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ALL INDIA CHIMINAL DIGEST (1904 — 1940) 


CRIMINAL TRIAL 

T"; Compoundablc case — Acnmllal— 

^uhscqiiciU rcsilcmcnt, effect of. 

T!icMar;istralc is in duly bound to order an 
ncquiltnl on the filing of tlie compromise 
pclition sifined by both parlies in Court for 
nn offence wbieli is compoundablc ivithout 
leave of the Court and the complainant cannot, 
by a subsequent withdrawal of the petition 
before any order is passed on it, insist upon 
Uic case being proceeded with. Dharichhan 
Stugh V, IJmpcTor. 40 Cr. L. J. 460 : 

ISO r. C. 627 : 19 P. L. T. 840 : 
5 B. R. 463 : 11 R. P. 525 : 
A. I. R. 1939 Pat. 141. 

— Compromise — ^^ngis^Ta^c, if can send 

record of proceedings to Police for opinion — 
Proper cotirse. 

A Magistrate has no right to send the record 
of the proccedinps, before him which are 
of a judicial character, to tlic Superintendent 
of Police for taking his opinion. The proper 
course for him is to ask the Prosecuting 
Inspector to take his instructions from the 
District .Mngistr.Ttc, or from the Superin- 
tendent of Police, as to the attitude of the 
Crown towards the proposed compromise. 
Dhariehhnn Singh v. Emperor, 

40 Cr. L. J. 460 : 
180 I. C. 627 : 19 P. L. T. 840 : 
5 B. R. 463 ; 11 R. P. 525 : 
A. I. R. 1939 Pat. 141. 

Confession. 

A confession bj' each of the co-nccuscd throw- 
ing entire burden on the other is inadmissible 
against the latter. Nnwnb v. Emperor. 

37 Cr. L. J. 75 : 
159 I. C. 381 : 8 R. L. 383 : 
A. I. R. 1935 Lah. 35. 

Confession. 

A confession made by the accused to the 
zaildnr, in the absence of any evidence that 
any threat or inducement was held out by the 
zaildar must not be c.vcUidcd from considera- 
tion. Walt V. Emperor. 34 Cr. L. J. 1173 : 

146 r. C. 172 : 34 P. L. R. 330 : 
6 R. L. 180 : A. I. R. 1933 Lah. 664. 

Confession. 

A confession must be accepted or rejected 
ns a whole if it is to be relied on, the part 
which implicates ns well as the part which 
cxculpnlcs, though the part which e.xculpntcs 
may appear inherently incredible because 
there is no evidence to j)rovc that the part 
which exculpates is false. But by “ evidence” 
is meant not only direct evidence but circum- 
stanliai evidence, and a Judge must not leave 
out of his consideration when considering the 
truth or falsity of a confession or its parts, 
those prabnbilitics and those presumptions 
which may properly arise from the other evi- 
dence on record, regard being had to the 
eommon course of natural events and human 
conduct to which S. 114, Evidence Act, 
refers, because little evidence is ncccssaty to 
rebut . statements which arc in themselves 


CRIMINAL TRIAL 

inherently incredible, even when made by an 
accused in a confession. Jado Ram v. Emperor. 

40 Cr. L. J. 93 : 
^178 I. C. 520 ; 11 R. S. 93 ; 
1939 Kar. 75 : A. I. R. 1938 Sind 202. 
Confession. 


A confession must be taken into account 
as a whole, Palhani v. Emperor. 

36 Cr. L. J, 247 : 
152 I. C. 1077 : 35 P. L. R. 559 : 
7 R. L. 361 .- A. I. R. 1934 Lah. 673. 


Confession. 


A confession taken by a Magistrate in jail 
with a Police Ofiiccr in the next room and 
subsequently retracted could not be acted 
upon unless supported by very good corrobo- 
ration and its evidentiary value as against a 
co-nccuscd is practically nil. Indar Ball v. 
Emperor. 32 Cr. L. J. 818 : 

132 I. C. 185 : 1. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah, 408. 


Confession. 

A confession though retracted can be used in 
evidence against the person making it, if it is 
believed to be true and made v'oluntarily. 
Bhihhari v. Emperor. 35 Cr. L. J. 1113 : 

150 I. C. 819 : 11 O. W, N. 851 ; 
7 R. O. 44 : 1934 O. L. R. 627 : 
A. I. R. 1934 Oudh 405. 

Confession, 

A confession which has been retracted must 
be viewed with suspicion. But if it is con- 
sidered to have been a voluntary confession 
and substantially true, it can be admitted into 
evidence and used against its maker. 
Barnabas Christian v. Emperor. 

36 Cr. L. J. 12 : 
152 I. C. 275 : 15 P. L. T. 711 : 
7 R. P. 163 : A. I. R. 1935 Pat. 586. 

Confession. 

A Court may convict an accused person on 
his own uncorroborated confession which has 
been subsequently retracted, provided the 
Court is satisfied that the confession was made 
voluntarily and tliat it is true in fact, Khirnji 
Khelsi V. Emperor. 36 Cr, L. J. 1037 : 

156 I. C. 972 : 8 R. S. 20. 

— Confession. 

A man of sound mind and of full age who 
makes a statement in ordinary simple language 
must be bound by tlie language of the state- 
ment made and by its ordinary plain meaning. 
Badoa Singh v. Emperor. 37 Cr. L. J. 163 : 

159 I. C. 875 : 1936 O. L. R. 5 ; 
1936 O, W. N. 64 ; 8 R. O. 212 : 
A. I. R. 1936 Oudh 156. 

Confession, 

A retracted confession may be used against 
the man who has made it : but its value as a 
piece of evidence against otlier accused is 
almost nil. Shyam Lai v. Empervr. 

36 Cr. L. J. 1086 : 
156 I. C. 978 ; 8 R. A. 71. 
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ALL INDIA CRIMINAL DIGEST (1904—1940) 


EMIGRATION ACT (XXI OF 1883) ENGLISH LAW 


S, 63 (,d)— Scope of. 

Writer bewailing economic distress and calling 
authorities apathetic is not guilty— Allegation 
of dishonest motives in protecting industries 
because they arc foreign, comes within S. 63. 
In the ntaller of : Anamla Bazar Palrihn. (F. B.) 

33 Cr. L. J. 839 : 

140 1. C. 5 : 37 C. W. N. 104 : 

60 Cal. 408 ; I. R. 1932 Cal. 675 : 

A. I. R. 1932 Cal. 745. 

EMIGRATION ACT (XXI OF 1883) 

S. 107 — Master’s liability for servant's 

act— -Servant violating the provisions of the emi- 
gration in the course of his employment. 

If a .servant having been appointed ns an 
agent for a particular business by bis 
master enters into an agreement in connec- 
tion with that business, everything whieh he 
docs within the scope of his employment for 
that purpose will be binding upon the master, 
and the master will be criminally liable 
for such acts of the servant under Emigration 
Act. Emperor v. Ilaji Shaik Mahomad Shuslri. 

7 Cr. L. J. 238 : 

9 Bom. L. R. 1059 : 32 Bom. 10. 

Ss. 107, 108— 5copc and object of. 

The coupling of the word “conditions” with 
the word “terms” in S. 107 of the Act 
makes out the intention of the Legislature 
to be that the ofliccr authorised to grant 
the permission should have power to impose 
any reasonable terms and conditions he thinks 
proper as conditions precedent to the grant, 
whether they relate to the terms of the 
agreement itself or being extraneous to it, 
relate to the execution or other consi- 
derations which have to be taken into 
account in order to protect the interests 
of the Native of India departing out of 
it by sea. S, 29, Emigration Act, makes 
the execution of the agreement referred 
to there in the presence of tijc Protector, 
compulsory. In S. 108 of the Act, the 
power conferred on the Local Government, 
who iiavc delegated their power to the 
Protector, is discretionary, and it is left 
to that Government (to decide whether 
in any particular case any agreement referred 
to in S. 107 shall be executed or not in 
its presence, that is, in the presence 
of the Protector acting ns its delegated 
authority. Emperor v. A. M. Jeewanjee. 

6 Cr. L. J. 240 : 

9 Bom. L. R. 967 : 

I. L. R. 31 Bom. 611. 

S. Ill (1)— .Scope and object of. 

Where on an information a summons is 
issued to the accused, and owing to its 
disclosing no offence, a fresh summons is 
issued without any fresh or supplemental 
information, the error, omission or irregularity 
in the fresh summons, is not sufTieicnt, under 
S. .'5.37, Cr. P. C., to upset the finding and 
sentence unless it has in fact occasioned “a 
failure of justice.” Sub-s. 1 of S. Ill, Emigra- 
tion Act, hits at not merely entering into 
an agreement but also at any attempt to 


eriter into it. An attempt consists in some 
external act which shows that progress 
IS made in the direction of it or towards 
maturing and effecting it, that is, something 
tangible and ostensible of which the law 
can take hold, which can be alleged and 
Sub-s, 1 of S. Ill, Emigration Act, 
1883, does not break in upon the rule of law 
embodied in the maxim qui per alium facit 
per scipstm face re videtur who does an act 
through another is deemed in law to do it 
himself. The Act leaves untouched the right 
of every person to enter into sucli agreements 
through an agent. It merely provides that 
such agreements shall not be entered into 
without the previous permission of the Local 
Government. The intention of the section 
is to hold the master liable for his servant’s 
act, provided the act was done by the servant 
so ns to bind the master according to the law of 
contract. Emperor v. A. M, Jectoanjee, 

6Cr. L.J.240: 

9 Bom. L. R. 967 : 1. L, R. 31 Bom. 611. 


EMIGRATION ACT (VII OF 1932) 

7 — S. 25 (2), (b)— ^Conviction under— Person 

assisting roorkers to emigrate for xoorhing on hire 
—Agreement to jvork for hire need not be proved 
for offence under S. 25 (2), (b). 

When a person assists or attempts to assit 
skilled workers for emigrating to a place out- 
side India for working on hire at his shop, 
it is not necessary for convicting that person 
of an offence under S, 25 (2) (b) to 

prove that there was an agreement between 
the person and tlie workers to work for hire. 
Neither it is necessary to consider whether the 
workers were in fact engaged by sucli person at 
his shop. Public Prosecutor v. Nalcsa Pillai. 

40 Cr. L. J. 957 : 

184 I. C. 370 : 49 L. W. 381 : 

1939, 1 M. L. J. 131 : 

1939 M. W. N. 124: 

12 R. M. 439 (2): 

A. I. R. 1939 Mad. 445. 


ENCROACHMENT 


Definition of. 

An encroachment is an unlawful gaining upon 
the right of possession of another man. Hirji 
Baldco V. Manbhoom District Board. 

15 Cr. L. J. 187 : 
22 I. C. 763 : 18 C. W. N. 1120. 

ENGLISH CRIMINAL EVIDENCE 
ACT 1898 (61 and 62 Viet. C, 36) 

S. 1. 

Sec also Evidence Act, 1872, S. 21. 

ENGLISH LAW 

English decisions, 'whether binding. 

The rules laid down in English cases should 
not be taken to bind a Court in construing an 
Indian Act. There is no reason why in a 
codifying enactment the Court should intro- 
duco any rule of interpretation borrowed from 
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EVIDENCE 

tbeaning of a Statute. Pandurang S. Katti 
V. Minnie Henriella Katti. 29 Cr. L. J. 513 : 

109 1. C. 337 : 30 Bom. L. R. 350 ; 
52 Bom. 262 ; A. I. R. 1928 Bom. 117. 


EUROPEAN BRITISH SUBJECT. 

Sec also Cr. P. C, S. 4 (i). 

Appeal-Appeal against conviction by 

Court of Session- Judicial Commissioner's power 
to entertain such appeal— High Court, meaning 
of yin reference to proceedings against European 
British subject— Cr. P. C., Ss. 4 (j) and 410. 

The appellant, whose claim to be dealt with 
as a European British subject %vas admitted 
both by the Committing Magistrate and the 
Court of Session, was convicted under Ss. 417 
and 474, Penal Code. He filed an appeal 
against his conviction in the Court of the 
Judicial Commissioner of Oudh; Held, that 
the appeal in this case, under S. 410, Cr. P . C., 
lay to the High Court. The “High Court,” in 
reference to proceedings against European 
British subjects in Oudh, means the High 
Court of Judicature for the North-Western 
Provinces. Thomas v. Emperor. 

11 Cr. L. J. 723 : 

8 I. C. 873 : 13 O. C. 335. 

Or. P. C., 1898, S. 107— Proceedings 

under. 


The expression “inquire into or try any 
charge” in S. 443, Cr. P. C.. applies to pro- 
ccediDgs under S. 107 of^ the Code. The 
party, against ’whom proceedings under S- 107, 
Cr. P- C., are instituted, is in the position of 
an accused person. Show Sol Chowdhuvyv* 
B. F. Hofcofl. ^ J ^ ^ ^ ; 

8 C. L. J. 565 ; 36 Cal. 163. 


-Waiver. 


A European British subject can relinquish 
his right to be dealt with ns such. Barindra 
Kumar v. Emperor. 

7 I. C. 359 ; 37 Cal. 467. 


EVIDENCE 

Admissibility. 

Appreciation of. 

Benefit of doubt. 

-Child evidence of. 

Child witness. 

Circumstantial. 

Circumstantial evidence. 

Competency of approver to depose. 

Competency of witnesses. 

^Confession made to person in presence 

of police. 

— Contradiction of, 

Corroboration. 

Court witness. 

Credibility. 

— Criminal trial. 

Cross-examination . 

— Documentary. 

— ^ Duty of Court. 

Duty of Judges. 

^Dying declaration. 

— Exclusion of. 

— — -r-Expert evidence. 


EVIDENCE 


Hostile witness. 

■Identification. 

-Identification evidence. 

■Illiterate witnesses. 

-Interested evidence. 

-Medical evidence. 

-Medical witness. 

-Miscellaneous. 

-Opinion, 

•Oral. 

Oral evidence. 

•Personal knowledge. 

•Presumption. 

•Reading over of. 

•Record of. 

-Registrable document. 

•Relevancy. 

■Boznamcha reports, whether evidence 
of facts mentioned. 

■Statements to police. 

-SuQiciency. 

•Trial by Jury. 

-Value of. 


See also (i) 
(ii) 
(m) 
(iv) 


(») 

(vi) 

(vii) 


(viii) 

(ix) 


{«) 

(iEi) 

(irit) 


(xiii) 

{xiv) 

(XV) 

(xvi) 

(xvii) 


Admissibility. 

Advocate. 

Board of Revenue. 

Burma Habitual Offenders’ 
Restriction Act, 1919, S. 7. 

Circumstantial evidence. 

Confession. 

Cr. P. C., 1898, Ss. 55, 110, 
110 Cl. (/), 118, 145, 161, 
162, 179, 215, 263, 288, 
292, 298, 303, 423, 428, 
439, 443, 512. 

Criminal trial. 

Excise Act, 1872, Ss. 6, 32, 
33, 54, 74, 157. 

Murder. 

Opinion. 

Penal Code, 1860, S. 190, 
201, 300, 302, 411, 477-A. 

Prosecution. 

Punjab Municipal Act, S. 95. 

Sentence. 

Sessions trial. 

Trade mark. 


Admissibility. 

A letter written by an accused person, when 
self-disserving, is prima facie evidence against 
him, if it relates distinctly to a relevant point ; 
it is not necessary that it should be signed ; it 
is enough if it is traced to the writer, and is 
admissible, though it was intercepted or 
surreptitiously detained and opened. Booth 
C. H. V. Emperor, IS Cr. L. J. 35 : 

22I.C. 179:18C.L.J.S67; 

18 C. W. N. 386 ; 41 Cal. 545 : 

A. I. R. 1914 Cal. 649. 


Admissibility. 

A panchnama is not evidence of the state- 
ments of the accused and witnesses embodied 
therein. In so far, however, as it is a list 
prepared under S. 103, Cr. P. C., of property 
found and places searched, a panchnama 
should be proved and exhibited as relevant 
evidence of these matters. Imperalor v. Misri. 

12 Cr. L. J. 489 : 

12 1. C. 209 : 5 S. L. R. 31. 



LIST OF ABBREVIATIONS 


A. or All. 

A. L. J. 

A. I. R. 1940 All. 

I. R. (1930) All. 

12 R, A. 

B. or Bom. 

Bom. L. R. 

A. I. R. (1940) Bom. 

I. R. (1930) Bom. 
12R. B. 

Bur. L. J. 

Bur. L. T. 

C. or Gal. 

C. L .T. 

Cr. L .7. 

C. W. N. 

A. I. R. (1940) Cal. 

I. R. (1930) Cal. 

12R. C. 

LA. 

I. C. or Ind. Cas. 

L. or Lah. 

L. B. R. 

L. W. 

Luck. 

A. 1. R. (1940) Lab. 

1. R. (1930) Lah. 

12 R. L. 

Lab. L. J. or L. L J. 

M. or Mad. 

M. L. J. 

M. L. T. 

M. W. N, 

A. 1. R. (19401 Mad. 

I. R. (19.30) Mad. 

12 R. M. 

N. L. J. 

N. L. R. 

A. I. R. (1940) Nag. 

I. R. (1930) N.ag. 

12 R. N. 

O. C. 

O. L. R. 

0. L J. 

■ O. W. N. ^ 

A. I. R (1940) Oudh 

1. R. (1930) Oudb 
12 R. O. 

P. R. 

A. I. R. (1940) Pesh. 

P. L. R. 

P. W. R. 

P. or Pat. 

A. 1. R. (1940) Pat. 

I. R. (1930) Pat. 

12 R.'P. 

A. I. R. (1940) P. C. 

I. R. (1930) P. C. 

B. R. 

' Pat, L. J. or P. L. J. 
Pat. L. W. or P. L. W. 
Pat. L. T. or P. L. T. 
Pat. L. R, 

R. or Rang. 

A. I. R. (1940) Rang. 

1. R. (1930) Rang. 

12 R. Rang. 

R.D. 

' ■ S. L. R. 

A. 1. R. (1940) Sind. 

I. R. (1930) Sind. 

Kar. (1. L. R.) 

12. R. S. 

U. P. L. R. 

U. B. R. 
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Indian Law Reports, Allahabad. 
Allahabad Law Journal. 
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Burma Law Times. 
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Law Weekly (Madras). 
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Indian Law Reports, Madras. 
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EVIDENCE 

Exclusion of — Instigating breach of the 

peace — Direct evidence of specific incidents, rele- 
vancy of. 

It is wrong to exclude from consideration 
direct evidence of specific incidents showing 
that the person to be bound down behaved as 
man of violent and aggressive temper. These 
are relevant to the question whether a man 
is likely to commit a breach of the peace or 
not and the evidence concerning those inci- 
dents is in no sense evidence of repute. 
Baines v. Emperor, 23 Cr. L. J. 394 : 

67 I. C. 346 : A. I. R. 1922 Nag. 180. 

Exclusion of. 

It is not always possible for the prosecu- 
tion to prove the motive for crime, and the 
absence of any proof of motive is not in 
itself sufficient to justify the rejection of 
evidence which is otherwise reliable. Emperor 
V. Balochkhan. 11 Cr. L. J. 498 : 

7 I. C. 601 ; 4 S. L. R. 38. 


Exclusion of. 

The mere fact that an eye-witness does 
not come forward immediately an investiga- 
tion is begun, is not by itself in this country 
necessarily a sufficient ground for rejecting 
his testimony. Miran Bakhsh v. Emperor. 

32 Cr. L. J. 1032 ; 

133 I. C. 446 : 32 P. L. R. 461 ; 

I. R. 1931 Lah. 782 : 

A. I. R. 1931 Lah. 529. 


Exclusion of— Prosecution withholding 

evidence. 

Prosecution witnesses can be kept back only 
when the Court is satisfied that they would 
not speak the truth. They cannot be kept 
back because they would not speak in favour 
of the prosecution. Emperor v. Bal Gangadhar 
Tilak. 1 Cr. L. J. 305 : 

6 Bom. L. R. 324 : 

I. L. R. 28 Bom. 479. 

Exclusion of— Refusal to cross-examine 

witnesses — Subsequent request^ for re-call- 
ing witnesses — Refusal of Magistrate, legality 

of- 

Where the accused refuses to cross-examine 
prosecution Avitnesses when given an opportu- 
nity to do so, but subsequently requests to re- 
call the witnesses for cross-examination , the 
refusal of Magistrate to comply with the re- 
quest is justified. Bhuda Bakhsh v. Emperor. 

^ 38 Cr. L. J. 24 ; 

165 I. C. 909 : 17 Lah. 284 : 

38 P. L. R. 630 : 9 R. L. 321 : 

A. I. R. 1936 Lah. 914. 


Exclusion of. - j 

Witnesses, who voluntarily come forward, 
whether as friends or associates of an accused, 
to give him a good character, must not^ be 
brushed aside, unless they are discredited 
as regards their good faith and honesty 
as Avitnesses in any other proceedings must 
be discredited before they are rejected by a 
Tribunal. Angnoo Singh v. Emperor. 

24 Cr. L. J. 257 : 

71 1. C. 865 : 20 A. L. J. 881 : 

45 All. 109 : A. I. R. 1923 All. 35. 


EVIDENCE 

Expert evidence - ^'inger print expert. 

The evidence of a Finger Print Expert 
based on a comparison of a disputed thumb 
impression Avith other impressions of the 
alleged executant, is of no value Avhere there 
is no evidence to show that the thumb im- 
pressions Avith which the disputed impression 
Avas compared Avere those of the alleged 
executant. The fact tliat, in such a case, 
the accused did not take the objection that 
the impressions with Avhich the disputed 
impression was compared Avere not the 
thumb impressions of the alleged executant 
in his Avritten statement, nor at the trial, does 
not relieve the prosecution of the burden of 
proving their identity. Gaffar Buksh Khan v. 
Emperor. 28 Cr. L. J. 411 : 

101 1. C. 187 : 8 P. L. T. 393 : 

A. I. R. 1927 Pat. 408. 

Expert evidence — Identification — Finger- 
prints. 

The accused was charged Avith theft after 
three previous convictions, under Chap. XVII, 
Penal Code. To prove these convictions, 
Avhich the accused denied, certain “Finger 
Impression Slips”, Avere produced, together 
with statements signed by the officer in 
charge of the Finger-print Bureau to the effect 
that the impressions appearing thereon Avere 
those of the person against whom the specified 
convictions had been had. An officer of the 
Finger-print Bureau took impressions of the 
accused’s fingers in Court and identified him 
as the person whose finger prints appeared 
on the “Finger Impression Slips” : Held, that 
the previous convictions of the accused stated 
on the slips Avere not proved merely by the pro- 
duction of such slips. Hulost v. Emperor. 

7 Cr. L. J. 406 : 
4L. B. R, 125. 


Expert evidence — Material witness — 

Examination on Commission. 

Where an expert witness appears to be 
the principal witness in the case, his 
examination on Commission should not be 
granted. McGrath v. Brachis. 

12 Cr. L. J. 64 : 

9 I. C. 347 : 2 M. W. N. 97 : 

9 M. L. T. 334. 

Expert evidence — Value of, 

A Court is not to surrender its OAvn opinion 
to that of experts who are called before it, 
but with such help as the experts can afford, 
the Court must form its OAvn opinion on the 
subject in hand. In the matter of : U, An 
Advocate. (S. B.) 36 Cr. L. J. 961 : 

156 1. C. 582 : 13 Rang. 518 : 

8 R. Rang. 18 : A. I. R. 1935 Rang. 178. 

Expert evidence — Value of. 

Although expert evidence derived from com- 
parison of handwriting is very valuable as’ 
evidence corroborating the direct evidence, if 
any, on the point, it is only in rare cases that it 
can take its place. Lalia Prasad v. Emperor. 

11 Cr. L. J. 114 ; 

5 1. C. 355 : 13 O. C. 1, 
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S. 253 — Furlher enquiry. 

Further inquiry after discharge is improper 
unless the order of discharge was manifestly 
perverse or foolish or was based on a record of 
evidence which was obviously incomplete. 
Emperor v. Keru. 12 Cr. L. J. 364 : 

11 1. C. 132 : 10 P. R. 1911 Cr. : 

24 P. W. R. 1911 Cr. : 
205 P. L. R. 1911. 

S. 253 (1) — Furlher inquiry, when ean be 

ordered. 

An order for further inquiry is justified where 
the Sessions Judge or any other Revisional 
Court finds that on the facts before the Magis- 
trate there was enough material to warrant a 
conviction of the accused person and enough 
to call upon the accused to enter on his defence. 
Daya Nand v. Emperor. 

26 Cr. L. J. 736 : 
86 I. C. 224 : 23 A. L. J. 20 : 
A. I. R. 1925 All. 298. 

S. 253 — “Groundless’' eharge — Meaning 

of- 

For a charge to be groundless under S. 253, the 
evidence must be such that no conviction can 
be rested on it. It- does not mean that the 
evidence discloses no offence whatever. Kasi- 
natha Pillai v. Shanmugham Pillai. 

31 Cr. L. J. 275 : 
121 I. C. 619 : 30 L. W. 273 : 

57 M. L. J. 490 : 
1929 M. W. N. 575 : 
52 Mad. 987 : A. I. R. 1929 Mad. 754. 

S. 253 — Judgment — Order of diseharge — 

Judgment. 

The Legislature does not render the writing 
of “reasons” necessary where an accused person 
is discharged after the trying Jlagistrate has 
heard all the evidence for the prosecution. But 
it is desirable that the Magistrate should record 
his reasons for discharge, though it is not 
compulsory. Emperor v. Nabi Fakira. 

5 Cr. L. J. 255 : 
9 Bom. L. R. 250. 

S. 253 — Judgment, meaning of — Dis- 
eharge, effeel of. _ 

An order of discharge is not a ‘judgment’. A 
judgment is an order in a trial terminating in 
either the conviction or acquittal of the accused. 
The principle of autrefois acquit can have no 
application where an accused is discharged under 
S. 253 as there can be no trial wlien the accused 
is discharged. A discharge not operating as an 
acquittal leaves the matter at large for all 
purposes of judicial enquiry. Emperor v. 
Malieshwar. 11 Cr. L. J. 190 (b) : 

4 I. C. 1113 : 5 M. L. T. 184. 

S. 253 — Procedure. 

Court cannot act under both the Cls. (1) and 
(2) of S. 253. Saran Singh v. Kirpal Singh. 

36 Cr. L.J. 632: 
154 I. C. 1085 : 7 R. Pesh. 94 : 
A. I. R. 1935 Pesh. 23. 

Ss. 252 (2), 253, 254, 258 (1), 535 (1)— 

Procedure — Prosecution and defence taken — Fail- 
urc to frame charge — Order, proper — Discharge— 
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Complaint, fresh— Discovery of further cvidencc- 
Procedure. 

A Magistrate, after recording the evidence for 
the prosecution and without framing a charge 
asked the accused to name his witnesses and 
took down their evidence. He came to the 
conclusion that the case was false and ^vrote 
a full judgment after discussing all the evidence 
I in the case and passed an order of discharge ; 
Held, (1) that the procedure adopted by the 
Magistrate in asking the accused to name his 
witnesses before framing a charge was un- 
warranted : (2) that inasmuch as the procedure 

actually adopted was in substance that laid 
down in Chap. XXI except for the framing of a 
charge and the recording of a plea, the case 
could, in view of S. 535 (1), have ended in a 
valid order of acquittal. Where after a discharge 
a new complaint is filed alleging discovery of 
further evidence, the proper procedure would 
'be to postpone issue of process till the former 
proceedings have been examined and a pre- 
liminary enquiry has been made regarding the 
alleged new evidence. Orilal v. Kalu. 

18 Cr. L. J. 1006 : 

42 I. C. 734 : A. I. R. 1917 L. Bur. 88. 


S. 254. 


See also (i) Cr. P. C., Ss. 190, 204, 249, 
252 (2), 349.- 

(it) Criminal Trial — Commitment. 

S. 254 — Commitment — Presidency 

Towns Insolvency Act {III of 1909), S. 103, 
offence under — Committal to High Court, legality 

of- 

' A Presidency Magistrate had no power, to 
commit a person accused of an offence under 
S. 103 of the Presidency Towns Insolvency Act, 
to the High Court inasmuch as a case under 
S. 193 of the said Act is a warrant case and 
can be adequately punished by the Presidency 
Magistrate. Emperor v. Girish Chandra Kundu, 

31 Cr. L. j. 184 : 
120 I. C. 813 : 56 Cal. 785 : 
A. I. R. 1929 Cal. 777. 


Ss. 254, 255, 345 — Composition- 

Offence compoimdable without sanction of Court 
— Presentation of compromise — Power of Court 
to alter charge — Acquittal — Trial — Inquiry. 


■Wliere a Court has drawn up a charge of an 
offence compoundable without sanction of 
Court and this charge, having been read and 
explained to the accused, has been pleaded to, 
that Court should, upon the presentation to 


it of a petition of composition by the person 
mentioned in the last column in the table 
in S. 345, Cr. P. C., at once accept the 
petition and acquit the accused and has no 
power to alter the charge already drawn up. 
When the charge has been drawn up and read 
and explained to the accused and he has 
pleaded, the “ inquiry” becomes a “trial”. 
Hastn V. Emperor. (F. B.) 16 Cr. L. J. 81 : 

26 I. C. 993 : 29 P. 1914 Cr • 
20 P. L. R. 1915 : A. I. R. 1914 Lah. 561.' 


S. 254 — Committal. 

An unnecessary committal is an error of law 
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which would justify the quashing of the 
commitment order. Kesar v. Emperor. 

33 Cr. L. J. 680 : 
138 I. C. 701 : 33 P. L. R. 185 : 
I. R. 1932 Lah. 528 : 
A. I. R. 1932 Lah. 263. 

S. 254 — Committal to Sessions — Com- 
mitment to Court of Sessions, xohere a Magistrate 
competent to try case, legality of. 

A Magistrate ought not to commit an accused 
person for trial to the Court of Session, in a 
case which he is competent to try and in 
which he can impose a sentence adequate to 
meet the ends of justice. Emperor v. Bindeshri 
Goshain. 20 Cr. L. J. 273 : 

50 I. C. 161 ; 17 A. L. J. 456 ; 
41 All. 454 ; A. I. R. 1919 All. 366. 

S. 254 — Committal to Sessions — Com- 
mitment, xohen to he made. 

A Magistrate who is competent to try a case 
.should not commit it to Sessions unless he 
considers that he cannot pass an adequate 
sentence. The mere fact that the Magistrate 
was a witness of the identification proceedings 
is not a sufficient reason for commitment. 
Emperor v. Ram Jatan. 25 Cr. L. 665 : 

81 I. C. 153 : 21 A. L. J. 420 : 
A. I. R. 1924 All. 185. 

S. 254 — Committal to Sessions. 

It is e.xtremely undesirable that a case which 
can be adequately dealt with by a Magistrate 
himself should be committed to the Sessions. 
Kesar v. Emperor. 33 Cr. L. J. 680 ; 

138 I. C. 701 : 33 P. L. R. 185 : 
I. R. 1932 Lah. 528 : 
A. LR. 1932 Lah. 263. 

Ss. 254, 307, 347 — Committal to 

Sessions — Proceedings before Magistrate — Re- 
fttsal to commit to Sessions — Grounds. 

The fact that there is congestion of work in 
the Sessions Court is not a legal ground on 
which a Magistrate can decline to commit a 
case to the Court of Session. A Magistrate’s 
powers of committal to the Sessions are not 
confined to cases where he considers that 
he cannot give adequate punishment. Other 
circumstances, such as, the gravity of the j 
offence, the punishment prescribed for the 
offence, the section under which the accused 
is charged, the special difficulties of the case, 
its public importance and the wishes of the 
parties arc matters to be considered in 
deciding the question whether a case should 
be committed to the Sessions and each case, 
has to be decided on its merits. Where the 
editor of a newspaper having a very w'ide 
circulation was charged with an offence, under 
S. 124-A, Penal Code, and the accused prayed 
that he may be committed to the Ssssions 
and the Magistrate refused to commit, the 
High Court held, that the case was a fit one 
for committal and directed the Magistrate to 
commit. Krishnaji P rabhakar v. Emperor. 

30 Cr. L. J. 1090. 
119 I. C. 666 : 33 Bom. L. R. 602 ; 
53 Bom, 611 : 1. R. 1929 Bom. 538 : 

A. I. R. 1929 Bom. 313. 

Ss, 254, 346, 347 — Committal to 
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Sessions — Cammittal to Sessions, by Magistrate 
having power to sentence adequately, legality of 
— Grounds of commitment — Warrant cases, 
powers of Magistrate in trial of. 

S. 254, Cr. P. C. makes it imperative on a 
Magistrate only to frame a charge and not 
to complete the trial to eonviction or acquittal. 
That section simply lays down the procedure 
for the trial of warrant cases where the 
Magistrate considers it right and proper for 
hiniself to go on with the trial and is in no way 
a limitation of the right of a Magistrate 
given to him under S. 347 to commit a case 
for trial if he thinks that he should do so. 
S. 347, Cr. P. C. does not restrict the grounds 
on which a Magistrate should arrive at his 
opinion to commit a case to want of jurisdic- 
tion in himself or to his inability, in his own 
opinion, to sentence the accused adequately. 
Even where he ean inflict the maximum 
sentence for the offence, he may still commit 
the accused for trial to the Court of Session 
or the High Court on such grounds as compli- 
cated question of law arising or the case 
being a fit one to be tried by Jury or with 
the aid of Assessors. The powers of a 
Magistrate who has taken a warrant case on his 
file for trial, are as follows : — He may try it 
through himself if he has jurisdiction ; he 
may, if he thinks he cannot inflict a proper 
sentence, act under S. 364 or 349 and send it 
to a higher Magistrate ; or he may, if he thinks 
that it is a proper case for Sessions, commit 
the accused under S. 347 or if he has not 
power to eommit, send it to another Magis- 
trate to commit under S. 346. Crown Prose- 
cutor V. Bhagavalhi. 19 Cr. L. J. 997 : 

48 I. C. 337 : 35 M. L. J. 559 : 

1918 M. W. N. 870 : 9 L. W. 14 : 

42 Mad. 83 : A. I. R. 1919 Mad. 907. 

S. 25^— Emmination of accused. 

The omission to examine the accused before 
the framing of a charge against him, provided 
he is examined after all the prosecution wit- 
nesses are examined and before he is called 
upon to enter into his defence, is not an 
irregularity as S. 254, Cr. P. C., does not make 
it mandatory to examine the accused before 
the framing of the charge. Deoji v. Emperor. 

27 Cr. L. J. 830 ; 

95 I. C. 606 : A. I. R. 1926 Nag. 459. 

S. 25^— Framing of charge. 

Presidency Magistrate is bound to frame 
charge in an appleable warrant case. But 
when no objection is taken and there has been 
no failure of justice. High Court Will not 
interfere with conviction. Raghtibir Kahar 
V. Emperor. , 33 Cr. L. J. 828 : 

139 I. C. 755 : 36 C. W. N. 791 : 

55 C. L. J. 448 : I. R. 1932 Cal. 651 ; 

A, I. R. 1932 Cal. 865. 

— S. 254 — Framing of charge, 

S. 254 authorises the Magistrate to frame a 
charge even after hearing the first witness. 
Hassan v. Emperor. 38 Cr. L, J . 399 : 

167 I. C, 318 ; 

9 R. Pesh. 85 .- A. I R. 1936 Pesh. 211. 
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-S, 254, 342 — Framing of charge. 

In a warrant case it' is imperative bn a 
Magistrate to draw up a formal charge against 
the accused in the manner indicated in S. 254 
and to strietly comply with the provisions of 
S, 342, Cr. P. C. Mahamed Rafiqiie v. Emperor. 

27 Cr. L. I. 406 : 
93 I. C. 70 : 43 C. L. J. 100 : 
A. I. R. 1926 Cal. 537. 

Ss. 254, 535 (2) — Framing of charge — 

Omission io frame chatge — Procedure — Rc~trial. 

Under S. 254, a Magistrate is not bound to 
frame a charge unless he is of opinion that 
there is ground for presuming that the accussd 
has committed an offence punishable with 
death, transportation or imprisonment for a 
term exceeding six months. In any case the 
omission to frame a charge is no ground for 
setting aside a conviction. Ambika Prasad v. 
Emperor. 32 Cr. L. J. 313 : 

129 I. C. 369 (1) : 1930 A. L. J. 1314: 

I. R. 1931 All. 145 : 
A. I. R. 1931 AU. 7. 

S. 254 — Framing a charge, jurisdiction. 

Where a Magistrate discharges an accused of 
an offence under S. 152, Penal Code, he has 
jurisdiction to frame a charge for an offence 
under S. IGO. Sajan v. Emperor. 

34 Cr. L. J. 1044 : 
145 I. C. 624 : 6 R. S. 33. 
A. I. R. 1933 Sind 173. 

— Ss. 254— Further inquiry — Charge — 

Prima facie case. 

When a Magistrate after recording evidence 
of the prosecution feels doubt as to the guilt 
of the accused and passes an order of his dis- 
charge, the District Magistrate is not justified 
in directing further inquiry into the case on 
the ground that proper proceeding to give the 
benefit of doubt to an accused person is after 
hearing the case fully and framing a charge 
must not be framed when there is no ground 
for presuming that the accused has com- 
mitted the offence. Mul Chond v. Emperor. 

3 Cr. L. J. 345 ; 

7 P. L. R. 118 : 
2P. R. Cr. 1905. 


_ — _ — S. 254 — Procedure, 

Complaint under certain sections of Penal 
Code — charge and acquittal under another 
scction—Acquittal set aside— Re-trial— Pram- 
in" of charge under sections complained against 
islllegal. Piilikanda Venkatasubbayya v. Maddi 
Venkata Lakshmayya. 33 Cr. L. J. 825 : 

139 I. C. 852 ; 36 L. W. 623 : 

11932 M. W. N. 1218 : 1. R. 1932 Mad. 798 : 

A. I. R. 1933 Mad. 65 (2). 


-S. 254 — Procedure— Further cross-exami- 
nation by accused — Fresh examination of accused 
whether necessary. 

The mere fact that in a warrant-case after the 
framing of a charge under S. 254, Cr. P. C., the 
prosecution witnesses, are re-called and cross- 
examined under S. 25C does not render a fresh 
einmination of the accused obligatory and the 


^T. JT. S. 255 

omission to question the accused again at 
stage does not amount to a non-compliance 
with the provisions of S. 342. Inre: VmZ 
Roiothcr. 24Cr.L.J.S47 

■ 73 I. C. 163 : 44 M. L. J. 567 

17L.W.722:32M.L.T.385 
46 Mad. 449 : 1923 M. W. N 477 
A. I. R. 1923 Mad. 609. 


254, 255, 256, 257 — Procedure — 
Warrant cases— Provision of Code, binding nature 
of — Magistrate, whe her can vary procedure 
according to usage— Cross-complaints— Prosecu- 
tion evidence in one cannot be treated as defence 
in other. 


A Magistrate is not at liberty to substitute for 
the procedure of the Code a procedure, which 
has arisen by usage, however convenient the 
latter may be. The provisions of the Code 
must be followed. Where, therefore, in trying 
two cross-complaints, the Magistrate heard the 
evidence for the prosecution in each and with- 
out framing a charge formally as required by 
S. 254, Cr. P. C., and without following the 
provisions of Ss. 255, 256 and 257 in the first 
case, he dealt with it as if a charge had been 
framed and treated the evidence in the other 
case as defence evidence in the first : Held, (1) 
that a trial conducted in a mode so materially 
different from that prescribed by law was not 
a proper trial ; (2) that the differences between 
the procedue followed and the legal procedure 
were of too fundamental and important a kind 
to be treated as irregularities curable by any 
of the sections in Chapter XLV of the Code, 
Emperor v. Dosabhai J. Dhondy. 

16 Cr. L. J. 538 : 

29 I. C. 666 : 17 Bom. L. R. 490 : 

A. I. R. 1915 Bom. 14. 


S. 254— Scope. 

S. 254 does not require or invite a Magistrate 
to give his reasons. Bagomal v. Emperor. 

37 Cr. L. J. 152 : 
159 I. C. 687 : 29 S. L. R. 339 : 
8 R. S. 93 : A. I. R.'1935 Sind 223. 


S. 255 — Plea of guilty — Conviction on. 

There is no foundation for the view that an 
accused person , cannot be convicted in a 
warrant case immediately on a plea of guilty, 
without being called on for his defence. Empe- 
ror v. Taw Pyu. 5 Cr. L. J. 416 : 

3 L. B. R. 279. 


S. 255— Plea of guilty effect of— Crimi- 
nal Laio Amendment Act {XIV of 1908), S. 17 
Callins upon persons to Jorm tinlaioful associa- 
tion— Offence. 


An accused person does not plead to a section 
of a Criminal Statute. He pleads guilty or not 
nuiltv to the facts alleged in the charge and a 
plea of guilty amounts only to an admission 
that he occupied the position as stated in the 
charge and committed the acts therein speci- 
fied but unless the facts averred in the charge 
amount in law to an offence under a particular 
section, a plea of guilty cannot amoun t to an 
admission of guilt under that section. A person 
[vho calls upon other person to form them- 
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selves into an unlawful association cannot be 
said to have managed or assisted in managing 
an unlawful association or to have promoted or 
assisted in promoting a meeting of such associa- 
tion, He is not, therefore, guilty of offence 
under S. 17 (2) of the Criminal Law (Amend- 
ment) Act. He is, however, guilty of an offence 
under cl. (1) of S. 17. Basant Singh v. Empe- 
ror. 27 Cr. L. J. 907 : 

96 I. C. 219 : 8 L. L. J. 251 : 
7 Lah. 359 : 2 Lah. Cas. 320 : 
27 P. L. R. 551 ; A. I. R. 1926 Lah. 406. 

Ss. 255, 256 — Plea of gitillij — Further 

evidence — Discretion of Magistrate. 

Where, after the framing of a charge, the 
accused pleads guilty, it is open to the ftlagis- 
trate in his discretion to take further evidence, 
and it is also open to tlie Crown to suggest that 
this be done. Emperor v. Rash Bchari Ghosc. 

22 Cr. L. J. 574 (a) : 
62 I. C. 590 : 25 C. W. N. 212 : 
A. I. R. 1921 Cal. 260. 

S. 255-A. 

Sec Criminal Procedure Code, 1898, 

S. 520. 

S. 256. 

See also (i) Cr. P. C. 1898, Ss. 110, 112, 
117, 117 (2), 2.50, 342, 

(t'f) Evidence, Evidence Act, 
1872 S 33 

(ni) Penal Code, 1800, S. 341. 

s. 256. 

Adjournment. 

Applicability of. 

Costs, 

Cross-cases. ' 

Cross-examination. 

Defence. 

Defence evidence. 

Evidence, 

Examination of accused, 

Non-compliance. 

Omission to call accused to enter upon 

defence, effect. 

—Prejudice. 

Procedure. 

Rc-call, meaning of. 

‘Remaining witnesses’, meaning of. 

Scope of. 

Ss. 256, 257 — Re-cross-examination of 

prosecution witnesses, right of, nature of — Wit- 
nesses not further cross-examined, evidence of, 
admissibilit7j of — Evidence Act (J of 1872) S. 33. 
Waiver by the accused’s Counsel of tlie right 
to rc-cross-examine a prosecution witness can- 
not prejudice the rights of the accused under 
Ss. 250 and 2,57, Cr. P. C. Tlie right referred 
to in S. 2.50, Cr. P. C. is absolute and unquali- 
fied and is intended to apply only where the 
witnesses are still before the Court and before 
they have been discharged from further atten- 
dance. Under S. 257, however, there is a dis- 
cretion vested in the ('ourt to re-summon the 
prosecution witnesses already examined, and 
where a witness has been allowed to depart on 
the representation of the accused that he is not 
required^ any further application to re-cro.ss- 
examine him must be deemed to fall under 
S, 257. Where the right to cross-examine a 
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witness has been exercised, the evidence taken 
become complete for the purpose of being 
admitted in a later proceeding. The mere 
fact that the witness could have been subjected 
to a further cross-evamination in the exercise 
of a further right is no ground for holding the 
evidence already taken to be inadmissible. 
Locklctj V. Emperor. 21 Cr, L. J. 297 : 

55 I. C. 345 : 11 L. W. 130 : 
1920 M. W. N. 137 : 38 M. L. J. 209 ; 
43 Mad. 411 : 27 M. L. T, 289 • 
A. I.R. 1920 Mad. 201. 
S. 256 — Adjournment. 

An adjournment need not be given to enable 
the accused to decide whether they would 
cross-examine any witnesses after the charge 
had been framed, although the Counsel is en- 
titled to claim an adjournment for considering 
the question. Ibrahim v. Emperor. 

36 Cr. L. J. 41 : 
152 I. C. 236 : 31 N. L. R. 117 : 

7 R. N. 80 : A. I. R. 1934 Nag. 209. 

Ss. 256, 257, 526 — Adjournment — Trans- 
fer application to superior Magistrate — Duty of 
Magistrate to adjourn. 

There is no duty cast on a Magistrate to 
adjourn a case because an application is being 
made to a superior Magistrate for transfer. 
S. .520, Cr. P. C., confines that duty to cases 
where application is made to the High Court. 
Vaithinatha Iyer v. Ktippu Thevan. 

13 Cr. L. J. 828 : 
17 1. C. 572 : 1912 M. W. N. 1121. 

S. 256 — Applicability of, to surnmar)) 

trial of warrant cases. 

The provisions of S. 250, Cr. P. C. apply in 
warrant cases, even if they ate tried 
summarily. Shidu v. Emperor. 

31 Cr. L. J. 683 : 
124 I. C. 370 : 24 S. L. R. 336 ; 
A. I. R. 1930 Sind 146. 

S. 256 — Applicability of. 

S. 250 does not apply if the prosecution evi- 
dence is completed and only S. 257 is then 
applicable. Mithiati Filial v. Emperor. 

33 Cr. L. J. 738 : 
139 I. C. 203 ; 37 L. W. 134 : 
1932 M. W. N. 857 : I. R. 1932 Mad. 641 : 

A. I. R. 1932 Mad. 559. 

S. 256 — Applicability of — Inguiries into 

cases triable by Sessions Court — Accused, right of, 
to cross-examine prosecution witnesses after 
framing of charge. 

S. 250, Cr. P. C. provides, in the trial ' of 
warrant cases, for the recall of witnesses for 
the prosecution for cross-examination, after 
the charge has been framed. Tlie section does 
not apply to enquiries into cases triable by the 
Sessions Court. Boldeo Prasada v. Emperor. 

18 Cr- L. J. 105 : 
37 I. C. 313 : 19 O. C. 239 : 
A. I. R. 1917 Oudh 200. 

S. 25^— Applicability of. 

S. 250 docs not apply to proceedings under 
i S. no. Zamin v. Emperor. 34 Cr, L. J. 468 : 

1 ' 142 1. C. 752 ; I. R. 1933 Rang. 52 : 

1 A. I. R. 1933 Rang. 29. 
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S. 256 — Applicability of . 

S. 256 has no application to a case under 
S. 110, Cr. P. C., and a person called upon to 
show cause under S. 110, Cr. P. C., has no right 
to further cross-examine the prosecution 
witnesses under S. 256, Cr. P. C, Chintaman 
Singh V. Emperor. ^ Cr. L. J. 146 : 

7 C. L. J. 177 ; 12 C. W. N. 299 : 35 Cal. 243. 

S. 256 — Applicability of. 

S. 256, Cr. P. C., is not applicable to a person 
called upon to give security for good behaviour 
but he has a qualified right given by S. 257 
of the Code. Nim v. Emperor. 

34Cr.'L.T. 9: 
140 I. C. 170 : 27 S. L. R. 19 : 
I. R. 1932 Sind 182 : A. I. R. 1933 Sind 8. 

S. 256 — Applicability of. 

The provisions of S. 256, Cr. P. C. are 
applicable to a summary trial of a warrant 
case. Titlu Saint v. Etnperor. 21 Cr. L. J. 630 : 
57 I. C. 454 : 1920 Pat. 283 : 1 P. L. T. 652 : 

A. I. R. 1920 Pat. 492. 

S. 256 (1) — Applicability of. 

S. 256 (li does not apply to summarj' trials, 
and in such cases, the accused is not entitled 
to claim, as of right, the opportunity of 
re-calling prosecution witnesses for further 
cross-examination when no formal charge is 
framed and he is not required to -plead in 
respect of it. Gokaran v. Emperor. 

33 Cr. L. J. 506 : 
137 I. C. 684 : 9 O. W. N. 334 : 
I. R. 1932 Oudh 257 : A. I. R. 1932 Oudh 242. 

S. 256 — Costs. 

Costs under S. 256 (6-A) cannot be granted 
when the application is not frivolous or 
vexatious. Badle v. Emperor. 

150 I. C. 1095 : 36 P. L. R. 240 : 7 R. L. 91 : 

A. I. R. 1934 Lah. 516. 

Ss. 256, 257 — Costs — Complainant 

failing to produce roitness for further cross- 
examinaUon — Saddling complainant xoilh costs, 
legality of. 

A complainant cannot be ordered to pay 
costs to the accused after charge has been 
framed for failing to produce prosecution 
witnesses for re-cross-examination. Abdul 
Mand v. Mehr Chand. 30 Cr. L. J. 664 : 

118 I. C. 710 : 1. R. 1929 Lah. 566 : 

A. I. R. 1929 Lah. 766. 

S. 256 — Cross-cases — Effect of. 

Cross-cases — Commitment of principal case — 
Trial of cross-case as warrant case — Subsequent 
committal of cross-case without giving accused 
opportunity to re-call and cross-examine 
prosecution witnesses — Commitment must be 
quashed. Lahshminarayana v. Suryanarayana. 

33 Cr. L. J. 765 : 
139 I. C. 343 : 1932 M. W. N. 634 : 
63 N. L. J. 101 : 36 L. W. 390 : 

I. R. 1932 Mad. 667 : A. I. R. 1932 Mad. 502. 

S. 256 — Cross-examination after charge j 

— Accused represented by different counsel. j 

Prosecution witnesses called for cross- j 
examination after charge — .Accused represented ‘ 


Cr. P. CODE 

by different 


(1898), S.' 256 
counsel — One 


. . leading cross- 

cxHiBin^tioiij others suggesting Questions- \o 

questions on behalf of one accused— Inference 
is they did not want to ask questions. Been 
Chand v. Emperor. 36 Cr. L. T. 1266 • 

157 I. C. 915 : 1935 A. L. J. 666 : 8 R. A. S 
1935 A. W. R. 685 : A. I. R. 1935 All. 627. 

S. 256— Cross-examination after char«c 

— Duty of Magistrate. “ 

A Magistrate is entitled to put a question to 
the accused as to whether he wqnts to cross- 
examine prosecution witnesses either immedia- 
tely after the charge is framed or on the next 
date after the charge is framed ; but if he puts 
the question on the date the charge is framed, 
he is to give his reasons. in writing for doing* 
so under S. 256, Cr. P. C. His. failure to give 
his reasons in writing, however, does not 
amount to anything more than an irregularity. 
At best it is a kind of omission in procedure 
contemplated by S. 537, which can be cured. 
If, therefore, such failure does not prejudice 
the accused, it does not vitiate the trial. 
Nisar Ahmad v. Emperor. 40 Cr, L, J. 419 : 
180 I. C. 839 : 19 P. L. T. 845 : 5 B. R. 499 : 

11 R. P. 541 : A. I. R. 1939 Pat. 172. 

-S. 256 — Cross-examination after charge 


— Costs of witnesses. 

Under S. 256 an accused cannot be made to 
bear the costs of the prosecution witnesses 
summoned for further cross-examination. 
Ramchandra Modak v. Emperor. 

27 Cr. L. J. 499 : 
93 I. C. 693 : 5 Pat. 110 : 1926 Pat. 304 ; 

A. I. R. 1926 Pat. 214. 

-S. 256 — Cross-examination after charge 


— Waiver. 

S. 256, Cr. P. C., does not say at what particu- 
lar time the accused is to be asked the question 
whether he wishes to cross-examine the 
prosecution witnesses, and up to what time- 
h’ has this right. Therefore, where the accused 
was asked the question at the time of framing 
the charge and he could not at that instant 
answer, but subsequently before the . case 
had been closed applied for recalling some of the 
prosecution witnesses for cross-examination, 
and the Magistrate refused the application on 
the grounds that the accused had waiv'ed his 
right and that the witnesses were sufficiently 
cross-examined before the charge : Held, that 
the order was against the wording and spirit 
of S. 256, and that the conviction of the 
accused must be quashed. Inder Rai v. Em- 
peror. 11 Cr. L. J. 128 : 

5 I. C. 408 : 14 G. W. N. 280. 

S. 256 — Cross-examination before charge 

— Right of accused. 

In warrant cases accused is not entitled as of 
ri"ht to cross-examine prosecution witnesses 
before charge. But the discretion should be 
used in favouring such examination. Lachmi 
Narain v. Emperor. 33 Cr. L. J. 310 

136 I. C. 572 : 1932 A. L. J. 5 
54 All. 212 : 1. R. 1932 All. 220 
A. I. R. 1931 All. 621. 

g. 256 — Cross-examination— Charge 

framed — Adjournment asked — Application to 
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Simmon defence tcilnesses — Refusal of aiiplica- 
tion — Not a merc irregularity— -'Conviction illegal. 

After the examination of 'the prosecution 
witnesses in this case, a charge was framed 
against the accused and read and explained 
to liim. 'He pleaded not guilty and was then 
asked whether he wished to cross-examine 
any of the prosecution witnesses. The accused 
who was not defended by a Pleader, asked 
that time he granted to him to engage a 
Vakil and for cross-examining the witnesS^es. 
The Magistrate construed this as a refusal 
to cross-examine. Subsequently, the accused’s 
Vakil applied for process to compel the attend- 
ance of the prosecution witnesses and for 
summons to defence witnesses. The Magistrate 
refused both the prayers on the ground that 
the accused, on the framing of charge, refused 
to cross-examine the prosecution witnesses, 
and that the defence witnesses could not give 
reliable evidence one way or the other : Held, 
(1) that as the accused had no opportunity 
to cross-examine the prosecution witnesses, 
and was not previously informed that a charge 
would be framed against him on the date on 
which it was framed, the prosecution witnesses 
ought to have been re-summoned for cross- 
examination. The accused’s application for 
adjournment to engage a Pleader was reason- 
able and ouglit to have been granted ; (2) 

that the Magistrate’s refusal to summon the 
defence witnesses was not a mere irregularity 
but an illegality, as he had no means for 
forming the opinio*' that the defence witnesses 
could not give any reliable evidence. “ Arumu- 
gam Pillai v. Emperor. 12 Cr. L. J. 548 : 

12 I. C. 524 : 1911 2 M. W. N. 192. 

S. 256 — Cross-examination — Commence- 
ment of inquiry as in a loarrant case — Offence 
disclosed not triable as such — Eufy of Magistrate 
to afford accused opportunity for cross-examina- 
tion of prosecution loitncsscs. 

Where an inquiry commenced as in a warrant 
case and the accused curtailed their cross- 
examination of the prosecution witnesses under 
the impression that they could have a further 
opportunity of cross-examining them, but no 
offence triable as a warrant ease having been 
disclosed, the Magistrate closed the case and 
convicted the accused : Held, that it was the 
duty of the Magistrate to allow the accused 
-an opportunity of completing their cross- 
examination before proceeding wdth the case. 
In re: Appnvu Padayachi. 16 Cr. L. J. 250 : 

28 I. C. 106 : A. I. R. 1916 Mad. 610. 

S. 256 — Cross-examination — Duty of 

Magistrate. 

A Magistrate is bound to record the question 
whether the accused desires to cross-examine 
witnesses and also the accused’s answer 
thereto. Har Kishen Das v. Emperor. 

38 Cr. L. J. 361 ; 

167 I. C. 236 (2) : 9 R. A. 517 ; 

1936 A. W. R. 1273 : 

A. I. R. 1937 All. 127. 

S. 256 — Cross-examination — Duty of 

Magistrate. 

It is not illegal to put to an accused person 
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on the same day that he is charged, the 
question whether he wished to cross-examine 
the prosecution witnesses. But where the 
Magistrate wishes to put that question the 
same day, he must record in writing the reasons 
for it. Janardhanam V. Emperor. 

32 Cr. L. J. 221 
' 129 I. C. 74 : 1930 M. W. N. 985 
I. R. 1931 Mad. 218 
A. I. R. 1930 Mad. 977. 


S. 256 — Cross-examination— Duly of 

Magistrate. 

The general rule laid down by S. 25G, Cr. P. C. 
is to ask the accused to state whether he 
wishes to cross-examine any of the witnesses 
on behalf of the prosecution at the commence- 
ment of tlie next hearing, and in exceptional 
cases forthwith if the Magistrate for reasons 
to be recorded in writing so thinks fit. A 
Magistrate cannot, however, make it a rule of 
his Court to ask the accused in every case 
after the charge is framed to state forthwith 
whether he wishes to cross-examine any of the 
witnesses examined on behalf of the prosecu- 
tion. Emperor v. Lakshman Ramshet Alwc. 

31 Cr, L. J. 309 : 

121 I. C. 588 ; 31 Bom. L. R. 593 : 

53 Bom. 578 ; A. I. R. 1929 Bom. 309. 


S. 256 — Cross-examination— Expenses 

of toitnesses — Duty of Magistrate, 


Under S. 256, Cr. P. C., it is the duty of a 
Magistrate, if the accused wishes, to recall 
the prosecution witnesses for further cross- 
examination. The accused cannot be deprived 
of his right of further cross-examination on 
the ground of non-payment of the necessary 
expenses by liirn. Amin Cliand v. Emperor. 

6 Cr. L. J. 339 : 

12 P. R. Cr. 1907 : 2 P. W. R. Cr. 91 : 

9 P. L. R. 113. 


S. 256 — Cross-examination of prosecu- 
tion witnesses after charge. 

When an accused person seeks to exercise 
the right of cross-examining prosecution wit- 
nesses conferred by S. 256, Cr. P. C., he cannot 
be required to deposit the expenses likely to 
be incurred by the ■witnesses. The right of 
the accused to cross-examine prosecution 
witnesses under the section is absolute. 
Radhakishan v. Ramkrishna. 25 Cr. L. J. 912 ; 

81 I. C. 448 ; 7 N. L. J. 57 : 

A. I. R. 1924 Nag. 114. 


S. 256 — Cross-examination of witnesses 

— Adjournment, absence of — Irregularity. 

The provisions of S. 256, Cr. P. C., do not 
relate to the mode of trial and the failure of 
a Magistrate to follow those provisions strictly 
amounts to no more than irregularity in 
procedure, and where the irregularity does 
not result in a failure of justice, it does not 
effect the legalitj' of the trial. Chhajju v. 
Emperor. 28 Cr. L. J. 229 : 

99 I. C. 1029 : 25 A. L. J. Ill : 

49 All. 316 ; A. I. R. 1927 All. 217. 

S. 256 — Cross-examination of prosecu- 
tion witnesses, after charge — Magistrate, duty 
off 
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The provisions of S. 256, Cr. P. C., are 
imperative and it is an illegality to ignore 
them. It is not until a specihc charge has 
been drawn up and explained to the accused 
that he is in a position fully to cross-examine 
the witnesses for the Crown andj therefore, he 
should, in all cases, be asked at that time if 
he wishes to recall witnesses for cross-exa- 
mination, for the omission to follow the 
procedure involves remand and retrial of the 
case from the point of drawing up of the 
charge. Moola v. Emperor. 

16 Cr. L. J. 146 : 

27 I. C. 210 : 11 P. R. 1914 Cr. : 

205 P. L. R. 1915 : A. I. R. 1914 Lah. 556. 

S. 256 — Cross-examination of prosecu- 
tion witnesses — Putting question to accused on 
same day, legality of — Recording of reasons, 
necessity of. 

It is not illegal to put to an accused on the 
same day that he is charged, the question 
whether he wished to cross-examine the pro- 
secution witnesses. But where the Magistrate 
wishes to put that quesion the same day, he 
must record in writing the reason for it. 
Where the Magistrate stated : “ The accused 
is undefended. I, therefore, have no t adjourn- 
ed the case to another date to put this 
question : ” Held, that the Magistrate had 
recorded a sufficient reason and the procedure 
■was not illegal. Janardhanam v. Emperor. 

32 Cr. L. J. 221 : 
129 I. C. 74 : 1930 M. W. N. 985 : 

I. R. 1931 Mad. 218 : 
A. I. R. 1930 Mad. 977. 

S. 256 — Cross-examination of loitnesses 

— Right of accused — Magistrate refusing to 
summon witnesses for cross-examination with- 
out payment of expenses. 

Inasmuch as an accused person lias the 
right to cross-examine the witnesses for the 
prosecution before the charge is framed, and 
under S. 256, Cr. P. C., he has the right 
to cross-examine these witnesses after the 
charge is framed, a Magistrate acts illegally 
who, upon an application by an accused to 
summon or re-summon the prosecution wit- 
nesses for cross-examination, calls upon -the 
accused to deposit a sum of money before 
his application would be granted, and on his 
failing to make such deposit, disallows the 
application. An application to summon the 
prosecution Avitnessns for cross-examination 
can be disallowed only if it is frivolous or 
vexatious and its object is to defeat the ends 
of justice. Ramyad Singh v. Emperor. 

21 Cr. L. J. 814 : 

58 I. C. 686 : 1920 Pat. 65 : 5 P. L. J. 94: 

1 P. L. T. 112 : A. I. R. 1920 Pat. 147. 

S. 256 — Cross-examination — Omission 

regarding cross-exam inalion of prosecution 
witnesses — Omission to offer prosecution wit- 
jjcsscs for cross-examination — Validity of trial. 

The right of cross-examination is important 
and it cannot be said AA’here the Avitnesses 
for the prosecution already examined are not 
offered for cross-examinatien after the framing 
of the charge that the accused has not 
thereby suffered any substantial injury in 
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the course of the trial. Ram Sunder x 
Emperor. 31 Cr. L. T. 14 ^ 

120 1. C. 208 : A., I. R. 1929 All. 904.' 

S. 256 — Cross-examination— Expenses of 

witnesses. ^ 

S. 256, Cr. P. C., gwes the accused an 
absolute right to re-call prosecution Avitnesses 
for cross-examination at the expense of the 
prosecution, and it is not open to the 
Magistrate to order the accused to pay costs 
for re-calling those Avitnesses. Taqi Shah x. 
Emperor. 22 Cr. L. J. 112 : 

59 I. C. 416. 

S. 256 — Cross-examination — Prosecution 

witnesses coming from Native State — Accused, 
whether can be asked forthwith about cross- 
examination. 

The fact that the prosecution Avitnesses 
come from a Native State and it AA’Ould take 
a long time to again secure their attendance, 
is a sufficient reason • under S. 256, Cr. P. C., 

! for requiring the accused to state forthwith 
whether he Avishes to cross-examine any of 
the Avitnesses. Kura v. Emperor. 

97 Cr T T 796 • 

94 I. c. 912 : A. I. R. 1926 Lah. 434! 

^S. 256 — Cross-examination— Recall of 

witness for admission of letter. 

Where after the- completion of the evidence 
of some of the prosecution Avitriesses, the 
accused presented a petition to the Magistrate 
requesting him to admit a letter alleged to 
have been Avritten by the prosecution Avit- 
nesses which would falsify their evidence, 
and both the trying Magistrate and^ the 
Sessions Judge, on appeal, refused to entertain 
the prayer : Held, that the accused Avere 
entitled to re-pall the prosecution Avitnesses 
and examine them Avith reference to the letter. 
In re ; Krishnasioami Udayan. 

11 Cr. L. J. 520 : 
7 I. C. 712. 

S. 256 — Cross-examination — Re-calling 

prosecution witnesses — Discretion. 

The Magistrate refused to grant the accused’s 
application for re-calling all the prosecution 
Avitnesses under S. 256, Cr. P. C., for cross- 
examination on the ground that the accused 
had the fullest opportunity of cross-exami- 
nation and apparently did not want to elicit 
anything new : Held, setting aside the con- 
viction and ordering a ncAv trial, that the 
section gaAm the Magistrate no discretion in 
the matter and the fact that there had been 
some cross-examination before the charge AA'as 
drawn up did not effect the privilege of the 
accused. Nga Pya v. Emperor. 

14 Cr. L. J. 388 : 
201. C. 212 : 6 Bur. L. T. 67. 

! S. 256 — Cross-examination, reserving of 

— Right of accused. 

The Court has discretion for sufficient reason 
to alloAV the cross-examination of the defence 
or prosecution witnesses to be reserved until 
the cxamination-in-chief of all of them 
is over, but wliere charge is framed, the 
defence has the right under S. 250, Cr. P. C., 
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Cr. P. CODE (1898), S. 256 

examination Case postponed to suit convenience 
of CouTt — ji-ccused not liable for expenses of 
witnesses — Accused when to be called to enter on 
his defence. 

Where an accused person seeks to exercise 
the _ right given by S. 256, Cr. P. C., of re- 
calling prosecution witnesses for cross- 
' examination, he cannot legally be required 
to deposit the expenses likely to be incurred 
by the witnesses who attend for such cross- 
examination. Where,- in order to suit the 
convenience of the Court or for reasons 
connected with discharge of public business, 
the witnesses for the prosecution are allowed 
to leave before a charge is framed or the 
right conferred by S. 256 exercised, they 
must be required to attend again and ordi- 
narily any expenses which may be allowed 
them on this score should be 
paid by Government in warrant cases. 
In warrant-cases, hearing should be 
continued from day to day until the prosecu- 
tion witnesses have been cross-examined by 
the accused; and the witnesses should not 
be discharged until the Court has ascertained 
whether their cross-examination after the 
charge is desired. An accused person should 
not be called on to enter on his defence 
before he has cross-examined the witnesses 
for the prosecution who are in attendance. 
Birdhichand v. Laklmickand. 

13 Cr. L. J. 554 ; 
IS I. C. 970 : 8 N. L. R. 65. 

— Ss. 256, 257 — Cross-examination — Right 

of accused — Wibiess going abroad after framing 
of charge — Evidence, admissibilitij of — Evidence 
Act S. 33 — Omission to record reasons — Mere 
irregularity. 

After a charge has been framed, unless the 
accused pleads guilty, the Magistrate is bound 
to ask the accused whether he wishes to cross- 
e.xamine any, and if so, which of the wit- 
nesses for the prosecution whose evidence has 
been taken, and the iMagistrate is bound to pro- 
cure the attendance of those witnesses. But 
where a witness who has been examined and 
cross-examined before the framing of the charge 
goes abroad, a Magistrate can admit his evidence 
under S. 33, Evidence Act, if he considers that 
the evidence of the witness cannot be obtained 
without an unreasonable amount of delay or 
expence. The omission of a Magistrate to re- 
cord at the proper stage the reasons for admitt- 
ing such evidence, is a mere irregularity curable 
under S. 537, Cr. P. C. Every failure to comply 
with the mandatory provisions of the Cr. P. C. 
does not amount to an illegality vitiating the 
trial. Nga Ba On v. Emperor. 

28 Cr. L.J. 861; 

104 I. C. 637 : 6 Bur. L. J. 114 : 

A. I. R. 1927 Rang. 248. 

Ss. 256, 257— Cross-examination of 

the charge— Expense of witnesses. 

Where an accused after the framing of the 
charge demands tlie re-call of prosecution wit- 
nesses for further cross-examination, the com- 
plainant cannot be made to bear their expen- 
ses. Where a complainant failed to produce 
his witnesses for cross-examination by the 


I Cr. P. CODE (1898;, S. 256 
accused after the framing of the cliarge and the 
Magistrate ordered' the complainant to deposit 
the process fee and to pay the accused a certain 
sum of money as costs : Held, that tlie order 
of the Magistrate directing tlie complainant to 
pay costs to the accused was illegal. Faiz 
Mohammad v. Nabu. 

29 Cr. L.J. 20: 

106 I. C. 430 : A. I. R. 1928 Lah. 175. 

' ^ Ss. 256, 257 — Cross-examination after 

j charge — Expenses of witnesses —Prosecution 
, witness — Re-call for cross-examination — Accused, 

I whether bound to pay expenses. ' 

I An accused at whose instance witnesses for 
I prosecution have beeri re-called for cross-exa- 
mination must bear the expenses of re-calling 
them. Jairam Kunbi v. Emperor. 

28 Cr. L.J. 425: 

101 1. C. 457 : A. I. R. 1927 Nag. 240. 

S. 256, 537 — Cross-examination after 

charge — Opportunity to accused to make up his 
mind, refusal of — Reasons not recorded — Irregu- 
larity — Prejudice. 

By S. 256, Cr. P. C. the Legislature has con- 
ferred upon ah accused person the privilege 
that ordinarily, after being charged with an 
offence, he shall have a period of not less than 
24 hours to consider the method in which he 
will meet the charge, and if the Magistrate 
trying the accused person, without assigning 
any reasons for departing from the normal pro- 
cedure and probably because he overlooks or 
is unaware of the change in law, does not allow 
that privilege to the accused, it is difficult to 
say that the accused has not been preju- 
diced. Where an accused person is not defend- 
ed by Counsel, he is more in need of the 
privilege designed by the Legislature to be 
granted ordinarily to all accused persons than 
he would be if his case were in the hands of a 
Pleader. Phuman Singh v. Emperor. 

26 Cr. L. J. 1158 ; 

88 I. C. 518 : 7 L. L. J. 114 ; 

A. I. R. 1925 Lah. 339. 

Ss. 256, 537 — Cross-examination — 

Summary trial — Failure to ask accused whether he 
-Aishes to further cross-examine — Irregularity. 

The mere fact that there is an omission on the 
part of a Magistrate trying a - case summarily 
to ask the accused before he is called upon to 
enter on his defence whether he wishes to re- 
call any of the prosecution witnesses for further 
cross-examination, is not a sufficient ground for 
holding that the proceedings and trial are vitia- 
ted by -illegality. Such an omission is at the 
most an' irregularity which falls within the pur- 
vie\v of S. 537, Cr. P. C. Umaji Krishnaji 
Sonavani v. Emperor. 27 Cr. L. J. 431 : 

93 I. C. 159 : 28 Bom L. R. 95 : 

A. I. R. 1926 Bom. 226. 

Ss. 256, 257— Cross-examination of 

prosecution witnesses — Right of accused. 

Where the charges framed are complicated 
and the accused are ignorant persons, a 
\ reasonable time should be given to the accused 
i to get proper legal advice and assistance before 
j they are called upon to cross-examine the 
j prosecution witnesses. It is not giving an 
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Cr. P. CODE (1898), S. 256 

for the cross-examination of the witness. 
Emperor v. Percy Henry Burn. 

10 Cr. L. J. 530 : 

4 I. C. 268 : 11 Bom. L. R. 1153. 

S. 256, 342 — Examination of accuicd — 

Accused, absence of explanation by, of incrimina- 
tory evidence — Presumption. 

An accused person is always entitled to hold 
his tongue, but, where the only alternative 
theory to his guilt is a remote possibility, 
which, if correct, he is in a position to explain, 
the absence of any explanation must be con- 
sidered in determining whether the possibility 
should be disregarded or taken into account. 
Smith V. Emperor. 19 Cr. L. J. 189 : 

43 I. C. 605 : A. I. R. 1918 Mad. 111. 

Ss. 256, 257, 342 — Examination of 

accused — Charge framed after close of prosecution 
case — IVitnesses re-called for cross-examination — 
Accused not examined — Trial, whether vitiated. 

S. 230, Cr. P. C. is concerned only with cases 
in which charge is framed before all the wit- 
nesses for the prosecution have been examined 
in-chief, and S. 257 of the'Code refers to a stage 
when the prosecution closes its case after 
examining all its witnesses. A trial is not 
vitiated if an accused is not further examined 
under S. 342, Cr, P. C., after the witnesses 
are further cross-examined under S. 257, 
Cr. P. C., after the charge is framed at the 
close of the entire prosecution evidence. 
Gangadhar v. Bhangi Rao. 

25Cr. L.J. 1152: 
81 1. C. 976 : A. I. R. 1925 Nag. 147. 

— Ss. 256, 342, 537 — Examination of * 

accused — Asking accused forthwith to cross- 
examine prosecution witnesses without recording 
reasons, whether vitiates trial — Examination of 
accused — Failure to examine accused for charge, 
effect of. 

The omission of a Magistrate to record reasons 
as required by S, 250, Cr. P. C., for examining 
an accused person forthwith after the framing 
of the charge is a mere irregularity curable 
by S. 537 when no prejudice has been caused. 
If the accused is examined after the evidence 
for the jjrosecution is completely closed and 
before he is called on for his defence, it does 
not make any difference whether the examina- 
tion takes place before dr after the charge and 
if there has been a proper examination before 
the charge; S. 342, does not require any further 
examination. Fis/irain Naroyan Deali v. Em- 
peror. 31 Cr. L. J. 743 ; 

124 I, C. 810 : 32 Bom. L. R. 596 : 

A. I. R. 1930 Bom. 241. 

S. 256, 342, 537 — Examination of 

accused — Further cross-examination of prosecu- 
tion witnesses— Omission to examine accused — 
Illegality. 

The examination of witness cannot be regarded 
as contemplated under the last stage at which 
the law authorizes its continuance has been 
passed; that is to say, until any supplementary 
cross-examination which the Court may allow 
is over. So that under S. 342, Cr. P. C., an 
accused person has a right to be examined 
and to state his case after the further cross- 


Cr. P. CODE (1898), S. 256 

examination of prosecution witnesses, even 
though he has already been examined before 
the charge was framed and he has called on 
for his defence. This right is fundamental and 
an omission to so examine the accused is an 
illegality which vitiates the trial and not a 
mere error or irregularity which can be cured 
by S. 337 of the Code. Ah Khaung v. 
Emperor. 27 Cr. L. J. 336 : 

92 I. C. 752 : 4 Bur. L. J. 143 : 
A. I, R. 1926 Rang. 363. 

S. 256 — Non-compliance, effect of. 

A non-compliance with the provisions of S. 25G 
of tlie Cr. P. C. is at any rate an irregularity 
which, if a failure of justice has resulted 
therefrom, would furnish a good ground for 
remanding the case for a trial. Shrawan 
Mahcir-v. Rajeshwar Khandopant Page. 

29 Cr. L. J. 384 : 
108 I. C. 439 : A. I. R. 1928 Nag. 135. 

S. 256 — Non-compliance, effect of. 

Failure to comply with provisions — Possi- 
bility of injury to accused— Conviction, should 
be set aside and re-trial ordered. Ghansham- 
das v. Emperor. 35 Cr. L. J. 5l6 : 

147 I. C. 802 : 6 R. S. 169 : 
A. I. R. 1933 Sind 135. 

S. 256 — Non-compliance, effect of. 

Omission on the part of the Magistrate to 
comply with the provisions of S. 256, Cr. P. C., 
vitiates the trial. Ramchandra Modak v. 
Emperor. 27 Cr. L. J. 499 : 

93 I. C. 693 : 5 Pat. 110 : 1926 Pat. 304 : 

A. I. R. 1926 Pat. 214. 

S. 256 — Non-compliance, effect of — Pro- 
cedure to be followed in appeal — Wrong procedure 
followed — Successor, whether entitled to review 
predecessor's order — Reference to High Court, 
necessity of. 

It would depend on the facts of each 
case whether the contravention of S. 256, 
Cr. P. C. amounts to a mere irregularity of 
I procedure or to an illegality vitiating the trial. 

1 Where S. 256, has not been complied with by 
a Magistrate, there are two courses open to the 
Sessions Judge on appeal, namely, either to set 
aside the conviction and sentence and order 
the Magistrate to commence from tjie point 
where the illegality occurred or to order a de 
nono trial. It is not open to_ the Sessions 
Judge to keep the appeal pending and direct 
the Magistrate to record the cross-examination 
of the witnesses and forward the record to him. 
If a Sessions Judge wrongly directs the Magis- 
trate to record the cross-examination and 
forward the record to him, his successor cannot, 
however, review his order and send^ the case 
back to the Magistrate to record a judgment 
after taking the further evidence of the 
witnesses into consideration. The proper 
procedure to be followed by him in such a 
case is to make’ a reference to the High Court 
under S. 438, Cr. P. C., invoking the revisional 
power of this Court to correct the error which 
was committed by his predecessor. Emperor 
V. Lakshman Ramshet Alwe. 31 Cr. L. J. 309 : 

121 1. C. 588 : 31 Bom. L. R. 593 : 
53 Bom. 578 : A. I. R. 1929 Bom. 309. 
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ALL INDIA CRIIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 257 

his witnesses summoned. Vaithinatha Iyer v. 
Kuppu Thevan. 13 Cr. L. J. 828 : j 

17 I. C. 572 : 1912 M. W. N. 1121. 

S. 256— Scope of. 

S. 250 applies to proceedings under S- 110. 
Eviperor v. Lansha. 12 Cr. L. J. 89 (a) : 

9 I. C. 468 : 4 Bur. L. T. 24. 

S. 256 — Scope of. 

S. 250, Cr. P. C. which gives the accused the 
right of re-calling witnesses implies that there 
must be a charge framed in the first instance 
for the right to come into existence. Umaji 
Krishnaji Sonavni v. Emperor. 

27 Cr. L. J. 431 : 
93 I. C. 159 : 28 Bom. L. R. 95 : 
A. I. R. 1926 Bom. 226, 

S. 256— Scope of — Trial held on Sun- 
day — Conviction, whether legal — ‘ Recording 
reasons '. meaning of — Accused called upon to 
cross-examine immediately after charge is framed 
—Reasons inadequate — Procedure, whether legal. 

A conviction of a person, whose trial was 
commenced and finished on a Sunday is liable 
to be set aside on the ground of irregularity 
in procedure, which has prejudiced the accused 
as he cannot be said to have had a fair 
opportunity of defending himself by engaging 
a lawyer. It is not so much the recording 
of tlie reasons, as the adequacy thereof, 
which should count in the deterrainat'on of 
the question, whether the provisions of S. 256, 
Cr. P. C., have been complied with. If no 
good reasons are forthcomiug, merely record- 
ing them in writing by the Magistrate will 
not save a trial from the taint of an incur- | 
able irregularity, if it results in a prejudice 
to the accused. Under S. 256 sufficient time 
must be given to the accuced to consider 
whether he wishes to cross-examine any of the 
prosecution witnesses after the framing of the 
charge and it is onlj" in special eases that the 
Magistrate can require him to state forthwith 
if he so wishes. Girdhari v. Emperor. 

31 Cr. L. J. 705 : 
124 I. C. 619 : A. I. R. 1930 Nag. 255. 

S. 256 — Scope of — Written statement by 

accused, whether to be allowed. 

The Cr. P. C. does not provide for filing 
written statements by the accused. Such 

statements are entirely irresponsible and should 
not be allowed to be filed. Deputy Legal 
Remembrancer, Behar and Orissa v. Matukdhari 
Singh. 17 Cr. L. J. 9 ; 

32 I. C. 137 : 20 C . W. N. 128 ; 
A. I. R. 1917 Cal. 687. 

S. 257. 

Sec also (i) Cr. P. C., 1898, Ss. 107, 110, 
117 (2), 203, 231, 256. 

S. 257. 

Applicability. 

Application for Witnesses. 

-Application to Cross-examine at later 

stage. 

Cross-examination. \ 

Defence. i 

— Defence Evidence. 


i Cr. P. CODE (1898), S. 257 

Defence Witnesses. 

Expenses of Witnesses. 

Interference by District Magistrate. 

Non-compliance by trial Court. 

r— — Power of Magistrate. 

Right of Accused. 

Scope of. 

^Vexatious, meaning of, 

Witnesses. 

S. 257 — Applicability — Summons cases 

— Cross-examination — Right of accused. 

The only object of re-calling a prosecution 
witness as a defence witness under S. 257, 
Cr. P. C., is to secure an opportunity to 
the accused for further cross-examination. 
Once a summons has been issued to a prose- 
cution witness under S. 257 and the witness 
is before the Court, there is no jurisdiction in 
the Court to dictate to the accused the terms 
upon which the examination of the witness 
shall be conducted. If the accused wishes' 
to put questions in cross-examination, the 
Magistrate is bound to allow it. The principle 
of S. 257 applies to summons cases also. 
Rameshwar Sahu v. Emperor. 

29 Cr. L. J. 308 : 
107 I. C. 846 : A. I. R. 1928 Pat. 253. 

S. 257 — Application for witnesses — Duty 

of Magistrate. * 

When an accused has made an application 
for summoning witnesses.' the Magistrate! 
must deal with the application and pass 
an order either granting the prayer or 
refusing it. Kundanlal v. Emperor. 

\ 36 Cr. L. J. 889 

i 156 I. C. 258 : 29 S. L. R. 64 ; 

7 R. A. 237 : 
A. I. R. 1935 Sind 89. 

S. 257 — Application to cross-examine 

at late stage. 

Application to cross-examine filed at late 
stage, disallowed — Discretion properly e.xercis- 
ed — Objection not taken in grounds of appeal 
to Sessions Judge — Higli Court will not enter- 
tain objection in revision. Mohammad Rafi v. 
Emperor. 35 Cr. L. J. 95 : 

146 I. C. 580 : 6 R. P. 276 : 
A. I. R. 1933 Pat. 598. 

" >r 

S. 257 — Cross-examination — Expenses 

of witnesses — Witnesses summoned at Govern- 
ment expenses — Court’s pozver to refuse to allow 
their cross-examination unless accused paid ex- 
penses. 

Under S. 257, Cr, P. C., when the accused 
has cross-examined or had the opportunity to 
cross-examine the prosecution witnesses after 
the charge is framed, their attendance shall 
not be compelled unless the Magistrate is 
satisfied that it is necessary for the purposes 
of justice and the Court is also competent to ' 
require the accused to deposit in Court 
reasonable expenses of the witnesses to be 
thus sararaoned. But where the witnesses 
have in fact been summoned at Government 
i expense and they are present in Court, the 
^ Magistrate should not refuse to allow them 
to be cross-examined by the accused unless 
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Cr. P. CODE (1898), S. 257 

justice but 'for the purpose of vexation and 
delay or for defeating the ends of justice. 
Refusal of a Magistrate to issue process to 
a witness named by the accused when such 
refusal in regard to any particular witness 
is not based on any grounds mentioned in 
S. 257, Cr, P. C., is an illegality which cannot 
be cured by S. 537 of the Code. Parbhu 
V. Emperor. 30 Cr. L. J. 1155 : 

120 I. C. 123 : 1. R. 1930 All. 11 : 

1930 A. L.J. 226: 
A. I. R. 1929 All. 914. 

S. 257 — Defence — Duly of Magistrate 

to summon witnesses. 

The provision of S. 257, Cr. P. C., that a 
Magistrate shall, save in exceptional circum- 
stances, issue process on the defence witnesses 
is mandatory. The exception arises when the 
Magistrate considers that the application 
should be refused on the ground that it is made 
for the purpose of vexation or delay or for 
defeating the ends of justice and such ground 
must be recorded in writing. Debi Singh v. 
Emperor. 24 Cr. L. I. 831 : 

74 I. C. 863 : 5 P. L. T. 112 : 
2 P. L. R. 73 Cr. : A. I. R. 1924 Pat. 142. 

S." 257 — Defence evidence — Accused, 

right of. 

In a warrant case, the accused is entitled, 
under S. 257, Cr. P. C., to obtain the process 
of the Court for the attendance of a defence 
witness. Jhabboo v. Emperor. 

21 Cr. L. J. 340 : 
55 I. C. 676 : A. I. R. 1920 All. 59. 

S, 257 — Defence evidence — Cross-exami- 
nation by accused. 

Prosecution witnesses summoned as defence 
witnesses under S. 257, Cr. P. C., do not change 
their character and may be cross-examined by 
the accused. Venku Reddy v. Emperor. 

23 Cr. h- J. 192 : 
65 I. C. 768 : 1922 M. W. N. 120 : 
16 L. VV. 196 : A. I. R. 1922 Mad. 32. 

S, 257 — Defence evidence, expense of. 

In warrant cases, the usual rule is that the 
costs of causing the attendance of the witness- 
es of an accused person are to be borne by the 
Crown, and without assigning adequate reasons, 
a departure from this rule is not permissible. 
While the Court is fully justified in declining 
to accede to a request which would amount to 
an abuse of the process of the Court, it should, 
at the same time, be careful not to do any act 
which might hamper the accused in his defence. 
Habib v. Mehdi Hussain. 29 Cr. L. J. 459 : 

108 I. C. 907. 

S. 257 — Defence evidence — Magistrate’s 

refusal to simmon — Effect of. 

An order refusing to summon defence witness- 
es is not justified under S. 257 when the , .Magis- 
trate has not given any of the reasons given in 
cl. 1 of that section which alone will justify him 
in making thejrefusal. Bakhsha v. Emperor. 

35 Cr. L. J. 396 (2) : 
147 I. C. 398 : 6 R. L. 390 ; 
[A. I. R. 1933 Lah. 1020. 


Cr. P. CODE (1898), S. 257 

; — S. 257 — Defence evidence — Refusal to 

examine, effect of— Evidence of witnesses consider- 
ed unnecessary. 

After an accused person was called upon to 
open his defence, he named thirteen witnesses, 
eight of whom were examined by the .Magis-’ 
trate and as to the remaining five, the Magis- 
trate recorded : “All these people repeat the 
defence story, I shall dispense with their evi- 
denee as unnecessary Held, that the refusal 
of the Magistrate to examine the remaining 
witnesses was not justified ; unless he had de- 
clined to issue process for the attendance of 
the defence witnesses under S. 257, Cr. P. C,, 
he was not competent to decline to e.xamine 
them on the ground that their evidence was 
unnecessary. Emperor v. Nanabasappa. 

13 Cr. L.J. 523:' 

15 I. C. 795 : 14 Bom. L. R. 360. 

S. 257 — Defence evidence — Right of 

accused to summon witnesses. 

In a warrant case tried summarily, a Magis- 
trate is bound under S. 257 to summon the 
witnesses of the accused, unless he could have 
refused to do so on the ground that application 
for such process was made for the purpose of 
vexation or delay or for defeating the ends of 
justice. Where the Magistrate refused to grant 
an adjournment to the accused for the purpose 
of calling their witnesses, the conviction was 
set aside as bad in law. Ameer Batcha v. Empe- 
ror. 9 Cr. L. J. .583 ; 

2 I. C. 365 : 5 L. B. R. 20. 

S. 257 — Defence evidence — Summons, 

issue of — Witness, absence of — Court, whether 
justified in dispensing. with witness. 

When once a Court has issued a summons to ® 
a witness under S. 257, Cr. P. C., and the wit- 
ness fails to appear, it is not justified in dis- 
pensing with the evidence of the witnesses on 
the ground that, at the most, he would support 
accused in his statement. Soharn v. Emperor. 

22 Cr. L. J. 501 : 

62 I, C. 325 : A. I. R. 1922 Lah. 143. 

S. 257, 526 — Defence evidence — Right of 

accused to summon trying Magistrate — Transfer 
of case. 

As the law now stands, an accused person can 
enforce the appearance as a witness even of the 
trying Magistrate, under the provisions of 
S, 257, Cr. P. C., unless the Magistrate con- 
siders that the application should be refused 
on the ground that it is made for; the purpose 
of vexation, &c. Therefore where the accused 
alleges that he requires to examine the trying 
Magistrate as a witness, it is inexpedient to 
place the Magistrate in the awkward position 
of rejecting the accused’s application as vexa- 
tious and the case ought to be transferred to 
the file of some other Magistrate. Emperor v. 
Abdul Latif. 1 Cr. L. J. 338 : 

24 A. W. N. 94 : 1. L. R. 26 All. 536. 

-S. 257 — Defence witnesses — Court, duly 

of. 

In a criminal trial the Court ought to give 
such opportunities as are necessary, and issue 
such process as are required, to enable the 
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Cr. P. CODE (1898), S. 257 

record a finding to that effect when refusing 
to summon the wisnesses. Once- a Magistrate 
has summoned the witnesses, and they are 
either not in attendance or have not been 
served, he has no right to refuse to re-summon 
them on the ground that their evidence would 
be superfluous or unncessary. A refusal by a 
Magistrate to summon witnesses for the accused 
in the foregoing circumstances amounts to 
an illegality not curable by S. 537. iJuliam- 
mad Din v. Emperor. 22 Cr. L. J. 497 -■ 

62 I. C. 321 : A: I. R. 1922 Lah. 71. 

— :: Ss. 257, 537 — Defence witnesses — 

Refusal to su7nmon. 

S. 257, Cr. P. C. is neither imperative nor 
exhaustive. It is a sufficient compliance with 
S. 257 (2) if a Magistrate in rejecting an 
application for summoning the defence wit- 
nesses states the fact which lead him to the 
conclusion that the application involved, vexa- 
tion, delay or defeating the ends of justice, 
although the Magistrate has not expressly 
recorded his reasons for the refusal in the 
words of the section, and in any case such a 
failure does not amount to an illegality vitiat- 
ing the trial but is merely an irregularity 
curable by S. 537, Cr. P. C. In re : Narayana 
Menon. 

25 Cr. L. J. 401 : 
77 I, C. 481 ; A. I. R. 1925 Mad. 106. 

S. 257 (1)— De/ence. witnesses — Refusal 

to summon — Reasons. 

It is a sufficient compliance with the 
requirements of S. 257 (1), if a Magistrate 
while rejecting an application for summoning 
further defence witnesses states facts which 
have led him irresistibly to the conclusion 
that the application was for no other purpose 
than that of vexation or delay or defeating the 
ends of justice, although he does not say 
expressly that the application was for that 
purpose. JVahid .Hi v. Emperor. 

6 Cr. L. J. 1 ; 

11 C. W. N. 789. 

S. 257 — Expenses of witnesses. 

In warrant cases the usual rule is that the 
cost of causing the attendance of the witnesses 
of accused is to be borne by the Crown, and 
without assigning adequate reasons a departure 
from this rule is not permissible. Where the 
order of the 3Iagistrate does not assign any 
reasons, why the accused should be required 
to deposit tlie process fee and diet money of 
all the defence witnesses, it cannot be upheld. 
Kushi Muhammad v. .ibduUah Khan. 

38 Cr. L. J. 941 : 

170 I. C. 539 : 39 P. L. R. 137 ; 10 R. L. 132 : 

A. I. R. 1937 Lah. 458. 

S. 257 — Expenses of witnesses — Lahore 

//ig/i Court Ritles and Orders, Vol. II, Chap. VI, 
para. 67 — Warrant case — Accused’s witnesses 
— Duty of .Magistrate to issue process at 
Government e.vpense — Vexatious applications. 

As a rule of practice in w’arrant cases, the 
costs of causing the attendance of accused’s 
necessary witnesses is usually borne by 
Government, and though a Magistrate has 
power to depart from this usual practice, he I 


Cr. P. CODE (1898), S. 257 

should do so only when there are strong and 
cogent reasons for making the departure. A 
Magistrate has power under Sub-s. (1) of S. 257, 
Cr. P. C., to decline to compel attandance of 
all the accused’s witnesses if he considers 
that the application to summon them was 
made for the purpose of vexation or delay or 
for defeating the ends of justice. He should, 
however, issue processes at Government 
expense to such of them as are necessary 
witnesses. Sayad Habib v. Emperor. 

30 Cr. L. J. 814 : 

117 I. C. 667 : 1. R. 1929 Lah. 683 : 

A. I. R. 1929 Lah. 23. 

S. 257 — Expenses of witnesses — Number 

of witiiesses large and coming from many parts— 
Their expenses, whether reasonable charge on 
Government. 

In a case where the number of witnesses is 
large and they come from many parts of the 
country, their expenses cannot be said to be a 
reasonable charge on Government and the 
Magistrate in-such a case is perfectly entitled 
to hold that these expenses cannot reasonably 
be incurred by Government under S. 544, 
Cr. P. C., and is, therefore, correct in requiring 
that the expenses should be deposited prior 
to the issue of summons in accordance with 
S. 257 (2), Cr. P. C. Mahtab Singh v. Emperor. 

40 Cr. L. J. 257 : 
179 I. C. 773 : 1938 A. L. J. 1082 ; 11 R. A. 385 : 

I. L. R. 1939 All. 57 : 1938 A. W. R. 780 : 

A. I. R. 1939 All. 101. 

S. 257 (2) — Expenses of witnesses. 

S. 257 (2), Cr. P. C. fully empowers a Magis- 
trate trying a case to order that the reasonable 
expenses required for the attendance of a 
witness shall be deposited in Court by the 
person applying for his attendance before the 
witness is summoned. Ganpat Rai v. Emperor. 

24 Cr. L. J. 686 ; 

73 I. C. 702 ; A. I. R. 1923 Lah. 420. 

S. 257 (2) — Expenses of witnesses. 

The Cr. P. C. gives a Magistrate a discretion 
to pass an order under S. 257 (2), and his 
discretion is subject to S. 544 and the rules 
passed by the Local Government under that 
section, that is a Magistrate cannot pay from 
Government the expenses of witnesses 
attending if he is not authorized to do so by 
the rules of the Local Government. The 
provisions regarding deposit of expenses of 
witnesses applies not only in summons cases 
but also in warrant cases. There is no 
provision in the Province of Agra that the 
ordinary procedure in a warrant case is for 
the Government to bear the costs of the 
accused's necessary witnesses, and the matter 
is left entirely to the discretion of the 
Magistrate. Mahtab Swgh v. Emperor. 

40 Cr. L. J. 257 : 

179 I. C. 773 ; 1938 A. L. J. 1082 : 

11 R. A. 385 : I. L. R. 1939 All. 57. 

1938 A. W. R. 780 ; A. I. R. 1939 All. 101 : 

S. 257 — Interference by District Magis- 
trate. 

.Accused charged with trespassing into 
outhouse of District .Magistrate — Order to 
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summon witnesses including District Magistrate 
— District Magistrate sending note to trial i 
Court to suspend summons to himself and 
others — Trial Court ordering notice not to be 
issued — Interference by D istrict Magistrate, is 
not proper — This justifies transfer. Samuel 
V. Emperor. 35 Cr. L. T. 411 : 

147 I. C. 289 : 6 R. N. 126 ; 
A. I. R. 1934 Nag. 39. 

— — S. 257 — Non-compliance by trial Court — 

Power of Appellate Court to order re-trial. 

^Vhere the trial Court has failed to comply 
with the provisions of S. 257, Cr. P. C., the 
Appellate Court is not bound to order a 
re-trial. It may direct the trial Court to 
summon the witness and record his statement 
and submit the same to the Appellate Court. 
Parbhu v. Emperor, 30 Cr. L. J. 1155 : 

120 I. C. 123 : 1. R. 1930 All. 11 : 
1930 A. L. J. 226 : A. I. R. 1929 All. 914. 

S. 257 — Power of Magistrate. 

Magistrate has descretion to grant or refuse 
application under S. 257. Zamin v. Emperor. 

34 Cr. L. J. 468 ; 
142 I. C. 752 ; I. R. 1933 Rang. 52 : 

A. I. R. 1933 Rang. 29. 

S. 257 — Power of Magistrate to refuse to 

summon witnesses. 

A Magistrate has no right arbitarily to limit 
the number of witnesses called by an accused 
in his defence. He can only do so on the 
ground that the application for summoning is 
made for the purpose of vexation or delay or 
for defeating the ends of justice. YusifAliv. 
Emperor. 27 Cr. L. J. 543 : 

93 I. C. 1039 : A. I. R. 1926 Lah. 454. 

S. 257 — Right of accused. 

.Magistrate acts unreasonably when he refuses 
an adjournment for cross-examination of 
prosecution witness when defence counsel is 
a bsent. Chamru v. Emperor. 

33 Cr. L. J. 731 (1) : 
138 I. C. 700 : I. R. 1932 Nag. 87 : 

A. I.R. 1932 Nag. 71. 

S. 257 — Scope. 

S. 257 neither controls nor imposes any 
limitations on the power of a Court to exercise 
its discretion in using the machinery provided 
b}' S. 94. Muhammad Rahim v. Emperor. 

36 Cr. L. J. 581 ; 
154 I. C. 762 : 29 S. L. R. 92 : 

7 R. S. 167 : A. I. R. 1935 Sind 13. 

: S. 257 — Scope of — Discretion of Magis- 

trate to refuse to summon ^witnesses, extent of. 

The language of S. 257, Cr. P. C., is imperative, 
and a Magistrate has no discretion to refuse 
to issue process to compel the attndance of any 
witness merely because he thinks that no useful 
purpose rvill be served by summoning him as, 
a witness to attend the Court. The person 
who applies for their attendance is the best 
.Tudge of the matter and it is not for the 
Magistrate to say which witnesses shall and 
which shall not be of any use to him. The 
only grounds upon which an application for 
tfie summoning of witnesses can be refused are 
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those enumerated in Cl. (1) of S. 257 and a 
Magistrate is not entitled to refuse the appli- 
cation on any other ground. Ganpat Rai v. 
Emperor. 24 Cr. L. J. 686 : 

73 I. C. 702 ; A. I. R. 1923 Lah. 420. 
S. 257 — Proviso — Scope of. 

Prosecution witnesses, if present can be 
aliow’ed to be cross-examined at defence stage. 
Ramchandra Wadhi v. Emperor. 

33 Cr. L. I. 940 (1) : 
140 I. C. 117 (2) : 28 N. L. R. 254 ; 

I. R. 1932 Nag. 133 : 
A. I. R. 1932 Nag. 137 (1). 

S. 257 — ‘Vaxalious’, meaning of. 

Whether an application deserves the epithet 
“vaxatious” or not, is a matter for the Judge to 
decide, and if he decides that the evidence of a 
witness to be summoned is not going to be 
of any use in the matter of helping him to 
decide the case, he, in effect, if not in words, is 
deciding that the application is vexatious. If 
the Magistrate is not satisfied that the evidence 
of a witness is material, he will be justified in 
law in dismissing the application as put in for 
the purpose of vexation or delay. In re : 
Narayan Menon. 25 Cr. L. J. 401 : 

77 I. C. 481 : A. I. R. 1925 Mad. 106. 

S. 257 — Scope of. 

The provisions of S. 257, are mandatory, 
Bhuneshwari Pershad v. Emperor, 

32 Cr. L. J. 1176 (2) : 
134 I. C. 467 ; 8 O. W. N. 791 . 
I. R. 1931 Oudh 380 : 
A. I. R. 1931 Oudh 386. 

S. 357 — Witnesses, attendance of — 

Accused, right of — Duty of Court. 

There is no reason why, within all reasonable 
limits, an accused person should not be entitled 
to obtain the assistance of the Court in bringing 
before it all such persons as he may think are 
necessary in order to protect himself against 
the accusation and charge which has been 
brought against him in connection with any 
criminal offence. Mere technicalities as to 
whether he applies to the Court for enforcing 
the attendance of his witnesses at one moment 
or a little later should not deprive him of his 
right. It does not matter in the least to 
the Tribunal or to the administration of justice, 
whether there is or is not a trifling delay in the 
operation and conduct of proceedings. The 
only important thing from a fundamental point 
of view is that the Tribunal should ascertain 
what is the truth of the accusation which 
has been brought against the accused. Beni v. 
Emperor. 24 Cr. L. J. 835 : 

74 I. C. 947 ; 1 P. L. R. 117 Cr. : 
SP. L. T. 46 : A. I. R. 1923 Pat. 536. 

S. 257 — Witnesses, compelling attendance 

of- 

Magistrate issuing process for witness — It is 
his duty to compel his attendance subject to 
S. 257 (2). Dwarka Singh v. Emperor. 

32 Cr. L. J. 613 : 
130 I. C. 799 : 1. R. 1931 Pat. 207 : 

12 P. L. T. 372 ; 
A. I. R. 1931 Pat. 207. 
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S. 257 — Witnesses — Expert 

Fee to be fixed by Cmrl. 

In warrant eases Magistrate should fix fees of 
expert witness. If he declines to give evidenec 
on reasonable fee fixed by M gistrate, he can be 
compelled to do so. Fain Narain v. Emperor. 

33 Cr. L. J. 761 : 
139 I. C, 508 : 33 P. L. R. 811 : 

I. R. 1932 Lah. 581 : 
A. I. R. 1932 Lah. 481. 

Ss. 257, 537 — Witnesses — Refusal to 

summon loitness, effect of . 

The refusal of a Magistrate to issue process to 
witnesses named by the accused, when such 
refusal, in regard to any particular witness, is 
not based on any of the groiinds mentioned in 
S. 257, Cr. P. C. is an illegality which cannot 
be cured b\’ S. 537 of the Code. A conviction 
under such circumstances is illegal and will be 
set aside. Narai/an Mudaly v. Emperor. 

7 Cr. L. J. 425 : 
31 Mad. 131. 

S. 257 — Wit7iess, refusal to summon — 

Reasons. 

If a Magistrate considers it proper to refuse 
issuing process to witness, he should do it by 
recording his reasons. Dioarka Singh v. Em- 
peror, 32 Cr. L. J. 613 : 

130 I. C. 799 : 12 P. L. T. 372 : 

I. R. 1931 Pat. 207 : 
A. I. R. 1931 Pat. 207. 

S. 257 — IPi/ncss — Right of accused to 

summon prosecution xoitnesscs for cross-examina- 
tion — Process, issue of, at accused’s instance to 
persons already examined as prosecution witnesses 
— Magistrate, poiccr of, to refuse to allow cross- 
e.xaminalion. 

S. 257, Cr. P. C., allows an accused to summon 
witnesses for the purpose of cross-examination 
and the accused is not bound to state in his 
application for process whether he wants the 
witnesses for examination or for cross-examina- 
tion. It is for the Magistrate to enquire into 
the accused’s purpose, if the thinks the applica- 
tion is vexatious. Where a Magistrate has 
issued such process at the instance of the 
accused, he is not afterwards entitled to refuse 
to allow cross-examination by the accused. 
Jn re ; Kalec Lakslnnai/i/a. 23 Cr. L. J. 32 .• 
99 L C. 64 ; 24 L. W. 751 ; 
A. I. R. 1927 Mad. 129. 

S. 257 — Witnesses, summoning of — 

Discretion of Magistrate. 

S. 237, Cr. P. C., confers a large discretion 
on the Magistrate and by the mere fact that 
a Magistrate has once subpoened witnesses 
under the section, he is not bound to compel 
their attendance if he is satisfied that it is 
unnccessarv for the purposes of justice. In rc : 
Sttdtiyan ChtUy. 31 Cr. L. J. 720 : 

124 I. C. 606 : A. I. R. 1930 Mad. 632. 

S. 257 — iritncsscs, summoning of — Duty 

of Magistrate —Expense, no ground for refusing 
to summon. 

It is not the province of the Magistrate to 
decide before the statements of witnesses 
have been taken whether the witnesses 
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I would • or would not be unnecessary. All that 
he has to decide is whether they are expected 
to give evidence on matters which would be 
relevant to the trial, and if they are relevant 
to the trial, he is bound to summon and 
examine the witnesses unless he considers 
that they have been named for the purpose 
of vexation or delay or for defeating the 
ends of justice. The question of expense by 
itself is no ground for not summoning a 
witness named by the accused. Brahm Datt 
V. Emperor. I. R. 1932 Lah. 663 (2). 

-S: 257. 

Witness summoned with a view to cause 
vexation and delay — Magistrate should not 
allow the application. Joty Parshad v. Amba 
Parshad. 36 Cr. L. J. 559 ; 

154 I. C. 467 (a) : 7 R. L. 577 (1) ; 
A. I. R. 1934 Lah. 136 (1). 

S. 258 (1) — Absetice of complainant — 

Procedure— “Not guilty,” meaning of. 

If the complainant and his witnesses absent 
themselves on the day of hearing after the 
framing of the charge, the Magistrate can 
cither adjourn the case or find the accused 
‘ not guilty ’ and acquit him under S. 258 (1), 
Cr. P. C. He cannot pass an order of 
discharge under S. 259. The finding “ not 
guilty ” is a technical expression and not 
necessarily equivalent to a finding. that the 
accused did not commit the acts charged. 
Emperor v. Nazir Husain. 32 Cr. L. J. 366 : 

129 I. C. 262 : 1931 A. L. J. 3 : 
I. R. 1931 All. 134 : A. I. R. 1930 All. 795. 

S. 258 — Absence of complainant and 

witness — Acquittal, not proper. 

In a warrant case the Magistrate cannot 
acquit the accused, if on the date fixed for 
I cross-examination of the complainant and his 
witnesses, they are absent. Har Kishan Das 
V. Emperor. 38 Cr. L. J. 361 ; 

167 I. C. 236 (2) : 9 R. A. 517 : 
1936 A. W. R. 1273 : A. I. R. 1937 All. 127. 

S. 258 — Absence of complainant — 

Charge — Acquittal, not proper. 

An order of acquittal is justified under 
S. 238, only after the Court has recorded a 
finding that the accused is not guilty. There- 
fore where a charge had been framed against 
I the accused who pleaded not guilty and 
entered upon their defence and the complai- 
nant did not appear on an adjourned hearing : 
Held, that the accused could not be acquitted 
owing to the absence of the conjplainant. 
Ram Bakhsh v. Jairam Das. 

26 Cr. L. J. 264 : 
84 I. C. 328 : 27 O. C. 316 : 1 O. W. N. 613 : 
[ A. I. R. 1925 Oudh 306. 

[ S. 258 — Acquittal xoithout delivering 

judgment— Irregularity. 

Magistrate acquitting accused without deli- 
vering any judgment is , irrcgular-^Defect is 
cured by S. 587 if miscarriage of justice is not 
caused.' Dhondha Kandoo v. Sitaram. 

34 Cr. L. J. 1036 : 
145 I. C. 664 : 1933 A. L. J. 1244 ; 
55 All. 886 : 6 R. A. 139 : 
A. I. R. 1933 All. 660. 
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Ss. 258, 259 — Applicability — Accused 

not found not guilty — Proper procedure. 

After a charge is framed, the provisions of 
S. 259, Cr. P. C., -will not apply, and to apply 
the provisions of S. 258 of the Code, the 
Magistrate must find the accused not guiltj'. 
Where the accused has not been found, not 
guilty, the proper procedure is for the Magis- 
trate to get ' the accused arrested under a 
warrant and then decide whether he is guilty 
or not. Emperor v. Godhan. 

26 Cr; L. J. 400 : 
1 W. N. 586 : 84 I. C. 944 : 
A. I. R. 1925 Oudh 314. 

S. 258 — Order of acquittal. 

Whole procedure showing order to be one of 
acquital — Inadvertently mentioning S. 253 

instead of S. 258 — Order is one of acquittal. 
Raza Htisain v. Emperor. 36 Cr. L. J. 912 : 

156 I. C. 186 : 1935 A. L. J. 1022 : 
7 R. A. 1057 : A. I. R. 1935 All. 834. 

Ss. 258, 436 — Order of acquittal — 

Jurisdiction of Sessions Judge to order commit- 
tal or further enquiry for offence under S. 467, 
I. P. C., where accused was acquiled of offence 
under S. 465 — Discharge, meaning of. 

Where a person accused of forging a docu- 
ment is charged with an offence under 
S. 465, Cr. P. C., and is acquitted by a First 
Class Magistrate under S. 258, Cr. P*. C., the 
Sessions Judge has no power to direct his 
committal -'or to order a further inquiry 
under S. 436, Cr. P. C., on the ground that 
the offence alleged falls under S. 407, I. P. C-, 
as it relates to a document which is a 
valuable security. The acquittal of such a 
person on a charge under S. 403, I. P. C., 
cannot be construed as an order of discharge 
in respect of the alleged offence under 
S. 407. An order of discharge under the 
provisions of the Cr. P. C., should precede 
the framing of a charge, though tliere 
might be cases in which an accused can 
be discharged otherwise than under the 
specific provisions relating to discliarge in 
this Code. Abdul Hakim Khan v. Bazruk Ali 
Khan. 18 Cr. L. J. 834 ; 

41 I. C. 658 : 26 C. L. J. 210 : 
22 C. W. N. 107 ; A. I. R. 1918 Cal. 943. 

Ss. 258, 439 — Revision — Acquittal, 

when can be set aside — Transfer of case, 

■ A Magistrate fails to deal with a case be- 
fore him with judical care and impartiality 
if he lays great stress pn all considerations 
that might affect the credibility of the several 
prosecution witnesses and omits to take into 
consideration what might be advanced in 
their fovour, c. g., fails to appreciate or 
even to correctly cite in his judgment the 
evidence of an important witness. Such 
circumstances fully justify a High Court to 
set aside an order of acquittal passed by 
the Magistrate and transfer the case to 
another district. Bazti v. Raika Singh. 

15 Cr. L. J. 722 ; 
26 I. C. 170 : 18 C. W. N. 1244 ; 

A. I. R. 1915 Cal. 235. 

— ■ — S. 258 — Scope of. . ^ 
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Warrant case — Framing of charge — Absence of 
accused and complainant on adjourned date — 
Order under S. 258 cannot be passed. Nuibehari 
Sarkar v. Saroda Preshad Chaudhry. 

34 Cr. L. J. 498 (1) 
143 I. C. 83 : 37 C. W. N. 712 
I. R. 1933 Cal. 332 . 
A. I. R. 1933 Cal.' 358 (1). 


S. 258 (1) — Scope of. 

S. 258 (1), Cr. P. C., must be read in the 
light of S. 350, Cr. P. C. Tuka Ram v. 
Emperor. 37 Cr. L. J. 983 : 

164 I. C. 744 : I. L. R. 1936 Nag. 92 : 
9 R. N. 28 : A. I. R. 1936 Nag. 153. 


S. 259. 

Sec also (i), Cr. P. C., 1898, Ss. 203, 247, 
251,439. 

S. 259 — Absence of complainant — 

Discharge. 

A Magistrate in exercising his discretion in 
discharging an accused under S. 259, Cr. P. C., 
in complainant’s absence is bound to regard 
the evidence and to consider whether there 
is a primn facie case against the accused 
or not. The absence of the complainant 
raises a presumption that he does not wish 
to proceed with the prosecution. Where a 
Magistrate discharged an accused under 
S, 2.59, the complainant being prevented from 
appearing by floods, the order of discharge 
was set aside and further inquiry directed, 
Harun v. Abdul Saiar. 12 Cr. L. J. 184 ; 

9 I. C. 1007 : 

S. 259 — Absence of complainant — 

— Discharge. 

The discharge of an accused person in the 
absence of the complainant can only be 
made under S. 259, Cr. P. C., and that only 
in the ease of compoundable offence. It 
cannot be made under S. 253. Alexander 
v. Connors. 17 Cr. L. J. 193 : 

34 I. C. 305 : 20 C.W. N. 698 : 
A. I. R. 1917 Cal. 525. 


S. 259 — Absence of complainant — Dis- 
charge of accused — Further inquiry^ — Notice to 
accused. 

Accused was discharged under S. 259, Cr. P, C. 
owing to the absence of complainant. The 
District Magistrate set aside the order of dis- 
charge under S. 437 of the Code without giving 
notice to the accused : Held, that the accused 
should have been given an opportunity to show 
why the order should not be set aside. 
Mahcndra Nath v. Milkhi Ram. 

25 Cr. L. J. 523 : 
77 I. C. 987 : A. I. R. 1923 Lah. 689. 

S. 259 — Absence of Complainant — Dis- 
missal and acquittal, legality of. 

It is no part of a complainant’s duty to call 
any witness for cross-examination or any other 
purpose of the defence once a charge is framed, 
and S. 259, Cr. P. C. gives no power to the Court 
to dismiss a warrant "case in default after a 
charge has been framed. An acquittal can- 
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not be based on a dismissal in default. TtaU 
Singh ChamaT v. Palia Chamar. 

20 Cr. L. J. 763 (a) : 
53 L C. 491: A. I. R. 1918 Nag. 76. 

S. 259 — Duly of Court — Absence of 

Complainant. 

No Section of the Cr. P. C. allows a Court to 
pass an order of acquittal after a charge has 
been framed, except upon a finding on the 
merits of not guilty. Where a charge has been 
framed, it is the dutj' of the Trial Court to pro- 
ceed with the trial in the absence of the com- 
plainant and to convict or acquit on the merits. 
Narain Das v. Mcma Singh. 22 Cr. L. J. 312 : 

60 I. C. 1000 : 3 U. P. L. R. (L.) 39. 

S. 259 — Absence of Complainant — Pro- 
cedure — Adjournment — Costs, liability of complai- 
nant to pay. 

A. Magistrate is bound to proceed with the 
trial of a non-compoundable warrant case after 
the framing of the charge and to conclude it 
regardless of the fact whether the complainant 
does or does not attend. After the framing of 
a charge in sucli a case, the position of the 
complainant is reduced to that of a witness, and 
ho cannot be ordered to pay the costs of an 
adjournment occasioned by his failure to attend 
on any particular date of hearing. Nabi 
Bakhsh v. Emperor. 25 Cr. L. J. 87 : 

76 I. C. 23 : 1924 A. I. R. Lah. 627. 

S. 259 — Absence of Complainant and 

toitnesses —Acquittal, legality of — Refusal of ad- 
journment application and acquittal, legality of — 
Date fixed for cross-examination of prosecution 
xoilncsscs after charge— Complainant's failure to 
attend icith witnesses. 

Where a charge was framed and date fixed for 
attendance of complainant with witnesses for 
cross-examination and on failure of the latter 
to appear, the Special Magistrate acquitted the 
accused refusing to adjourn the case in spite of 
an application for adjournment for a short 
time ; Held, that the Court acted quite ir- 
regularly in refusing to grant such an appli- 
cation and this was especially the case where 
the Court was the Court of a Special Magistrate 
wliere there are no fixed hours. Har Kishan 
Dass V. Emperor. 38 Cr. L. J. 361 : 

167 I. C. 236 (2) : 9 R. A. 517 : 

' A. I. R. 1937 All. 127. 

S. 259 — Death of Complainant — .dbatc- 

ment. 

There is no general principal that private com- 
plaints abate on the death of the complainant. 
In re ; Narayana Naich. 33 Cr. L. J. 14 : 

134 I. C. 990 (a) : 34 L. W. 42 ; 
1931 M. W. N. 767 : 61 M. L. J. 125 : 
54 Mad. 768 : I. R. 1931 Mad. 878 (1) .• 
A. I. R. 1931 Mad. 772 (i;. 

Ss. 259, 439 — Death of Complainant — 

Magi.siralc refusing to discharge accused — Inter- 
ference in revision. 

It is discretionary with a Magistrate to dis- 
charge an accused in a non-cognizable case 
instituted on a complaint when the complai- 
nant is absent on a day fixed for hearing. | 
Therefore, where in a non-cognizable but a non- 1 
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compoundable case, the complainant died after 
he had been examined and cross-examined and 
the Magistrate refused to discharge the accused 
the High Court refused to interfere rvith the 
order of the Magistrate. V Mo Gating v. V Po 

30 Cr. L.J. 34S: 
114 I. C. 681 : , 6 Rang. 664 ; 
I. R. 1929 Rang. 73 : A. I. R. 1929 Rang. 14. 

S. 259 — ^De novo tr'al. 

Framing of charge— Change in constitution 
of Bench— He novo trial of accused— Dis- 
charge of accused under S, 259 due to 
absence of complainant — ^Fresh trial on fresh 
complaint is not barred. Abdul Hakim v 
Haji Abdul Aziz. 35 Cr. L.J. 170 

146 I. C. 443 ; 6 R. Pesh. 18 
A. I. R. 1933 Pesh. 78. 

— ; S. 259 — De novo trial, necessity of— 

Diseharge of accused on account of non-appear- 
ance of complainant — Non-appearance, excuse 
of. 

If a Magistrate discharges an accused per- 
son because of the non-appearance of the 
complainant, under S. 259, ' Cr. P. C. and 
subsequently excuses that non-appearance, he 
must proceed de novo. But where no evi- 
dence was recorded in the first trial and 
the only irregularity lay in the Magistrate 
failing to take a fresh sworn statement, the 
proceedings cannot be regarded as illegal. 
Venkatarama Iyer v. Soundaraja lyyengar. 

30 Cr. L.J. 403 
115 I. C. 64 : 1929 M. W. N. 184 
I. R.'1929 Mad. 384 
A. I. R. 1929 Mad. 260 

S. 259 — Discharge — Fresh complaint. 

A Magistrate who has discharged an accused 
person under S. 259, Cr. P. C. can rc- 
entertain a fresh complaint on the same 
facts. In re : Rudra Gotid. 8 Cr. L. J. 208 : 

4 M. L. T. 140 : 18 M. L. J. 561. 

S, 259 — Discharge — Fresh complaint. 

Where a complainant is absent when a 
case is taken up and the .Magistrate dis- 
charges the accused under S. 259, Cr. P. C. 
it is competent to the Magistrate to en- 
tertain a fresh complaint or restore the old 
complaint on satisfactory cause being shown 
by the complainant for his absence- In re : 
Akula Venkana. 28 Cr. L. J. 304 : 

100 I. C. 384 : A. I. R. 1927 Mad. 503. 

-S. 259 — Discharge — Fresh complaint. 


effect of. 


Accused discharged for non-appearance of 
complainant — Fresh complaint under same 
facts, is not harred. Ramprasad v. Ganpatrao. 

36 Cr. L. J. 57 ; 
152 1. C. 223 : 31 N. L. R. 93 : 
7 R. N. 86 : A. I. R. 1934 Nag. 275. 

-Ss. 259, 203, 20i— Discharge — Fresh 


complaint. 

It is not open to a Magistrate to entertain 
a complaint when a .similar complaint has 
been dismissed by another Magistrate of co- 
ordinate jurisdiction and the dismissal has 
not been set aside by higher authority. If 
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the complainant is aggrieved by the dis- 
missal of his complaint and the discharge 
of the aceused under S. 259, it is open to him 
to rnove the Sessions Court to order further 
inquiry under S. 43G,- because that section is 
now amended and relates not only to a 
dismissal of complaint under S. 203, or 
under Sub-s. (3) of S. 204, but to any case 
where persons accused of an offence have 
been discharged. CheUomat v. Kcxonlmal 
Jeramdas. 40 Cr. L. J. 287 : i 

179 I. C. 898 ; 11 R. S. 164 : 
1939 Kar. 228 : A. I. R. 1939 Sind 38. 

S. 259 — Discharge, tchen competent. 

S. 259 only empowers the discharge of an 
accused person prior to the framing of a 
charge, Abdul Hakim v. Haji Abdul Aziz, 

35 Cr. L. J. 170 : 
146 I. C. 443 : 6 R. Pesh. 18 : 
A. I. R. 1933 Pesh. 78. 
S. 259 — Discretion, 

S. 259, Cr. P. C. does -not make it com- 
pulsory upon the Magistrate to dismiss a 
complaint or application. He may, in his dis- 
cretion do so. Dankc Lai v. Maiku. 

35 Cr. L. J. 121 : 
146 I. C. 638 : 10 O. W. N. 1037 : 

6 R. O. 150 (2) : A. I. R. 1933 Oudh 430. 

S. 259— Dismissal — Fresh complaint. 

Dismissal of complaint under S. 259, Cr. P. C. 
is not a sulhcient ground to refuse to enter- 
tain a second complaint and dismiss it under 
S. 203, Cr. P. C. Bulchand Tahilram v. ■ 
Ghandhoomal liamrakhiamal. 16 Cr. L. J. 174 ; 

27 I. C. 558 : 8 S. L. R. 196 : 
A. I. R. 1914 Sind 44. 

S. 259 — Dismissal for non-appearance of 

prosecutor— Case sent up by Police — Offence j 
non-compoundablc, j 

A case which has been sent up for trial 
by the Police and which involves offences 
which arc not compoundablc cannot be 
dismissed by a Jlagistratc under S. 259, 
Cr. P. C., for non-appearance of the Ollicer 
in-charge of the prosecution. Emperor v. 
Munnn Singh, 28 Cr. L. J. 816 : 

104 I. C. 256 ; 1 Luck. Cas. 337 : 
A-. I. R. 1927 Oudh 352. 

S. 259— Dismissal of complaint — Fresh 

complaint, whether entcrtainablc, 

A complaint dismissed under S. 250, can 
be revived on a fresh complaint as the 
dismissal does not amount to an acquittal. 
The fresh complaint need not be filed be- 
fore the same Magistrate who dismissed the 
previous complaint but may be entertained 
by any other Magistrate having jurisdiction 
to entertain it. Asligar AU v, Akbar AH, 

26 Cr. L. J. 1040 : 
87 I. C. 928 : A. I. R. 1925 Nag. 432. 

S. 259— Judgment— Order of dismissal 

in default. 

Order dismissing a complaint for default 
made under Ss. 203, or 259 is not a judgment. 
Harbai V, Jiaya Prcmji (F. B.) 

40 Cr. L. J. 745 : 
183 I. C. 283 : 12 R. S. 44 : 
1940 Kar. 74 : A. I. R. 1939 Sind 193. 
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: S. 260. 

Sec also {i) Cr. P. C., 1898, Ss. 191, 530. 
(M) Penal Code, 1860, ,S. 147. 

(m) Railways Act, 1890, S. 126 



S. 260 — Cattle lifting — Summary trial. 

Cattle lifting is a serious offence and should 
not be tried summarily. Emperor v. 
Allahrakhia, 13 Cr. L. J. 780 ; 

17 1. C. 412 : 6 S. L. R. 101. 

S. 260 — Excise offences — Summary 

trial. 

An offence under S. 60, Excise Act, being 
punishable with imprisonment for one year, 
cannot be tried summarily, and if it is so 
tried, the proceedings are void. Bhikha v. 
Emperor. 26 Cr. L. J. 800 : 

86 1. C. 423 : 28 O. C. 123 : 
A. I. R. 1925 Oudh 627. 

— S. 260 — House-breaking and assatill — 

Summary {rial — Charge with regard to assault 
ignored — Acquittal on charge of house-breaking 
— Irregularity — Re-trial. 

Complainant made a report to the Police in 
which he stated that during his absence 
from his house the previous night, the accused 
had entered his house and on being 
questioned by his wife as to why he had 
come, he had caught the complainant’s wife 
by the neck, but on the woman’s crying 
out and the complainant and other persons 
coming into house the accused ran away. 
The case was entered in the Station Diary 
as one under S. 456, Penal Code but on 
investigation the Police sent up charges 
under Ss. ■ 457 and 354, Penal Code. The 
Magistrate ignored the charge under S. 354 
and tried the case summarily in respect on 
the charge under S. 457 and acquitted • the 
accused. On appeal by the Crown ; Held, 
that no case having been originally 
entered under S. 354, Penal Code, and the 
eomplainant having made no express allega- 
tion that the modesty of his wife had 
been outraged, the Magistrate was entitled 
to ignore the charge sent up by the 
Police under S. 354 and to proceed to try 
tlic charge under S. 457 summarily. 
Graham, J., contra — That the IMagistrate 
having disbelieved the prosecution story 
with regard to the charge under S. 457, the 
charge under S. 354 necessarily fell to the 
ground and no re- trial was necessary. 
Government of Assam v. Kanlila Chutia. 

23 Cr. L. J. 697 : 
103 I. C. 553 : 31 C. W. N. 583 : 

A; I. R. 1927 Cal. 505. 

S. 260 — Previous conviction — Summary 

trial. 

When an accused is also charged with having 
been previously convicted of an offence, he 
cannot be tried summarily as the subsequent 
offence becomes a different offence from the 
act when standing alone. Krishnaswami Pillay 
V. Government of Mysore. 9 Cr. L. J. 562 : 

13 M. C. C. R. 132. 
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S. 260 — Public nuisance — Summary 

trial. 

An important case of a public nuisance under 
S. 290, Penal Code, ought not to be tried 
summarily specially where ttie accused desires 
it to be tried in a regular manner. Emperor v. 
Rustomji Mancharji. 23 Cr. L. J. 21 : 

64 I. C. 501 : 23 Bom. L. R. 984. 

S. 260 — Public servants — Summary 

trial. 

There is no law forbidding the summary 
trial of public servants for petty offences. 
Sukhpat Lai v. Emperor. 

26 Cr. L. J. 1452 : 
89 I. C. 972 : A. I. R. 1926 Oudh 63. 

S. 260 — Serious offences — Summary 

trial. 

Summary procedure in cases of serious 
offences, 'even though legal, is inappropriate. 
Dipchand v. Emperor. 19 Cr. L. J. 1003 : 

48 I. C. 343 ; 14 N. L. R. 190 : 
A. I. R. 1918 Nag. 150. 

S. 260 — Serious offence — Summary 

trial — Stmmary procedure, when to be adopted. 

The procedure of summary trial should not 
be resorted to even though it could legally 
be adopted, where the case is a grave one and 
requires a fuil hearing and record. Emperor 
v. Bashir. 30 Cr. L. J. 505 : 

115 I. C. 614 : r. R. 1929 All. 390 : 

A. I. R. 1929 All. 267. 

S. 260— Summary trial—Adoplion of, in 

middle of regular trial — Prejudice to accused. 

A Magistrate cannot, after examining the 
prosecution witnesses-in-chief in tlie regular 
manner, change Jjis procedure to tliat allowed 
for summary trials, if such procedure pre- 
judices the accused. > Goslo Behary Basil v. 
Baistom Das Denre. 24 Cr. L. J. 157 : 

71 1. C. 509 : 26 C. W. N. 831 : 
37 C. L. J. 105 : A. I . R. 1923 Cal. 105. 

S.260— Summary trial. 

There are certain offences which a Magistrate 
mav trv summarily under the provisions of 
S. 2G0.‘ If he docs so try them, he is not 
required to make any memorandum of the 
evidence at all. Mohammad Rafiq Ahmad v. 
Emperor. 37 Cr. L. J. 73 : 

162 I. C. 758 : 1186 AU. 274 : 
1936 A. W. R. 375 : 8 R. A. 901 : 

. A. I. R. 1936 All. 319. 

S. 260 — Summary trial — Case falling ! 

xcithin S. 261 ( 6 ) — Notes of evidence, tohelhcr !• 
should form part of record. j 
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A Magistrate’s action in destroying his notes 
of a summary trial is' not an illegality vitiat- 
ing the trial. Ismail v. Emperor. 

28 Cr. L. T. 442 • 

100I.C.474 : 26A.L.J.34^’ 
49 All. 562 : A. I. R. 1927 All. 480. 


S. 260— Summary trial— Judsmenl 

contents of. ' 

Summary trial— Acquittal— No mention of 
prosecution evidence in Judgment — Judgment 
and acquittal must be set aside. Emperor v 
Akbar Ali. 85 Cr. L. J. 677 (ll - 

141 1. C. 430 : 11 O. W. N. 487 '■ 
6 R. O. 393 (1) ; A. I. R. 1934 Oudh 177 (2)'. 

S. 260 —Summary trial — Large number 

of accused and witnesses — Procedure. 


Where a large number of witnesses and ac- 
cused are involved in a case, the case should 
not be tried summarily. Ghasiia Mai v. Em- 
peror. 22 Cr. L. T. 145 : 

59 I. C. 849 : A. I. R. 1921 Lafi. 236. 

/ 

■ S. 260— Summary trial — Magistrate, 

whether bound to record notes of evidence or state- 
ment of accused persons. 


There is nothing in the Cr. P. C., which 
requires a Magistrate in a summary case to 
place upon the record the notes of the evi- 
dence or a full" statement of the examination 
of the accused persons. Bhawani Bhik v. , 
Emperor. 28 Cr. L. J. 76 : 

99 I. C. 108 : 3 0. W. N. 946. 

A. I. R. 1927 Oudh 42. 


S. 260— Summitry trial— Non-appeal- 

able sentence — Judgment, contents of. 

In a summary trial, where a non-appealable 
sentence is passed, tlm Magistrate need only 
record a finding and his reasons thereof. 
Bhola Nath v. Emperor. 21 Cr. L. J. 442 : 

56 I. C. 234 : A. I. R. 1920 All. 79. 


S. 260 — Summary trial — Offences of— 

Receiving stolen property — Satement as to value 
of property — Magistrate, duty of. 

Before a Magistrate can assume, jurisdiction 
to trypan offence under S. 411, Penal Code, 
in a summary form, he has to satisfy him- 
self that the property in respect of which ho 
is trying the accused is less than Rs. 50 in 
value and must record the fact in the form 
prescribed in S. 203, Cr. P. C. Whero there 
is no such reference in the record of the 
case, the conviction cannot stand. Brij Nandan 
v. Emperor. 25 Cr. L. J- 545 : 

81 I. C. 33 : 6 P. L. T. 114 : 

A. I. R. 1922 Pat. 227. 

S. 260— Summary trial — Record of evi- 
dence in case of conviction. 


, , i Where a Magistrate, invested with powers 
Even if rough notes of evidence arc taken , 3 ooo is trying a case summarily, it 

by a Magistrate in a case under S. 2G1 (b) of | desirable that he should set out in the 

the Code, they need not form part of the ■, reserved for that purpose so much of 

record under S. 204 (2) of the Code. C/n mnii- ; reasons that have infiucnccd him as to 
hffipcroT. 28 Cr- 537 . , satisfy the ucctiscd tJiat the 3Ingistrate Jias 
102 I. C. 345 ; 29 Bom. L. R. 710 . : ^-onsidered each of the ingredients necessary 
A. I- R# 1927 Boni. 4wO- ; law for the conviction to which the IMogis- 

S. 260— SrnTnnan; trial— Dost ruci W7} of \ tralc has proceeded, and that while this should 

uoles of evidcnccj u:hethcr vitiates triaU ‘ be recorded with nrc\jt>, the brevity should 
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not be such as to tend to obscurity. These 
safeguards are essential so that in case of 
! revision the High' Court may have sulficient 
i materials on the record before it for arriving 
at the conclusion as to u'hether the order of 
the Magistrate is right or wrong. Baijoo v. 
Emperor. 40 Cr. L. J. 141 : 

178 I. C. 722 ; 1938 O. W. N. 1130 : 
1938 O. L. R. 512 : 11 ft. O- 125 : 
14 Luck. 325 : A. I. ft. 1930 Oudh 37, 

S. 260 — Summary trial — Several accused. 

The mere fact of there being a large number of 
accused does not appear to be a conclusive 
reason against trying a case in the summary 
method. Naiibal v. Emperor. 

28 Cr. L. J. 140 : 
99 1. C. 348 : A. I. ft. 1927 All. 136. 

S. 260 (d ) — Theft by landlord of paddy 

in tenant’s possession before division — Summary 
trial. 

Where a landlord was charged with theft for 
having cut and carried away some paddj' in 
his tenant’s possession valued at Rs. 88 and the 
Magistrate tried the accused summarily because 
the value of the tenant’s share was less than 
Rs. 50 ; Held, that, as the tenant was en- 
titled to exclusive possession of the whole 
produce till division under S. 71, Bengal 
Tenancy Act, the case should not have been 
tried summarily. Habboo v. Kuriniun. 

17 Cr. L. J. 473 : 
26 I. C. 153 : A. I. ft. 1916 Pat. 197. 

S. 260 — Theft charge — Summary trial. 

Cl. (i) of S. 200 (1), Cr. P, C. must be 
read with Cl. (d), wiiicli only permits a sum- 
mary trial for theft under S. 380, Penal Code, 
where the value of the property stolen docs 
not exceed Rs. 50. Dipchand v. Emperor. 

19 Cr. L.J. 1003 : 
48 I. C. 343 : 14 N. L. ft. 290 : 
A. I. R. 1918 Nag. 150. 

■ S. 260 — Summary trial — When conu 

potent. 

A case involving the decision of a question 
of title and the production of documentary 
evidence should not be tried summarily. Em- 
peror V. Tirithdas. 13 Cr. L. J. 771 : 

17 I. C. 493 : 6 S. L. ft. 121. 

S. 260 — Summary trial — When compe- 
tent — Question of right and title involved. 

A Magistrate exercises his discretion wrongly 
where he adopts the ' summary procedure for 
the trial' of a case in which, from tim nature j 
of the dispute and the pica taken by the j 
accused, it is- apparent that complicated ques- i 
tions of right and title are involved; and in i 
such a case the High Court will interfere with j 
the exercise of his discretion. Ilhim Bahadur ! 
Singh V. Emperor. 21 Cr. L. J. 374 : | 

55 I. C. 854 : 1 P. L. T. 121 ; I 
2 U. P. L. ft. Pat. 53 : | 
A. I. ft. 1922 Pat. 265. ’ 

S. Summary trial — When compe- 
tent. 

Chalan nnrlcr S. 147-332, I’enal Code — Pro- 
secution establishing the same offence — Sum- 
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mary trial under S. 151, Penal Code, is illegal. 
Mtihammad Abdullah v. Emperor. 

35 Cr. L. J. 1094 : 
150 I. C. 24 : 15 Lah. 610 : 6 ft. L. 835 : 

A. I. ft. 1934 Lah. 243. 

S. 260 — Summary trial — When compe- 
tent. 

Held, that a Magistrate acts ill gaily and 
without jurisdiction if he tries summarily 
under S. 200, Cr. P. C., a case in which the 
complaint and the statement on solemn affir- 
mation of the complainant disclose an offence, 
for which he cannot hold a summary trial, 
by altering the same to one of the offences 
falling under the same section of the Cr. P. C. 
Barkat Khan v. Emperor. 5 Cr. L. J. 21 : 

1 P. W. ft. Cr. 41 ; 8 P. L. ft. 67. 

S. 260 — Summary trial — When compe- 
tent — Question of title. 

The mere fact that a case involves a 
question of title is not a sufficient ground 
for holding that the case is too complicated 
for summary trial. Siddipat Lai v. Emperor. 

26 Cr. L. J. 1452 : 
89 I. C. 972 ; A. I. ft. 1926 Oudh 63. 

S. Summary trial — When compe- 
tent. 

The offence of house-breaking by night 
under S. 4-57, Penal Code, accompanied by a 
theft of property worth more than fifty 
rupees, cannot legally be tried summarily 
under S. 2C0, Cr. P. C. Dip Chand v. Emperor. 

19 Cr. L.J. 1003 : 
48 I. C. 343 : 14 N. L. ft. 190 : 

A. I. 1918 Nag. 150. 

S. 260— Summary trial — When compe- 
tent — Trial of a deaf and dumb man. 

Where the accused is deaf and dumb, it is 
1 inconvenient to try him summarily. In such a 
i case, attempt should be found out whether 
the accused has any friends or relatives 
who are accustomed to communicate -with 
him. The Magistrate should make inquiries 
about his antecedents and ordinary mode of 
life and the manner in which he has com- 
municated within the ordinary affairs of life. 
In Tc .' A Deaf and Dumb Man. 

4 Cr. L. J. 444 ; 
8 Bom. L. ft. 849. 

S, 260— Summary trial — When compe- 
tent. 

When a coriiplaint discloses or alleges the 
commission by the accused or by any of 
them of an offence under S. 144, Penal Code, 
the case cannot be tried summarily. Chandra 
Mohan Das v. Emperor. 25 Cr. L. J. 528 ; 

77 I. C. 992 ; 27 C. W. N. 148. 

S. 260 — Summary trial — When compe- 
tent. 

Where owing to the bulk of evidence or 
the complication of the matters or owing 
to the difficult nature of points at issue, it 
is not possible for the Magistrate to keep 
in his mind without making exhaustive notes 
the evidence of important facts, then, even 
though the offence may be technical and be 
punishable only with a slight sentence, the 
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Magistrate is not acting properly if he 
applies the summary procedure to such a 
trial and should he in so important a case 
apply the summary procedure, then, no doubt, 
the appellate or revisional Court will re-direct 
the re-trial of the case in a more appropriate 
form. Rahimtullah Ibrahim v. Emperor. 

26 Cr. L. J. 1026 : 
87 I. C. 914 : A. I. R. 1925 Sind 284. 

S. 261. 

See also (i) Cr. P. C., Ss. 12, 15, 36, 
37, 261, 562. 

(ii) Summary trial. 

S. 262.(2). 

See Penal Code, 1860, S. 411. 

S. 262 — Charge, neeessity of. 

In a summary trial whether it be appealable 
or otherwise, a formal charge in writing need 
not be framed. Emperor v. SaUgram. 

27 Cr. L. J. 639 : 
94 I. C. 415 : 8 Lah. L. J. 140 : 

7 Lah. 303 : 27 P. L. R. 265 : 
A. I. R. 1926 Lah. 301. 

S. 262 — Procedure — Summary trial of 

•warrant-cases — Procedure. 

In summary trials the procedure prescribed 
for warrant-cases should be followed in 
warrant-cases, and in such a case, the accused 
is entitled to have process issued for compell- 
ing the attendance of the prosecution witnesses 
for cross-examination. Nepal Bagdi v. 
Emperor. 22 Cr. L. J. 271 : 

60 I. C. 671. 

S. 262 (2)— S^copc. 

The limit placed by S. 262 (2), Cr. P. C., 
applies only to a substantive sentence of 
imprisonment. The King v. Po Htwa. 

41 Cr. L. J. 768 ; 
189 I. C. 627 : 1940 Rang. 323 : 
13 R. Rang. 53 : A. I. R. 1940 Rang. 171. 

S. 262 (2) — Sentence permissible. 

S. 262 (2) docs not render illegal a sentence 
of imprisonment in default of payment of fine, 
if otherwise legal, merely by reason of the fact 
that the aggregate of the terms of substantive 
sentence of imprisonment and of the sentence 
of imprisonment in default of payment of fine 
exceeds three months or by reason of the 
lilagistrate having passed a substantive sen- 
tence of imprisonment for the maximum term 
allowed by tliat section. The King v. Po Htroa. 

41 Cr. L. J. 768 : 
189 I. C. 627 : 
1940 Rang. 323 ; 13 R. Rang. 53 : 

A. I. R. 1940 Rang. 171. 

S. 262 (2) — Seritencc — Summary trial. 

A sentence of imprisonment e.xceeding three I 
months passed in the case of a conviction at a j 
summary trial is illegal having regard to j 
the provisions contained in S. 202 (2). Nga J 
San Ba v. Emperor. 25 Cr. L. J. 240 : ] 

76 I. C. 704 : 2 Bur. L. J. 150. > 

S. 262 — Sentence. ^ ■ 

Suminnrj’ Trial — Conviction of accused for ! 
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more than one offence— Imprisonment, 
not exceed period of three months in ncEreMf^ 
iVwra V. Emperor. ‘ 35 Cr. L. 1. 1366 '• 

151 1. C. 741 (a): 7 R.L 191. 

A. I. R. 1934 Lah. 227.' 

S. 262 — Sentence— Summary trial. 

Under S, 262 (2) separate sentence to the 
extent of three months may be passed for 
each separate conviction. Chetumal Bekimal 
V. Emperor. 36 Cr. L. T. 608 : 

1541. C.937:28S. L,R.336: 
7 R. S. 178 ; A. I. R. 1934 Sind 185. 


S. 262, 264— Summary trial— Judgment, 

contents of — Record — Appealable sentence al 
summary trial — Judgment in summary trial— 
Substance of evidence. 

When an appealable sentence is passed al a 
summary trial, the record must be such as to 
enable the Appellate Court to form its own 
opinion on the evidence. Po Ka v. Emperor, 

9Cr. L.J. 23: 

4 L. B. R. 338. 


S. 262 — Summary trial — Record. 

In a summary trial judgment and judgment 
alone, embodying as it does, the substance of 
the evidence, and the particulars mentioned in 
S. 263, Cr. P. C., is the self-contained record of 
the case and apart from this record, there is no 
other and, what is more, there is no document 
which can be defined or described as a portion 
of a record. Emperor v. Salig Ram. 

^ 27 Cr. L. J. 639 : 

94 1. C. 415 : 8 L. L. J. 140 : 

7Lah..303:27 P. L. R. 265 : 

A. I. R. 1926 Lah. 301. 

S. 262 {Z)—Theft-^Summary trial- 

IVlien offence under S. 379, Penal Code, is 
tried summarily and case is forwarded to the 
District Magistrate under S. 349, Cr. P . C., the 
District Magistrate should try the case anew. 
Gopal V. Emperor. 33 Cr. L. J. 472 (1) : 

137 I. C. 208 (1) : I. R. 1932 All. 320 (2) : 

A. I. R. 1932 All. 507. 


S. 262 — Trespass, offence of — Summary 

trial — Criminal trespass — Absence of cvidctjcc as 
to actual offence intended —Summary trial, 
legality of. 

Where neither the complaint nor tlic evidence 
adduced in a ' case of criminal trespass shows 
the actual offence which the accused intended 
to commit, and the only finding which could 
be arrived at is that the accused intended to 
commit an offence punishable with imprison- 
ment, the conviction of the accused in a 
summary trial cannot be held to be illegal on 
the ground that the intention of the accused 
might have been to commit an offence which 
cannot be tried summarily. Madhab Chandra 
Saha V. Emperor. 27 Cr. L. J. 1295 : 

98 I. C. 191 : 53 Cal. 738 : 

A. I. R. 1926 Cal. 1202. 

S. 263. 

Sec also (i) Charges under Ss. 121-A, 123, 
Penal Code. 

(ii) Cr. P. C., 1808, Ss, 260, 342. 
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Cr. P . CODE (1898), S. 263 

S. 263. 

Date or offence. 

Evidence. 

■ Examination of accused. 

Examination of witnesses. 

‘ If any,’ meaning of. 

Judgment. 

Misjoinder of charges. 

Offence, proof of. 

Plea of accused. 

Scope. 

Summary trial, 

S. 263 (b) — Date of offence not recorded 

— Date of offence on prescribed form whether 
vitiates trial. 

Failure of the Magistrate to enter the date 
of tlie commission of offence in a prescribed 
form as required bj' S. 2G3 (h), in a summary 
trial, does not vitiate the trial and the defect 
is cured by S. 537, Cr. P. C., if such failure 
has not led to anj' prejudice or failure of 
justice. Mohsin v. Emperor. 

41 Cr. L. J. 283 : 
186 I. C. 312 : 6 B. R. 337 : 12 R. P. 503 ; 

A. I. R. 1940 Pat. 272. 

S. 263 — Evidence — Eccord of. 

In a case tried summarily and in which no 
appeal lies, it is not incumbent on the trying 
Jlagistrate to " put on record sufTicient 
evidence to justify his order.” Emperor v. 
Snmeshar Dass. 2 Cr. L. J. 336 : 

25 A. W. N. 143; 

S. 263 — Evidence — Eeeord of. 

In cases to which Ss. 203 and 2Gt, Cr. P. C. 
are applicable, a Magistrate is perfectly free 
to take such notes of the evidence as he 
pleases, or if he prefers, to take none at all, 
and whether he takes notes or whether he 
does not, whatever notes he makes are his 
private propert 3 ' which he can treat c.xactly 
as he pleases. ^Ianton Tmari v. Emperor, 

28 Cr. L. J. 97 : 
99 I. C. 225 ; 49 All. 261 : 25 A. L. J. 140 : 

A. I. R. 1927 All. 124. 

S. 263 — Evidence, record of~J adgment 

whether sole record of case — Sworn statement and 
complaint whether can be referred to bp Appellate 
Court. 

The record of a case tried summarilj' under 
S. 2G4, Cr. P. C., is onlj’ the judgment 
embodying the substance and other particulars 
mentioned in S. 2G3. The Appellate Court will 
not, therefore, be justified in referring to the 
complaint and sworn statement in deciding 
an appeal from a case tried summarily. 
Chohalingani Pandaram. v. Emperor. 

29 Cr. L. J. 625 : 
109 I. C. 897 ; 55 M. L. J. 117 : 28 L. W. 394 : 

A. I. R. 1928 Mad. 597. 

j 

S. 263 — Evidence, record of. 

S. 203 must be read ns an exception to tiie 
general provision contained in S. 355 (1), 
Moreover, even if it be assumed that this does 
not save ti)e Magistrate from making a 
memorandum of the substance of the evidence 
of each witness, the failure of the Magistrate 
merely to sign his memorandum in a summary 
trial of a warrant case cannot be regarded 
in the absence of prejudice to the accused 


Cr. P. CODE (1898), S. 263 

as sufficient by itself, to vitiate the 
conviction. Mohsin v. Emperor. 

41 Cr. L. J. 283 : 
186 I. C. 312 : 6 B. R. 337 : 12 R. P. 503 : 

A. I. R. 1940 Pat. 272. 

S. 263 — Evidence, record of — Memoran- 
dum of substance of statement of each witness, 
nature of — Magistrate, power of, to destroy memo- 
randum. 

Where a Magistrate, in the trial of a summons- 
case, records a memorandum containing the 
substance of tlie examinsition of each witness, 
such memorandum becomes part of the record 
of the case, and the Magistrate has no authority 
to destroy it, the fact that a non-appealable 
sentence is passed upon the accused is no justi- 
fication for destroying the memorandum. Satish 
Chandra Mittra v. Mamnotha Nath' Miira. 

22 Cr L. J. 462 : 
61 1. C. 846 : 32 C. L. J. 451 : 
48 Cal. 280 : A. I. R. 1921 Cal. 165, 

S. 263 — Evidence — Rough notes taken at 

trial — Notes destroyed and topics placed on record 
— Irregularity — Illegality — Facts of another case 
introduced into case, effect of. 

In a summary trial a Magistrate made rough 
notes of the evidence, which he subsequently 
copied and placed on the record and destroyed 
the original notes. He also introduced into the 
case the facts of another case -which he tried at 
tlic same time : Held, that the procedure 
adopted by the Magistrate was irregular and 
i illegal, that the destruction of the original notes 
I was tanLamount to destroying the original 
j record, with the result that there was no legal 
evidence on the record which an Appellate Court 
: could go into. .Jagdish Prasad Lai v. Emperor. 

21 Cr. L. J. 229. 
55 I. C. 101 : 1 P. L. T. 63 : 
1920 Pat. 96 : 2 U. P. L. R. Pat. 62. 

A. I. R. 1920 Pat, 654. 

S, 263 — Examination of accused. 

* 

In all warrant cases, there must be an examina- 
tion of the accused as laid down in S. 846, 
Cr. P. C, S. 203 does not give the Magistrate 
any discretion whether lie will examine the 
accused or not. The words “if any” in S. 263, 
Cl. (g), do not apply to warrant cases. Mahomed 
Hossain v. Emperor. 15 Cr. L.T. 190 : 

" 22 I. C. 766 ; 18 C.. W. N. 1247 : 

41 Cal. 743 : A. I. R. 1914 Cal. 663. 

S. 263 — Examirmtion of accused. 

It is the duty of the Magistrate to record not 
only the plea of the accused, but also his 
examination, if any. Sia Earn v. Emperor. 

36 Cr. L.J. 1290: 
155 I. C. 129 : 1935 A. L. J. 257 ; 
57 All. 666 : 1935 A. W. R. 125 : 

A. I. R. 1935 All. 217. 

S, 263 — Examination of accused — Stm- 

mary trial — Interpretation of Statutes. 

The provisions of S. 342, as to examination 
of an accused person arc mandatory and apply 
even to Summons Cases and the words “ if 
any” in S. 2G3 do not limit the obligation im- 
posed on Courts by S. 342 or render it inappli- 
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Cr. P. CODE (1898), S. 263 . 

cable to summary trials, tliey mereh' have 
reference to those cases in which, owing to the 
admission and plea of the accused, or owing 
to the weakncses of the evidence called in 
support of the prosecution, tlie accused can 
either be convicted on his own plea without the 
taking of evidence, or acquitted on the evi- 
dence without the examination referred to in 
S. 342. Ewperor v. Nahit. 


Cr. P. CODE (1898), S. 263 

where imprisonment is inflicted, S. 370 also 
imposes on them as Presidency Magistrates 
tlie same obligation. In re : Thurman. ’ 

25 Cr. L.’ J. 1084 : 
81 1, C. 9D8 :20E. W.339; 
A. I. R. 1924 Mad. 799. 

S. 265 {h)~Judgmenl— Omission lo re- 
cord rcaso77s — Illegality. 


26 Cr. L. J. 1554 : 
90 I. C. 434 : A. I. R. 1926 Sind 1. 

S. 262 —Examination of accused. 

The words “if any” in S. 2G3, do not limit the 
obligation imposed on Courts by S. 342 or 
render it inapplicable to summary trial. The 
examination of the accused is an essential 
part of the procedure. Such examination 
need not be taken with all the formalities 
prescribed by S. 304. Devijimnl v. Emperor. 

36 Cr. L. J. 1484 : 
158 I. C. 923 : 8 R. S. 57 (2) ; 
A. I. R. 1935 Sind 193. 

S. 263 — Examination of toitnesses — 

Summary trial — Refusal by Magislratc to take 
evidence, if le.aal — Recording evidence iiot same 
as hearing evidence. j 

S. 2G3 does not excuse a Magistrate from | 
hearing the evidence of all witnesses. It only ; 
excuses him from recording tlie evidence of : 
any of the witnesses. Recording evidence is ' 
not the same ns hearing evidence. In all ^ 
criminal trials, if the accused denies the charge, 
the complainant and s.uch witnesses as he must 
produce must be examined and the case may 
be decided unon the effect of their evidence. 
Jabar Sheikh v. Tomiz Sheikh. 

13 Cr. L. J. 759 : 
17 I. C. 71 : 16 C. W. N. 984 : 

39 Cal. 931. 

T S. 268 (g)— ‘1/ any,’ meaning of. 

The words "if any” in Cl. (g) of S. 2G3, 
Cr. P. C., do not leave the Magistrate any 
discretion ns the words are intended merely 
to cover eases in which owing to the admis- 
sion or plea of the accused or the weakness 
of the prosecution evidence, the accused 
can eitijcr he convicted on his own plea or 
can be acquitted on the evidence without an 
examination of the accused. Bhngxcan v. Em- 
peror. 27 Cr. L. J. 632 : 

94 I. C. 408 : 9 N. L. J. 43 : 

22 N. L. R. 65 ; 
A. I. R. 1926 Nag. 300. 

S. 263 — Judgment — No reasons given— 

Conviction illegal. 


Failure to record the reasons for a convic- 
tion as required by S. 203 (h), Cr. P. C. 
renders the conviction illegal. This defect is 
fundamental and goes to the root of the 
trial and is not curable under S. 537, Cr. P. C. 
Nisarali v. Secretary, Municipal Committee, 
Nagpur. 28 Cr. L. J. 495 (a) ; 

101 1. C. 671 : A. I. R. 1927 Nag. 250. 

Ss. 263 (h), 367 — Judgment in summary 

trial, contents of. 

The law requires that a Magistrate or a 
Bench of Magistrates in a summary trial 
should give a brief statement of the reasons 
for their finding. A judgment in a single 
line is not a judgment in accordance with 
the law. Jankey Rai v. Emperor. 

20 Cr. L.J. 431: 

51 I. C. 207 : A. I. R. 1919 Pat. 253. 

S. 263 — Judgment, contents of. 

An objection was raised that the Magistrate 
failed to comply with the provisions of 
S. 204, Cr. P. C., in that he did not record 
a judgment embodying the substance of the 
evidence. Apparently tlie case came under 
S. 203 ; Held, that it it had come within 
that section, there would have been no error 
; in the Magistrate writing as his order merely 
I the word "Acquitted,” as Cl. (b) of S. 203 
I requires a brief statement of the reasons for 
I the finding only, when the accused has been 
I convicted, and there is nothing to compel 
j a Magistrate to give his reasons, when he 
' acquits. 

! It was argued that S. 204, which 
requires a judgment embodying the substance 
, of the evidence in an appealable case, should 
j have been followed:- because the Local Govern- 
I ment has an appeal against any order of ac- 
I quittal, and consequently, the case was an 
j appealable case : Held, that to adopt such 
an interpretation would stultify S. 203, which 
must be read, as if the words "by a convicted 
person” followed after the words "in cases 
where no appeal lies.” Narayansawmy v. A. 
Blake. 3 Cr. L. J. 433 : 

12 Bur. L. R. 59. 

S. 263 — Judgment, contents of. 


\Vhcrc no reasons whatever arc given in 
support of a conviction, there is no compliance 
with the provisions of S. 203, Cr. P. C., and 
the conviction should be set aside. Emperor 
v. Mian Jan. 23 Cr. L. J. 427 : 

67 I. C. 587 : 24 O. C. 293. 

S. 263 (h ) — Judgment of Honorary 

Mngi’:lrntr — Oinixsion to record reasons — Irrc- 
gulnrily. if curable. 

Under S. 203 (/i), Cr. P. C., Honorary 
Magistrates arc bound to record in their 
judgment reasons for conviction. In cases 


In passing judgment under S. 203, it is 
incumbent on the Magistrate to. record his 
finding, and "a brief statement of the reasons 
therefor.” The reasons so recorded should be 
sufficient to show that the Magistrate has 
considered each of the ingredients necessary 
for a conviction, and also sufficient to enable 
the Court of revision to judge whether there 
are sufficient materials to justify the conviction 
and sentence. Jmperator v. Dino. 

10 Cr. L.J. 216 : 
2 S. L. R. 3. 



1819 


ALL INDIA CRIMINAL DIGEST (1904—1910) 


1820 


Cr. P. CODE (1898), S. 243 
S. 242 — Procedure. 


Magistrate need not record what he stated 
to accused in explaining the offence. Jagan- 
nalh Singh v. Emperor. 36 Cr. L. J. 361 : 

153 I. C. 427 ; 31 N. L. R. 139 : 

7 R. N. 139 ; A. I. R. 1934 Nag. 258. 

S. 242— Omission to examine accused 

—Admission bij Counsel— Conviction, whether 
legal. 

A conviction based on an admission bj' the 
Counsel for the accused in a summons case, 
without examining the accused or recording 
any evidence, is illegal and cannot be sustain- 
ed. Municipal Board v. Tulsiram and Sons. 

26 Cr. L. J. 179 : 

83 I C 883 * 

1 O. w. N. 495 ; A. I. R. 1925 Oiidh 305! 

-S. 242 — Procedure — Strict compliance 


with, necessity of. 

The law enjoins, and that for a very good 
reason, that the admission shall be recorded 
as nearly as possible in the words used b 3 ' the 
accused. Omission to comply with the law 
this respect cannot be countenanced as 


'fa 

it invariably leads 
Bam V. Emperor 


to complications. Lalji 

Date of decision 18-9-24 : 
A. I. R. 1928 Cal. 243. 

Ss. 242, 537 — Procedure — Summons 

case — Omission to state particulars of offence to 
accused — Trial, legality of. 

Omission to eomplj^ with S. 242, 
which requires that in summons eases the 
particulars of the offence shall be stated to 
an accused when he is brought before a 
Magistrate, is an illegality which vitiates the 
trial and not a mere irregularity which can be 
cured by S. 537, Cr. P. C. Gapal Krishna 
Saha V. Mali Lai Singh. 28 Cr. L. J. 155 

99 I. C. 411 : 31 C. W. N. 167 
44 C. L. J. 575 : 54 Cal. 359 
A. I. R. 1927 Cal. 196 


— Ss. 243. 

See also ,{i) 
(ii) 


Conviction. 

Cr. P. C., tSOS, 
232, 283. 


Ss. 112, 


S. 243 — Admission of offence. 

Admission of allegations against him by the 
accused does not amount to an admission of the 
offence. Kanhayalal v. Emperor. 

32 Cr. L. J. 1132 ; 
134 I. C. 261 : 14 N. L. J. 39 • 
I., R. 1931 Nag. 133 : 
A. I. R. 1931 Nag. 100. 

S. 243 — Admission — Power of Magis- 
trate. 

Accused admitting guilt — Magistrate can 
convict under S. 243 without proceed in tc 
hear complainant and talcing evidence — Accus- 
ed need not be examined under S. 342 
Karam Din v. Emperor. 35 Cr. L. j! 1394 
151 I. C. 748 : 15 Lah. 60 
35 P. L. R. 295 : 7 R. L. 188 
A. I. R. 1934 Lah. 9< 

S. 243 — Construction. 

Accused pleading guilty— Statement to b 


Cr. P, CODE (1898), S. 244 


looked as a whole and liberal construction to be 
put. Emperor v. Homnarain Sukhailal Kachhi 

' 35 Cr.L.J,696! 

1481. C. 541 : 6 R. N. 186: 
A. I. R. 1934 Nag. 65. 

— S. 243— Plea of guilty. 


Provided it is clear from the record that there 
was a plea of guilty which has been acted on, 
the mere fact of recording some evidence 
would not have the effect of nullifying that 
plea. Emperor v. Janardan Kashinath 
Abhyankar. 32 Cr. L. J. 719 : 

131 I. C. 473 : I. R. 1931 Bom. 297 : 

33 Bom. L. R. 34 : 

A. I. R. 1931 Bom. 195. 


S. 243 — Plea of guilty. 

Where evidence is not taken and a conviction 
purports to be based on a plea of guilty which 
is not recorded in accordance with the pro- 
visions of S. 243 and the accused makes a denial 
of having pleaded guilty, the conviction cannot 
be upheld. Ganesh Chandra Khan and Sms 
V. Corporation of Calcutta. 

34 Cr. L. J. 250 (2): 
141 I. C. 864 : 36 C. W. N. 132 : 

I. R. 1933 Cal. 207 : 
A. I. R. 1933 Cal. 117, 

^Ss. 243, 244— Plea of guilty— Discretion 

of Court. 

Under S. 243 Court has discretion to accept 
or not to accused’s plea of guilty — Where 
Court accepts plea and proceeds to hear evi- 
dence, and the evidence does not prove the 
facts of the charge, he cannot go back_ and 
convict. Emperor v. Janardan Kashinath 
Abhyankar. 32 Cr. L. J. 719 : 

131 1. C. 473 : 33 Bom. L. R. 34 : 

I. R. 1931 Bom. 297 : 
A. I. R. 1931 Bom. 195. 

S. 244 — Examination of witnesses — 

Summons case — Examination of ivitne.sses in ab- 
sence of complainant, effect of. - 
S. 247, Cr. P. C., gives power to a Magis- 
trate to adjourn a summons case for suffici- 
ent reason when the complainant does not 
appear and the fact that some witnesses are 
examined in the absence of the complainant 
wmuld not vitiate the trial, unless it is shown 
that the accused was in some way prejudiced. 
The fact that he cross-examined the prosecu- 
tion witnesses and examined witnesses in his 
defence would show that he was not prejudiced 
in any way. Amir Mia v. Sarafdi Hazi. 

21 Cr. L. J. 252 : 
55 I. C. 204 : 24 C. W. N. 199 : 
A. I. R. 1920 Cal. 68. 

S. 244 — Plea of guilty — No admission of 

gxiilt — Procedure. 

Where a Magistrate adopts the procedure 
prescribed by S. 244 on the footing that there 
was no admission of guilt on the part of 
the accused person, he is not competent to 
take a further plea from the accused person 
of guilty and relieve himself of the duty of 
examining other prosecution withesses. 
Lalji Ram v. Emperor. 

(Date of decision 18-9-24) : 

A. I. R. 1928 Cal. 243. 
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or One, then he is not doing his duty properly. 
Cases have to go to the higher Court when 
persons are convicted and the Magistrates 
should understand that it is their duty to 
write their judgments carefully. They may 
be concise and they need not be elaborate, 
but they should show on the face of them that 
the cases of both parties have been carefully 
and properly considered. Dal Chand v. 
Emperor. 41 Cr. L. J. 498 : 

187 I. C. 642 : 1940 A. L. J. 154 : 
12 R. A. 574 : 1940 A. W. R. 206 : 

A. I. R. 1940 All. 195. 

S. 263 (h) — Judgments — Reasons for 

finding, absence of, effect of. 

VVliere in a summary trial a brief statement of 
the reasons for the finding is not entered as re- 
quired by Cl. (h) of S. 263, Cr.P.C. the conviction 
is illegal and is liable to be set aside. Maqsood 
Alain V. Emperor. 21 Cr. L. J. 656 (b) : 

57 I. C. 672 : 1 P. L. T. 716 : 
A. I. R. 1920 Pat. 138. 

S. 263 — Misjoinder of charges. 

In a summ.iry trial, misjoinder of charges 
cannot be made without remedy. The same 
rules of law as apply to cliarges in warrant 
cases must apply to lh6 particulars set out in 
.S. 2G3 in a summary record. Jharu Sheikh 
V. Emperor. ' 13 Cr. L. J. 224 : 

14 I. C. 320 : 16 C. W. N. 696. 

S. 262— Offence, proof of. 

Description of offence by mere reference 
to section is not sufficient. Abdul Rahman v. 
Emperor. 35 Cr. L. J. 1464 : 

151 I. C. 999 : 34 Lah. 596 : 
15 Lah. 277 : 36 P. L. R. 310 : 7 R. L. 234 ; 

A. I. R. 1934 Lah. 596. 

S. 263 (g ) — Plea of accused. 

Omission by a Magistrate, in a summary trial, 
to record the plea of the accused and his 
examination as required by Cl. (g) of S. 263, 
Cr. P. C. Murat Singh v. Emperor. 

29 Cr. L. J. 265 (a) : 
107 I. C. 592 ; 26 A. L. J. 109 : 
A. I. R. 1928 All. 266. 

S. 263 — Scope. 

In summary proceedings a certain e.xpedition 

is intended and indeed is most desirable. But 
the summary procedure laid down in the 
Cr. P. C., must not be made yet more summary. 
Choilhram Menghraj v. Emveror. 

* 39 Cr. L. J. 474 : 

174 I. C. 685 : 10 R. S. 259 : 32 S. L. R. 684 ; 

A. I. R. 1938 Sind 70. 

S. 263 — Scope. 

\Vhile S. 263 dispenses >vith the formality 

of recording evidence, it does not dispense 
with the necessity of hearing evidence or of 
following the procedure set out in Chap. XXII, 
Cr. P. C., for summary trials. Nor does it 
dispense with the necessity of complying with 
the provisions of S. .3 12, the examination of 
the accused after the case for the prosecution 
is closed. Choilhram Menghraj v. Emperor. 

39 Cr. L. J. 474 • 
174 I. C. 635 : 10 R. S. 259 : 32 S.'l.’r! 634 : 

A. I. R. 1938 Sind 70, 


) Cr. P. CODE (1898), S. 263 
S. 263 — Scope. 

S. 263, Cr. P. C., lays down the minimum 
requirements of the law. Choilhram MenghtaJ 
V. Emperor. 39 Cr. L. J. 474 • 

174 I. C. 685 : 10 R. S. 259 : 32 S. L. R. 684' 

A. I. R. 1938 Sind 70. 

S. 263 — Scope. 

S. 263 merely relieves the Court of the 
burden of recording .evidence. Choilhram 
Menghraj v. Emperor. 39 Cr. L. J. 474 ; 

174 I. C. 685 : 10 R. S. 259 : 32 S. L. R. 684 : 

A. I. R. 1938 Sind 70. 

S. 263 — Scope— Summary trial of ap- 
pealable ca.se — Charge not framed— Conviction, 
legalily of. 

S. 263, Cr. P. C. is restricted in its appli- 
cation to cases in which no appeal lies and 
exempts a Magistrate from framing a charge 
in such cases. But in a case tried summarily 
in which the sentence passed is appealable, 
there is no such exemption., Nalabar Khan 
v. Emperor. 25 Cr. L. J. 1270 ; 

82 I. C. 278 ; 27 C. W. N. 923 ; 

A. I. R. 1924 Cal. 63. 

i — S, 263 — Scope. 

I ' 

1 The provisions of these sections .are not 
; controlled by S. 333. Manloo Teivari v. Em- 
peroT. ' 28 Cr. L. J. 97 : 

99 I. C. 225 : 49 All. 261 : 25 A. L. J. 140 : 

A. I. R. 1927 All. 124. 

S. 263 (f) — Summary trial — Offence of 

receiving stolen property — Value. 

A Magistrate ought to comply with the re- 
quirements of Cl. (/ ) of S. 203. But where he 
has the first information report, etc., in the 
case before him, it is impossible to assume 
that there is a real defect of jurisdiction by 
reason of ^he property alleged to have been 
stolen exceeding Rs. 50 in value, and the mere 
failure to enter the value in the form does 
not suffice to raise any question of possible 
or probable prejudice or failure of justice, 
the governing faetor in S. 537, Cr, P. C. 
Mohsin v. Emperor. 41 Cr. L. J. 283 : 

186 I. C. 312 : 6 B. R. 337 ; 12 R. P. 503 : 

A. I. R. 1940 Pat. 272. 

■ S. 263 — Summary trial — Record, con- 

tents of. 

j S. 263, Cr. P. C. requires that the Magis- 
’• trate’s record under that section shall state 
; the offence complained of and the offence, if 
I any, proved, the plea of the accused and his 
j examination, if any, the finding and in case 
I of a conviction, a brief statement of the 
i reasons therefor. These particulars should be 
j specified in different columns of the register 
1 and should not be lumped together in one 
i column. Ghnlam Mohammad v. Emperor, 

23 Cr. L. J. 161 : 
i ' 65 1. C. 625. 

j S. 262— Summary trial — Record. 

; If a .M.agistrate or Bench of .Magistrates in 
I summary trial elect to take notes or make a 
i memorandum of the testimony of the wit- 
■ nc.vses, such notes or memoranda are not to 
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be included either in the main tile or in the 
process file of the record of the case. Emperor 
v. Maung Po Saw. - 36 Cr. L. J. 892 : 

156 I. C. 183 : 13 Rang. 225 ; 
7 R. Rang. 386 : A. I. R. 1935 Rang. 106. 

S. 263 — Summary trial — Record. 

If a Magistrate tries a case- summarily he 
must at least take care to see that the record 
shows that the necessary ingredients of the 
offence are established. If the record is in- 
complete, the benefit of the doubt arising 
therefrom must go to the accused. Bali Ram 
V. Emperor. 32 Cr. L. J. 532 : 

130 I. C. 425 : 32 P. L. R. 52 : 

I. R. 1931 Lab. 297. 

A. I. R. 1931 Lah. 33. 

rS. 263 — Sinntnary trial — Record — Duty 

of Court. 

In the case of a summary trial, the provi- 
sions of S. 263, Cr. P. C. must be fully and 
strictly complied with, in this sense, 
that the records must be sufficiently 
exact and sufficiently full to enable the Judges 
of the Revisional Court to say whether the 
law has been complied with or not on the 
points to be recorded. Khosh Mahomed v. 
Emperor. 3 Cr. L. J. 178 : 

2 C. L. J. 565 ; 10 C. W. N. 79. 

S. 263 — Summary trial — Record. 

Procedure should be fully complied with and 
record must-be sufficiently exact and full to 
enable Revisional Court to know whether 
law has been complied with.. Abdul Rahman 
V. Emperor. . 35 Cr. L. J. 1464 : 

151 I. C. 999 ; 15 Lah. 277 : 
36 P. L. R. 310 : 7 R. L. 234 : 
A. I. R. 1934 Lak. 596. 

S. 263 — Summary trial— Record. 

Section 263 does not prevent a Magistrate 
who tries a case in a summary way from 
recording evidence ; it merely says that he 
need not but if he does, it cannot, by reason 
of S. 264, form part of the record and the 
evidence so recorded does not come within 
the meaning of S. 350. Emperor v. Hemandas 
Devan Singh. 37 Cr. L. J. 455 : 

161 I. C. 267 ; 8 R. S. 134 : 
A. I. R. 1936 Sind 40. 

J 

: S. 263 — Summary trial — Record. 

The Magistrate is not bound to make notes 
in- any part of the record. Manioo Tewari 
v. Emperor. 2 8 Cr. L. J. 97 : 

99 I. C. 225 : 49 All. 261 : 25 A. L. J. 140 ; 

A. I. R. 1927 All. 124. 

S. 263— Summary trial — Record— Duty 

of Court. 

The three things required under S. 263, 
Cr. P. C. to be recorded, namely, the offence 
charged, the offence, if any, proved, and the 
reasons ■ for convicting, must be recorded apd 
recorded in such a way as to enable the Court 
of Revision to say, aye or no, from within 
the four corners of the record itself, whether 
the offence charged is an offence -in point of 
law, whether the offence proved is an offence 
in- point of law, and whether the reasons for 
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the conviction are good and sufficient reasons. 
Khosh Mahomed v. Empress, 3 Cr. L. J. 178 : 

2 C. L. J. 565 : 10 C. W. N. 79. 

o 

S. 263 — Summary trial — Record — Duly 

of Court. 

When the offence charged is one under S. 29, 
Act V of 1861, and the ease is tried sum-^ 
marily, it is not sufficient to state that it 
consisted in absence from special constables’ 
parade on certain dates without permission 
and that the accused is guilty of wilful neg- 
lect of duty in absence from the parade, but 
it is necessary to state the act consisted of 
a breach of duty lawfully imposed and to 
specify, how the duty was created and in what 
act or omission, the breach consisted. Khosh 
Mahomed v. Emperor, 3 Cr. L. J. 178 : 

2 C. L. J. 565 : 10 C. W. N. 79. 

S. 263 — Summary trial — When compe- 
tent. 

Held, that, as a complainant’s allegation was 
that the accused had abused him and whipped 
him with a carriage whip and the Magistrate 
had power, under S. 446, Cr. P. C. to sentence 
any European British subject to imprisonment 
which may extend to three months, and to a 
fine which may extend to Rs. 1,000, and as 
the offence complained of, even if committed, 
would certainly not have called for a sentence 
or sentences e.xceeding the above limits, the 
case was manifestly one for the adoption of 
the summary procedure and for disposal with 
despatch. Naraynswamy v. A. Blake. 

3 Cr. L. J. 433 ; 
12 Bur. L. R. 59. 

S. 764. 

See also (i) Cr. P. C., 1898, Ss. 260, 261, 
263, 264. 

S. 264 — Appellate Court, power of. 

An Appellate Court, in order to test the 
substance of the evidence forming part of the 
judgment in a summary case under S. 264, 
Cr. P. C., cannot call for such material as 
may exist outside the record, such as notes 
of evidence taken by the trial Magis- 
trate inasmuch as under S. 264 the 
judgment shall be the only record in such cases. 
Nagoor Kanni v. Sithu Naick. 

28 Cr. L. J. 138 : 
99 I. C. 346 ; 52 M. L. J. 32 : 
1927 M. W. N. 40 ; 
25 L. W. 43 : 38 M. L. T. 35 : 
A. I. R. 1927 Mad. 298. 

S. 264 — Applicability, 

The accused claimed to be tried as a 
European British subject and there was no 
question as to his being such ; consequently 
the Magistrate could only try him under 
Chap. 33 of the Code, and it must be taken 
that, as the Magistrate was, under S. 443, 
competent to try him, he did try him under 
that chapter : Held, that assuming that if the 
Magistrate convicted the accused, he would 
have sentenced him to at most a fine of 
some amount under Rs. 200, still the accused 
would have had an appeal under S. 408, for 
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S. 41G enacts that S. 414, which prevents 
an appeal in such a case when the convicted 
person is not a European British subject, 
does not apply to a case in which sentence 
is passed under Chap. 33 on any European \ 
British subject : Held, also that under 
any view, the case was an appealable 
case and that S. 264 of the Code applied and 
that it was not complied with. Naraijnsawiny 
V. A. Blake. 3 Cr. L. J. 433 : 

12 Bur. L. R. 59. 

S. 264 — Charge — Summary trial — j 

Appcallable case — Charge and notes of evidence, 
whether necessary. I 

In a case tried summarily by a Magistrate 
in which an appeal lies, a charge need not 
be framed and notes of the evidence of the 
witnesses need not be taken. Under S. 264, 
Cr. P. C., all that is necessary in such a case 
is a judgment embodying the substance of 
evidence and containing the particulars men- 
tioned under S. 263. Kallu Bari v. Emperor. 

26 Cr. L. J. 1334 : 

89 I. C. 310 ; A. I. R. 1925 'Oudh 722. 

S. 264 — Judgment — Substance of evi- 
dence not fully recorded in judgment — Legality of 
conviction. ! 

Under S. 264, Cr, P. C., a Magistrate is I 
bound to record the substance of the evi- ‘ 
dence in such a manner that a superior 
Court acting in appeal or revision may be 
in a position to judge that there were sufli- 
cient materials before the Magistrate to 
support the conviction. But a judgment 
which contains the substance of the evidence 
sufficient to decide the case, cannot be held 
to be illegal merely because the evidence has 
not been summarised fully. Jamna Prasad v. i 
Emperor. 30 Cr. L. J. 557 : 

116 I. C. 57 ; 6 O. W. N. 45 : 

I. R. 1929 Oudh 297 : 

A. I. R. 1929 Oudh 151. ! 

S. 264 — Judgment, coiitents of. 
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Cr. P . C., the Magistrate passes a sentence upon 
the accused which is appealable, the judgment 
ought to embody the substance of the evhence 
on both sides. Salim v. Emperor, 

24 Cr. L. J. 484 : 
72 I. C. 948 : 

S. 264 — Record — Summary trial— Note 

of evidence, whether part of the record. 

Under S. 264, Cr. P. C., the judgment is 
the one and the only record in cases which 
are tried summarily and in which appeal 
lies and the rough and incomplete notes ot 
evidence taken by the Magistrate cannot and 
should not be transcribed and attached to the 
record. RahimutuUah Ibrahim v. Emperor. 

26 Cr. L. T. 1026 : 
87 I. C. 914 ; A. I. R. 1925 Sind 284. 

S. 264 (1) — Substance of evidence. 

Whether the substance of the evidence 
referred to in S. 264 (1) must be such a 
complete summary of the evidence as to 
afford material for appeal or merely a 
statement of the evidence which the Court 
thinks substantial is a matter that rests with 
the Court. Subramania Maistry v. Nachiar 
Animal. 32 Cr. L. J. 689 (1) : 

131 I. C. 174(1) :33L. W. 311; 

1931 M. W. N. 118 ; 
I. R. 1931 Mad. 510 : 
A. I. R. 1931 Mad. 233 (1). 

S. 265 — Judgment — Omission to sign. 

Under the new Cr, P; C., omission to sign 
a judgment duly is not a mere irregularity 
but an illegality which vitiates the order. 
In re : Velivalli Brahmaiah. 

32 Cr. L. J. 430 
129 I. C. 633 : 32 L. W. 280 
1930 M. W. N. 787 
59 M. L. J.674 
54 Mad. 252 : 60 M. L. J. 692 
I. R. 1931 Mad. 297 
A. I. R. 1930 Mad. 867. 


Merely stating that the prosecution witnesses 
support the statement of the complainant, ; 
and that the defence evidence is very con- j 
flicting and cannot be believed, is not a I 
sufllcient compliance with the requirement ! 
of the law, and the conviction and sentence | 
are liable to be set aside by the High Court in j 
revision. Salim v. Emperor. ! 

24 Cr. L. J. 484 ; ! 
72 I. C. 948. 1 

S. 264 — Judgment, contents of — Omis- | 

siou to record substance of evidence in judgment ' 
— Effect. 

Under S. 264, Cr. P. C., the Court is bound , 
in a summary trial to record in its judg- .• 
menl the substance of the evidence adduced ' 
and omission to do so is not a mere 
irregularity within .5. o37, Cr. P. C., 

Nurudin Sheikh .Idam v. Emperor. 

29 Cr. L. J. 1005 : 
112 I. C. 221 : 30 Bom. L. R. 954 : 

A. I. R. 1928 Bom. 433. 

S. 264 — Judgment, contents of. ' 

tVlicrc in a summary trial under S. 264, : 


S. 265 — Judgment — Signatur es. 

A judgment of a Bench of Magistrates has 
to be signed as required by law. The 
requirements of public policy necessitate the 
writing of the full name of the Magistrate 
that signs the judgment and the mere putting 
in of the initials is not a sufficient compliance 
with the mandatory provisions of S. 263, 
Cr. P. C. In re ; Velivalli Brahmaiah. 

32 Cr. L. J. 430 : 
129 I. C. 633 : 32 L. W. 280 : 
1930 M. W. N. 787 : 
59- M. L.J.674: 
54 Mad. 692 ; I. R. 1931 Mad. 297 : 

A. I. R. 1930 Mad. 867. 

S. 265 (2) — Judgment — Signatures. 

Under S. 263, Cl. (2), Cr. P. C., in the 
trial of a criminal ease by a Bench of .Magis- 
trates, if the record orjudment is prepared 
by a member of the Bench, and not by the 
Presiding Officer, it shall have to be signed 
by each member of the Bench taking part 
in the proceedings. But where the Presiiling 
Officer himself prepares the record or 
judgment, it is not necessary that the 
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other members of the Bench should sign it. 
Sreeram EamakoUiah v. Cliintalapudi SubbaRao. 

29 Cr. L. J. 973 : 
112 1, C. 61 : 28 L. W. 498 : 
55 M. L. J. 576 : 
1928 M. W. N. 785 : 52 Mad. 237 : 

A. I. R. 1928 Mad. 1172. 

S. 266. 

See also {i) Cr. P. C., 1898, Ss. 202, 
260. 

(ii) Oudh Criminal Digest, para- 
graph 49. 

S. 266 — High Court — Judicial Commis- 
sioner — Whether High Court — Judge of that Court 
sitting in its Sessions jurisdiction, whether has 
power to direct special jury to be empanelled under 
Cl. fb), Prouiso 3 to S. 276 — Procedure to 
be followed in the matter — Judicial Commtssoner’s 
Court is Court of Session following procedure of 
High Court. 


Cr. P. CODE (1898), S. 269 
S. 269. 

See also (i) Cr. P. C., 1898, Ss. 227, 238. 

S. 269 (3) — Appeal — Accused charged 

at “same trial” with offences some of which are 
triable by Jury and some by Judge — ‘At the same 
trial’, meaning of~Appeal, whether lies— Sessions 
Judge, duty of — Charge, alteration in. 

The word “same trial” in S. 269, Sub-s. (3), 
Cr. P. C., cannot be read as taking away the 
right of appeal given by S. 410. The section 
uses the words in a distributive sense. The 
word ‘trial’ in S. 269, Cr. P. C., has two mean- 
ings. In a case where a person is tried by a 
Jury and there is also another charge tried by 
the Judge, the right of appeal from the 
judgment of the Sessions Judge is retained in 
spite of the use of the words ‘same trial’ in 
that section. Karnipa Gounden v. Emperor. 

18 Cr. L. J. 346 : 

38 I. C, 730 : A. I. R. 1918 Mad. 821. 


The Judicial Commissioner’s Court is a High 
Court within the meaning of Proviso 3 to 
S. 276, Cr. P. C., and a Judge of that 
Court sitting in its Sessions Court jurisdiction 
has power to direct a special jury to be 
empanelled under Cl. (6) of that Proviso. In 
a matter which affects the summoning and 
empanelling of a jury, the procedure of a Jligh 
Court should be followed by the Judicial 
Commissioner’s Court exercising its original 
criminal jurisdiction. So far as the Judicial 
Commissioner’s Court is concerned, Proviso 3 
to S. 276, refers to that Court in the exercise 
of its original criminal jurisdiction, and S. 276 
in S. 266 must be read as referring to the 
section itself and not to the Provisos. The 
Judicial Commissioner’s Court is a Court of 
Session following the procedure of a 
High Court, such as lire Bombay High 
Court, in criminal sessions. Shewaram 
Jethanand Shivdasani v. Emperor. 

41 Cr. L J 28 • 
184 I. C. 474 ; 1940 Kar 249 i 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

S. 266 — High Court — Judicial Commis- 
sioner — Whether High Court — Sessions trial by 
Judicial Commissioner — Appeal, whether lies. 

Ah appeal lies from the decision of a Judge of 
the Court of the Judicial Commissioner of 
Sind, holding a Sessions trial where the Judge 
has accepted the finding of ^he Jury. For the 
purposes of appeal such trial continues to be a 
trial by a Sessions Court notwithstanding the 
amendment of S. 266. Khadabux v. Emperor. 

26 Cr. L. J. 562 : 

85 I. C. 706 : A. I. R. 1925 Sind 249. 
S. 266— High Coprt— Judicial- Com- 
missioner — Whether High Court — Judge of Judi- 
cial Coinmissioner’s Court sitting in Scssiotts — 
Power to refer to High Court. - 
The words "except in Ss. 376 and 307” in 
S. 266, Cr.'P. C., do not extend the power of a 
Judge of the Court of the Judici il Commissioner 
of Sind to refer. On the contrary the provisions 
of S. 305 direct the Trial Judge, except under 
special circumstances, to give effect to the 
verdict of the Jury, Emperor v. Milhoo. 

25 Cr. L. J. 428 : 

77 I. C, 604 ; A. J. R. 1925 Sind 


S. 269 — Applicability — Offences of 

murder and conspiracy to murder — Joint trial. 

Where in a case one accused' was charged with 
conspiracy to nmrder, a charge triable by 
assessors and other accused were charged with 
murder, a charge triable by Jury and only two 
charges were framed, no accused being cliarged 
with more than one offence and a joint trial was 
held : Held, that S. 269 (3), Cr. P. C,, did not 
apply to the case and the joint trial was 
erroneous. Ram Gobinda Ghose v. Emperor. 

39 Cr. L. J. 625 : 

175 I. C. 529 : 42 C. W. N. 781 : 

10 R. C. 802: 

A. I. R. 1938 Cal. 364. 

S. 269 (3) — Applicability. 

The plain meaning of the language used in 
S. 269 (3), Cr. P. C., is that the procedure 
indicated in the section is applicable when 
the accused are charged with more than one 
offence, and when these offences are not all 
triable by Jury. Rum Gobinda Ghose v. Em- 
peror. 39 Cr. L. J. 625 : 

175 I. C. 529 : 42 C. W. N. 781 : 

10 R. C. 802: 

A. I. R. 1938 Cal. 364. 


-S. 269 — Interpretation. 


The plain words of S. 269, Cr. P. C,. are that 
any particular clas.s of offences before a Court 
of Session may be directed to be tried by a 
jury. This implies that the offences must be 
before the Court of Session and cannot derogate 
from the power otherwise given to prescribe 
which offences should not come before that 
Court. Emperor v. Priihivinath. 

39 Cr. L. J. 660 : 

175 I. C. 935 : 20 N. L.J. 151, 
I. L. R. 1938 Nag. 248 
11 R. N. 18 : A. I. R. 1938 Nag. 56 


S. 269 {Z)— Scope— Joint trial. 

In cases triable by a Judge with the aid of 
Jurors and of Assessors, respectively, a joint 
trial for different offences is not illegal under 
^ 269 (31 In re : Sennimalai Goundan. 

• ^ ’ 16 Cr. L. J. 717 ; 

30 I. C. 1005 : 2 L. W. 933 : 
A. J. R. 1916 Mad. 762. 
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S. 269 — Jury, trial by. 

Trial by Jury is more 'advantageous to the 
accused than one with assessors. Emperor v. 
Lakshman Chanji Naragikar. 

32 Cr. L. J. 1147 : 
134 I. C. 347 : 33 Bom. L. R. 675 : 

55 Bom. 576 : 
I. R. 1931 Bom. 459 : 
A. I. R. 1931 Bom. 313. 

S. 269 — Meaning of words — “Trial shall 

be by Jury in any district”, meaning of. 

In S. 209, Cr. P. C., the words “trial shall 

be by Jury in any district” mean that the 
trial shall be by Jury in any district when so 
ordered by a notification and not that trial 
shall be by Jury of offences ‘committed’ in any 
district. Emperor v. Jumo. 

18 Cr. L. J. 51 : 
37 I. C. 35 : 10 S. L. R. 54 : 
A. I. R. 1917 Sind 42. 

S. 269 (1) — 'Notification by Bengal 

Government — Anomaly resulting from, pointed 
out. 

Notifications under S. 269 (1), Cr. P. C., as 
now issued by the Bengal Government give 
rise to an anomaly, inasmuch as, whereas certain 
offences are made triable by Jury, a mere cons- 
piracy to commit any of them is not made 
so triable. Nural Amin v. Emperor. 

40 Cr. L. J. 667 : 
182 I. C. 386 : I. L. R. 1939 Cal. 511 : 
12 R. C. 51 : A. I. R. 1939 Cal. 335. 

S. 269— Scope — Power of Local Govern- 
ment. 

S. 209 cannot be read with S. 29 so as to hold 
that the Local Government may direct that 
all or any class of offences not punishable with 
death shall be tried by Jury before the 
Sessions Court, and not by Magistrates invested 
with powers under S. 30. Emperor v. Prithivi- 
natli. 39 Cr. L. J. 660 : 

175 I. C. 935 : 20 N. L. J. 151 : 
I. L.-R. 1938 Nag. 248 : 
11 R. N. 18 : A. I. R. 1938 Nag. 56. 


Cr. P. CODE (1898), S. 271 

Jurors as ‘ assessors— All ojf cnees tried b\i 
Jury. •' 

Where the accused persons were charged at 
the same trial with several offences of %yhich 
some were triable by Jury and the rest with the 
aid of the Jurors as assessors, but the Jud^e 
charged the Jury on the case as a whole direcl- 
ing them to give a verdict on each of the 
charges, and not taking their opinions as 
assessors on the minor charges, which were 
not triable by Jury ; Held, that the trial of all 
offences was trial by Jury. The law makes no 
distinction as to the procedure at the trial 
between a trial by Jury and one with the aid of 
assessors, except as to the sumraning up in the 
case of the former and the manner in which 
the verdict in the former and the opinions 
of the assessors in the latter are respectively 
taken. It is at this latter point that there is a 
departure of ways and if the accused, who is 
tried, does not intervene at that crucial point 
and get the procedure applicable to trials with 
the aid of assessors enforced, he cannot be 
heard to complain. Mavsing Becliar v. Em- 
peror. 10 Cr. L. J. 30: 

2 I. C. 480 : 11 Bom, L. R. 350. 

— — S. 269 — Same trial. 

Accused charged with Ss. 302, 201, Penal-Code 
(ActXLVof I860)— Judge accepting jury’s 
verdict on murder charge and acquitting 
accused — On charge under S. 201, Judge dis- 
agreeing and convicting ’.Held', his action was 
right. Mltasku Main Kudale v. Emperor. 

37 Cr. L. J. 26 : 
158 I. C. 1090 : 37 Bom. L. R. 109 ; 
8 R. B. 159 ; A. I. R. 1935 Bom. 165. 

S. 269— Transfer. 

The trial for an offence which would, in the 
ordinary course be by jury in a particular 
district, may be transferred to another district. 
Where it would be held with the aid of asses- 
sors only. Emperor v. Hari. 

36 Cr. L. J. 1161 (2) : 
157 I. C. 697 : 28 S. L. R. 397 : 
A. I. R. 1935 Sind 145. 

S. 271. 


S. 269 — Procedure — Joint trial of Jury 

and non-Jury cases — Assessors selected for the 
non- Jury case from out of the Jury — Illegality. 

Accused were eharged under Ss. 147 and 395, 
Penal Code. Five gentlemen were selected to 
form a Jury to try the charge under S. 393. 
Two of these were chosen as assessors to help 
the Judge in the trial of the non-Jury case. 
The trial of the accused on the charges was 
joint. The Jury acquitted the accused of the 
charge under S. 305, Penal Code. The Judge, 
differing from the Jury, convicted them of 
rioting : Held, that the procedure adopted was 
illegal and that the Judge was bound to con- 
stitute all the members of the Jury as assessors 
for trying the non-Jury offence. Panjari 
Pakcerappa v. Emperor. 

12 Cr.L.J. 239: 
10 I. C. 281 : 21 M. L. J. 520 : 

10 M. L. T. 22. 

S. 269 — Procedure — Some offences triable | 


See also (i) 
(ii) 

-S. 271 


Cr.P. C., 1808, S. 537. 
Evidence Act, S. 30. 

Charge— One charge against 


by Jury — Some offences triable with the aid of 


several accused, legality of. 

In a trial under S. 401, Penal Code, although 
a number of independent charge-sheets ^ were 
originally filed, there is nothing objectionable 
if in the Sessions Court only one charge has 
been framed against all the accused, when 
all the accused are in fact members of a 
gang, for, all the members can be tried 
together for the offence of being members of 
the gang. It matters not how and when they 
were arrested. In such a case, the proof of 
the association of the accused outside 
British India for the purposes of committing 
crimes is not barred under S. 188, Cr. P. C., 
read with S. 4, Penal Code, for the Court is 
not concerned with the trial of a person for 
an offence committed outside British India, 
but with the fact that the accused committed 
! olfcnces outside British India, which affords 
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evidence that the accused associated together 
for the purpose of committing crime. Arimugam 
V. Emperor. 40 Cr. L. J. 355 ; 

180 I. C. 431 : 1938 M. W. N. 595 : 
48 L. W. 639 : 11 R. M. 700 ; 
A. I. R. 1938 Mad. 858. 

^Ss. 271, 537 — Charge, absence of, from 

record, effect of. 

On the record of a trial by a Court of Session, 
there should be the charge’, which under S. 271 
has been read over and explained to the 
accused, and where this is not so, the record 
should contain an explanation of its absence. 
The fact that this is an omission covered by 
S. 537 of the Code is not a sufficient answer. 
Jagdco Parshad v.' Emperor. 

21 Cr. L. J.4i0: 
56 I. C. 58 : 18 A. L. J. 442 : 
A. I. R. 1920 All. 72. 

— -S. 271 — Commenccmcnl of trial. 

The trial of an accused person in the Court 
of Session begins when he appears in the Court 
and after the Assessors or Jurors have been 
chosen. Emperor v. Filzmauricc. 

27 Cr. L. J: 421 : 
93 I. C. 149 J 2 L. Cas. 21 : 
6 Lah. 262 : A. I. R. 1926 Lah. 446. 

S. 271 — Commencement of trial. 

The trial commences with tlie arraignment 
of the accused, that is to say, when the charge 
is read out to the accused and is called upon 
to plead to it. Emperor v. John Me. iver. 
(P. B.) 37 Cr. L. J. 637 : 

162 1. C. 592 (2) ; 1936 M. VV. N. 281 : 
43 L. W. 548 :-70 M. L. J. 635 ; 

8 R. M. 1000 : 
A. I. R. 1936 Mad. 353. 

i 

S. 271 — Plea of guilty — dccused’s right 

to resile in enhanccmeni of sentence proceed- 
ings. 

An accused person, when called upon to 
show cause why his sentence should not be 
enhanced, has the right to show cause against 
his conviction even where he has been convicted 
on his own plea of guilty. Superintendent and 
Eemernbrancer of ' Legal Affairs, Bengal v. 
Jnanendra Nalh Ghose. 30 Cr. L. J. 1038 : 

119 I. C. 304 : 49 C. L. J. '432 : 
33 C. W. N. 599 : I. R. 1929 Cal. 781 : 
56 Cal. 1145 : A. I. R. 1929 Cal. 747. 

S. 27 !--■ Plea of guilty by one accused — 

Procedure. 

When a plea of guilty is entered by one of 
several co-accused who are to be tried jointly, 
a .Judge has, under S. 271, Cr. P. C,, a discretion 
to decide either that the accused be convicted 
on such plea or that he should be put on his 
trial in spite of his pica of guilty. The proper 
procedure to follow in such cases is that if the 
Judge convicts the accused on his plea of 
guilty, lie should be removed from the dock, in’ 
which case he can be called as a witness against 
the other accused ; or the Judg6 should put it 
on record that he decides to put the accused 


Cr. P. CODE (1898), S, 271 

on his trial inspite of his plea of guilty. 
Kesho Singh v. Emperor. 18 Cr. L. J. 742 : 

40 I. C. 742 : 20 O. C. 136 : 
A. I. R. 1917 Oudh 362. 

S. 271 — Plea of guilty — Conviction — 

Discretion. 

S. 271, Cr. P. C., though it directs that a plea 
of guilty shall be recorded, does not direct 
that the accused shall be convicted thereon, 
but only that he may be so convicted, that is 
to say, it is left to the discretion of the presid- 
ing Judge in each particular case to deter- 
mine whether in spite of the plea it is or is 
not desirable' to enter upon the evidence, 
Laxmya Shiddappa v. Emperor. 

18 Cr. L. J. 699 : 
40 I. C, 699 : 19 Bom. L. R. 356 : 

A. I. R. 1917 Bom. 220. 


S. 271 — Plea of guilty — Conviction, 

If a Court is not absolutely satisfied that an 
accused, who pleads guilty when the charge is 
read to him, fully grasps the serious nature of 
of his admission, his plea should be recorded 
but the Court should proceed to try him. 
Emperor V. Woman Bchni Bechar. 

3Cr. L.J. 317. 

S. 271— Plea of guilUj—Conviction. 

Under S. 271 (2), Cr. P. C., it is not obliga- 
tory on the Court to convict an accused who 
pleads guilty, ShanUer v. Emperor. 

27 Cr. L. J. 449 ; 

93 I. C. 241 : 24 A. L. J. 318 ; 

A. I. R. 1926 All. 318. 

S. 271— Plea of guilty— Discretion of 

Court, nature of. 

The expression “ by the Court ” in S. 271 and 
a " Court of Session” in S. 412 obviously 
mean the ” Judge” only, who, in his discretion, 
may convict on the plea of guilty. Once he 
has exercised his discretion under S. 271 (2), 
no considerations can be adduced to show that 
that discretion was not properly exercised 
so as to affect the provisions of S. 412 by 
which the appeal is restricted to question of 
sentence only. Shijama Charan v. Emperor. 

35 Cr. L. J. 1322 : 

151 I. C. 393 ; 7 R. P. 85 (2) : 

A. I. R. 1934 Pat. 330. 


S. 271 — Plea of guilty— Discretion of 

Court. 

S. 271, Cr, P. C., does^not direct that the 
accused shall be convicted where he pleads 
guilty but leaves it to the discretion of the 
Judge in each particular case to determine 
whether in spite of the plea, it is or is not 
desirable to enter upon the evidence. 
Uasranddin Mohammed v, EmperoT. 

30 Cr. L. J. 508 : 

115 I. C. 582 : 1. R. 1929 Cal. 406. 

A. I. R. 1928 Cal. 775. 


S. 271— Plea of guilty in murder cases. 

In case of murder it has long been the practice 
of the Allahbad High Court not to accept the 
plea of guilty. Murder is a mixed ^ question of 
tact and law and unless the Court is perfectly 
satisfied that the accused knew exactly what 
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was necessarily implied by his plea of guilty, 
the case should be tried. Dalli v. Emperor. 

23 Cr. L. J. 286 : 
66 I. C. 427 : 20 A. L. J. 326 : 
A. I. R. 1922 All. 233 (1). 

S. 271 — Plea of guiUy in murder cases. 

In cases under S. 802, Penal Code, it is un- 
desirable and not in accordance willi the usual 
practice to accept a plea ■ of guilty and bring 
the trial to an end thereon. Hasaniddin 
Mohammad v. Emperor. _ 30 Cr. L. J. 508 : 

115 I. C. 582 : I. R. 1929 Cal. 406 : 

A. I. R. 1928 Cal. 775. 

S. 271 — Plea of guilly in offence punish- 
able loilli death. 

It is not in accordance with the usual practice 
to accept a plea of guilty in a case where the 
natural sequence would be a sentence of death. 
La.emija Shiddappa v. Emperor. 

18 Cr. L. J. 699 ; 
40 I. C. 699 : 19 Bom. L. R. 356 ; 

A. I. R. 1917 Bom. 220. 

S. 271 — Plea of guilty — Lunatic, trial 

of — Procedure — Guilty, plea of, nut to be accept- 
ed in capital offences. 

The accused confessed having kilted his wife, 
and pleaded guilty at his trial for committing 
the offence of murder. The Sessions Judge 
recorded briefly the evidence of two prosecution 
witne.sscs to determine whether the offence 
committed was or was not culpable homicide 
amounting to murder. He found that the 
offence was murder and sentenced the accused 
to transporation for life on the ground that 
the accused ‘svithout being actually insane so 
as not to be aware of what he was doing, 
appears to be decidely a man of weak intellect.’ 
On appeal it was urged that tlie accused was 
insane or at any rate incapable of understand- 
ing the charge against him. The Cliief Court 
set aside tlie conviction and ordered re-trial and 
enquiry under S. 403, Cr. P. C. Pala Singh v. 
Emperor. 3 Cr. L. J. 80 ; 

6 P. L. R. 584 : 54 P. R. Cr. 1905. 
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knew exactly what was nece.ssarily implied bv 
bis plea of guilty, the case should be tried on 
evidence and the Court should come to a con- 
elusion on the evidenee as to the nature of the 
offence committed by the accused. Lahori v. 
Emperor. 26 Cr. L. J. 1316 • 

89 I. C. 260: 23 A. L.J. 587; 
A. I. R. 1925 All. 647. 


S. 271 — Plea of guilty— Procedure. 

After plea of guilty, there is nothing in issue 
to be tried between the crown and the prisoner. 
When a person has pleaded guilty, he ipso facto 
ceases to be an accused person. Jlii/iammad 
Yusuf V. Emperor. 32 Cr. L. J. 667 : 

131 1. C. 142 : 35 C. W. N. 490 : 
58 Cal. 1214 : A. I, R. 1931 Cal. 341. 


S. 271 — Plea of guilty — Procedure. 


It is, however, not illegal for the Court to 
proceed with the trial of an accused who has 
pleaded guilty without previously placing upon 
record its reasons for doing" so. Kesho Singh 
V. Emperor. ' 18 Cr. L. J. 742 : 

40 I. C. 742 : 20 O. C. 136 : 

A. I. R. 1917 Oudh 362. 

S. 271— Plea of guilty— Procedure. 

The trial of an accused does not necessarily 
come to an end as soon as he offers a plea of 
guilty and where a Judge does not convict on 
such a plea, the only other course open to him 
is to proceed with the trial of the accused. 
Kesho Singh v. Emperor. 18 Cr. L. J. 742 ; 

40 I. C. 742 ; 20 O. C. 136 ; 

A. I. R. 1917 Oudh 362. 


-S. 271— Plea of guilty-^Procedure. 


There is no implication that when an accused 
in the course of the trial withdraws his claim 
to be tried and pleads guilty, the Court is not 
entitled to record the plea and cither accept 
it or continue the trial, Shyama Charan 
Bharlhuar v. Emperor. 35 Cr. L. J. 1322 : 

151 I. C. 393 : 7 R. P. Sa (2) : 

A T TJ 11)14 Pat. 330. 


S. 271 — Plea of guilly — Murder case — 

Conviction. 

A conviction merely on a plea of guilty in a 
murder case is not illegal though in each case the 
circumstances must be examined to see whether 
tlie plea of guilty is one which should be acted 
on. .tianjoo V. Emperor. 24 Cr. L. J. 570 ; 

73 I. C. 266 : A. I. R. 1923 Nag. 251. 

S. 271 — Plea of guilly — Murder case. 

Under S. 271 if an accused person pleads 
guilty he may bo convicted upon bis own plea. 
Hut where the crime on the face of it appears 
to have been murder, the evidence should be 
taken. Achur ,'iiugh v. Emperor, 

36 Cr. L. J. 324 : 
153 I. C. 288 ; 28 S. L. R. 327 : 
7 R. S. 126 : A. I. R. 1934 Sind 204. 

S. 271 — Plea o'" gnilti/ — Murder, charge 

of. 

Murder is a mixed question of fact and law, 
and unless the Court is perfectly sati.stied that 
a person on his trial on a charge of murder 


S. 271— Plea of guilty— Gambling stale- 

inent — Duty of Court. 

In cases where an accused person when called 
upon to plead to a charge before a Court of 
Session, instead of pleading guilty, makes a 
long rambling statement more or less admitting 
guilt, it would be much safer if the Judge 
recorded a formal plea of “not guilty” and 
proceeded to try the ease in the ordinary way, 
recording the evidence. Emperor v. Deoki. 

7 Cr. L. J. 295 : 
28 A. W. N. 54 ; 5 A. L. J. 157. 

S. 271— Plea of guilty -Right of accused 

to resile from in revision for enhancement of sen- 
tence. 

Where an accused person has been convicted 
on his own jilea of guilty, he is not entitled, on 
notice being issued to lum, under S. 439 (-}» 
Cr. P. C., for showing cause against enhunce- 
i ment of sentence, to go behind the plea of 
I guilty as a confession of the facts charged or 
i to witlidraw his pica, Superintendent and lte~ 
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membrdncer oi Legal Affairs, Bengal v. Jnanendrd 
Nath Gliose. 30 Cr. L. J. 1038 : 

119 I. C. 304 : 49 C. L. J. 432 : 
33 C. W. N. 599 ; 1 . R. 1929 Cal. 781 : 
56 Cal. 1145 : A. I. R. 1929 Cal. 747. 

S. 271 — Pica of guilly—Senlcnce. 

Plea of guilty to cut short the trial and in the 
hope of lenient sentence is not a ground for 
departing from ordinary tariff of punisiiment 
for the offence. Shtjanin Charan v. Emperor. 

35 Cr. L. J. 1322 : 
151 1. C. 393 : 7 R. P. 85 (2) : 
A. I. R. 1934 Pat. 330. 

S. 271 — Plea of guilty — Trial. 

When a Sessions Judge is of opinion that the 
accused’s plea does not amount to a plea of 
guilty and the trial sliould therefore proceed, 
t^he trial ought to proceed in tlie usual way 
and the verdict of the Jury ought to be taken 
upon the evidence and not \ipon the .ludge’s 
view of the strength of the evidence. Emperor 
V. itJalimad Ismail. 1 Cr. L. J. 772 : 

6 Bom. L. R. 671. 

S. 271 — Pica of guilty, whether confession 

A plea of guilty under S. 271 (2) is not a 
confession such as is dealt with in the Evi- 
dence Act in respect of relevancy or irrele- 
vancy. Shijama Charan v. Emperor. 

33 Cr. L. J. 1322 : 
151 I. C. 393 : 7 R. P. 85 (2) ; 
A. I. R. 1934 Pat, 330. 

— S. 271 — Plea of guilty — Use against 

co-accused. 

If the Court does not convict an accused 
person on his plea of guilty, his trial does not 
terminate with his plea and, therefore, a con- 
fession by him may be taken into consideration 
under S. 30 of the Evidence Act as against 
any other person who had been jointly tried 
Svith him of tlie same offence. Shanker. v. 
Emperor. 27 Cr. L. J. 449 : 

93 I. C. 241 : 24 A. L. J. 318 : 
A. I. R. 1926 All. 318. 

S. 271 — Plea of guilty, use of, against 

co-accused. 

Where the Court accepts the plea of guilty 
and convicts the accused on his plea of guilty, 
his confession should not be used as e.vidence 
against his co-accused because he ceases to 
be tried jointly along with them. Shanker v. 
Empero r. 27 Cr. L. J. 449 : 

93 I. C. 241 : 24 A. L. J. 318 : 
A. I. R. 1926 All. 318. 

^ — Ss. 271, 272 — Plea af guiJty—Discrc- 

tion of Court. 

Court has di.scretion when accused pleads 
guilty to accept it or not. Where accused 
pleads guilty, the Court need not necessarily 
record a conviction against him. His plea 
shall be recorded, and in a suitable case, Court 
may leave the matter there and discharge him. 
He cannot then be tried. Muhonimad Yusuf v. 
^Emperor. 32 Cr. L. J. 667 ; 

131 I. C. 142 : 58 Cal. 1214 ; 
A. L R. 1931 Cal. 341. 1 
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S. 271— Procedure — Charge, reading of 
—Plea of guilty— Duty of Court. 

The Judge is bound to read and explain 
the^ charge to the accused and he ought to 
satisfy himself by interrogation of the accused, 
if necessary, that he fully understands the 
responsibility which he assumes in making a 
plea of guilty. Having done so, the Judge 
is then in a position to exercise properly the 
discretion which the law allows and to put 
upon record the reasons which guide his 
discretion. Kesho Singh v. Emperor. 

18 Cr. L. J. 742 : 
40 I. C 742 : 20 O. C. 136 ; 
A. I. R. 1917 Oudh 362. 

S. 272. 

See Cr. P, C., S. 272. 

S. 272 — Scope— Simultaneous trials by. 

same jury. 

Tltere is no provision for two cases being heard 
at the same time before the same Jurors. 
Itajatnlla Paikar v. Khudia Karigar. 

32 Cr. L. J. 1233 (1) : 
135 I. C. 896 (a) : 54 C. L. J. l46 ; 

I. R. 1931 Cal. 896 (1) ; 
A. I. R. 1931 Cal. 709. 

S. 272 — Proviso — Scope. 

Under S. 272, there is no objection to the 
same Jury trying any number of accused one 
after the other, subject to the right of the 
accused to object. Rajatullya Paikar v. Khu- 
dia Karigar. 32 Cr. L. J. 1233 (1) : 

134 1. C. 896 (a) : 54 C. L. J. 146 : 

I. R. 1931 Cal. 896 (1) : 
A. I. R. 1931 Cal. 709. 

S. 273. 

See also (i) Cr. P. C., 1898, Ss. 21.'), 
403. 

S. 274 — Jury — Number of Jurors to be 

summoned and chosen. 

The provision contained in S. 274, Cr. P. C. 
that where an accused person is charged with 
an offence punishable with death, tlie Jury 
shall consist of nine persons, if practicable, is 
not in any way less mandatory than ihe pro- 
vision that it shall consist of not less than 
seven. The only difference is that the pro- 
vision as to the nine persons only becomes 
operative on fulfilment of the condition that 
it is practicable to have that number : whereas 
the provision as to not less than seven persons 
is absolute in character. Amir Khan v. Em- 
peror. 31 Cr. L. J. 425 : 

122 I. C. 557 : 33 C. W. N. 1053 : 

51 C. L.J. 574. 

S. 274— Jury, proper constitution of. 

Where a Sessions Judge summoned 12 Jurors 
for the trial of an offence punishable with 
death, eight persons appeared in accordance 
with the summons, and seven were choseu from 
amongst them to act as the Jury ; Held, that 
the Tribunal was not properly constituted in 
view of the provisions of Ss. 274 and 326 of 


1903 


ALL INDIA CRDIINAL DIGEST (1904—1940) 


1901 


Cr. P. CODE (1898), S. 274 

the Cr. P. C. and that the proceedings were 
illegal. SerajiU Islam v. Emperor. 

29 Cr. L. J. 927 : 
111 I. C. 735 : 55 Cal. 794 : 
A. I. R. 1928 Cal. 645. 

S. 274 — Jury, proper constitution of. 


Where in a charge for an offence under S. 302, 
Penal Code, fourteen persons were summoned, 
nine appeared and out of them seven were 
chosen to form the Jury ; Held, that the Jury 
was not legally constituted and the trial was 
illegal. Amir Khan v. Emperor. 

31 Cr. L. J. 425 : 
122 I. C. 557 : 33 C. W. N. 1053 : 

51 C. L. J. 574. 

S. 274 — Number of jurors. 


A trial held by a jury consisting of a larger 
number of men than that directed by the Local 
Government under S. 274 (2) is a nullity as 
not having been held by a properly constituted 
Tribunal. Emperor v. George Booth. 

1 Cr. L. J. 43 : 
24 A. W. N. 1 ; I. L. R. 26 All. 21l! 

S. 274 — Number of jurors. 

18 jurors summoned in murder case — 
8 present— 7 selected and trial with their 
aid — Trial held valid. Mukanda Murari Pal 
V. Emperor. 36 Cr. L. J. 803 : 

155 I. C. 599 : 61 Cal. 190 : 
A. I. R. 1934 Cal. 10. 

-S. 274 — Number of jurors. 


Eighteen jurors summoned — Only seven 
jurors present — Impracticability of obtaining 
full number — Trial with seven jurors, held 
valid. Emperor V. Benetl Pramanik. (S.B.) 

36 Cr. L. J. 944 
156 I. C. 481 : 39 C. W. N. 954 
468 1. C. 900 ; 62 Cal. 900 
A. I. R. 1935 Cal. 407. 

S. 374 — Number of jurors. 

If the judge proceeds with seven jurors, 
it must be assumed in the absence of any- 
thing on the record to satisfy the .Appeal 
Court that it was practicable to have more than 
seven jurors, that S. •274 had been complied 
with. Alsbarw Emperor. 41 Cr. L. J. 871 
190 I. C. 233 : 1940 M. W. N. 1112 
52 L. W. 662 : 7 B. R. 118 
1940 A. L. J. 778 

13 R. P. C. 88 P. C. : A. I. R. 1940 P. C. 176. 

S. 274 — Number af jurors. 

In a murder case where the number 


-- -- of I 

jurors summoned is fourteen, nine of whom j 
appear and are chosen by lot, the trial is j 
not bad by reason of the fact that only 1 
14 jurors have been summoned in contraven- 1 
tion of the provisions of Ss. ‘274 and 3‘26, j 
Vr. P. C. Empexpr V. AJi. (F.B.) j 

31 Cr. L. J. 536 : ; 
123 I. C. 664 : 34 C. W. N. 296 : ! 
54 C. L. J. 171 : A. I. R. 1930 Cal. 212. j 


S. 274 — Number of jurors. 

In a trial for murder, it is tlic duty of the 
judge to consider whether it is practicable to 
h.ivc nine jurors, and as the objection touches 
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the very constitution of the Court, the onus 
IS not upon the accused to show that the 
Court did not consider the practicabilitv of 
having nine jurors. Sheheb Ati v. Emperor. 

33 Cr. L. J. 129 

135 I. C. 435; 58 Cal. 1272 

35 C. W.N. 711:54 C. L.T. 307 . 
I. R. 1932 Cal. 115 : A. I. R. 1931 Cal. 793 : 

S. 274 — Number of jurors. 

No complaint by accused as to insuiflciency 
of jurors— Objection by prosecution as to 
the number of mode of selection of jurors 
cannot be alio (red at end of trial. Superim 
tendent and Remembrancer of Legal Affairs, 
Bengal v. Ajil Munshi. 33 Cr. L. J. 869 • 

140 I. C. 18 : 1. R. 1932 Cal. 683 : 
A. I. R. 1932 Cal. 750 (2). 


S. 274 — Number of jury. 

Where it cannot be said that it is not 
practicable to empanel a jury of nine as 
required by S. 274, Cr. P. C., and there is a 
breaeh of this statutory provision, the jury 
is illegally constituted and the conviction is 
illegal. Dwarika Malo v. Emperor. 

31 Cr. L. J. 377 : 
122 I. e. 219 : 33 C. W. N. 692 : 
56 Cal. 1154 : A. I. R. 1930 Cal. 60. 

S. 275. 


See Cr. P. C., 1898, S. 528-A. 

S. 275 — European-Proof. 

‘ European ’ must satisfy that he is a 
European British-subject. Guthrie v. Empe- 
ror. ' 35 Cr. L. J. 827 : 

148 I. C. 933 ; 15 P. L. T. 82 : 
13 Pat. 177 : A. I. R. 1934 Pat. 200. 

S. 275 — European, xohal is. 


(Quaere — Whether every European British- 
subject is European within S. 275. Guthrie 
v. Emperor. 35 Cr. L. J. 827 : 

148 l; C. 933 : 15 P. L. T. 82 : 

13 Pat. 177 : A. I. R. 1934 Pat. 200. 

S. 275— Jury trial— Claim by accused 

— Duty of Magistrate. 

When an accused person claims that he 
should be tried under Ch. XXXIII, Cr. P . C., 
the duty of the Magistrate inquiring into or 
trying the case is to satisfy himself that 
the complainant and the accused person 
are respectively European and Indian British 
subjects, or vice versa and that in view of 
sucli status of the accused and the complain- 
ant, respectively, it is expedient in the interests 
of justice that the case should be tried junder 
the provisions of that Chapter. When the 
Magistrate is so satisfied, the trial must take 
place under the provisions of S. 41G of the 
Code, i. e., the accused must be tried by 
a Jury, the majority of whom shall, if the 
accused so requires, be of the category 
within which the accused himself comes. 
But when the trial before the Court of 
Sessions would, in the ordinary course, be 
with the aid of .Assessors, the accused has 
the right under Proviso to S. -tlO of the. 
Code to be tried with the aid of Assessors 
alt of whom shall be Europeans or Americans 



1821 


1822 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 244 

S. 244 — Scope — Non-examinalion of com- 
plainant — Effect of. 

The non-examination of a complainant under 
S. 244), Cr. P. C., in a summons case does not 
vitiate the whole of the proceedings, as that 
section merely enjoins that he shall be heard 
and does not say that he is to be examined, 
and S. 247 of the Code would not apply because 
it does not deal with the examination of the 
complainant but with his appearance. Amir 
Mia V. Sarafdi Hazi. 21 Cr. L. J. 252 : 

55 I. C. 204 : 24 C. W. N. 199 : 

A. I. R. 1920 Cal. 68. 

S. 244 — Slay of criminal proceedings — 

Charge of criminal misappropriation — Declaratory 
suit by accused — Stay of criminal proceedings. 

A person against whom criminal proceedings 
are instituted cannot claim as a matter of 
course that such proceedings shall be stayed 
pending the result of civil proceedings ; in each 
case discretion must be exercised and the 
particular circumstances of the case duly con- 
sidered. Where, therefore, the petitioner was 
on the 3rd October charged with criminal mis- 
appropriation in respect of a necklace and on 
the 4th filed a civil suit for a declaration 
that the necklace belonged to him making all 
other claimants defendants, and on the 7th, 
applied for postponement of the criminal pro- 
ceedings : Held, that as the civil suit hid been 
instituted without any unnecessary delay, and 
as all the claimants to the property had been 
made defendants in the suit, the petitioner 
was entitled to the relief claimed and the 
criminal proceedings should be stayed. Nur 
Din V. Emperor. 17 Cr. L. J. 205 : 

34 r. C. 317 ; 8 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 137. 

S. 244 — Summoning of loitnesses. 

S. 244 does not give any discretionary power 
in summons cases to refuse to compel the 
attendance of a witness on whom the Court 
has already issued process. Ajab Lai 
Rai V. Bhagaioan Sahu. 

34 Cr. L. J. 1203 : 
146 I. C. 54 : 14 P. L. T. 453 : 
6 R. P. 232 :'A. I. R. 1933 Pat. 494. 

S. 244 — Summoning of witnesses — Euly 

of Court, 

No doubt, under S. 244, Cr. P. C., the 
Magistrate has the discretion to refuse to 
summon defence witnesses, but an application 
made by the accused for summoning his 
witnesses cannot be completely ignored. Al- 
though in failing to consider the application, 
the Magistrate acts incorrectly, it is not an 
illegality. Vidya Parkash v. Emperor. 

41 Cr. L. J. 340 ; 
186 I. C. 575 : 41 P. L. R. 804 : 
12 R. L. 422 : A. I. R. 1940 Lah. 58. 

S. 244 (2) — Summoning witness — Wit- 
ness, refusal of, to appear—Magistrate, power of, 
to compel attendance. 

Under Sub-s. (2) of S. 244, Cr. P. C., the 
Court cannot compel a witness to appear 
before it, if the witness refuses to appear. 
In such a case, the witness may be liable for 
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disobedience of the summons but a complain- 
ant or accused is not entitled to ask the Court, 
as a matter of right to compel attendance 
of a witness, who does not care to attend in 
obedience to a summons. A Magistrate, there- 
fore, is not bound to re-issue the summons in 
such a case. It is in his discretion to issue a 
fresh summons if he likes, but the Code does 
not compel him to do so. Selvamuihu v. Chin- 
nappan Cheitiar. 27 Cr. L J 76 • 

91 I. C. 252 : A. I. R. 1926 Mad. 36l‘. 

S. 244 (2) — Summoning of witnesses — 

Discretion of Court, 

Under S. 244 (2), Cr. P. C., a Magistrate is 
under no obligation to issue process in a 
summons case to compel the attendance of a 
witness on the application of either side. 
Jhabbu V. Emperor. 21 Cr. L. J. 385 (b) • 

55 I. C. 993 ; A. I. R. 1920 Lah. 330. 

S. 245. 

See Conviction. 

S. 245 — Acquittal. 

Acquittal without examining complainant or 
his witnesses is not legal. Emperor v. Varadara- 
jtilu Naidu. 33 Cr. L. J. 274 (1) : 

1361. C. 314 (2) : 1931 M. W. N. 1050 ; 
35 L. W. 140 ; I. R. 1932 Mad. 282 (2) ; 

A. I. R. 1932 Mad. 25 (2). 

S. 245 — Acquittal — Revision. 

A criminal revision against an order of acquit- 
tal is not generally entertained but it may 
be entertained at the instance of one towards 
whom the accused acted most arbitrarily 
and in a most high-handed manner. Sabapathi 
Mudali V. Kuppusami Mudali. 

2 Cr. L. J. 382 : 
15 M. L. J. 225. 

Ss. 245, 253, 437 — Acquittal — Summons 

case tried as Warrant-Case — Discharge of accused, 
effect of. 

If a Magistrate trying a Summon case, 
whatever procedure he adopts, finds no case 
made out against the accused, and lets him 
go unconditionally, he acquits him, though 
he styles his order an order of discharge and 
takes on to it the number of some section of 
the Code which deals with discharges. Under 
such circumstances, the Sessions Judge has 
no power to take action under S. 437, Cr. P. C., 
on the Magistrate’s order. Sessions Judge of 
Tinnevelly v. Venkatarama Aiyar. 

11 Cr. L. J. 353 : 
6 1. C. 385. 

S. 245 (2) — Enhancement af sentence. 

The High Court will enhance the sentence 
only where the punishment appears to be so 
grossly and entirely inadequate as to involve 
failure of justice. Emperor v. Kalla. 

35 Cr. L. J. 760 : 
148 I. C. 884 (1) : 16 N. L. J. 194 : 

6 R. N. 222 (1) ; 
A. I. R. 1934 Nag. 117 (1). 

S. 246. 

See Conviction. 
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or Indians according to the category within- 
which the accused comes/ Bray v. Emperor. 

. 26 Cr. L. J. 540 : 
85 I. C. 380 : 5 Lah. 515 : 
A. I. R. 1925 Lah. 236. 
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antive part of the section. Skewaram 
Jcihanatid Shivdasani v. Emperor. 

41Cr.L. J. 28: 
184 I. C. 474 ; 1940 Kar. 249 • 
12 R. S. 107 : A. I. R. 1939 Sind 209. 


s. 275 — Jury trial — Itight, token to be 

claimed. 

To enable an accused person who is 
an Indian British-subject to claim to be 
tried by a Jury consisting of majority of 
his countrymen, it is a condition precedent 
that he should have claimed that right be- 
fore the Committing Maigstrate who is then 
to enquire into the matter and give his 
finding thereon, which, if adverse to the accus- 
ed, may be challenged in subsequent pro- 
ceedings. An accused person is debarred 
from setting up such a plea for the first 
time at any subsequent stage. Emperor v. 
Sooniar Abdulla. 29 Cr. L. J. 721 : 

110 I. C. 577 : 22 S. L. R. 472 : 
A. I. R. 1929 Sind 23. 

^ S. 275 — Nationality of jurors. 

Persons tried under Ch. 33 — Only two out 
of five persons Europeans — Conviction be set 
aside. Guthrie v. Emperor. 

35 Cr. L. J. Sc7 : 
148 I. C. 933 : 13 Pat. 177 ; 
IS P. L. T. 82 : A. I. R. 1934 Pat. 200. 

S. 275— iScopc. 

Merely because an accused person is 
tried in accordance with tiie provisions of 
S. 275, it does not follow that the accused 
was tried under Chap. XXXIII. H. ff . 
Scott V. Emperor. 36 Cr. L. J. 595 ; 

1 13 Rang. 104 ; 7 R. Rang. 318 : 
154 I. C. 837 ; A, 1. R. 1935 Rang. 67. 

S. 276. 

Sec Cr. P. C., 1808, S. 274. 

> 

-1 S. 276— Attendance of jury— Duty of 

Court, 

There is no provision in the Code by 
which the Court is to ascertain beforehand 
bow many of the persons summoned to serve 
ns jurors have attended. Lala v. Emperor. 

35Cr. L.J.668; 
148 I. C. 339 : 1933 A. L. J. 1446 : 
56 All. 210 ; 6 R. A. 683 : 
A. I. R. 1933 Ail. 941. 

/ 

S. 276— Chosen— Meaning of. 

“Chosen” in proviso 2 to S'. 276 only means 
“selected.” Lala v. Emperor. 

35 Cr. L. J. 668 : 
148 I. C. 339 : 1933 A. L. J. 1446 ; 
56 All. 210 ; 6 R. A. 683 : 
A. I. R. 1933 All. 941. 

S. 276— Constitution of "chosen” in 

Provisos 3 and 4 to S. 276, meaning of. 

In the absence of words in the* context 
to the contrary, “chosen” in Provi.so 8 
and also in Proviso 4 to S, 270, Cr. P. C,, 
must mean chosen by lot, as in the subst- 


S. 276 — Construction of. 

The first part of S. 27G, Cr. P. C., which 
provides that the Jury shall be chosen by 
lot is mandatory and governs the second 
portion, and the second portion of the sec- 
tion cannot be construed so as to whittle 
down the plain meaning of the first part. 
Akbar AH v. Emperor. 28 Cr. L. J. 881 : 

1041. C. 897: 8 P. L. T. 800 : 

7 Pat. 61 : A. I. R. 1928 Pa t. 1. 

S. 276 — Jurors, choosing of — Common 

and special juries — Procedure. 

Both tlie substantive part of S. 276 and 
Proviso 2 to that section govern botli 
common and special juries, and proceedings 
in High Courts and Sessions Courts. When 
the trial of the case has not been begun, 
S. 276, Proviso 2, would apply. A juror 
can only be chosen from the persons present. 
Persons even qualified cannot be called from 
outside the peecincts of the Court. Ss. 276 
and 270 contemplate that the choosing 
of the jury shall be a continuous process 
at the beginning of the trial, and from the 
persons summoned to appear and present 
in Court at the commencement of the 
proceedings, A deficiency is only apparent 
after the names of all those summoned and 
present have been e.xhausted by the chances 
of the lottery and cliallenge and Ss. 270 and 279 
do not contemplate that a deficiency shall 
be recognized and then obviated by the 
summoning of fresh jurors, so that the 
jury can be summoned and chosen in three 
instalments. It is the actual presence of 
the potential juror in the Court which is 
the condition of his eligibility. That is 
the safeguard that even in this case there 
shall be an element of chance which is 
present in the choosing by lot of the 
other jurors. The facl then that the person 
subsequently summoned may be on the 
special jury list is no substitute for the 
fact that he was not present. Sliewaram 
Jelhanand Shivdasatii v. Emperor, 

41 Cr. L. J. 28 : 

184 I. C. 474 ; 1940 Kar. 249 : 

12 R. S. 107 : A. I. R. 1939 Sind 209. 

S, 276 — jurors, choosing of — Dijicien- 

eij, meaning of. 

The word 'deficiency in S, 276 (2) refers to the 
deficiency in the number by which the number 
of persons answering their names and empan- 
elled falls short of the number of persons of 
which the Jury should consist. The practice 
followed in the Mofussil Courts of ascertaining 
beforehand how many of the persons summon- 
ed to serve as Jurors have attended and of thus 
determining the deficiency to be supplied is 
erroneous. Kidar Nath Mahato v. Emperor. 

29 Cr. L.J. 437 : 

108 I. C. 577 : 47 C. L. J. 43 : 

32 C. W. N. 221 : I. L. T. 40 Cal 1 : 
55 Cal. 371 ; A. I. R. 1928 Cal. 83. 
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S. 276 — Jurors, choosing of — Irrcgula- 

riltj, effect of. 

In a Sessions trial before a Judge of the Judi- 
cial Commissioner’s Court, sitting in its Sessions 
Court jurisdiction, in the first instance, thirty 
persons were called to serve as jurors from the 
special jury list prepared in accordance with 
Ss, 313 and 314, Cr,P. C. and of these eleven were 
unserved and nineteen were present in Court. 
After the parties had exercised their right of 
challangc under S. 277, only eight jurors out 
of the nine required under S. 274 (1) had been 
secured. The Judge directed the Clerk of the 
Crown in accordance with the rules framed by 
the Court, to issue fresh summonses and two- 
more persons were summoned. Of these one 
S arrived and was chosen. He was not chosen 
by lot, and then one juror, R. already chosen, 
asked, on the ground of urgent business, to be 
excused, and he was allowed to go and S took 
his place. Still one juror was wanted and then 
the Clerk of the Crown ordered summonses on 
four other persons from the special jury list 
to be issued and out of those four persons sum- 
moned two appeared. Of these two, one M was 
chosen by lot : Held, that there were irregu- 
larities in empanelling the jury and the trial 
was vitiated as the jury was not properly 
constituted. There was an irregularity when 
S was chosen as one juror when he appeared 
in answer to a summons because he was not 
chosen by lot or from among the persons sum- 
moned before a dcricioncy appeared, nor could 
he be deemed to have been added to the jury 
in place of R under the provisions of S. 282. 
There was also an irregularity in choosing the 
last juror. So far as R. 18 of the Rules of the 
Judicial Commissioner’s Court authorized the 
procedure followed by the Judge, it was nllra 
virci. Shcivarani Jelhanand Shivdasani v. I 
Emperor. , 41 Cr. L>. J. 28 : 

184 I. C. 474 : 1940 Kar. 249 ; 

12 R. S. 107 : A. I. R. 1939 Sind 209. 

— S. 276 —Jurors, choosing of — Irregit- 

lariUj, effect of. 

Where, of the Jurors summoned, nine were 
present and out of them three were discharged 
and six were elected to sit and another person 
whose name was on the .special Jurors’ list was 
requisitioned from a local school to sit as the 
seventh : Held, that the procedure followed 
was entirely unauthorised and the trial was 
illegal. Abidali Fakir v. Emperor. 

31 Cr. L. J. 281 : 

121 I. C. 569 ; 33 C. W. N. 722 .- 
55 Cal. 835 : A. I. R. 1929 Cal 728. 

S. 276 — Jurors, choosing of — Jurors 

not chosen by lot, effect of — illcgaliUj. 

S. 270, requires that the Jurors must be 
chosen by lot where, therefore, out of the 
Jurors summoned only as many attend as are 
necessary to form the quorum under the section, 
the proper course for the Judge to follow is to 
choose some other persons who arc present as 
.Turors, to add their names to those of the 
•luror.s who have attended and from the whole 
body to choose the ncccssrry quorum by lot to 
act as the .Tury in the case. Wiiere out of 
twelve .Jurors summoned in a case only five 
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-attended and those were empanelled and the 
Court proceeded to hear and decide tlie case .• 
Held, that the provisions of S. 270 Avere not 
complied with and that the trial rvas vitiated 
irrespective of the fact Avhether any prejudice 
had or had not been caused to the accused, 
Bhola Nath Hazra v. Emperor. 

28 Cr.L-.J.l94(a); 
99 I. C. 930: 44 C.L.J. 541: 
A. I. R. 1927 Cal. 242. 

S. 276— Jurors, choosing of — N amber 

not sufficient to form Jury — Selection by lot, 
whether necessary — ‘ Deficiency ‘ number of 
Jurors required ’, ‘ chosen ’, meanings of. 

The provision of choosing Juror by lot is 
applicable only Avhen the person summoned 
to act as Juror arc present in such number ns 
to make it possible to choose them by lot, and 
when such number is not present, the number 
of Jurors required may be chosen from such 
persons as may be present in Court. Rahamat 
Sheikh v. Emperor. 28 Cr. L. J. 615 : 

' 102 I. C. 903 : 31 C. W. N. 711 : 54 Cal. 1026 ; 

A. I.R. 1927 Cal. 593. 

^ — S. 276 — Jurors, choosing of. 

S. 27G, Cr. P. C. provides, in the first instance, 
for a ballot among the persons summoned 
under S. 326, all of whom may or may not be 
present. Wlicn their names have been 
exhausted, if a Jury has not yet been 
empanelled, the Court may, in its discretion, 
allow the number requisite to complete the 
Jury to be chosen from among the by-standers 
or may adjourn the case for a fresh Jury to 
be summoned. As each name is drawn and 
called aloud, if the person summoned answers, 
or os each Juror is chosen from among the 
by-standers, should that point have been 
! reached, and that course be pcrmjtted, the 
! accused shall be asked if he objects to bp tried 
by such Juror. Should the objection be 
ailoAVcd, tlic Court should proceed as laid down 
in S. 279 (2) adopting the course prescribed 
according as there arc or are not persons left 
from among those summoned ivhose names 
have not been drawn. Kcdar Nalh Mahalov. 
Emperor. 29 Cr. L. J- 437 : 

108 I. C. 577 : 47 C. D, J. 43 : 32 C. W. N. 221 : 

I. L. T. 40 Cal. 1 : 55 Cal. 371 : 

A. I. R. 1928 Cal. 83. 

S. 276— Jurors— Deficiency in— Persons 

not present in Court asked to come to Court ana 
chosen as Jurors — Legality of trial. 

Persons ivho are not present in Court cannot 
be asked to come to tlie Court for the purpose 
of being called to serve as Jurors and then 
chosen to serve as .Jurors. Four out of JO 
persons summoned as Jurors attended Court. 
Two out of the four were objected to. Tlie Judge 
thereupon, asked certain persons who were not 
present in Court to come to Court for tlie 
purpose of being called to .serve as .Jurors and 
chose them as Jurors : Held, that the trial 
was illegal ns tlie .Jury was not empanelled in 
accordance with law. Sndaral Sheik v. 
Emperor. 30 Cr, E. J. 136 : 

113 I. C. 328 ; 48 C. L. J. 479 : 

I. R. 1929 Cal. 125. 



1970 


All INDIA CRIMINAL DIGEST (1904—1940) 


1969 

Cr. P. CODE (1898), S. 276 
-S. 276 — Jurors. 

Deficiency in jurors — Procedure provided for 
making up deficiency applies to special jurors. 
Manir Sheikh v. Emperor. 34 Cr. L. j. 1098 : 
145 I. C. 889 : 60 Cal. 725 : 6 R. C. 163 : 

A. I. R. 1933 Cal. 638. 

— S. 276, pro. (2) — Jurors, meaning of. 

Empanelling of Jury. 

The word “ jurors ” in proviso 2 to S. 270, 
Cr. P. C., is a general term meaning both 
special and common jurors and S. 270 and the 
following Ss. 277, 278 and 279 must be read to- 
gether as prescribing the proeedure of cmpanel- 
jurors, Saheb Ali v. Emperor. 

33 Cr. L. J. 129 : 
135 I. C. 435 : 58 Cal. 1272 : 35 C. W. N.* 711 : 

54 C. L. J. 307 : I. R. 1932 Cal. 115 : 

A. I. R. 1931 Cal. 793. 

■ -S. 276 — Jurors, selection of — “ Chosen,” 

meaning of. 

The word ‘ chosen ’ in the said proviso means 
' chosen by lot’, and a deficiency of persons 
summoned to attend as Jurors cannot be 
supplemented otherwise than by lottery from 
those persons present in Court. Tlosonali v. 
Emperor. 28 Cr. L. J. 889 : 

104 I. C. 905 : 46 C. L. J. 160 : 
31 C. W. N. 1102 : A. I. R. 1927 Cal. 787. 

S. 276 — Jurors, selection of — Deficiency 

how to be made up. 

There is notliing in S. 270, Cr. P. C. which 
requires that in case of a deficiency in the 
number of persons summoned to serve as 
Jurors, the deficient Jurors should be chosen 
by lot or from among persons wlio arc on the 
Jury list. Government of Bengal v. Muchu 
Khan. 26 Cr. L. J. 819 : 

86 I. C. 467 : 29 C. W. N. 652 : 
A. I. R. 1925 Cal. 798. 

S. 276 — Jurors, selection of — jtequisition 

of persons not present in Court, legality of. 

In empanelling a Jury, selection has to be 
made from Jurors attending in obedience to 
summons and chosen in the manner provided 
by S. 270, Cr. P. C. or if llicrc is no such other 
Juror present then any other person present 
in the Court, whose name is on the list of 
Jurors or whom the Court considers a proper 
person to serve on the Jury may be selected. 
There is no provision for requisition of Jurors 
from the persons not present in Court. Abidali 
Fakir v. Emperor. 31 Cr. L. J. 281 

121 1. C. 569 ; 33 C. W. N. 722 : 56 Cal. 835 : 

A. I. R. 1929 Cal. 728.: 

S. 276 — Jnry, constitution of— Guiding 

principle. 

The guiding principal underlying the sections 
of the Cr. P. C. relating to the constitution of 
a Jury is to secure an impartial trial by 
rendering impossible any intentional selection 
of Jurors to try a particular case, and an 
accused person has a right to claim to be tried 
by a Jury chosen with strict regard to all 
the safeguards provided in the Code to secure 1 
perfect impartiality. Rosonali v. Emperor. 

28 Cr. L. J. 889 ; 
104 I. C. 905 ; 46 C, L. J. 160 : 
31 C. W. N. 1102 : A. I. R. 1927 Cal. 787. 
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S.. 116— Jury— Deficiency in number— 

Procedure. 

In the case of a deficiency in the required 
number of Jurors, the Court may under 
proviso (2) of S. 276, Cr. P. C., empanel other 
persons present in the Court to fill up the 
vacancy ; but it has no power to send for 
persons who are not present in Court to fill up 
the vacancy. Muhammad Sagiruddin v 
Emperor. 30 Cr. L. T. 120 '• 

113 I. C. 280 : 1. R. 1929 Cal. 123 • 

A, I. R. 1928 Cal. 551. 

S. 276 — Jury not constituted by lot 

Conviction, illegal. 

Jurors are judges of fact, and in the absence 
of a properly constituted jury, conviction is 
illegal. A violation of the imperative 
procedure laid down in S. 276, Cr. P. C. is such 
as cannot be cured by the provisions of S. 537 . 
Bradshaio v. Emperor. 12 Cr. L. J. 46 (b) • 
9 I. C. 278 : 8 A. L. J. 182 ; 33 All. 385! 

S. 176— Jury, proper constitution of. 

Where five persons are required to constitute 
a Jury and the choice is made from five 
persons only, there cannot be, under any 
circumstances, a choice by lot. Akbar Ali v. 
Emperor. 28 Cr. L. J. 881 : 

104 I. C. 897 : 8 P. L. T. 800 : 7 Pat. 61 ; 

A. I. R. 1928 Pat. 1. 

S. 116— Jury, proper constitution of . 

Where only five Jurors were present in 
Court though ten were summoned and the 
Court chose those live persons by drawing the 
lot from the names of the Jurors summoned 
including those Jurors who were absent, and 
these five .Jurors constituted the Jury without 
any objection by the accused : Held, that 
there was no irregularity in the constitution 
of the Jury , that even if there was an 
irregularity, it was cured by S. 537, Cr. P. C. 
Akbar Ali v. Emperor. 28 Cr. L. J. 881 ; 

104 I. C. 897 ; 8 P. L. T. 800 : 7 Pat. 61 : 

A. I. R. 1928 Pat. 1. 

S. 116— Jury, proper constitution of. 

Where, out of the Jurors summoned, only 
the requisite number appear and they 
constitute the Jury, the Jury is not properly 
constituted inasmuch as Jurors must be 
selected by lot under the provision of S. 276, 
Cr. P. C. Tajali Mian v. Emperor. 

28 Cr. L. J. 843 : 
1041. C. 459 : 9 P. L. T. 57: 
I. L .T. 40 Pat. 50 : 7 Pat. 50 : 
A. I. R. 1928 Pat. 31. 

S. 276 — Empanelling of jury — Mean- 
ing of words— '‘Deficiency” and ‘‘chosen”, mean- 
ings of. 

The -words ‘deficiency’ and the ‘number of 
.Jurors required’ in the second proviso to 
S. 276, Cr. P, C., mean deficiency in the 
number of Jurors required to make up the 
.Jury and not to make up a sufficient 
number for purpose of selection by lot and 
the -svord ‘chosen’ in the same proviso does 
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not mean chosen for purposes of a lottery i 
but chosen to sit. I?aliamat Sheikh v. Emperor. ! 

28 Cr. L. J. 615 : : 
102 I. C. 903 : 31 C. W. N. 711 : 

54 Cal. 1026 : A. I. R. 1927 Cal. 593. 

S. 276 — Meaning of words — Deficiency, 

meaning of. 

The deficiency referred to in S. 270 refers 
to the number required to form the quorum 
and the number of jurors required, means i 
the number required to make up the quorum, j 
Lala V. Emperor. 35 Cr. L. J. 668 : : 

148 I. C. 339 : 1933 A. L. J. 1446 ; ' 
56 All. 210 : 6 R. A. 683 : 
A. I. R. 1933 .411. 941. ^ 

S. 276 — Number of Jurors — *‘Rcquir- ; 

cd”, meaning of. 

The word ‘required’ in proviso (2) to S. 276, 
Cr. P. C. does not mean required to con- 
stitute the quorum for a .lury or to make ; 
up the minimum number of .Jurors wliich i 
will render a choice of .Jurors by lot pos- ■ 
sible, but refers to the words immediately , 
preceding, namely, ‘in case of a deficiency of i 
persons summoned’, and means required to ; 
make up the minimum number of Jurors 
summoned to attend under S. 320. Tiosonnli v, i 
Emperor. 28 Cr. L. J. 889 : ; 

104 I. C. 905 : 46 C. L. J. 160 : i 
31 C. W. N. 1102 : 
A. I. R. 1927 Cal. 787. j 

S. 276— Scope. I 

Ss. 277 to 279, must be read together as ; 
prescribing .one continuous procedure for the 
empanelling of juries according to circum- 
stances. Lain V. Emperor. 35 Cr. L. J. 668 : 

148 I. C. 339 : 1933 A. L. J. 1446 : 

56 All. 210 : 6 R. A. 683 : 1 
.A. I. R. 1933 All. 941. | 

S. 276 — Special jury — Sedilion trial — 1 

Desirability of. ! 

Though the matter is one of discretion, it . 
is desirable that a trial for sedition under , 
S. 12-t-A, Penal Code, should ordinarily be | 
bv a Special .Jury. Emperor v. Phillip Spratt. i 

29 Cr. E. J. 411 : ' 
108 I. C. 509 : 30 Bom. L. R. 313 : 

A. I. R. 1928 Bom. 74. j 

5. 278. ' 

.S\r Cr. P. C., 1890, S, 274. 

— — S. 278 — Juror — Absence of objection. 

Uhjeclion not taken — Cause of objection 
not known to accused at the time of tri.al, 
ver ict given — Court should give cfTect to 
objection in proper ease. Has Jichari Lai v. 
Emperor. 34 Cr. L. J. 843 (2) : 

144 I. C. 911 : 1933 A. L. J. 893 : 
14 P. L. T. 641 : 65 M. L. J. 513 : i 
38 L. W. 646 : 1933 hi. W. N. 1025 : ! 
35 Bom. L. R. 1087 : 12 Pat. 811 ; 
58 C. L. J. 300 : 38 C. W. N. 11 ; 

6 R. P. C. 4 (P. C.) ; 
A. I. R. 1933 P. C. 208. 

S. 278 — Juror, iucompclcncy of — Proof. 

Juror ineoinpctenl to under.stand peocccding.s 
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— Defect can be proved by evidence of the 
juror himself. Ras Bchari Lai v. Emperor. 

34 Cr. L. J. 843 (Zy. 
144 I. C. 911 : 1933 A. L. J. 893 : 
14 P. L. T. 641 : 65 M. L. J. 513 : 

38 L. W. 646 : 1933 M. W. N. 1025 : 
35 Bom. L. R. 1087 : 12 Pat. 811 : 
58 C. L. J. 300 : 38 C. W. N. 11 ; 

6 R. P. C. 4 (P. C.) : A. I. R. 1933 P. C. 208. 

S. 278 — J iiror — Misconduct — Enquiry. 

A Sessions Judge has jurisdiction to hold an 
inquiry into the alleged misconduct of a 
juror but the question whether the Judge 
should or .should riot, hold an inquiry is a 
matter within his discretion. He is not 
bound by any rule of procedure to hold the 
inquiry as prayed. Bideshi v. Emperor. 

37 Cr. L. J. 749 ; 
162 I. C. 705 : 1936 O. W. N. 457 : 
1936 O. L. R. 287 : 8 R. O. 395 : 
A. I. R. 1936 Oudh 268. 

S. 278 — Juror — Misconduct — Enquiry. 

Jury trial — Allegation of misconduct against 
jurors — Discretion of Judge to fiold 
inquiry — Vague allegations unsupported by 
affidavit — Contents of, application found not 
true — Refusal to hold inquiry — Exercise of 
discretion, held proper. Bideshi v. Emperor. 

37 Cr T T 749 • 
162 I. C. 705 : 1936 O. W. N. 457 ; 
1936 O. L. R. 287 : 8 R. O. 395. 
A. I. R. 1936 Oudh 268. 

S. 278— J uror— Objection — Enquiry. 

Where the application submitted to the Judge 
making allegations against a juror is vague 
in its language and is not snpporled by any 
affidavit and llic contents of the application 
are found to be not true, it is quite unneces- 
sary to order an inquiry into the truth of the 
facts stated in the application and the .Judge 
cannot be held to have exercised a wrong dis- 
cretion in refusing to hold an inquiry into 
the truth of vague allegations made in the 
eleventh hour and unsupported by affidavit. 
Bideshi v. Emperor. 37 Cr. L. J. 749 : 

162 I. C. 705 : 1936 O. W. N. 457 : 
1936 O. L. R. 287 : 8 R. O. 395 : 
A. I. R. 1936 Oudh 268. 

S. 278 (g) — Juror, incompdency of— 

Effect. 

Juror not knowing sufficient English to 
understand linglish evidence and cliargc by 
Judge — Trial is vitiated. Ras Bchari Lai v. 
Emperor. 34 Cr. L. J. 843 (2) : 

i 144 I. C. 911 ; 1933 A. L. J. 893 : 

14 P. L. T. 641 : 65 M. L. J. 513 : 
38 L. W. 646 : 1933 M. W. N. 1025 : 

35 Bom. E. R. 10S7 : 
12 Pat. 811 : 58 C. E. J. 300 ; 

38 C. W. N. 11 ; 6 R. P. C. 4 (P. C.) : 

A. I. R. 1933 P. C. 208. 

S. 278 — Jury, proper constitution of. 

Where jiiiy is clioscn by lolterj', the mere 
fact that the jurors are chosen from amongst 
; those who could read Isnglish, to which ac- 
^ ciiscd’.s counsel consented, as tlurc were in 
tlic case documents in linglish, tlicrc is nothing 
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irregular or illegal in construction of Jury. 
Mohimiddin v. Emperor. 32 Cr. L. J. 455 : 

129 I. C. 834 : 51 C. L. J. 352 : 

I. R. 1931 Cal. 274 : 
A. I. R. 1930 Cal. 437. 

S. 278 (h) — Jtiry — Mixed Jiinj on com- 

mtinal basis. 

The Law does not provide for a mixed Jury 
on a communal basis and an accused person 
is not entitled to ask for such a Jury. 
Jessaral v. Emperor. 26 Cr. L. J. 1009 : 

87 I. C. 833 : 29 C. W. N. 526 : 
A. I. R. 1925 Cal. 729. 

S. 278 — Objection to jury — Duty of 

Court. 

A Court is bound to allow an objection taken 
by an accused to a Juror where there are 
reasonable grounds to presume partiality in 
that Juror. Tajali Mian v. Emperor. 

28 Cr. L. J. 843 : 
104 I. C. 459 ; 9 P. L. T. 57 : 
I. L. T. 40 Pat. 50 : 7 Pat. 50 : 
A. I. R. 1928 Pat. 31. 

S. 278 — Verdict, legality of. 

Verdict given in presence of all jurors — Per- 
sumption of assent does not affect legality of 
trial — Test is whether juror was competent 
to assent. Ras Behari Lai v. Emperor. 

34 Cr. L. J. 843 (2) : 
144 I. C. 911 : 1933 A. L. J. 893 : 

14 P. L. T. 641 : 65 M. L. J. 513 : 
38 L. W. 646 : 1933 M. W. N. 1025 : 

35 Bom. L. R. 1087 : 
12 Pat. 811 : 58 C. L. J. 300 : 

38 C. W. N. 11 : 6 R. P. C. 4 (P. C.) : 

A. I. R. 1933 P. C. 208. 

S. 279. 

See also (i) Cr. P. C., Ss. 27G, 278. 

279, 288, 820, 537. 

S. 279 — Foioer of Court — Discharge of 

Juror. 

A Judge has inherent power to exempt a 
particular Juror on good cause shown. Sonia 
Kashti V. Emperor. 28 Cr. L. J. 177 : 

99 1. C. 849 ; A. I. R. 1927 Nag. 117. 

S. 279 — Decision of objection — Whether 

final — Juror — Objection — Finality of decision. 

In the matter of disposing of objection to 
Jurors, the Judge has a wide discretion and 
his decision is final. Government of Bengal v. 
Muchu Khan. 26 Cr. L. J. 819 : 

86 I. C. 467 : 29 C. W. N. 652 : 
A. I. R. 1925 Cal. 798. 

S. 279 — Juror — Competency, question 

of — Decision by Court, finality of. 

Where on the day of the trial of the accused 
who claimed to be tried as a European British 
subject, a deficiency of one juror arises because 
of the objection by the accused to a number of 
them and the Judge summons a person who 
happens to be in the Court varandah and whose 
name is on the jurors’ list, and includes him in 
the jury and the accused having taken an 
objection that such person is not a European 
British subject, the Judge examines such 
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person and decides that he is so, the decision 
of the Judge is final under S. 279 (2), Cr. P. C., 
and the jury is properly constituted. In re : 
Surajpal Singh. 39 Cr. L. J. 818 : 

176 I. C. 853 ; 1938 N. L. J. 185 : 
I. L. R. 1938 Nag. 516 : 11 R. N. 81 : 

A. I. R. 1938 Nag. 328. 

— S. 219— Jury, constiiulion of — Selection 

of Jurors from persons in Court, not by lot. 

S. 279 (2), Cr. P. C. indicates that the manner 
of choosing by lot provided by S. 276 applies 
only to Jurors attending in obedience to sum- 
mons, and not to persons chosen from those 
present in Court. In re : Anipe Palladu. 

18 Cr. L. J. 15 : 
36 I. C. 847 : 1917 M. W. N. 1 : 
5 L. W.-327 : A. I. R. 1917 Mad. 770. 

S. 279 (1) — Objection to selected jury- 
man — Decision of Court on, if appealable. 

Where the Court decides that no presumed 
or actual partiality in the juror ' has been 
made out, that decision is absolutely final and 
cannot be challenged in appeal. If, however, 
a Court were to find that some presumed or 
actual partiality in the juror had been made 
out, but in spite of this finding were to over- 
rule the objection, tire decision of the Court 
overruling the objection might perhaps be 
challenged in appeal. Yazoar Bakht Choitidhury 
V. Emperor. 41 Cr. L. J. 719 : 

189 I. C. 173 : I. L. R. 1940 1 Cal. 531 : 
71 C. L. J. 181 : 44 C. W. N. 474 ; 
13 R. C. 73 : A, I. R. 1940 Cal. 277. 

S. 282. 

See also {i), Cr. P. C., 1898, Ss. 172, 276, 

S. 282 — Discharge of juror during trial 

— New .JziTor empanelled— Statements of witnesses 
previously examined read over and their admission 
secured — Ko proper trial. 

In a tri.ll bj' .Jury after the first two wit- 
nesses for the prosecution had been examined, 
it was discovered that one of the Jurors was 
deaf and had not followed the trial at all. 
He was discharged and another Juror was 
added. But the Se.ssions Judge, instead of 
commencing the trial anew, called up the two 
witnesses again and had their statements read 
out to them and they admitted that their 
evidence which they had heard was correct : 
Held, that the trial was illegal. Emperor v. 
Narain. IS Cr. L. J. 538 : 

24 I. C. 946 : 12 A. L. J. 802 : 
36 All. 481 : A. I. R. 1914 All. 91. 

Ss. 282, 283 — Discharging of jury dur- 
ing trial — Sessions Judge’s power of discharge — 
Duly of High Court. 

While the Cr. P. C. does not provide for 
discharging a jury during the continuance of 
a trial except in the'circumstances mentioned 
in Ss. 282 and 283, Cr. P. C., yet where the 
question of misconduct on the part of the 
jury or other similar cause arises, the Sessions 
Judge has inherent power to discharge d jury 
and empanel another. This inherent power of 
a Sessions Judge to discharge a jury is not 
; confined to cases of misconduct, but plainly 
extends to eases where the Judge finds reason 
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for doubting the impartiality of tlie jury. 
And in any case even if an order discharg- 
ing a jury in tlie exercise of tlic inliefcnt 
power of a Sessions Judge were to be found 
unjustiOcd, the only relief that the High Court 
could give would be to order a fresh trial 
before another jury. Bfpn/ Gnpe v. Emprror. 

38 Cr. L. J. 777 : 

, 169 I. C. 495 : 16 Pat. 8 ; 

3 B. R. 584 : 10 R. P. 19 : 
A. I. R. 1937 Pat. 369. 

S. 282 — Discharge of Juror — Inherent 

power of Court — Selection of fresh Juror. 

A Judge has inherent power to discharge a 
juror for misconduct. Where a juror is dis- 
charged for misconduct, cither a new juror 
should be added or the whole Jurj’ discharged 
and a fresh Jury empanelled. A new juror 
may be taken from the persons present in 
the Court-room if none of the summoned 
jurors are present. licbati Mohan Chakrabarti 
V. Emperor. 

30 Cr. L. J. 435 : 
115 I. C. 258 ; 32 C. W. N. 945 : 

I. R. 1929 Cal. 338 : 56 Cal. 150 : 

A. I. R. 1929 Cal. 57. 

S. 282 — Discharge of Jurors— Jic-suni- 

moning, propriety of. 

It is improper and incovenient for persons to 
be re-summoned who have been released 
from their oath as Jurors by an order of 
discharge, and who, therefore, have been 
perfectly entitled in the interim to discuss the 
matter cither with the accused or other persons. 
Emperor v. Monmotha Nath Miter. 

28 Cr. L. J. 141 : 
99 I. C. 349 : 31 C. W. N. 144 : 
A. I. R. 1927 Cal. 109. 

— S. 282 — Discharge of Jury — Duty of 

Court. 

It is a serious matter to discharge a Jury 
and a Judge before taking so important 
a step, should make a full and careful 
enquiry. Abdur Hashid v. Emperor. 

31 Cr. L. J. 366 ; 
122 I. C. 194 : 56 Cal. 1032 ; 

33 C. W. N. 425 ; 
A. I. R. 1929 Cal. 343. 

S. 282 — Discharge of Jury— Duty of 

Court, 

Where a Judge discovers that there are good 
grounds for suspecting the impartiality of some 
of the. Jtirors, it is not only discretionary on his 
part but is incumbent on him to discharge the 
Jurj' in order to give the trial a look of j 
fairness, .ibdur Itashld v. Emperor. j 

31 Cr. L. J. 366 : 
122 I. C. 194 : 56 Cal. 1032 : 

33 C. W. N. 425 : 
A. I. R. 1929 Cal. 343. ; 

1 

S. 282 — Discharge of Jury — Grounds j 

of. I 

Suspicion in the mind of a Public Pro- ? 
seentor is not and can never be recognised ! 
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as a good or valid ground for dischargintr n 
Jury, Abdur Hashid v. Emperor. ^ ^ 

31 Cr. L. J. 356 : 
122 I. C. 194 : 56 Cal. 1032 ; 
33 C. W. N. 425 : 
A. I. R. 1929 Oil. 343. 

282— Discharge of Jury— Powers of 


Court. 


Though the Cr. P. C. has not speciricallv 
conferred any right on the Judge to discharge 
a Jury on the ground of misconduct, every 
Ju gc has an inherent power to discharge a 
Jury when he is satisfied by such enquiry ns 
in the circumstances he can adopt, 'that 
reasonable grounds exist for exercising the 
discretion vested in him to discharge a Jury 
on suspicion. Abdur Hashid v. Emperor. 

31 Cr. L. J. 366 : 
122 I. C. 194 : 56 Cal. 1032 ; 
33 C. W. N. 425: 
A. I. R. 1929 Cal. 343. 

S. 282 — Discharge of Jury — Hecall. 

A Jury having once been discharged should 
not be recalled to do duty as Jurors in the 
same case. Abdur Hashid v. Emprror. 

31 Cr. L. J. 366 : 
122 I. C. 194 : 56 Cal. 1032 : 
33 C. W. N. 425.: A. I. R. 1929 Cal. 343. 

S. 282 — Discharge of Jury — Hevision. 

It is competent to the High Court in revision 
to enquire into the validity of the reasons 
for discharging a Jury. Abdur Hashid v. 
Emperor. 31 Cr. L. J. 366 : 

122 I. C. 194 : 56 Cal. 1032 ; 
33 C. W. N. 423: 
A. I. R. 1929 Cal. 343. 


S. 282 — Juror, illness of— Procedure. 


Where a Juror is prevented from attending 
throughout a trial by illness, the Judge has, 
under S. 282, a discretion either to postpone 
the trial to a dale on which the .Juror would 
be able to attend or to discharge the Jury or 
to have another .Juror. If a Juror is going to 
be able to attend in a very short time, it is a 
wrong exercise of discretion to discharge the 
Jurv. Emperor v. Monmotha Nath Miter. 

28 Cr. L. J. 141 : 
99 I. C. 349 : 31 C. W. N. 144 : 
A. I. R. 1927 Cal. 109. 

-Ss. 282, 28A -Scope— Trial with aid 

of Assessors — Language of Court Hindi — Hindi- 
knowing Assessors'^ whelhrr competent— Evidence 
given in Hindi but taken down in English— Effect. 

Where the language of the Court is Hindi, 
//indi- knowing Jurors and .Assessors arc 
competent to take part in the trial of cases in 
which the evidence, arguments and summing- 
up are given in Hindi, even though evidence 
is taken down in IJnglish. There is a provision 
in S. 282, Cr. P. C. for the ease in which in 
the course of a trial it appears that any Juror 
is unable to understand the language in 
which evidence is given, or, when .such evidence 
is interpreted, the language in which it 
is interpreted ; in such a ease, a new .Juror has 
to be added, or the Jury has to be discharged 
and the trial must eommence anew. There 
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is no similar provision with regard to asses- 
sors ; but assuming that the principle applies, 
the fact that an assessor does not under- 
stand English will not invalidate a trial 
unless there had been a failure to interpret 
in Hindi evidence which had been given in 
English. Where some of the documents are 
in English, it may be less convenient to have 
an assessor who does not know the language 
of the documents thereby necessitating loss of 
time in interpreting, etc., but the matter does 
not go to the competency of the assessor or the 
law'ful constitution of the Court. Ram Babu 
Jadav V. Emperor. 39 Cr. L. J. 302 : 

173 I. C. 418 : 18 P. L. T. 964 : 
4 B. R. 266 : 10 R. P. 402 : 
A. I. R. 1938 Pat. 60. 
S. 282 (2) — Scope — S. 2S2 (2) — Contem- 
plates addition of jxiror after trial has begun and 
not before. 

S. 282 (2) contemplates the addition of a 

juror after the trial of the case has begun 
and not before. The Legislature intended to 
limit this section to cases where a jury had 
been properly empanelled at the outset 
and one or more of those casualties which 
are bound to occur at some time in human 
lives has in fact occurred. Shczuarani Jctlia- 
nand Shivdasani v. Emperor. 

41 Cr. L. J. 28 : 
184 I. C. 474 : 1940 Kar. 249 : 
12. R. S. 107 : A. 1. R. 1939 Sind 209. 

S. 283. 

See Cr. P. C., 1898, S. 282. 

S. 283 — Discharge of jurp — Misconduct. 

The Court has inherent jurisdiction to dis- 
charge a Jury on the ground of misconduct 
or necessity which must be established in 
fact : but a vague allegation unsupported by 
any affidavit alleging tliat a .luror iias told an 
outsider that he has .already formed an opinion 
regarding the case, witliout giving any details, 
is not such a ground on which the Court ought 
to act. Jessarat v. Emperor. 26 Cr.. L. J. 1009 : 

87 I. C. 833 : 29 C. W. N. 526 : 
A. I. R. 1925 Cal. 729. 

— S. f284 — Assessors, choosing of — Objec- 
tion, rehether can be taken. 

S. 284 empowers a Sessions .Tudge to choose 
such assessors as he thinks fit from the persons 
summoned to act as such and there is no 
express provision for objecting to tlie selection 
of an assessor. But there is no reason why an 
objection of presumed or actual partiality 
should not be allowed, particularly when it is 
urged at the time of the selection of the 
assessor. Shivadhin Singh v. Emperor. 

22 Cr. L. J. 262 ; 
60 1. C. 662 : 3 P. L. T. 32. 

S. 284 — Assessors, number of. 

A trial by a Court of Session witli the aid of 
two assessors, one of whom only was summoned 
for the particular sessions, is illegal. j\Tan 
Singh v. Emperor. 14 Cr. L. J. 654 : 

21 I. C. 894 : 11 A. L. J. 930 : 35 All. 570.' 

^ Ss. 234, 285 — .-l.ssessors, number of. 

The tri.nl of an accused person was ll.xed for I 
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a certain date when only one duly qualified 
assessor was present in Court and capable of 
acting as such, whereupon the Judge ordered 
another person \yho happened to be present in 
Court but who' was not on the official list of 
assessor: Held, (1) that having regard to the 
provisions of S, 284 of the Cr. P. C., the trial 
was illegal: (2) that S. 285 of the Code was 
inapplicable to the case, inasmuch as the trial 
started with only one duly qualified assessor 
and was altogether abortive and contrary to 
law. Balak Singh v. Emperor. 

19 Cr. L. J. 363 : 
44 I. C. 587 : 3 P. L. J. 141 : 5 P. L. W. 16 : 

A. I. R. 1918 Pat. 420. 
Ss. 284, 537 — Assessor, number of. 

Where a Sessions trial is commenced and held 
throughout with less than the minimum 
number of assessors prescribed by law, the 
Court is not properly constituted and the trial 
is void, S. 537 of the Cr. P. C., does not apply 
to such a case. Ram Narain v. Emperor. 

26 Cr. L. J. 359 : 
84 I. C. 711 : 27 O. C. 213 : 

[ A. I. R. 1925 Oudh 110 (2). 

S. 284 — Assessors, selection of. 

S. 284 does not prescribe that the assessors 
are to be chosen by lot. In fact, it does not 
say that thej' ought to be chosen in any 
particular manner. The use of the word 
“chosen” does not necessarily imply that there 
ought to be a selection from a larger number. 
Ram Babu Jadav v. Emperor. 39 Cr. L. J. 302 : 

173 1. C. 418: 18 P. L. T. 964 : 

4 B. R. 266 : 10 R. P. 402 : 
A. I. R. 1938 Pat. 60. 

S. 284 — Assessors, selection of. 

Where a criminal case is triable with the aid of 
assessors, and the trial is substantially held with 
the aid of assessors but those assessors are not 
chosen according to law, the trial must be held 
to be illegal and the defect is not cured by 
S. 537. Sheopal v. Emperor. 34 Cr. L. J. 1093 : 

145 I. C. 803 : 10 O. W. N. 619 : 
6 R. O. 69 : A. I. R. 1933 Oudh 351. 

S. 284— Assessors — Trial voith aid of 

3 instead of 4 assessors, legality of. 

Under S. 284 it is necessary that, if practicable, 
four Assessors should be chosen to aid at a 
Sessions trial and where four Assessors are not 
chosen, it is proper that the Court should give 
reasons in the order-sheet to explain the 
impracticability of choosing four. A trial, 
how'ever, with the aid of three Assessors and 
without recording reasons for not choosing four, 
is not irregular but is still according to law 
and does not offend against the provisions of 
S. 284. Jamal Momim v. Emperor. 

26 Cr. L. J. 713 : 
86 I. C. 153 : 1925 Pat. 29 : 7 P. L. T. 14 ; 

A. I. R. 1925 Pat. 381. 

S. 284 — Trial by assessors — Summoning 

of .Assessors for particular ^ate — Selection on 
another date, legality of — Procedure — Trial, if 
I valid. 

A person ^vns summoned to serve as an 
Assessor on the 14th of June 1915, in a particu- 
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lar case. He failed to appear in Court on that 
dale, but appeared on tlie 17th idem wlicn 
another trial had to commence. He was 
selected to aet as one of the Assessors in that 
trial: Held, that his selection was not. improper 
and tlie trial in which he took part was not 
invalid. ChuUa v. Emperor. 17 Cr. L. J. 17 : 

32 I. C. 145 : A. I. R. 1916 All. 54. 

S. 285 (a). 

Sec Cr. P. C. 1S98, S. 27ij. 

S. 285-A — Accused’s right to Jury of 

his countrymen — Choice once made whether can 
be exercised again. 

"Words in S. 285-A, Cr. P. C., “and is so 
tried ” mean “ if he is in fact so tried ” or 
“ if he is eventually so tried.” A, B and C 
were being tried jointly. When accused ap- 
peared before Sessions Court, A claimed to be 
tried as *0 European British subject but B 
and C stated that they did not claim an Indian 
majority in the jury but wished to be 
tried jointly with A. The Judge without 
reading out charges and asking the accused 
Avhethcr they pleaded guilty or claimed trial 
decided not to proceed with the case owing, 
to the want of siiHicicnt European jurors and 
the case was transferred to other place by 
the order of the High Court. Before the .Judge 
at the new place C claimed to be tried j 
separately but the Judge held that he had 
already made his choice and must adhere to 
it. Revision ' from this order was rejected by 
the High Court and he was jointly tried : 
Held, that C having applied in revision against 
the order, it was final 'and could not contest 
in appeal the validity of the High Court’s 
order rejecting his claim for separate. trial : 
Held, further, that the joint trial was legal. 
In re : Surajpal Singh. 39 Cr. L. I. 818 : 

176 I. C. 853 : 1938 N. L. J. 185 : 

I. L. R. 1938 Nag. 516 : 11 R. N. 81 : 

A. I. R. 1938 Nag. 328. 

S. 286. 

See also (i) Cr. P. C., 1898, S. 271. 

{ii) Criminal trial. 

S. 286 — lictraclion. 

Evidence taken before the Committing Court 
and transferred to the Sessions file under 
S. 2SS, Cr. P. C., cannot be accepted as pro- 
per corroboration of a confession made to a 
Magistrate and subsequently retracted. Pirthi 
V. Emperor. 18 Cr. L. J. 703 : 

40 I. C. 703 : 19 P. W. R. 1917 Cr. : 

37 P. R. 1917 Cr. : A. I. R. 1917 Lah. 331. 

S. 286 (2) — night of accused— Examina- | 

tion of witnesses— PuhUc Prosecutor’s right not to \ 
rxnmittr xcHnesscs examined before Committing 
Cnurt-Accused’s right to cross-c.ramine such wit- 
nesses. 

It is open to the Public Prosecutor to decline 
to examine at the Sessions trial any of the 
witnesses who had been examined for the pro- 
secution before the Committing .Magi.stratc. 
But if the cro?s-examination of any witness 
was reserved by the defenee before tlie Com- 
mitting Magistrate and the defence desires to 
eross-exainine that witness at the Sessions 
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trial, it is the duty of the Public Prosecutor, 
in the interests of justice, to tender that 
witness for cross-examination. If the Pubiic 
Prosecutor declines to do so, the Court ought 
to call the witness. Mavsangh Bhavan v. Em- 
P‘^^or. 10 Cr. L. J. 538 : 

4 I. C. 273 : 11 Bom. L, R. 1262. 
S. 286 — Procedure. 

Accused in a murder case made a confession 
which was duly recorded under S. IGt, Cr. P. C. 
Before Committing Magistrate they pleaded 
“ guilty ”, but in Court of Session thev plead- 
ed “ not guilty.” Upon this the Sessions 
Judge proceeded to take in ev’idence the pre- 
vious statements made by the accused before 
the Committing Magistrate. He then almost 
cross-examined the accused upon their confes- 
sions and thereafter recorded the prosecution 
evidence : Held, that the Sessions Judge acted 
in contrav'ention of the provisions of S. 28G 
and S. 342 does not supersede provisions of 
S. 280. Sukhia v. Emperor. 24 Cr. L.J. 609 : 

73 I. C. 497 ; 20 A. L. J. 669 ; 
A. I. R. 1922 All. 266. 

S. 287. 

See also (i) Cr. P. C., 1898, S. 430. 

(ii) Evidence Act, 1872, S. 54, 

S. 287 — Examination of accused — Exami- 
nation of accused regarding confession made under 
improper inducement, admissibility of. 

An accused person made a confession under 
improper inducement by the police. The Com- 
mitting Magistrate admitted the concession in 
evidence and examined the accused with re- 
gard to it. The accused admitted it : Held, 
that the confession being inadmissible, the 
Magistrate should not have questioned the 
accused upon it. The examination of the 
accused, so far as it concerned the confession, 
could not be said to have been duly recorded, 
and, therefore, neither the confession, nor the 
answers to the Magistrate’s questions regarding 
it were admissible in evidence in the Court 
of Session. Gating Gyi v. Emperor. 

8 Cr. L. J. 62 : 
4 L. B. R. 244 : 14 Bur. L. R. 233. 

S. 288. 

.Sec also (i) Evidence. 

(ii) Evidence Act, Ss. 154, 155, 
157. 

S. 288 — .ddmissibility of transferred 

statement. 

The statement of a witness made in the 
absence of the accused is not admissible in 
evidence under .S. 288, Emperor v. Golabu. 

14 Cr. L. J. 211 : 
19 1. C. 307 : 11 A. L. J. 286: 

35 All. 260. 

S. 288 — Amendment, effect of. 

S. 288 as amended, lets in evidence recorded 
before the Committing Magistrate for all 
purposes and allows it to be treated as sub- 
stantive evidener and removes all doubts as 
to the powers of the Judge to treat it as 
such. Emperor v. Shankar. 35 Cr. L. J. 894 : 

149 I. C. 69 : II O. W. N. 636 : 
6 R. O. 514 : A. I. R. 1934 Oudh 222. 
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S. 288 — Applicdbilily —Witness not pro- 
duced in Court of Session, 

S. 288 has no application to the evidence 
of a ■witness not produced and examined in a 
Court of Session. Ajodhi v. Emperor. 

21 Cr. L. J. 486 : 
56 I. C. 582 ; 16 N. L. R. 30 : 
A. I. R. 1920 Nag. 170. 

S. 288 — Approver — Evidence before 

Committing Magistrate retracted at trial — Admis- 
sibility of evidence. 

Evidence given by an approver in the 
Committing Magistrate’s Court and tendered 
under S. 288 can be taken into consideration 
at the trial along -with the other evidence 
even if the approver has resiled from the 
evidence in the Sessions Court. Bhikari Pali 
V. Emperor, ' 32 Cr. L. J. 66 : 

, 128 I. C. 114 : 9 Pat. 592 : 

IIP. L. T. 787: 
I. R. 1931 Pat. 2: 
A. I. R. 1930 Pat. 545. 

S. 288 — Corroboration of statement. 

Previous statements recorded under S. 164 
are admissible to corroborate evidence under 
S. 288. Mathura Teveary V, Emperor. 

30 Cr. L. J. 1136 ; 
120 I. C. 37 : 8 Pat. 625 : 
10 P. L. T. 177 : I. R. 1929 Pat. 677 : 

' A. I. R. 1929 Pat. 343. 

S. 288 — Discretion — Discretion af Judge 

to put in evidence. 

Per Rankin, C. J. — The discretion to let in 
evidence recorded in the Court of the commit- 
ting Magistrate under S. 288 is one that 
must be carefully erccrciscd. Khndcm v. Empe- 
ror. 32 Cr. L. J. 180 : 

128 I. C. 801: 57 Cal. 940 : 
I. R. 1931 Cal. 97 : 
A. I. R. 1930 Cal. 706. 

— — S. 288 — Discretion — Statement made 

before Committing Magistrate— Transfer to 
Sessions record— Public Proscculofs duty to j)ro- 
diice all witnesses'. 

The Sessions Court lias absolute discretion 
to allow the statement of a witness made 
before the Committing Magistrate to be trans- 
ferred to its own record under S. 288 but it 
should not allow the statement to be read 
out to the witness before the defence has 
had an opportunity of cross-examining him. 
A. Public Prosecutor is not bound to produce 
witnesses whom he considers to be false and 
the Court should not allow him to cross- 
examine prosecution witnesses immediately 
they arc pToduecd. Narain Das Emperor. 

23 Cr. L. J. 513 : 
68 I. C. 118 :4 L. L. J. 91: 
3 Lah. 144 : 9 P. W. R. 1922 Cr : 

A. I. R. 1922 Lah. 1. 

S. 28^~Magislratc. 

Where a Tahsildar, having the powers of a 
Magistrate of third class, and being invested 
by the Local Government with powers to 
take cognizance of offences upon complaint 
or upon' Police report, conducts an inquiry on 
■information received in the shape of a com- 
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plaint, he must be deemed to have coadueted 
the inquiry as a Magistrate. Emperor v. Gulabu. 

14 Cr. L. J. 211 : 
19 I. C. 307 : 35 All. 260 : 

11 A. L. J. 286. 

S. 288 — Object and Scope. 

The object and effect of S. 288 is to place 
the deposition in the committal inquiry on 
exactly the same footing as the deposition in 
the Sessions Court. VeUiah Kone v. Emperor. 

24 Cr. L. J. 417 : 
72 1. C. 529 : 16 L. W. 239 : 
43 M. L. J. 222 : 
1922 M. W. N. 506 : 
31 M. L. T. 175 : 45 Mad. 766 : 
A.T. R. 1923 Mad. 20. 

S. 288 — Procedure and decision of trans- 
ferred statement. 

Unless the attention of a witness is expressly 
directed to any particular statement previ- 
ously made by him, by reading it to him or 
allowing him to read it from the original 
deposition, or an authenticated copy ■ of it, 
any previous statement cannot be admitted in 
evidence in contradiction as to the 
statement that he has subsequently made. 
Emperor v. Zawar Rahmaii. 

1 Cr. L. J. 86 : 
I. L. R. 31 Cal. 142. 

• S. 288 — Procedure — Defence tendering 

depositions of witnesses taken before Committing 
Magistrate — Right of prosecution to reply. 

The depositions of witnesses taken before 
the Committing Magistrate when tendered 
by the accused cannot be said to be evidence 
adduced by the accused, after the case for 
the prosecution is closed, and the prosecution 
arc not, therefore, entitled to reply. Emperor v. 
Robert Stexoarl. 1 Cr. L. J. 451 ; 

8 C. W. N. 528 : 
I. L. R. 31 Cal. 1050. 

S. 288 — Proccdxire— Sessions trial — Evi- 
dence. given by witness in Committing Magis- 
trate's Court not pul in during trial — sstons 
Judge referring to such evidence in charging Jury 
— Legality of trial. 

In a dacoity case a witness who was exa- 
mined as P. W. No. 13 gave evidence before 
the Committing Magistrate and, in the 
course of that evidence, as recorded, he 
stated, among other things, that, on a parti- 
cular night, he saw 18 or 19 persons coming 
out of the barhi of the accused Bhuta. 
When the case was tried in the Sessions 
Court, this piece of evidence which, if true, 
was extremely important, was not thought of 
such importance ' by the prosecution that 
they were minded to examine this witness 
before the Jury at all. He was tendered 
merely for cross-examination. The learned 
Judge, however, in his charge to the Jury 
said: “P. W. No. 13 says that he saw 18 or 
19 persons coming out of Bhuta’s barhi on 
Saturday evening. Of covirse he did not 
say he recognised the men : Held, that the 
conviction of the accused could not be upheld 
as a very damaging piece of evidence ■which 
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was not on the record had been treated as 
being in evidence : Held, furlher, that even if 
the Sessions Judge .had put in the evidence 
under S. 281, Cr. P. C., he would have exercised 
his discretion improperly. Kltadarn v. Emperor. 

32 Cr. L. J. 180 : 
128 I. C. 801 : 57 Cal. 940 : 
I. R. 1931 Cal. 97 : 
A. I. R. 1930 Cal. 706. 

S. 288 — Procedure — Use of transferred 

statement. 
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the Committing Jlagistrate. In the Session^ 
Court he withdrew his confession and went 
back upon his evidence. The Additional 
Sessions Judge admitted his evidence before the 
Committing Magistrate : Held, that the action 
of the Additional Sessions Judge avas justified 
bj’ the terms of S. 288. In view of the corro- 
borative evidence, conviction upheld and appeal 
dismissed. Slnoe Hnit v. Emperor. 

1 Cr.L.J. 488: 

2 L. B. R. 214. 


In order that the statement of a witness 
examined in the Court of the Committing 
Magistrate and admitted by the Sessions 
Judge under .S. 288 may be used against the 
accused, the Judge must inform the accused 
as also the prosecution that he is going to 
treat it as evidence against him under that 
section so as to give an opportunity to cross- 
examine the witness with reference to such 
statement. Under S. 288 the whole of the 
previous statement is to be treated as evidence 
and not only portions of it. It is, therefore, 
essential that the whole of such statement 
should be put to the witness and merely por- 
tions of it for the purpose of contradiction and 
then after notice to the prosecution and the 
accused, it can be brought on record. Musa v. 
Emperor. 30 Cr. L. J. 333 : 

14 I. C. 609 : 1. R. 1929 Nag. 8 : 
A. I. R. 1929 Nag. 233. 

S. 288 — Procedure — Use of transferred 

statement. 

Statements of witnesses recorded b}' a Com- 
mitting Magistrate cannot be used in evidence 
in a Sessions trial under S, 288 without the 
attention of the witness being drawn to the 
portion which it is desired to use. Lachhmi 
Lai V. Emperor. 23 Cr. L. J. 218 : 

65 I. C. 1002 : 1922 Pat. 159 : 

3 P. L. T. 338 : 

A. I. R. 1922 Pat. 40. 

S. 288 — Ilctraclion — Evidence Act (/ of 

1872), S. 157— Admissibility of evidence not taken j 
in the j)rcscncc of accused before Cnmmitlinp | 
Magistrate, but taken before JJishict Magistrate j 
in absence of the accused and before commitment j 
— Corroboration. ; 


■; S. 288— lielraclion— Evidence rcclracled 

in Sessions Court— Charge to Jury-Duty of 
Court. 

Witnesses who retract in the Sessions Court 
their statements made before the Committing 
Magistrate arc lying witnesses, as they must 
have spoken falsehood cither before the Com- 
mitting Magistrate or in the Sessions Court. 
In their case, the Sessions Judge must tell 
the Jury in his charge that their evidence 
should be regarded with great caution. The 
Jurors ordinarily are not men who arc used to 
weighing evidence and it is, therefore, necessary 
that all help should be given to them in esti- 
mating the evidence in the light of the obser- 
vations made by the learned Judge in deciding 
cases. IVhcrc instead of cautioning the .Jury 
as to placing reliance on the evidence of wit- 
nesses who have retracted their statements 
made before the Committing Magistrate, the 
Judge c.xprcsses his opinion in his charge with a 
certain degree of assertion in the words ; "It 
seems clear to me that these witnesses have 
decided to go as far as they possibly can 
towards altering their ex’idcncc in such a way 
as shall secure the acquittal of the accused,” 
the charge is vitiated, .'ilthough the .fudge also 
tells the .Jury "it is for you to say xvhether 
you feel convinced as to the truth of the 
Magisterial depositions to an e.xlcnt which 
xvould xrarrant you as prudent men in acting 
upon them.” Abdul Gani Blnnia v. Emperor. 

26Cr.D. j. 1577: 

90 I. C. 537 ; 42 C. L. J. 205 : 

53 Cal. 181 : A. I. R. 1926 Cal. 235. 

S. 288 — lictraction — Governing principle 

— Probative value. 


An approver, on pardon being offered to hin», i 
made a certain statement before the District j 
Magistrate in the absence of the accused, which j 
he subsequently retracted in part before the 
Committing ^lagistrate ; Held, that the ap- j 
prover’s statement before the District Magistrate j 
could not be brought on to the record and i 
treated :is evidence against the nccviscd by the j 
Sessions .Judge under S. 288 nor is it admissible j 
under S. 157, Evidence .Act, to corroborate the ; 
statement made before the Committing .Magis- i 
trate. Pathona v. Emperor. 

1 Cr. L. J. 499 ; - 
3 P. R. Cr. of 1904. ; 

S. 288— Petraelion -Evidenee of accom- ; 


Where witnesses have retracted in the Sessions 
Court their statements before the Committing 
Court, the proper test is, are there reasonable 
grounds suiricicnl to satisfy the judicial mind 
for holding that the former statements arc 
false and the latter true. Such grounds might 
be corroboration by other witnesses but need 
not necessarily be so. Each case must rest on 
its own evidence. Unless the Sessions Court is 
.satisfied that there arc judicial grounds for 
holding that the retraction in the Sessions Court 
is false testimony a;id that the statements in 
the Committing Court arc true testimony, it 
ought not to admit on behalf of the prosecution 
these latter sl.atcments under S. 2SS at all, 
re : Baehnla Peda Somudu. 


pliee, admission of. 

One of the accused in a dacoity case con- i 
fessed. retracted his confession, and sut)sc- ‘ 
(jticntly cotifirmcd it. He w.as tendered a 
panlon and gave evidence as ati approver before ’ 


25 Cr. L. J. 715 : 
81 I. C. 203 : 18 L. \V. 705 : 
45 M. L. J. 602 : 
33 M. L. T. 159 : 47 Mad. 232 : 
A. I. R. 1924 Mad. 379. 
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S. 246 — Alteration of charge. 

Charge for offence under S. 121 , Railways 
Proceedings converted into warrant case and 
charge framed for offence under S. 323, Penal 
Code — Procedure is illegal. In re : Rajarathnam 
Filial. 37 Cr. L. J. SOI : 

161 1. C. 846 : 59 Mad. 442 : 
1936 M. W. N. 181 : 
70 M. L. J. 340 : 
43 L. W. 367 : 8 R. M. 880 : 
A. I. R. 1936 Mad. 341. 

— S. 246 — Alteration of charge — City of 

Bombay Police Act, S. 122 — Penal Code,^ S. 352 — 
Charge, alteration of — Absence of complaint — 
Legality. 

Where an accused is sent up for trial by the 
Police for an offence under S. 122, City of 
Bombay Police Act, the Magistrate is compe- 
tent to alter the charge and convict him under 
S. 352, Penal Code. Even if a complaint by the 
complainant be considered necessary in the 
above case, the evidence of the complainant 
which evinces a desire on his part that the 
accused should be proceeded against, may be 
treated as a complaint. Framji Bomanji Banaji 
V. Emperor. 27 Cr. L. J. 496 ; 

93 I. C. 896 ; 28 Bom. L. R. 291 : 
A. I. R. 1926 Bom. 255. 

S. 246 — Alteration of charge — Magis- 
trate finding that another offence has been proved 
against accused — Procedure. 

On a plain construction of S. 246, Cr. P. C., 
the Magistrate is not bound when he thinks 
that another offence has been proved -to re- 
open the trial and follow the procedure 
of Ss. 243" and 244. The vicAv that he is so 
bound would necessitate a re-hearing of all 
the evidence in the same trial, and is clearly 
opposed to the manifest intention of the 
Legislature. The King v. Mi Nge Soe. 

41 Cr. L. J. 541 : 
188 I. C. 72 : 1940 Rang. 219 : 

12 R. Rang. 363 : 
A. I. R. 1940 Rang. 109. 
S. 246 — Alteration of charge. 

Once a Magistrate has taken congnizance of a 
case as a summons case, he cannot convict the 
accused for anything but an offence triable as a 
summons-case. In re : Rajarathnam Pillai, 

37 Cr. L. J. 501 ; 
161 1. C. 846 : 59 Mad. 442 : 
1936 M. W. N. 181 : 
70 M. L. J. 340 : 43 L. W. 367 : 
8 R. M. 880 : A. I. R. 1936 Mad. 341. 

S. 246 — Scope — Accused, whether can be 

convicted of offence committed on dale to which no 
reference is made in complaint. 

S. 240, Cr. P. C., does not mean that an accused 
in a summons-case can be convicted of an offence 
alleged to have been committed on a date to 
which no reference has been made in the com- 
plaint or summons. C. N. R. Sarkar v. Howrah 
Municipality. 22 Cr. L. J.-559 : 

62 I. C. 575. 

S. 247. 

See also (i) Autrefois acquit, 

(w) Cr, P. C., 1898, S. 203. 
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{Hi) Criminal triaL 
(iv) Penal Code, 1860, S. 21. 
Applicability of. 

(o) Workman’s Breach of Con- 
tract Act, 18.59, S. 1, en- 
quiry under. 

S. 247. 

•: Absence of Complainant. 

Acquittal. 

Applicability. 

Day fixed for hearing. 

Duty of Magistrate. 

Procedure, 

Revision. 

Scope. 

Scope and obiect of, 

Trial. 

S. 247 — Absence of complaint — Acquittal 

— Order of Magistrate, whether necessary. 

S. 247, Cr. P. C., gives the Magistrate a 
discretion to acquit the accused in the absence 
of the complainant but the absence of the 
complainant in a summons-case cannot 
result in the acquittal of the accused without 
the .Magistrate passing any order in the exercise 
of that discretion. ShermuU v. ' Corporation 
of Calcutta. 25 Cr. L. J. 492 ; 

77 I. C. 892 A. I. R. 1923 Cal. 725. • 

S. 247 — Absence of complainant — ^ 

Acquittal — Power of Magistrate. 

The word “hearing” which is not defined in 
the Cr. P. C., has not been used in S. 247, in 
limited technical sense to - mean an investiga- 
tion of a' controversy. Dismissal of ‘the 
complaint under S. 247 if the complainant is 
absent and acquittal of the accused is the rule 
but the Court is given a discretion to adjourn 
the case for some reason if it thinks fit. 
Emperor v. Laxmi Prasad. 41 Cr. L. J. 919 : 

190 I. C. 467 : 1940 N. L. J. 399 : 
13 R. N. Ill : A. I. R. 1940 Nag. 357. 

S. 247 — Absence of complainant— r 

Adjournment of ease. 

S. 247 gives power to Magistrate to adjourn 
a summons-case for sufficient reasons when the 
complainant does not appear. Amir Mia v. 
Tarfodi Hazi. 21 Cr. L. J. 252 : 

'55 I. C. 204 .■ 24 C. W. N. 199 : 

A. I. R. 1920 Cal. 68. 

S. 247 — Absence of complainant. 

Applicant exempted from appearance till 
further orders — On the day of evidence both 
the applicant and her Pleader absent, the 
former because of confinement and the latter 
because he missed motor cunnection — Order 
under S. 247 — Order should be set aside and 
fresh inquiry started. Fatima v. Abdul Hamid. 

35 Cr. L. J. 1504 : 
151 I. C. 1096 : 7 R. L. 244 (1) : 
A. I. R. 1934 Lah. 195. 

S. 247 — Absence of complainant — Case 

fixed for judgment — Complainant not directed to 
be present — Acquittal, legality of. 

Whereon the conclusion of a trial, the case 
is adjourned to a subsequent date for delivery 
of judgment, without any express direction to 
the complainant to appear on the adjourned 
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Cr. P. CODE (1898), S. 288 

Unless a witness has been asked to explain ^ 
the discrepancy in his statement before the j 
Committing Magistrate and that before the ' 
Sessions Court, it is not proper to transfer 
his previous statement before the Committing 
Magistrate to the record of the Sessions Courf, 
and if a satisfactory explanation of the dis- 


Cr. P. CODE (1898), S. 2S8 

the verdict of the Jury or judgment of the 
Judge can be based. Uhtiija Abdul Gaiii v 
Emperor. 26 Cr. L. J. 1577 • 

90 I. C. 537 ; 42 C. L. J. 205 • 
53 Cal. 181 : .1. 1. R. 1926 Cal. 235! 

S. 288— Fo/uc oj'~Et'idencc transferrtj 


io Session 


crepancy is not forthcoming, the existence of . ... , . 

only one discrepancy will not justify the use: l^'nieiice brought on to the besstons record, 
of S. 288. Sadar Din v. Emperor. under S. _SS, must be treated as substantive 

29 Cr. L. J. 1047 
1121. C. 471 : lOL. L.J. 460 
A. I. R. 1929 Lah. Ill 


S. 288 — Value of desposilion made before 

Committing Magistrate. 

lYhere the deposition of a witness before a 
Coinmitti' g Magistrate is transferred to the 
Sessions record under S. 28S of the Cr. P. C. 
the Court of Session is entitled to treat such ’ 
deposition as substantive evidence at the i 
trial. Where, however, at the Sessions trial ■ 
a witness repudiates the statement made by 
him before the Committing Magistrate, very 
little reliance can be placed upon the latter 
statement. Rakha v. Emperor, 

27 Cr. L. J. 43S : 
93 I. C. 230 : 2 Lah. Cas. 62 : 

6 Lah. 171 ; A. I. R. 1923 Lah. 399. 

S. 288 — Value of — Evidence before Com- , 

milting Magistrate. 

Evidence of a witness taken before a Com- 
miting Magistrate may, under S. 288, be used : 
as substantive evidence in the case at trial i 
in the Se.ssions Court, where, for the purposes I 
of justice, the adoption of sucli a course is i 
found necessary by the Judge. Bahadur v. j 
Emperor. 26 Cr. L. J. 1063 : j 

88 I. C. 7 : A. 1. R. 1925 Sind 289. j 

— S. 288 — Value of — Evidence in Com- '■ 

milling Court. 

Evidence before Committing .Magistrate and ; 
Sessions Judge tpiite contrary— Evidence ' 
before Commit ting Magistrate can be read as | 
.Mibstautive evidence under S. 2SS— Rut there j 
must be indcpemletjt corroboration to base ' 
conviction thereon. Pahahean .‘■iingh v. Em- ‘ 
peror. 35 Cr. L. J. 797 : | 

148 I. C. 937 : 11 O. W. N. 508 : ! 
6 R. O. 467 : A. I. R. 1934 Oudh 182. i 

S. 288 — Value of — Evidence recorded by i 

Committing Court. 

'1 here is no special |.'roccdure laid down in 
Ch. X\ in for recording evidence, and any 
evideiice recorded by a MaghUrale before 
commitment, rvhether recoided with a view 
to commitment or in the ordinary cour.-ic of 
trial, is evidence recorded in the presense of 
the accused under Chajt. XN'III, for the pur- 
poses of .S. 28S, Cr. P. C. Tile evidence 
recorded by the Committing .Magistrate, if 
admitted under S. 2S.S, Cr. P. C‘, mu.st be 
Iteateil as evidence for all purp.(^.■^e> even us 
tilt* ba.-ds of a tinding or verdict and on a par 
with any other evitictu'c before the Sexsion.s 
Court or as a substantive evidence on wjiieh 


evidence and there is nothing illegal in basing 
a conviction on such evidence, but it would 
not be safe to do so without any other evh 
deuce to support it, and no responsible 
Tribunal would permit the conviction of a 
person upon such evidence if it stood by itself. 
Pirlhi V. Emperor. 18 Cr. L'J. 703 : 

40 I. C. 703 : 19 P. W. R. 1917 Cr ; 

37 P. R. 1917 Cr.. 

A- 1. R- 1917 Lah. 331; 
S. 238 — Fu/ut; of statement before Com- 
mitting Magistrate. 

Evidence given before .Magistrate cun be 
utilised in support of" conviction — Indepen- 
dent corroboration is not necessary. Ra'a 
Ram v. Emperor. 36 Cr- L. J. 823 ; 

155 I. C. 657 : 1935 A. L. J. 668 : 

1935 A. W. R. 696 : 7 R. A. 967 (2) ; 

A. I. R. 1935 All. 691. 

S. ZHS— Value of — Statements before 

Committing Magistrate— Governing principal 
regarding admission. 

Once a Court has admitted, on behalf of the 
prosecution, evidence under S. 288, tlie 
dcposition.s so admitted arc just as much evi- 
dence for the prosecution in the c;ise us the 
depositions recorded for the prosecution in 
the Sessions Court. Tlicrc is notliing in S. 288 
which indicates that there is any difference 
in the probative value of the former^ when 
compared ivilh the latter. In ndinitting in 
evidence under S, 288, the depositions given in 
the Committing Court, the principle to be 
observed is that where witnesses arc so care- 
les.s of tile truth as to abandon readily on 
oalh what they had previously swoni on oath, 
their statements on any point should not be 
accepted without great caution and^ sound 
judicial reasons. Jn rc : Bachala Peda Somtidu. 

25Cr.L.J. 713: 

81 I. C. 203 : 18 L. W. 705 : 

45 M. L. J. 602 : 33 M. L. T. 159 : 

47 Mad. 232 : A. I, R. 1924 Mad. 379. 

— S. 288— Value of— .‘stalemcnls before 

Committing Magistrate — Retracted in Session. 

A riot having taken place, both r.ide.s sverc 
cliallaned, the accused in one ease being mostly 
pro-icention witnesses in tlie other. The wit- 
nesses in both the cases jiartly resiled in the 
Sessions Court from their statements made 
before the Committing M.-igistratc and expres- 
se<I tiieir inability to identify any of the 
aeeiised. The Sessions Judge, tlierefore, 
admitted in the evidence the statenicnls of 
thfic witnesses made before the Committing 
.Magistnite and convictetl the aecn-icd on Rie 
l».isis of the:.e statemenU ; Held, Ih.at the Ses- 
sions Judge swts perfectly justified in relying on 
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Cr. P. CODE (1898), S. 288 

these statements under S. 288, and that the 
conviction was not bad in law. Bachala Peda 
Somudu. 25 Cr. L. J. 715 : 

81 1. C. 203 : 18 L. W. 705 ; 

45 M. L. J. 602 : 33 M. L. T. 159 : 

47 Mad. 232 ; A. L H. 1924 Mad. 379. 

S. ■ 288 — Value of — Statements made 

before Police and Committing Magistrate. 

The previous statements' of witnesses made 
to the Police and the Committing Magistrate 
can be used, no doubt, to impeach their credit, 
under S. 155, Evidence Act, if they are sub- 
sequently changed ; but S. 288 goes further 
and makes such statement “ evidence in the 
case,” i. e., substantive evidence of the facts 
tlierein deposed to. However, before such 
evidence in substituted under S. 288, it is 
necessary that there should be some reason 
why it should be preferred. This is a matter 
of prudence and not of law. Maruti Joli 
Shinde v. Emperor. 22 Cr. L. J. 636 : 

63 I. C. 332 : 23 Bom. L. R. 820 : 

A. I. R. 1922 Bom. 108. 

S. 288-^P’aZue of — Statements recorded 

before Monegar — Corraborative of substantive evi- 
dence. 

A statement made by a person before the 
monegar of a village shortly after the com- 
mission of a crime cannot be used as substan- 
tive evidence against an accused person tried 
for such offence as it is not a statement 
recorded on oath in the presence of tlie accused 
by a Magistrate empowered to take down 
evidence. The only use of sucli statements 
is to corroborate or contradict statements 
made on oatli at the trial. Malaga Goundan 
V. Emperor. 23 Cr. L. J. 262 : 

66 I. C. 326 : 14 L. W. 612 : 

1921 M. W. N. 872 : 42 M. L. J. 278 : 

A. I. R. 1922 Mad. 303. 

S. 288 — Value of transferred statement. 

A conviction based solely on evidence given 
by the witnesses before the Committing Magis- 
trate and retracted by them at the trial is 
unsustainable. Sher DU v. Emperor. 

20 Cr. L. J. 792 ; 

53 I. C. 696 : 17 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 238. 

^S. 288 — Value of transferred statements 

— Evidence — Statements before Committing Magis- 
trate resiled from -before Court of Sessions — 
Admissibility. 

In a capital case, certain witnesses, who had 
stated before the Committing Magistrate that 
they had seen the accused striking the deceas- 
ed, withdrew their statements before the Court 
of Sessions and gave evidence exculpating the 
accused. The Sessions Judge considering the 
eyidence given before him by these witnesses 
to be untrue, and acting under S. 288 of the 
Code of Criminal Procedure, admitted in evi- 
dence the statements of these witnesses made 
before the Committing Magistrate : Held, that 
such statements were rightly admitted,' and 
when admitted, were on the same footing as the 
other evidence on the record. Dwarka Prasad 
V. Emperor. 4 Cr, L. J. 61 : 

26 A. W. N. 187 : 3 A. L. J. 852 ; 

I. L. R. 28 All. 683. 


Cr. P, CODE (1898) S. 288 

; — S. 288 — Value of transferred statements 

— Evidence of prosecution taken in accused’s pre- 
sence — Accused unable to cross-examine — Subse- 
quent cross-examination— Transfer to Sessions 
Court — Evidence, whether admissible. 

In an enquiry before commitment, the wit- 
nesses for the prosecution were examined in a 
Hospital where the accused was lying. The 
accused declined to cross-examine the witnesses 
on the ground that he was unwell. The wit- 
nesses were again tendered for cross-examina- 
tion and were cross-examined by the accused 
but the witnesses went back on their previous 
statements and supported the accused’s state- 
ment ; Held, that the statements made by the 
witnesses on the first hearing were duly record- 
ed within the meaning of S. 228 and such of 
them as were transferred to the record of the 
Sessions Judge could be treated as evidence in 
the trial. Muhammad Aslam v. Emperor. 

28 Cr. L. J. 33 : 

99 I. C. 65 : 27 P. L. R. 469 ; 

9 L. L. J. 45 : A. I. R. 1926 Lah. 590. 

S. 288 — Value of transferred statement. 

It is not illegal to treat as substantive evi- 
dence the statement of a witness recorded by 
the Committing Magistrate and transferred to 
the Sessions Court record under S. 288. Ala 
Singh V. Emperor. - 29 Cr. L. J. 73 : 

106 I. C. 585. 

S. 288— Value of transferred statement. 

Previous statements of witnesses made before 
the Committing Magistrate are admissible in 
evidence, and if the High Court is satisfied that 
they are true while the statements made subse- 
quently before the Sessions Judge are false, it 
is open to the Court to rely upon the previous 
statements for the purpose of upholding the 
conviction. Tulli v. Emperor. 

26 Cr. L. J. 450 : 

85 I. C. 130 : 22 A. L. J. 1075 : 

47 All. 276 : A. I. R. 1925 All. 185. 

S. 288 — Value of transferred statement. 

Previous statements of witnesses are only 
ordinarily admissible to corroborate or contra- 
dict the witnesses who have made statements 
at the trial or by virtue of S. 288. The latter 
section should only be employed when there is 
reason to believe that a witness at the trial is 
deliberately departing from the evidence which 
he gave before the Magistrate on record as 
substantive evidence. As to corroborating a 
witness, it is unnecessary for the prosecution 
to corroborate their witnesses by previous 
statements until the statement made at the 
trial has been, in one way or another, challeng- 
ed. As to contradicting a witness, it is not 
in accordance with law to use his statement 
made on a previous occasion, until the parti- 
cular statement by means of which it is desired 
to contradict the witness, is' put to him and he 
is asked what explanation he can give. In 
neither of these two latter eases is the previous 
statement itself substantive evidence. Abdul. 
Join Khan v. Emperor. 32 Cr. L. J. 152 

128 I. C. 593 : 1930 A. L. J. 1105.: 

I. R. 1931 All. 65 : 
A. I. R. 1930 All. 746. 
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Cr. P. CODE (1898), S. 288 
S. 288— Fa/He of transferred staleineni. 

S. 288 makes the previous evidence of a wit- 
ness taken before a Committing IMagistrate, 
evidence admissible at the trial and tlie liini- i 
ration imposed to such admission by the j 
words ‘subject to the provisions of the evidence ' 
Act’ merely means, that such evidence can be • 
used at the trial for all purposes so long as the ; 
evidence within the meaning of the Evidence 
Act. Unless there is clearly present, besides 
the evidence given before the .Magistrate, evi- 
dence which will show that the evidence given 
before the M igistrate should be preferred to i 
and substituted for that given before the i 
Sessions Judge, the evidence given before the 
Magistrate cannot be effectively utilized in 
support of the conviction. Digna Kiunhar v. 
Emperor. 27 Cr. L. J. 594 : 

94 I. C. 258 : 1926 Pat. 167 : 

A. I. R. 1926 Pat. 440. 

S. 288 — Value of transferred statement. 

Statements of a witness made before a Com- 
mitting Magistrate can, if such witness is pro- 
duced and examined, be used us evidence for all 
purposes and not only for purposes of corrobora- 
tion or contradiction. Beliari v. Emperor. 

27 Cr. L. J. 1365 : 

98 I. C. 485 : 25 A. L. J. 126. 

S. 288— F«/nc of transferred statement. 

Statement of witness before Committing 
Magistrate and transferred to Sessions Court 
under S. 288 can be aeted upon precisely as if 
that evidence had been deposed to before 
Sessions Judge. Pooran Singh v. Emperor. 

35 Cr. L. J. 1005 : 

149 I. C. 476 : 15 Lah. 765 : 

6 R. L. 685 : A. I. R. 1934 Lah. 743 (2), 

S. 288— Fnlne of transferred statement 

— "Subjecl to provisions of Evidence Act,” mean- 
ing of. 

The deposition of a witness before the Com- 
mitting ^lagistrate when put in the Sessions 
Court under S. 288, becomes substantive evi- 
dence and is used as such. The meaning of the 
words “subject to lire provisions of the Indian 
Evidence .-Vet” in the section is not that the 
deposition must be admissible under some 
section of the Evidence Act. They simply 
mean that it cannot be used as substantive, 
if for any reason it is irrelevant under the Evi- 
dence .-Vet. P'azriiddin v. Emperor. 

26 Cr. L. J. 1553 : 

90 I. C. 433 : 42 C. L. J. Ill ; 

A. I. R. 1926 Cal. 105. 

S. 288 — Value of transferred statement. 

Under S. 288, Sessions Court is not restrictcrl 
to admitting the evidence of a witness duly 
taken before Committing .Magistrate merely for 
the purpose of conlradieting that witness when 
giving evidenee in the Sessions Court. The 
si ctioa enables the Cmirt to read the [rrevious 
evidence as substantive evidence .at the trial 
where, for tlie purposes of jiisliee, the adoption 
of ■'Uch a eour.TC is f.)tiiid iiecftsary by the 
Judge. It is, ho.e-ver, a ujitter for the 
di.etelion of tiie Judge wtiethcr he thinks that 
such evidence should be used in the interest 


Cr. P. CODE (1898), S. 288 

of justice, for many cases may arise in which 
It _ would be dangerous to relv upon such 
evidence where witnesses Jiave proved 
themselves before the Sessions Judge alto'-dhcr 
unworthy of credit. Gansa Oraon v. Emperor 

24 Cr. L. J. 641 : 
73 I. C. 561 ; 4 P. L. T. 462 • 

1 P. L. R. 178 Cr. : 2 Pat. 517 : 
A. I. R. 1923 Par. 550. 

. S. 288— FuZuc of transferred statement. 

Under S. 288 subject to the provisions of the 
Evidencs .\et, the Sessions Judge has the 
discretion to treat as substantive evidence, the 
evidence of a witness duly recorded by the 
Committing .Magistrate. Nga Nyein v. 
Emperor. 34 Cr. L. J. 286 

142 I. C. 87 : 11 Rang. 4 : I. R. 1933 Rang. 29 : 

A. I. R. 1933 Rang. 57. 

S. 288 — Value of transferred statement. 

When the deposition of a witnc.ss before the 
Committing iMagistrate is admitted as evidence 
at the trial, under S. 288, it is wrong to say 
that it can only be used for the purpose of 
cross-examination within provisions of S, 135, 
Evidence .\ct, in view of the express provision 
of S. 288 that it is to be treated as evidence 
in the case for all purposes ; the words 
“ subject to. the provisions of the Evidence 
Act, 1872,” cannot be read .so as to limit the 
purposes for which it may be used. Fakira v. 
Emperor. .’J8 Cr. L. J. 493 : 

167 I. C. 790 : 1937 O. W. N. 412 ; 
39 P. L. R. 334 : 1937 O. L. R. 216 : 
9 R. P. C. 231 : 3 B. R. 426 : 41 C. \V. N. 741 : 

1937 M. W. N. 546 : 46 L. W. 134 : 
1937 2 M. L. J. 323 : 39 Bom. L. R. 966 : 
I. L. R. 1937 Bom. 711 : 64 I. A. 148 : 
1937 A. L. J. 1055( 3 'j): AJ.R. 1937 P. C. 119. 

S. 288 — Value of transferred statement. 

Where a witness in a Court of Se.ssions resiles 
from a statement made by him in a Committing 
Court, his evidence should not be relied on in 
the absence of torrobo.''atioii altliougii it may 
be treated as snbslanive evidence under S. 288. 
Jn re : Kataru Chinna Papiah. 

41 Cr. L. J. 323 : 
186 I. C. 434 : 1939 M. W. N. 1134 : 
50 L. \V. 742 : 1940 2 M. L. J. 35 : 
12 R. iM. 663 : A. I. R. 1940 Mad. 136. 

S. 28S~ Value of transfer reu statement. 

Where a witness in the Sessions Court resiles 
from hi> .statement inailo before the Committing 
I Magistrate Ids sl.itemenl before the Committing 
I .Magistrate when eoorborated, may be used 
i for all purposes iu the case. .\'ebli Mandal v, 
) Emperor. 41 Cr. L. J. 910 ; 

190 r. C. 457 : 19 Pat. 369 : 7 B. K. 59 : 
13 R. P. 220 : A. I. R. 1940 Pat. 289. 

S. 288 — f'alue of transferred statement. 

Where the statement of a witness made before 
5 a Comiidttiog .M.igintr.ite is brought on the 
< record of u Sessfons e.j.e, under is. 288, the 
; Judge iiuist scrutiidze the ■>lalcmcnt in the 
• same wav ;is any other evidence wJu’ch is 
teiidcreJ.'he mud 'strike out wiiat on one 
; ground or an Uher is inadmt iriblc accordiug to 
; the Law of Evidcacc. and consider whether 
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that part which is admissible can be believed ■ 
or not, always having regard to the fact that 
the witness before him has contradicted the 
statement. Subject to this, however, the 
statement can be treated as substantive 
evidence in the case “ for all purposes ” and 
is, therefore, evidence for the purpose of 
determining the guilt or innocence of the 
aceused. Such evidence must be accepted 
with more caution than the evidence of a 
witness who adheres in the Sessions Court to 
what he deposed before the Committing 
Magistrate. Uasappa Eitdrappa Dhamangi v. 
Emperor. 26 Cr. L. J. 705 : 

86 I. C. 145 : 27 Bom. L. R. 113 ; i 
A. I. R. 1925 Bom. 266. i 

S. 289. 

See also (i) Cr. P. C., 1808, Ss. 218, 288, 
289. 

S. 289 — Charge of jury — Misdirecliou. 

In a Jury trial the record of the heads of 
the charge to the .fury began thus — “ Matters 
of law laid down for the guidance of tlie .lury, I 
the definition of hurt and grievous hurt and | 
the applicability of sections concerning right ! 
of private defence.” Then followed a j 
statement of the case for the iirosecution and ! 
of the case for tlie defence. The charge then ! 
concluded : ” You will have to consider i 

whether the absurdities, contradictions and ' 
discrepancies in tlie prosecution evidence arc 1 
such as would arise naturally or arc due to j 
the fact that that story is a fabrication.” | 
Held, that there was no projicr charge to the I 
Jury. Gangadhar Goala v. Itccd. 

23 Cr. L. J. 41 : 

64 I. C. 665 : 25 C. W. N. 609 : 33 C. L. J. 503. 
S. 289— Charge to Jury —Duty of Judge. 

It is not the business of a .Judge charging a 
Jury to assume the part of the Counsel. Ills 
duty is to place the evidence before the Jury 
as he finds it and though the inference left to 
be drawn about a particular jiicce of evidence 
is that it would be unsafe to accept the 
evidence, it is open to the .Jury to believe that 
evidence and to accept it, if they chose to do 
so. Samiuddin v. Emperor. 29 Cr. L. J. 497 : 

109 I. C. 225 : 32 C. W. N, 616 : 

A. I. R. 1928 Cal. 500. 

S. 289 — Charge lo Jury — Unreliability 

of evidence — Direction to Jury —Error of law. 

Where there is evidence against an accused, 
it is for the Jury and not for the .Judge to say 
that that evidence is such that no reliance 
should be placed on it. A Judge commits an 
error of law if he directs tlie Jury to return a 
verdict of non-guilty because he holds that 
there is ‘‘ no evidence worth the name ” 
against an accused. No evidence worth the 
name ” is under the law a very different thing 
from ” no evidence.” Raham All llowladar 
v. Emperor. 26 Cr. L. J. 1151 : 

88 I. C. 463 : A. I. R. 1925 Cal. 1055. 

Ss. 289, Syi— Defence — Omission lo 

call upon accused to enter on his defence — 
hregularUy. . 

The omission to call upon an accused to 
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enter on his defence is an irregularity 
covered by S. 587, provided the accused has 
not in any way been prejudiced by it. 
Premgir v. Emperor. 19 Cr. L. J. 209 (b) : 

43 I. C. 785 : 16 A. L. J. 41 : 
A. I. R. 1918 All. 298. 

S. 289 (3) — Evidence — Conviction of 

accused solely on the evidence adduced by 
co-accused — Illegality. 

An accused person cannot be convicted 
solely on the evidence adduced by his co- 
accused, when there is no evidence for the 
prosecution that he committed the offence 
with which he is charged. In re : Ragha- 
varaju. 10 Cr. L. J. 68 : 

5 M. L. T. 75 : 2 I. C. 525 (1). 

— S. 289 — Examination of accused — 

Section should be read in conjunction with 
S. 312. 

The questioning of the accused referred to 
in the section as not meant to be a lengthy 
cross-examination as regards all evidence 
produced by the prosecution, S. H. Jhabwata 
V. Emperor. 34 Cr. L. J. 967 : 

145 I. C. 481 :1933 A. L.J. 799: 
6 R. A. 65 : A. I. R. 1933 All. 690. 

s. 289 — Jury Trial— Evidence insuffi- 
cient — Duty of Judge — Misdirection. 

In a trial by jury the Judge in discussing 
the evidence against the accused in his 
summing-up to the jury pointed out that 
one fact, even if believed, had very little' 
weight, that another fact, if believed, did 
not shosv that accused took part in the ■ 
offence, and that a third fact amounted to 
nothing in itself : Held, that although the Judge 
clearly invited the jury to acquit, yet he 
ought to have gone further and told the 
jury there was no evidence against the 
accused, and his omission to do so amounted 
to a misdirection sullicient to entitle the 
accused to an acquittal. Asimuddin Sardar 
V. Emperor 22 Cr. L. J. 60 : 

59 I. C. 204 : 32 C. L.J. 89. 

S. 289 (2) — Jury trial — Direction of Judge 

lohether binding on Jury. 

The expression “ direct ” in S. 280 (2), 
leaves no room for doubt that the intention 
of the Legislature was that the jury was 
bound to accept the opinion of the Judge, 
whether they agreed with that view or not. 
It therefore follows that the direction of the 
Judge that there is no evidence that the 
accused committed an offence is binding on 
the jury and must be followed by them, 
and the jury cannot return a verdict of guilty 
on such a direction. The question of absence 
of evidence is a question of law and not 
a mere question of fact. Emperor v. Qiidrat. 

41 Cr. L. J, 142 : 
185 I. C. 271 ; 1939 A. L. J. 980 : 
I. L. R. 1939 All. 871 ; 12 R. A. 310 : 
1939 A. VV. R. 693 : A. I. R. 1939 All. 708. 

S. 289 (2)— Jury trial— Quantum and 

nature of evidence necessary for leaving matter 
to jury— Verdict of jury against evidence. 
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Although a scintilla of evidence would not 
justify the Judge in leaving a case to the 
jury and there must be evidence on which 
they might reasonably and properly conclude 
the fact to be established, it is not correct 
to say that a matter can be left to the jury 
only if the evidence relating to it is satisfac- 
tory, trustworthy and conclusive. Ramcharitar 
Singh V. E/nperor. 28 Cr. L. J. 692 : 

103 I. C. 548 : 8 P. L. T. 691 : 
7 Pat. 15 : A. I. R. 1927 Pat. 370. 

S. 289 — Scope. 

The expression “ there is no evidence ” id 
S. 289, does not mean absence of reliable 
or conclusive evidence but means absence 
of evidence which, if believed to be true, 
would warrant a conviction. Emperor v. Nawal 
Kisliore Missir. 30 Cr. L. J. 519 ; 

115 I. C. 692 : 10 P. L. T. 101 : 
I. R. 1929 Pat. 244 : A. 1. R. 1929 Pat. 121. 

S. 289 — Scope. 

S. 289, Cl. ( t) only means that if the accused 
calls no witnesses, he or his Pleader is to 
make his linal address to the Court, hire: 
Thoppa. 37 Cr. L. J. 45 : 

159 I. C. 30 : 1935 M. W. N. 1091 (2) : 
8 R. M. 467 ; A. I. R. 1936 Mad. 82. 

S. 290— Several accused. 

S. 290, contemplates that, where there are 
more accused than one, their Counsel should 
all he heard after the conclusion of the 
whole of the defence evidence. IMohittder 
Siiuih v. Emperor. 33 Cr. L. 97 : 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I, R. 1932 Lah. 103. 

S. 291. 

Sec Cr. P. C., 1808, .S. 211. 

S. 291 — Defence— Discharged witness — 

.Icciiscd’s right of, to examine. 

The fact that a witness cited by an accused 
person is diseliargcd before the examination, 
is no bar to his being examined as a 
witness if he is in attendance, and the 
accused insists on his evidence being recorded. 
Niigi'shwar v. Emperor. 24 Cr. L. J. 518 : 

73 I. C. 54 ; 
A. I. R. 1923 Oudh 142. 

S. 291 — Defence — .Material evidence 

— Application to be allowed. 

Where the application for summoning 
witnesses is made about two months before 
the trial, and the witnesses are all local 
witnesses and their evidence is material to 
llie defence, and there is notliing on the 
record to show that the application is made 
for any ulterior motives, the application 
should be allowed, llote v. Emperor. 

37 Cr. L. J. 108 : 
159 I. C. 587 : 29 S. L. R. 302 : 
8 R. .S. 87 : A. I. R. 1935 Sind 216. 

S. 291 — Defence— Refusal to summon 

uc-.e witnesses — Discretion of Court. 

.An accused [U'rson cannot ask a.s of right 


1 that newly-named witnesses shall be sum 
' raoned for his defence; but his praver should 
not ordinarily be refused, if there is tim- 
to secure the attendance of the witness be- 
fore the conclusion of the trial. Raiinrxok 
Sahu V. Emperor. A. I. R. 1933 Pat. 559. 

S. 291 Defence — Refusal to suminon 
witnesses. 

• Although an accused person may nut 
as of right ask the Court to summon lui 
witnesses, if he has not availed himself 
of the opportunity afforded to him under 
S. 211, the Session Judge is not justilied in 
refusing to exercise his discretion to sum- 
mon defence witnesses merely and .solely on 
that ground. Hote v. Emperor. 

37 Cr. L. J. lOS : 

159 I. C. 587 : 29 S. L. R. 302 ; 

8 R. S. 87 ; A. I. R. 1935 Sind 216. 
S. 292. 

See Cr. P. C., S. 288. 

S. 292 — Adducing of evidence — AcctiseJ 

pulling in papers through prosecution witnesses 
in cross-examination whether amounts to “adduc- 
ing ant) evidence”— Prosecutor's right of reply. 

Nothing which the accused can fairly get 
into his own advantage by the legitimate 
employment of cross-examination, while the 
case is in the hands of the prosecution, 
deprives him of his right to the last word, 
and his mere putting in papers through a 
witness for the prosecution, in the course 
of ordinary cross-examination, is not “adducing 
any evidence” within the meaning of S. 292 
and does not give the prosecution the right 
of reply. Emperor v. Ahdutali Sharfali. 

9Cr.L.J.284: 

1 I. C. 280 : 11 Bom. L. R. 177. 

S. 292 — Adducing evidence — Defence 

putting in a document during cross-examination 
— Prosecutor's right to reply. 

In the course of the cross-examination^ of 
a prosecution witness in a Sessions trial, 
the witness was asked whether or not he 
was indebted to the accused, and upon his 
denying the fact, a bond, alleged to have 
been executed by the witness in favour of 
the accused, was produced by the Counsel 
for defence. But the witness not admitting 
even the bond, an e.xpert was summoned, 
at the instance of the defence, to give his 
opinion as to the thumb mark on the deed. 
The Court allowed the expert to be 
I examined as a prosecution witness : Held, on 
I thc.se facts that the defence hatl adduced 
I evidence within the meaning of S. 292, 
i Cr. P. C., and that the Prosecutor was 
i entitled to reply. Emperor v. .Mahana Singh. 

12 Cr. L. J. 73 : 

9 I. C. 436 : 63 P. L. R. 1911 : 

3 ^ 292 — Adducing evidence. 

Obiter. — The mere putting in of the bond 
I to impeach the credit of the witness would 
; have lunounted to adducing evidence by the 
; defence within the meaning of .S.' 292. 
' Emperor v. Mahana .Singh. 

12 Cr. L. J. 73 : 

9 r. C. 436 : 63 P. L. R. 1911. 
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S. 292 — Inlerprelalion of Statutes — 

Literal construction without regard to context^ 
absurdity of. 

Taking each word of a section of an Act 
literally, without any regard to the context 
or the general scope and scheme of the sec- 
tions in which it stands and to which it 
belongs, frequently may, sometimes must, 
lead to absurdity. Where the meaning is 
unmistakably plain through the slovenly ex- 
pressions, a Judge should not hesitate to 
give effect to the meaning and give the go- 
bye to the letter. Emperor v. Abdulali Sharfali. 

9 Cr. L. J. 284 : 

II. C.-280 : 11 Bom. L. R. 177. 

S. 292 — Right to reply by Prosecution — 

Tendering of evidence by the defence. 

Where the defence puts in documents while 
the ease for the prosecution is going on, the 
prosecution is entitled to reply. Emperor v. 
Bhaskar. ' 4 Cr. L. J. 1 : 

8 Bom. L. R. 421 : I. L. R. 30 Bom. 421. 

S. 292 — Right to reply — Documents put 

into evidence for defence in cross-examination 
of prosecution ivitnesses — Right of reply — 
Practice. 

Tile defence does not lose its right to the 
last word, that is to say, the prosecutor 
does not get the right of reply, merely 
because in the course of the cross-examina- 
tion of the prosecution witnesses, certain 
documents are put into evidence on behalf 
of the defence. Emperor v. J. S. Birch. 

15 Cr. L. J. 241 : 

23 I. C. 193 : 7 L. B. R. 84. 

S. 292 — Right to reply — Evidence 

adduced through prosecution witnesses — Right of 
reply. 

\Vliere tlic defence leads evidence in formal 
e.xcrci.se of its rights under S. US!), S. 202, 
lias a direct application and confers an un- 
questionable right of reply on the prosecu- 
tion. But where the defence only elicits 
facts from or puts in evidence documents 
through the prosecution witnesses in support 
of its case, it is for the court to decide 
whether the evidence so adduced is such as 
to take, the prosecution by surjirisc and to 
assign the right of reply accordingly. In 
assigning the right of reply in such instance, 
the Court will e.xercise its discretion cautious- 
ly and sparingly, and in determining whe- 
ther the prosecution was taken by surprise 
or not, the Court will presume that the 
prosecution had notice of all relevant facts 
within the knowledge of its own witnesses. 
Emperor v. Bhuro. 8 Cr. L. J. 215 ; 

1 S. L. R. 91. 

-S. 292 — Right to reply, ivhen accused 

merely lenders us evidence documents identified by 
prosecution ivitnesses in cross-examination. 

S. 20 2* must be read in connection with 
S. 289 and must be construed accordingly. 
When so read, the right to reply which is 
given by S. 202 arises only if the accused or 
any of the accused takes advantage of the 
right to adduce evidence at the time and in 
the manner specified by the Act, viz,, after 
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the case for the prosecution is concluded. 
The prosecution has not a right of reply 
when the accused does not adduce evidence 
in the sense above-mentioned but confines 
himself to getting in certain facts or docu- 
ments by the legitimate employment of the 
cross-examination of the witnesses for the 
prosecution. Emperor v. Sreenalh Mahapalra. 

17 Cr. L. J. 423 : 
35 I. C. 983 : 43 Cal. 426 : 
20 C, W. N. 976 : 
A. I. R. 1917 Cal. 524. 

S, 292, 289— -Right to reply — Prosecutor’s 

right of — Document put in evidence by defence 
during cross-examination of prosecution 
witness — Evidence adduced by accused. 

In a sessions trial before the Chief Court, a 
copy of a newspaper was handed for refer- 
ence to one of the prosecution witnesses 
during cross-examination by the Counsel for 
the defence, and was thereupon admitted in 
evidence : Held, that the Prosecutor was 
entitled to reply under S. 292. Emperor v. 
li. Manuel. 6 Cr. L. J. 115 : 

4 L. B. R. 5. 

S. 292 (a) — Right of reply — Erroneous — 

Effect. 

Erroneous decision as to right of reply is not 
such irregularity as to vitiate the whole pro- 
ceedings and order retrial. Kundan Bingh v. 
Emperor. 32 Cr. L. J. 944 : 

132 I. C.692:32P. L. R.435 : 
I. R. 1931 Lah. 660 ; A. I. R. 1931 Lah. 534. 

Ss, 293, 309 (2) — View of place of occu- 
rrence of offence by Judge and Assessors — Notice 
to parlies. . 

If during a trial the Sessions Judge is of opi- 
nion that the Assessors should view the place 
of oeciuTcnee of tlie offence under trial, he 
sliould make an order under S. 20J, and may 
liimself accompany the Assessors. But once 
the latter have given their opinion and the 
trial lias concluded, it only remains for the 
Judge to give judgment under S. a09 (2), and 
it is not competent for him to go and view the 
spot alone. Deiya v. Emperor. 

17 Cr. L. J, 500 : 
36 I. C. 468 : 9 Bur. L. T. 133 : 
A. I. R. 1918 L. Bur. 22. 

S. 294. 

See Cr. P. C,, 1898, S, 309. 

: S. 297. 

Abduction. 

Appeal. 

Charge. 

Charge to Jury. 

Cheating, 

Confession. 

Contents of charge to jury, 

Ducoity. 

Direction, 

Evidence. 

Jury trial. 

Misdirection. 

Murder. 

Murder case, 

Non-direction. 



1999 


ALL INDIA CRIMINAL DIGEST (190-1—1940) 


•iOOO 


Cr. P. CODE (1898), S. 297 


i Cr. P. CODE (1898), S. 297 


Procedure. 

Re-trial. 

Riot case. 

Rioting. 

Robbery. 

Setting aside conviction. 

Sexual offences. 

Summing up. 

Supplementary trial. 

Verdict. 

S. 297. 

See also (i) Cr. P. C., 1898, Ss. 4, 102. 

(ii) Criminal trial. 

(Hi) Evidence act, 1872, S. 154. 
(iv) Penal Code, 1800, Ss. 1-17, 
411, 414. 

S. 297 — Abduction — Proper charge to 

Jury. 

The proper way to charge a Jury in a ease 
under S. 008, Penal Code, is to place before the 
•fury the direct evidence of the knowledge of 
the accused as to the abduction, to point out 
the strength and weakness of tliat evidence, to 
tell the Jury that this is the only evidence re- 
lating to knowledge and then to place before 
them the circumstances, if any, which might 
raise an inference of knowledge on the part of 
the accused of the abduction, and lastly, to ask 
the Jury to draw their own conclusion on the 
question. Gadadhar Sarkar v. Emperor. 

36 Cr. L. J. 1021; 
87 I. C. 845 ; A. I. R. 1926 Cal. 226. 


I S. 297— -Charge— Omission to read mate- 

: rial evidence. 

‘ An objection that in delivering his charge 
j to the Jury, the Sessions Judge did not read 
: material portions of the evidence is not in 
i itself sulUcient for the reversal of the verdict 
I of the Jurj'. In each case it must be a qnes- 
I tion whether the omission to read the material 
1 portion of the evidence was such iis to luis- 
j lead the Jury and the Court of Appeal will 
1 not interfere if it has not prejudiced the 
i accused. Rahirnbeg v Emperor. 
j 27 Cr. L. J. 217 : 

92 I. C. 169 : 7 N. L. J. 20S : 

A. I. R. 1925 Nag. 157. 

S. 297 — Charge to Jitry — Accused un- 
represented — Duty of Judge to refer to arguments 
in favour of accused. 

In certain cases where the accused are repre- 
sented, the Court may, having regard to the 
elaboration and skill with which rival con- 
tentions arc placed before the Jury by Coun- 
sel of both sides, make the charge not so 
elaborate but direct the Jury to take the 
arguments into consideration. Hut where in a 
Sessions Court an accused person is unrepre- 
sented, it is particularly necessary that the 
Judge while charging the Jury should bring 
to their notite the arguments which would 
have been used if he had been represented by a 
Pleader. Mahomed Khan v. Emperor. 

32 Cr. L.J. 172 : 

128 I. C. 673 : 1. R. 1931 Sind 1 ; 

A. I. R. 1930 Sind 308. 


Ss. 297, 537 — Appeal — Objection regard- 
ing defect in charge to jury. 

Omission by Govt, to take a ground that the 
Sessions .Judge omitted to explain the law to 
the jury, would not debar the prosecution from 
urging it in the appeal. Emperor v. Jhina Soma. 

41 Cr. L. J. 176 ; 

185 I. C. 382 .• 41 Rom L. R. 965 : 

I. L. R. 1939 Bom. 648 : 12 R. B. 248 : 

A. I. R. 1939 Bom 457. 

S. 297 — Charge — Essentials of — Dacoiiy 

case. 

Judge should tell the Jury that 
hurt and wrongful restraint must be com- 
mitted for that end and that it must be 
committed in order to the committing of 
robbery or in committing robbery. Vuraisreami 
Naickcr v. Emperor. 32 Cr. L. J. 973 : 

133 I. C. 7 : 34 L. W. 849 : 

1930 M. W. N. 1142 : I. R. 1931 Mad. 695 : 

A. I. R. 1931 Mad. 481. 

S. 297 — Charge, essentials of. 

In a charge to the Jury, it is not enough 
for the Judge to simply detail chronologically 
the evidence given by the witnesses for the 
prosecution without sifting or analying it and 
without directing the Jury in any way upon 
the value or weight which ought to be or 
might be att;ichcd to it. Kaltibar Haidar v. 
Emperor. 31 Cr. L. J- 572 : 

123 I. C. 751 : 50 C. L. J. 476 : 


S. 197— Charge to Jury—.ipprecialion 

of Evidence— Duly of Court-Judge, if can give 
his oicn appreciation of evidence. 

The Judge is fully entitled to indicate his 
estimate of the evidence. .-V charge which 
avoids any expression of opinion atiiounts to j 
a most unhelpful direction. Opinion even 
when it is couched in somewhat dogmatic 
and Jis-scrtivc language ^vill not vitiate the 
charge if the Judge cautions the jury, as 
regards their duty as to the question of fact 
and their right to disregard his remarks, 
Bapurao v. Emperor . 41 Cr. L. J. 894 ; 

190 I. C. 2S3 : 1940 N. L. J. 264 ; 
13 R. N. 99 ; A. I. R. 1940 Nag. 221. 

S. 297— Charge to jury—Uenefit of 


doubt to be given to accused— Omission by Judge 

to give his direction to jury— Whether a mis- 
direction in late. 

It is usual and moat proper direction for a 
Judge to instruct the Jury that if they en- 
tertain reasonable doubt as to the guilt of 
any one of the accused, the Jury siiould 
give him the henulit of the doubt aiui uccpiit 
him, and that it ought, as a matter of prac- 
tice, to be given in every c.ise tiiougii the 
omission to give it may not, in every ewse, 
constitute a misdiscretion of such a character 
us to tender conviction invalid. Para 
Thandan v. Para Sena Moonji. 

4 Cr. L. J. 502 : 

. V. . ,p 
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S. 297 — Charge to Jury. 

Charge of a dacoity— Charge against named 
persons — Sometimes verdict of acquittal of some 
and conviction of rest making number of con- 
victed below five — Jury must be warned of this 
and its consequent effect. In re : Raman 
Karowan. , 32 Cr. L. J. 1212 : 

134 I. C. 801 : 33 L. W. 414 ; 

1931 M. W. N. 652 : 54 Mad. 588 : 

I. R. 1931 Mad. 849 : 

A. I. R. 1931 Mad. 427. 


S. 297 — Charge to Jury. 

Charge showing that Judge has warned jury 
that burden of proof is on prosecution — 
Omission to refer in express terms to presump- 
tion of innocence of accused and burden of 
proof does not constitute misdirection. 
Aziz Khan v. Emperor. 36 Cr. L. J. 612 : 

154 I. C. 1019 : 4 A. W. R. 1419 : 

7 R. A. 850 : A. I. R. 1935 All. 103. 


S. 297 — Charge to Jury. 

Charge under S. 395, I. P. C. — In charging 
Jury, Court making reference to Ss. 448 and 
323, I. P. C. — Conviction under latter section 
without charge — Such conviction is bad in 
law. Mehar Sheikh v. Emperor. 

32 Cr. L. J.’892 : 
132 I. C. 254 ; 35 C. W. N. 945 : 
I. R. 1931 Cal. 574 ; A. I. R. 1931 Cal. 414. 

Si 297 -Charge to Jury —Common abject 

of riot, omission to mention, whether vitiates trial 
— Rioting — Unlawful assembly. 

In oases of riot it is essentially necessary for 
a Judge to mention, in his charge to the Jury, 
what an unlawful assembly is. Where a Judge 
in his charge to the Jury said: “The offences 
of rioting, culpable homicide, voluntarily 
causing grievous hurt and the provisions of 
Ss. 34, 149, Penal Code, are explained,” and 
.there was nothing to show that the Jury were 
told that a rioting can only take place when 
there is an unlawful assembly consisting of at 
least five men with one of the common objects 
mentioned in S. 141, Penal Code: Held, that 
the charge was most inadequate. Abdul 
Sheikh v. Emperor. 17 Cr. L. J. 92 : 

32 I. C. 684 ; A. I. R. 1916 Cal. 355. 

S. 297 — Charge to Jury, contents of— 

Duty of Judge. 

A charge to the Jury, in order to comply with 
the provisions of S. 297 must sum up the 
evidence for the prosecution and lay down the 
law by which the Jury are to be guided. It is 
defective -if it states that the law on the 
subject has already been presented to the Jury 
by the Public Prosecutor and that in the 
opinion of the Sessions Judge no difficult point 
of law arises in the case. Ram Prasad v. 
Emperor. 26 Cr. L. J. 1090 : 

88 I. C. 178 : A. I. R. 1926 Nag. 53. 

■ S. 297~Charge to Jury, contents of. 

Charge to jury should aim at impartial 
presentation of essentials of the case. Emperor 
V. Kameshwar Lai. 34 Cr. L. J. 828 : 

144 I. C. 872 : 6 R. P. 12 : 
A. I. R. 1933 Pat. 481. 
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S. 297 — Charge to jury, coiitents oj — 

Defective defence — Remedy. 

A grave omission to direct the Jury on a 
cardinal matter in the case cannot be made 
good merely by Counsel’s calling attention to 
it at the termination of the summing-up; it is 
one thing to indicate agreement with a sub- 
mission made by Counsel ; it is another to 
direct the Jury effectively. A grave defect in 
the conduct of the defence case, caused by 
defective cross-examination by the Counsel for 
defence, cannot be remedied except by a re-trial 
if such re-trial is . permissible under the law. 
Putting the accused’s case to the Jury cannot 
possibly mean putting to the Jury every argu- 
ment and comment of the Counsel for the de- 
fence. A charge to the Jury must be read as a 
whole and also in the light of the questions 
raised by Counsel during the conduct of the 
trial. Emperor v. Barendra Kumar Chose. 

25 Cr. L. J. 817 : 
81 I. C. 353 ; 38 C. L. J. 411 : 
28 C. W. N. 170 : A. I. R. 1924 Cal. 257. 

S. 297 — Charge to Jury, contents of — 

Earliest version of occurrence, importance of. 

The earliest version of an occurrence as given 
by an informant or prosecutor who is th 
principal witness to the occurrence, and on 
whose testimony practically the whole case 
depends, must always be placed before the 
Jury in order to enable them to judge of the 
truth or falsity of the prosecution case. 
Khijiruddin v. Emperor. 27 Cr. L. J. 266 . 

92 I. C. 442 : 42 C. L. J. 504 : 53 Cal. 372 : 

A. I. R. 1926 Cal. 139. 

S. 297 — Charge to Jury, contents of. 

In the case of a trial by Jury, the Judge must 
put down sufficient in his heads of charge to 
the Jury for the High Court to ascertain 
whether he did or did not correctly explain 
the law to the Jury. A mere statement that 
the relevant sections have been read out and 
explained to the Jury is not enough and .when 
the provisions of those sections are such that 
they require an explanation and it does not 
appear from the heads of charge what 
explanation of them was given to the Jury, 
the trial is vitiated. E. St. Moss v. Emperor. 

100 I. C. 358 : A. I. r! 

S. 297 — Charge to Jury, contents of. 

It is an entirely wrong view to hold that 
it was the duty of the learned Sessions 
Judge to incorporate in his charge the evi- 
dence, of witnesses who had already given 
their depositions before the Jury. His duty 
is to place before the Jury in a coherent 
manner the salient points arising on the 
evidence adduced before the Jury. It is no 
part of his duty to make a second speech on 
behalf of the defence. Jati Mai v. Emperor. 

31 Cr. L. J. 857 : 
125 I. C. 599 : 33 C. W. N. 918 : 
57 Cal. 248 : A. I. R. 1929 Cal. 765. 

— — S. 297 — Charge to Jury, contents of — 

Judge, duty of. 

It is not sufficient for the Judge, who tries 
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a Sepions case, to state io his record of the 
heads of charge that he referred to certain 
sections of the Penal Code and explained to 
the Jury the law with regard to the 
offence. The heads of charge should contain 
a record of the explanation of the law as the 
Sessions Judge gave it to the Jury, so that 
the High Court may be in a position to 
judge wliether the elements constituting 
the particular offence in question have been 
properly and fully explained to the Jury. 
Kasimuddin Nasya v. Emperor. 

21 Cr. L. J. 694 (b) : 
57 1. C. 934 : 47 Cal. 793 : 
A. I. R. 1920 Cal. 564 (1). 

S. 297 — Charge lo Jury, contents of. 

Prosecution not calling important witnesses — 
Duty of Judge in charging Jury mentioned. 
Emperor v. Kameshwar Lai. 

34 Cr. L. J. 828 : 
144 I. C. 872 : 6 R. P. 12 : 
A. I. R. 1933 Pat. 481. 

S. 297 — Charge to Jury, contents of. 

The jury must, for a proper understanding 
of the evidence and a due appreciation of its 
bearing on the offence cliarged, be told what 
the 'law is and what constitutes the offence 
charged and what matters must be proved 
to their satisfaction to constitute that offence. 
It is imperatively necessary for the presid- 
ing Judge to expound the law to them. 
Briscoe Birch v. Emperor. 

11 Cr. L. J. 340 (b) : 
3 I. C. 981 : 5 L. B. R. 149. 

S. 297 — Charge to Jury, contents of. 
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Cr. P. CODE (1898), S. 297 
S. 297~Charge to Jury. 

Direction about reasonable doubt should be 
at end of charge or in appropriate place— 
Sifting ot evidence is necessary — -^Icre namin'’ 
of witnesses without discussion of evidence is 
not enough. .Isamdla v. Emperor. 

36 Cr. L. J. 1246 
157 I. C. 837 : 39 C. W. N. 924 
6? Cal. 911 : 8 R. C. 127 . 

A. I. R. 1935 Cal. 534. 


— S. 297— Charge to Jury— Duty of 

Court. 

In a trial by Jury whether the evidence has 
been adequately criticised by the Judge in his 
charge to the Jury must depend upon the 
special circumstances of each case, such as the 
constitution of the Jury, their intelligence and 
education, the elaboration with which the case 
has been conducted on both sides, the skill 
of the defence and variety of other circum- 
stances. Gajo Singh v. Emperor. 

24 Cr. L. J. 495 : 

72 I. C. 959 : 4 P. L. T. 265 : 

1 P. L.R. 25 Cr. : 

1923 Pat. 109 : A. I. R. 1923 Pat. 238. 


S. 297 — Charge to Jury — Duty of Court. 

The fact that the Pleader for the accused did 
not urge any particular defence is no reason 
why the Judge should not place before the 
Jury any evidence whatever that might have 
been adduced in support of the defence. Gotap 
.•Hi V. Emperor. 34 Cr. L. J. 1078 : 

143 I. C. 821 ; 37 C. W. N. 261 ; 

6 R. C. 144 : A. I. R. 1933 Cal. 656. 


The record of the heads of cliargc to the 
.Jury’ need not be meticulous or lengthy but 
it niust give accurately the substance of 
what the Judge said to the .Jury so that the 
High Court may be able to ascertain from 
the record whether the law and the facts 
relative to the case were fairly and properly 
put to the Jurors. A charge whieli states 
that certain sections of the Penal Code 
were read over and cxplainetl lo the Jury 
is quite unsatisfactory and cannot be approved 
of. Btipiin Singh v. Emperor. 

27 Cr. L. J. 49 : 

91 I. C. 225 : 4 Pat. 626 : 

7 P. L. T. 239: 

A. I. R. 1925 Pat. 797. 

— S. 297 — Charge to .Jury— Defect. 

Circumstantial evidence — Omission to e.xplain j 
principles relating lo decision in such case is a j 
most serious defect in charge. Jahilra llibi v. j 
Emperor. 32 Cr. L. J. 418 : i 

129 I. C. 677 : 35 C. W. N. 169 : [ 
52 C. L. J. 417 : A. I. R. 1931 Cal. 11. ; 

S. 297 — Charge to Jury — Defence evidence I 

— Charge, if can deal ‘.01111 deft nee evidence ichen i 
it has intl been urged by defence Counsel. | 

The charge to the Jury should deal with llie ? 
ilefence evidence if there is such evidence even ; 
though it is not urgetl by tlse defence Ple.ider. i 
lianurao v. Empernr. 41 Cr. I.. J. S94 ; ' 

190 I. C. 283 : 1940 N. L. J. 264 : 

13 R. N. 99 : A. I. R, 1940 Nag. 221. ; 


S. 297 — Charge to Jury— Duly of Court. 

The Jury cannot be retpiired to make the 
presumption against an accused person that the 
particular statements of a particular witness 
are true ; still less can it be required to make 
such a presumption as regards the prosecution 
witnesses as a body or the prosecution evi- 
dence ius a whole. The .fury should be told 
that it is their duty to consider carefully and 
to say whether they are convicted by the 
prosecution evidence and that, if tiiey are not 
convicted, there is no law which obliges them 
to convict. Emperor v. Tazem .Hi. (S. U.) 

33 Cr L. J. 196 : 

135 I. C. 727 : 58 Cal. 1092 : 

I. R. 1932 Cal. 135 : 

A. I. R. 1931 Cal. 796. 

S. 297— Charge to Jury — Duty of Court. 

yVhere a Jury informs the .Judge that the l;iw 
in a particular niatter c.dling for a decision 
from them is not understood, it is clc.irly the 
duty of the Judge to explain the law to them. 

person cannot be convictc*.! of an offence 
of which the Jury have found iiim not guilty. 
Pafavesa Tevan' v. Emperor. 

12 Cr. L.J. 140 : 

9 I. C. 7SS : 1911 2 .M. W. N. iQp : 

9 -M. L. T. 345. 

S. 297— Charge to Jury— Duty of Judge. 

.\ .Judge pre Jding at a trial by .Jury should 
always he careful that he does not Usurp ti;c 
functions of ati .tdvoeate and that the evi- 



182S ALL INDIA CklMlNAL DlGESL (1904—1940) 

Cr. P. CODE (1898), S. 247 


date, and the complainant fails to appear, the 
Magistrate is not justified in acquitting the 
accused under S. 247. Emperor v. Jangusingh. 

24 Cr. L. J. 205 : 

71 I. C. 669 : 6 N. L. J. 68 ; 19 N. I. R. 48 : 

A. I. R. 1923 Nag. 158. 

S. 247 — Absence of ^complainant — 

Courses before Magistrate — Magistrate not grant- 
ing adjournment — Interference in revision. 

Under S. 247, Cr. P. C., the personal presence 
of a complainant is necessary in order that a 
summons case should proceed. The only ex- 
ception made is for a public servant whose 
personal attendance is not required by the 
Magistrate. Where the complainant does not 
attend in person under the provisions of S. 247, 
there are only two courses open to the Alagis- 
trate. The more ordinary course is to acquit 
the accused. The exceptional course is to 
adjourn the hearing. When tlie Magistrate 
exercises his discretion not to grant an adjourn- 
ment, i the Magistrate cannot be. said to have 
acted wrongly and there is no ground for 
interference in revision. Pirag Lai v. Rus- 
tam Singh. 37 Cr. L. J. 1028 : 

164 I. C. 784 : 1936 A. L. J. 954 : 

9 R. A. 203 ; 1936 A. W. R. 843 : 

A. I. R. 1936 All. 658. 

• S. 247 — Absence of complainant on date 

of argument — Acquittal. 

A Magistrate may dismiss a complaint under 
S. 247, Cr, P. C., if the complainant does not 
appear on the day of which the hearing has 
been adjourned, even though the witnesses for 
the parties had been examined and the case 
was adjourned for argument. Ramjiwan Rai v. 
Abilalih Barai. 15 Cr. L. J. 163 ; 

22 I. C. 739 : 18 C. W. N. 584 : 

A. I. R. 1914 Cal. 768. 

S. 247 — Absence of complainant on day 

fixed for judgment — Acquittal, illegal. 

S. 247, Cr. P. C., does not apply, when the 
entire evidence in the case has been concluded 
and the case has been adjourned only for judg- 
ment without the attendance of the complain- 
ant having been specially directed. The order 
of the Magistrate acquitting the accused after 
the conclusion of the case on the ground of the 
absence of the complainant cannot be sustained. 
Muhammad Hayat Muhammad Yar v. Daulat 
Khan Saleh. 39 Cr. L. J. 293 : 

173 I. C. 306 : 39 P. L. R. 838 : 

10 R. L. 433 : A. I. R. 1938 Lah. 121. 

S. 247 — Absence of complainant — Order 

of “struck off” by Magistrate — Second complaint 
— Order of acquittal and discharge — Practice and 
procedure. 

A summons case was, owing to the absence of 
the complainant, ordered to be struck off by 
the Magistrate, under S. 247, Cr. P. C. A fresh 
complaint was fded; but the Magistrate acceded 
to the argument that he could not entertain it 
as he had already once passed an order under 
S. 247 in the case and acquitted and discharg- 
ed the accused : Held, that neither order was 
correct in form. The Magistrate was not 
entitled under S. 247 to record the order 
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“struck off,” nor was he in a case which he had 
had not tried, entitled to record the order of 
acquittal on the second complaint. The most 
he could do would be to record an order of 
discharge. In rc : S.E. Dubash. 8 Cr. L. J. 139 : 

10 Bom. L. R. 628. 

S. 247 — Absence of complainant owing 

to death —Acquittal. 

Where the complainant in a summons case 
dies pending the inquiry before the Magistrate, 
the Magistrate should acquit the accused and 
should not proceed further with inquiry. The 
clause beginning with the words “unless for 
some reason he thinks” in S. 247, Cr. P. C., 
does not apply to the case of a complainant 
who is dead. In re ; Donta Appaln Naidu. 

29 Cr. L. J. 257 : 
107 I. C. 512 : 27 L. W. 85 ; 
51 Mad. 339 : 54 M. L. J. 714 : 
A. I. R. 1928 Mad. 167. 

St 247 — Absence of complainant owing 

to death — Duty of Magistrate. 

On the death of the complainant in a summons 
case, the Magistrate has discretion in proper 
case to allow the complaint to be continued by 
a proper and fit complainant. Anand Rao v. 
Gadi 33 Cr. L. J. 407 : 

137 I. C. 91 : 28 N. L. R. 49 : 

1. R. 1932 Nag. 50 : 
A; I. R. 1932 Nag. 92. 

S. 247 — Absence of complainant — Proce- 
dure — Exempting complainant’s absence. 

S. 247, Cr. P. C., does not authorise a Magis- 
trate to dispense with the presence of a com- 
plainant in summons cases except when he is 
a public servant. Therefore, when a complain- 
ant who is not a public servant is absent in a 
summons case, the only course open to the 
Magistrate is either to acquit the accused or to 
adjourn the case in order to .enable the com- 
plainant to appear. Maida Bakhsh v. Marshall. 

27 Cr. L. J. 1022 : 
96 I. C. 878 : A. I. R. 1926 Lah. 628. 

— ; S. 247 — Absence of complainant — Proce- 

dure. 

S. 247, Cr. P. C., is intended to lay down a 
general principle that a person charged with 
a summons-case offence is entitled in law to 
an acquittal if the complainant is absent ; and 
this right cannot be denied him simply because 
the Magistrate adopts a warrant-case procedure 
for the trial of a summons-case offence. Ven- 
kalarama Aiyar v. Sundram Pillai. 

24 Cr. L. J. 469 : 
72 I. C. 885 : 44 M. L. J. 119 : 
17 L. W. 229 : A. I. R. 1923 Mad., 439. 

S, 247 — Absence of complainant on ac- 
count of death — Acquittal. 

S. 247, Cr. P. C., applies primarily to the case 
of a complainant who is alive but does not 
apply, to the case of a • complainant 
dying before trial. Jitan Dusadh v. Damoo 
Sahoo. 18 Cr. L. J. 151 

37 I. C. 519 : 1 P. L. J. 264 
20 C. W. N. 862 : 2 P. L. W. 409 
A. I. R. 1916 Pat. 152. 



2005 ALL INDIA CBIMINAL DIGEST (1904— 1940) ” 2006 


Cr. P. CODE (1898), S. 297 

dence in the case is presented to the Jury in 
as 'dispassionate and impartial a manner as 
is expected of the presiding olTicer. Emperor 
V. TaribttUah Sheikh. 23 Cr. L. J. 244 : 

66 I. C. 180 : 25 C. W. N. 682. 

S. 297 — Charge to Jury — Duty of Judge. 

A Judge ■who discusses the evidence and 
leaves it to Jury to decide vhat weight should 
be given to it acts properly and Jury is pro- 
perly charged. Troilokyanath Da'f v. Emperor. 

33 Cr. L. J. 441 : 
137 I. C. 163 : 59 Cal. 136 : 
I. R. 1932 Cal. 275 : 
A. I. R. 1932 Cal. 293. 

S. 297 — Charge to jury — Duty of Judge. 

A Sessions Judge is bound te c.xplain the law 
to the Jury witli clearness and distinctness and 
the verdict of the Jury will be set aside in 
appeal if bis omission to do so has prejudiced 
the trial. A Sessions .Tudge should not omit to 
state in his charge that if the Jury entertain 
a reasonable doubt as to the guilt of the accus- 
ed, thc 3 ' arc bound to return a verdict that the 
accused is not guilty. Emperor v, JSIohammad 
Ixrail. 31 Cr. L. J. 33 : 

120 I. C. 264 ; 1929 A. L. J. 1261 : 

A. I. R. 1930 All. 24. 


S. 297 — Charge to Jury — Duty of Judge. 

A Sessions Judge should not take away the 
decision on facts out of the hands of a jtirj’^ 
who alone are entitled to saj' wliat is the proper 
inference to be drawn from facts. lu re : 


Shivappa Higadc. 


11 Cr. L. J. 334 (b) : 
5 I. C. 935 ; 7 M. L. T. 191. 


^S. 297 — Charge to Jury — Duty of 

J udge. 

In a trial by Jury it is quite unnecessary to 
explain to the Jurj% abstract jirinciplcs 
of law. The Judge’s duty is to appi\’ these 
principles to concrete instances which arise in 
trials. It is ids dutj' to deal witli specific 
pieces of evidence, and tell the .lurj' wiicfhcr 
or not thej’ are evidence. He must exjdain 
those particular sections of the Penal Code 
which applj’ to the particular case which the 
Jury arc trjdng, and he ought to set out in the 
copy of the charge his explanation in sufiicient 
detail to enable the High Court to ascertain 
whether he J)as properly e.xplained the law. 
Caribulla Sliekh v. Emperor. 34 Cr. L. J. 1231 : 

146 I. C. 237 ; 37 C. W. N. 1131 : 

6 R. C. 190 (2) : A. 1. R. 1933 Cal. 722. 

S. 297 — Charge to Jury — Duty of 

Judge. 

In his charge to tlic Jury a Judge should 
draw the attention of the Jury to the case set 
up by the defence and the non-production oy 
the prosecution of witnesses who were present 
at the time of the alleged occurrence, pointing 
out to them that the non-prodnetion created 
a presumption under S. 114, Evidence Act, 
which did not help the prosecution case. 
Abdul Sheikh v. Emperor. 17 Cr. L. J. 92 : 

32 I. C. 684 ; A. I. R. 1916 Cal. 355. 

S. 297— Charge to Jury — Duty of 

Judge. 
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It is mandatory upon the Judge to charge the 
Jury, and in so doing, to sum up the evidence 
for the prosecution and the defence and to lay 
down the law. Puttan Hassan v. Emperor. 

(F..B.). 

37 Cr. L. J. 366 : 
160 I. C. 1060 : 38 Botn. L. R. 19 : 

8 R. B. 793 : A. I. R. 1936 Bom. 52. 

S. 297 — Charge to Jury — Duty of 

J udge. 

It is quite open to the Judge, and indeed it 
is his duty to assist the Jury with his advice 
and certainly witli his criticism provided that 
he warns them that it is their duty to make 
up their minds and he states to them that they 
arc not bound b}"^ his expressions of opinion. 
Ilarif Lai v. Emperor. 36 Cr. L. J. 1026 ; 

156 I. C. 921 : 14 Pat. 225 : 16 P. L. T. 380 : 

8 R. P. 43 : A. I. R. 1935 Pat. 263. 

S. 297 — Charge to Jury —Duty of 

Judge. 

Per Kidtoant Sahay, J. — In a^ complicated case 
the .Judge in his charge to the Jury ought not 
onlj' to explain the law but should also draw 
the attention of the Jury to the evidence in 
the case and explain how they should apply 
the law as explained by him to the particular 
facts of the case. He should explain to them 
what are the points which they ought to take 
into consideration in arriving at their verdict. 
Jtupan Singh v. Emperor. 27 Cr. L. J. 49 : 
91 I. C. 225 : 4 Pat. 626 : 7 P. L. T. 239 ; 

A. I. R. 1925 Pat. 797. 

S. 297 — Charge to Jury — Duty of Judge 

to explain law and sum up evidenec. 

A charge to the Jury must be in such a form 
ns to enable the Appellate Court to be satisified 
that it was delivered with sufiicient fullness 
as regards the evidence on the record. It 
should be such as to enable the Appellate 
Court to say for itself that all points of law 
and fact were clearly and correctly explained 
to the Jury having regard to the evidence 
adduced in the case. Dwnrika Das Bairagi v. 
Emperor. 30 Cr. L. J. 912 : 

118 I. C. 351 :33 C. W. N. 84 ; 
I. R. 1929 Cal. 639 : A. I. R. 1929 Cal. 170. 

S. 297 — Several accused — Charge to Jury 

— Duty of Judge. 

Where several accused persons are being 
jointly tried and the case ns against all of 
them does not stand on the same footing and 
their defences are also different, the Judge 
must ask the Jury to consider the case as 
against each of the accused individually. Tlje 
Judge’s failure to do so is a very serious 
omission and is likely to prejudice the accused 
persons. Khijiruddin v. Emperor. 

27 Cr. L. J. 266 : 
92 I. C. 442 : 42 C. L. J. 504 : 53 Cal. 372 : 

A. I. R. 1926 Cal. 139. 

S. 297 — Charge to Jury — Dying dcelara- 

tian. 

When prosecution case is based on dying 
declaration, Judge should caution Jury as to 
weight of such declaration. Sashi Kanla pe 
V. Emperor. 32 Cr. L. J. 324 : 

129 I. C. 364 -. I. R. 1931 Cal. 172 ; 
34 C. W. N. 792 : A. I. R. 1930 Cal. 754. 
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S.291— Charge to Jttry, essentials of — 

Expression of opinion — Necessity of marshalting 
facts and sifting evidence. 

In a charge to the Jury it is not sunicient 
for the Judge merely to recount and repeat 
chronologically the evidence as it has been 
given in Court by the various witnesses. It 
is necessary to sift and weigh and value the 
evidence. Though the final weighing is, for 
the Jury, the .Iiidge ought to see that all 
essential facts go into tlie scales of justice, 
and on the proj)er side of the balance. Fur- 
ther facts must be marshalled by the .Judge 
under separate heads and in distinct compart- 
ments, as they affect each separate incident 
in the story, and the law should be stated 
in short and simple terms. A Judge, if he 
lias got an o])inion at all, ought to tell a 
Jury what it is, so long as he makes it clear 
that they arc at liberty to regard or to dis- 
regard it as they pleased. A charge which ; 
succeeds in avoiding any expression of opinion i 
must generally amount to a most colourless | 
and unhelpful direction. Nagcndra Nath v. 
Emperor. 31 Cr. L. J. 673 : ■ 

124 1. C. 492 : 34 C. W. N. 164 : | 
57 Cal. 740 : A. I. R. 1929 Cal. 742. 

— — S. 297 — Charge to Jury, essentials of. 

In charging the Jury, it is not necessary ' 
for the Judge on every ocacsion on which he ■ 
expressed his opinion on a point of fact to . 
tell the Jury that they were sole Judges of ! 
questions of* fact. It is sullicicnt if he makes 
that statement quite clearly to the Jury at 
the end of the charge. Sri Kishen v. Emperor. 

37 Cr. L. J. 173 : 

159 I. C. 900 : 1935 A. W. R. 1086 : 

8 R. A. 521 : A. I. R. 1938 All. 928. 

S. 297 — Charge to Jury, essentials of. 

It is essential that in the general observa- 
tions which a Judge makes in the course of 
his charge to the .Jury, he should be accurate 
within the limits of what has always been 
allowed from time to lime in criminal trials. 
Though a Judge’s charge to the Jury may 
be open to criticism, the verdict of, the .Jury 
ought not to be inlerfcrrcd with except where 
the charge taken as a whole cannot he .sup- 
ported. Ambar AH v. Emperor. 

30 Cr. L. J. 825 : 

147 1. C. 684 ; 48 C. L. J. 473 : 

33 C. W. N. 55 : 1. R. 1929 Cal. 572 : 

A. I. R. 1928 Cal. 769. 

— S. 297 — Chartre to Jury, essentials of — 

Material omission — Misdireetion. 

The failure of the .Judge in a .Sessions trial 
to present in his summing up to the .fury 
the I’irst Information Iteport in its true 
perspcelive, which affects the complicity of 
the rliffcrent accused persons to the offence, 
as also the er< dihility of the evidence given 
bv some of the important witnesses in the 
c.nsc, mnsiitutes a serious misdinction sufliicnt 
to vitiate the verdict of the Jury. The sum- 
ming up contemplated by law is a fairly full 
and distinct statem'-nt of the evidence with 
such advice ns to the legal lic.-triag of that 
evidence and the weight which properly 
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i attaches to the several parts of it, ns a sound 

i judicial discretion would suggest. The JucFc 
i must formulate and specify simple issues for 
the consideration of the Jury, and collate the 
evidence pro and con bearing upon the issues 
In order to assist the Jury to arrive nt a 
correct decision thereon. Merely summarising 
the evidence, cxaminalion-in-criief, cross-exa- 
mination and rc-examination of the different 
witnesses who have deposed at the trial nnd 
putting before the Jury all that has been 
said by the witnesses or by the lawyers ap- 
pearing on the two sides, and huddling together 
important facts as well ns trivial points 
without any attempt at discrimination instead 
of aiding the .Jury only confuses them nnd 
docs not comply with the object which the 
law has in view. IVhcrc tlicre arc several 
accused ])ersons in a case, the strength or 
weakness of the evidence of the witnesses ns 
against each accused individually sliould be 
pointed out to the .Jury. Jcssnral v. Emperor, 

26 Cr. L. J. 1009 : 

87 I. C. 833 : 29 C. W. N. 526 : 

A. I. R. 1925 Cal. 729. 

S. 297 — Charge to Jury, essentials of. 

Omission to set out liow the law was ex- 
plained to .Jury is tiot by itself ground for 
setting aside verdict. Ilafcinli Haidar v. Em- 
peror. 32 Cr. L. J. 236 : 

129 I. C. 109 : 1. R. 1931 Cal. 125 : 

A. I. R. 1930 Cal. 712. 

S. 297— Charge lo Jury. 

Expression of opinion is not wrong. But 
Judge should tell Jury that they arc sole Judges 
of fact and need not accept his opinion. 
Kamiraddi Sheil: v. Emperor. 

35 Cr. L. J. 483 : 

147 I. C. 832 ; 37 C. W. N. 1102 ; 

6 R. C. 369 : A. I, R. 1934 Cal. 77. 

S. 297 — Charge. to jury — F, 1. It. 

misdirection about — Failure lo produce defence 
— Absconding —Proper charge. 

The first information is not evidence in 
the case. It is tendered by the Crown 
for such use as tlie jlcfeuce may be able 
lo make of it and to test the consistency 
of the prosecution evidence. The most use 
wliich a .lutlge can make of it is to say 
that although it gave .a different account 
I of the occurrence from that in the evidence, 
! yd it can be rceoneilcd with the evidence. 
I it is misdirection on the part of the .Judge 
j to ask the jury lo aceej)t the statement 
I in the first information in preference to 
; the evidence in tiie case. tVhere the .Judge 
< thonghl it necessary to put the fact that 
j no evidence was .adduced for the defence 
; prominently before the Jury, he was bound 
■ to fpialiry it by pointing out to the jury 
i that the dcfi-ncc was not bound lo c.all 
; any evidence, that lliey could rely on the 
; prosecution cviden:,-c. as far as it cotdd 
; lie!i> them, and that they svere entitled 
; to the beaefit. Vl'ln-rc it was jirovcd that 
i after the alleged occurrence the ncomed 
i and the villagers absconded, the Judge should 
; jK>int out to the jury that nb'ico.ading is a 
' matter whkdi is equally conshlcnt with 



2010 


2009 ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 297 

innocence as with guilt and that it could 
only be considered in connection with the 
rest of the evidence and that it is in itself 
a circumstanee of no weight. Asjar Sheikh 
V. Emperor. , H Cr. L. J. 557 : 

8 I. C. 52. 

S. 297 — Charge to Jury — Heads of 

charge, contents of — Failure to record hoio laio 
teas explained — Evidence — Description of xoitness 
in deposition, lohether part of deposition. 

It is not sufficient for a Judge who tries 
a case to state in his record of the heads 
of charges to the Jury that he referred to 
certain sections of the Penal Code and 
explained to the Jurj' the law in regard to 
the offence. He should set out the directions 
which, in fact, lie gave to tiiem in respect 
of the law. But failure to record in the 
charge what actually the .Judge’s explanation 
of the law was would not vitiate a trial 
where it has not occasioned a failure of 
justice. A Court will not, therefore, order 
a re-trial on this ground if it is of opinion 
that if the Jury accepted the evidence of 
the prosecution, they were entitled to convict 
the accused of the offence charged. The 
name, parentage, age, residence and pro- 
fession of a witness form part of the 
deposition on solemn affirmation and not part 
of the heading. Chotan Singh v. Empewr. 

29 Cr. L. J. 804 : 

111 I. C. 308 : 7 Pat. 361 : 

10 P. L. T. 26 ; A. I. R. 1928 Pat. 420. 

S. 297 — Charge to Jury — Heads of 

charge, contents of. 

The Judge is not required to make a 
verbal transcript of his summing up. It 
is only the heads of the charge that he is 
required to record. The heads of a charge 
should contain the customary caution to 
the Jury tliat if they feel any doubt whe- 
ther the prosecution or the defence version 
is true, they should acquit the accused. 
Dhiraji v. Akasi. 27 Cr. L. J. 785 : 

95 I. C. 385 : 24 A. L. J. 506 : 

A. I. R. 1926 All. 429. 

S. 297 — Charge to Jury— Heads of 

charge, record of — Duty of Judge — Formulation 
of questions for Jury, -iohether proper. 

The object of the heads of charge is to 
inform the High Court, should occasion arise, 
of what direction the Judge gave in law 
to the Jury and tlie nature of his sum- 
ming up of the evidence not only for the 
prosecution, but also for the defence. The 
heads of charge are not intended to bean 
exhaustive detail of every particular which 
the Judge may have addressed to the Jury. 
The .Judge is not bound to address himself 
in every particular and in every detail to 
every suggestion put forward by the defence. 
It is the duty of the Judge fairly and candidly 
to point out the main and salient features 
of the case from the point of view of the 
prosecution and of the defence, respectively. 
In doing so he is entitled to take into 
consideration the sj)eechcs made upon both 
sides by the Crown and by tlic prisoner’s 
Counsel in considering his presentation of | 
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the evidence to the Jury. The heads of 
charge should record in an intelligible form 
and with . sufficient fulness the points of 
law and the directions given bj^ the Judge 
to the .Jury, and the record should represent 
with accuracy the substance of the charge 
by the Judge. Where a record of the heads 
of the charge to the Jury shows sufficient 
material to enable the High Court to Judge 
what the Sessions Judge told the Jury and 
there are serious omissions in directing the 
Jury on the facts and the law which may 
have occasioned a verdict different to that 
which would have been otherwise given, 
the verdict cannot be unheld in appeal. 
An appellant who seeks to set aside the 
result of a trial by Jury has a task of 
considerable magnitude and must, to be 
successful, present a case of real substance. 
In a complicated case the formulation of 
specific questions for the Jury’s reply at 
the conclusion of the delivery of the Judge’s 
charge is helpful to the Jury and is useful 
in deciding the legal effect of the .Jury’s 
findings; but the formulation of such ques- 
tions requires great care and the questions 
should be confined within the narrowest 
possible compass. In a large number of cases 
such procedure is not. requisite as a simple 
finding of guilty or not guilty serves all 
necessary purposes. Rxipan Singh v. Emperor. 

27 Cr. L. J, 49 : 

91 1. C. 225 : 4 Pat. 626 
7 P. L. T. 239 : A. I. R. 1925 Pat. 797. 

S. 2.97 —Charge to Jury. 

If the .Judge dis.agrees with the verdict, he 
can proceed under S. 307, but he cannot 
again proceed to charge the jury and ask 
them to re-consider their verdict. The verdict 
subsequently delivered by the Jury is illegal 
and cannot be acted upon. Dori v. Emperor. 

36 Cr. L. J. 1377 : 

158 I. C. 438 : 1935 A. L. J. 1142 : 

8 R. A. 306 : 1935 A. W. R. 1137 ; 

A. I. R. 1935 All. 1200. 
-S. 297 — Charge to Jury. 

In a Sessions trial the Judge should charge 
the Jury ns soon as possible after the case 
for the defence and the prosecutor’s reply, 
if any, are concluded. It is undesirable that 
the Jury should separate prior to the 
charge. Itupan Singh v. Emperor. 

27 Cr. L.J. 49 : 

91 I. C. 225 : 4 Pat. 626 : 

7 P. L. T. 239 : 

A. I. R. 1925 Pat. 797. 

S. 297— Charge to Jxiry. 

In offence of robbery, omission to explain the 
law is something more than a misdirection. 
It is a failure to comply with express pro- 
visions of law not curable by S. 537. Re-trial 
should be ordered. Jagan v. Emperor. 

35 Cr. L. J. 570 : 

147 I. C. 976 : 11 O. W. N. 200 : 

6 R. O. 326. 

S, 297— Charge to Jury in sexual 

offences. 

The .Judge should warn the .Jury that in 
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cases arising out of sexual matters, -wben 
charges are made against a man by a woman, 
it is dangerous to convict upon her evidence 
alone and that they ought to require corro- 
boration of her story before they bring in a 
verdict of “guilty.” Emperor v. 'Nur Ahmed. 

153 I. C. 584 : 
38 C. W. N. 108 : 
A. I. R. 1934 Cal. 7. 

S. 297 — Charge to Jury. 

It is a very improper wa 3 ’ of dealing with 
the answer given b\’ a witness in favour of 
the defence, to suggest to the .lurj' that the 
answer might have been given without pro- 
perly understanding the question. If it is 
possible in anj' case that a witness might 
have misunderstood a question put to him, 
the facts which lead to the inference that 
the witness might have misunderstood it, 
should be placed on -the record and should 
be placed before the .lurj’ for their considera- 
tion. Mtihnrnmad Sagiruddin V. Emperor. 

30 Cr. L. J. 120 : 
113 I. C. 280 ; I. R. 1929 Cal. 123 : 

A. I. R. 1928 Cal. 551. 

S. 297 — Charge to Jury. 

It is impossible for a .fudge to refer to 
every fact in his charge to the .Tvirj*. Tof'z 
Pramanil; v. Emperor. 31 Cr. L. J. 916 : 

125 I. C. 743 : 50 C. L. J. 581 : 
A. I. R. 1930 Cal. 228. 

S. 297 — Charge to Jury. 

It should be delivered extcmporancoush- im- 
rncdatcly after final speeches of law\-cr.s or of 
the evidence. Aaamnlla v. Emperor. 

36 Cr. L. J. 1246 : 
157 I. C. 837 : 39 C. W. N. 924 : 
62 Cal. 911 : 8 R. C. 127 : 
A. I. R. 1935 Cal. 534. 
S. 291— Charge to Jury. 

.Judge is entitled in not expressing his view 
of facts to .lurj- on disputable point. 
.■imode All Sihdar v. Emperor. (F. B.) 

33 Cr. L. J. 79 : 
134 I. C. 896 (b): 58 Cal. 1228 ; 

35 C. W. N. 573 : 
I. R. 1931 Cal. 896 : 
A. I. R. 1931 Cal. 757. 

S. 291— Charge to Jury. 

.Judge must set down in charge what he said 
to .Jiirj* about the law — Merc statement that 
sections were explained is not enough. 
Knmiraddi Sheikh v. Emperor. 

35 Cr. L. J. 483 : 
147 I. C. 832 : 37 C. W. N. 1102 : 
6 R. C. 369 : A. I. R. 1934 Cal. 77. 

S. 297 — Charge to Jury — Judge's f/rrn 

opinion. 

It is open to n .Judge in his charge to the 
.Jury to express his oe. n opinion of the evi- 
dence jirovided lie cautions the .Jury that they 
are not lionnd by that opinion. Gnjo Singh v. 
Emperor. 24 Cr. L. J. 495 : - 

72 I. C. 959 : 4 P. I>. T. 265 : 

1 P. L. R. 25 Cr. : 
1923 P.nt. 109 : 
A. I. R. 1923 Pat. 238. 
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S. 291— Charge to Jury—I..a:i' to 

e.Tplaiucd. 

In the case of a trial hv .Jury it is the dulv of ttie 
Judge to explain to the Jury the law applic.ab!o 
to the case and it is the dutv of the .Jury to 
accept the law os laid down by tlie Judge without 
any extraneous aid. If the Jury arc unable 
'to understand the law fully and clearly, it h 
the duty of the Judge to explain it to’ them 
afresh, but in doing so, he cannot place before 
them the Code or any legal treatise for the 
purpose of finding on tlie law ; if he docs so, he 
firils in his duty. Superintendent ct Ifemrm- 
brancer, Legal .djjairs v. Wilson. 

21 Cr. L. J. 926 : 

96 I. C. 270 : 30 C. W. N. 693 : 

43 C. L. J. 537 : 

A. I. R. 1926 Cal. 895. 

S. 297 — Charge to .Jury — Misdireelion— 

Duly of Judge. 

All that a Judge can properly state to the 
Jury is, how the evidence stands, whether in 
his opinion, it is credible, pointing out at the 
same time the points which especially tell in 
favour of the defence. It is not his duty to 
say that they may neglect any portion of the 
evidence. That is clearly a misdirection and 
against the provisions of the law, which says 
that the .Jury arc to give their verdict upon 
the whole of the evidence recorded. It is 
absolutely his duty to give a narrative and 
history of the case, and to place the facts and 
evidence in a clear manner before the Jury 
so ns to enable them to grasp the details and 
conLc to a right conclusion. Emperor v. Mira 
Gajbar. 1 Cr. L. J. 1 : 

6 Bom. Is. R. 32. 

S. 297 — Murder ease — Charge to Jury— 

Duly of Judge. 

In a case of murder, the mere fact that the 
accused persons do not admit tliat they were 
present at the time of the occurrence and do 
not raise a case of provocation or passion or 
something of that sort, does not render it 
unnecessary for the .Judge to give the Jury n 
proper direction ns to the exceptions mentioned 
in S. 000, Penal Code. The question in .such 
n case is whether on any rcasonafdc view of the 
facts certain of Uic exceptions can matter. If 
they can matter and if a proper direction is 
not given to the Jury witli respect to them, 
then it is not open to the High Court in appeal 
to guess and gamble as to whether or not the 
Jury’s verdict would have been iliffercnl if such 
direction had been given. Jahur .Sheikh v. 
Emperor. 27 Cr. L. J. 1402 : 

98 I. C. 714 : 30 C. W. N. 912 : 

45 C. L. J. 20 : 

A. I. R. 1926 Cal. 1107. 

S. 297 — Charge to Jury. 

Murder charge — Court sliould give indication 
of its opinion to Jury, when covinced about fin 
sufficienry of evid'-nce for convietion, telling 
Jurv tliaf it might regard hti ofiinion anti 
Ijriiig verdict of guilty. Sati .Sheikh v. Em- 
strror. 33 Cr. L. J. 85 : 

1.34 1. C. 1191 : 54 C.L.J. 244 : 

1. R. 1932 Cal. 71 ; 

A. I. R. 1931 Cal. 752. 
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S. 297 — Charge to Jury. 

Offence under S. 325, Penal Code — Nature of 
charge to be made — Held, charge was not 
inadequate. TJpendra Nath Za v. Emperor. 

23 Cr. L. J. 416 : 
129 I. C. 676 : 52 C. L. J. 425. 

S. 297 — Charge to Jury — Omissions. 

Judge failing to elicit from Jury, opinion 
whether poison given to father-in-law and 
brother-in-law was probable consequence of 
its delivery with a view to be given to husband 
— Conviction under S. 302, 1. P. C., read with 
S. 109 held not sustainable — Conviction under 
S. 115, I. P. C., held proper. Amode AH 
Sikdar v. Emperor. 33 Cr. L. J. 79 ; 

134 I. C. 896 (b) ; 58 Cal. 1227 : 

35 C W. N. 573 : 

I. R. 1931 Cal. 896 : 
A. I. R. 1931 Cal. 757. 

S. 297 — Charge to Jury — Omission. 

Omission of Court to inform Jury of their 
right of presumption against prosecution for 
failure to bring independent witness — Tliis is 
insufficient direction. Sali Sheikh v. Emperor. 

33 Cr. L. J. 85 : 

134 I. C. 1191 :54 C. L.J. 244: 

I. R. 1932 Cal. 71 : 
A. I. R. 1931 Cal. 752. 

S. 297 — Charge to Jury — Omission. 

The test as to whether an omission in the 
summing up of the Judge to tlic Jury amounts 
to a misdirection or not is whctlicr tlie omission 
is in the opinion of the Court of such import- 
ance as to have led to an erroneous verdict 
bv the Jury. Sita Ham v. Emperor. 

33 Cr. L. J. 167 : 

135 I. C. 392 ; 8 O. W. N. 1215 : 

I. R. 1932 Oudh 40 : 
A. I. R. 1932 Oudh 23. 

S. 297 — Charge to Jury. 

Charge to .Jury — Omission to present ease 
against accused strongly — No ground for rever- 
sal of verdict. Supriniendent and Jlcmcmbranccr 
of Legal Affairs, Bengal v. Puma Chandra Das. 
(S. BT) 32 Cr. L. J. 1101 : 

134 I. C. 71 : I. R. 1931 Cal. 775 : 

A. I. R. 1931 Cal. 533. 

S. 297 — Charge to .fury. 

No mention as to how sections were explained 
to Jury— No difficulty about sections— Charge 
is not bad. Hanif v. Emperor. 

34 Cr. L. J. 56 : 
140 I. C. 723 : 1. R. 1933 Cal. 29 : 

A. I. R. 1932 Cal. 786. 

S. 297— Charge to .Jury— Non-direction— 

Omission to draw allcnlion to non-production of 
witnesses mentioned in first information. 

Ordinarily the fact that the witnesses men- 
tioned in the first information have not been 
produced by the prosecution and that no . 
explanation has been offered therefor, should be 
brought to the notice of the Jury and their 
attention should be drawn to the prosecution 
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which arises under the law against the prose- 
cution. Hari Charan Das v. Emperor. 

27 Cr T T • 
93 I. C. 46 : A. I. R. 1926 cIl. 728.' 

S. 297 — Charge to J ury. On questions 

of fact Judge can only express his opinion and 
must leave decision to Jury. 

Where he is satisfied that there is no legal 
evidence against any accused, person, he is 
bound to tell the jury that there is no such 
evidence and that they should acquit the 
particular accused, Bansi Dhar v. Emperor. 

36 Cr. L. J. 322 : 
153 I. C. 364 : 1934 A. L. J. 1160 : 

7 R. A. 481 : 4 A. W. R. 788 : 
A. I. R. 1934 All. 1032. 

S. 297 — Charge to Jury. 

Per Kulwant Sahay, J. — Mere explanation of 
the section of the Penal Code to the Jury with- 
out reading out the sections is also undesirable. 
The sections must be read out to the Jury and 
then explained to themr Chotan Singh v. Em- 
peror. 29 Cr. L. J. 804 : 

nil. C. 308: 7 Pat. 361: 
10 P. L. T. 26 : A. I. R. 1928 Pat. 420. 

S. 297 — Charge to Jury — Presumption 

of innocence of accused and veracity of loitnesses. 

A passage in a charge by the Judge to the 
Jury ran as follows : — As there is presumption 
of innocence in favour of the accused, so 
there is a presumption of truthfulness in 
favour of the witnesses. The presumption is 
rebutted if it is shown that the witness has 
told an untruth. But that would not justify 
you in rejecting his evidence in toio. You 
will have to carefully scrutinize his evidence 
and should accept it only to the extent to 
which it is supported by the evidence of 
j other trustworthy witnesses and circumstances 
and probabilities of the case ; Held, that the 
Judge sliould not have put together the pre- 
sumption of innocence in favour of an accused 
and the presumption in favour of the veracity 
of IcstiTnony adduced in a Court of Justice. 
Ambar AH v. Emperor 30 Cr. L. J. 825 : 

117 I. C. 684 : 48 C. L. J. 473 : 
33 C. W. N. 55 : I. R. 1929 Cal. 572 : 

A. I. R. 1928 Cal. 769. 

S. 297— Charge to Jury— Proper time. 

According to S. 207, the Judge can only 
clinrgc the Jury after alt the evidence 
on both sides has been taken and Counsel on 
both sides have concluded their addresses to 
the Jury. Public Prosecutor v. Abdul Hameed. 

15 Cr. L. J. 197 ; 
22 I. C. 981 : 36 Mad. 585 ; 
A. I. R. 1914 Mad. 319. 

S. 297— Charge to Jury— Questions of 

fact— Jury sufficiently warned — Assertive and 
dogmatic assertions, effect of. 

In a long charge to the Jury the Judge can- 
not be e.xpected to pause always to assure 
the .lury that matters of fact are matters for 
them and where the Judge has abundantly 
cautioned the Jury that questions of fact are 
for them and that tliey arc entitled to dis- 
regard what he says, his charge cannot be 
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objected to simply because there are passages 
here and there in which he has expressed 
himself in the assertive and dogmatic fashion. 
Emperor v. Panchn Sheihh. 32 Cr. L. J. 190 : 

128 I. C. 811 : 34 C. W. N. 1154 : 
I. R. 1931 Cal. 107 : 
A. I. R. 1931 Cal. 178. 

-S. 297— Charge to Jury— Report of 


Chemieal Examiner— Abseonding. 

A Sessions Judge should warn the Jury that 
before using the report of a Cliemical Examiner 
they must be satisfied on the evidence that 
the substances examined were in fact what 
they were said to be ; and that even if the 
Jury believed that the accused did abscond, 
absconding is not necessary or invariably 

incompatible with innocence. ilIo//fl v. 

22I.C.723:.Ic%"'nI'J80; 

A. I. R. 1914 Cal. 549^. 

297— Charge to Jury— Statement of 
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dcnce the Judge should point out to the .Tur.* 
that the accused cannot be convicted unle« 
the circumstances arc such that there can he 
no reasonable possibility of the innocence of the 
accused. Mahammad Sasirudiiin v. Emperor. 

30 Cr. L. J. 120 : 
113 1. C. 280 : I. R. 1929 Cal. 123 ; 

A. I. R. 1928 Cal. 551. 

5. 297 — Charge to Jury. 

Where a Judge expresses, in his charge to the 
Jury, his opinion but warns them that hb 
opinion was not bound to be accepted by them, 
there cannot be said to be any misdirection 
. in the charge. Eusuf AH v. Emperor. 

I 34Cr. L.J. 430 ; 

i 142 I. C. 653 : I. R. 1933 Cal. 312 : 

A. I. R. 1933 Cal. 190. 

-S. 297— Charge to Jury. 


aeeused, omission of. 

Statement of accused under S. 34 ‘ 2 — Judge 
omittinc to put such statement spcciricall> 
to Jurv^ut fully explaining to them defence 
of accused and his reasons wliy Jury should 
disrccard his retracted confession- Judge s 

fTSo? 34 C 't J. 3S (2? ■ 

■ 142 ..C.6«:I.R. 1933 car 3.0^. 

S. 297— Charge to Jury— Test of proper 


charge. \ 

The principal test which should be applied ; 

to determine the character of the charge is, j 
whether or not the Judge directed the atten- ; 
tion of the Jinv to the essential points and the , 

iiargeread as a whole is sound Rnpurnov. 

Emperor. ^ ^ N.'l.'j.' 264: 

13 R. N. 99 : A. I. R- 1940 Nag. 221. 

297— Charge to Jury. 

The use of language in a charge 'Tury 

tending to divert the attcnlioii of I’!'- '.’“D 
from the main issue to a subsidiary point is 
be deprecated. ^1 892 = 

Emperor. . P.'l.'t’. 580 : 

6R.P 130: A. I. R. 1933 Pat. 488. 

297 — Cha'gc to Jury — Unlawful 

nssemhly— Common object —rrejudice. 

\ Judec’s charge to a Jury in respect of the 
accused forming an unlawful assembly uith the 

object of ‘•disturbing the /poHcc 

sistin-i obstructing and overawing the 1 oliee 
iiv crrminal force and of assaulting the 1 ohee, 
i?not oi>en to any real objection as to the jvmy 
in which the common object is pl.ace.l beftrt 
llu' Jurv. Nor docs such a d.arge •nfe whole 
oo bevond the common objects s« t out in 
S 1 tl Penal Code, so as to be likely to preju- 
dice the tiemiseil. Abdul . 

83 I. C. 346 : A. I. R. 1925 Cal. 494. 

S. 297~ChaTge to Jury. 

3Vhcn a i^ l>asril <m ciri'iimsl.intial esi- 


Where a Judge in putting a ease before the 
Jury omits to jilacc before them an important 
piece of evidence favourable to the accused, he 
commits an error of law. Mamat AH v. Empe- 
ror. 28 Cr. L. J. 19 : 

99 I. C. 51 : 44 C. L. J. 233. 

S. 297— Charge to Jury. 

Where the Jury was not made fully acquaint- 
ed with the nature of the case for the prosecu- 
tion and the nature of the case for the defence : 
Held, that the mode in which the ease was 
placed before the Jury was defective and that 
the convictions of the accused in accordance 
with the verdict of the Jury and the sentences 
passed upon tlicm should be set aside and the • 
case re-tried bv another .Judge. It is not desir- 
able that a Judge should rc.sort to the servitc.s 
of the Public Prosecutor for the purpose of de- 
livering his charge to the .Jury. Afiruddi Clink- 
dar V. Jimperor. 20 Cr. L. J. 661 ; 

52 I. C. 485 : 29 C. L. J. 71 : 

28 C. W. N. 833 : A. I. R. 1919 Cal. 439. 

-Ss. 297, 298 — Charge to the Jury- 


MisdirccHon — Charge, inordinate length and in- 
voiced nature of— .Miscarriage of justice— Late, 
explanation of. 

The duty of a Judge in charging a Jury in a 
criminal ease is to make up his mind as to what 
the law is, and to tell the Jury what it is, ns 
.succinctly and clearly as he can ; but to cite to 
the Jury a large number of eases which the 
Jurv cannot possibly understand is calculated 
to confuse tliern and to lead to a miscarriage 
of justice. The iiraetiec of delivering to Hie 
•Turv charges of inordinate length and involved 
nature, and of citing to them a string of eases, 

specially upon questions of a civil nature, dis- 
anoroved. Shi/ama Cltarnn Chakraxrrti v. Empe- 
rll ‘d Cr. L. J. 157 : 

1 C. L. J. 159. 

-Ss. 297, 298 — Charge to Jury— Object — 

Duty of Judge. 

The duty of the Jinige is to help the .Itity to 
arrive at a prop'-r verdict of the facts, and with 
that in view, it is far belter to use the plainest 
an<l simplest language ; .and. if he does express 
hi< oidnion on the facts, he sjiotild ilo it in such 
a wav as to mak'- it quite clear to the .Jurors 
th.at'he is not in any way sreking to imirp 
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their functions or to interfere in matters, the 
decision of which is exclusively within the com- 
petence of the Jury itself. Monohar Mandal 
V. Emperor. 31 Cr. L. J. 1115 : 

126 I. C. 775 ; A. I. R. 1930 Cal. 430. 

— ^ Ss 297, 298 — Charge to Jury — Omission 

to draw attention to important facts, effect of. 

, Where the Sessions Judge in his charge to the 
Jury did not give correct representation of 
facts appearing from the evidence and omit- 
ted to draw the attention of the Jury to impor- 
tant facts in favour of the ■ efence in the depo- 
sition of the prosecution witnesses .■ Held, t))at 
the Sessions Judge’s charge to the Jury was 
unsatisfactory and defective in such a manner 
as would justify in appeal the setting aside of 
the convietion and the verdict of the Jury. 
Abdul Gafiir v. Emperor. 21 Cr. J. 670 ; 

' 57 I. C. 830 : A. I. R. 1920 Cal. 527. 

Ss. 297, 298, 307— Charge to Jury- 

Duty of Judge — Judge disagreeing xvith verdict — 
liefcrence to High Court, when to be made. 

Three Muhammadans were placed on trial 
before a Sessions Court and a Jury, on charges 
of offences under Ss. 30G and 37G, Penal Code, 
alleged to have been committed by them 
against a Hindvl woman of no cliaracler. The 
Jury by a majority of four to one -brought in 
a verdict of guilty and the Sessions Judge, 
though not agreeing with the verdict, accepted 
it on the ground that he was unable to say 
that it was perverse : Held, on a review of 
the evidence, (IJ that the Judge’s view of the 
case in favour of an •acquittal was the better 
view and that it would have been well had 
he made a reference ; (2) that, as the Judge 

had made no reference, it must be considered 
whether there was any material misdirection 
in the charge to the Jury or whether, in a 
case in which three Muhammadans liaving 
been aceused of sexual offences against a 
Hindu woman were placed on their trial before 
u Jury composed of 4 Hindus and 1 Muham- 
madan, the Judge gave the Jury sufficient 
assistance and guidance; (.‘I) that the Jury 
had not had the assistance wliich should have 
been given them by the Judge in such a case 
and that the accused must, tliercfore, be 
acquitted. Ismail Sarlcar v. Emperor. 

19 Cr. L. J. 830 ; 
46 I. C. 846. 

Ss. 297, 537 — Charge to Jury — " Laying 

down law by which Jury aic to be guided,” mean- 
ing of — Failure to do so, effect of. 

In a trial for dacoity under S. 895 of the 
Penal Code, the Sessions Judge in hi- charge 
to the Jury made the following observation; 

The nature of the charge is no doubt 
familiar to you all. It must be proved that 
there was robbery committed by five people 
or more and also that each of the accused took 
part in that robbery.” The Jury having given 
a unanimous verdict of guilty, the accused 
were convicted by the Sessions Judge and 
they appealed against the order ; Held, (1) that 
the observation of the Sessions Judge did not 
in any sense amount to “ lying down the 
law by which the Jury are to be guided ” 
within the meaning of S. 207, Cr. P. C. (2) 
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that the omission of the Judge to do so was 
not a mere irregularity which could be pured 
by S. 537 of the Code, but was a failure to 
comply with the express provision of the law 
and vitiated the trial. Nawab Ali v. Emperor. 

25 Cr, L. J. 1129 : 
81 I. C. 953 : 11 O. L. J. 315 : 
A. I. R. 1924 Oudh 411. 

Ss. 297, 537 — Charge to'Jury — Omission 

of Judge to explain to jury all essential elements 
of offence — Effect. 

Under S. 297, it is the duty of the Judge to 
c-xplain to the Jury all the essential elements 
of the offences charged against the accused 
and to give directions on the law so as to 
make the law clear in relation to the facts of 
the case and the evidence adduced. Even 
the mere reading of the sections to the Jury 
docs not amount to an explanation of the law. 
Nor can the Judge rely on tlie fact that Advo- 
cates on both sides had explained the law to 
the Jury. The Judge must lay down tlie law 
by which the Jury is to be guided. This pro- 
vision is imperative. It is the clear duty of 
the .Judge to explain what is law or the 
essential requisites of an offence and what 
must be proved to constitute that offence. 
An important non-direction to the Jury or an 
omission to direct them on an important point, 
amounts to misdirection ; but S. 297 must 
be read along with the provisions of S. 537, 
It is necessary, however, tliat the misdirection 
should be such as to occasion failure of 
justice, such failure of justice us would vitiate 
the trial or proceedings. There is no ground 
for broadly assuming that if even a mandatory 
provision of the Code is infringed, the result 
in all cases must be to vitiate the trial 
irrespective of whether it has or has not 
occasioned failure of justice. Emperor v. 
Jhina So7na. 41 Cr. L. J. 176 : 

185 I. C. 382 : 41 Bom. L. R. 965 : 
I. L. R. 1939 Bom. 648 : 12 R. B. 248 : 

A. I. R. 1939 Bom. 457. 

Ss. 297, 423 {Z)— Cheating — Charge to 

Jury — Duty of CoJirt. 

In a trial by Jury, it is the duty of the Judge 
to explain to the Jury the necessary ingredi- 
ents which the prosecution has to prove before 
the charge can be held to be established. This 
is particularly necessary in a case where the 
main charges are of cheating. Arnold Monlcath 
Mathews v. Emperor. 

41 Cr. E. J. 482 : 
187 I. C. 456 : 12 P. L. R. 492 : 
A. I. R. 1940 Lah. 87. 

S. 297 — Confession, admissibility of. 

Admissibility or otherwise of confession on 
ground of its being made voluntarily, is to be 
decided by Judge. Kasim Ali v. Emperor. 

36 Cr. L. J. 70 : 
152 I. C. 234 : 38 C. W. N. 586 ; 
7 R. C. 256 ; A. I. R. 1934 Cal. 651. 

S. 297 — Contents of charge to Jury. 

Charge to Jury — Essentials stated. Em- 
peror V. Ardali Mian. 35 Cr. L. J. 56 = 

146 I. C. 460 : 6 R. P. 263 ; 
A. 1. R. 1933 Pat. 496. 
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S. 297— Dacoity— Trial of five persons 

for dacoity— Charge to Jury— Omission to ex- 
plain consequence of acquiliing one or more of 
persons charged, effect of. 

Where five persons who are alleged to have 
taken 'part in a dacoity arc committed for 
trial before the Sessions, the Scsisons Judge 
should make clear to tlie Jury the possible 
consequence of acquitting any of the persons 
charged. He should point out to the Jury 
that they should proceed to consider in the 
event of any of the accused being found not 
guilty, whctiier the prosecution ease that five 
persons tpok part in the offence was establish- 
ed or not, and if not, whether any persons less 
than five were concerned, in which ease he 
should furtlicr point out that the offence com- 
mitted by each of them would be not dacoity 
but robbery. ^Vherc the Jury found two of 
the accused guilty and the rest not guilty, and | 
the Sessions Judge had omitted to point out | 
this matter to the Jury ; Held, that the trial 
was vitiated. In re ; Pcrumal Thevan. 

31 Cr. L. J. 451 : 

122 I. C. 650 : 30 L. W. 720 : 

1929 M. W. N. 788. 

-S. 297 — Dacoily case— Charge to Jury 
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] S. 297— Ecif/cnre— Core rcslin;; on df. 
cumslanltal evidence — Duly of Jury. 

IVhcrc a ease rests entirely on circumstantiAl 
evidence, before the jury can find tli? 
prisoner guilty, they have to be satisfied 
not only that those circumstances arc con- 
sistent with his having committed the net 
but that the facts arc such a.s to be incon- 
sistent with any other rational conclusion 
than that the prisoner is the guilty person. 

licrc in a criminal ease there is a conflict 
between the presumption of innocence and 
any other jiresumption, the presumption of 
innocence prevails. Tlic strength of thi* 
presumiition varies according to the .serious- 
ness of tlic charge upon wliich an accused 
person is put on his trial. Ashraf -dli v 
Dmperor. 19 Cr. L. J. 81 

43 I. C. 241 ; 21 C. \V. N. 1152 
A. I. R. 1918 Cal. 314. 

-S. 297 — Evidence— Confession — J urq, 


— HJisdircclion. 

Where a Sessions Judge told the jury 
in a trial for dacoily, that there was no force in 
the argument that the accused may not 
have foreseen and may not have intended 
that a dacoity sliould take place : Held, that 
it amounted to a misdirection. In re : Shivappa 
Iligadc, 11 Cr, L. J- 334 (b) : 

5 I. C. 935 : 7 M. L. T. 191. 

Ss. 297, 298— Dacoily ease — Charge to 

Jury — Misdirection — Judge, defining dacoily as ! 
robbery eommitlcd by more than five persons — 1 
— Misdirection. 1 

Where a Sessions Judged in a trial for i- 
diicoify. in ff»e conrsc of his .summing-up 
to the jury, told them that dacoily is robbery 
eommifted 5)y more /firm five per.sons, in.stcad 
of saying tliat it was robbery committed by 
five or more j)orsons : Held, that it was a 
misdirection, but ns it did not prejudice 
the accused but was favourable to tbcm, 
their ronviclion was not liable to be quashed 
on that ground. Sinna Tevan v. Emperor. 

9 Cr. L. J. 311 ; 

1 I. C. 546. 


1 
i 

i 

*: i 


duly of. 

-Although the Judge has to decide the quc.sfion 
of the voluntariness of a confession in its 
^ bearing ujion admissibility , .still, after he 
has admitted it, tlic jttry arc entitled and 
must be allowed to consider for tlicnisclycs 
the question of voluntariness in its hearing 
upon flic triitli of the confc.ssion. JCisfiorf 
Kishorc Mislira v. Emperor. 36 Cr. L. J. 921 ; 

156 I. C. 396 ; 39 C. W. N. 986 : 

7 R. C. 700 : A. I. R. 1935 Cal. 303. 

S. 297 — Evidence. 

Judge has to decide admissibility of n confes- 
sion caused by inducement, threat or jirnmisc. 
If he considers it admissible, lie must jiolnt out 
to Jury that admissibility of evidence does 
not mean that it is true and it is for Jury 
to accept or reject it. lialdeo Ilin v. Empe- 
ror. 34 Cr. L. J. 369 (2) : 

142 I. C. 639 : 1. R. 1933 Cal. 310 : 

A. 1. R. 1933 Cal, 187. 

-S. 297 — Evidence, defence ease not ad- 


S. 297 — Fm’liirr to c.iplatn ofence of theft 

— Misdirrclion. 

Wlicre the l^o^'ions .Tudge did not cxplnin 
in what the offence of theft with which ttic 
accused was charged consisted : Held, there 
was no w.anl of direction.' In re : Rongrt 
Ilnniudtt. 17 L.. . 236 ; 

A. I. R. 1923 Mad. 329- 


cquntcly put— Evidence inadmissible, admission of, 
effect of. 

IVherc, however, the defence ease is not mle- 
qualcly juit before the .fury and evidence is 
admitted which sfiould /i.ave been c.xeluded, 
the verdict of the Jury c.innot be inaintain_cd. 
In re : T’otlaqan .dmbalam. 27 Cr. L. J. 176 : 

91 I. C. 960 : 23 L. W, 90 : 
A. I. R. 1926 Mad. 370. 

S. 297 — Evidence— Expert evidence,. 


Jury, duly of. 

Tiic question of reliability of llie cvi«leriee of 
an expert in band writing is clearly one for, the 
Jurv to decide. Kiiboti Ki^tuirr Miihra v. 

Emperor. 36 Cr. L. J. 921 : 

156 r. C. 396 : 39 C. W. N. 986 : 
7 R. C- 700 : A. I. R. 1935 Ca|. 308- 
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deposed to by the witnesses in the case, the 
Jury being at liberty to accept as true all or 
some only of the facts stated by the accused. 
But it is the duty of a Judge to explain to the 
Jury not only the law applicable to the facts 
as deposed to by the witnesses in the case, 
but also the law which is applicable to the 
facts as stated by the accused. Nga Mya v. 
Emperor. 17 Cr. L.-J. 49 : 

32 I. C. 641 : 8 Bur. L. T. 220 : 
8 L. B. R. 306 : A. I. R. 1916 L. Bur. 114. 

S. 297 — Evidence. 

It is enough if the Judge has emphasized all 
the important and essential features of the case 
and drawn the attention of the Jury to ' the im- 
portant evidence and has not overlooked any 
peice of e%ndence which would have weighed 
heavily- against the prosecution. Aziz Khan v. 
Emperor. 36 Cr. L. J. 612 : 

154 L C. 1019 : 4 A. W. R. 1419 : 

A. I. R. 1935 All. 103. 

S. 297 — Evidence of child -ijoitness— Pre- 
vious statements, relevancy of ^defective charge. 

Where in referring to the evidence of a child 
witness, the Judge said : ‘It is for you, how- 
ever, to estimate the credit of a witness but, 
in my opinion to impeach the credit of a young 
child by seeking to contradict him by proof of 
former statements is merely taking an unfair 
advantage of his age. I. leave that matter to 
you’ : Held, that the charge was not correct as 
the statement, of a child is a very relevant 
matter to consider in judging his evidence, but 
the error was not very material. Emperor v. 
Panchu Shaikh. 32 C. L. J. 190 ; 

128 I. C. 811 : 34 C. W. N. 1154 ; 
I. R, 1931 Cal. 107 : A. I. R. 1931 Cal. 178. 

— S. 297 — Evidence — Prejudicial evidence 

admitted — Trial set aside. 

In a Jury trial, evidence very prejudicial to 
the accused was wrongly admitted. The Judge 
in his charge to Jury told them to put the evi- 
dence out of their minds entirely and to dis- 
card it. The Jury returned a verdict of guilty : 
Held, that as it could not be properly predica- 
ted that the verdict of the Jury would have 
been the same, if no evidence had been wrongly 
admitted, the conviction and the sentence 
should be set aside. Ramesh Chandra Das v. 
Emperor. 20 Cr. L. J . 324 : 

50 I. C. 660 : 23 C. W. N. 661 . 
29 C. L. J. 513 : 46 Cal. 895 ! 
A. I. R. 1919 Cal. 514- 

Ss. 297, 305 — Evidence. 

Scintilla of evidence — Judge’s decision — Accu- 
sed’s case — Sudden and grave provocation, no 
charge as to — Evidence to go to Jury — Trial 
Court’s proceedings. Emperor v. Upendra Nath 
Das. (F. B.) 16 Cr. L. J. 561 : 

30 1. C. 113 : 19 C. W. N. 653 : 

21 C.L.J. 377. 

S. 297 — Jury trial— Accomplice — Lazo 

to be explained. 

Where in a trial by Jury in respect of an 
offence of dacoity, a witness is examined on 
behalf of the prosecution with regard to whom 
the case of the prosecution is that he was him- 
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self probably concerned in the dacoity, the 
Jury must be directed not to accept the evi- 
dence of the witness without the most careful 
scrutiny. Such a witness may not actually be 
an accomplice but he is little better than an 
accomplice witness. Failure to direct tlie Jury 
in this behalf amounts to a serious misdirection. 
Satya Charan Manna v. Emperor. 

26 Cr. L. J. 1155 : 

88 I. C. 515 : 52 Cal. 223 : 

A. I. R. 1925 Cal. 666. 

S. 297 — Jury trial — Admissibility of 

evidence — Duty of Judge. 

One of the duties of a Judge in a trial held 
with the aid of a Jury is to prevent the 
production of inadmissible evidence whether 
it is or is not objected to by the parties. The 
fact that the accused puts forward some 
particular ground for holding that certain 
evidence is not admissible does not relieve the 
Judge of his duty to look into all the 
circumstances in order to judge whether the 
evidence is admissible or not. In dealing with 
the question of the admissibility of a confes- 
sion, the Judge is not concerned with the truth 
or falsity of the confession ; that is a matter 
entirely for the Jury. The Judge is, only 
concerned with the question as to whether the 
confession is admissible in evidence. If the 
confession is voluntary, it is admissible. If 
prima facie it is false, inconsistent, improper 
or absurd, that might suggest that it. is not 
voluntary. Even if the Judge is satisfied as 
to the truth of a confession but doubts its 
voluntary character, he is bound to exclude it 
under the law. Emperor v. Panehkari Dutt. 

26 Cr. L. J. 782 ; 
86 I. C. 414 : 29 C. W. N. 30d : 52 Cal. 67 : 

A. I. R. 1925 Cal. 587. 

S. 297 — Jury trial — Charge — Duty of 

•Judge — Charge confusing and rendering, no 
assistance to Jury — Verdict should be set aside. 

It is the duty of a Judge to place the case 
before the Jury in such a way as to enabld 
them to come to a reasonable and fair 
conclusion. Where in no part of the charge 
can one find a connected account of what the 
case for the prosecution is or what the defence 
case is, the Judge mixing up the arguments 
of the defence with the statement of the case 
for the prosecution and thus muddling the 
whole charge and rendering no assistance to the 
jury, this feature of the charge is sufficient for 
setting aside the verdict of the J urj\ Mohsena 
Khalun v. Emperor. 40 Cr. E. J. 880 : 

184 I. C. 222 : 43 C. W. N. 893 : 12 R. C. 214 : 

A. I. R. 1939 Cal. 610. 

S. 297 — Jztry trial — Charge to Jury. 

Judge, duty of. 

In delivering a charge to a Jury, care should 
be taken to place the defence set up fairly 
before the Jury and to ensure that the Jury 
appreciate the issue or issues which they have 
to try. The charge should include the usual 
warning as to duty of the Jury to the 
prosecution on the one hand and to the prisoner 
on the other. Afiruddi Chakdar v. Emperor. 

20 Cr. L. J. 661 : 
52 I. C. 485 : 29 C. L. J. 71 : 28 C. W. N. 833 : 

A. I. R. 1919 Cal. 439. 
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— S. 297~JuTy trial— Omission to direct 

Jury to acquit if there is Tensor, able doubt. 

^Vherc the evidence of fhc prosecution is not 
o%'cr\vhelrning, it is impossible to hold that an 
omission on the part of the Judge to give 
tlic usual direction to the Jury that, if iiie 3 ’ 
had anv’ reasonable doubt in their minds as to 
the guilt of the accused, thc\’ should gis'C the 
accused the benefit of the doiibt, might not 
liave affeclcd the minds of the Jury. ^Vhcrc 
the Court is of opinion on the fiicts of the 
ease that the Jur\’ maj- possibh’ have been 
afrcctcd 1 ) 3 ' such omission, the verdict of the 
Jur 3 ' should be set aside. Jagmohan Singh v. 
Emperor. 30 Cr. L. J. 1146 : 

120 I. C. 114:1. R. 1930 All. 2 : 

A. I. R. 1930 AIL 28. 

S. 297 — Jury trial. 

Summing up of evidence, vhat constitutes — 
•Misdirection, what is. Dhiraji v. Akasi. 

27 Cr. L. J. 785 : 

95 I. C. 385 :84A. L.J.506; 

A. I. R. 1926 All. 429. 

S. 297 — Misdirection. 

A charge which places before the Jur 3 ', 
indiscriminalclv direct evidence as to the 
knowledge of the accused, the evidence as to 
suspicion having heen aroused in the mind of 
the accused and evidence which shows that a 
suspicion should have arisen in the mind of 
the accused without making any distinction, 
is defect ivo on a crucial point and is likch* to 
vitiate the verdict. Gadadha'r Sarkar v. 
Emperor. 26 Cr. L. J. 1021 : 

87 I. C. 845 : A. I. R. 1926 Cal. 226. 
S. 297— Misdirectioti. 

Charge — Judge discussing question of 
reasonable doubt and warning Jur 3 ' that thc 3 ’ 
were themselves to weigh evidence — .Misdirec- 
tion is not made out. Harold II. Watson v. 
Emperor. 37 Cr. L. J. 17 : 

.158 I. C. 172 ; 8 R. L. 189. 

S. 297 — Misdireetioji — Charge in favour 

of defence — Verdict of guilty — Misdirection. 

Where a charge is, as a whole, distincth' favour- 
able to the defence, it is a matter of great rlifii- 
cullv' to sa\' that there was an\' misdirection i 
which has misled the .Iur 3 ' into giving a verdict ! 
of guilt 3 '. ll is not enough for the purpose of j 
establishing a misdirection to show that the > 
Judge might have laid much more stress than ! 
lie has hiid on the ilcfeets in the prosecution j 
ease. In re : Vollatinn Ambalnn. | 

27 Cr. L. J. 176 : 1 
91 I. C. 960 : 2.3 L. W. 90 : ! 
A' I. R. 1926 Mad. 370. i 

S. 297 — Misdirection. j 

Charge to Jur.v — Judge failing to state what j 
•lurs' iind e.s:aet1\‘ to decide but stating charge ■ 
in a misleading manner — It constitutes I 
niisditec* ten. Itnjendea Sath I.r.ha s'. I.toprrnr. | 

38 Cr. L. J. 129 : i 
166 I. C 91 : IS P. L. T. 210 : 3 II. II. 124 : j 
9 n. P. 249 : A. I. R. 1937 Pat. 191. t 

S. 297 -MirJireethn—Chofg' to Jury— f 

Vasrr.gr nail frem rr/'or/. 
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There is no prohibition in law forbiddin" • 
Judge to read to a Jury in his charge tto^l 
judgment. In practice, it is not desirable fft 
rend from .several Law Reporl.s; as it nwv 
have the effect of confusing the minds of hv 
men. But in explaining the dividing lin- 
between murder, and eul()ablc homicide not 
amounting to murder. Judges have freqiicntlv 
rend, in their charges, passages from som- 
well-known judgment as aceuralclv illiislr;\tin~ 
the distincUon. In so doing, they' have nhvav* 
acted vcr 3 ' properly and have not been guillv 
of any misdirection. Emperor v. Ngn Tin Gei 

28 Cr. L. J. 213 : 

99 I. C. 1013 : 4 Rang. 488 : 5 Bur. L. J. 209 : 

A. I. R. 1927 Rang. 68. 

S. 297 — Misdirection — Charge to Jury. 

Where the accused was tried for criminal 
breach of (rust b 3 ' a District .Magistrate with 
the aid of a .Iur 3 ' and in summing up the 
District .Mngi.strale did not c.xprc.ssly tell the 
Jura' that tlic test titc 3 ' Were to apply vrm 
whether the eircumslanccs relied upon by 
the accused showed an intention of causing 
‘wrongful gain’ or ‘wrongful loss’, nor were 
thc 3 ' told what those terms meant : Held, 
that there had not been .sufficient compliance 
with S. 207 of the Cr. P. C. and that the 
verdict could not stand. Brnmne, C. II. v. 
Emperor. 15 Cr. L. J. 257 ; 

23 I. C. 465 : 7 Bur. L. T. 20 : 

A. I. R. 1914 L. Bur. 34. 

S. 297 — Misdirection — Charge to Jury— 

Statement of capcriencc of Judge zchether inii- 
direction — Misdirection not causing injuslite, 
effect of. 

The verdict of a .Turs' cannot be set aside 
on the ground of n inerc- misdirection on a 
point of fact, if such misdirection has not in 
fact occasioned a failure of justice. Where 
a Judge indicated to the .Turs' in cautious 
language that from his experience a certain 
explanation offered by a party was not an 
impo.ssible one and ought to he considered 
by the Jury : Held, that this did not amount 
to a misdirection, h'amdas Bai v. Emperor. 

30 Cr. L.J.721 : 

117 I. C. 173 : 8 Pat. 344 : 

10 P. L. T. 409 : 1. R. 1929 P.at. 381 : 

A. I. R. 1929 Pat. 313. 

S. 297 — Misdirection, 

Charges under Ss. .'Jsit! and -IIS, Penal Code 
—Vaccination and School Registers and 
horoscope produced to prove girl'.s ngc— 
.Tudge charging .Tiirv' that registers were no 
evidence as entries were not made 1 ) 3 ' jwr- 
sons knowing age of girl : Held, misdirection 
is not suflkaenl to vitiate verdict. Super- 
intendent nti'l ttemevihraneer of Legal Affairt, 
Bengal v. Vorhnil. 36 Cr. L. J. 364 : 

153 I. C. 493 : 7R. C.3SI : 

A. I. R. 1934 Cal. 766. 

S. 297 — Minliredion — Daneonout of 

icitneteet, statement ns It,. 
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Cr, P. CODE (1898) , S. 247 

S. 247 — Absence of complainant, what 

is. 

Where a Bench Magistrate summons a person 
to appear on a certain day at a stated hour and 
the party appears but the Bench does not sit 
till some hours thereafter and the party does 
not wait, it cannot be said there has been a 
failure to appear within the meaning of S. 247, 
Cr. P. C. Ahmad Meera Sahib v, Meeran Sahib. 

28 Cr. L. J. 208 : 
99 I. C. 944 ; 25 L. W. 358 : 
A. I. R. 1927 Mad. 393. 

Ss. 247, 403 — Absence of complainant 

— Accused present — Dismissal on first hearing — 
Acquittal — Bar to second trial. 

The trial of a criminal case within the meaning 
of S. 403 begins, if not from the time accused 
is served with summons, at least as soon as the 
accused appears in Court. The word ‘‘tried” 
in the section does not import any decision of 
the case on the merits, and if in a summons 
case the accused is present and'the complain- 
ant is absent, the dismissal of the case in de- 
fault of the complainant operates as an acquit- 
tal of the accused and the accused cannot be 
prosecuted again for the same offence. Yashoda 
V. Banubai. 28 Cr. L. J. 183 ; 

99 I. C. 855. 

S. 247, 403 — Absence of complainant — 

Acquittal — Presence of accused, whether necessary. 

The important matter for an order under 
S. 247, Cr. P. C., is the presence or absence of 
the complainant. It cannot be said that the 
accused must either be present or must have 
been summoned to Court. An order under 
S. 247 is a final order of acquittal which ope- 
rates as a bar under S. 403 of the Code to the 
trial of the accused for the same offence. 
Kir an Sarkar v. Emperor. 24 Cr. L. J. 815 : 

74 I. C. 719 ; 5 P. L. T. 15 : 
2 P. L. R. 10 Cr. : A. I. R. 1924 Pat. 140. 

Ss. 247, 403 — Absence of complainant — 

Acquittal — Second trial, barred. 

The provision contained in S. 403 of the 
Cr. P. C. is imperative, and bars a second trial 
of a person who has once been acquitted 
whether it be under Ss. 247, 345 or, 494 of 
the Code, no matter whether the order of 
acquittal is legal or illegal. Ram Malho v. 
Emperor. 22 Cr. L. J. 331 (b) : 

61 I. C. 59 : 2 P. L. T. 170 : 
A. I. R. 1921 Pat. 311. 

Ss. 247, 259 — Absence of complainant — 

Discharge, lohether amounts to acquittal — Penal 
Code {Act XLV aflS60), Ss. 332, 504. 

On the day fixed for the hearing of a com- 
plaint under Ss. 352 and 504, Penal Code, 
the complainant was absent and- the Magis- 
trate passed the following order : “complainant 
absent. Accused discharged Held, that as 
there was only one case before the Court, the 
Magistrate must be deemed to have acted 
under S. 259, Cr. P. C., and that the order 
did not operate a's an acquittal of the acc'u'sed i 
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even in respect'' of the offence under S. 352, 
Penal Code. Raghuvalu Naicker v. Singa Ram, 

19 Cr. L. J. 613 : 

45 I. C. 517 : 34 M. L. J. 369 : 

7 L. W. 520 : 41 Mad. 727 : 
1918 M. W. N. 827 ; A. I. R. 1918 Mad. 371. 

Ss. 247, 259 — Absence of complainant 

oiL'ing to death — Duty of Magistrate. 

Even in the case of a non-cognizable offence, 
the death of the complainant does not neces- 
sarily abate the prosecution and the Trying 
Magistrate has discretion in proper cases to 
allow the complaint to continue by a proper 
and fit complainant if the latter is willing. In 
re : Mahomed Azam. 27 Cr. L. I. 491 : 

93 I. C. 891 ; 28 Bom. L. R. 288 : 

A. I. R. 1926 Bom. 178. 

Ss. 247, 429— Absence of complainant — 

Dismissal of complaint— Order , whether of dis- 
charge or acquittal — Revision — Interference, 

An order.dismissing a complaint in a summons 
case for default of appearance of the com- 
plainant under S. 247, Cr. P. C. amounts to 
an order of acquittal and not of discharge 
and the Magistrate in such a case has no 
jurisdiction to set aside the order even on 
good cause being shown for the complainant’s 
non-appearance. An acquittal under that sec- 
tion does not stand on any different footing 
from an acquittal under other circuinstances 
and the High Court, will not set aside the 
order of acquittal in revision except under 
very rare circumstances. It is a sound rule 
of practice not to interfere in revision when 
there is no error of law on the face of the 
record. Devarakonda Lakshminarasimham v. 
Nalluri Bappanna. 28 Cr. L. J. 270 : 

100 I. C. 238 : 52 M. L. J. 173 : 

38 M. L'. T. 203 : 1927 M. W. N. 274 : 

A. I. R. 1927 Mad. 473. 

S. 241— Acquittal— Right of accused for 

acquittal — Absence of complainant when re- 
sults in acquittal. 

' An application or order for revival of a 
criminal case can only be made on the sup- 
position that the case is over and not pend- 
ing. A case which is pending cannot be 
revived. Under S. 247, Cr. P. C. the right 
to an order of acquittal accrues upon two 
conditions, and is dependent, firstly, on the 
absence of the plaintiff, and secondly, on the 
Court not adjourning the case. If a case is 
not taken up at all, it cannot he said that 
the second condition is fulfilled, for there is 
no knowing in what way the Court’s discre- 
tion would have been exercised if the case 
had been taken up. Rash Behary Karury v. 
Corporation of Calcutta. 26 Cr. L. J. 1050 : 

87 I. C. 970 ; A. I. R. 1926 Cal. 102. 

S. 247 — Acquittal of accused, legality of. 

Where the case was adjourned to a certain 
date on which two of the accused were bound 
to .appear and the summons of the third 
accused was awaited, the date was not a mere 
nominal hearing, and if on such date the com- 
plainant was absent, the Magistrate was fully 
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appeared before the Jury, it is for the latter 
to judge whether the demeanour of the wit- 
nesses was such as to discredit ih any way 
the evidence which they had given. Shamlal 
Singh V. Emperor. 26 Cr. L. J. 572 : 

85 I. C. 716 ; A. I. R. 1925 Cal. 980. 

S. 297 — Misdirection. 

Double rape in broad daylight — Presence of 
husband and brothers only 70 yards away and 
her calling for help must be brought to Jury’s 
notice — Omission amounts to misdirection. 
Abdul Aziz v. Emperor. 35 Cr. L. J. 957 *. 

149 1. C. 447 : 30 N. L. R. 262 : 

6 R. N. 229 : 

A. I. R. 1934 Nag. 94. 

S. 297 — Misdirection — Discrepancies not, 

explained — Jtiri/ asked to return verdict on moral 
conviction. 

Merely telling the Jury that there are 
material discrepancies without setting out 
those discrepancies amounts to a misdirec- 
tion. The Jury have not to return a verdict 
upon their moral belief of a case but upon 
the legal proof of tlie facts constituting the 
offence. Where, therefore, a Judge repeated- 
ly tells the Jury that if tlicy are “morally 
convinced” of the guilt of the accused, their 
verdict should be tliat of guilty, it amounts 
to a misdirection to the Jury. Enaput Ihisnin 
V. Emperor. 28 Cr. L. J. 15 : 

99 I. C. 47 : 49 All. 209 : 

25 A. L. L 33 : 

A. I. R. 1926 All. 752. 

S. 297 — Misdirection — Duly of Prosccn~ 

tion — Eeadinp mailers prejudicial to accused — j 
Duty of Judge to warn Jury againsl acting on such \ 
matters. 

The accused was tried under S. 372, Penal 
Code, for the offence of selling a minor 
girl for immoral purposes and was 
acquitted. The accused was subsequently 
charged with having made use at the pre- 
vious trial of a forged document showing 
that the girl was a major. During this trial, 
the whole of the complaint which contained 
allegations of various matters highly prejudi 
cial to the accused was read-at the opening 
of the prosecution tiiough the complaint was 
not sub.sequently filed in the case. The 
Judge did not caution the Jury against belie- 
ihg the allegations contained in the complaint. 
Further, evidence was adduced at the trial 
to show that in another litigation the girl’s 
grandmother had in the presence of the 
present accused, given evidence as to tlie 
age of the girl and that the accused con- 
sequently knew that the girl was a minor. 
The Judge in referring to this evidence, said 
in the summing up tliat if the Jury were 
of opinion that the accused must have known 
that the girl was under 18, that would 
be a reason for concluding that he knew 
that the document was forged : Held, (1) 
that the Prosecution acted very unfairly in 
reading the whole of the complaint made 
at the previous trial and tlie omission of 
the Judge to caution the Jury against 
allowing tlieir verdict to be inlluenccd by 
the matters contained therein amounted 
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to misdirection ; (2) that ,it wat not open to 
the Jury to conclude that the accused knew 
the document to be forged because he 
knew that the girl was under 18 or had 
heard a statement of her grandmother that, 
she was under 18, and the learned Judge’s 
summing up on this point was a grave mis- 
direction. Padam Prasad v. Emperor. 

30 Cr. L. J. 993 : 

119 I. C. 193 : 30 C. L. J. 106 : 

33 C. W. N. 1121 : 

I. R. 1929 Cal. 753 : 

A. I. R. 1929 Cal. 617, 

S. 297 — Misdirection — Error in summ- 
ing up. 

The expression ‘misdirection,’ as used in the 
Cr. P. C.. includes not only an error in 
laying down the law by which the Jury are 
to be guided, but also an error in summing up 
the evidence. Imperator v. Minhwasayo. 

11 Cr. L. J. 13 : 

4 I. C. 597 : 3 S. L. R. 102. 

S. 297 — Misdirection — Failure to draw 

attention to statement of accomplice. 

Wliere on the evidence a strong suspicion 
is raised that a witness for the prosecution 
is an accomplice, the failure of the Judge to 
put it to the Jury to consider whether or 
not the witness is an accomplice and to 
caution the Jury against accepting his evi- 
dence without corroboration, in case they 
hold that he was an accomplice, amounts 
to a mi.sdireetion and vitiates the trial. E. St. 
Moss V. Emperor. 28 Cr. L. J. 278 : 

100 I. C. 358 ; A. I. R. 1927 Cal. 460. 
S. 297 — Misdirection. 

Failure of Judge to instruct jury about the 
meagre evidentiary value of accused’s confes- 
sion against co-accused — Misdirection. 

9 Cr. L. J. 308. 

S. 297 — Misdirection — Failure of prose- 
cution to examine material witness — Duty of 
Judge, to direct Jury that they are entitled to 
make adverse inference — Omissio7i to do so. 

In a charge to the Jury there should be 
a substantive direction on the part of the 
learned Judge, as to the view of the prose- 
cution which the Jury is entitled to adopt 
if they are not .satisfied with tlie explana- 
tion offered for the absence of a witness 
who is material and the omission of the 
trial Judge to give such a direction as a 
non-direction amounting to a misdirection. 
Nabab Ali v. Emperor. 32 Cr. L. J. 228 (b) : 

129 I. C. 99 : 34 C. W. N. 1151 : 

I. R. 1931 Cal. 115 : 

53 C. L. J. 54 : 58 Cal. 580 : 

A. I. R. 1930 Cal. 708. 

— S. 297 — Misdirection — Failure to direct 

attention to salient points in evidence. 

Failure to direct the attention of the Jury 
to the salient points in the evidence of both 
.sides amounts to misdirection to Jury. 
The Judge must sum the case intelligently 
and it is his duty to call the .Jury’s atten- 
tion to any flagrant contradictions in the 
evidence and also any explanation of the 
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contradiction which has been suggested. Xo 
duty is cast upon the Judge of recapitulating 
arguments used by the Counsel on either side 
though it is desirable that in the course 
of .summing up he .should remind the Jury of 
the main lines of attack and defence adopted 
bv the Counsel. Dhiraji v. Akusi. 

27 Cr. L. J. 785 : 
95 I. C. 385 : 24 A. L. J. 506 : 
A. I. R. 1926 All. 429. 

— S. 297 — Misdirection — Failure to refer 

to material facts. 

Failure to refer in the charge to the Jury, 
matters which ought to have been placed 
before them amount.s to misdirection of the 
Jurv. Ttnm Cliaritar Dubeij v. Emperor. 

32 Cr. L. J. 186 
128 I. C. 807 : 34 C. W. N. 954 
I. R. 1931 Cal. 103 
A. I. R. 1931 Cal. 10 

— S. 297 — Misdirection — Inadmissible evi- 


dence, omission to refer to, effect of. 

Where a .statement, inadmissible in evidence, 
is brought to the notice of a Jury, an omission 
by the Judge to refer to it in the charge to a 
Jury is a misdirection in law and vitiates the 
trial. Sumeshwar Jlia v. Emperor. 

23 Cr. L. J. 91 : 
65 I. C. 443 ; 3 P. L. T. 101 ; 
4 U. P. L. R. Pat. 31 ; 
A. I. R. 1923 Pat. 103. 

S. 297 — Misdirection. 

In charge under S. 201, Penal Code, omissmn 
to point out the real meaning and significance 
of the section amounts to misdircefion. 
Nadendra Dhaka v. Emperor. 

53 Cr. L. J. 535 : 
147 I. C. 1028 (1) : 
37 C. W. N. 348: 
6 R. C. 389 : A. I. R. 1934 Cal. 144. 
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that there was misdirection. Ofd IfcVj v 
Emperor. 15 Cr. L. h : 

22 I. C. 723: IS C. W. Nk 

A. I. R. 1914 Cal. Six 

— S. 297— :\lisdireclion —Laii- of 

defence not properly explained. 

Where the Judge told the Jury that th- 
essence of the law of private defence w.is thit 
the per.son c.vercising it must be povses.vcd tf 
reasonable fear either for his own t* 

the safety of his property: Held, that'es. 
position of the law on the right of privati 
defence was not exhaustive, for, under S. 'jt' 
I. P. C., the right of private defence extcmil 
under the restrictions .specified in that section 
not only to the defence of one’s own body or 
property, but to the body or property of any 
other person as well. .Ibdul Itezaak v. Emperor 

A. I. R. 1928 Cal. 269. 

S. 297 — Misdirection — Miscarriitde o! 

J usiicc. 

A miscarriage of justice in this eonneclion 
means that tliere must be reasonable ground 
for apprehending that the misdirection might 
have affected the Jury’s verdict. Jng,nwhnn 
Singh V. Emperor. 30 Cr. L. J. 1146 : 

120 I. C. 114 : I. R. 1930 All. 2: 

A. I. R. 1930 All. 28. 


-S. 297 — Misdirection. 


Judge expres.sing hi.s opinion on questions of 
fact in dogmatic terms — iSIisdireetion is consti- 
tuted— Guiding principles in summing up by 
.Iud''e, stated. Samcra v. Emperor. 

35 Cr. L. J. 688 : 
148 I. C. 504 : 1933 A. L. J. 1634 ; 6 R. A. 701 ; 

A. I. R. 1934 All. 326. 

S. 297 — Misdirection, 


S. 297 — Misdirection— Omission to 

give direction as to benefit of doubt. 

Where in regard to one of the accu.sed, the 
Judge after .summing up the evidence in 
detail observed: “there only seem to be .some 
vague suggestions that he rniglit have been 
concerned in tlie offence. When we scrutinize 
tlie evidence it seems very weak and for the 
reasons I have pointed out to you, it seems 
to he wholly inconclusive ”: Held, tlmt with 
regard to this accused, the omission by the 
Judge to give the above direction to the Jury 
amounted to a misdirection which prejudiced 
the accused, and he must, therefore, be acquitt- 
ed. Para Thandan v. Para Senna Moortji. 

4 Cr. L. J. 502 : 

1 M. L. T. 350. 

-S. 297— Misdirection— Omission to give 


.Iiidge expressing his personal opinion as to 
evidence— Observation tiiat Jury is not bound 
by his personal opinion — .Misdirection is not 
constituted. Hadi Hussain v. Emperor. 

35 Cr. L. J. 502 : 
147 I. C. 911 : 11 O. W. N. 211 : 
6 R. O. 333 : A. I. R. 1934 Oudh 122 (2). 

S. 297— Misdireclion— Judge's opitiiori 

expressed in dogmatic terms. 

Where the Session s Jinlge informed the Jury 
that it was for them to weigh the evidence 
with care and caution, .and that on questions 
of fact, they were not h.jtirul by any oj)inion 
of hi>, but he c.xfircsvcd his own opinion in 
terms too dogm.Jie .iiul unqu.sUtied ; Held, 


elaborate definition of offence. 

.An omission on the p.irt .of a Magistrate to 
give the Jury u detailed definition of the 
offence charged, does not amount to a mis- 
direction of tile charge so as to justify a 
reserval of the ■verdict when it is clear that 
the nature of tlie oifeneo liad been described 
in detail to tlie Jury and its consistent factors 
fully utulerstood bv them. Jindar Singh v. 
Emperor. ' 25 Cr. L. J. 1032 ; 

81 I. C. 803 : 1 O. W. N. 332 : 

A. I. R. 1925 Oudh 69. 

— S. 297 — Misdirection, 


Kape. charge for — Accused not raijing plea of 
consent — Direction that age or con icnt of girl 
need not be co.usidcred coiisiilutei misdirection. 
.ItcJul Khiihqne v. Emperur. 

3} Cr. L. J. 1161 fl) 
145 r. C- 923 : 37 C. W. N. 434 : 
6 R. C. 174 : A. I. R. 1933 Cal. 606 {!). 
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S. 297 — Misdirection. 

Rape — Complainant’s story differing from time 
to time — Improbabilities in story. These facts 
should be brought to notice to Jury — Merely 
saying that Pleader has ably presented his 
case is not enough. Abdul Aziz v. Emperor. 

35 Cr. L. J. 957 : 

149 I. C. 447 : 30 N. L. R. 262 : 

6 R. N. 229 : A. I. R. 1934 Nag. 94. 

S. 297 — Misdirection — Sessions Judge 

— Jury — Charge to Jury. 

The accused, ten in numbei', were tried for 
offences punishable under Ss. 148 and 302 of 
the Penal Code, In his charge to the Jury 
the Sessions Judge did not place before the 
Jury the special circumstances which, in his 
view, would have brought the offence within 
the definition of murder contained in S. 300 
of the Penal Code. It was not put to the 
Jury in the charge, whether any of the inten- 
tions mentioned in the section were established 
as against any of the accused, and the excep- 
tions 1, 2 and 4, were not explicitly explained 
to the Jury. The Sessions Judge directed the 
Jury to find that if the offence of roiting 
were established, all the accused were guilty 
of murder : Held, that this was a misdiree- 
tioii in the charge to the Jury. Emperor v, 
Mohamad Khan. _ 5 Cr. L. J. 168 : 

9 Bom. L. R. 153. 

S. 297 — Misdirection. 

Statement made to Police brought in record 
by defence — Judge referring to them in charge 
with caution not to take them as substantive 
evidence — There is no misdirection. .lasiuin- 
ud-din V. Emperor. 32 Cr. L. J. 1245 ; 

134 I. C. 763 : 35 C. W. N. 164 : 

I. R. 1931. Cal. 875 : A. I. R. 1931 Cal. 622. 

— 3. 297 — Misdirection — Statement of a 

viitness before investigating Magistrate — No evi- 
dence. 

A statement made by a witness to a Police 
Inspector or to an investigating Magistrate is 
no evidence against an accused, even though 
the statement before the investigating Magis- 
trate is made in the presence of the accused ; 
and a direction to the Jury that such evidence 
is strong evidence against the accused is a 
serious misdirection. In re : Sankappa Rai. 

7 Cr. L. J. 325 : 

18 M. L. J. 66 : 31 Mad. 127 ; 

3 M. L. T. 270. 

S. 297 — Misdirection. 

Statement that evidence was corroborated by 
statements to Police — .ludgc acting in contra- 
vention of S. 102 statement constituted mis- 
direction. Ram Lai Ghose v. Emperor. 

36 Cr. L. J. 135 : 

152 I. C. 681 : 7 R. C. 307 : 

A. I. R. 1934 Cal. 757. 

— ^ — S. 297 — Misdirection— Theft case. 

Judge not pointing out to Jury that 
theft becomes robbery when violence is used for 
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committing theft. This is misdirection. 
In re : Raman Karavan. 

32 Cr. L. J. 1212 : 

134 I. C. 801 : 54 Mad. 588 ; 

33 L. W. 414 : 1931 M. W. N. 652 ; 

I. R. 1931 Mad. 849 : 

A. I. R. 1931 Mad. 427. 

S. 297 — Misdirection — Three persons ac- 
cused of culpable homicide — Deceased dying of 
fatal injury received in a fracas. 

In a trial by jury the Judge in charging the 
Jury said : “If you hold it proved that the 
three accused all set upon Ghulam Husain with 
the intention of beating him and that one of 
them struck the fatal blow, you will be justi- 
fied m finding them all guilty of culpable 
homicide not amounting to murder, even if 
there is no evidence to show which of the three 
struck the blow” and then read and explained 
to them the provisions of S. 34 of the Penal 
Code .* Held, that the Judge misdirected the 
Jury in stating that any of the accused might 
be found guilty of culpable homicide, even 
though his individual intention and the com- 
mon intention was merely to beat. Emperor^ 
v. Murid. 11 Cr. L. J. 15 (b) : 

4 I. C. 60S : 3 S, L. R. 125. 

S. 297 — Misdirection to Jury, what 

amounts to — Heads of charge, . principles applic- 
-ablc, to preparalim of — Functions of Judge and 
Jury. 

Mere non-direction is not necessarily mis- 
direction. Those who allege misdirection must 
show that something wrong was said, or that 
something was said which would make wrong 
that 'which was left to be understood. Every 
summing-up must be regarded in the light of 
, the conduct of the trial and the questions 
j which have been raised bj' the prosecution and 
defence, rc.spectively. A Judge is not required 
under S. 3G7, Cr. P. C., to write out in extenso 
the charge which h“ addresses to the Jury, but 
he should set fortli in writing the headings of 
his charge ; and such headings afterwards form 
part of tlie record of the proceedings in the 
trial before him. As the terra “heads of 
charge” itself Implies, the Judge must faith- 
fully record the lines upon which he addressed 
the Jury, both on the evidence and on the law 
and the object of these heads -of charge is to 
inform the High Court, should occasion arise, 
of Avhat 'direction he gave in law to the Jury, 
and the nature of his summing-up of the evi- 
dence, not only for the prosecution but also for 
the defence. The headings of charge do not 
purport, nor are they intended by Statute, to 
be an exhaustive detail of every particular 
which the Judge may have addressed to the 
Jury. They should only record, in an intelli- 
gent form and with sufficient fullness, the points 
of law and the directions given by the Judge 
to the Jury. But in considering the language 
used, one must not parse the 
headings of charge as if it were an indictment. 
The method of expression and its form may be 
unsatisfactory, but if in substance one can see 
from the frame of the heads of charge what 
were the directions which the Judge gave to the 
Jury, and that they were right and proper, 
then there can be no ground' of complaint, even 
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IhouijU the j>!tr.v.e»U>,;y uiul furiu u«U>{>lc4 
ini’Klit be uiR-n to qiu-^tiun. It tlu' sole ftuie- 
lioo <'f tio’ Jutl^e to ilifcct the Jury on all 
nsattrf^ tif law iuul the Jury um>l taUc their 
Jiterliun in law from the J«il;te. The JnJ^e 
mu’ll jirc.'ciil the main ca>e for the jiroxrcution 
iiiul for the tlefciu e fully for the eonsiiJcralioii 
ofthcTurv. Kki\nth .S’d/iui/ v. /'.'lajiffur. 

n Cr. E. J. J53 (u) : 

35 r. C. 657 •. I P. E. J, 317 : 

A. I. U. 1916 Pat. 236. 

— S. 297— -.l/fJi/srrt-hViu — -Trittl Jurti. 

Where in a trial hy n Jury on a eh.trrje of 
murJer eonuuittri! iti .v h(<at, it inipe.irt-J ftotn 
the ptC'iCeiitiun evitleoec tlsal the accifu J h.ol 
left the bii.rt -lonretilne liefotc the al!c;,;ril time 
of the nrvuiier hot the Jnil:.;e. JiJ nut brin^ lh.»t 
portion of the eviJenee -»jica iUi.iUy to the 
notice of ti>c Jury : lL<Ul, liiai the otnisuon 
of the Jttd^c aiuoiintcil to miiJireetion. .tJ.^ra/ 
.1/t V. 

19 Cr. L. j. 81 ; 

■U I. C. 211 ; 21 C. W. N. 11.^2 : 

A. 1. It. 1918 C..I. 311. 

™— — --S, 297 — .t/i uhr<’.'!s2/U<'''7'f iiil /»;/ Jnr;; - 
to ./ury — .Irrsojtph'cf -.(‘i rfijcvratfou •• 

f’oaiooii.iii cj/ iU)Un a-j iitr -f 'rriuoiption — 
(.Vi.vn’imt rase— -JiurJeu n/ ptu >f, 

in a c.r-ie of ilaeoily, the JuJ^e iir e\(il.iiu>u..t 
Illustration (ul tu .>. 11 1 of U-.e EviJcuie .\el. 
"avc the Jury the fulKmUifi <litc,.ttin;->*' t he 
Court m.ty jireiutuc that .v rti.m 'aim is in 
pos-sc'ision of •ilulen xuoili, ;.ovift after tJie theft, 
)i cither the thief ‘»r hai reerieeJ the jpexls 
kiiowiiu; them to he itolcn. When it. i> provnl, 
or m.iy be fe.iiitmtbly jircsumcJ, liial the 
property in (pu-'iiiun la .->lo!ca piopetly, tbe 
burjen of proof i > siiiflnl, .niJ tin- po>a >nif 
i-» houmt to I'.loW tit.vl he eaUW by it honeitly, 
aiul if be f.nis to lio so, the iire-.umj.ition is that 
he i.» the tiiief or the revetver aeeot<tino to 
ciretiin ttaruri's. 1 haVe aJtc.uiy teferreJ to the 
ilcfelK'e of these tao .ui UMuf, If the ;;.:nllem'. n 
of the Jury liml tlml the aeen-a-j liave failed to 
aecuuul fur llieir po..es.ion, then iliev m.iv 
prcoume that the aeviioil e.nne by them 
ili-.ilmnestly ." !!<!>!, tlvat IIivt Jirvethm 

amuunteJ to u M-rious misJircetion inasimieh 
us (a) no tire.siimption eoutil arise nmlor 
IJhistration {u) to S. ll l of the Eviilenee .\i:l 
ivith reoard to proju-riy nhieh eoubl be merely 
presumed to have been stolen; (6) the burden 
of proof Was lluuu;.t(n>ut on the proseetition 
and could not be sbifted, (e) the .fury were 
not properly ditceleil that tl was their tluty 
to weij'U all the eitenin stances of the ease, 
con.siiler the aeenscd'H explanation and then 
ilecidc whether or not they .shonhl mahe the 
jire.sumtdion laiil down in the llhndralion to 
the hcclion. .SnOjii Chaniii Mitiiiin v, F.mpcmt, 

26 Cr. L. J. U.55 ; 

88 I. C. 515 ; 32 Cal. 223 ; 

A. r. R. 1925 Cal. 666. 

S. 297 — Jttrisclicli'in, xuIkU (tinounls to. 

It i.s only when the nonalireetion of a Jury ix 
Nuch that tliere are ^rouiuU for IhinUin^ lliat 
the Jury by reason of it may have, been juit 
on the wron;' track and mailu to arrive at a 
wrong conelusioit that such noii>dircuttuii can , 
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ammml to a miaUreeliuu. Ihijil Mian v. 
Finjitfor. 29Cr, L.J. 81: 

106 I. C. 673 ; 6 Pat. 817 : 
9 P. L. T. 191 : A. I. U. 1908 Pal. 120. 

297 — .Uijiiirrcffou, te/iul uinoimfs to. 

Where in a trial hy Jury , llic Judge fails to 
dirrel the mind of the Jury to a particular 
a.jn-et of the e.tsr, or ’■•.lietc he IclU the Jury 
that the staleiueiil of ouc accused might ht: 
taken for what it is worth against a co-aecused, 
tliis amounts to a inisiUrcv'tlon sulUe.icUt to 
oce.ision a faliitte of justiee ami to vitiate the 
tfi.il. .Viin/vu Fiintit v. Fmjictof, 

21 Cr. L. I. 82 ; 
58 1. C. 671 : 2-1 C. W. M,'^119 ; 
31 C. L.J. 20 : A. I. U. 1920 Cal. 9S0. 

»-.8. 297 ■—.IfL'h’rrrftijn. a-/iul amoituls la 

— FailitK !‘t < xpUtiii t-i'.c (iiid s'leifc olfriiiiun la 
r; iifna-r. 

Wfn-r e in a trial by Jury one of the charges 
agiiusl the aceificJ is of abetment, and (lit* 
Judg’.s omits tu direct the Jury a.i to the 
evidence of .ibclmeiit .md to explain the 
subjsR-i, his omission amounts to a misdit«>‘.tion. 
.S >. s.i!>, iihrrc he omits to invito the Jury to 
eon lid'-r e-iicfully the sialeiucnl of the aceu.scd 
w ith reference to the eh.trgv! fr.imed against 
hiai. ami .i! .o wiicn the .Judge omits to advise 
the Jury a* to the attitude to b-e t.Aen towards 
.» ridr.ieted eutifeision ag.iiud a co*aceu>ed. 
Itcitutnlii Kutaat v. Fmjxt'jr. 

21 Cr. L. J. 773 : 
58 I. C, -155 : 30 C. L. J. 29 : 
-17 Cal. J6 ; A. I. U. 1920 Cal. 966. 

— 297 -.Ifiidirrch'uii, u'.'mt is, 

Dir.-vtiim to Viie .Jury to the eifeet that 
ac used mi.;bt be ciiiivictcd upo.'i his own 
d.item.-nli whicli had i.ubseijueully been 
tetraeteil swtJionl furtlier eorrotioralioii, is a 
mi'.ilireet ion .iiid it is also a inisdircetuin to 
slircet th.vl the slal-ciucul of two aeeomplice.s 
iiMV eorrobor.ile each other ^wlicu the.se 
slatcinenis .jte imlrpeudeut. /Coj/imi .Hi v. 

Fmsui'it, 36 Cr. L. J. /O : 

152 I. C. 23-1 ; 38 C. W. N. 586 : 
7 U. C. 256 ; A. I. R. 193-1 Cal. 65. 

s. 297 — .l/isdirccliau, scliat is. 

In order to eoasiilutc misdirection the point 
omitted must be of .such imporlunec that 
omission to refer it remier:» the 
unfair, llltiraji v, f" -n? ’ 

95 1. C. 385 : 2-1 A. L.J. a06: 

A. I. R. 1926 All. -129. 

-S. 297 — .Uudircclfun, re.'inf is, 

ll is not a correct propusitiuu of law to lay 
down tliat a person who attempts to enforce 
n claim to property which he cannot sub- 
•duntialc, thereby create.s the imsiUon that 
possessiou is svilh another, and it lu a 
direction to the Jury. Hie language used by 
the Judge is open to .sueli a construetioii, 
the direction is not proper. -y' 

Fmin-fur 34 Cr. L. J. 668 : 

' 143 I. C. 899 : I. R. 1933 Cal. 490 : 

I. R. 1933 Cal. 242 : 
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S. 297 — Misdireclion, what is. 

One of the accused denied his presence at 
the scene and was supported in his statement 
by evidence. In summing up evidence, 
the Judge omitted to make all mention of 
this fact : Held, that the omission of this 
part of the case constituted a misduection. 
Emperor v. Murid. 11 Cr, L. J. 15 (b) ; 

4 I. C. 608 : 3 S. L. R. 125. 

S. 297 — Misdirection, what is. 

Per Huda, J — The Judge should draw the 
attention of the Jury to - the fact that an 
eye-witness to the occurrence has not been 
examined by the prosecution and whether 
there was snfficient justification for the non- 
examination of that witness. The omission of 
the Judge to do so amounts to a misdirection. 
It is also a misdirection on the part of the 
Judge, in h case where the whole of the 
evidence is circumstantial, to direct the Jury 
that they must not acquit the accused simply 
because in their opinion he may possibly not 
be guilty, but that they should do so if 
they think the prosecution evidence is for 
good reasons not satisfactory. Ashraf AH 
v. Emperor. 19 Cr. L. J. 81 : 

43 I. C. 241 : 21 C. W. N. 1152 : 

A. I. R. 1918 Cal. 314. 

S. 297 — Misdirection, what is. 

The question whether a person was in Police 
custody while making a confession is one 
for the Judge to decide ; and the omission 
of the Judge to state to the Jury his finding 
on the point that a person was in Police 
custody is not a misdirection. In re ; Smi- 
kappa Rai. 7 Cr. L. J. 325 : 

18 M. L. J, 66 : 31 Mad. 127 : 

8 M. L. T. 270 : 

S. 297 — Misdirection, 

Where all the main points in the evidence 
have been carefully placed before the Jury, 
the fact that one or two minor details were 
not placed before them will not amount to 
misdirection. Taier Ali Darji v. Emperor. 

35 Cr. L. J. 536 : 
147 I. C. 1043 : 57 C. L. J. 583 : 
6 R. C. 392 ; A. I. R. 1934 Cal 142. 

S. 297 — Misdirection, what is. 

Referring to inadmissible evidence in the 
charge which might Iiave influenced the Jury 
adversely to the accused is a ground for 
setting aside a conviction in a jury trial. 
Ohedali Sheik v. Emperor. 32 Cr. L. J. 421 : 

129 I. C. 680 : 52 C. L. J. 523 : 
A. I. R. 1931 Cal. 65. 

S. 297 — Misdirection. 

Where in trial for offence under S. 3G6, 
Penal Code, Judge tells the Jury that the fact 
of previous , intimacy with the girl is 
immaterial, it constitutes misdirection. Shahe- 
bali v. Emperor. 35 Cr. L. J. 307 : 

147 I. C. 79 : 38 C. W. N. 71 : 
60 Cal. 1457 : 6 R. C. 229 : 
A. I. R. 1933 Cal. 718. 

S. 297 — Misdirection. 

Where a Sessions Judge, without explaining 
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to the Jury what, was meant by theft asked 
them to decide whether the accused were 
found in the place of theft and whether 
they were there with an honest or dishonest 
intention ; Held, that the verdict should be 
set aside as the Jury was not asked to find 
on the question of dishonest removal. 
In re : Kamma Aswafban. 

11 Cr. L. J. 164 (b) : 
4 I. C. 1071 : 6 M. L. T. 324. 

— S. 297 — Misdireclion. 

Where the defence is substantially put to the 
Jury, a mere omission to refer to this or that 
circumstance or, suggestion, is not non- 
direction, which amounts to misdirection, 
Manarali v. Emperor. 35 Cr. L. J. 567 : 

147 1. C. 1203 ; 37 C. W. N. 1066 : 
58 C. L. J. 66 : 60 Cal. 1339 : 

6 R. C. 411 : A. I. R. 1934 Cal. 124. 

S. 297 — Misdirection, whether curable. 

A misdirection to Jury unless it has occasion- 
ed a failure of justice is a mere irregularity 
curable under S, 537, Cr, P, C. Dhiraji v, Akas. 

27 Cr. L. J. 785 : 
95 I. C. 385 : 24 A. L. J. 506 : 
A. I. R. 1926 All. 429. 

S. 191— Misdirection — Wrong proposi- 
tion of law. 

There is a misdirection if in his charge to 
the Jury the Judge tells the Jury that since 
the stolen goods bad been found in the 
possession of the accused, the onus of proof 
shifted on him and that unless he proved 
affirmatively that he acquired, the property 
lawfully, the Jury must convict him. Bhut 
Nath Mondal v. Emperor. 

33 Cr. L. J. 40 : 
1341. C. 1071 (b) : 35 C. W. N. 291 : 
I. R. 1932 Cal. 31 (2) : 
A. I. R. 1931 Cal. 617. 

Ss. 297, 298 — Misdirection — Jury 

asked to take broad view of the evidence— Warn- 
ing against minor discrepancies. 

Where a Session Judge in his charge to the 
Jury observed : — “ If you are satisfied that 
there was no object in proving a false case, 
not from the point of view of seeking for 
small discrepancies, but upon a broad view of 
the evidence given before you” : Held, that 
there was no misdirection to the Jury and 
the Session Judge was right in conveying the 
caution against minor discrepancies in 
immaterial and collateral events in the case. 
Baijnath Mahton v. Emperor. 

22 Cr. L. J. 125 : 
59 I. C. 557 : 1 P. L. T. 708. 

Ss. 297, 298, 299 — Misdirection to 

Jury, whether ground for setting aside verdict. 

The accused were tried by the Sessions Judge 
and a Jury on charges under S. 4G5, 467 and 
193, Penal Code, on the allegations that by 
personating one Mir Raksha,'the husband of 
a certain woman; before the Muhammadan 
Marriage Registrar, they had induced the 
Registrar to make an entry of the divorce 
of the woman by her husband, to which entry 
' they had affixed their thumb impressions, and 
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thereby made a false document within the 
meaning of Ss. 4G3 and 464, Penal Code. In , 
his charge to the Jury, the Sessions Judge 
said : “ If the person who put his thumb 
impression in the register as ftlir Bakhsha 
was not really Mir Bakhsha, it is clear that 
he made a false document, within the mean- 
ing of S. 464 and that his intention was 
that fraud should be committed and 
also that injury should be caused to Mir 
Bakhsha. He, therefore, committed forgery.” 
Heldy that there was a misdirection on the 
part of the Judge as he did not leave it to 
the Jury, as he sliould have done, to say 
whether on the evidence they found that 
the intention of the accused was dishonest 
and fraudulent, but as the verdict was not 
erroneous and was perfectly correct oh the 
evidence, it should not be set aside. 
EmpeTOT V. Asimoddi. 19 Cr. L. J. 649 : 

45 I. C. 841 ; 22 C. W. N. 572 : 

A. I. R. 1918 Cal. 140. 

Ss. 297, 299 ILL. (a) — Misdirection. 

An omission on the part of a Judge to 
explain to the Jury the difference between 
murder and culpable homicide not amount- 
ing to murder is not in every case a 
material misdirection. Nga Mya v. Emperor. 

17 Cr. L. J. 49 : 

32 I. C. 641 : 8 Bur. L. T. 220 : 

8 L. B. R. 306: 

A. I. R. 1916 L. Bur. 114. 

Ss. 297 and 537— Misdirection — 

Case tried by Jury— Charge to Jury— Mis- 
direction by Judge-Material irregularity. 

Where in summing up a case the Judge 
addressed the jury as follows ; — ^I'he accused 
are charged with dacoity. Dacoity is com- 
mitted when 'any number of persons not 
less than live conjointly commit robbery : 
Held, that the Judge ought to have explain- 
ed to the Jury what is necessary to consti- 
tute the offence of robbery as deOned in 
S. 390 of the Penal Code. This is a real and 
not merely a technical defect curable by 
S. 537, Cr. P. C., and the convictions 
must be set aside . Mari Valayan v. Emperor. 

5 Cr. L. J. 78 : 

1 M. L. T. 399 : I. L. R. 30 Mad. 44. 

S. 297 — Murder — Charge to Jury — Duly 

of Judge. 

Per Twomey, J. — When the facts appearing 
in a case are consistent only with an intention 
to cause death or to cause bodily injury suffi- 
cient in the ordinaiy course of nature to cause 
death, the offence can only be murder and 
it would, in such a case, clearly be misleading 
to discuss culpable homicide done with any 
lesser criminal intention. In doubtful cases 
of murder, a Judge is bound to explain the law 
as to the minor offence of culpable homicide 
not amounting to murder as well as the major 
offence of murder. Per Parlelt, J. — A judicial 
decision must be taken as arrived at under 
the particular circumstances of the case in 
which it was given and to govern another case 
only if its circumstances are similar. It is 
cjuite possible to explain fully and correctly 
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what murder is without stating what it is not 
A Court is bound to presume the absence of 
circumstances bringing the case within an 
exception unless and until the existence of 
these circumstances is proved or at least 
alleged. - If there is material only for some of 
such circumstances but not others, it would 
not be right for a Judge to raise the , appli- 
cability of the exception before the Jury, as 
by so doing he might mislead them into con- 
travening S. 105 of the Evidence Act. Nga 
Mya V. Emperor. ' 17 Cr. L. J; 49 • 

32 I. C. 641 : 8 Bur. L. T. 220 ; 

8 L. B. R, 306 : A. I. R. 1916 L. Bur. 114. 


-S. 297 — Murder — Charge to Jury— Duty 
of Judge. 

The only express provision as to the duty of 
a Judge in charging a Jury is that in S. 297. 
It is not incumbent on a Judge to explain a 
part of the law to the Jury, which if they 
acted on, they would have gone wrong. 
Before a Judge leaves a case to the Jury for 
finding as to whether the accused’s case 
comes within one of the exceptions to S. 300, 
Penal Code, there must be evidence, at least 
an allegation by the accused, on which they 
might reasonably and properly conclude the 
facts to be established. It is not the duty of 
a Judge to invent facts in the interests of the 
accused persons. Nga Mya v. Emperor, ■ 

-17 Cr. L. J. 49 : 
32 I, C. 641 : 8 Bur. L. T. 220 : 
8 L. B. R. 306 : A. I. R. 1916 L. Bur. 114. 

.S. 297 Murder case— Charge to Jury 

— Misdirection on point of law. 

■Where in a trial for murder the Judge in his 
charge to the Jury stated as follows : “ If you 

hold that he intended to cause Karim Shah 
such bodily injury that death would bcv'a 
possible but not the most probable result, you 
will find him guiltj' under S. 304, Part I, or it 
you hold that he had no such intention but 
knew as a reasonable man that Karim s death 
would be a likely, consequence of bis^act, you 
will find him guilty under S. 304, Part U j 
Held, that the use of the word ‘ possible 
instead of the word ‘ likely ’ amount to a mis- 
direction on a point of law. Natabar Haidar v. 

Emperor. ' 

123 I. C.,7S1 : SO C. L. J. 476 : 

34 C. W. N. 223 : A. I. R. 1930 Cal. 136. 
-S. 297 — Non-direction — Curing of 


defect. 


A grave omission to direct the Juiy rm 
point cannot be made good merely Counsels 
filing attention to it the te— ^ of 
the summing up. Padam E^osa^^ _ 

1 19 I. C. 193 ; 30 C. L. J. 106 : 

P W N 1121 : I- R- 1929 Cal. 753 : 

33 C. W. N. 11/1 ^ J ^ 1929 Cal. 617. 

-S. 2V1— Non-direction. 


jetive 

f iStmcatio? is vitiated. 

1521 C. 126,15^^1.^03; 

„ „ i T. R. 1934 Pat. 537. 
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— -S. 297 — Non-direclion— Effect. 

A conviction cannot be set aside on the mere 
ground that the ' record made by the Judge of 
the heads of charge to the Jury is not sufficient 
to show that the Jury was adequately directed 
on the questions of law arising in the case. 
Dhanpat Tcwari v. Emperor. 

31 Cr. L. J. 786 : 
125 1. C. 131 : 9 Pat. 148 : 

11 P. L. T. 646 : 

, A. I. R. 1930 Pat. 243. 

S. 297 — Non-direction — Effect on trial. 

Where it is necessary at the trial to refer to 
the conviction of a co-accused in a previous trial 
with reference to the same occurrence, it is 
the duty of the Judge to particularly warn the 
Jury not to take into account the fact of the 
conviction at all. Thp failure to give such 
warning amounts to non-direction such as would 
vitiate the verdict of the Jury. Hari Charan 
Das V. Emperor. 27 Cr. L. J. 398 : 

93 I. C. 46 : A. I. R. 1926 Cal. 728. 

S. 297 — Non-direction. 

Evidence against all accused not same — 
Omission to deal with evidence against each 
separately — Constitutes non-direction. Miajan 
Bisivas V. Emperor. 34 Cr. L. J. 622 : 

143 I. C. 682 : 37 C. W. N. 68 : 

I. R. 1933 Cal. 461 : 
A. I. R. 1933 Cal. 5. 

S. 297 — Non-direction. 

Judge not stating if-confessiqn was voluntary 
or not— Error of law is committed. Bam Lai 
Ghose V-. Emperor. 36 Cr. L. J. 135 ; 

* 152 J. C. 681 ; 7R. C. 307 : 

A. I. R, 1934 Cal. 757. 

. S. 297 — N on-direction — Non-direction, 

whether misdirection. 

Mere non-direction unless it amounts to mis- 
direction is not fatal to the charge. Failure to 
address cn every one of the suggestions made 
by the defence is not non-direction. Bapurao v. 
Emperor. 41 Cr. L. J. 894 : 

190 1. C. 283 : 1940 N. L. J. 264 : 
13 R. N . 99 : A. I. R. 1940 Nag. 221. 

S. 297 — Non-direction. 

On failure of prosecution to examine material i 
witnesses, Judge should direct Jury that they 
are entitled to make adverse inference. Omission 
to do so, is non-direction amounting to mis- 
direction. Nabob AH v. Emperor. 

32 Cr. L. J. 228 (2) : 
129 I. C. 99 : 34 C. W. N. 1151 ; 

I. R. 1931 Cal. 115: 
53 C.L.J. 54 : 58 Cal. 580 : 
A. I. R. 1930 Cal. 708. 

— S. 297 — Non-direclion when misdirection 

— Reference to arguments of pleaders. 

In summing up, it is open to the Judge to 
refer the Jury to the arguments of pleaders ; 
but he should not omit matters of prime 
importance. A non-direction is not a mis- i 
direction unless it is on a matter of prime 
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importance ; and especially if it tells in favour 
of the accused. Imperator v. Minhwasayo. 

11 Cr. L. J. 13 : 

4 I. C. 597 : 3 S. L. R. 102 : 

Ss. 297, 537 — Non-direclion, whether 

misdirection. 

Non-direction merely is not misdirection, and 
those who allege misdirection, must show that 
something wrong was said, or that something 
was said which would make wrong that which 
was left to be understood. Fateh Chand v. 
Emperor. 18 Cr. L. J. 385 : 

38 I. C. 945 : 24 C. L. J. 400 : 

21 C. W. N. 33 : 

A. I. R. 1917 Cal, 123. 

S. 297 — Procedure — Evidence, admission 

of- 

In a trial by Jury the Court should be very 
cautious in allowing evidence to be given 
against the accused, the admissibility of which 
depends on what other witnesses, when called 
by the Prosecution, may say in their deposition. 
Ramesh Chandra Das v. Emperor. 

20 Cr. L. J. 324 : 

50 I. C. 660 ; 23 C. W. N. 661 : 

29 C. E. J. 513 : 46 Cal. 895 : 

A. I. R. 1919 Cal. 514. 

S. 297 — Re-trial — Culpable homicide — 

Right of private- defence of properly — Omission to 
charge Jury — Misdirection — Re-lrial. 

In a trial for an offence under S. 304, Penal 
Code, the defence was that the accused woke 
up at night and found the deceased coming 
from inside the accused’s hut, and inflicted 
wounds upon him which resulted in his death. 
The Sessions Judge directed the Jury with 
regard to the right of private defence of the 
body under S. 102 of the Penal Code, but gave 
no direction to the Jury with regard to the 
right of the accused under S. 103 of the Penal 
Code ; Held, (1) that if the deceased came to 
the house with the intention of robbery and if 
he came from inside the hut, the Judge should 
have charged the Jury that if they accepted 
this story for the defence, they would have to 
consider whether there was a reasonable belief 
or apprehension in the mind of the accused 
that the thief had with him or was likely to 
have with him the articles which he had taken 
from inside the hut, and he should have further 
charged the Jury that if they accepted this 
story on behalf of the accused with regard 
to the probability that the thief had with him 
articles taken from inside the hut, they should 
consider whether the accused in the exercise 
of his rights of defence of property under 
S. 103 used more force than was reasonably 
necessary for preventing the thief from getting 
away with the stolen property ; (2) that this 

point not having been put to the Jury in the 
course of the charge, the. conviction must be 
set aside and the accused must be re-tried. 
Baseruddi Sheikh v. Emperor. 

26Cr. LvJ. 48: 

83 I. C. 528 : 28 C. W. N. 585 ; 

39 C. L. J. 525 : 

A. I. R. 1924 Cal. 776 : 
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-S. 297 — Re-lrial — Defective charge. 

Where, though a charge to the Jury 
technically complied with the requirements of 
S. 297, Cr. P. C., in so far as it consisted of 
heads of charge on the face of it, yet the 
explanation of the law or the subject was 
drastically meagre and the summing up of the 
evidence was no more than the barest possible 
skeleton of the evidence on the record and 
important points which should have been 
brought to the notice of the Jury were not 
brought to their notice ; Held, tliat it was a 
proper case for affording the accused another 
opportunity of having the case against them 
• pl'aced before the Jury by anotlier officer at a 
second trial. Dwarika Das Bairagi v. Emperor. 

30 CrTL. J. 912 : 
118 I. C. 351 : 33 C. W. N. 84 : 
I. R. 1929 Cal. 639 : A. I. R. 1929 Cal. 170. 

S., 297 — Re-trial — Judge’s charge 

confusing, effect of. 

Where a Judge’s charge to a Jury is calculated 
to confuse them, the verdict of the Jury 
cannot be allowed to stand and the accused 
must be re- tried. Edon Karikar v. Emperor. 

21 Cr. L. J. 829 : 
58 I. C. 829 : A. 1. R. 1920 Cal. 406. 

S. 297 — Re-lrial — Judge asking Jurp to 

return intermediate, verdict on some ■points — 
Highly irregular procedure. 

The law does not recognise intermediate 
verdicts of "Jurors. Where a Sessions Judge 
without summing up tlie entire case to the 
Jury and without charging them on all the 
issues involved drew their attention to the 
evidence relating to the time of occurrence 
upon which the whole case depended and asked 
them to return an intermediate verdict on 
that point and the Jury having unanimously 
found on that point, directed them to return a 
verdict ' of ‘ not guilty:’ Held, that the 
procedure followed by the Sessions Judge was 
highlj' irregular and the case should be re- 
tried. Government of Bengal v. Nasar Darzi. 

30 Cr. L. J. 434,; 
115 I. C, 257 : 33 C. W. N. 451 : 
I. R. 1929 Cal. 337 : A. I. R. 1929 Cal. 62. 

S. 297— Re-trial. 

The Court should not send back a case for a 
re-trial by the Jury upon a proper summing up 
if it is of opinion that the evidence is not 
* sufficient to support a conviction. Sita Ram v. 
Emperor. 33 Cr. L. J. 167 ; 

135 I. C. 392 : 8 O. W. N. 1215 : 
I. R. 1932 Oudh 40 ; A. I. R. 1932 Oudh 23. 

Ss. 297, 307 — Re-trial — Verdict of 

“guilty" — Judge preparing reference to High 
Court in anticipation of first verdict — Second 
charge — Verdict of “not guilty" — Procedure, 
illegality of.. , 

Where a Jury returned a unanimous verdict 
of “guilty” but the Sessions Judge charged 
them again and they returned a 
unanimous verdict of “not guilty” and it 
also appeared from the record that the 
Sessions Judge had before his second charge 
anticipated the Jury bringing in a verdict 
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of “guilty” in the first instance and written 
out a letter of reference to the High Court 
disagreeing with the Jury : Held, that the 
procedure followed by the Sessions Judge 
was entirely illegal and unwarranted by 
law and that the accused should be re-tried. 
Legal Remembrancer v. Jahey Sheikh. 

29 Cr. L. J. 228 ; 
107 I. C. 90 : 32 C. W. N. 144 : 
A. I. R. 1928 Cal. 228. 

S. 297 — Riot case — Omission to mention 

object. 

Semble. — In ease of riot the omission to 
mention the common., object in the charge- 
sheet does not necessarily vitiate the trial. 
Abdul Sheikh v. Emperor. 

17 Cr. L. J. 92 : 
32 I. C. 684 : A. I. R. 1916 Cal. 355. 

— S. 297 — Rioting — Charge to Jury — Mis- 

direction. 

Where in a case of rioting the question of 
title to a certain property is of importance, 
and the Sessions Judge in his charge to the 
Jury asks them to arive at their verdict 
irrespective of that question, his action 
amounts to a misdirection which vitiates the 
trial. Ahed Fakir v. Emperor. 

26 Cr. L. J. 946 ; 
87 I. C. 98 : 43 C. L. J. 245 : 
A. I. R. 1925 Cal. 1235. 

S. 297 — Robbery— Omission' to explain 

the definition of robbery. 

When in a Sessions trial, the accused are 
charged with’ robbery, the ornission on the 
part of the Judge to explain to the Jury 
the meaning of the term robbery, vitiates 
the trial and a re-trial should be ordered in 
the case. In re : Stiralli. 

11 Cr, L. J. 222 (a) : 

6 I. C. 14. 


S. 297 — Setting aside conviction for 

failure to explain law to the Jury, 

If the Sessions Judge fails to explain the 
law to the Jury, the verdict must be set 
aside. In re : Snrultai. 

llCr. L.J. 482 (b) : 

7 I. C. 401 : 8 M. L. T. 82. 

S. 297 — Setting aside conviction — Law 

of private defence not well explained — Accused 
prejudiced — Conviction set aside. 

Where there had been no proper summing 
up and the direction as to the right of private 
defence was also not free from objection, 
and the accused had been prejudiced by 
these defects : Held, that the conviction of 
and the sentences passed on the accused should 
be set aside. Abdul Rezaak v. Emperor. 

A- T R. 1928 Cal. 269. 


S. 297— Setting aside conviction — Mis- 
direction— Misleading nature o*' Judge’s summ- 
ing up. 

In a trial by jury, the summing up by the Se- 
ssions Judge was calculated to leave upon the 

minds of the Jury the impression that the accu- 
sed was identified by four persons and that 
the stolen property, was found in the possess- 
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ion of the accused, whereas in fact, the accused 
was identified by the evidence of only two wit- 
nessess and the property was found in a house 
which was not the house of the accused : Held, 
that the errors in the sunming up of the most 
important evidence in the case had misled 
the jury and induced them to give a verdict 
which they would not have given, had the case 
been correctly put before them. The convic- 
tion was, therefore, set aside and a re-trial of 
the accused ordered. In re. Manjunalha. 

11 Cr. L.J. 187: 

4 I. C. 1103 : 5 M. L. T. 134. 

S. 297 — Sexual offences— Charge to Jury 

— Duty of Court. 

In trials of charges of sexual offences where 
allegations of sexual offences are made by 
women against men, very often unsupported 
by any corroborative evidence, the Judge must 
warn the Jury that it is dangerous to convict 
the accused upon uncorroborated evidence of 
the woman alone. The Judge must direct 
the Jury upon the important question whe- 
ther the girl’s evidence ought to be accepted 
without corroboration, -whether there was 
corroboration, what kind of corroboration it 
was, and whether it was, as is necessary, 
corroboration with regard to the offence itself 
and which implicates the accused. Where the 
Judge has failed to warn the Jury, the con- 
viction cannot be allowed to stand. Taser 
Pramanik v. Emperor. 41 Cr. L. J. 841 : 

190 1. C. ISO ; 44 C. W. N. 835 : 

71 C. L.J. 590; 13 R. C. 133.: 

A. I. R. 1940 Cal. 391. 

S. 297 — Summing up — Duly af Judge — ! 

One-sided summing up, legality of — Mere reading 
of evidence in extenso, whether sufficient. 

In summing up the evidence to the Jury it is 
not enough merely to read out the evidenoe 
in extenso. It is incumbent on the Judge to 
analyse the evidence and to place the case 
succinctly before Jury. A charge to the Jury 
which is entirely one-sided and calculated to 
suggest to the Jury that there is practically 
no doubt as to the main facts and that there 
is no use of considering the matter from any 
point of view other than presented by the 
prosecution is bad. Emperor v. Rajab AH 
Fakir. 28 Cr. L. J. 742 : 

103 I. C. 790 : 31 C. W..N. 881 : 

46 C. L. J. 31 : A. I. R. 1927 Cal. 631. 

S. 297 — Summing up — Duty of Judge. 

The fact that the evidence had been sum- 
marized at great length by both sides and the 
jury had taken notes from the arguments and 
had themselves made a complete summary of 
the evidence for their own convenience would 
not relieve the Judge from the duty of 
conforming to the provisions of S. 297, which 
distinctly lays down ' that he should sum up 
the evidence. Abdul Razaak v. Emperor. 

A. I. R. 1928 Cal. 269. 

: — S. 297 — Summing tip — Essentials of . 

In a case tried by Jury the Judge must 
explain to the Jury the issues of fact which the 
Jury has to determine upon the charge upon 
which the prisoners are being tried and having 
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made the Jury understand these issues, the 
more convenient mode of summing-up the case 
for him to adopt is to present to the Jury, 
as materially and impartially as he can, a 
summary of the evidence and the considera- 
tions and inferences to be drawn from the 
evidence as they appear both on the negative 
and affirmative sides of the case. , Enayat 
Husain v. Emperor. 28 Cr. L. J. 15 : 

99 I. C. 47 : 25 A. L. J. 33 : 49 All. 209 : 

A. I. R, 1926 All. 752. 

S. 297 — Summing up — Essentials. 

It would ordinarily be impossible for the 
Judge to cram into the charge the minute 
details which are more likely to obscure the 
issue and confuse the minds of the Jury rather 
than enable them to grasp the essentials 
of the case. The object of the summing 
up under S. 297 is to place before the 
jury the facts and circumstances of the case 
both for and against the prosecution so as to 
help it in arriving at a right decision on the 
points which arise for their consideration. 
Bapurao v. Emperor. 41 Cr. L. J. 894 : 

190 I. C. 283 : 1940 N. L. J. 264 : 

13 R. N. 99 : A. I. R. 1940 Nag. 221. 

S. 297 — Summing up. 

Evidence affecting all accused or none at all. 
Omission of Judge is to divide up evidence 
against each accused not misdirection. 
Khoda Bux v. Emperor. 35 Cr. L. J. 554 : 

147 I. C. 1124 : 37 C. W. N. 1122 : 

61 Cal. 6 : 6 R. C. 401 : 
A. J. R. 1934 Cal. 105. 

S. 297 — Summing Jup — udge’s charge 

to Jury — Heads of charge, contents of. 

The object of a summing up under S. 297, 
is to enable the Judge to place before the Jury 
the facts and circumstances of the case both 
for and against the prosecution so as to help 
them in arriving at a right decision upon the 
points which arise for their consideration. It 
is not the province of the Judge to find the 
facts for the Jury and then make an attempt 
to persuade them to accept his conclusions as 
correct. Khijiruddin v. Emperor. 

27 Cr. L. J. 266 ; 
92 I. C. 442 : 42 C. L. J. 504 : 53 Cal. 372 : 

A. I.' R. 1926 Cal. 139. 

S. 297 — Summing up. 

Judge should marshal evidence and give to 
Jury all shades and probabilities of case — 
Summing up does not mean that he should give 
merely a summary of the evidence. Ilu v. 
Emperor. 36 Cr. L. J. 358 : 

153 I. C. 454 : 62 Cal. 337 : 7 R. C. 378 : 

A. I. R. 1934 Cal. 847. 

S. 297 — Summing up — Previous proceed- 
ings against accused— Failure to warn Jury to 
disregard result of such proceedings-Mis- 
direction. 

Where in his summing up to a Jury, the Judge 
considers it necessary to refer to previous 
proceedings against the accused, he ought to 
deal with them in such a manner as to avoid, 
if possible, the minds of the Jury being 
affected by the result of the proceedings. It 
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is his ^ duty to warn the Jury to pay no 
.atten'^ion to the result of those proceedings, 
and his omission to so warn the Jury amounts 
to a misdirection sufficient to vitiate the whole 
of the proceedings, Mir Mouze AH v. Emperor. 

21 Cr. L. J. 554 : 

56 I. C. 858 : 31 C. L. J. 305 : 

A. I. R. 1920 Cal. 617. 

S. 297 — Summing up. 

When there is no evidence for the defence, 
only the evidence for the prosecution remains 
to be summed up. Consequently, a discussion 
of the prosecution evidenee only cannot go to 
characterize the charge as a wholly one-sided 
charge. Sri Kishen v. Emperor. 

37 Cr. L. J. 173 : 

159 T. C. 900 : 1935 A. W. R. 1086 : 

8 R. A. 521 : A. I. R. 1935 All. 928. 

. Ss. 297, 298, 299 — Summing up — Trial 

of several accused together — Omission to place 
defence evidence regarding each accused before 
Jury, effect of — Misdirection. 

Ss. 297 to 299, Cr. P. C. make it imperative on 
a Sessions Judge to place in his summing up 
to the Jury the evidenee both for prosecution 
and defence. Therefore omitting to place 
before the Jury the evidence regarding the 
aK6i. set up by the defence when the question 
turned entirely upon the identity of the 
accused, and to sum up separately the 
evidence against tbs' accused when many ' 
persons are involved, is a clear misdirection 
likely to prejudice the accused at their trial. 
The fact that the Vakils did not lay much 
emphasis upon the defence evidence is no 
reason why the Judge himself should not place 
it before the Jury, A convictian on such a 
charge is illegal and must be set aside. 
In re ; Sangan. 17 Cr. L. J. 19 ; 

32 I. C. 147 ; A. I. R. 1917 Mad. 335. 

S. 297 — Supplementary trial — Charge — 

Reference to former trial. 

Where there are two trials — one original and 
the other supplementary — the duty of the 
•Tudge at the supplementary trial is to warn 
the Jury that the accused must have a 
perfectly fair trial, and that they are not to be 
biased by the result arrived in at the previous 
trial, it is neither necessary nor desirable for 
him to tell the Jury the offences of which 
the first batch of the accused were convicted. 
Mitfezuddi v. Emperor. 24 Cr. L. J. 305 : 

72 I. C. 65. 

S. 297 — Verdict, confused to — Fresh 

direction. 

Where the verdict of a Jury was confused 
and after a discussion which took place in 
their presence, the Judge gave a fresh direction 
about the various sections concerned and the 
Jury retired to re-consider the verdict and 
gave a second verdict. There is nothing illegal 
in the procedure. Girishchandra v. Emperor. 

33 Cr. L. J. 135 : 

, 135 I. C. 443 : 58 Cal- 1335 : 

I. R. 1932 Cal. 123 : 

A. I. R. 1932 Cal. 118, 
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~ — ; — S, 297 — Verdict, confused — Further 
direction— -Second verdict, whether can be ac- 
cepted. _ 


At the conclusion of a trial by Jury, the 
Jury brought in a unanimous verdict of culp- 
I able homicide not amounting to murder. The 
Judge questioned them as to which part of 
S. 304 of the Penal Code their verdict came 
under. Their answers revealed the fact that 
they did not at all understand the law ap- 
plicable to the case and they requested the 
Judge to read out a passage to them from a 
certain reported judgment. The passage was 
read out and the Jury asked for permission 
to withdraw and consider their verdict again. 
They were allowed to do so and then brought 
in a unanimous verdict of murder which the 
Judge accepted: Held, that the first verdict 
of the Jury being incomplete and their 
answers to the Judge’s questions having 
revealed the fact that they had arrived at no 
unanimous verdict under S. 304- of the Penal 
Code, it was the duty of the Judge to send them 
back for further consideration and that their 
second verdict being a unanimous and legal 
verdict, the Judge was bound to accept it. 
Emperor v. Nga Tin Gyi. 

28 Cr. L. J. 213 : 

99 I. C, 1013 : 4 Rang. 488 ; 

5 Bur. L. J. 209 : 

A. I. R. 1927 Rang. 68. 

S. 297 — Verdict, legality of. 

A verdict obtained from the Jury without 
placing before them an important 'piece of 
evidence in favour of the defence, whatever 
may have been its real worth cannot be 
sustained. Khujiruddin v. Emperar. 

27 Cr. L. J. 266 : 

92 1. C. 42 : 42 C. L. J. 504 : 

53 Cal. 372 : A. I. R. 1926 Cal. 139. 

S. 297 — Verdicl, legality of. 


It cannot be said that the Jury are acting 
perversely, because they are of opinion that 
the evidence of certain witnesses proves the 
guilt of certain of the accused but does not 
prove the guilt of their co-accused, although 
on the face of it, it implicates the latter in 
an equal degree. Emperor v. Makhan Lai 
Garodia. 34 Cr. L. J. 965 : 

145 I. C. 355 : 37 C. W. N. 591 : 

6 R. C. 102 : A. I. R. 1933 Cal; 472. 


S. 297 — Verdict, selling aside of. 

The verdict of a Judge cannot be set aside 
anless there is a clear misdirection in the 
charge by the Judge to the Jury. Someshwar 

Jha V. Emperor. ' 

, d5 1. C. 443 : 3 P. E. T. 101 • 

4 U. P. L. R. Pat. 31 : A. I. R. 1923 Pat. 103. 


Ss. 297, 291— Penal Code, Ss. 304, 334, 

352 — Verdict, confused — Charges under S. 304, 
3o2— Verdict of guilty under S. 334, legality of— 
Charge to Jury — Duty of Judge. 

Where an accused person was charged a 
trial with offences under Ss. 304 and 3a2, 
Penal Code, and the Jury brought in a verdict 
of ‘ not guilty ’ under S. 304, but guilty under 
S. 334 : Held, (1) that the Jury having re- 
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within his power to acquit the accused under 
S. 247. Emperor v. Laxmi Prasad. 

41 Cr. L. J. 919 : 
190 I. C. 467 : 1940 M. L. J. 399 : 
13 R. N. Ill : A. I. R. 1940 Nag. 357. 

S. 247 — ^i-cqiiiiial — Both parlies absent — 

Legality of aeqaitlal — Aequiltal of accused under 
S. 2i7, whether bars fresh trial. 

The effect of an acquittal under S. 24.7, 
Cr. P. C., is not confined to cases in which j 
the accused appeared in ariswsr to the sum- I 
mons. Where the case against an accused is 1 
dismissed under S. 247, owing to coplainant’s 
non-appearance, though the accused also was 
absent in spite of having been served with 
process, the accused is entitled to the full 
benefit of his acquittal. In re ; Giiggilapii 
Peddaya. 12 Cr. L. J. 41 ; 

9 I. C. 253 : 34 Mad. 253. 

S. 247 — Acquittal — Acquittal on dale not 

fixed for hearing—Nullity — Fresh trial. 

An order of acquittal passed under S. 247, 
Cr.P. C., on a date which was not fixed for 
the hearing, is a nullity and does not debar the 
Magistrate from taking up the case and trying 1 
the accused without an order from a superior j 
Court to revive it. Achambil Mondal v. Maka- 
tab Singh. 16 Cr. L. J. 148 : 

27 I. C. 312 : 18 C. W. N. 1180 : 
42 Cal. 365 ; A. I. R. 1915 Cal. 119. 

S. 247 — Acquittal — Legality of order. 

The accused obstructed tlie flow of water in 
complainant’s channel. The Magistrate held 
this was an offence under .S. 420, I. P. C., 
namely, mischief, and issued a summons to 
him to appear and answer the charge, and as the 
complainant was absent, acquitted the accused 
under S. 2-17, Cr. P. C. ; Held, that, .although 
the offence might fall under S. .1!10, I, P. C., 
since the Magistrate had issued a summons 
to the accused, under S, 420, I. P. C., his 
orc^r of acquittal -was right. Snnjecvappa v. 
Naranappa. 9 Cr. L. J. 432 : 

12 M. C. C. R. 265. 

S. 247 — Acquittal — Order of dismissal 

on adjourned dale "whether results in acquittal. 

An order of dismissal of a complaint on 
an adjourned date of hearing of which the 
accused had no knowledge or notice, does not 
amount to an order of acquittal under S. 247. 
Nunc Panakalu v. liavula Subbarao. 

30 Cr. L. J. 191 : 

. 113 I. C. 625 : 1928 M. W. N. 801 f 
I. R. 1929 Mad. 161 : 52 Mad. 695 ; 
57 M. L. J. 331 : 30 L. W. 624 : 
A. I. R. 1928 Mad. 1158. 

S. 247 — Acquittal — Restoration. 

Acquittal on, complainant being absent — 
Magistrate cannot take case again on file but 
should • refer matter to District Magistrate. 
Ekambara Mudali v. Alimalammal. 

32 Cr. L. J. 429 . 
129 I. C. 628 t 1930 M. W. N. 409 ; 
32 L. W. 152 : 59 M. L. J. 708 : 
53 Mad. 870 : 1. R. 1931 Mad. 292 : 

A. I. R. 1930 Mad. 1001. 
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S. 247 — Acquittal — Revival of proeeed- 

ings. 

An order of acquittal passed under S. 247, 
Cr. P. C., so long as it is not set aside by a 
competent Court is a bar to fresh proceedings 
in respect of the same offence. A Magistrate 
has no jurisdiction to revise proceedings in a 
case which has terminated in an order of 
acquittal under S. 247. Nityananda Koer v. 
Rakhahari Misra. 24 Cr. L. J. 716 : 

73 I. C. 940;38C. L.J. 196: 

A. I. R. 1924 Cal. 96. 

S. 247 — Acquittal xoithout jurisdiction, 

effcH of. 

A previous acquittal wholly without 
jurisdiction is no bar to a IMagistrate taking 
cognizance of a second complaint. Therefore, 
a Magistrate, who, on a compiaint, made by a 
servant of a zemindar for maiming his master’s 
elephant, issues process under S. 430, Penal 
Code, to the accused but acquits the accused 
under S. 247, Cr. P. C., on the ground that 
the complainant is dead, acts without 
jurisdiction and is not debarred from hearing 
a second complaint by another servant. 
Madho Cho'wdhury v. Tiirab Mian. 

15 Cr. L. J, 726 : 

26 I. C. 174 : 18 C. W. N. 1211 ; 

A. I. R. 1915 Cal. 263. 

Ss. 247, 403 — Acquittal, acquittal for 

mischief — District Magistrate receiving complaint 
for trial for theft — Bar to prosecution— Penal Code 
(Act XLV of 1S60), Ss. 379, 426— Mischief- 
Complainant, absence of — Acquittal — Revival 
of proceedings, legality of— Theft, charge of. 

Petitioner w’as acquitted of the offence of 
mischief under S. 247, Cr. P. C. on the ground 
of the absence of the complainant. On the 
latter’s application, the District Magistrate 
revived the complaint but directed that the 
prosecution should proceed under S. 379, Penal 
Code: Held, that the acquittal of the petitioner 
on the charge of mischief was a bar under 
S. 403, Cr. P. C. to his. being put on bis trial 
again on the same facts which were relied on 
to support the charge of theft and the order 
of the District Magistrate was, therefore, 
illegal. Fazar Pramanik v. Emperor. 

25 Cr. L. J. 149 : 

76 I. C. 293 : 37 C. L. J. 253 ; 

A. I. R. 1923 Cal. 407. 

S. 247, 403 — Acquittal before summons 

is served on accused— Bar to fresh suit. 

An order of acquittal passed by a Magistrate 
under S. 247, Cr. P. C., although the accused 
had not been served with the summons 
is a final order and operates as a bar under 
S. 403 of the Code to the trial of the accused 
for the 'same offence. Dattatraya Vaze v. 
Dallalraua Sadashiv Tendulkar. 

31 Cr. L. J. 1000 : 

126 1. C. 321 : 31 Bom. L. R. 793 : 

53 Bom. 693 : A. I. R. 1929 Bom. 408. 

Ss. 247, 403— Acquittal, effect of. 

An order of acquittal under S, 247, Cr, P. C. 
operates as a bar under S. 403 to the 
entertainment of a complaint charging the 
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turned a verdict of not guilty , under S. 304 
and having said nothing about any minor 
offence, they could not bring in a verdict of 
guilty under S. 334, inasmuch as an offence 
under S. 334 -was not a minor offence to one ! 
under S, 352 ; (2) that if it were supposed 
that the verdict of guilty under S. 334 was j 
brought in under the first charge, then there 
was no verdict in respect of the second charge, 
VIZ., the one under S, 352 ; (3) that the 
verdict of the Jury was confused and unin- 
telligible and it was the duty of the Judge to 
obtain from them a' proper and correct verdict. 
Superintendent and Remcmbraneer , Legal 

Affairs v. Wilson. 27 Cr. L. J. 926 ; 

96 I. C. 270 ; 30 C. W. N. 693 ; 
43 C. L. J. 537 : A. I. R. 1926 Cal. 895. 

S. 298. 

See also (i) Cr. P. C., 1898, Ss. 238 (1), 
297, 372. 

(it) Evidence Act, 1872, Ss. 24, 
30. 

(in) Penal Code, 1860, S. 366. 

Ss. 298, 299 — Admissibility of sonfcs~ 

sion — Misdirection — Expressions asstnning guilt 
of accused, propriety of. 

Per Teunon, J. — In a trial by Jury the Judge’s 
treatment of a confession, thougli one-sided 
to some extent, may not by itself be a suffi- 
cient misdirection to the Jury to necessitate 
a xe-trial. The Judge’s instruction to Jury 
to take into consideration against an accused 
statements of co-accused as their “confessions 
or confessional statements or confessions of a 
sort,” when as a matter of fact those state- 
ments were not sclf-inicrminating, amounts 
to a misdirection. It is misdirection for a 
Judge to leave it to llic Jury to decide 
whether certain statements or confc.ssion.s 
made by the accused and liow much thereof 
arc inadmissible in evidence. It is for the 
.Tudge to admit or exclude evidence in accord- 
ance -with the law on the subject and for 
the Jury to weigh and value the evidence 
admitted. A Judge in his charge to the Jury 
should avoid, as far as may be, the use of 
expressions which assume the guilt of the ac- 
cused and must not indulge in the use of 
slang or colloquial phrases. Amiruddin v. Em- 
peror. 19 Cr. L. J. 305 ; 

44 I. C. 321 : 22 C. W. N. 213 : 

27 C. L. J. 141 : 45 Cal. 557 ; 

A. I. R. 1918 Cal. 88. 

S. 298 — Admissibility of Evidence — Duty 

of Judge. 

Under S. 298 (1) (a) of the Cr. P. C. it is 
the duty of the .Judge in a trial by .Jury to 
decide on the admissibility of the evidence, 
and he must discharge this duty irrespective 
of the question whether objection has or has 
not been taken to the evidence by the parties 
themselves. In the ease of a confession he 
must decide whether the confession is admis- 
sible in evidence or not, that is to say, he 
must consider whether it has been duly re- 
corded and wbctlier it is free from tlie in- 
firmities mentioned in S.' 24 of the Evidence 
Act. In dealing with the question of its 
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admissibility he has to determine whether it 
is voluntary or not. Sheikh Abdul v. Emperor. 

26 Cr. L. J. 606 : 
85 I. C. 830 : A. I . R. 1925 Cal. 887. 

S. 298 — Admissibility of evidence. 

S. 208, Cr. P. C, lays, it upon the Judge as a 
special duty to prevent the production of inad- 
missible evidence whether it is or is not objected 
j toby the parties. Bhurasing v. Emperor. 

36 Cr. E. J. 1310 ; 
158 I. C. 282 : 29 S. L. R. 121 ; 
A. I. R. 1935 Sind 115. 

S. 298 — Charge to Jury, contents of. 

In the beads of a charge to a Jury, the 
Judge should state how he explained the 
various relevant sections of the Penal Code 
to the Jury and should not content himself 
with a statement that the sections had been 
read and explained. In explaining the sec- 
tions he should do so by applying them to 
the facts of the case and should tell the 
Jurj' what is necessary for them to find with 
reference to tlie facts in order to give 
a verdict of guilty on the various charges 
framed. Abdul Rahim v. Emperor. 

26 Cr. L. J. 1279 : 
88 I. C. 1055 : 41 C. L. J. 474 : 
A. I. R. 1925 Cal. 925. 

S. 298— Charge to Jury— Dufy of Judge. 

In a charge to Jury, merely stating evidence 
without any attempt to marshal facts or 
sift evidence, vitiates the trial. Emperor v. 
Jabed Sikdar. 32 Cr. L. J. 1138 : 

134 I. C. 317 ; S3 C. L. J. 351 : 

35 C. W. N. 835 : 
I. R. 1931 Cal. 813. 

S. 298- -Charge to Jury, essentials of. 

In a Jury trial it is desirable that the 
record of tlie charge on questions of law should 
be sullicicntly lull to show whether the ele- 
ments constituting the offences charged have 
been properly and fully e.vplained to the 
.Jury. But the heads of charge are not 
intended to be an exhaustive detail or every 
particular which the Judge may liave address- 
ed the Jury and a conviction cannot be set 
aside merely because it is not stated in the heads 
of charge that the elements of the offence 
concerned were explained to the Jury. 
Ram Sarup Singh v. Emperor. 

32 Cr. L. J. 72 : 
128 I. C. 121 ; 9 Pat. 606 : 
I. R. 1931 Pat. 9; 
11 P. E. T. 867; 
A. I. R. 1930 Pat. 513. 

S. 298 — Charge, essentials of. 

Judge .should analyse evidence against each 
accused. Charge must be intelligible and give 
direction in the matter of' interesting and 
sifting evidenoe. Wlicn the charge is not 
satisfactory, the mere fact that the Judge 
told the .Jurors that they need not take 
any notice of opinions expressed by him does 



ALL mblA CRlMiNAL bicfeS^ (1904— 1940)_ 

Cr. P. CODE (1898), S. 298 


2046 


2047 


Cr. P. CODE (1898), S. 298 

not make any the less defective. - Akbar Seikh 
V. Emperor. 33 Cr. L. J. 486 ; 

137 1. C. 682 : 35 C. W. N. 404 : 

I. R. 1932 Cal. 360 : 

A. I. R. 1932 Cal. 395. 

S. 29^— Charge to Jury —Misdirection. 

A charge to a Jury must be read as a 
•whole. If there are salient propositions in law 
in it, these will, of course, be the subject of 
separate analysis. But in a protracted narra- 
tive of fact, the determination of which is 
ultimately left to the jury, it must needs be 
that the view of the Judge may not coincide 
with the views of others who look upon 
the whole proceedings in black type. It 
would, however, not be in accordance either 
with usual or with good practice to 
treat such cases as cases of misdirection, 
if, upon the general view taken, the case 
has been fairly left within, the Jury’s 
province. Jagdish Dutt Shtilda v. King-Emperor. 

41 Cr. L.J. 545 : 

188 I. C. 110 : 1940 O. W, N. 481 : 

1940 O. L. R. 306 : 

12 R. O. 424: 

A. I. R. 1940 Oudh 337. 

S. 298 — Charge to Jury — Misdirection 

and non-direction — Document admitted laithoul 
objection— Execution, proof of, whether necessary 
— Failure to draw attention of Jury to presump- 
tion arising tinder Statute. 

Where a document, which is not per se 
inadmissible, is admitted by the Court in 
a Criminal trial without formal proof of 
execution, and the accused having suiRcient 
opportunity at the trial to call for formal 
proof omits to take any objection, he can- 
not afterwards, in appeal, impeach the 
verdict of the Jury on the ground that the 
document had been admitted without formal 
proof. The omission to draw the attention 
of the Jury to the provisions of S. 103-B of 
the Bengal Tenancy Act and the presumption 
arising therefrom does not constitute a 
serious error on tlie part of the Judge, 
where the point has been thoroughly discussed 
by Counsel and the Jury are tinder no 
misconception regarding it. Where there is 
no evidence of a particular matter, it would 
be an error on the part of the Judge to 
lay down the law to the Jury on the 
matter, which is not a matter legally and 
properly before the Jury. The ability of 
the Counsel engaged in the defence does 
not relieve the Judge of his task, which the 
law imposes upon him, of fully and fairl.y 
charging the Jury. At the same time it is 
reasonable that the Judge should take 
into account the elaboration and the skill of 
Counsel. Ram Bhagwan v. Emperor, 

19 Cr. L. J. 886 : 

47 I. C. 82 : A. I. R. 1918 Pat. 201. 

S. 298 — Confession — Charge to Jury — 

Confession implieating himself and co-accused — 
Absence of direction that confession should be 
corroborated — Misdirection, 

Where a Sessions Judge charged the jury 


as follows -.--“It is a rule of law that where 
a person confesses a crime and implicates 
himself, if he implicates the persons who 
have been tried along with him to the same 
extent as he implicates himself, »then if you 
accept his statement as being true and 
voluntarily given as against himself, you can 
safely accept it as against the other persons" i 
Held, that as the Judge did not caution the 
Jury that such confession should be corrobo- 
rated before it could be accepted, it amounted 
to a misdirection. In re : Giddigadu. 

9 Cr. L. J. 404 : 

1 1. C. 867. 

■5 S. 298 (1) — Confession — Function of Judge 

and Jury. 

The question whether a confession is volun- 
tarily made or not is a question of law, to be 
determined by the Court from the facts, as 
a condition precedent to their admission. 
Having been declared competent and admissi- 
ble, they are before the. Jury for considera- 
tion. The Jury have no authority to reject 
them as incompetent. But the Jury are the 
sole Judges of the truth and weight to be 
given to confessions as they are of any other 
fact. In weighing the confessions, the Jury 
must take into consideration all the circum- 
stances surrounding them and under which 
they were made, including those under which 
the Court declared, as a matter of law, they 
were voluntary. While there is no power in 
the Jury to reject the confessions, as being 
incompetent, there is no power in the Court to 
control the Jury in the weight to be given 
to facts. The Jury may, therefore, in the 
exercise of their authority, and within their 
province, determine that the confessions are 
untrue, or not entitled to any weight, upon 
the grounds that they were not voluntarily 
made. Badan AH v. Emperor (F. B.) 

37 Cr. L. J. 1084 : 

165 I. C. 127 : 40 C. W. N. 794 : 

63 Cal. 833 ; 9 R. C. 343. 

S. 298 — Directions to Jury — Benefit of 

doubt, direction by Judge as to, whether neces- 
sary. 

In every charge to a Jury it is well to 
include therein a direction that the prisoner 
must always be given benefit of the doubt. 
But omission to give such a direction 
does not always render a conviction in- 
valid. Sonia Koshti v. Emperor. 

28 Cr. L.J. 177 : 

99 I. C. 849 : A. I. R. 1927 Nag. 117. 

S. 298— Duty of Judge— Charge to Jury 

— Misdirection — Confession.— Voluntariness and 
admissibility to be decided by Judge — Truth or 
falsehood to be judged by Jury. 

It is for the Judge to decide ' whether a con- 
fession was made voluntarily and is conse- 
quently admissible in evidence. He ought not, 
in any circumstances, to throw on the Jury 
the duty of saying whether a confession is 
voluntarily made or not. If the Judge finds 
that it was voluntarily made and was not 
caused by any threat or" inducement, he may 
admit it and then it wili be for the Jury to say 
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whether it is true or not.' Emperor v. Kesari 
Daijal Kanji. •; 10 Cr. L. J. 65 ; 

2 I. C. 517 : 11 Bom. D. R. 332. 

S. 298 — Duty of Judge — Charge to Jury 

— Duty of Judge to direct J ury to reject evidence 
of hostile witness — Misdirection. 

Where a witness is declared hostile and leave 
is granted to the parly calling him, to cross- 
examine him, it is necessary that the Judge 
should explain to the Jury what the position 
is that then arises, namely, that by asking 
for leave to cross-examine the witness, the 
party calling him admits that he is not a witness 
of truth and one whose evidence is not entitled 
to credit, who is prepared to make one state- 
ment on oath at one time and another at an- 
other time and the evidence of such a witness 
should be rejected and left out of account in 
the minds of the Jury. An omission on the 
part of the Judge to tell the Jury to reject the 
evidence of such a' witness would amount to 
misdirection. Panchanan Gogai v. Emperor. 

31 Cr. L. J. 1207 ; 
127 I. C. 270 : 51 C. L. J. 203 : 

34 C. W. N. 526 : 
A. I. R. 1930 Cal. 276. 

S. 298 — Duty of Judge — Charge to Jury. 

Per Woodroffe, J . — The fact that the defence 
Counsel addressed the Jury for a long time 
would not excuse the Judge from referring to 
matters of prime importance in his cliarge to 
the Jury, inasmuch as the Jury should learn 
from him what are the important points to 
which their attention should be directed. 
Peary v. Emperor. 20 Cr. L. J. 300 : 

50 I. C. 348 ; 23 C. W. N. 426 : 
A. I. R. 1919 Cal. 142. 

S. 298 — Duty of Judge — Confession. 

Under S. 298 (a) it is the duty of the Judge 
to decide whether confession is voluntary or 
not. Nayeb Shabana v. Emperor. 

35 Cr. L. J. 1179 : 
152 I. C. 44 : 38 C. W. N. 659 : 

61 Cal. 390 : 7 R. C. 252 : 
A. I. R. 1934 Cal. 656. 

S. 298 — Duty of Jury — Evidence, consi- 
deration of. 

Previous slutements made by ’ivitnesses to the , 
Police are not evidence in themselves and 
where they contradict with the evidence given ^ 
by them at the trial, the question for the Jury | 
is not whetlier the statements made in Court 
or those made to the Police are true, but 
whether the inconsistency in the statements 
does not make the evidence in Court unreliable. 
Tajali Mian v. Emperor. 

28 Cr. L. J. 843 : 
104 I. C. 459 : 9 P. L. T. 57 : 

I. L. T. 40 Pat. 50;' 
7 Pat. 50 : A. I. R. 1928 Pat. 31. 

■ — = S.298 — Duly of Judge — Evidence Act {I of 

1872), S. 114, III. {b), S. 133 —Approver's evidence 
— Function of Judge and Jury — Misdirection. 

Per Lort-Williams, J. — The question as to what 
is or what amounts to corroborative evidence 
is a question of law to be decided by the Judge. 
The Judge should direct the attention of the 
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Jury to those portions of the evidence con- 
firming or corroborating the accomplice’s story 
which do or do not fulRl the requirements of the 
rule 'that an approver’s evidence must be 
corroborated in material particulars and must 
be such as to connect the accused with the 
crime. But the Judge must not tell the Jury 
that such or such vvitness does in fact cor- 
robarate the accused. That is the function of 
the Jury and depends upon whether they 
believe the witness or not. Though an omission 
to direct the attention of the Jury to those 
portions of evidence amounting to corroborative 
evidence would only be a non-direction, it is a 
misdirection if the Judge points out to the 
Jury certain portions of the evidence as fulftlling 
tlie requirements already stated, when in fact 
they do not do so. Rebali Mohan Chakrabarli 
V. Emperor. 30 Cr. L. J. 435 : 

115 I. C. 258 : 32 C. W. N. 945 ; 

I. R. 1929 Cal. 338 : 56 Cal. 150 : 

A. I. R. 1929 Cal. 57. 

S. 298— -Duty of , fudge. 

It is not the duty of the Judge to put to the 
Jury hypothetical cases unsupported by any 
evidence. Aigar Shaikh v. Emperor. 

30 Cr. L. J. 799 : 
117 I. C. 596 : 32 C. W. N. 839 : 
48 C. L. T. 138 : I. R. 1929 Cal. 548 ; 

A. 1. R. 1928 Cal. 700. 

S. 298— Duly of Judge. 

It is the duty of the Judge to decide all 
questions of law arising in the course of the 
trial. The Judge will be in error if he leaves a 
question of law to be decided by the Jury. 
Hadi Hussain v. Emperor. 

35 Cr. L. J. 502 : 
147 I. C. 911 : 11 O. W. N. 211 : 
6 R. O. 333 : A. I. R. 1934 Oudh 122 (2). 

S. 298— Duly of Judge— Judge must 

determine, rohether any evidence had been given 
on lohich Jury can find question for party on 
xohom onus of proof lies. 

The Judge’s duties elaborated under S. 298, 
include the duty to decide all questions of 
law arising in the course of the trial. It would, 
therefore, come within the duty of the .Judge 
to determine whether any evidence had been 
given on which the Jury could properly find 
the question for the party on whom the onus 
of proof lies, for, tliat is a question of law. 
Emperor v. Labbai Kutti. 

40 Cr. L. J. 437 ; 
180 I. C. 605 : 1938 M. W. N. 582 : 
11 R. M. 732 : A. I. R. 1939 Mad. 190. 

S. 298— Duites of Judge and Jury — 

Jury's potoer to resort to laio books. 

The Jury should take the law from the Judge. 
They are not entitled to resort to a law book 
during their consultation about the verdict. The 
Judge may ask the Jury such questions only as 
arc necessary to ascertain wliat their verdict 
is. To ask questions demanding their reasons 
for acquitting the accused of a charge on which 
they had delivered an unanimous verdict with- 
out any uncertain sound, is exceeding the 
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limits of questioning which the law contem- 
plates. Emperor v. Bharmia. 

1 Cr. L. J. 265 : 
6 Bom. L. R. 258. 

— -^S. 298(1) — Error of Lazo — Judge directing 
that it zaas no pari of Jury’s duly to decide znhether 
concession was voluntary or not — Whether commits 
error of law. 

Where the Judge in bis charge to the Jury 
says : '‘it is not part of your duty to decide 
whether the confession was made voluntarily 
or by reason of any inducement, threat, promise 
of Police torture”, in so directing the Jury not 
to consider whether the confession was made 
voluntarily or not, he commits an error of 
law. It is the function of the Judge to 
decide whether there is prima facie evidence for 
admitting the confession. When the confession 
has been admitted fay the Judge, it is the 
function of the Jury to consider its credibility 
and weight, and in considering the credibility 
and weight, the Jury are at liberty to consider 
all the circumstances of the case including those 
circumstances already proved before the Judge 
and to give the evidence such credibility as 
they think it deserves. Badan Ali v. Emperor. 
(F. B.). 37 Cr. L. J. 1084 : 

165 I. C. 127 : 40 C. W. N. 794 : 
63 Cal. 833 : 9 R. C. 343. 

S. 298 — Expression of opinion by 

Judge. 

In a Jury trial, there is no harm in the 
Trial Judge expressing his opinion on facts, 
and in fact it is his duty to do so to assist 
the Jury, provided he is careful to express 
his opinion in such a way as not to interfere 
with the duties of the Jury to finally decide 
according to their own view of the facts. 
Fazaruddin v. Emperor. 26 Cr. L. J. 1553 : 

90 I. C.433 .-42 C. L. J. Ill : 
A. I. R. 1925 Cal. 105. 

S. 298 — Expression of opinion by 

Judge. 

Under S. 298 (2), the Judge may, in the 
course of his summing up, express his 
opinion upon any question of fact, Lalu v. 
Emperor. 35 Cr. L. J. 668 : 

148 I. C. 339 ; 1933 A. L. J- 1446 : 
56 All. 210 ; 6 R. A. 683 : 
A. I. R. 1933 All. 941. 

S. 298 (2) — Expressing of opinion by 

Judge. 

In many cases it is not merely permissible 
but also desirable that the Judge should tell 
the Jury what view he has taken of the 
facts, in order to enable them to consider the 
facts properly and arrive at their own 
decision on them. Abdul Rezaak v. Emperor. 

A. I. R. 1928 Cal. 269. 

S. 298 — Expression of opinion on 

facts. 

Under S. 288 (2), a Judge is entitled to 
express to the Jury, if he thinks proper, in 
the course of his summing up, his opinion on 
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any question of fact relevant to Uie proceedings 
Sonia Koshti v. Emperor. ^ 

28 Cr. L. J. 177 : 
99 I. C. 849 ; 
A. I. R. 1927 Nag. 117. 

S. 298— Forfeiture of pardon— Question 

of fact. 

The question of forfeiture of pardon is a 
question of fact, therefore, its decision rests 
with the Jury and not with the Judge. Sashi 
Rajbanshi v. Emperor. 16 Cr. L. J. 65 : 

26 I. C. 657 : 19 C. W. N. 295 : 
42 Cal. 856 : A. I. R. 1915 Cal. 667. 

S. 298 — Misdirection — Charge to Jury 

— Omission to -charge on vital points. 

In a trial by Jury omissions on vital 
points in the Judge’s charge to the Jurj' may 
amount to such misdirection as to vitiate 
the trial. Where the Judge’s direction as to 
the probabilities has the effect of putting 
the probabilities in favour of the prosecution 
too strongly before the Jury, and upon a 
mere assumption of the facts which the Jury 
are not asked to find for themselves, it 
amounts to a misdirection which vdtiates the 
trial. Chhakari Sheikh v. Emperor. 

26 Cr. L. J. 567 : 
85 I. C. 711 : A. I. R. 1926 Cal. 439. 

S. 298 — Misdirection. 

It is a misdirection on the part of a Judge to 
lay before the Jury the purport of a statement 
which is neither on the record nor proved. 
Dasraih Singh v. Emperor. 

23 Cr. L. J. 406 : 
67 I. C. 502 : A. I. R. 1923 Pat. 158. 

S. 298 — Misdirection — Omission to 

direct Jury not to be influenced by non-admissible 
slalemcnl. 

The mere omission to direct a Jury not to 
be influenced by a statement which they are 
told is not evidence, does not amount to a 
misdirection of any importance. In re : Puli 
Subba Reddli. 20 Cr. L. J. 790 • 

53 I. C. 694 : 10 L. W. 379 : 
A. I. R. 1919 Mad. 222. 

S. 298 — Misdirection — Omission to 

draw attention of Jury to right of private defence. 

Failure on the part of the Court to put 
clearly before the Jury, the law relating to the 
right of private defence arising on the admit- 
ted and proved facts and to direct their 
attention to find as to w’hether the accused 
was, and, if so, how far justified, in preventing 
injury to himself in attacking his opponent 
is a serious misdirection vitiating the trial. 
Asertiddin v. Emperor. 28 Cr. L. J. 273 : 

100 I. C. 353 : 53 Cal. 980 : 

A. I. R. 1927 Cal. 257. 

\ 

S. 298 — Re-trial — Misdirection to Jury 

— Re-trial. 

Where the accused pleaded alibi, and called 
witnesses to prove the same, but the Sessions 
Judge did not refer to this evidence or to 
plea of the accused in his charge : He’d, that 
this was a misdirection which prejudiced the 
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accused, and that the accused must he j 
. re-tried. Tn rc. : Ganei Rcddi Biichanna. ! 

8 Cr. L. J. 397 : i 
4 M. L. T. 194 : 18 M. L. J. 541. | 

• S. 298 — Misdirection — Tiial vitiated. 

Charge under S. 477, I. P. C.— Esscnlial facts 
not properly inar.shalled — Charge is mis- 
direction vitiating trial. Stircn lichnrif Tioij 
V. Emperor. (F. B.) 32 Cr. L. J. 836 : 

132 I. C. 145 : 35 C. W. N. 425 : 
58 Cal. 1051 : I. R. 1931 Cal. 529 : 

A. I. R. 1931 Cal. 184. 

S. 298 — Misdirection — Trial vitiated. 

Intermeddling with estate of deceased — 
Charge to .tury under Penal Code S. 400 on 
doctrine of entrustment — Charge amounts to ' 
misdirection vitiating trial. Snsen Behary I 
Boy V. Emperor (F. B.) 32 Cr. L. J. 836 ; { 

132 I. C.145 : 35 C. W. N. 425 : 
58 Cal. 1051 : 1. R. 193PCaI. 529: i 
A. I. R. 1931 Cal. 184. I 

i 

S. 298 — Misdirection, what is. 

Jury asked to accept the voluntary nature of 
confession and consider its truth from its 
voluntary nature — Serious misdirection is 
caused — Voluntary nature of the confe.ssion 
as regards its truth should be left to Jury for 
decision. Ka.sim-ud~l)in v. Emperor. 

36 Cr. L. J. 485 : 
154 I. C. 273 ; 39 C. W. N. 27 : 
62 Cal. 312 : 7 R. C. 440 ; 
A. I. R. 1934 Cal. 853. 

S. 298 — Misdirection, xvliat is. 

Merely reminding the Jury of the facts 
recorded should not be taken to mean that 
those witnesses should be necessarily believed 
and this will not constitute misdirection. 
Lala V. Emperor. 35 Cr. L. J. 668 : 

148 I. C. 339 : 1933 A. L. J. 1446 : 
56 All. 210 ; 6 R. A. 683 : 
A. I. R. 1933 All. 941. 

S. 298 — Misdirection. j 

Statement that there was no reason to dis- 
believe prosecution witnesses]: Held, did not 
constitute misdirection. Sri Kishen v. Em- 
peror. 37 Cr. L. J. 173 ; 

159 I. C. 900 : 1935 A. W. R. 1086 : 

8 R. A. 521 : A. I. R. 1935 All. 928. 

Ss. 298, 299 — Misdirection, xohat is — 

Re-trial. 

In a trial by Jury the Sessions .Judge admit- 
ted as evidence confessional statements of the 
accused made to the Police which were not 
strictly within the limits laid down by S. 27 
of the Evidence Act, and also allowed the Com- j 
mitting Magistrate to depose to statements i 
made by the accused in the course of a pro- 
ceeding undertaken by him for verifying the 
confession — statements which were at no time 
recorded by the Magistrate in accordance with 
the provisions of S. 1G4, Cr. P. C.: Held, that 
the trial was vitiated by misdirection so that 
the conviction of the accused and the sentence 
passed upon him must be set aside and the 
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case rc-tried bv the Sessions Court . .Imirnddin 
V. Emperor. 19 Cr. L. J. 305 : 

44 I. C. 321 : 22 C. W. N. 213 : 

27 C. L. 3.141 :45 Cal. 557 : 

A. I. R. 1918 Cal. 88. 
S. 298 — Misdirection. 

Where in a trial with the aid of .lury, the 
.Judge has fully dealt with (lie evidence of the 
prosecution and the defence in his charge to 
the Jury and explained the law and brought 
out all tlie facts wliich were in favour of the 
accused, there is no misdirection to the Jury 
and the High Court would accept its unani- 
mous verdict. .Tagdish Dutt Shnkla v. King- 
Emperor. 41 Cr. L. J. 545 : 

188 I. C. 110 : 1940 O. W. N. 481 : 

1940 O. L. R. 306 : 12 R. O. 424 : 

A. I. R. 1940 Oudh 337, 

S. 298 — Misdirection. 

Where there is no corroboration worth the 
name of the approver’s evidence and where 
the Judge fails to direct the Jury accordingly, 
his omission to do so amounts to misdirection. 
Golom Asphin v. Emperor. 

33 Cr. L. J. 477 : 

137 I. C. 497 : I. R. 1932 Cal. 336 ; 

A. I. R. 1932 Cal. 295. 

Ss. 298, 299 — Misdirection — Expert 

evidence, value of — Facts, conclusion ns to — Infer- 
ences from facts — .Judge, duty af — .Jury, duty of 
— Thumb-impressions, comparison of — I^rcjudicc. 

Evidence of an expert should be approached 
w'ith considerable care and caution, specially 
where much depends upon sueli evidence. A 
Judge in charging a Jury should call the 
attention of the Jury to the nature and history 
of the case ns laid before tlic Court by the 
prosecution. The question as to the identity of 
thumb-impressions on two or more doeuments, 
for the purpose of ascertaining whether the 
thumb-impressions are of one and the same 
person, is eminently a matter for the Jury and 
not for the Judge. Where, in a charge to the 
Jury, the Judge omits to call the attention of 
the Jury to the nature and history of the case 
as laid before the Court by the prosecution,- to 
tile fact that the evidence of an expert should 
be approached with considerable care and 
attention, and to the actual thumb-impression 
or mark on the document, execution of which 
was falsely admitted by a person, before a Sub- 
Registrar, Ijy means of false personation, 
and gives his own opinion to the Jury upon 
the result of a comparison of thumb-marks, 
instead of leaving it to the Jury to form their 
own opinion, the charge is vitiated by mis- 
direction and the accused maj- be prejudiced 
bv such a charge, Panchu Mondal v. Emperor. 

2 Cr. L. J. 311 : 

1 C. L. J. 385. 

S. 298 — Murder — Confession, inadmis- 
sible in evidence, read before Jury, effect of — 
Re-trial. 

Where during the course of a trial bj- a Court 
of Sessions upon a charge of murder a con- 
fession by the accused was read to the Jurj’, 
but it subsequently transpired that the con- 
fession had not been recorded according to law 
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and had to be ruled out ns inadmissible ; Held 
that that statement might reasonably be 
regarded as having atfeeted in some mcasnre 
the minds of the Jurymen in convicting the 
accused, however the Judge might have 
endeavoured to remove that impression from 
their minds, and that, under the circumstances, 
the accused was entitled to a new trial. 
Madodar Ham v. Emperor. 23 Cr. L. J. 141 : 

65 I. C. 573 : 3 P. L. T. 52, 
— ; S. 298 — Non-dircclion (o Jury, 

In cases of rape. Judge should warn 
Jury that complainant’s evidence should not 
be accepted without corroboration. AVlicn he 
fails to direct Jury on these points, conviction 
must be set aside, Surendar Nath Das v. Em- 
peror. 35 Cr. L. J. 508 : 

147 I. C. 999 (2) ; 38 C. W. N, 52 ; 
6 R. C. 381 : A. I. R. 1933 Cal. 833. 

Ss. 298, 299 — Non-direcfion xohen mis- 

dircclion. 

Ainicre in his charge to the Jury in a case 
under S. 3f)a, Penal Code, the Judge failed to 
give any direction. to the vlurj' with regard 
to the fact that (here was opporfunit 5 ' of 
recognition and that none of the accused were 
recognised at the time of occurrence : Held, 
that the omission was of vital Importance and 
that the non-direction amounted in law to posi- 
tive misdirection wliich vitiated the trial. 
Seikh Abdul v. Emperor. 26 Cr. L. J. 606 : 

85 1. C. 830 : A. I. R. 1925 Cal. 887. 

S. 298 — Omission — Misdircclion, tvhal 

is, 

A mere omission or a mis-.statement in the 
summing up is not itself a misdirection when 
the case has been fully heard by the Jury, 
but there is a miscarriage of justice where the 
omission or mis-statement is such that tlie 
Jury may probably be misled. Sonia Knshti 
V, Emperor. 28 Cr. L. J. 177 : 

99 I. C. 849 ; A. I. R. 1927 Nag. 117. 

■ S. 298 — Non-dircclion, xohether Mis- 
direction. 

Every non-direction in a charge to the Jury 
doe.s not nece.ssarily amount to mi.sdircction. 
Peary v. Emperor. 20 Cr. L. J. 300 : 

SO I. C. 348 ; 23 C. W. N. 426 : 

A. I. R. 1919 Cal. 142. 

S. 298 — Procedure — Counsel, duly of, 

to take notes. 

Per Sanderson, C. J., and Wondrojfe, J., In 
cases tried by a Jury on the original side of 
the High Court, especially in important eases, 
the Counsel for the prosecution should take 
notes of the summing up of the Judge. Peary 
V. Emperor. 20 Cr. L. J. 300 : 

50 I. C. 348 ; 23 C. W. N. 426 : 
A. I. R. 1919 Cal. 142. 

S. 298 — Scope. 

S. 298 of the Cr. P. C., does not lay down any 
principles, on the quesion of misdirection. 
Jasdish Dull Shukla v. King-Emperor. 

A1 Cr. L. J. 54S : 
188 I. C. 110 : 1940 O. W. N 481 : 
1940 O. L. R. 306 : 12 R. O. 424 : 
A. I. R. 1940 Oudh 337. 
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-S. 298— Second verdict. 


Verdict of Jury given under S. 304, Penal 
Code— Second verdict under S. 302 is one on 
which conviction cannot be based. SaM 
Mandal v. Emperor. (P. B.) 35 Cr L T 4Qfi • 

147 I. c; 860 : 38 C? W. tl. 254 :li cl 256 i 
6 R. C. 374 ; A. I. R. 1934 Cal. 173, 
S. 298 (2)~Scope. 

It is only in those cases which fall under 
S. 208, Sub-s. (2), that the Judge cjm direct 
the Jury to return a verdict of ‘not guilty.’ 
Rtip Narain Kurmi v. Emperor. 

^ 32 Cr. L. J. 975 : 

132 I. C. 876 : 12 P. L. T. 746 ; 10 Pat. 140: 

I. R. 1931 Pat. 300 : A. I. R. 1931 Pat. 172. 


S. 298~Sinnming up— Expression of 

Judge's opinion. 

Mere reiteration of evidence is not enough. 
Judge should direct Jury as to the weight 
which in his opinion ought to be attached to 
the evidence. He must direct that Jury must 
consider facts for themselves and form their 
own opinion on evidence, M. W. Scolt v. 
Emperor. 36 Cr, L. J. 1232 : 

157 I. C. 821 : 13 Rang. 141 ; 8 R. Rang. 116 : 

A. I. R, 1935 Rang. 214, 

S. 298 — Summing up— Misdircclion, 

rohnt constitutes — Judge simply staling his oron 
opinion loithout adding safeguard that the Jury are 
at liberty to form their own opinion — Principles 
underlying summing up by Judge, 

In the course of his summing up a Judge has 
a right to expre.ss his opinion, and if he 
expresses hi.s opinion which is an unfair opinion 
and which prejudices tiie accused, the superior 
Appellate Court can and should interfere to 
remove the ill-consequences of such action by 
finding misdirection ; but to this clear and 
sound rule of law it is not necessary to add 
the condition in effect that every word that 
the Judge .'ays wherein he expresses his 
opinion should be qualified by most elaborate 
safeguards. It would not be in accordance 
cither with usual or good practice to treat a 
case of misdirection, if, upon the general view 
taken, the case has been fairly left within the 
Jury’s province. If the Judge attempts to 
take the case out of the Jury’s province by 
something in the nature of imposing his own 
view upon the Jury, it is a case of misdirection, 
but if a Judge simply states his opinion which 
the law allows him to state in .such a manner 
that intelligent Jurymen should see for 
themselves that it is only his opinion and 
nothing else, it is not necessary for him to add 
as a safeguard a remark that it is only his 
opinion and that the Jury are perfectly at 
liberty to form their own. On questions of 
fact Judge’s opinion in no way binds the Jury 
but the Judge has a right to express it so that 
the Jury may know what it is. Dcs Raj v. 
Emperor. 29 Cr. L-. J. 721 : 

110 I. C. 577 ; 5 O. W. N. 497 : 

A. I. R. 1928 Oudh 326. 

S. 298— Summing up of evidence. 

Omission to record heads of charges are not 
sufficient to set aside verdict unless the 
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omission has led to an erroneous verdict. 
Kasimuddin v. Etyipcror. 36 Cr. L. J. 48 : 

154 I. C. 110 : 60 C. L. J. 45 : 7 R. C. 436 : 

A. I. R. 1935 Cal. 31. 

S. 298 (2) — Summing up. 

Judge’s address to Jury — 'Whether done 
properly or not should be determined from his 
summing up as a whole. Mongol Singh v. 
Emperor. 32 Cr. L. J. 858 : 

132 I. C. 232 : 8 O. W. N. 344 ; 

I. R. 1931 Oudh 248 : A. I. R. 1931 Oudh 171. 

S. 299 — Duty of Judge — Functions of 

Jury — Confession, voluntary nature of — Mis- 
direction. 

Under S. 299 the Jury must weigh and value 
the evidence admitted by the .Judge and in 
order to do so, they also must themselves go 
into the question as to whether a confession 
admitted in evidence was made voluntarily, 
for a free and voluntary statement is some 
guarantee of its truth. It is, therefore, the 
duty of the Judge to place before the Jury 
the facts and circumstances, pro and con, with 
regard to the question whetlier a confession 
was voluntary or not and to ask them to form 
their own -conclusions as to the character of 
the -confession. Where the consideration of 
the question as to whether a confession is 
voluntary or not is taken away entirely from 
the Jury, it amounts to a serious omission ] 
sufficient to vitiate the verdict of the Jury. 
Sheikh Abdul v. Emperor. 26 Cr. L. J. 606 ; 

85 I. C. 830 : A. I. R. 1925 Cal. 887. 

S. 299— Jury, poxoer of. 

If a witness says something which appears 
to be untrue, it is still open to the Jury to 
believe any other statement made by that 
witness. But that is a matter entirely within 
their own discretion and tliere is no hard and 
fast rule making other statements which are 
not proved to be false binding on the Jury. 
Mohammad Sagiruddin v. Emperor. 

30 Cr. L. J. 120 : 
113 I. C. 280 : 1. R. 1929 Cal. 123 : 

A. I. R. 1928 Cal. 551. 

Ss. 299, 207— Jury trial— Disagreement 

between Judge and Jury— Deference to High 
Court— High Court, duty of— Verdict, unanimous, 
when to be interfered with. 

In dealing with a case under S. 307, Cr. P. C., 
the High Court is first called upon to consider 
the entire evidence. It has then to give due 
weight to the opinion of the Sessions Judge 
and to the opinion of the Jury and then to 
acquit or convict the accused. The opinion 
of the Sessions Judge, however, is his opinion 
on the merits of the case and does not include 
his speculations as to what external considera- 
tions, if any, might have affected the judgment 
of the Jury. An imputation of this character 
is not fair to the Jurors as they have no 
opportunity to defend their views and to 
repudiate the aspersions made against them. 
The opinion of the Jury signifies the verdict 
of the Jury. The measure of the relative 
weight to be attaclied to these two factors, 
cannot be crystallised into an inflexible 
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formula. The answer must depend upon the 
circumstances of each case. But the trend of 
judicial opinion has been hi favour of 
preference of the unanimous verdict of .Juries 
on whom the duty is imposed by S. 299 to 
decide which view of the facts is true. Tlie 
weight to be attached to the verdict of the 
Jury is, however, necessarily diminished wlien 
tile verdict is not unanimous. On the . other 
hand when the .Judge accepts the verdict of 
the Jury us to some of the accused and not as 
to tile others, his opinion is we.akened in a 
corresponding measure. The High Court 
should not, however, interfere with a 
unanimous verdict of the Jury unless it can 
say decidedly that it thinks that the verdict 
is clearly wrong. Notwithstanding this, due 
weight must be given to the opinion of the 
Sessions Judge as required by Statute. Emperor 
V. Dhananjay Day. 25 Cr. L. J. 758 • 

81 I. C. 246 : 38 C. L. J. 384 : 51 Cal. 347 ; 

A. I. R. 1924 Cal. 321. 

S. 299 — Misdirection to jury. 

It is a material misdirection to the jury to 
tell them to leave out of consideration the 
evidence of a witness and the retracted con- 
fession of the accused. It should be left to 
the jury to act upon the evidence or not as 
they think right. As regards the retracted 
confession, the jury should have been told that 
they should consider in view of all the circum- 
stances in the case, whether the confession, or 
the statement retracting it, was true and act 
accordingly. Public Prosecutor v. Papakka. 

11 Cr. L. J. 683 ; 

8 I. C. 573 : 8 M. L. T. 372. 

S. 299 — Powers of Jury — Exclusive 

power of Jury to determine questions of fact — 
Judge not explaining it — Conviction held to be 
beyond jurisdiction . 

Under S. 299, Cr. P. C., the Jury alone has 
the power to determine the question of fact 
whether the accused committed the offence 
under S. 307 or S. 325, or S. 32.3, Penal Code. 
When this aspect of the question is not ex- 
plained to the jury, the Judge exceeds his 
jurisdiction in convicting the accused under 
S. 323 : Held, tlmt if the Jury’s verdict had 
been one of not guilty even in respect of the 
minor offence and the .Judge was unable to 
accept that verdict, the proper course would 
have been to submit the case under S. 307 to 
the High Court. Gangabisan v. Emperor. 

38 Cr. L. J. 442 : 
167 I. C. 748 : 19 N. L. J. 18 : 

9 R. N. 206. 

Ss. 299, 537 — Re-trial. 

In the trial, the jurj^ after retiring, 
returned the ambiguous verdict “ Guilty of 
stabbing, but without the intention of commit- 
ting murder.” The learned Judge presiding, 
instead of questioning the Jury under the pro- 
visions of S. 303, Cr. P. C. read to them certain 
parts of Ss. 299 and 300, Penal Code, and sent 
them back to consider further, with instruction 
to return a verdict of " Guilty,” or “Not 
Guilty of murder.” The jury after retiring 
returned a verdict of “ Guilty,” and accused 
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was convicted and sentenced to death • ZfeW 
per Adamson, C. J. and Foo:, J.— That the pro- 
cedure followed was illegai, and that the con- 
victjon and sentence should be set aside. In 
the absence of express authority for the order- 
ing of a re-trial, it seemed proper to leave to 
the executive authorities the question of the 
institution of fresh proceedings against the 
accused. Hla Giji v. Emperor. 

3 Cr. L. J. 1 : 

11 Bur. L. R. 298 : 3 L. B. R. 75. 

-S. 299 — Verdict of Jury — Sessions 
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! had been disregarded and that the trial was 
vitiated. Sarima Ahir v. Emperor. 

^ 26 Cr. L. J. 861 : 

871. C. 717: 6P.L.T.552: 
3 Pat. L. R. 160 Cr. : A. I, R. 1925 Pat. 595. 


case — Rigid of Jury to return special verdict — 
Pozoer of Judge to renuire a verdict of euilhi or 
not guilty. 


S. 300— Non-compHance— Verdict, lesd. 

lity of. ’ « 

The fact that a Juror has a conversation with 
a stranger during an adjournment of the Court 
before the Judge’s charge is concluded, is not 
a sufficient ground for interference by the 
High Court. In re : Pidi Subba Reddi, 

20 Cr. L,. J. 790 -. 

S3 I. C. 694 : 10 L. W. 379 : 

A. I. R. 1919 Mad. 222. 


The Cr, P. C. does not permit the recording 
of what is known in Englisix law as a ' special 
verdict,’ i. c., where tlie Jury state tlieir findings 
on the facts themselves, leaving it to the Judge 
to apply the law to those facts and himself 
find the prisoner guilty or not guilty. A 
Judge is not entitled to ask the Jurjf the 
reasons for their verdict. He is not entitled 
to put questions to them to show that the con- 
clusions at which they arrived were not logical 
or consistent. Any ambiguity in the Jury’s 
verdict is the only justification for any ques- 
tion by the Judge. SVhere the Jury give their 
findings only on the facts, leaving it to the 
.Judge to apply the law to those facts, the 
.Judge is empowered to require the Jury to 
return a verdict of “ guilty ” or '* not guilty.” 
ArunachcUa Thevan v. Emperor. 

13 Cr. L. J. 586 : 

15 I. C. 1002. 


-S. 301 — Verdict not clear — Procedure. 

Where the verdict of the Jury is not dear and 
definite, it is wrong for the Magistrate to send 
the case back to the jurors for a clear verdict 
according to law. Emperor v. Vidya Sugar. 

147 I. C. 689 (2) : 10 O. W. N. 1270 : 
6 R. O. 292 : A. I. R. 1934 Oudh 34. 

S. 302. 

Sec also (i) Cr. P. C., 1898, Ss. 298, 299. 
S. 302 — Scope. 

Where the .Jury are not unanimous, the proper 
course for the Judge is to require them, under 
S. 802, to retire for further consideration, and 
at the same time to give them further direc- 
tions on matters of law. Emperor v. Bharmia. 

1 Cr. L. J. 265 : 
6 Bom. L. R. 258, 

S. 303. 


S. 300 — Non-compliance — Effect — Duty 

of Judge. 

If it is proved that in a trial after the Judge’s 
charge to the Jury had been delivered, a per- 
son other than a juror spoke to or held com- 
munication with a member of the Jury without 
the leave of the Court, it is sufficient to upset 
the verdict : and it is not necessary to enquire 
into the nature of the communication held 
with the juror. Proper precautions should be 
taken by a Judge who presides over the Court 
in a Jury trial to make it impossible, after the 
charge has been delivered and the Jury have 
retired to consider their verdict, for any one 
other than a juror to speak with the Jury or 
communicate with the Jury without the leave 
of the Court. Benimadhab Kundii v. Emperor. 

19 Cr. L. J. 737 : 
46 I. C. 513 : 27 C. L. J. 553 : 
22 C. W. N. 740 : A. I. R. 1919 Cal. 512. 

S. 300 — Non-compliance — Effect, 

S. 300 contemplates that after the Judge has 
delivered his charge, the Jury must forthwith 
retire to the Jury -room and then and there 
consider its verdict. The Jury rnust have no 
chance of communicating with any outside per- 
son while they are in fact considering their 
verdict. Where, after the Judge’s charge to 
the Jury, the latter were allowed to disperse 
for several hours and then returned to the 
Court and considered and delivered their 
verdict : Held, that the provisions of S. 300 

S . 


See also (i) Cr. P. C., 1898, Ss. 297, 298, 
299 (a), 303, 305., 

S. 303 — Applicability. 

S. 303 has no application where a Jury returns 
a clear verdict ; that section applies only to 
cases where questions are necessary to ascer- 
tain what the verdict of the Jury is. Edon 
Karikar v. Emperor. 21 Cr. L. J. 829 : 

58 I. C. 829 : A. I. R. 1920 Cal. 406. 

S. 303— Judgment according to verdict. 

When the Judge agrees with the verdict 
of the Jury as against any particular accus- 
ed, it IS clearly Jiis duty to pass sentence 
on that accused. Emperor v. Babar AH Gazi. 

16 Cr. L. J. 321 : 

28 I. C. 657 : 19 C. W. N. 584 ; 
21 C. L. J. 492 : 42 Cal. 789 ; 

A. 1. R. 1915 Cal. 731. 

S. 303 — Questions by Judge when 

competent — Unanimous verdict of Jury 7wt 
interfered with. 

The mere fact that upon consideration of 
all the evidence before the Court, a Judge 
would have arrived at a conclusion different 
from that arrived at by the Jury, would 
not justify the High Court in interfering 
with their unanimous verdict. The verdict 
of the jury being quite free from ambiguity, 
the Sessions Judge w'as not quite correct, 
under the provisions of S. 303, in asking 
questions of the Jury, and the High Court 
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declined to consider their answers. Emperor 
V. Chirkua. 2 Cr. L. J. 357 : 

2 A. L. J. 475. 

S, 303, 307— Qwesitons by Judge, when 

competent. 

It is only when it is necessary to ascertain 
what the verdict of a Jury really is that* 
S. 303, justifies a Judge in putting questions 
to the Jury. Where the verdict of the 
Jury was in a plain and simple verdict 
of “not'guilty” the Judge is not justified to 
question the Jury, and it is his duty to 
accept the verdict. Emperor v. Abdul Hamid. 

2 Cr. L. J. 259 : 

9 C. W. N. 520 ; I. L. R. 32 Cal. 759. 

^ — S. 303 — Questions to Jury — Duly of 

Court — Omission of, effect of. 

That his omission to put questions to the 
Jury in this respect had deprived him of the 
opportunity of finding out whether the said 
amount or any part of it was included 
within the figure which he himself arrived 
at, so as to determine whether he really 
agreed with the verdict or not. Khirode ' 
Kumar Mukerji v. Emperor. 

26 Cr. L. J. 532 : 
85 I.C. 372 : 29 C. W. N. 54 : 
40 C. L. J. 555 ; A. I. R. 1925 Cal. 260. 

S. 303 — Question to Jury. 

In a case of criminal breach of trust in 
respect of a sum of over seven thousand 
rupees, the Jury returned a unanimous verdict 
of guilty but recommended the lightest 
punishment consistent with justice, as in 
their opinion, the amount misappropriated 
by the accused was much less then the 
amount stated in the charge. As to the 
amount embezzled, they were not unanimous 
and they said they were not able to ascertain 
it definitely but the majority of them were 
of opinion that it might be a thousand 
rupees or so out of the amount mentioned 
in the charge. The Judge agreed in the 
verdict. He, however, was of opinion that 
the amount embezzled was not a thousand 
rupees or so but nearly rupees five thousand. 
He accepted the verdict and convicting 
the accused under S. 408, Penal Code, sentenced 
him to undergo rigorous imprisonment for 
three years. On Appeal : Held, (1) that the 
verdict returned by the Jury was not a simple 
verdict of guilty or not guilty on the whole 
matter covered by the charge but a special 
or qualified verdict, to ascertain the exact 
scope . and import of which it was the duty 
of the Judge to ask the Jury such questions 
as were necessary; (2) that the Judge should 
have endeavoured to ascertain how the 
Jury arrived at the amount of “about a 
thousand rupees or so” which, in their 
opinion, tlie accused was guilty of having 
embezzled. Khirode Kumar Mukerji v. Emperor. 

26CrL. J. 532: 

85 I. C. 372 : 29 C. W. N. 54 : 
40 C. L. J. 555 : A. I, R. 1925 Cal. 260. 
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S. 303 — Questions to Jury-Limitation 

on. 

S. 303 limits the power of the Judge to 
question the Jury only to cases in which it 
is necessary to ascertain what the verdict 
of the Jury is — that is, where the verdict 
being delivered in ambiguous terms or with 
uncertain sound, their meaning is not clear. 
Emperor v. Kondha Dhondiba. 

1 Cr. L. J. 331 : 

6 Bom. L. R. 361 : 1. L. R. 28 Bom. 412. 

S. 303 — Questions to Jury — Limitation 

on. 

The Judge has no power to put questions 
to the Jury after their verdict except those 
contained in S. 303, and the only questions 
which can be put are such as are necessary 
to ascertain what their verdict - is. The 
Judge is not entitled to question the Jury 
about the reasons. Emperor v. Karim Dai. 

33 Cr. L. J. 29 : 
134 I. C. 1133 : 35 C. W. N. 407 ; 

I. R. 1932 Cal. 45 : A I. R. 1931 Cal. 636. 

S. 303 — Questions to Jury — Limitation 

on. 

The only power that a Judge has to 
question a Jury as to their verdict is that 
conferred by S. 303 and is limited to put- 
ting such question as are necessary to 
ascertain what their verdict is. A Judge 
has no power to question the Jury on 
reasons for their verdict. Ramjag Ahir v. 
Emperor. 29 Cr. L. J. 466 : 

109 I. C. 114 : 7 Pat. 55 ; 

9 P. L. T. 567 ; 1. L. T. 40 Pat. 102 ; 

A. I. R. 1928 Fat. 203. 

^S. 303 — Question to Jury — Propriety of 

question as to desirability of reference to High 
Court. 

Although a Sessions Judge has no power under 
S. 303 or S. 307, to question a Jury as to the 
reasons for their verdict, it nevertheless is not 
improper to put them questions for the purpose 
of coming to a satisfactory conclusion whether 
the case is a fit one for reference to the High 
Court. In re- Subbiah Thevan. 21 Cr. L. J. 466 : 

56 I. C.498; IL. W. 561 : 
1920 M. W. N. 347 : 39 M. L. J. 65 ; 
43 Mad. 744 : A. I. R. 1920 Mad. 170. 

S. 303 — Questions to Jury, record of, 

necessity of. 

In a case tried with a Jury, the charge to the 
Jury should set forth the evidence for the pro- 
secution and the defence and the points which 
arise for consideration, in a manner calculated 
to help the Jury in arriving at a proper ver- 
dict. If under S. 303, it becomes necessary to 
question the Jury, the Judge is bound to re- 
cord the questions and the answers. Palavesa 
Tevon v. Emperor. 12 Cr. L. J. 140 : 

9 I. C. 788 : 1911 2 M. W. N. 190 : 

9 M. L. T. 345. 

— — S. 303 — Questions to Jury — Stage for. 

A Judge is not justified in questioning the 
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Jury after, they have given an unanimous 
verdict. Asfar Sheikh v. Emperor. 

11 Cr.L. J. 557; 
8 I. C. 52. 

S. 303 — Questions to Jury. 

The High Court cannot supply by conjecture 
or inference the omission on the part of the 
Sessions Judge to ascertain from the Jurors 
themselves what they meant by their verdict. 
Satdeo v. Emperor. . 37 Cr. L. J. 182 ; 

159 I. C. 919 : 1936 O. L. R. 18 : 
1936 O. W. N. 28:8R. O. 225: 
A.L R. 1936 Oudh 164. 

— — S. 303 — Questions to Jury. 

Under S. 303 (1), the Judge is always entitled 
to ask the Jury such questions as are necessary 
to ascertain what their verdict is. Khirodc 
Kumar Mukerji v. Emperor. 26 Cr. L. J. 532 : 

85 I. C. 372 .• 29 C. W. N. 54 ; 
40 C. L. J. 555 .- A. I. R. 1925 Cal. 260. 

S. 303 — Questions to Jury — When alloxoed. 

A Judge has no power to question a Jury as to 
its reasons for an unanimous verdict when 
there is nothing ambiguous in the verdict itself 
and no uncertainty in the minds of the Jury 
themselves regarding it. In rc : Rama Naicker. 

13 Cr. L. J. 285 : 
14 I. C. 669 : 22M.L.J.355. 

S. 303— Qkcs/i'o ns to Jury—When com- 
petent. 

In a case in which the accused were being 
tried on several charges, the Judge directed 
the Jury to return a verdict in respect of each 
charge with reference to eacli accused. The 
Jury returned a unanimous verdict which made 
no reference to some of the charges. Tiic Judge 
then put some questions to the Foreman of the 
Jury in order to ascertain precisely wiiat the 
verdict of the Jury was as regards those 
charges : Held, tliat the course adopted by the 
Judge was quite legitimate ana in accordance 
with the provisions of S. 303. Eran Khan v. 
Emperor. 24 Cr. L. J. 838 : 

44 I. C. 950 : 50 Cal. 658 ; 
A. I. R. 1924 Cal. 47. 

S. 303— Qttestion to Jury—When compe- 
tent. 

There is no provision in the Cr. P. C. which 
empowers the Judge to question the Jurj' as 
to their reasons for a unanimous verdict when 
there is nothing ambiguous in the verdict itself 
and no uncertainty in the minds of the Jury | 
themselves regarding it. Emperor v. Kondha 
Dhondiba. 1 Ur. L. J. 331 i 

6 Bom. L. R. 361 : I. L. R. 28 Bom. 412. 

S. 303— Questions to Jury—When com- 
petent. 

Where the Jury return a verdict on the 
general issue of guilty or not guilty, and 
there is no ambiguity as to the precise 
offence of which the accused are convicted 
or acquitted S. 305 does not authorise the 
Sessions Judge to question the Jury, as the 
only questions he is entitled to put to the 
Jury are “such questions as are necessary to 
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ascertain what their verdict is.” ' In re • 
Seranadu. 6 Cr. L. J. 373 i 

17 M. L. J. 476 : 1. L. R. 30 Mad. 469. 

S. 303 — Questions to Jury — When com- 
petent. ' 

Where the verdict of the Jury is clear and 
precise, the Judge is not entitled to examine 
the Jurors as to the grounds upon which 
they have based their verdict. Emperor v. 
Derajtullah Sheikh. 31 Cr. L. J. 1150 • 

127 I. C. 79:34 C. W. N. 283 ! 
A. I. R. 1930 Cal. 443. 

S. 303 — Scope. 

In the case of a verdict of the Jury, it is 
not open to the Court to make surmises or 
conjectures. Satdeo v. Emperor. 

37 Cr. L.J. 182: 
159 I. C. 919 : 1936 O. L. R. 18 : 
1936 O. W. N. 28 ; 8 R. 0. 225 : 
A. I. R. 1936 Oudh 164. 

— ; S. 303 — Verdict, meaning of— Judge’s 

right to queslio7i Jury. 

By the word ‘verdict’ in S. 303, should be 
understood the collective opinion of the Jury 
as a body arrived at after mutual consulta- 
tion and ascertained and announced by the 
Foreman, In cases of disagreement, the in. 
dividual opinions of the Jurors are never 
intended to be disclosed. The Judge is only 
entitled to question the Jury as to their 
verdict, where it is ambiguous or incomplete. 
Public Prosecutor v. Abdul Hameed. 

15 Cr. L. J. 197 : 
22 I. C. 981 : 36 Mad. 585 : 
A. I. R. 1914 Mad. 319. 

S. 303 — Verdict, meaning of, verdict not 

unanimous — Procedure. 

The “verdict” in S, 303, means the collec- 
tive opinion of the Jury as a body, arrived 
at after mutual consultation and ascertained 
and announced by the Foreman. In cases of 
disagreement among the Jury, the individual 
opinions of Jurors are not intended to be 
disclosed and it is improper for the Sessions 
Judge to record the individual opinions of 
the Jurors by name. Jagannath v. Emperor. 

26 Cr. L. J. 1346 : 
89 I. C. 386 : 2 O. W. N. 534 : 
12 O. L. J. 643 : A. I. R. 1925 Oudh 746, 

^S. 303 — Verdict on each charge — Neces- 
sity of. 

In a case in which there are more than one 
accused and there are several charges, it is 
a convenient course for the Judge to take the 
verdict of the J ury upon each charge separ- 
ately. Eran Khan v. Emperor. 

24 Cr. L. J. 838 : 
44 I. C. 950 : 50 Cal. 658 : 
A. I. R. 1924 Cal. 47. 

S. 303 — Verdict 07i each charge — Neces- 
sity of. 

In case under S. 489-B, Penal Code, Judge 
should ascertain from jury their opinion as 
to whether tiie notes had been used with 
knowledge of their being forged. When 
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same accused with having committed the same 
offence, on the same allegations of fact. 
Emperor v. Dulla. 24 Cr. L._J. 862 ; 

74 I. C. 1054 : 45 All. 53 : 
A. I. R. 1923 All. 360. 

Ss. 247, 403 — Acquittal — Fresh com- 
plaint, whether barred. 

A judgment of acquittal following on 
complainant’s default of prosecution under 
S. 247, Cr. P. C., does not entitle the person 
acquitted to plead autrefois acquit on a fresh 
prosecution on the same facts and 'S. 403 does 
not operate as a bar to the Court taking 
cognizance of a second complaint. Bezwada 
Kotayijn v. Konathalapalli Venkaipja. 

19 Cr. L. J. 497 : 
45 I. C. 257 ; 40 Mad . 977 footnote ; 

A. I. R. 1918 Mad. 212. 

Ss. 247, 403, 494 — Acquittal of — Withdraw- 
al from pros'.c ttiou bfore seroicz of summons, 
effect of — Acquittal as bar to further proceedings. 
The statutory acquittal under S. 494, Cr. P. C., 
in a summons-case operates as a bar to further 
proceedings on the same faets. The provisions 
of S. 403 clearly imply . that every order of 
acquittal so long as it is in force, is a bar to 
-further proceedings except in the circumstances 
specified in the section itself, and the words 
in Sub-s. (1) do not affect an- order of acquittal 
under S. 494 or S. 247, Cr^ P. C. The Police 
filed a charge-sheet under S. 447, Penal Code, 
against a person before a Magistrate with 
second class powers, whereupon a summons 
was- issued but before it was served, the Public 
Prosecutor, with the consent of the Court, 
withdrew from the prosecution under S. 494, 
Cr. P. C. and the accused was acquitted as 
required by that section. Thereafter the 
person on whose field the offence of criminal 
trespass was alleged to have been committed, 
preferred upon the same facts a complaint 
charging the accused with offences under 
Ss. 143, 447 and 341, Penal Code. The accused 
was convicted and sentenced separately for 
each of the offences : Held, that the previous 
order of acquittal operated as a bar to further ' 
proceedings and that the conviction, was,, 
therefore, bad in law arid must be set aside 
In re : Dudekula Lai Sahib. 19 Cr. L. J. 501 = 
55 I. C. 261 : 33 M. L. J. 121 • 
22 M. L. T. 69 : 6 E. W. 175 : 40 Mad. 976 : 

A. I. R. 1918 Mad. 231. 

Ss. 247, 403 (1) — Acquittal — Fresh trial, 

bar of. 

An acquittal under S. 247, Cr. P. C., bars a 
further trial, under S. 403 (1) of the Code. 
Suku Bam Koch v. Krishna Deb Sarma. 

30 Cr. L. J. 585 : 
1161. C. 174: 49C. L. J. 119: 
33 C. W. N. 260': I. R. 1929 Cal. 462 : 

A. I. R. 1929 Cal. 189. 

— Ss. 247, 423 (a), 439 — Acquittal with- 
out jurisdiction — Revision — Interference — Fur- 
ther inquiry. 

The High Court will not ordinarily interfere 
n revisivin in the case of an acquittal, since 
the Local Government can’ appeal, but this 
rule does not -properly apply to an acquittal 
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under S. 247, Cr. P . C., and in any case, the 
rule wdl not prevent interference by that 
Court when the acquittal is the result of an 
improper clutching at jurisdiction. An acquit- 
tal of an offence . arising out of certain facts 
under a wrong section will prevent a further 
enquiry into any. offence based on the same 
facts until that acquittal , is set aside 
Ram Nidh v. Ram Saran. 25 Cr. L J 794 • 

81 1. C. 314 : 26 O. C. 282 : 

A, I. R. 1924 Oudh 64. 

Ss. 247, 435, 436 — Acquittal — Dismissal 

of summons-case for default— Second complaint 
barred. 

Where a complaint under S. 447, Penal Code, 
is dismissed for default of appearance of 
the complainant, the order must be taken to 
have been passed under' S. 247, Cr. P. C., 
though the latter section is neither mentioned 
nor is the order in terms of that section. 
Such an order as the above is tantamount to 
an acquittal and the District , Magistrate has 
no jurisdiction either under S. 433, or under 
any other section of the Code to set it aside. 
The powers of a District Magistrate directing 
further enquiry into any complaint are limited 
to the cases mentioned under S. 436 of the 
Code and an order passed under S. 247 of the 
Code does not fall within the purview of that 
section. Bindra v. Bhagwanta. 

25 Cr. L. J. 359 ; 

77 I. C. 295 : A. I- R- 1925 Oudh 44.- 

^ Ss. 247, 438, 403— Acquittal, nature 

of — Reference under S. 438 — Interference. 

Acquittal under S. 247, Cr. P. C., though 
not an acquittal on the merits, has the force 
of a complete acquittal for all purposes. A 
fresh and a separate trial on the same facts 
would be barred under S. 403, Cr. P. C. 
Where reference under S. 438 is received ask- 
ing for interference against an order of acquit- 
tal, the High Court is very reluctant to accept 
such a reference. In eases of acquittal, the 
Provincial Govt, has a right of appeal. If 
the Provincial Govt, does not choose to file 
an appeal and if -a reference is made asking 
! the High Court to interfere with an order of 
acquittal, the High Court will interfere only 
if there be radical and incurable irregularity 
or a complete disregard of the law and pro- 
cedure or a manifest injustice which has got 
to be cured. Emperor v. Laxmi Prasad. 

41 Cr. L. J. 919 : 

190 I. C. 467 : 1940 N. L. J. 394 ; 

13 R. N. Ill : A. I. R. 1940 Nag. 352. 

— Ss. 247, 438, 439 — Acquittal — Acquittal 

obtained by improperly procuring complainant’s 
absence — Revision. 

A brought a complaint against B under 
S. 420, Penal Code. On the date fixed for 
the trial, B improperly procured A’s arrest on 
a false, charge of committing nuisance, and the 
Magistrate acting under S. 247, Cr. P. C., 
acquitted B because A, the complainant, did 
not appear. Upon A’s application the District 
Magistrate referred the case to the High Court 
recommending that the order of acquittal may 
be set aside and a new trial directed but the 
High Court declined to interfere, inasmuch as 
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Cr. P. CODE (1898), S. 304 

verdict recorded does not contain this, it is 
inconclusive. Saldeo v. Emperor. 

37 Cr. L. J. 182 ; 
159 I. C. 919 : 1936 O. L. R. 18 : 
1936 O. W. N. 28 : 8 R. O. 225 : 
A. I. R. 1936 Oudh 164. 


Cr. P. CODE (1898), S. 304 

palpable that it is a good ground for order- 
ing re-trial. Ifulttllu w Emperor. 

32 Cr. L. J. 598 : 
-130 I . C. 884 : 35 C. W. N. 456 • 
58 Cal. 1138 : I. R. 1931 Cal. 404 • 
A. I. R. 1931 Cal. 345. 


S. 303 — Verdict on each charge — Neces- 
sity of. 

Where a number of accused persons were 
tried for dacoity, but the Jury found that 
five people did not take part in the occur- 
rence and gave a verdict that two of the 
accused were guilty of robbery in which hurt 
was voluntarily caused and the two accused 
were convicted for robbery : Held, that the 
conviction for robbery being on a charge 
which was not specifically placed before the ^ 
Jury and to which the accused were not asked to 
plead was irregular. In re : Virumandi Thevan. 

28 Cr. L. J. 1007 : 
105 1. C. 831 : 
A. I. R. 1928 Mad. 207. 

S. 303 — Verdict on seoeral charges, mode 

of recording. 

It is necessary for the Judge under S. 303 
(1) to elicit from the Jury a separate verdict 
on various charges by questions and to 
record, the questions and answers under 
S. 303 (2). A statement that the verdict is 
guilty where there are several charges, is 
not a sufficient compliance with the provi- 
sions of law. Ramprasad v. Emperor. 

26 Cr. L. J. 1090 ; 
88 I. C. 178 : A. I. R. 1926 Nag. 53. 

S. 303 — Verdict — Recommendation by 

Jury whether verdict — Recommendation by Jurors 
in verdict — Whether to be treated as part of 
verdict. 

A recommendation made by the Jurors in 
their verdict is not a part of the verdict 
and should not be treated as such. Emperor- 
V. Vidya Sugar. ' 147 I. C. 689 (2) : 

10 O. W. N. 1270 : 1934 O. L. R. 149 (1) : 

6 R. O. 292 : ■ 
A. I. R. 1934 Oudh 34. 

-S. 304— Cr. P. C., S. 302. 


S. 304 — Amending verdict. 

S. 304 obviously contemplates the amend- 
ment of the verdict in cases in which the 
verdict delivered is not in accordance with what 
was really intended by the Jury. Emperor v. 
Kondhn Dhondiba. 1 Cr. L. J. 331 • 

6 Bom. L. R. 361 : I. L, R. 28 Bom. 412! 

S. 304 — Amending verdict — Stage for. 

After the verdict has been recorded by the 
Judge and the Jury have left the box, it would 
be improper on the part of the Judge to listen 
to any application by the Jurors to amend 
the verdict. Jfatulla v. Emperor. 

32 Cr. L. J. 598 : 
130 I. C. 884 : 58 Cal. 1138 : 
35 C. W. N. 456 : I. R. 1931 Cal. 404 : 

A. I. R. 1931 Cal. 345. 

S. 304 — Amending verdict — Stage for. 

The power of amendment of a verdict pro- 
vided by S. 304, must be e.xercised before or 
immediately after the verdict is recorded 
and cannot be e.xcrcised after the Jurors have 
dispersed. Emperor v. Jntya Salabatkhan. 

13 Cr. L. J. 842 ; 
17 I. C. 714 : 14 Bom. L. R. 897. 

S. 304 — Applicability. 

S. 304 has no application where there is no 
accident or mistake in the delivery of. the ver- 
dict and the mistake lies in the misundiurstand- 
ing of the law by the Jury. The .Judge cannot 
address another charge to the Jury on the law 
and request them to re-consider their verdict in 
the light of the fresh charge. Inre : Sunaaram 
Iyer. 32 Cr. L. J. 1276 : 

134 I. C. 986 : 34 L. W. 380 : 
1931 M. W. N. 857 : 61 M. L. J. 915 ; 
55 Mad. 256.: I. R. 1931 Mad. 874 : 

A. I. R, 1931 Mad. 775. 

S. 304 — Fresh verdict. 


S. 304 — Accident or mistake — Meaning 

of. 

A Judge questioned a Jury as to their reasons 
for a verdict, which was unanimous and 
unambiguous, and in consequence, two of the 
Jury were led to say . that they had been 
misled as to some of the evidence by the 
notes of the Foreman and that they would 
like to re-consider the case : Held, that this 
^vas not a case in which it could be said that 
a wrong verdict was delivered by accident or 
mistake, within the meaning ofS. 304. In re : 
RUma Nicker. " 13 Cr. L. J. 283 : 

14 I. C. 669 : 22 M. L. J. 355. 

S. 304 — Amending verdict — Grounds 

of. 

Where a Judge gives a wrong explanation 
of S. 304 to the Jury, the mistalce is so 


Once the verdict of the Jury has been given, 
it is illegal to admit further evidence and to 
invite the Jury to give a fresh verdict. Lyme 
V. Emperor. 25 Cr. L. J. 377 : 

77 I. C. 425 : 4 Lah. 382 : 

A. I. R. 1924 Lah. 17. 

S. 304 — Rc-considernlion — Verdict before 

conclusion of evidence, legality of. 

Before a case can be submitted to a Jury, all 
the evidence on both sides must be concluded. 
There is no power in a Judge to present a ease 
to a Jury subject to conditions, and once a 
verdict is delivered, there is no power in the 
Trial Court or in the Jury to re-consider that 
verdict except under the provisions of S. 304 
which provides that where a wrong verdict is 
delivered by accident or mistake, the Jury may 
j amend it before or immediately after it is re- 
i corded. With this exception the Jury is functus 
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ject does not dispense with legal requirements. 
Mokshed Sheikh V. Emperor. 

32 Cr. L. J. 233 : 

129 I. C. 105 : 1. R. 1931 Cal. 121 : 

A. I. R. 1930 Cal. 756. 

S. 33— Scope of — Witness examined 

before Committing Magistrate— Whereabouts un- 
knoicn — Admission of deposition during trial, 
legality of . 

Where the whereabouts of a person who had 
given evidence for the prosecution before the 
Committing Magistrate were unknown and no 
attempt was made on behalf of the defence 
to challenge the fact that his whereabouts 
were unknown, and the Sessions Judge admit- 
ted the deposition given by the witness before 
the Committing Magistrate : Held, that there 
was nothing wrong or illegal in the procedure 
adopted by the Sessions Judge. JatiMaliv. 
Emperor. 31 Cr. L. J. 857 : 

125 I. C. 599 : 33 O. VV. N. 918 : 57 Cal. 248 : 

A. I. R. 1929 Cal. 765. ] 

S. 33 — Statement by witness — Deposi- 
tion before Committing Magistrate — Witness dis- 
appearing at lime of Sessions Trial — Transfer of 
deposition— Procedure. 

Where a witness who has been examined 
before a Committing Magistrate has left the 
district at the time of the trial in the Sessions 
Court, his statement before the Committing 
Magistrate cannot be transferred to the Sessions 
file without taking evidence in proof of facts 
which would render the statement admissible 
within the provisions of S. 83, Evidence Act. 
Khcm Singh v. Emperor. 26 Cr. L. J. 1086 : 

881. C. 30:7L. L.J. 105: 

A. I. R. 1925 Lah. 319. 

S. 33 — Statement in Civil Court, ad- 
missibility of, in criminal case betxoeen same 
parlies after death of deponent. 

Accused, when defendant in a civil suit 
brought against him to recover a certain 
debt, produced a receipt purporting to have 
been signed by tlic plaintiff, sliowing that the 
debt had been di.scharged. Tlic plaintiff was 
examined as a witness in the suit and he 
deposed that the receipt was a forgery. The 
prosecution of the accused was thereupon 
ordered, but before the trial ’came of, the 
plaintilT died and his statement in the civil .suit 
was admitted in evidence in the criminal case 
against the accused. The accused was convict- 
ed and tlie question in appeal before the High 
Court was, whether the statement of the 
deceased plaintiff was admissible in evidence 
and whether the Court was justified in believ- 
ing that statement : Held, that the statement 
had been rightly admitted, ns the accused 
had an opportunity of cross-examining the 
deponent at the time the statement was made, 
and the proceedings were between the same 
parties and that if the Court was satisfied 
on a review of the entire evidence that the 
deponent had spoken the truth, his statement 
in the civil suit was sufficient to prove that 
the receipt was a forgery. Debi Singh v. Em- 
peror. 20 Cr. L. J. 625 : 

. 52 I. C, 385 : A. I. R. 1919 All. 351. 
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— Statement of witness, admis- 
sibility of. 

The person against whom proceedings have 
been instituted under S. 47G, Cr. P. C., has 
not the right to cross-examine witnesses dur- 
ing the enquiry under the said section. There- 
fore, if a witness is not forthcoming at the 
trial ^ that is started on the result of such 
enquiry, his previous statement is not admis- 
sible under S. 33, Evidence Act. Bakir Saheb 
Amir Saheb v. Emperor. 17 Cr. L. J. 249 : 

34 I. C. 969 : 18 Bom. L. R. 284 : 

A. I. R. 1916 Bom. 218. 

■ S. 33— Statement of loilness in previous 

trial. ^ 

Statements of witnesses made in a criminal 
trial arc not admissible in evidence after the 
death of the witnesses in a subsequent trial 
against an accused person who had no oppor- 
tunity of examining the witnesses, nor is the 
judgment delivered in a previous trial admis- 
sible in a subsequent trial of a different 
accused person in respect of the same offence. 
Mohan Singh v. Emperor. 26 Cr. L. J. 551 : 

85 I. C. 647 : A. I. R. 1925 All. 413. 

S. 33 —Statement recorded in one 

case, when can be treated as evidence in another 
—Essentials to be proved — Practice. 

The evidence of a witness recorded in one 
case cannot be admitted as evidence in another 
case unless the requirements of S. 33, Evidence 
Act, arc complied with. Where, therefore, in 
a case under S, 394, Penal Code, the com- 
plainants were not examined, a Police Con- 
stable having been produced to show that an 
attempt was made to summon them but they 
were not found, and the evidence of one of 
the complainants recorded in another case was 
admitted by the Magistrate : Held, that in the 
absence of proof that the complainant could 
not be procured without an amount of delay, 
expense and inconvenience, her evidence could 
not be treated as evidence in the case. 
Dwarka Singh v. Emperor. 24 Cr. L. J. 828 : 

74 I. C. 860 : A. I. R. 1922 Oudh 254. 

Ss. 33, 58 — Miscellaneous —Court, duty 

of, while admitting statement of absent witness — 
Irregularity— Misdirection, 

Under S. 33, Evidence Act, the Judge has 
to satisfy himself that the presence of the 
witness cannot be obtained without an 
amount of delay or expense which he con-' 
siders .to be unreasonable, before he admits 
[ a statement made by the absent witness ih! 
j a previous judicial proceeding. It is not 
enouglj to have the statement of the Public 
Prosecutor to that effect, there must be in- 
dependent evidence before him before he can 
exercise the powers given to him under the 
I Evidence Act. Therefore, where a Judge acts 
upon the statement of the Public Prosecutor, 
his procedure is irregular. In a trial by Jury, 
reception of inadmissible evidence by the 
Judge and his failure to warn the Jury against 
' considering such ' evidence, amounts to mis- 
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handwriting of documents admittedly 
written by the prosecutor, the Judge must 
plaee the documents before the Jury and ask 
them to make the comparison and decide 
whether the handwritings do or do not tally. 
Khijir-ud-Din v. Emperor. 27 Cr. L. J. 266 : 

92 I. C. 442 : 42 C. L. J. 504 ; 
S3 Cal. 372 : A. I. R. 1926 Cal. 139. 

S. 73— Defect in procedure. 

Where S. 73 says. that the Court may direct 
any person present in - Court to write, 
the procedure of delegating to another Magis- 
trate not sitting as a Court, to take such a 
writing from the accused when the accused is 
not in Court nor standing his trial in Court, 
does not come within the provisions of the 
section. Kishori v. Emperor. 

36 Cr. L. J. 921 : 
156 I. C. 396 : 39 C. W. N. 986 : 
7 R. C. 700 : A. I. R. 1935 Cal. 308, 

S. 73— Interpretation. 

The word “purports” in S. 73, Evidence Act, 
means “alleged.” It is not necessary under the 
section that the writing, which is in dispute, 
must itself in terms express or indicate that it 
was written by the person to whom it is attri- 
buted. When an anonymous writing is pro- 
duced and ascribed by the prosecution to a 
particular person, then the case for the 
prosecution must be taken to be that, having 
regard to the admitted documents, and the 
comparison between them and the disputed 
writing, the prosecution alleges that the 
disputed document purporls to have been 
written or made by the accused. An anony- 
mous writing ascribed to a particular person 
may, therefore, be compared under S. 73, 
Evidence Act. Emperor v. Ganpal Balkrishna 
Rode. 13 Cr. L. J. 505 : 

15 I. C, 649 : 14 Bom. L. R. 310. 

S. 73 — Scope. 

It is doubtful whether S. 73, refers to an ac- 
cused person at all. Kishori v. Emperor. 

36 Cr. L. J. 921 : 
.156 I. C. 396 : 39 C. W. N. 986 : 
7 R. C. 700 : A. I. R. 1935 Cal. 308. 

S. ^3— Scope. 

S. 73, Evidence Act, does not sanction the 
comparison of any two documents, but requires 
that the writing with which the comparison is 
to be made, shall be admitted or proved to 
have been written by the person to whom it is 
attributed, and next the disputed writing 
must purport to have been written by the 
same person. Barindra Kumar v. Emperor. 

11 Cr. L. J. 453 : 
7I.C. 359:37Cal. 467. 

S; 73— Scope. 

S. 73 ineludes an accused person. Kishori v. 
Emperor. 36 Cr. L. J. 921 : 

156 I. C. 396 : 39 C. W. N. 986 ; 
7 R. C. 700 : A. I. R. 1935 Cal. 308. 

— S. 73— Scope. 

Specimen signature of accused taken while in 
Folice custody is admissible in evidence in his 
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trial for forgery. 
Burde. 


Emperor v. Bnmrao Maiinesh 
33 Cr. L. J. 666 : 

■id ft T Bom. 304 : 

34 Bom. L. R. 598 : I. R. 1932 Bom. 423 : 

A. I. R. 1932 Bom. 406. 


of. 


Ss. 73, 45, 47 — Handwriting, proof 


A party wishing to prove that a document is 
in tn 0 licind writing of a particular person can 
rely upon expert evidence under S. 45 of the 
Evidence Aet, or the opinion of a competent 
witness under S. 47 of the Act, or direct com- 
parison of the document with proved or 
admitted documents under S. 73 of the Act. 
Khijir-ud-Din V. Emperor. 27 Cr. L. J. 266 • 
92 I. C. 442 : 42 C. L. J. 504 
53 Cal. 372 : A. I. R. 1926 Cal. 139. 


S. 74. 


See also (i) Cr. P. C., 1898, S. 511. 
S. 74— Acts or records — Meaning of. 

The circular by which the Director-General 
of Posts and Telegraphs notified in August, 
1922, that stamps of a particular kind would 
soon be issued to Post Offices for sale to the 
public is not an ‘act’ or ‘record’ of an act 
of a public officer within the meaning of S. 74 
of the Evidence Act. In re : A. Veluayudam 
Pillai. 30 Cr. L. J. 483 : 

115 I. C. 509 ; 1929 M. W. N. 193 : 

I. R. 1929 Mad. 461. 


S. 74 — Census Register— Whether 

public document. 

Census Registers are not public documents 
within the meaning of S. 74, Evidence Act. 
Emperor v- Bhavnrao Vithalrao. 

1 Cr. L. J. 438 : 

6 Bom. L. R. 535. 

S. 74— Finger-print slip taken in 

jail —Whether public document. 

A finger-print slip taken in pursuance of a 
stautory duty cast upon Police Officers after 
a convict enters the jail is an act of the 
executive within the meaning of S. 74, Evi- 
dence Act, and is, therefore, a public document. 
Similarly, a jail register written up by the 
jail authorities in the ordinary course of their 
duty as soon as a convict is admitted into jail, 
is a Public document. Arumugani v. Emperor. 

40 Cr. L. J. 355 : 

180 I. C. 431 : 1938 M. W. N. 595 : 

48 L. W. 639 : 11 R. M. 700 : 

A. I. R. 1938 Mad. 858. 


S. 74— Parcha slip— W/tefkcr a public 

document. 

A parcha slip granted in the course of survey 
proceedings is not a public document and is 
not in any way recognised by law. It is, 
therefere, inadmissible in evidence to prove 
title or possession. In a criminal trial, how- 
ever, the Judge is competent to draw the 
attention of the Jury to the^ fact that the 
parcha slip was granted to a particular person 
as a fact relevant to the question of possession. 
Ram Bhagwan v. Emperor. 19 Cr. L. J. 886 : 

47 I. C. 82 : A. I. ,R. 1918 Pat. 201. 
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direction, which vitiates the whole proceed- 
ing. Annavi Muthiriyan v. Emperor. 

16 Cr. L. J. 294 : 
28 I. C. 518 : 28 M. L. J. 329 : 
17 M. L. T. 214 : 1915 M. W. N. 229 : 

A. I. R. 1916 Mad. 851. 

Ss. 33, 114, Ulus. {y^—Corroboralion 

— Approver’s statemenl as basis for conviction — 
Corroboration required, nature of — Recovery of 
articles, value of. 

In order to furnish a safe basis for convic- 
tion , an approver’s statement should not only 
be corroborated in material particulars but 
it is necessary that the corroboration should 
be such as to identify the accused individually 
with the offence. The evidence of a witness 
who is no better than an accomplice cannot 
be relied upon as furnishing the necessary 
corroboration. The evidence of recovery of 
articles of ordinary character and of their 
identification must be received with caution 
and cannot be regarded a sufficient cor- 
roboration. Nathu V. Emperor. 

30 Cr. L. 1. 292 : 
114 I. C. 326 : 1. R. 1929 Lah. 246 : 

A. I. R. 1929 Lah. 680. 

Ss. 33, 114, Illus. (b)— iS/aieOTeni of 

approver— Corroboration as to identity of accused, 
importance of. 

Approver’s evidence must be corroborated 
not only as to the circumstances of the crinie 
but also as to the identity of the accused. 
Wazir Chand v. Emperor. 28 Cr. L. J. 564 : 

102 I. C. 500 ; A. I. R. 1928 Lah. 30. 

Ss. 33, 145 — Deposition of witness — 

Statement made by witness before Committing 
Magistrate, admissibility of, in Sessions trial. 

Where in a Sessions trial the evidence of 
an absent witness was very material and 
was relied upon by the Sessions Judge in his 
charge to the Jury, but he was not produced 
although he resided within the Court’s juris- 
diction and could have been procured without 
any very great delay or expense : Held, that 
the deposition ought not to have been ad- 
mitted and was not evidence. Lakshman Tota- 
ram v. Emperor. 16 Cr. L. J. 754 ; 

31 1. C. 354 : 17 Bom. L. R. 590 : 

A. I. R. 1915 Bom. 237, 

S. 34— ’Regularly kept,’ meaning of— 

Effect of method of keeping books. 

Books are regularly kept in the course of 
business within the meaning of the provisions 
of S. 34, Evidence Act, if they are kept in 
pursuance of some continuous and uniform 
practice in the current routine of the business 
of the parcticular person to whom they belong. 
The particular method, however, of keeping 
the books may affect their value as evidence. 
Bamchand v Emperor. 14 Cr. L. J. 262 : 

19 I. C. 534 :,6 S. L. R. 194. 

S. 2A— Regularly kept, scope of— Ac- 
count books — Formal proof of regular keeping, 
whether necessary. 

Whether or not books of account have been 
regularly kept in the course of business with- 


EVIDENCE ACT (I OF 1872) 

in the meaning of S. 34, Evidence Act is a 
question of fact and this question may be 
solved by a reference to the entries in the 
books under the Evidence Act of 1872; it is 
not necessary that there should be formal 
proof that the books were kept in the regular 
course of business. Emperor v. Narbada Pra 
sad. ^ 31Cr.L.J.356': 

121 I. C. 819 : 51 All. 864 : 

A. I. R. 1930 All. 38. 
■S. 35— Certificate by Magistrate - 


Confession 


A certificate recorded by a Magistrate under: 
'S. 35, Evidence Act, as to the voluntariness 
of a confession made to him is good prima 
facie evidence of the fact which it records. 
The certificate, however, is not conclusive 
and the facts may be proved which may lead 
the Court to think that the confession was 
not really voluntary. Nar Singh v. Emperor. 

24 Cr. L. J. 561 : 

73 I. C. 257 : 25 O. C. 229 : 

A. I. R. 1922 Oudh302. 


S. 35— Entries in Chaukidar’s Regis- 
ter — Admissibility of. 

The question whether any particular entry 
in a Chaukidar’s Register of Births and 
Deaths is admissible in evidence, depends 
primarily on S. 35, Evidence Act. Under that 
section it is not enough to prove that 
the Chaukidar’s Register is an official book, 
but it is also necessary to prove that any 
entry relied on in it was either made by' a 
public servant in the discharge of his official 
duty, or made by some other person in ..perfor- 
mance of a duty specially enjoined by the 
law of the country. Mohammad Jafar v. Em- 
peror. 21 Cr. L. J. 22 : 

54 T. C. 166 : 22 O. C. 250 : 

6 O. L. J. 577 : A. I. R. 1919 Oudh 75. 


S. 35— Entry in death register— Evi- 
dentiary value of. 

The Court is not bound to accept an entry 
made in a Death Register as true and may 
reject the same if it is unreliable. Kalipada 
Das Karmarkar v. Sashi Bhusan Majhi. 

. 32 Cr. L.I. 184 : 

128 I. C. 804 : 1. R. 1931 Cal. 100 : 

A. I. R. 1930 Cal. 636. 


S. 35 — Entries in Village Crime Note 

Book — Entries in —Admissibility under S. 35, 
Evidence Act (/ of 1872). 

The Village Crime Note Book is one of the 
registers prescribed for stations house under 
S. 621, Police Manual, and according to S._ 636, 
every cognizable crime committed in a village 
should be entered in it. Where there is an 
official duty cast upon any officer to make 
an entry, and in pursuance of such a duty, he 
makes an entry in his register, such entries 
are admissible in evidence under S ^ 35, Evi- 
dence Act. Entries in the Village Crime Note 
Book are, therefore, admissible to prove that 
certain crimes were reported and registered 
but of course, they are no proof against persons 
named as suspects in them. Amdu Miyan v. 
Emperor. 38 Cr. L. J. 251: 

166 L C. 587 : 1. L. R. 1937 Nag. 315 at p. 324 : 

9 R. N. 132 : A. I- R. 1937 Nag. 17 at p. 2-3 ^ 
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S. 74— Report of process-server, of 

delivery of possession under decree, whether public 
document. 

The delivery of possession in execution of a 
decree is an act of a Tribunal, and a report 
made to the Court by an officer of the Court 
that its order has been carried out and posses- 
sion has been delivered to the decree-holder 
■which report is preserved as one of the Court 
records, is a “public document” within the 
meaning of S. 74, Evidence Act, and can be 
proved by the production of a certified copy 
as permitted by S. 77 of the Act. Balln v. 
Emperor. 25 Cr. L. J. 917 -• 

81 1. C. 533 : A. I. R. 1925 Oudh 183. 

S. 74— Scope. ' 

Statements of witnesses recorded in depart- 
mental inquiry are not public documents. 
Government of Bengal v. Santiram Mondal. 

32 Cr. L. J. 10 : 
127 I. C. 657 : 58 Cal. 96 : 
I. R. 1930 Cal. 865 ; 
A. I. R. 1930 Cal. 370. 

S. 74 — Statements under S. 164, 

Cr. P. C. — Whether public documents. 

Statements recorded under S. 164 are public 
documents within the meaning of S. 74, Evi- 
dence Act. Bherumal Ehanchand v. Empetor. 

39 Cr. L. J. 57 ; 
171 1. C. 993 : 10 R. S. 134 : 
A. I. R. 1937 Sind 303. 

S. 74 (2). 

Returns filed with and in the custody of the 
Registrar, Joint Stock Companies, constitute 
public records under S. 74. -In the matter of 
Amrita Bazar Palrika. 19 Cr. L. J. 530: 

45 I. C. 338 : 45 Cal. 169 : 
21 C. W. N. 1161 : 
26 C. L. J. 459 : A. I. R. 1918 Cal. 988. 

S. 77 — Dakhalnamah, whether public 

document— Certified copy, admissibility of. 

A Dakhalnamah Js a public document, and a 
duly certified copy of the same is admissible 
without proof. Sita Bam v. Emperor. 

27 Cr. L. J. 1351 : 
98 I. C. 471 : A. I. R. 1927 All. 52. 

S. 77 — Proof by certified copy. 

Report by process-server of delivery of posses- 
sion under decree is a public document and 
can be proved by its certified copy. Ballu v. 
Emperor. 25 Cr. L. J. 917 : 

81 1. C. 533 : A. I. R. 1925 Oudh 183. 

S. 78. 

See also {i) Cr. P. C., 1898, S. 511. 

(it) Evidence Act, 1872, S. 74. 

S. 78 — Proof of Government depart- 
mental documents. 

A circular cannot be admitted under S. 78, 
Evidence Act, where it is not certified by the 
head of the department and does not purport 
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to be printed by order of the Government. 
In re : A. Veluayudam Pillai. 

30 Cr. L. J. 483 ; 
115 I. C. 509 : 1929 M. W. N. 193 • 

I I. R. 1929 Mad. 46l’. 

S. 78 — Scope. 

S. 76, Evidence Act, does not deal with-the 
question whether any person has a right to 
inspect any particular public- document, but 
only provides the means of proof of public 
documents which any person has the right to 
inspect. In re : Muthia Swamiijar. ■■ 

■fiCr. L.J.346: 
17 M. L.J. 471: 3M.L.T.14 : 

I. L. R. 30 Mad. 466. 

S. 78 (1) — Notification not published in 

Government Gazette as required by Ss, 4.(36) and 
26 of N.-W. F. P, General Clauses Act, if can be 
proved under, by producing re-oenue records. 

Where, as required by Ss. 4 (36) and 26, 
N.-W. F. P. General Clauses- Act, a certain, 
notification is not published in the Government 
Gazette of the Local Government, such notifica- 
tion is not one that has been made, and is in 
fact, not a notification. It cannot be proved 
under S. 78 (1), Evidence Act, by producing- 
Revenue Records. Emperor v. Fazal Rahman. - 

38 Cr. L. J. 1042 : 
170 I. C. 772 : 10 R. Pesh. 23 : 
A. I. R. 1937 Pesh. 52. 

— ^ 5. 80. 

See also (i) Admission. 

(ii) Cr. P. C., 1898, Ss. 164, 297, 
360. 

{Hi) Penal Code, 1860, S. 193. 

S. 80 -Essentials for presumption. 

The absence of a certificate by the Judge at the 
foot of a deposition that the deposition was 
read over to or by the witness would not 
deprive the deposition of the benefit of the 
presumption under S. 80, Evidence Act. 
Ramesh Chandra Das v. Ernperor. 

20 Cr. L. J. 324 : 
501. C. 660 : 23 C. W. N. 661 : 
29 C. L. J. 513 : 46 Cal. 895 : 
A. I. R. 1919 Cal. 514. 

S. SO— Essentials for presumption. 

The essential requirements for raising the pre- 
sumption under S. 80, Evidence Act, as to the 
genuineness of a document purporting to be the 
record of the evidence given by a witness in a 
judicial proceeding, appear to be that the 
witness should be duly sworn and examined 
and that the deposition should be signed by the 
Judge. The law does not require that the Judge 
should certify at the end of a deposition that it 
was read over to or by- the witness. Borhesh 
Chandra Das v. Emperor. 

20 Cr. L. J. 324: 
50 I. C. 660 : 23 C. W. N. 661 : 
29 C. L. J. 513 : 46 Cal. 895 : 
A. I. R. 1919 Cal. 514. 

S. 80 — Essentials for presumption. 

When a document .which is tendered in evi- 
dence at a trial purporting to be a confession, 
is found to contain the memoranduTu requited 
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— S. 165 — Power of Magistrate to ques- 

tion witnesses. 

Under S. 1G5, Evidence Act, a Magistrate is 
entitled to put to a witness any question at 
any time and in anv form. Pratap Singh v. 
Emperor. 31 Cr. L. j. 659 : 

124 I. C. 449 ; I. R. 1930 Nag. 273. 

^S. 165 — Power to question witnesses 

— Horn to be exercised. 

A Judge has no doubt the right to ask any 
question within limits' at any lime, 
but this right should be exercis- 
ed with discretion. It is unfair to the accused 
to anticipate or break the thread of cross- 
examination. It is not the province of the 
Court to examine the witnesses, unless the 
pleaders on either side have omitted to put 
some material question or questions; and the 
Court should, as a general rule, leave the 
witnesses to the pleaders to be dealt with as 
laid down in S. 181 of the Act. A’ga Saw v. 
Emperar and Nga Po On v. Emperor. 

11 Bur. L. R. 8 : 

2 Cr. L. J. 133. 


S. 165 — Scope. 

The power conferred upon a Judge under 
S. 105, Evidence Act, cannot be exercised 
for the purpose of introducing evidence in 
contravention of the law. Keramat Mandal v. 

27 Cr. L. J. 277 ; 
92 I. C. 453 : 42 C. L. J. 528 : 
A. I. R. 1926 Cal. 147. 


(f) Bombay Prevention of 
Gambling Act, 1887, S. 4. 
(ii) Cr. P. C., 1898, Ss. 102, 
350. 

{iii) Evidence Act, 1872, Ss. 
25, 80. 

S. 167 — Appeal— Conviction, whether can 

be upheld. 

Where a confession has been improperly 
admitted in evidence, it is permissible for an 
Appellate Court under S. 107, Evidence Act, 
to uphold the conviction, if independently of 
the confession the Court is of opinion that 
-there is sulTicicnt evidence on the record to 
justify the conviction, but wlicre the Court 
is unable to say how far the judgment of the 
Trial Court and the opinion of tlie Assessors 
was influenced by the improper admission of 
the confession and where it is probable that 
if the Assessors had not known of the confes- 
sion at all they might have looked at the rest 
of the evidence in an entirely different light, 
the conviction cannot be upheld. Mhabli 
Rama Sail v. Emperor. 26 Cr. L. J. 984 : 

87 I. C. 520 ; 26 B. L. Rom. 706 : 

A. I. R. 1924 Bom. 480. 

S. 167— Case before High Court Ses- 
sions — Applicability. 

There is nothing in the Evidence Act to sup- 
port the suggestion that S. 107 has no 
application to a case tried by a jury at the High 


Emperor. 

S. 167. 

See also 


evidence act (I OF 1872) 

Court Criminal Sessions. Ramanuja Atnian- 
gar v. Emperor. 37 d l. J 64 

159 I. C. 240 : 1935 M. W. N. 5 
68 M. L. J. 93 Sup. : 42 L. W. 140 
A. I. R. 1935 Mad. 793 


■; S. 167— Improper admission of evi- 

dence, effect of. 

Under S. 107, Evidence Act, the improper 
admission of evidence is not of itself a ground 
for a new trial or reversal of a decision in a 
case, if it appears to the Court that in- 
dependently of that evidence there was sulTiei- 
ent evidence to justify the decision. Badri 
Choudhnry v. Emperor. 27 Cr. L. J. 362 : 

92 I. C. 874 : 6 P. L. T. 620 : 
A. I. R. 1926 Pat. 20. 

S. 167 — Improper admission of evi- 
dence. 

Under S. 107, Evidence Act, the improper 
admission of evidence is not ground of itself 
for reversal of any decision if it appears to 
the Court that independently of the evidence 
improperly admitted, there is sufficient evi- 
dence to justify the decision. A Court com- 
petent to deal with facts should ignore the 
evidence wronglj' admitted and consider whe- 
ther there still remains sufficient evidence to 
support the judgment. If this has not been 
done, the High Court on revision will ordin- 
arily remand the case for a finding with 
reference to admissible evidence only. Kuruba 
Sankara v. Krlli Manappa. 25 Cr. L. J. 1275 : 

82 I. C. 283 : 21 L. W. 87 ; 
A. I. R. 1925 Mad. 245. 

S. 167 — Improper admission of evi- 
dence. 

Where evidence of bad character or the 
accused’s complicity in other crimes, con- 
fessional statements made to the Police and 
hearsay evidence are admitted, it must be 
assumed that such admission has prejudiced 
the accused, and in such a case, the trial must 
be set aside. A verdict based on such in- 
admissible evidence cannot be upheld. Sheikh 
Abdul V. Emperor. 26 Cr. L. J. 606 ; 

85 I. C. 830 : A. I. R. 1925 Cal. 887. 

S. 167— Questions to witness — Dis- 
allowed by the Court. 

A party asking for redress at the hands of 
an Appellate or Revisional Court on the ground 
that the Court below has wrongly excluded a 
question which the party wished to put to a 
witness, must state the form and substance of 
the question proposed to be put to enable the 
Appellate or Revisional Court, as the case may 
be, to determine whether the particular ques- 
tion in each case was so framed as to make 
it admissible under Evidence Act. Emperor v. 
Narayan. 7 Cr. L. J. 24 : 

9 Bom. L. R. 1385 : 3 M. L. T. 50. 

S. 167— Re-trial — When can be ordered. 

Conviction on evidence wrongly admitted — 
Conviction upheld by Sessions Judge exclud- 
ing wrongly admitted evidence — Trial taking 
different course by admission of inadmissible 
evidence— Case is outside purview of S. 107 
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by S. 164 (3), Cr.,P. C., a presumption arises 
under S. 80, Evidence Act, that all the neces- 
sary formalities purporting to have been 
performed have in fact been performed, and 
the document is admissible in evidence without 
further proof. Pariab Singh v. Emperor. 

27 Cr. L. J. 514 : 
93 I. C. 978 : 2 Lah. Cas. 72 ; 
6 Lah. 415 : 7 L. L. J. 482 : 
A. I. R. 1925 Lah. 605. 

S. 80 — Deposition to be used as 

evidence — Proof of deposition. 

S. 80, Evidence Act, contempla'^es that the 
deposition, which it is proposed to use as evi- 
dence, should have all the guarantees of 
authenticity which the law prescribes, one of 
them being that the Magistrate shall have 
signed it only after it has been read over to 
the witness in Ihe presence of the accused or 
his Pleader, in order that the witness and the 
accused may have an opportunity of pointing 
out mistakes. Tun Ya v. Emperor. 

20 Cr. L. J. 506 : 
51 I. C. 666 ; 10 L. B. R. 16 : 

.12 Bur. L. T. 197 A. I. R. 1919 L. Bur. 129. 

S. 80— Record of confession accord- 
ing to l&w— Presumption. 

Where the confessions are recorded strictly 
in accordance with law, the usual presump- 
tion arises under the provisions of S. 80. 
Maung Tha Ka Do v. Emperor. 

37 Cr. L. J. 280 : 
160 I. C. 292 : 8 R. Rang. 363 : 
A. I. R. 1935 Rang. 491. 

^ S. 80 — Record of deposition — Mean- 

ing of. 

The recital in a judgment of a statement 
made by a witness cannot take the place of a 
record of the deposition of the witnesses, nor 
can such recital be accepted as evidence under 
S. 80, Evidence Act, and it, therefore, cannot 
form the basis of a prosecution under S. 193, 
Penal Code. Nirghin Mahton v. Emperor. 

21 Cr. L. J. 500 : 
56 I. C. 660 : A. I. R. 1920 Pat. 171. 

S. 80 — Record of dying declaration. 

When a dying declaration is made before a 
Magistrate iwho records it, it is ‘ evidence ’ 
and can be admitted without proof under 
S. 80. Suraj Bali v. Emperor. 

36 Cr. L. J. 65 : 
152 I. C. 249 : 56 All. 750 ; 

7 R. A. 320 : A. I. R. 1934 All. 340. 

S. 80— Record of evidence of witness— 

JWhen can be proved. 

Depositions can be proved under S. 80 only, 
when they are taken in accordance with 
law. Eusuf AH v. Emperor. 

34 Cr. L. J. 430 : 
142 I. C. 653 : I. R. 1933 Cal. 312 : 

A. I. R. 1933 Cal. 190. 

S. 80 — Record of statements under S. 164, 

Cr. P. C. — Presumption. 

Statement made by a witness on oath before 
a Magistrate under. S. 164, Cr. P. C., forms part 
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of the Court’s record, and need not be formallv 
proved and the use of it by the defence to 
contradict the witness, does not rob the defence 
of their right of reply, because that statement 
IS a document within the terms of S. 80, 
Evidence Act, which not onlj' mentions “ a 
judicial proceeding ” but speaks of “ any olTicer 
authorized by law to take such evidence ” and 
the Court must presume that it is a correct 
record of what the witness said to the Magis- 
trate. A ' statement taken under S. 164, 
Cr. P. C., does not need to be “ adduced,” for 
it already forms part of the record and may 
be referred to by the Court as such, and so 
the question, whether if it is not put on 
the record, it could be referred to as part 
of the e%’idence or not, cannot arise. Emperor 
v.NanjiJeth. lOCr. L.J.24. 

S. 80— Record of statements under S. 3G0> 

Cr. P. C. — Presumption. 

If a statement is properl3' recorded under 
S. 300, Cr. P. C., then under S. 80, Evidence 
Act, a strong presumption arises that the 
deponent stated in his evidence what appears 
in the deposition. If, however, S, 300, 
Cr. P. C., is not complied with, that presump- 
tion does not arise, and it is necessary for the 
person who alleges that the memorandum, 
which purports to be a deposition, but has 
been irregularly recorded, is accurate, to 
prove that it is accurate, if its accuracy is 
challenged. Pitumal v. Emperor. 

26 Cr. L. J. 1137 : 

' 88 I. C. 449 : 18 S. L. R. 342 : 

A. I. R. 1921 Sind 16. 

S. 80 — Statement recorded by Magis- 
trate in Native State, whether admissible tinless 
deposed to by him . 

S. 80, Evidence Act, refers only to those 
Officers, Judges and Magistrates, who come 
under Cl. 7 of S. 57 of the Act, and hence the 
statement of an accused person recorded by a 
Magistrate in a Native State cannot be used in 
evidence unless the Magistrate has appeared 
and deposed to the statement having been 
given before and recorded by him. Emperor 
V. Dhanka Amra. 15 Cr. L. J. 433 : 

24 I. C. 169 : 15 Bom. L. R. 261 : 

A. I. R. 1914 Bom. 41.' 

S. 80— Statement under S. 164, Cr. 

P. C. — Presumption. 

Statements recorded under S. 164 are pre- 
sumed to be genuine. Sadulla v. Emperor. 

39 Cr. L. J. 864 (b) : 
177 I. C. 32 ; 40 P. L. R. 752 : 
11 R. L. 276 : A. I. R. 1938 Lab. 477. 

Ss. 80, 91— C. P. C., O. XVIir, R. 5— 

Deposition not read over to witness, admissibility 
of. 

The omission to read over the deposition of a 
witness to him as provided by O. XVIII, R. 5, 
of the C. P< C., makes the record of the deposi- 
tion inadmissible in any criminal proceed- 
ings against him, and S. 91, Evidence Act, bars 
the admission of oral evidence, in such a 
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EXAMINATION OF WITNESSES 

and should be sent back for re-trial. C. G, 
Lloyd V. Empeior. 34 Cr. L. J. 294 ; 

142 I. C. 274 (2) : I. R. 1933 Cal. 250 ; 

A. I. R, 1933 Cal. 136. 

— S. 167 — Scope — Improper admission of 

evidence~Rest of the evidence enough to justify 
conviclion—Trial, if bad. 

- Where the inadmissible evidence is received 
in the form of a confession to a Police Officer, 
the trial is not vitiated if the rest of the 
evidenee is sufficient to justify the conviction, 
Jamna Prasad 'v. Emperor. 

39 Cr. L. J. 427 (b) : 
174 1. C. 523 : 10 R. N. 417 ; 
A. I. R. 1938 Nag. 325. 

EXAMINATION 

See also Cr. P. C., 1898, S. 257. 

EXAMINATION AND CROSS-EXA- 
MINATION IN BATCHES 

Prolonging trial, desirability of. 

Examination and cross-examination of wit- 
nesses by batches in the Court of the Pre- 
sidency Magistrate on various dates at 
intervals, thereby prolonging the trial, dis- 
approved. Muhamad Ibrahim v. Emperor. 

18 Cr. L. J. 609 ; 
39 I. C. 977 ; 21 C. W. N. 694 : 
A. I. R. 1918 Cal. 588. 

EXAMINATION OF ACCUSED 

See also Cr. P. C,, 1898, Ss. 164, 342, 
364. 


EXCISE ACT (XII OF 1896) 

able in fixing a time-limit for the examination- 
in-chief of the remaining witnesses and tor the 
close of _ the address. Chintaman Singh v. 
Emperor. 7 Cr . L. J. 146 : 

7C. L. J. 177; 12 C. W. N. 299: 

35 Cal. 243. 

EXCISE ACT (XII OF 1896). 

Ss. 3 (1) (n), 51, 52— Applicability of 

— Licensee in possession of liquor more than the 
amount specified in his licence. 

A licensee may possess liquor in excess of the 
amount specified in S. 3 (1) (n), Excise Act, 
(XII of 1896) and up to the amount specified 
in his licence, or pass, and if he is in possession 
of more than the latter quantity, he is punish- 
able under S. 51, which applies to ‘any person,’ 
S. 52 providing a penalty for certain offences 
not punishable by S. 51. S. 52 does not apply 
to cases for which a penalty is provided by 
some other part of the Act. Mangal Singh v. 
Emperor. 11 Cr. L, J. 495 : 

7 I. C. 491 : 21 P. R. 1910 Cr. 

^Ss. 18, 48 (1) (d)— Intoxicating drug 

— Hemp—M&jun. 

Majun or sweetmeat prepared with Indian 
Hemp is not necessarily an intoxicating drug 
within the meaning of S. 18, Excise Act. Its 
possession, therefore, is not an offence. Posses- 
sion to be punishable must be with knowledge. 
Venkalarama Chelty v. Emperor. 

llCr.L.J.77: 

4 I. C. 898 : U. B. R. 1907-09, HI Excise p. 1. 


l^ature of — Nature of questions to be 

put to accused to explain any circumstances 
appearing in the evidence against him. 

The nature of the questions which may be 
put to an accused person in his examination 
is clearly indicated in S. 342, Cr. P. C., namely 
to explain any circumstances appearing in the 
evidence against him. Nga Te v. Emperor. 

2 Cr, L. J. in : 
11 Bur, L. R. 33. 

EXAMINATION OF FEMALE WIT- 
NESSES 

Of female witnesses at their own houses. 

It is an unusual course that the Police 
should take a number of women away from 
their village to the Police Station on the 
pretext that they wished to examine them. 
The examination of the women might have 
been conducted at their own house rather 
than at the Police Station. Haladhar Bhumji 
V. Sub-Inspector of Police. 2 Cr. L. J. 51 : 

9 C. W, N. 199. 

EXAMINATION OF WITNESSES 

Time-limit. 

Where- an attempt was being made to pro- ■ 
tract the cxamination-in-chief of the defence 
witnesses to a most unnecessary extent so as 
to delay, if_not to prevent, the final termina- 
tion of the case, and the address of the 
coimsel had proceeded for 15 days, it was 
held, that the Magistrate was not unreason- 


Ss. 20, 21, ^9— Sale of intoxicating drug 

when completed — Sale of charas in bond in the 
hands of the Excise Authorities to an unlicensed 
person— Sale defined for the purposes of Act. 

For the purposes of the Excise Act of 1896 the 
sale of an intoxicating drug is not complete 
until delivery thereof to the purchaser or some 
one on his behalf, consequently a licensed 
vendor who holds a “sale-in-bond” charas 
licence and sells the charas in bond in the 
hands of the Excise Authorities to an unlicensed 
person, who cannot take ' delivery until he 
takes out a licence, does not break, under 
S. 21, Excise Act, .the condition of his licence 
and is not liable to be prosecuted under 
S. 49. Dhanpat v. Emperor. 

12 Cr. L. J. 192 : 

10 I. C. 682 ; 5 P. W. R. 1911 Cr. : 
4 P. R. 1911 Cr. : 89 P. L. R. 1911. 


-S. 21 — ‘Sale’ — Sale without licence— Sale 


ot for profits. 

One Panna Lai, who had no licence under the 
Sxcise Act, purchased some methylated spirits 
or the Secretary of the Jhansi Club 
rhom he bad received orders for the same. He 
ent the spirits to the Club and made no profits 
or himself : Held, that, under the circum- 
tances, the transaction did not amount to a 
ale under S. 21, Excise Act. Panna 
Emperor. 9 Cr. L. J. 503 ; 

2 1. C. 192 ; 31 All- 293 : 

6 A. L. r. 238. 


.ypi 


3831 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


EVIDENCE ACT (I OF 1872) 

case, to prove the contents of the deposi- 
tion. Emperor v. Nabob Ali. 

25 Cr. L. J. 1027 : 
81 1. C. 803 : 51 Cal. 236 ; 
A. I. R. 1924 Cal. 70S. 

Ss. 80, 91 — Record of statements under 

S. 193, Cr. P. C. — Presumption. 

The only evidence in a case under S. 193, 
Penal Code, regarding the statement made by a 
witness is the record of the deposition prepared 
by the Court. Tliat record only is admissible 
under S. 01 read with S. 80, Evidence Act. 
No other evidence is admissible and the pre- 
sumption attaches to the correctness of the 
record botli as to the correctness of the state- 
ments embodied therein and of the oath 
having been administered to the witness. 
Ram Dhari Singh v. Emperor. 

19 Cr. L. I. 169 : 
43 I. C. 585 ; 1918 Pat. 13 : 
4 P. L. W. 44 : A. I. R. 1918 Pat. 448. 

Ss. 80, 114— Record of confession accord- 
ing to laxo— Presumption. 

S. 80, Evidence Act, provides that a confes- 
sion by any prisoner or by any accused, taken 
n accordance with law and purporting to 
be signed by the examining Magistrate, shall 
be presumed to have been so made. It is 
not necessary that the oOicer who record- 
ed the confession should be examined as a 
witness. Gufa Majhi v. Emperor. 

18 Cr. L. J. 445 : 
38 I. C. 1005 : 2 P. L. J. 80 : 
A. I. R. 1917 Pat. 247. 

Ss. 80, 167— Record 0 / evidence of wit- 
ness -Admissibility. 

Having regard to the provisions of S. 80, 
Evidence Act, a document which purports to 
be a record or memorandum of the evidence 
of a witness may be admitted in evidence 
without formal proof. Padom Prasad v. 
Emperor. (S. B.) 30 Cr. L. J. 993 : 

1191. C. 193 : 50 C. L. J. 106 : 
33 C. W. N. 1121 : 1. R. 1929 Cal. 753 : 

A. I. R. 1929 Cal. 617. 


S. 81. 

See also (i) Evidence Act, 1872, S. 02. 

S. 81— Presumption— PresumpRons as 

to printer and publisher— Proof — Printing 
Presses and Newspapers Act {XXV of 1SG7), S. 7, 
— Declaration to be produced. 

Under S. 81, Evidence Act, a Court should 
presume that a document purporting to be a 
newspaper or journal is the particular news- 
paper or journal, and not that it was printed 
or published by a particular person, that is, 
the presumption of the genuineness of a docu- 
ment does not include the presumption, that 
it was printed and published by the person by 
whom it purports to have been published. 
That a particular person is the printer and 
publisher of a newspaper can be proved by 
producing a copy of his declaration under Act 
XXV of 1867. It is doubtful whether S 81 
Evidence Act, applies merely to public docul 
ments and not to ■ private newspapers and 
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journals. The question whether a copy of a 
Government Gazette or any other publication 
can be treated ns evidence of the contents of 
the original is not one relating to the proof of 
documents but to the admissibility of second- 
ary evidence. Jeremiah v. Vas. 


12 Cr. L. J. 585 : 
12 I. C.-961;10M. L.T 506‘ 
1911, 2 M. W. N. 576 : 22 M. L. J. li 


•S. 81 — Presumption of genuineness. 


There is a presumption under S. 81, Evidence 
Act, of the genuineness of a copy of a news- 
paper produced in Court. Ram Chandra v. 
Emperor. 31 Cr. L. J. 168 : 

120 I. C. 798 : A. I. R. 1930 Lah. 371. 


S. 83. 


See also Punjab District Boards Act, 
183, S. 57. 


S. 88. 


Sec also Penal Code, 1800, S. 411. 
S. 88 — Scope. 

S. 88 does not bar a document being consider- 
ed along with other evidence though the 
original may not be proved. Raghunath Pande 
V. Emperor. 34 Cr. L. J. 421 : 

1421. C. 809: 13 P. L. T. 802: 
I. R. 1933 Pat. 176 : A. I. R. 1933 Pat. 96. 


S. 88 —Telegrams —Proof — Presump- 
tion. 

Before S. 88, Evidence Act, can be utilized, 
there must be legal proof that the message 
had been forwarded from the Telegraph Office 
to the person to whom such message purports 
to have been addressed. In the absence of 
such evidence, the telegram cannot be held to 
have been proved. Thackur Singh v. Emperor. 

10 Cr. L. J. 520 : 

4 I. C. 240. 


S. 90— Record of rights -Presumption 

— Whether rebuttable. 


Tlie fact that a Record of Rights was prepar- 
d more than thirty years ago doe^ not in any 

fay affect the presumption attaching to it m 
iw. The presumption is a rebuttable one. 

lamroop Mahton v. Mano Mian. 

35 Cr. L. J. 481 : 

147 I. C. 774 : 15 P- L. T. 147 : 
13 Pat. 153 ; 6 R. P. 378 :. 




S. 91 — ■ Confession — Oral evidence 

Admissibility. 

The confession of an accused person made to 
i Magistrate holding an inquiry is a matter 
•equired by law to be reduced to the form ol a 
iocument within the meaning of S. 91 of the 
Evidence Aet. Emperor v. Gulabu. , 

14Cr.L.J.211: 

19 I. C. 307, 11 A. 


S. 91— Confession— When admissible- 

Confession must be voluntary. _ 

A confession, in order to be admissible, 
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EXCISE ACT (XII OF 1896) 

; Ss. 30, 31, 46 {c)— Importation of foreign 

liquor — Illegally importing foreign liquor into the 
territory to which this Act extends. 

The introduction of any quantity of foreign 
liquor, however small, and for whatever purpose 
it may have been imported into any of the 
territories to •which the Excise Act, 1894, 
extends, is illegal and punishable under S. 40 (c) 
of the Act. Sher Singh v. Emperor. 

6Cr. L.J. 440: 

14 P. R. Cr. 1907 : 2 P. W. R. 117 Cr. 

Ss. 30 (1), 30 (2) (a)— Meaning of — 

Possession of permissible quantity of each foreign 
spirit or liquor — Possession of large quantities of 
brandy and beer— Accused a well-to-do China- 
man — Presumption of possession for private con- 
sumption. 

The meaning of S. 30 (1), Excise Aet, is that 
a man maj' possess 12 quarts of foreign spirit 
without reference to any ' other kind of spirit 
dr liquor in his possession. The section per- 
mits a man to possess without pass or licence 12 
reputed quart bottles of foreign spirit, 12 reputed 
quart bottles of foreign fermented liquor, 
one reputed quart bottle of country spirit and 
4 reputed quart bottles of country fermented 
liquor, all at the same time. Cl. (a) of 
S. 30 (2) cannot mean that a man may keep 
foreign spirit for l)is’ private use without a 
pass or licence only if he has no foreign fer- 
mented liquor in his possession at the same 
time. The accused, a well-to-do Chinaman, 
who could afford to buy one to two hundred 
rupees worth of liquor for festive occasions 
was charged with possessing a large quantity 
of brandy .and beer when the annual Chine.se 
festival was in fact near at hand ; Held, that the 
accused was prima facie entitled to the benefit 
of the exception contained in Cl. (a) of S. 30 
(2). Emperor v. Gu iVa. 12 Cr. L. J. 581 : 

12 I. C. 845 : 4 Bur. L. T. 146. 

Ss. 39 (2) and 3 (1) (n)— ‘Private use,’ 

meaning of — Prohibition against possession of 
spirits arid liquor in excess of specified quanti- 
ties not applicable to possession for private use. 

Sub-s. 2 of S, 30, Excise Act, enacts that 
the prohibition against possession of an}' 
quantity in excess of specified quantities of 
spirits and liquor does not extend to the 
possession of foreign spirits or foreign ferment- 
ed liquor, purchased by a person for his pri- 
vate use and not for sale. The words “private 
use” are not confined to the meaning of 
personal consumption. If an accused alleges 
that any foreign spirit or any foreign fermented 
liquor in his possession is for his private use 
and not for sale, it is for the prosecution to show 
that he has it for sale. Mere possession of quan- 
tities in excess of those specified in Cl. (n) of 
Sub-s. 1 of S. 3 Act is not sufficient to 
iustify a conviction. Emperor v. Liptyin. 

2Cr. L.J. 505: 

11 Bur. L. R. 227. 

S. 38 — Searches. 

Searches to which S. 38, Excise Act, applies 
are regulated by the special provisions of that 
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section and not by the provisions of the 
Cr. P. C. Mi Hauk v. Emperor. 

7 Cr. L. T. 87 • 
4 L. B. R. 121 : 14 Bur. L. R. 202. 

S. 44 — Scope. 

The use of artificial means to hasten the fer- 
mentation of what is already fermented liquor, 
and to preserve it or ii.ake it more palat- 
able, does not amount to making or manufac- 
turing fermented liquor within the meaning 
of S. 45, Excise Act. Emperor v. Nga Beik Kyi. 

3 Cr. L. J. 430 : 
U. B. R. Cr. 1905. 

; Ss. 44, 49, 52, 57 — Extent of authority — 

Police Officer invested with powers under S. 44 — 
Extent of authority - Competency to lay com- 
plaint under S. 49 or S. 52. 

Police Olficers invested with powers under 
S. 44, Excise Act, can only be treated as 
Excise Olficers for the purposes of Ss. 36, 37 
and 38 of the Act. A Police Officer so em- 
powered is not an Excise Officer within the 
meaning of S. 57, so as to be competent to 
make a report of an offence punishable under 
S. 49 or S. 52 of the Act. Emperor v. Naidar 
Singh. 11 Cr. L. J. 394 : 

6 I. C. 717 : 13 P. R. Cr. 1910. 

• — Ss. 44, 57— Excise Officer — Police Officer 

invested with powers under S, 44, whether Excise 
Officer for purposes of S. 57. 

A Police Officer invested with powers of an 
Excise Officer under S. 44, Excise Act, is 
to be deemed an Excise Officer for the 
purpose of S. 57 of the Act, because he is an 
Excise Officer for the purposes of Ss, 36, 87 
and 38 of the Act, Emperor v. Shibban, 

15 Cr. L. J. 336 : 
23 I. C. 688 : 2 P. R. 1914 Cr. ; 
138 P. L. R. 1914 : A. I. R. 1914 Lah. 454. 

S. 45 — Conviction under. 

Where some articles which might have been 
used for distilling country liquor were found 
in the yard of an unoccupied house adjoining 
that of the accused over which the accused 
had no control and the place could be reached 
from outside and the accused was convicted 
of an offence under S. 45, Excise Act : Held, 
that the conviction must be set aside. Hira 
Singh v. Emperor. 1 Cr. L. J. 953 : 

5 P. L. R. 428, 

; — S. 45— Preparation and attempt — 

Liquor — Country fermented liquor — Seinbat — 
Seinye. 

An accused found in possession of three viss 
of Seinbat, which is not country fermented 
liquor, intended for the manufacture of Seinye, 
which is a kind of country fermented liquor, 
cannot be punished under S. 45, Excise Act, 
for the mere intention of manufacturing 
fermented liquor. Nor can he be punished 
for an attempt to manufacture, as his act 
has not proceeded bejmnd the stage of mere 
preparation. Emperor v. Nga Kyaw. 

14 Cr. L. J. 499 : 
20 I. C. 745 : 6 Bur. L. T. 140. 
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evidence must be made voluntarily and with- 
out any pressure. E/nperor v. Gulabu. 

14 Cr. L. J. 211 : 
19 I. C. 307 : 11 A. L. J. 286 : 

35 All. 260. 

S. 92 — Pro-note — Oral evidence — 

Adniissibility. 

The making of a pro-note by way of security 
for a sum of money advanced or given to the 
maker does not, under S. 92, Evidence Act, 
shut out oral evidence as to the purpose for 
wliich the money is given. AYliere an advance 
was made under an oral contract for the sale 
and purchase of paddy and was secured by a 
pro-note : Held, that the making of the pro- 
note did not shut out proof of the terms of the 
contract. Ba Shein v. Emperor. 

22 Cr. L. J. 721 . 
64 I. C. 33 : 10 L. B. R. 366 : 
13 Bur. L. T. 239 : A. 1. R. 1922 L. Bur. 10. 

S. 98— Government Notification— 

Proof of. 

An extract from a newspaper is not admissible 
to prove a Government Notification. Molt Lai 
Nehru v. Emperor. 32 Cr. L. J. 311 : 

129 I. C. 443 : 1930 A. L. J. 1535 : 
I. R. 1931 All. 171 : A. I. R. 1931 All. 12. 

S. 105. 

Sec also (i) Cr. P. C.. 1808, Ss. 190, 289, 
842. 

(it) Criminal trial. 

(Hi) .Turisdiction. 

(iv) Penal Code, 1800, Ss. 84, 
MO, 802, 820. 

S. 105 — Accused when relieved— Ca-se 

for proseculion itself shoxving that accti.scd’s act 
fell under e.vccption in Penal Code — Accused 
is relieved of the burden. 

..By S. 103, Evidence Act, it is of course tlie 
duty of the accused to show that his offence 
falls within any of the exceptions in the Penal 
Code, but where it appears from the prosecution 
evidence itself that the act falls within the 
cxeeption, the accused will clearly be relieved 
of that burden. In re : Kanncgati Cltoxvdrayya 
V, Emperor. 39 Cr. L. I. 993 : 

178 I. C. 67 : 47 L, W. 568 : 
1938, 1 M. L. J. 670 : 1938 M. W. N. 385 : 
11 R. M. 400 : 1. L. R. 1938 Mad. 805 ; 

A. r. R. 1938 Mad. 656. 

S. 105— Burden of proof of innocence, 

if lies on accused. 

The decision in fVoolmington v. Director of 
Public Prosecutions (1933) A. C. 402, that whilst 
I the prosecution must prove the guilt, there is 
no such burden laid on the accused to prove 
his innocence, andjit is sufTicient for him to 
raise a doubt as regards his guilt, is in no way 
inconsistent with the law in British India. In- 
deed the principles there laid down form a 
valuable guide to the correct interpretation 
of S. 105, Evidence Act. Emperor v. U Dama- 
pala. (F. B.) 38 Cr. L. J. 524 : 

168 I. C. 193 : 14 Rang. 666 : 
9 R. Rang. 340 : A. I. R. 1937 Rang. 83. 
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S. 105— Burden of proof —Meaning of. 

S. 105 enacts that the burden of proving the 
existence of circumstances bringing the case 
within any General or Special Exception in the 
Penm Code, shall lie upon the accused, and 
the Court shall presume the absence of such 
circumstances. In this section the phrase *bur- 
den of proof’ is clearly used in its second sense, 
namely, the duty of introducing evidence. 
The major burden, that of establishing on the 
whole case the guilt of the accused beyond 
reasonable doubt, never shifts from the prose- 
culion. Emperor v. Damapala. (F. B.) 

38 Cr. L.J. 524: 

168 I. C. 193 : 14 Rang. 666 : 

9 R. Rang. 340 : A. I. R. 1937 Rang. 83. 

S. 105 — Burden of proof. 

When once the complainant has proved that 
the accused has stated things which must 
iiarm tlie complainant’s reputation, it is for 
the accused to prove that he made the state- 
ment “in good faith for the public good”, 
Abdur Bazak v. Gouri Nath. 11 Cr. L. J. 205 : 

5 I. C. 714 : 4 P. W. R. 1910 Cr. 
S. 105 — Burden of proof — Whether shifts. 

The duty of the accused under S. 105 is to 
introduce sucli evidence ns will displace the 
presumption of the absence of circumstances 
bringing the case within an exception and will 
sufTice to satisfy the Court that such circum- 
stances may have existed. The burden of 
the issue as to the non-existence of such cir- 
cumstances is then shilled to the prosecution 
which has still to discharge the major burden 
of proving on the whole case the guilt of the 
accused beyond reasonable doubt. Emperor 
V. U Damapala. (F. B.) 38 Cr. L. J. 524 : 

168 I. C. 193 : 14 Rang. 666 : 

9 R. Rang. 340 : A. I. R. 1937 Rang. 83. 

S. 105 — Duty of Court — Presumption. 

An accused person is not bound to speak the 
truth and cannot be pinned down to any parti- 
cular statement he may have made. The bur- 
den of proving the existence of circumstances 
bringing a case within Exception I to S. 300, 
Penal Code, lies on the accused person, and 
under S. 105, Evidence Act, a Court is bound 
to presume the absence of any such circum- 
stances. Kakar Singh v. Emperor. 

25 Cr. L. J. 1005 : 

81 I. C. 717 : 6 L. L. J. 575 : 

A. I. R. 1924 Lah. 733. 

S. 105 — Exception — Plea of — Effect of. 

Even in a case to which S. 105, Evidence Act 
applies, an accused may rely upon an exception 
in his defence and fail to prove it and yet be 
entitled to an acquittal, for the prosecution 
may have failed to prove all the necessary 
elements in the offence of whieh the accused 
has been eharged, or the accused may, by his 
statement, read with the other evidence on 
record, have raised a reasonable doubt in the 
mind of the Court and so have entitled himself 
to an acquittal. Shexvaram Jelhanand Shivda- 
sani v. Emperor. 41 Cr. L. J. 28 ; 

184 I. C. 474 : 1940 Kar. 249 : 

12 R. S. 107 : A. I. R. 1939 Sind 209. 
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S. 45 — Tapping a tari tree. 

Tapping a iari tree, or leaving sweet tari, 
to ferment, is not manufacturing tari. Em- 
peror V. Mi Thil. 2 Cr. L. J. 470 : 

4 B. R. 1905 Excise 3. 

Ss. 45, 51 — DinlilUng and possessing 

spirit, not distinct offences— Separate convictions 
for distilling and possessing spirits, legal bttl not 
desirable. 

Distilling spirit and possessing the spirit 
obtained by such distillation are not distinct 
offences within the meaning of S. 35, Cr. P. C., 
and a double sentence is prohibited by S, 71, 
Penal Code. Although under S. 235 (1), 
Cr. P, C., separate convictions for the two 
offences are legal, j’ct it is neither neccssarj’ 
nor desirable to convict for possessing spirit 
when the manufacture is proved. Emperor v. 
Nga San Dim. 1 Cr. L. J. 552 : 

4 B. R. 1904, 1st Qr. P. C. 1. 

Ss. 45, 51 — Evidence— EmpUjing a 

vessel containing lahan — JSo/dcncc of general 
repute not admissible. 

B was neither guilty under S. 45 nor under 51, 
Excise Act, 1900, where the implements for 
preparing fermented liquor were found in the 
house of ilf and everything that happened 
took place on his premises and the only fact 
found against B was that he assisted M to 
empty a vessel containing lahan specially when 
there was no proof of this fact independent of 
the evidence of the Darogah and two 
constables : Held, also, that the evidence of 
general repute that B was in the habit of 
selling illicit liquor was not admissible against 
him. Bhagat Singh v. Emperor, 

5 Cr. L. J. 119 : 

2 P. W. R, Cr. 5. 


S. 48 (c) — Importing cocaine— Pre- 
sumption regarding. 


A registered postal parcel containing cocaine 
addressed to accused’s daughter aged 10 years 
and to a house, in which accused was not living 
was received by appointment by the accused 
from the postman in charge ; the parcel remain- 
ed unopened for about 10 minutes when the 
Excise Officers entered and arrested the ac- 
cused for importing cocaine. She pleaded that 
she had ordered some toj s for her girl, that she 
took delivery of the parcel thinking it to be 
the expected one containing toys : Held, that, 
in the absence of evidence that the 
accused was at the time expecting a parcel, 
addressed identically with that seized but with 
different contents, the inference was that 
the parcel seized was the one expected and it 
contained what she had ordered. Emperor 
V. Stella. 14 Cr. L. J. 440 : 

20 I. C. 600 : 6 Bur. L. T. 129. 


S. 49 — Scope — Liquor, sale of— Licence 

breach of conditions of — Abetment. 

T'he accused, who had purchased liquor for o 
British soldier from a licensed vendor in con- 
travention of a condition of the vendor’s 
licence, was guilty of abetment of the breach of 
the condition, though the vendor himself, 
having no guilty knowledge or intention, coin- 
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mitted no offence. Emperor v. Muhhtar Khan, 

3 Cr. L. J. 135 ; 
6 P. L. R. 673 : 55 P. R. 1905 Cr. 

S. 49 -Scope of— Selling medicine con- 
taining brandy. 

A medical practitioner who puts a little 
brandy into one of the medicine prescribed and 
sold by him to a patient does not thereby sell 
brandy and contravene the provisions of the 
Excise Law. Emperor v. Bhagwan Das. 

16 Cr. L.J. 218; 
28 I. C. 842 : 33 P. R. 1914 Cr. • 
224 P. L. R. 1915 : A. 1. R. 1914 Lah. 564'. 

S. 50— Liability of licensee. 

A liquor licensee under the Excise Act is 
responsible under S. 50 for the default of 
his servants in permitting drunkenness in his 
shop without his knowledge. Sliin Gyi v. 
Emperor. 19 Cr. L. J. 49 : 

43 I. C. 81 : 9 L. B. R. 81 : 
10 Bur. L. T. 262 : A. I. R. 1919 L. Bur. 156. 

S. 51. 

See also Excise Act, 1890, S. 45. 


S. 51— Conviction under — Possession 

of over 4 quarts of tari. 

Where an accused had affixed ten receiving 
pots to his two toddy trees the previous 
night and the Excise Officer early next 
morning found that these pots contained 
over four quarts of tari allowable under the 
Excise Act : Held, that the accused was in 
possession of the tari and was rightly convicted 
under S. 51, Excise Act. Emperor v. Nga Aw. 

17 Cr. L. J. 62 : 
32 I. C. 654 : 8 Bur. L. T. 246 : 
8 L. B. R. 217 : A. I. R. 1916 L. Bur. 8. 

S. 51— Conviction under. 

The accused, a Burman, was convicted under 
S. 51, Excise Act, of illegal possession of 18 

quart bottles of Younger’s Monk Brand Beer: 

Held, that the possession of more than 
12 quart bottles of beer being prima facie 

illegal, it was for the' accused when clwrged^ 

with the illegal possession to prove that he 
purchased the beer for his private use and not 

for sale. Emperor v. Nga Chi. 

4 Cr. L. J. 133 : 
U. B. R. Cr. 1906: 


S. 51— Finding of Lahan in premises 

outside village under suspicious circum- 

St3D.CCS* iUioih 

The finding of articles suggesting il»cit 
distillation in a place easily accessible, suen 
as an ordinary, cattleshed, 
remains open and is situate outside 
village, is not sufficient for convicting 
owner of the shed under S. 51 of Ac 
of 1890, particularly where the search 
was made at the instigation _ot_ 
person’s enemy, and no other f 

article was found in any part of his dwe g 

bouse. P. Wasakhi v. Emperor. 

15 Cr. L.J. 176. 

22 1. C. 752 : 98 P : 

43 P. W.R-19l3Cr. - 
A. I. R. 1914 Lah. Ill* 
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S. 105— Gambling— Proo/ that it is 

game of mere skill Onus on the aecused. 

Tlie onus to show that any offence falls 
•.within a general exception of the Gambling 
Act, is upon the accused and it is for him 
to show that the game played is a game 
of mere skill. Ram Newaz Lai v. Emperor. 

15 Cr. L. J. 276 : 
23 I. C. 484 : A. I. R. 1914 Cal. 532. 

S. 105 — Offence of grievous hurt — 

Right of private defence— Duty of aceused to 
justify. 

When one man takes away the life of 
another man, he should show circumstances 
which justify his doing so. It lies upon the 
accused to show that in exercising the right 
of private defence he did not exceed that 
right. The onus is upon him to prove the 
circumstances from which the Court might 
conclude that he was justified in going to 
such an extreme length as causing grievous 
hurt by killing a man. Asir-iid-Din Ahmad 
V. Emperor. 1 Cr. L. J. 708 : 

8 C. W. N. 714. 

S. 105 — Offence under S. 307, Penal 

Code — Burden of proof of special exception. 

If a man fires off a fire-arm while an 
officer is attempting to arrest him, and if 
the defence is that he had merely the 
intention of frightening tlie officer by firing 
in the air, then the burden of proving that 
fact is upon the defence. Emperor v. Munshi. 

37 Cr. L.J. 787 : 
162 1. C. 844: 1936 O. L. R. 333 : 
1936 O. W. N. 553 : 8 R. O. 413 : 

A. 1. R. 1936 Oudh 294. 

S. 105— OJfence under S. 307, Penal 

Code — Intention to frighten— Onus on aecused. 

Under S. 105, Evidence Act, where a 
person is accused of any offence, the burden 
of proving the existence of circumstances 
bringing tlie case within any of the General 
Exceptions in the Penal Code or within any 
Special Exception or Proviso contained in 
any other part of the same Code, or in 
any law defining the offence, is upon him, 
and the Court shall presume the absence of 
such circumstances. Emperor v. Munshi. 

37 Cr. L. J. 787: 
162 I. C. 844 ; 1936 O. L. R. 333 : 

8 R. O. 413 ; 1936 O. W. N. 553 : 
A. I. R. 1936 Oudh 294. 

S. 105 — Penal Code, S. 99— Right of 

private defence of properly— Whether a Court 
ought to set up such right for accused. 

A Court ought not to set up for the 
accused the defence that he acted in the 
exercise of the right of private defence of 
properly, when the accused himself has not 
set up such defence. Emperor v. Gullu. 

1 Cr. L. J. 427 ; 
24 A. W. N. 113. 

;-S. 105— Presumption of absence of 

exception. 

Tfic burden of proving the existence of | 


EVIDENCE ACT (I OF 1872) 

circumstance bringing a case within any of 
the general exceptions of the Penal Code 
rests upon the accused and S. 105, Evidence' 
Act says that the Court shall presume the 
absence of such circumstances. Narain Das 
V. Emperor. 23 Cr. L. J. 513 ; 

68 I. C. 113 : 4 L. L. J. 91 : 3 Lah. 144 : 
9 P. W. R. 1922 Cr. : A. I. R. 1922 Lah. 1. 

S. 105— Presumption— When removed. 

An accused need not kad evidence. If it 
is apparent from the evidence on the record, 
whether produced by the prosecution or by 
the defence, tliat a General Exception would 
apply, then the presumption is removed and 
it is open to, the Court to consider whether 
the evidence proves to the satisfaction of 
the Court that the accused comes within 
the Exception. Anandi v. Emperor. 

24 Cr. L. J. 225 : 
71 1. C. 689 : 45 All. 329 : 
A. I. R. 1923 All. 327. 

S. 105— Scope. 

The burden of proving the existence of 
circumstances bringing a case within any 
special Exception or Proviso contained in 
any part of the Penal Code is upon the 
person accused and the Court shall presume 
the absence of such circumstancis. Emperor 
v. Chandan Singh. 11 Cr. L. J. 612 : 

8 I. C. 259. 

S. 105— 5cope. 

Under S. 105, Evidence Act, the burden 

of proving the existence of circumstances 

bringing the case, of an accused person 
within any of the General Exceptions in the 
Penal Code, is on the accused, and the 
Court shall presume the absence of such 
circumstances. Anandi v. Emperor. 

24 Cr. L. J. 225 : 
, 71 1. C. 6R9 : 45 All. 329 : 

A. I. R. 1923 All. 327. 

S. 105— S'cope. 

Where a person is accused of any offence, 
the burden of proving the existence of 
circumstances bringing the case within any 
of the General or Special Exception is upon 
him. Emperor v. Munshi. 37 Cr. L. J. 787 : 

162 I. C. 844 ; 1936 O. L. R. 333 : 
1936 O. W. N. 553 : 8 R. O. 413 : 

A. I. R. 1936 Oudh 294. 

Ss. 105, 106— Burden of proof— Mean- 
ing of. 

The phrase ‘ burden of proof ’ is used in 
two distinct meanings in the law of evidence, 
namely, the burden of establishing a^ case, 
and the burden of introducing evidence. 
In a criminal trial, the burden of proving 
everything essential to the establishment of 
the charge against the accused lies upon the 
prosecution, and that burden never changes. 
But it would clearly impose an impossible 
task on the prosecution if the prosecution 
were required to anticipate every possible 
defence of the accused and to establish 
that each such defence could not be made 
out, and of this task the prosecution is 
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S.51 — Scope of — ‘No person,’ whether 

singular includes plural— Joint possession of 
liquor, consequences of. 

S. 51, Excise Act, prohibits the joint possession 
by several persons of more spirit or fermented 
liquor than may be sold retail to one personl 
If two persons, having each bought 4 quarts 
of liquor, put it together and carry it home, 
each of them is in contemplation of law in 
possession of the whole. Emperor v. Nga Pyu. 

17 Cr. L. J. 476 : 
36 I. C. 156 : 8 L. B. R. 464 : 
A. I. R. 1917 L. Bur. 160. 

^ ^S. 52. 


See also Cr. P. C., 1898, S. 55G. 

S. 52 — Master and servant— Ltccnsee 

— Servant permitting drunkenness in shop 
during master’s absence — Master, whether 
liable. 


S. 60— Absence of search warrant, 

effect of. 

The absence of a search warrant does not 
affect the legality of the trial of a case under 
the Excise Act. Where upon a search made 
by an Excise Inspector cocaine is found, the 
conviction of the accused would depend not 
on the legality of the search but on the 
fact of his being in illegal possession of the 
cocaine. Sued Ahmad v. Emperor. 

15Cr.L.J. 19: 

22 I. C. 163 : 35 All. 575 : 

11 A. L. J. 933. 

— S. 60 — Presumption — Oath not record- 

ed as administered to witness. 
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a Court examining a witness to record the 
fact that the oath was administered to him. 
Where the record does not show that the 
oath was administered to a witness, the 
reasonable presumption in the absence 
of any suggestion to the contrary would be, 
that proper proeedure was followed and the 
oath duly administered. Syed Ahmad v. Em- 
P^'tor. 15 Cr. L. J. 19 : 

22 I. C. 163 : 35 All. 575 : 
11 A. L. J. 933. 

EXCISE ACT (BENGAL) (V OF 1908 
B. C.) 

Ss. 61, 46— Conviction under. 

Where the accused illicitly imported cocaine 
which was seized by the Customs Authorities 
in Calcutta and was never delivered to him : 
Held, that the accused was liable to be 
convicted of an attempt to cominit the 
offence of importation under S. 61 read with 
S. 46, Bengal Excise Act, and not of an 
offence under S. 46 of the Bengal Excise 
Act of actually importing cocaine into Bengal 
illegally. Booth, C. H. v. Emperor. 

15 Cr. L. J. 35 : 
221. C. 179 : 18 C.L.J. 567 : 

18 C. W. N. 386 : 41 Cal. 545 : 

A. I. R. 1914 Cal. 649. 

EXCISE ACT (I. E. B. & A. OF 1910) 

Ss. 53, 72— Bona fide medicated article 

— “Kameswar Modak” — Mixture containing 
hhang— Manufacture and sale, whether punish- 
able. 

The accused, a Kaviraj, was convicted under 
S. 53, Eastern Bengal and Assam Excise Act 
for manufacturing and selling an excisable 
article, namely, a mixture called Kameswar 
Modak which contains bhang. The defence of 
the accused throughout was that the article 
in question was a bona fide medicated article 
prepared by him for medicinal purposes : Held, 
that the accused was protected by S. 72 of the 
Act. Satish Chandra Roy v. Emperor. 

14 Cr. L. J. 300 : 

19 I. C. 956 : 17 C. W. N.,939. 

EXCISE ACT (I OF 1914) 

Nature of punishment. 

Deterrent punishment is necessary. Good 
family of accused is no ground for light sen- 
tence. Emperor v. Dharam Singh. 

34 Cr. L. J. 180 : 
141 I. C. 592 : 34 P. L. R. 552 : 

I. R. 1933 Lab. 154. 

S. 75 — Illegality of trial. 

Excise offence in Native State —Trial in 
British India— Accused discharged for want of 
certificate— Certificate granted after one year— 
Trial is invalid. Bhan Singh v. Emperor. 

34 Cr. L. J. 578 : 
143 I. C. 341 : I. R. 1933 Lab. 343 : 

A. I. R. 1933 Lab. 659 (2). 


There is no provision of law which requires 


A liquor licensee is responsible under S. 50, 
Excise Act, for the default of his servants in 
permitting drunkenness in his shop without 
his knowledge. Nga Shin Gyi v. Emperor. 

18 Cr. L. J. 865 : 

41 1. C. 977 : A. I. R. 1917 L. Bur. 25. 

S. 52 — Master’s liability, test of. 

In S. 52, E.xeise Act, 1896 ; the words "Any 

person who breaks any condition of a 

licence granted under this Act,” refer only to 
the actual license-holder. Where the license- 
holder deputes a servant to manage a retail 
liquor-shop, the former is, punishable for any 
breach of a condition, even if he has expressly 
forbidden the servant to do the act prohibited 
by the condition. The test of the master’s 
liability in such cases is whether the 
servant’s act was done in the course of 
management. Emperor v. Bustomji Pestonji. 

2 Cr. L. J. 659 : 

1 N. L. R. 81. 

S. 57 — Excise Officer, definition 

of. 

A head constable is an Excise Officer 
within the meaning of S. 57 of the Excise Act, 
1896. Emperor v. Lachmi Narain. 

8 Cr. L. J. 5 ; 

28 A. W. N. 157 : 30 All. 377 : 

5 A. L. J. 444. 
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relieved by the provisions of S. 105, 
Evidence Act, and its closely allied section, 
S. lOG. Emperor V. Damapala. (F, B.) 

38 Cr. L. J. 524 : 
168 I. C. 193 : 14 Rang. 666 : 9 R. Rang. 340 : 

A. I. R. 1937 Rang. 83. 

Ss. 105, 106— Proof of exception — 

Excise Act {XII of 1S9G), Ss. 3 (7) (n), 30, 
61 — Possession of foreign spirit or fermented 
liquor for private use or sale — Burden of 
proof. 

■\Vhen a person, charged with having in 
his possession any quantity of foreign spirit 
or fermented liquor larger than that 
specified in S. 3 (1) (n), pleads that he 

purchased it for his private use, the onus 
lies on him to prove tliat he purchased it 
for his', private use and not for sale. 
Emperor v. Mating Ptoa. 10 Cr. L. J. 80 : 

' 2 I. C. .543 : 5L. B. R. 52. 

S. 106. 

Sec also Penal Code, 1800, Ss. 124-A, 411, 
4-41. 

i — S. 106— Criminal trial — Absence of 

explanation from accused— Presumption. 


■\Vhcn a prima facie case is made out 
against an accused person and the pre.sump- 
lion of innocence is displaced, he cannot safely 
rely on the presumption of innocence or on 
the infirmity of the evidence for the 
prosecution. The force of suspicious 
circumstances is augmented whenever a party 
attempts no cxplanantion of facts which he 
may reasonably he presumed to he able 
and interested to explain. Bukshan v. 
Emperor. 27 Cr. L. I. 1265: 

98 I. C. 113 ; A. I. R. 1927 Sind 85. 

S. 106— Facts know’n to others also— 

Applicability. 

S. 106, Evidence Act, contemplates facts 
which in their nature arc such as to he 
within the knowledge of the accused and of 
nobody else. It has no application to cases 
where the fact in question, having regard to 
its nature, is such ns to he capable of being 
known not only by the accused but also by 
others if they happened to be present "'hen 
it look place. The section cannot be invoked 
to make up for the inability of the 
prosecution to produce evidence of circum- 
stances pointing to the guilt of the accused. 
Where facts proved by evidence give rise 
to the inference of guilt, unless rebutted, 
it is not the result of the application ot 
S. lOG, but of the probative force of such 
facts. Bam Bharosey v. Emperor. ^ 

38 Cr. L. J. 205 

166 I. C. 430 : 1936 A. L. J. 1124 
1936 A. W. R. 927 : 9 R. P. 406 (2) 
A. I. R. 1936 All. 833. 

S. 106— Presumption of innocence. 

Whatever force a presumption arising under 
S lOG Evidence Act, may have in civil or 
less serious criminal cases, in a trial for 
murder, it is extremely weak in comparison 
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with the dominant presumption of innocence. 
Ashraf AH v. Emperor. 19 Cr. L. J. 81 • 

43 I. C. 241 ; 21 C. W. N. 1152 : 

A. I. R. 1918 Cal. 314. 

— S. 106 — Proof — Nature of. 

Accused seeking to plead that he fired at 
Police to escape arrest— Nature of proof 
required, slated. Emperor v. Mttnshi. 

37 Cr. L. J. 787 : 
162 I. C. 844 : 1936 O. L. R. 333 ; 
1936 O. W. N. 553 : 8 R. O. 413 : 

A. I. R. 1936 Oudh 294. 

S. 106— Scope. 

S. IOC, Evidence Act, is not intended to 
be used to place upon the accused the 
burden of proving their innocence. S. 106 
is not a proviso to the rule that the 
burden of proving the guilt of the accused 
is upon the prosecution but on the contrary, 
the section is subject to that rule. The 
burden of proving a particular fact or a 
particular defence is a different matter. 
S. 106 does not enable the Judge to say to 
the Jury that the accused must explain this 
or that, or he must satisfy them on this point 
or that or be found guilty. Shevaram Jetha- 
nand Shivdnsani v. Emperor. 41 Cr. L. J. 28 : 
184 I. C. 474 : 1940 Kar. 249 : 12 R. S. 107 : 

A. I. R. 1939 Sind 209. 


Ss. 106, 105— Nature of proof. 


Under S. 106, Evidence Act, when a person 
does an act with some intention other than 
which the character and circumstances of 
the act suggest, the burden of proving that 
intention is upon him. Consequently, if a 
person wants to plead that he fired at the 
Police in order that he might be able to 
escape arrest, then it is for him to state 
that in his examination either before the 
( omniitting Magistrate or in the Court of 
Session and to adduce evidence in support 
of that statement. The fact that the shots 
sizzled past over the heads of the Police- 
men and did not cause hurt to any one will 
not go to prove that the accused did not 
commit the offence under S. 307, Penal 
Code. Emperor v. Miinshi. 37 Cr. L. J. 787 : 

162 I. C. 844 : 1936 O. L. R. 333 : 8 R. O. 413 : 

1936 O. W. N. 553 : A. I. R. 1936 Oudh 294. 

Ss. 106, 114 {e)— Parcels containing 

incriminating exhibits — Proof of transmission 
and identity— Duty of prosecution. 


The failure, of the prosecution to prove satis- 
factorily the transmission of parcels contain- 
ing incriminating exhibits {i.e., blood-stained 
clothes) direct to the Chemical Examiner, 
and to prove that the articles received by 
that officer are the identical ones referred to 
at the trial, is not a mere technical defect. 
In important matters of this kind, it is 
essential for the prosecution to show that 
ordinary diligence was exercised and that the 
ordinarv procedure followed. Muhammad Din 
v. Emperor. 26 Cr. L. I. 1420 : 

89 I. C. 844 : A. I. R. 1926 Lah. 79. 
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EXCISE CASES 


EXPERT 


Punishment — Government Circulars — 

Reference by Magistrates. 


The object of Government in issuing Circulars 
is to bring to the notice of the Magistrates 
certain circumstances mentioned there in 
which, when relied upon, must be openly 
stated in Court and the parties allowed 
to comment thereon. Nothing can be more 
deleterious to the administration of criminal 
justice than a notion that the Magistrate 
conceives himself to be under orders to 
pass any particular kind of sentence or that 
any considerations affect his decision but such 
as are openly stated in a Court and are 
subject to comment by the prosecution and the 
defence. Emperor v. Mustali. 

27 Cr. L. J. 633 : 
94 I. C. 409 : 20 S. L. R. 70 : 
A. I. R. 1926 Sind 193. 

EXCISE OFFICER 

See also Evidence Act, 1872, S. 25. 

EXECUTION 

Decree in a title suit — Land delivered 

to decree-holder in execution of decree— Crops 
growing, whether pass. 

Whefe, in execution of a decree in a title 
suit, possession of land is giv'en to the decree- 
holder, the growing crops pass with the land. 
Vdai Narain Gain v. Ramanalh Midda. 

18 Cr. L. J. 732 ; 
40 I. C. 732 : A. I. R. 1918 Cal. 668. 

Maintenance decree. 

It cannot be laid down that a decree for 
further maintenance is always Incapable of 
execution, and a fresh suit is necessary. That 
would entirely depend on the nature of the 
suit, the nature of the relief granted, and the 
form of the decree. Jagatram Kuer v. Munder 
^«er. 35 Cr. L. J. 1062 ; 

150 I. C. 373 : 3 A. W. R. 569 : 
56 All. 425 : 6 R. A. 1078 : 
A. I. R. 1934 All. 87. 

EXECUTIVE ACTS 

See also (i) Government of India Act, 
1919, S. 72. 

(ii) Title to immovable pro- 
perty. 

EXPENSES OF WITNESSES 


Accused, whether can be asked to pay — 

Government, when bound to pay. 

In the case of a private prosecution in res- 
pect of a bailable offenee, the only case in 
which the Government can be made to paj 
the expenses of prosecution witnesses in the 
Central Provinces, is where it.appears to the 
Magistrate that the presecution is directly in 
the interests of public justice within the mean- 
ing of the rules contained in the Judicial Com- 
missioner’s Criminal Circular No. 1-37. S. 544, 
Cr. P. C. is subject to rules made by the 
Local Government. Radhakishan v. Ramkrishan. 

25 Cr. L. J. 912 : 

81 1. C. 448 : 7 N. L J. 57 : 

A. I. R. 1924 Nag. 114. 


See also Criminal trial. 

EXPERT EVIDENCE 

See also (i) Criminal trial. 

, (ii) Evidence. 

(iii) Evidence Act, 1872, Ss. 35 
45. 

(in) Penal Code, 1860, S. 565. 
-Corroboration. 

The statement of a witness made during a 
search which is subsequently retracted, cannot 
be taken as evidence. The testimony of a 
witness given before a Committing Magistrate 
may, by the special provisions of S. 288, 
Cr. P. C., be accepted as substantive evidence 
if he is examined at the trial before the Court 
of Session and may be preferred to the state- 
ment made by him at the trial ; but a state- , 
ment made on any ^ other occasion by him*) 
cannot be used except to corroborate or con- 
tradict the evidence given at the trial. In re : 
Basrur Venkata Row. 13 Cr. L. J. 226 : 

14 I. C. 418 : 11 M. L. T. 93 : 

22 M. L. J. 270 : 1912 M. W. N. 125. 

Cross-examination, absence of— Opinion 

of expert, whether can be challenged. 

Where there has been no cross-examination 
of a finger-print expert witness impeaching 
the examination which he had made of and 
the test to ' which he had put a particular 
finger print impression submitted for his con- 
sideration, the value and weight to be attached 
to such witness’s evidence cannot be dimin- 
ished by applying to it considerations to 
which the witness’s attention was never direct- 
ed. Sarwar Khan v. Emperor . 

21 Cr. L. J. 257 : 

55 I. C. 273 : A. I. R. 1920 Pat. 334. 

Handwriting— Forgery— Comparison of 

handwriting — Acquaintance with handwriting — . 
Statement of witness at search — Examination of 
accused. 

In a case of forgery where the chief evi- 
dence against the accused consists of the com- 
parison made by- an expert of the forged 
document with documents proved to be in the 
accused’s handwriting, the 'question whether 

the standard writings compared by the expert 

are properly proved is a matter of great im- ^ 
portance. In cases where a conclusion is based 
regarding the authorship of a forged document, ^ 
on a comparison of handwriting, the expert 
should generally be able to point to marked 
peculiarities in the ordinary writing of the 
accused, whieh are reproduced in the forged 
doeument, the accused being unable to avoid 
them. A conviction should not ordinarily be 
based on the mere evidence afforded by a 
comparison of handwriting by an expert with- 
out substantial corroboration.. There maybe 
cases in which the peculiarities in the hand- 
writing of a person are so numerous and 
striking and there are so many mannerisms 
of the forger! that he is unable to avoid in 
committing his forgery, that the Court, may 
safely conelude on expert evidence alone that 
the .writing' is that of a particular person. 
When it is intended to treat as genuine a letter 
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S. 112— Divorce not amounting to 

legal dissolution of naarriage, effect of. 

Where a divorce in the sense of a legal 
dissolution of marriage has not taken place, 
the marriage must he deemed to continue 
for the purpose of S. 112, Evidence Act. 
M. Kanniappan v. Kxillammal. 

31 Cr. L. J. 1089 : 
126 I. C. 613 : A. I. R. 1930 Mad. 194. 

S. 112— Impotence.— TT'ftel/icr proof of 

non-access. 

Proof of impotence would be equivalent to 
proof of non-access. Nga Tune E. v. Mi Chon. 

16 Cr. L. J. 84 : 
26 I. C. 996 : U. B. R. 1914, II 23 : 

A. I. R. 1914 U. Bur. 36. 

S. 112 — Legitimacy of child — Wife 

whether entitled to maintenance. 

Where a husband soon after his marriage 
left for another city, and returning back after 
a month refused to go to the house of his 
wife and live with her, and after more than 
280 days from the marriage but during the 
continuance of the marriage, a child was born 
to her : Held, that though the marriage be- 
tween the parties may still be subsisting in 
the eye of the law and the child of the wife 
is for that reason to be presumed to be the 
child of the husband, yet on the evidence it 
was clear that the husband did not get 
access to the wife during the time when the 
child could have been begotten and con- 
sequently the presumption that the child is 
the child of the husband was rebutted : Held, 
also, that the fact that her child was begotten 
when her husband could not get access to 
her showed that she must have been guilty 
of adultery on more than one occasion and, 
therefore, she was not entitled to maintenance, 
il/fl Thein v. Maung Mya Khin. 

38 Cr. L. J. 646 : 
168 I. C. 825 : 9 R. Rang. 368 : 
A. I. R. 1937 Rang. 67. 

S. 112 — Presumption— 2fe6uhal of — 

Proof of. 

The presumption created by S. 112, Evidence 
Act, can only be rebutted by proof of non- 
access, and to prove non-access, the evidence 
must be such as to exclude all doubts. If 
the husband has had access, adultery on the 
wife’s part will not justify a finding of 
illegitimacy. Nga Tune E v. Mi Chon. 

16 Cr. L. J. 84 : 
26 I. C. 996 : U. B. R. 1914, II 23 .• 
A. I. R. 1914 U. Bur. 36. 

S. 112— Scope. 

Where the point for decision is one of evi- 
dence (c.g. paternity) only, the case would 
be governed by S. li2 and not bj' the personal 
law of the parties. The question of a child’s 
paternity is not one of succession, inheritance, 
marriage or caste, or anj* religious institution 
or usage, within the meaning of S. 13, Burma 
Laws Act, 1898. Nga Tune E v. Mi Chon. 

16 Cr.L. J, 84 : 
26 I. C. 996 : U. B. R. 1914, II 23 ; 

A. I. R. 1914 U. Bur. 36. 
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S. 114. 

Accomplice. 

Approver’s statement, corroboration. 

Cattle lifting. 

Circumstantial evidence. 

Civil and Criminal cases. 

Common course of events, 

I ^Conflicting presumptions. 

^Corroboration. 

Criminal trial. 

Evidence of accomplice. 

Evidence of approver. 

Evidence withheld. 

Identification of stolen property.’ 

—Illustration to value of. 

Murder case. 

Official acts. 

’ — Presumption. 

Retracted confession. 

Stolen property. 

Whether introduces element of com- 
pulsion. 

S. 114. 

See also (t) Calcutta Municipal Act, 
1923, S. 418. 

{ii) Calcutta Police Act, 186G, 
S. 46. 

{Hi) Cr. P. C.. 1898, Ss. 102, 164, 
196.338. 

{iv) Evidence Act, 1872, Ss. 24, 
27, 30, 138. 

(n) Indian Councils Act, 1861, 
S. 39. 

(»;t) Penal Code, 1860, Ss. 366, 
379, 408, 411, 414. 

(vH) Police Act, 1861, S. 31, 

S. 114 — Accomplice, who is. 

A person who himself steals and hands over 
the stolen property to another, would be an 
accomplice in the offence of receiving stolen 
property. Chelumal Rekumal v. Emperor. 

36 Cr. L. J. 608 : 
154 I. C. 937 : 28 S. L. R. 336 ; 
7 R. S. 178 : A. I. R. 1934 Sind 185. 

S. 114 — Accomplice, who is. 

An “accomplice” is one who is a guilty 
associate in the crime or who sustains such a 
relation to the criminal act that he could be 
charged jointly with the accused. It is not 
every participation in a crime which makes a 
party an accomplice in it. Chelumal Rekitmal 
V. Emperor. 36 Cr. L. J. 608 : 

154 I. C. 937 : 28 S. L. R. 336 : 
7 R. S. 178 : A. I. R. 1934 Sind 185. 
S. 114 — Approver’s statement— Corrobo- 
ration. 

It is not sufficient that an approver should 
be corroborated with regard to the actual 
commission of the crime itself but he should 
also be corroborated in material points as 
to the part played by his accomplices. The 
question of necessary quantum of corrobo- 
ration, depends upon the view which the 
Court takes of the approver’s character and 
of his general demeanour in the witness- 
box. Jagzca Dhanuk v. Emperor. 

27 Cr. L.J.484: 
93 I. C. 804 : 5 Pat. 63 : 
7 P. L. T. 396 : A. I. R. 1926 Pat. 232. 
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not proved to ha,ve-been written by the accused 
and as a circumstance against him, it would 
be fair and natural for the Court, under 
Ss. 289 and 842, Cr. P. C., to examine the 
aecused about it and to put him such ques- 
tions as would enable him to explain its signi- 
ficance. In rc : Basrur Venkata Roto. 

13 Cr. L. J. 226 ; 
14 I. C. 418 : 11 M. L. T. 93 : 
22 M. L. J. 270 : 1912 M. W. N. 125. 

Expert evidence is alone sufiicient for convic- 
tion. Sec Evidence Act, S. 54. 

r — -Opinion Jormed by expert before exami- 
nation in Court, use of Opinion of expert in 
civil case, use of, in subsequent criminal trial. 

The opinion of an expert which is admissible 
against an accused is one given by him at the 
trial. Tlic opinion formed by him before the 
trial in another case is not substantive evi- 
dence. It is doubtful if such opinion recorded 
for the purpose of a previous suit is at all 
admissible. Ganda Mai v. Emperor. 

no c'~ r T ns. • 

110 1. C. 810 : A. I. R. 1928 Lah. 92l'. 

Whether can be contradicted by reference 

to passages in technical worlcs. 

Where an expert witness has been examined 
on a scientific subject in support of the prose- 
cution, passages in scientific treatises cannot be 
used by the defenee in refutation of the e.xpert’s 
opinion, unless those passages have been put to 
the prosecution e.xpcrt and unless notice has 
been given to him by cross-examination of the 
deductions which the defence seek to draw 
from them, so that he may give an answer if 
he can. In a prosecution for adulteration of 
ghee, it would not be safe to rely on technical 
treatises alone without the aid of an expert to 
whom their alleged effect may be put. Grande 
Venkata Ratnam v. Corporation of Calcutta. 

19 Cr. L. J. 753 : 
46 1. C. 593 : 22 C. W. N. 745 ; 
28 C. L. J. 32 ; A. I. R. 1919 Cal. 862. 

EXPERT WITNESS 

^ Value of expert evidence — Examination 

on commission, impropriety of. 

It is not proper to examine an expert on 
commission in the absence of the accused. The 
evidence of the expert has always to be care- 
fully weighed, and when given on commission, 
its value is very considerably reduced. TUtir 
Din V. Emperor. 29 Cr. L. J. 377 : 

108 I. C. 369 : 10 L. L. J. 235 : 
A. I. R. 1928 Lah, 533. 

EXPLOSIVES ACT (IV OF 1884) 

Licence for Patakhas, 

No license for the manufacture or sale of 
patakhas is required under the Explosives Act. 
Emperor v. Bansidhar. , 11 Cr. L. J. 287 : 

5 I. C. 911 : 8 P. R. 1910 Cr. : 

9 P. W. R. 1910 Cr. 

Toy fireworks. 

Patakhas are not explosives within the meaning 
of the Explosives Act but are toy fire-works, and 


EXPLOSIVES ACT (IV OF 1884) 

as such, exempt from r. 85, E.xplosive Rules. 
I ntamdas Chellaram v. Emperor . 

34 Cr. L. J. 1046 : 
145 I. C. 621 : 6 R. S. 34 : 
A. I. R. 1933 Sind 171. 

" , fireworks ” — Rules under — Clove- 

crackers, possession of, without licence, whether 
legal. 

Clove-crackers or lavangi-crackers are “ toy 
fireworks” within the meaning of rule 3 issued 
under the Explosives Act and are, therefore, 
exempt from rule 25 imposing the necessity 
of a licence for possessing them. Emperor v. 
Rachapa Gurappa Hattarval. 

18 Cr. L. J. 139 (a) : 
37 I. C. 491 : 18 Bom. L. R. 556 : 

A. I. R. 1917 Lah. 322. 

S. 4 — “ Explosive ” — Meaning of, 

includes electric sparklets. 

The definition of “ explosive” in S. 4, Explo- 
sives Act, is wide enough to include electric 
sparklets since the exemption of “ toy fire- 
works” was removed by the amendment of the 
rules in 1917. Kalagaria Sanyasiraju v. 
Emperor. 189 i. c. 779 : 

1939 M. W. N. 1250 : 13 R. M. 334 : 

A. I. R. 1940 Mad. 284. 

S. 4 (1) (2) — Licence— China crackers, 

whether explosives— Rules framed under the Act, 
rr. 3, 71 — Toy fireworks— Presumption — Posses- 
sion of explosives— Licence to possess certain 
quantity for specified period. 

Chinn crackers are explosives within the 
meaning of clauses (1) and (2) of S. 4 Explosives 
Act. Tlie onus is on the person in possession of 
explosives to show that they are toy fireworks 
under rule 3 of the rules framed under the Act. 
The whole scheme of the rules framed under 
the Explosives Act is to require a separate 
licence for possession, at any one time and 
place, of explosives in addition to a licence 
to import during a particular period. In re ; 
Guru Murti Chelti. 20 Cr. L. J. 108 ; 

48 I. C. 988 ; 8 L. W. 626 : 
25 M. L. T. 175 : 1919 M. W. N. 351 : 

A. I. R. 1919 Mad. 846. 

S. 5. 

Sec also Penal Code, 18C0, S. 120-B. 

S. 5— Burden of proof - Explosives 

Rules, r. 35— Charge under r, 35 — Onus of proving 
that articles fourid were explosives — Fireworks, 
whether explosives. 

Where a person is charged under r. 35, Ex- 
plosives Rules, with being in possession of 
explosives not in accordance with the licence 
granted to him, the burden of proving that 
the articles which were found in the possession 
were explosives and were covered by the Rules 
is upon the prosecution and the mere fact that 
the accused took possession of and signed for 
a consignment which was described as 
fireworks does not amount to an admission by 
him that these were explosives within the 
purview of these rules. Polaki ' Chidambaram 
v. Emperor. 31 Cr. L. J. 851 ; 

125 I. C, 532 ; 1930 M. W. N. 73 : 

A. I. R. 1930 Mad. 678. 
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S. 114 — Cattle lifting — PTCsiimptioii 

when arises— Rebuttal. 

In all the circumstances of cattle lifting in 
Sind, the possession of stolen cattle three to 
four months after theft is suflicient to raise a 
presumption of guilt under S. .114, Evidence 
Act, but such presumption may be 
rebutted by evidence showing that the 
possession of the accused had a lawful 
origin. Emperor v. Sumnr Jurio. 

18 Cr. L. T- 411 : 
38 I. C. 971 ; 10 S, L. R. 167 : 
A. I. R. 1917 Sind 3. 

S. 114 — Circumstantial evidence — 

Proof — Prosecution, duty o^. 

In criminal cases, as a rule, it is for the 
prosecution to prove their case and an accused 
person should not be convicted merely because 
he has told lies in his defence. In case of cir- 
cumstantial evidence, however, where facts 
are put forward on behalf of the prosecution 
which, unless explained, justify an inference of 
guilt being drawn against the accused, 
it is both lawful and proper for the 
Court to consider the explanation of those 
facts which the accused puts forward in his 
defence. Abdul Aziz v. Emperor.' 

17 Cr. L. J. 23 : 
32 I. C. 151 : A. I. R. 1916 All. 63. 

S. 114— Civil and Criminal cases— 

Applicability. 

S. 114, Evidence Act, applies not only to 
civil suits but also to criminal cases. 
Jamnadas Tharumal v. Emperor. 

41 Cr. L, J. 401 (2) : 
187 I. C. 127 : 12 R. S. 223 ; 
A. I. R. 1940 Sind 42. 
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not afford reliable independent corroboration 
of the approver’s evidence. Sultan v. Enweror 

34 Cr. L. J.'450 : 

142 I. C. 823 : 33 P. L. R. 13 : 

I. R. 1933 Lah. 273. 

S. 114— Corroboralion— Extent of. 

The extent of corroboration which a Court 
will demand will naturally vary with the 
circumstances of each case, including the 
character and antecedents of the approver 
and the degree of suspicion attached to his evi- 
dence. Hakain Singh v. Emperor. 

31 Cr. L. J. 517 : 

123 I. C. 513 : A. I. R. 1929 Lah. 850. 

S. 114 —Corroboration— Nature of. 

A rule of law is not the same thing as a 
rule of prudence. The rule of law is 
contained in S. 114, Evidence Act, whitn 
lays down that the Court may presume 
that an accomplice is unworthy of credit 
unless he is corroborated in material 
particulars. To say that an accomplice 
is to l)e corroborated in material parti- 
culars is not the same thing as to say 
that he is to be corroborated by a 
witness who is not an accomplice. No 
doubt it is a rule of prudence to say that 
ordinarily evidence which is itself tainted 
should not be accepted as corroboration of 
tainted evidence. But it is opposed to all 
common sense to lay down that in a case, 
the circumstances of which show that the 
rule of prudence does not apply, the Court 
is precluded from acting on evidence which it 
believes to be true. Biinal Krishna Biswas v. 
Emperor. 37 Cr. L. J. 840 : 

163 I. C. 566 : 62 Cal. 819 : 9 R. C. 30 : 

39 C. W. N. 761. 


S. 114 — Common course of events. 

If articles, which arc of foreign production, 
are found exhibited by vendors within Muni- 
nicipal limits, it is permissible to presume that 
they had paid Octroi duty on such goods when 
the same were originally imported, Raj Narain 
Varma v. Municipal Board, Farruhhabad. ' 

147 I. C. 1199 : 

6 R. A. 626 : 3 A. W. R. 543 : 

A. I. R. 1934 All. 318. 

S. 114— Conflicting presumptions. 

There is the normal presumption of innocence 
in favour of every accused person wliose guilt 
has to be proved beyond the possibility of a 
doubt. Where in a criminal case there is a 
conflict between the presumption of innocence 
and any other presumption, the presumption 
of innocence prevails. The strength of the 
presumption varies according to the serious- 
ness of the charge ; the greater the crime, 
the stronger being the proof required for 
conviction. Necha v. Emperor. 

29Cr.L.J.609 ; 

1091. C. 801 : 11 N. L. J. 104 ; 

A. I. R. 1928 Nag. 213. 

S. 114— Corroboration. 

The testimony of an approver’s wife does 


S. 114— Corroboralion— Nature of. 

But all that the rule requires is that an 
accomplice’s story be corroborated by inde- 
pendent testimony proceeding from a source 
other than the approver and that such testi- 
mony should tend to implicate the accused, 
and the confirmation of the accomplice’s story 
docs not mean that there should be indepen- 
dent evidence of the accomplice’s account of the 
crime itself. Corroboration need not be such 
as would in itself be suilioicnt to furnish a basis 
for conviction, Barkaii v. Emperor. 

28 Cr. L. J. 625 : 
103 I. C. 49 : A. I. R. 1927 Lah. 581. 


S. 114 — Corroboralion — Nature of. 

Corroboration need not necessarily consist 
of direct evidence that the accused com- 
mitted the crime ; it is suflicient even if it 
consists of circumstantial evidence of his con- 
nection with the crime. Ilakam Singh v. Em- 
peror. 1-*’ !• 317 I 

123 I. C. 513 : A. I. R. 1929 Lah. 850. 


__S. 114— Corroboration — Necessity of. 

is necessary that the evidence of an accom- 
ce should be corroborated in material parti- 
ars by independent evidence which is free 
m the taint attached to the evidence ot 
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EXPLOSIVE SUBSTANCES ACT (VI OF 
1908) 

S. 5, rr. 32, 138— Breacft of con-. 

dition by servant — Master’s liability — Acting ‘ in 
the scope of employment’ ^ meaning of. 

The accused held a licence under the Ex- 
plosives Act to manufacture gun-powder, con- 
taining a conditiomthat the explosive shall be 
manufactured in a tent or lightly constructed 
building exclusively appropriated for the 
purpose. The accused constructed a building 
which complied with this condition. One of 
his servants employed by him to manufacture 
gun-powder took the necessary ingredients 
from this building to the accused s house and 
performed part of the process of manufacture 
there. An explosion occurred and the servant 
and another were injured. On a trial for 
breach of the conditions of the licence - Held, 
that inasmuch as the servant was acting in the 
course of her employment and inasmuch as the 
Statute imposed an absolute liability on the 
holder of the licence, the accused was guilty. 
Emperor v. Mahadevappa Hanmantappa. 

28 Cr* L* J‘ 364 « 
100 I. C. 972 : 29 Bom. L. R. 153: 
51 Bom. 352 : A. I. R. 1927 Bom.. 209. 

S. 8 — Occupier, meaning of — “Occupier” 

• . .7. — _ 


U* U ' <=» - 

means person actually in charge and on spot. 

For the purposes of Si 8, Explosives Act, 1^ 
1884, the word “occupier” means a person who 
was in actual occupation of the premises and 
control of the operations in progress there. 
The section imposes an obligation on the 
occupier to give notice of the accident forthwith. 
It must, therefore, refer to an individual who 
is actually on the spot and in charge of the 
factory. An occupier for the purposes of the 
Factories Act may include an owner if the 
owner is in actual possession of the factory. In 
any case when the owner appoints a manager 
and puts him in charge of the factory, both the 
owner and the manager cannot be regarded as 
being occupiers. The person who answers that 
description is the manager. Gopal Ambadas 
Chawre v. Emperor. 37 Cr. L. J. 839 : 

163 I. C. 400 (1) : 9 R. N. 2 : 

18 N. L. J. 235. 


EXPLOSIVE SUBSTANCES ACT (VI OK 
1908) 

acceptance of the word is not confined to 
personal spite against individuals but consists 
in a conscious violation of law to the prejudice 
of another. Bhagat Singh v. Emperor. 

31Cr.L.J.290: 
121 1. C. 726 : 31 P. L. R. 73 : 
A. I. R. 1930 Lah. 266. 

S. 4 Conviction. 

Person having mansal stains on his apparel— It 
is unsafe to base conviction merely on this 
evidence, Jndar Datt v. Emperor. 

32 Cr. L. T. 818 ; 
132 I. C. 185 : 1. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah. 408. 
^ _S. 4, Cl. (b) — Criminal conspiracy. 

Supplying shots and .-red arsenic for making 
one bomb only — Supplier is guilty. Bhahananda 
Banerjee v. Emperor. (S. B.) 

34 Cr. L. J. 1222 
146 1. C. 186:57 C. L. J. 213 
6 R. C. 183 : A. I. R. 1933 Cal. 747 

S. 4 — Illegality of conviction. 


Absence of proof that explosions caused 
brought accused within Act — Conviction is not 
legal. Khimji Khetsi v. Emperor. 

36 Cr. L. J. 1037 ; 
156 I. C. 972 : 8R. S. 20. 


needle. 


-S. 4 —Lethal 


weapon— Gramophone 


A gramophone needle can scarcely be re- 
garded as a lethal weapon. Khimji Khetsi v. 
Emperor. 36 Cr. L. J. 1037 : 

156 I. C. 972 : 8 R. S. 20. 

S. 4— Possession. 

In order to constitute an offence under 
S. 4 (b), possession must be ; conscious and 
intelligent possession and not merely the 
physical presence of the accused in proximity 
or even in close proximity of the offending 
object. Kiildip Chand v. Emperor. 

- 36 Cr. L. J. 300 (2) ; 

153 1. C. 139 : 7 R. L. 392 (2) : 
37 P. L. R. 132 ; A. I. R. 1934 Lah. 718. 


S. 3— “Occupier,” meaning of. 

The word “occupier” in S. 8 refers to some 
one on the spot at the time of the explosion 
who must necessarily have become aware of the 
explosion. Zeri Khan v. Emperor. 

^ 16 Cr. L. J. 622 : 

30 I. C. 446 ; 8 Bur. L. T. 288 : 
A. I. R. 1915 L. Bur. 105. 

EXPLOSIVE RULES. 

R. 35. 

See also Explosives Act, 1884, S. 5. 

EXPLOSIVE SUBSTANCES ACT (VI OF 
1908) 

S. 3 — ‘Malice,’ meaning of. 

The word ‘malice’ in S. 3 is not used in its 
ordinary popular sense meaning vindictiveness 
•against a particular individual but in the legal 
acceptance of the word. Malice in the legal 


S. 4 — Scope of — “Unlawfully” und 

“maliciously” , definition of — Possession, nature 
of, to be basis for conviction — Possession defined^ 
Incriminating article found in joint family 
house. 

In S. 4, Explosive Substances Act, the term 
‘unlawfully’ signifies not for a lawful object and 
the expression ‘maliciously’ means and implies 
an intention to do an act which is wrongful, to 
the detriment of another person. The mere > 
fact that an article is found in a house be- 
longing to a joint family does not per sc render 
every member of the family liable for its 
possession. Where the portion of the house 
in which article is found is not in the exclusive 
possession of a particular member but is used 
by, or is accessible to, all the meinbers of the 
family, there is no presumption that the article 
is in the possession or control of any person 
other than the house-master or the head of the 
family. But it is open to the prosecution to 
prove that' the possession was with some other 
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EVIDENCE ACT (I OF 1872) 

an accomplice. Kamboji Venkataramanna v. 
Emperor. 35 Cr. L. J. 1040 : 

149 I. C. 964 : 67 M. L. J. 74 : 
1933 M. W. N. 1129 : 
40 L. W. 237 : 6 R. M. 663 : 
A. I. R. 1934 Mad. 248. 

S. 114 —Corroboration — Necessity of — 

Principle of. 

The rule that it is not safe to conviet 
upon the uncorroborated testimony of an 
approver is based on long experience of the 
Courts of India. Sultan v. Emperor. 

34 Cr. L. J. 450 : 
142 I. C. 823 : 33 P. L. R. 13 ; 

I. R. 1933 Lah. 273. 


S. 114— Corroboration — Necessity of. 


The ordinary rule of practice in criminal 
cases is that an approver’s statement 
should be corroborated by independent 
e\udence connecting each accused with 
the crime. Gehna v. Emperor. 

33 Cr. L. J. 414 : 

137 I. C. 95 : 33 P. L. R. 16 : 

I. R. 1932 Lah. 294 : 

A. I. R. 1932 Lah. 180. 


S. 114 — Corroboration — Sufficiency of. 

Alleged poisoning of husband by wife — Con- 
fession by wife retracted— Articles stained 
with poison recovered from house — Poison 
discovered in viscera and vomits of deceased : 
Held, sufficient corroboration under S. 114. 
Aishan Bibi v. Emperor. 

36 Cr. L. J. 14 : 
152 I. C. 206 : 15 Lah. 310 : 
37 P. L. R. 67 : 7 R. L. 263 : 
A. I. R. 1934 Lah. 150 (2). 

S. 114 — Criminal trial. 


Admission to Police that accused with another 
cornmitted murder and buried ornaments 
which he produced. But no explanation 
given of his connection with ornaments— 
Court can infer that accused had taken part 
in murder. In re : Kallam Narayana. 

34Cr. L.J.481 ; 

143 I. C. 46 : 64 M. L. J. 88 : 

1932 M. W. N. 801 : 

37 L. W. 220: 56 Mad. 231 ; 

I. R. 1933 Mad. 261 : 

A. I. R. 1933 Mad. 233. 


— S. 114 —Criminal trial. 


In making presumptions of fact or in drawing 
inferences of laet from evidence, a Judge or a 
Jury must always have regard to all the known 
facts of the case. In re ; Kallam Narayana. 

^ _ 34 Cr. L. J. 481 : 

143 I. C. 46 : 64 M. L. j. 88 : 

1932 M. W. N. 801 ; 
37 L. W. 220 : 56 Mad. 231 : 
I. R. 1933 Mad. 261 : 
A. I. R. 1933 Mad. 233. 


EVIDENCE ACT (I OF 1872) 

such especially where the confession was not 
free from inducement. Mahadeo v. Emperor. 

, 10 O. L. J. 280 : 

A. I. R. 1924 Oudh 65. 

— S. 114— Evidence of accomplice— 

Dacoily -Approver’s statement— CoTTohoralion— 
Recovery of stolen properly —Association of accus- 
ed persons. 

In a case of dacoity, the recovery of a por- 
tion of the stolen property from the possession 
of an accused person is a suffleient corrobora- 
tion of the approver’s statement so as to 
justify a conviction of such accused person. 
Evidence that certain persons accused of hav- 
ing committed the offeiice of dacoity were 
seen together at a place other than that at 
which the dacoity was committed on the day 
previous to the dacoity, is no such corrobora- 
tion of the statement- of an approver as to 
justify the conviction of such persons. Mania 
Das V. Emperor. 26 Cr. L. J. 693 : 

86 I. O. 69 : 26 P. L. R. 40 : 
A. I. R. 1925 Lah. 426. 

S. 114 — Evidence of accomplice— Discre- 
tion of Court. 

There is no hard and fast rule that a con- 
viction cannot be supported which proceeds 
on the uncorroborated testimony of an accom- 
plice, S. 114 itself indicates that it is for the 
Court to consider whether the maxims given 
in the illustration do or do not apply to the 
particular case before it. Raghunath Pande y. 
Emperor. 34 Cr. L. J. 421 : 

142 I. C. 809 : 13 P. L. T. 802 : 

I. R. 1933 Pat. 176 : 
A. 1. R. 1933 Pat. 96. 

S. 144 — Evidence of accomplice— British 

and Indian, principles for. 

The rule of law requiring independent cor- 
roboration is a rule of caution which applies 
, to all accomplices evidence. In England it is 
based on principles derived from the judicial 
experience of ages. In India it is expressly 
confirmed by S. 114, Evidence Act. Bimal 
Krishna Biswas v. Emperor. 

37 Cr. L. J. 840 : 
163 I. C. 566 : 62 Cal. 819 : 
39 C. W. N. 761 : 9 R.C.30. 

S. 114 — Evidence of accomplice — The 

evidence of an accomplice must be viewed with all 
the suspicion which ordinarily attaches to it. 
Where the accompliee makes his confession 
and sticks to it, and he actually allows him- 
self to be convieted upon it, no doubt to 
that extent, there is some sort of guarantee 
of its truthfulness, but he remains an accom- 
plice with all the suspieion attaching to an 
accomplice, and his evidence must he viewed 
with all the suspicion which ordinarily attaches 
to the evidence of an accompliee. Emperor v. 
Kam-tid-Din Sheikh. A. I. R. 1928 Cal. 233. 


S. 

Confessing 

approver. 


114— Evidence of accomplice— 
co-accuscd’s evidence is like that of 


Confessing 
that of an 


co-accused’s evidence is praetically 
approver, and must be treated as 


S. 114— Evidence of accomplice — Value 

of. 

Per Abdur Rahim and Ayling. JJ. — Where the 
statement of a deceased accomplice is not made 
in the presence of the' accused, very little 
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Cr. P. CODE (1898), S. 307 

evidence and the Jurors are divided in opinion, 
the Judge ought, if he intends to make a 
reference to the High Court under S..307, to 
ascertain from the Jurors the reasons for their 
opinion. Emperor v. Zohra. 

21 Cr. L. J. 278 ; 

55 I. C. 294 : 1 P. L. T. 657 : 

A. I. R. 1920 Pat. 674. 

S. 307 — Disagreement — Disagreement 

between Judge and Jury, what is — Reference when 
competent. 

All that Ss. 307 and 306 provide is that the 
.Judge should disagree with the verdict of the 
■ Jury, that is to say, if the Jury’s r^erdict is that 
the accused is guilty or not guilty and the 
Judge is of a contrary opinion, he can refer the 
case to the High Court unless he does not 
think it necessary to express his disagreement. 
Where a Judge is doubtful and is distinctly of 
the opinion that the beneht of the doubt 
should be given to the accused, then certainly 
he is of the opinion that the verdict of the 
Jury should be that he is not guilty. If, 
therefore, the Jury returns a verdict of guilty, 
he is disagreeing with the verdict of the Jury 
even though he may not be certain in his own 
mind of the absolute innocence of the accused 
and the complete falsity of the complaint. 
Manjia v. Emperor. 38 Cr. L. J. 465 : 

167 1. C. 802 : 1937 A. L. J. 43 : 

I. L. R. 1937 All. 419 : 9 R. A. 578 : 

A. I. R. 1937 All. 195. 

S. 307 — Disagreement — Reference — Duty 

of Judge. 

Sessions Judges are under no obligation what- 
soever to. have or to express their individual 
opinion upon really disputable questions of fact 
which are for the Jury. If a Judge agrees' or 
disagrees, it -is a matter prma facie for himself 
but if he disagreed with the verdict of the Jury 
and is clearly of opinion that it is necessary 
for the ends of justice to submit the case to 
the High Court, he is obliged to do so. If he 
is not clearly of opinion that the conviction is 
wrong so as to make it necessary for the ends 
of justice to'submit the case to the High Court, 
then the position is that described in S. .306, 
— “the Judge does not think it necessary to 
express disagreement — and his opinion being 
on that view irrelevant, should not be expressed 
in the judgment. Where a Judge stated : Not 
agreeing with but accepting the unanimous 
verdict of the Jury I convict the accused: 
Held, that this was a very deplorable mode of 
expression. Ebrahim Molla v. Emperor. 

30 Cr. L. J. 1036 : 

118 I. C. 290 : 33 C. W. N. 371 : 

56 Cal. 473 : 1. R. 1929 Cal. 770 : 

A. I. R. 1929 Cal. 415. 

— ^S. 307 — High Court on reference. 

On a question of misdirection as to evidence, 
the High Court has to see whether it is reason- 
ably probable that the Jury would not have 
returned the verdict but for the misdirection 
complained of. Hu v. Emperor. 

36 Cr. L. J. 358 : 

153 I. C. 454 : 62 Cal. 337 : 

7 R. C. 378 ; A. I. R. 1934 Cal. 847. 


Cr. P. CODE (1898), S. 307 

S. 307 — Duty of High Court on refer- 
ence. 

Where a reference is made to the High Court 
under S. 307, it is the duty of the High Court 
not only to consider the entire evidence but 
also to give due weight to the opinion of the 
Sessions Judge and the Jury. Emperor v. 
Mofizel Pcada. 26 Cr. L. J. 1298 : 

89 I. C. 242 : 29 C. W. N. 842 : 
A. I. R. 1925 Cal. 909. 

■ S. 307^ — Interests of justice — Reference. 

It is not nece.ssary that the Judge must be 
satisfied that the verdict is perverse before 
making reference under S. 307. It is sufficient 
that he should be clearly of opinion that the 
reference is necessary in the interests of 
justice. Sakhauiat v. Emperor. 

38 Cr. L. J. 330 : 
167 I. C. 61 : 19N. L. J. 320 : 
9 R. N. 163 : I. L. R. 1937 Nag. 277 : 

A. I. R. 1937 Nag. 50. 

S. 307— Interest of justiee — Reference. 

Where the trial Judge disagrees with the ver- 
dict of the .Jury but does not think it necessary 
in the interests of justice to make a reference 
under S. 307, it is not obligatory upon him 
to do so. Hari Charan Das v. Emperor. 

27 Cr. L. J. 398 : 
93 I. C. 46 : A. I. R. 1926 Cal. 728. 

S. 307 — Interference— Perverse verdict. 

The High Court will unhasitatingly interfere 
with the verdict of a Jury when it is obviously 
perverse or manifestly wrong or unreasonable. 
Where in a case of rape, the Jury come to 
the conclusion that the girl had been raped 
but gives a verdict of not guilty and there 
is a prima facie illogicality in their verdict, 
it is incumbent on the High Court' to examine 
the ease as whole and form their own conclu- 
sion as to the true facts. Dattu v. Emperor. 

38 Cr. L. J. 355 : 
167 I. C. 241 ; 9 R. N. 170 ; 
A. I. R. 1937 Nag. 33. 

S. 307 — Interference — Verdict of major- 

ity — Distinction between conviction and acquittal 
verdicts — Majority of verdict, if to be reversed 
unless it is proved verdict of acquittal was perverse 
rather than that of conviction. 

If a Jury convicted one accused and then 
acquitted another, against whom the evidence 
was exactly the same, it might be said that 
the verdict must be perverse. But such con- 
siderations do not apply where the verdict was 
not unanimous and three of the Jurors were 
not prepared to accept the evidence against 
any of the accused. Nor would it be enough 
to say that such a majority verdict ought to 
be reversed, unless it could be established 
that the verdict of acquittal was perverse 
rather than the verdict of conviction. Emperor 
V. Sherali Badyakar. 38 Cr. L.J. 758 : 

169 I. C. 342 ; 63 C. L. J. 140 : 

9 R. C. 926. 

S. 307 — Interference with acquittal — 

Grounds for. 

The High Court will not interfere in cases of 
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weight can be attached to it as corroborative 
evidence. In re : Talari Narainswami. 

12Cr. L.J. 170 : 

9 I. C. 978 : 9 M. L. T. 503. 

S. 114 — Evidence of approver, cor- 
roboration of. 

It is not necessary that an approver’s evi- 
dence should be corroborated by other 
evidence on each and every point. All that the 
law clearly requires is that some relevant and 
material part of the approver’s story incrimi- 
nating the accused' should have support from 
an independent source. Hakain Singh v. Em- 
peror. 31 Cr. L. J. 517 : 

123 I. C. 513 ; A. I. R. 1929 Lah. 850. 

S. 114 -Evidence of approver. 

If corroboration in material particulars con- 
necting any of the accused with the offence is 
forthcoming, the approver’s testimony can be 
used against the accused person concerned. But 
without such corroboration, the mere implica- 
tion of ‘ an accused ’ person by two approvers 
would not enhance tlie value of their 
testimony as against that person, Hakam Singh 
V. Emperor. 31 Cr. L. J. 517 : 

123 I. C. 513 : A. I. R. 1929 Lah. 850. 

S. 114 — Evidence of approver — Value 

of. 

The question as to whether or not a state- 
ment of an approver should be taken into 
consideration or should be totally rejected, is 
one which will depend on tlie circumstances 
of each case. Beyond reiterating the law on 
the subject, which is to the effect that the 
statement of the approver must be very 
thoroughly scrutinized and should not be ac- 
cepted unless it is corroborated by other in- 
dependent evidence in the case, no hard and 
fast rule can be enunciated which will govern 
all cases. Bhola Nath v. Emperor. 

40 Cr. L. J. 856 ; 

184 I. C. 191 : 1939 A. L. J. 785 ; 

12 R. A. 189 : 1. L. R. 1939 All. 736 ; 

1939 A. W. R. 464 : A. I. R. 1939 All. 567. 

S. 114— Evidence of approver, value of. 

There is no statutory prohibition against ac- 
cepting the evidence of an approver and con- 
demning to death another person upon his 
uncorroborated testimony. Bht as a rule of 
practice, it is extremely dangerous to do so, 
especially where such evidence, when examin- 
ed, is obviously open to criticism from the 
point of view of possible mistake or intentional 
concealment or misrepresentation. The con- 
fession of 'a criminal who has confessed his 
guilt in so far as it implicates other persons 
besides himself, must be treated as very little, 
if at all, superior in value to that of an 
accomplice who has received a pardon, and, 
therefore, where the Court has a witness 
belonging to each of these classes, the testi- 
mony of one cannot be treated as a corrobora- , 
tion of the testimony of the other unless both 
of them survive the test which can reasonably 
be applied to witnesses, so that in the result, 
the Court can say with confidence that neither 
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of them has swerved in substance from the 
truth. Parldb Singh v. Emperor. 

27 Cr. L. T. 879 ; 
96 I. C. 127 ; A. I. R, 1926 All. 705. 


iion- 


"TT®' Evidence withheld— Presump- 

-Discretion to draw. 


Evidenee Act, only lays down that 
the Court may presume that evidence which 
could be and is not produced would, if 
produced, be unfavourable to the person who 
withholds it, but it cannot be taken to be a 
principle of law that the Court must presume it. 
Adilya Prasad Singh v. Emperor. 

28 Cr. L. J. 704 : 

103 I. C. 560 : 1 Luck. Cas. 195 ; 

A. I. R. 1927 Oudh 318. 


S. 114 — Identification of stolen pro- 
perty. 


Though Burmese coins cannot be absolutely 
identified, they are sufficiently uncommon at 
the present day to cast upon an accused 
person, in whose possession they are found 
and identified as stolen, the burden of prov- 
ing that he came by them honestly. Maung 
Lay V. Emperor. 25 Cr. L. J. 381 : 

77 I. C. 429 : 1 Rang. 609 : 

A. I. R. 1924 Rang. 173. 


S. 114— Illustration to, value of — Ap- 
prover. 


The illustrations appended to S. 114, Evi- 
dence Act, are not statements of the law, 
qualified only by particular exceptions, nor 
are they rigid principles of the law, they are 
merely illustrations or instances of the appli- 
cation of certain maxims out of many possible 
instances. A Judge must direct himself to 
treat the evidence of an approver with the 
greatest caution and suspicion but nevertheless 
may act on this evidence if he believes it. 
Govinda v. Emperor. 23 Cr. L. J. 673 : 

69 I. C. 257 : 17 N. L. R. 113 : 


A. I. R. 1921 Nag. 39. 


S. 114 — Murder case —Possession by 

accused of commonplace articles which belonged 
to deceased, evidentiary value of. 


Where in a murder case the trial Judge 
rejected some evidence about three objects, 
an umbrella, a stick and a bundle, which 
were said to have been pointed out by the 
accused as being in the well, where the body 
of the dead man had been found, on the 
ground that the articles were very common- 
place articles, though there was a consider- 
able body of other evidence also against the 
accused : Held, that such evidence could not be 
rejected without discussing its weight when it is 
not in isolation but is called in as supplementary 
to the rest of the evidence in the case, and 
the rejection of the evidence was, therefore, 
illegal. Public Prosecutor v. Chandaya Chelty. 

31 Cr. L. J. 983 : 
126 I. C. 109 : A. I. R. 1929 Mad. 92. 


S. 114— Official acts— Presumption of 

regularity. 

When it is proved that an attachment has 
been made, in the absence of any evidence to 
the contrary, it ought to be presunred that all 
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S. 114, III. {b)—CoTroboratiov, extent 

and nature. 

Evidence of approver must be taken with 
great care. It must be corroborated in important 
and material particulars. Tndar Dalt v. Em- 
peror. 32 Cr. L. J. 818 : 

132 1. C. 185 : I. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah. 408. 

S. 114^ 111. (b)— Corroboration, extent 

and nature. 

Material particulars must implicate accused 
in order tliat corroboration may be suffi- 
cient. Shibadas Daw v. Emperor. 

35 Cr. L. J. 551 : 
147 I. C. 1172 : 37 C. W. N. 934 : 
6 R. C. 399 : A. I. R. 1934 Cal. 114. 

-S. 114, 111. (b) — Corroboration, extent 

and nature. 

Obiter. - Evidence of an accomplice may be 
corroborated by confession of co- accused ns 
against other co-accused where tnitli of con- 
fession is guaranteed. Beni Mnhdo v. Em- 
peror. 35 Cr. L. J. 273 : 

146 I. C. 1064 ; 10 O. W. N. 688 : 
6 R. O. 209 : A. I. R. 1933 Oudh 355. 

S. 114, III. (b) — Corroboration, extent 

and nature. 

The corroboration need not be direct evidence; 
it is sufficient if it is merely circumstantial 
evidence of his connection with the crime. 
Dhajn Mandat v. Emperor. 34 Cr. L. J. 476 : 

146 I. C. 934 : I. R. 1933 Pat. 187 : 

A. I. R. 1933 Pat. 112. 

S. 114, 111. (b) — Corroboration, extent 

and nature. 

The evidence necessary for corroboration is 
independent testimony which affects the ac- 
cused by connecting or tending to connect him 
with the crime. Dhajtt Mandat v. Emperor. 

34 Cr. L. J. 476 ; 
146 1. C. 934 : 1. R. 1933 Pat. 187 ; 

A. I. R. 1933 Pat. 112. 

S. 114, 111. (b) — Corroboration, extent 

and nature. 

To sustain conviction, there must be indepen- 
dent corroboration of approver’s testimony in 
material circumstances connecting and identi- 
fying accused with the offence. Jhoan Singh 
V. Emperor. 35 Cr. L. J. 352 : 

147 I. C. 215 : 34 P. L. R. 866 : 
6 R. L. 360 : A. I. R. 1934 Lah. 23 (2). 


1 S. 114, 111. (b) — Corroboration, extent 

and nature of. 

The mere fact that the approver’s ^tory is a 
very probable one, is no reason forfl,dispcnsing 
with the rule that such evidence requires 
independent corroboration. Emperor v. Shan- 
harshcl Ranishct. 35 Cr. L. J. 317 : 

147 I. C. 25 : 35 Bom. L. R. 1040 : 

58 Bom. 40 : 6 R. B. 181 : 

A. I. R. 1933 Bom. 1182. 

-S. 114, III. (h)—Corroboralibn, nature 


and extent of. 
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Court should consider whether the requisite 
corroboracion is furnished by other evidence 
or facts proved in the case, though at the 
same time the Court may rightly, in excep- 
tional cases, . notwithstanding the maxim, 
and ^ in the absence of corroboration, give 
credit to the accomplice’s testimony against 
the accused, if it sees good reason for doing 
so upon grounds other than, so to speak, the 
personal corroboration. Baboo Singh v. Em- 

37 Cr. L. I. 163 ; 
159 I. C. 875 : 1936 O. L R. 5 ; 
1936 O. W. N. 64 ; 8 R. O. 212 • 
A. I. R. 1936 Oudh 156. 
S. 114, III. (b) —Corroboration— Nature 


and extent of. 


The statement of an approver is always 
to be suspected and it needs corroboration 
of a kind that will implicate the person 
accused in the crime, although there is no 
statutory provision that a person is not to 
be convicted on the uncorroborated testimony 
of the approver. The corroboration need not 
be direct evidence. Abdul Salam v. Empeior. 

36 Cr. L. J. 617 : 

154 I. C. 1015 : 4 A. W. R. 1171 : 7 R. A. 853 : 

A. I. R. 1935 All. 132. 


S. 114, 111. (b) — Corroboration — Nature 

of. 

Although the evidence of one or more 
accomplices may strengthen the evidence 
against another, the corroboration required 
must be corroboration by independent 
evidence and not by what is called tainted 
evidence. Matlu Marhela v. Emperor. 

35 Cr. L. J. 213 : 

146 I. C. 701 : 16 N. L. J. 186 ; 6 R. N. 93 : 

A. I. R. 1933 Nag. 352. 

S. 114,111. (b)—CoTroboration— Nature 

of. 

Corroboration would be of little value 
unless it comes from an independent source. 
The testimony of one accomplice, for instance, 
would be of little value as a piece of 
corroborative evidence in support of the 
testimony of another accomplice. Haham 
Singh V. Emperor. 31 Cr. L. J. 517 ; 

123 I. C. 513 : A. I. R. 1929 Lah. 850. 

S. 114, 111. (b) — Corroboration— Nature 

of. 

The corroboration need not be direct 
evidence that the accused committed the 
crime ; it is sufficient if it is merely 
circumstantial evidence of his connection 
with the crime. But evidence in corrobora- 
tion must be independent. Hari Ham v. 
Emperor. 36 Cr. L. J. 673 : 

,155 I. C. 197 : 36 P. L. R. 488 : 15 Lah. 673 : 

7 R. L. 652 : A. I. R. 1935 Lah. 125. 


S. 114, 111. (b) — Corroboration — Nature 

of. 

The production of stolen property by an 
accused person even from a place which is 
not in his own possession, may be accepted 
as material corroboration of the evidence of 
ail accomplice who has deposed that th? 
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necessary formalities -were complied with. 
Arjun V. Emperor, 36 Cr. L. J. 1094 (2) : 

157 I. C. 178 (b) ; 1935 A. L. J. 390 ; 
1935 A. W. R. 512 : 8 R. A. 128 : 

A.T. R. 1935 All. 436. 

S. 114— Presumption when arises— 

Thief and receiver of stolen property. 

Where burglary was committed at night and 
the stolen property was found next morning 
in the possession of a certain person, the pre- 
sumption is that that person was one of the 
thieves. Where the receiving of the stolen 
property is a totally separate transaction from 
the burglary in which the property was stolen, 
the trial of the receiver of the property with 
the thief would be illegal. Bniju V. Emperor. 

14 Cr. L. J. 124 : 
18 I. C. 684 : 11 A. L,. J. 94. 

S. 114 — Presumption of ordinary course 

of business. 

Where sums are paid before the presiding 
officer of the Court at the time when a receipt 
was given for them, the presumption under 
S. 114, Evidence Act, is that the ordinary 
course of business was followed in the case in 
question. Emperor v. Ahmed Shah. 

A. I. R. 1923 Lah. 566. 

S. ll^—PTesumption of theft. 

The question as to what amounts to recent 
possession sufficient to justify the presumption 
of theft in any particular' case under S. 114, 
Evidence Act, varies just as the stqlen 
article is or is not calculated to pass readilj' 
from hand to hand and, therefore, the impor- 
tance to be attached to possession must vary 
with the circumstances of each individual case. 
Nccha V. Emperor. 29 Cr. L. J. 609 : 

1091. C. 801 : 11 N. L. J. 104 : 
A I. R. 1928 Nag. 213. 

S. 114 — Presumption under, extent of. 

Accused was convicted Tinder S. 412, Penal 
Code, and the Judge holding that he must, 
under S. 114, Evidence Act, be presumed to 
have known the atrocious nature of the dacoity 
by which the goods were obtained, awarded 
him the maximum penalty ; Held, that, as 
the .presumption alone would not justify 
fixing the accused with more than the knowledge 
that the goods recovered from him had been 
obtained by dacoity, the sentence was exces- 
sive. Azimnddin Sardar v. Emperor. 

22 Cr. L. I. 60 : 
59 I. C. 204 : 32 C. L. J. 89 : 
A. I. R. 1920 Cal. 698 (b) . 

S. 114 — Refracted confession — Ap- 
prover, statement of — Confession, retracted, whe- 
ther amounts to corroboration—Evidence Act 
{I of 1872), S. lU, III. (b). 

The retracted confession of an accused person 
may be sufficient corroboration of the ap- 
prover’s story as against himself but not 
against a co-accused. Pallia v. Emperor. 

20 Cr. L. J. 188 : 
49 I. C. 604 : 12 P. W. R. 1919 Cr. • 
A. I, R. 1919 Lah. 356! 
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S. 114 — Retracted confession. 

The evidence of retracted confession of a co- 
accused is no better than the evidence of a ' 
second approver. It is a good corroborative 
evidence against him but not against a co- 
accused. Gehna v. Emperor, 33 Cr. L J 414 • 
1371. C. 95 :33P.L. R. 16- 
r. R. 1932 Lah. 294 ; A. I. R. 1932 Lah. 180. 

S. ■ 114— Stolen property— Possession 

not explained— Presumption. 

When the unexplained possession of articles 
is the only circumstance appearing in the evi- 
dence against the accused, it is not sufficient 
to warrant a presumption of complicity in 
murder. Jamunia v. Emperor. 

- 37 Cr. L. J. 1047 : 

164 I. C. 964 : 9 R. N. 48 : 
I. L. R. 1936 Nag. 78 : A. I. R. 1936 Nag. 200. 

S. 114 — Whether introduces element 

of compulsion. 

The proviso (b) to S. 114, Evidence Act, with 
regard to the evidence of an accomplice 
introduces no element of compulsion.' Gafoor 
V. Emperor. - 37 Cr. L. J. 992 : 

164 I. C. 677 ; 9 R. Rang. 125 ; 

A. I. R. 1936 Rang. 373. 

— ^ S. 114— Knowledge of unknown 

circumstances relating to crime —Inf erenee 
of guilt. 

Where an accused charged of murder points 
out unknown matters relating to the crime, 
such as the bodily remains and certain articles 
of the deceased, one niay presume under the 
Evidence Act, S, 114, that he is connected with 
the crime unless he can give some satisfactory 
explanation as to how he came by that know- 
ledge. Gurdit, Singh v. Emperor. 

26Cr. L.J.342: 

84 I. C. 646 : 5 Lah. 301 : 

1 L. C. 134 : A. I. R. 1924 Lah. 559. 

S. 114 — Murder and robbery or 

receiving stolen property —Presumption of 
graver off cnee, when, can be drawn. 

It may be presumed under S. 114, Evidence 
Act, that the accused was either involved in 
the murder and robbery or at least received 
the stolen property knowing it to be the pro- 
ceeds of the robbery. But when the question 
arises whether the presumption of the graver 
offence or of the lesser offence is to be drawn, 
it is for the prosecution to establish the graver 
presumption rather than for the graver pre- 
sumption to be drawm in the absence of an 
explanation from the accused. Emperor v. 
Mayadhar Pothal. 40 Cr. L. I. 625 : 

181 I. C. 1001 : 20 P. L. T. 420 : 

5 B. R. 706 : 11 R. P. 653 : 

- 18 Pat. 450 : A. I. R. 1939 Pat. 577. 

S. 114— Objection that person doing 

official Act had no power— Burden of proof. 

When an objection is raised that a particular,, 
person who does an -offlcial *act has no power 
to do it, it is for that person to prove that 
he has such power. No mere presumption 
under S. 114 can dispose of the objection. 
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accused joined him in committing the 
burglary or theft. Muhammad v. Emperor. 

29 Cr. L. J. 863 : 
111 I. C. 447. 

S. 114, III. (b) — Corroboralion— Nature 

of-- 

There is a difference between general and 
material corroboration of- an approver. 
What is required is material corroboration, 
and by it is meant the evidence concerning 
participation of his companion in committing 
the crime. Being found in the company of 
the approver shortly . after a daeoity, is very 
strong indication of fellowship in the crime. 
The evidence of witnesses that they 
identified such and such accused first at 
the identification parades and then in Court, 
is valueless where the prosecution fails to 
prove conclusively that there was no 
possibility for the witnesses to have seen 
the features of the accused before he was 
placed in the paradas. Sahai Singh v. 
Emperor. 18 Cr. L. J. 852 : 

41 1. C. 820 : 21 P. W. R. 1917 Cf. : 

A. I. R. 1917 Lab. 311. 

S. 114, 111. (b ) — Corroboration — 

Neeessity of. 

Approver — Absence of motive to implicate 
individual accused, does not make ordinary 
rule as to necessity of corroboration inappli- 
cable. Bnnal Pershad Jain v. Emperor. 

35 Cr. L. J. 752 : 
148 I. C. 745 : 6. R. L. 588 ; 
A. I. R. 1934 Lab. 583. 

S. 114, 111. , (b) — Corroboration- 

Necessity of — Approver — Conviction based on 
uncorroborated testimony of approver, legality 
of — Corroboration required, nature of. 

It is not an inflexible proposition of law 
that a conviction cannot be based upon the 
uncorroborated testimony of an accomplice, 
but it is the usual practice of the Courts 
to require corroboration of the story of the 
approver before declaring an accused person 
to be guilty of a crime. The amount or 
kind of corroboration required in a particular 
case must, however, depend upon the peculiar 
circumstances of that case. Nardina v. 
Emperor, 29 Cr. L. J. 209 : 

107 I. C. 97. 

— — — — S. 114, 111. (b) — Corroboration — 
Necessity of — Circumstantial evidence to corrobo- 
rate, whether sufficient. 

The evidence in corroboration of an approver’s 
evidence need not be direct evidence 
showing that the accused have committed 
the crime. It is sufficient if it is merely 
circumstantial evidence of their connectibn 
with the crime. • Lale v. Emveror. 

" 30 Cr. L. J. 922 ; 
118 I. C. 423 : 6 O. W. N. 44l : 
I. R. 1929 Oudb 439 : A. I. R. 1929 Oudh 321. 

S. 114, 111. (bl — Corroboration — Neces- 
sity of. - 

■^Per Courtney Terrel, C. J. — In dealing with 
the requirement as to cocrohoratiou, one is 
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ex hypothesi' dealing with the case in which 
the presumption of suspicion attaching to 
the accomplice’s evidence has not been 
removed. In cases where the Tribunal is 
satisfied for good reason that the evidence 
of the accomplice is truthful, the Tribunal 
is under no obligation to demand corrobora- 
tion, Ratan Dhanik v,. Emperor. 

30 Cr. L. J. 137 • 
113 I. C. 329 : 9 P. L. T. 672 : 8 Pat. 235 • 
A. I. R. 1928 Pat. 630. 

S. 114, 111 . (b) — Corroboration— Neces- 
sity of. 

Motive of approver in confessing to save 
woman -to whom he was attached— Stronger 
corroboration is needed. Bimal Pershad Jain 
V. Emperor. 35 Cr. L. J. 752 • 

148 I. C. 745 : 6 R. L. 588 ; 
A. I. R. 1934 Lab. 583. 

S. 114, 111. (b) — Corroboration— Neces- 
sity of. 

The evidence of an accomplice, however 
trustworthy it may be, should not be acted 
upon unless it is corroborated as against 
tbe particular accused in material respects. 
The case of an aceused who is . convicted 
upon his own plea and then appears as a 
witness against his co-accused, comes within 
the ambit of this rule. Allisah Rajesah v. 
Emperor. 34 Cr. L. J. 136 : 

141 I. C. 347 : 34 Bom. L. R. 1453 ; 
I. R. 1933 Bom. 76 (2) : A. I. R. 1933 Bom. 24. 

S. 114, 111. (b)— Corroboration, what 

is. 

Evidence of an isolated instance of associa- 
tion by itself is not of much corroborative 
value. Ranbir Singh v. Emperor. 

33 Cr. L. J. 242 : 
136 I. C. 19 ;33 P. L.R. 241 ; 
I. R. 1932 Lab. 195 : A. I. R. 1932 Lah. 204. 

S. 114, III. (b) —Corroboration, what is . , 

There is a general consensus of judicial 
opinion that the corroboration must be 
with regard to circumstances showing that 
the particular accused was connected with 
the crime. Jai Singh v. Emperor, 

33 Cr. L. J. 287 : 
136 I. C. 321 : 8 O. W. N. 1240 : 
I. R. 1932 Oudh 113.: A. I. R. 1932 Oudh 11. 

S. 114, 111. lb) — Evidence of ac- 
complice. 

An accomplice is unworthy of credit unless 
he is corroborated in material particulars. 
Where there are several accused, the 
corroboration must go to the' guilt of each 
of the accused separately, and it' must be 
such as to satisfy the Court that the 
approver has not substituted the name of 
one or more of the . accused for that of 
some other person who actually took ppt 
in committing the offence. The rule with 
regard to corroboration of the statement of 
an accomplice is not an absolute one. But 
it is only in exceptional cases that the 
corroboration can be dispensed with. A 
witness who does not carry much weight is 
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IJarcndra Nalh MuJccrjcc v. Chiiinnn}], TiirnngnT ! 
MiinicipalUy. 2 Cr. L. J. 144 : 

1 C. L. J. 15. 

S. 114 — Police refusing to refresh 

memory as to date of arrest— Jw/crcHcc. 

Where the Assistant Sub-Inspector of Police is 
asked to remember the date of arrest of the ac- 
cused, but he refuses to refresh his mcmorj’, the 
Court may draw an inference against him. Lul 
Singh V. Emperor. 37 Cr. L. J. 940 : 

164 I. C. 373 ; 9R. L.lll : 
38 P. L. R. 881 : A. 1. R. 1936 Lah. 707. 

S. 114 — ^Two further illustrations to 

lllus. (b), S. 114— 0/ycct 0 /. 

Two further illustrations given to Ulus. (6), 
S. 114, Evidence Act, show circumstances in 
which the presumption normally to be drawn 
is capable of being displaced. These illustrations 
arc not exhaustive. . They arc given by way of 
guidance only, and in order that a Court may 
test the facts of a particular case to see 
whether anything has emerged to show that 
the evidence of an accomplice need not be 
corroborated in material particulars. The 
King v. Kga Myo. (F. R.) 39 Cr. L. J. 581 : 

.175 I. C. 465 : 1938 Rang. 190 : 
10 R. Rang. 494 : A. I. R. 1938 Rang. 177. 

114— Woman sleeping in room 

containing two cots, presttvipltun — Extent of. 
The illustrations to S. 114, lilvidcnce Act, 
show the extent to which Court may draw 
presumptions and clearly S. 114 is no justifi- 
cation for a Court presuming without evidence 
that because a woman sleeps in a room with 
two cols, her husband, an inmate of the house, 
has slept on the other cot on a particular night. 
Sheicnkram l.'isardasf! v. Emperor. 

40 Cr. L. J. 661 : 
182 I. C. 464 ; 12 R. S. 8 : 
A. I. R. 1939 Sind 130. 

— Ss. 114, 133 — Accomplice— Absence of 

evidence that the intriguing rvife shared xoith 
accused’s intention to hill her htisband — She held 
not an accomplice. 

The facts that the deceased met his death at 
the hands of the accused in the presence of the 
wife of the deceased who was, in all probability, 
in love with the accused and that she made no 
attempt at all to prevent the commission of the 
crime, arc quite insufficient, to render her an 
accomplice whose evidence requires corrobo- 
ration under the provisions of the Evidence 
Act. There should be evidence to shmv that 
she shared with the accused any intention that 
the deceased should be killed. In re : Addanki 
Venkadu. 40 Cr. L. J. 606 : 

181 I. C. 933 ; 1938 M. W. N. 1272 : 
49 L. W. 175: HR. M. 883: 
A. I. R. 1939 Mad. 266. 

Ss. 114, 133 —Corroboration, necessity 

of. 

Under S. I.'IS, Evidence Act, approvers arc 
competent witnesses against the accused 
jjcrsons, and a conviction l)ascd on the uncorro- 
borated evidence of an approver would not be 
illegal “ merely” because of want of corrobo- 
ration. Notwithstanding S. 114 and Illustra- 
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tion (6), the Courts are not tied down in anv 
technical way ; but it is their duty when de- 
ciding (i) whether any corroboration of a 
particular accomplice is required : lii) what 
amount or kind of corroboration is required, to 
look at the question as a prudent man, desiring 
to avoid error and to arrive at the truth, 
would look at it. Therefore, where the Court, 
while keeping in view the presumption that an 
accomplice is unworthy of credit unless he is 
corroborated in material particulars and after 
making due allowance for the considerations 
which render the evidence of an accomplice 
untrustworthy, nevertheless comes to the con- 
clusion that it is true although uncorroborated 
and that it establishes the guilt of the accused, 
it is its duty to convict. Balmokand v. 
Emperor. 16 Cr. L. J. 354 ; 

28 I. C. 738 : 11 P. W. R. 1915 Cr. : 

17 P. R. 1915 Cr. : 246 P. L. R. 1915 : 

A. I. R. 1915 Lah. 16. 

Ss. 114, 133— Corroboration — Suffi- 
ciency of. 

i The cvidcnc • of an accused person’s conduct 
may be used as corroboration of an approver’s 
story. But when the conduct of the accused, 
though raising a very strong suspicion against 
him is not inconsistent with his innocence, it 
must be considered as insufficient corroboration 
of approver’s story and, therefore, not afford- 
ing a safe basis for conviction, Chatrn Malik 
V. Emperor. 29 Cr. L. J. 851 : 

111 I. C. 435 : 10 Lah. 265 : 

A. I. R. 1928 Lah. 681. 


Ss. 114, 133— Uncorroborated cvi-. 

dcncc of accomplice— Conviction on— Legality of. 

In a case of kidnapping followed by murder, 

' the uncorroborated evidence of an accomplice, 
whose share in the crime was almost as bad as 
that of any of those who took part in it, was 
the only evidence against those implicated in 
the crime : Held, that a conviction based on 
' such evidence is not illegal if the Court is 
! satisfied after mature consideration that the 
accomplice has spoken the truth. Nga Po Chit 
V. Emperor. (F. B.) 12 Cr. L. J. 132 : 

9 I. C. 778 : 4 Bur. L. T. 50. 


Ss. 114, 133 — Uncorroborated testi- 
mony of accomplicc—Valuc of — Duty of Court to 
Icst.^ 


Though the terms of S. 133, Evidence Act, 
siiggc.st tliat a conviction based upon evidence 
of the kind above referred to, is to be regarded 
ns exceptional and though according to Illus- 
tration (b), S. 114, the Court may presume that 
an .accomplice is unworthy of credit unless he 
is corroborated in material particulars, the 
Court must carefully test the truth of the 
uncorroborated evidence of an accomplice 
and must search for the motives which have 
prompted him to say what he said and for the 
cireumstances which led up to his disclosures 
and that the evidence must be subjected to the 
most rigid tests in the endeavour to ascertain 
the true facts. Nga Po Chit v. Emperor. 
(F. B.) 12 Cr. L. J. 132 : 

^ 9 I. C. 778 : 4 Bur. L. T. 50. 
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not sufficient corroboration of an accomplice. 
Sheo Naraitt Singh v. Emperor. 

26 Cr. L. J. 1317 : 

89 I. C. 261 : 12 O. L. J. 429 : 

A. I. R. 1925 Oudh 715. 

S. 114, III. {h)~Evidence of accomplice. 

As a general rule, there is a presumption 
that an accomplice is unworthy of credit, 
unless he is corroborated in material 
particulars. The existence of general hostility, 
general enmity and a desire, liowever strong, 
or a motive, however effective, to proeure 
the death of another person may be a 
piece of circumstantial evidence, but is not 
corroboration of a statement of participation 
in a particular crime. Corroboration must 
point indubitably to the identification of the 
person charged with the particular act with 
which the direct evidence connects him. 
Kalwa V. Emperor. 'Ll Cr. L. J. 746 . 

95 I. C. 74 ; 24 A. L. J. 410 : 48 All. 409 : 

A. I. R. 1926 All. 377. 

S. 114, 111. (b) — Evidence of accom- 
plice. 

As a rule, the statement of a co-accused 
ought not to be relied upon without sufficient 
corroboration on material points. The evi- 
dence of a witness, who retracts his state- 
ment in the cross-examination, cannot be 
safely relied upon against an accused person 
unless there are very strong reasons for hold- 
ing that the second statement is absolutely 
false. The Court cannot rely upon a mere pro- 
bability in a criminal case. Shah Alim v. Em- 
peror. 26 Cr. L. J. 412 : 

84 I. C. 1052 : 6 L. L. J. 280 : 

A. I. R. 1925 Lah. 44. 

S. 114, III. (b) — Evidence of accom- 
plice — Corroboration, necessity of. 

The rule requiring independent corroboration 
in material particulars of the evidence of an 
accomplice is only a rule of caution, which for 
a long time, lias been adopted as a rule of 
practice by the Courts in England as well as 
in India, and is now virtually a rule of law'. 
The reason underlying the rule is that the 
testimony of an accomplice is regarded as 
tainted evidence and it is, tlierefore, considered 
unsafe to base a conviction on it unless there 
is independent corroboration forthcoming. 
On the same prineiple, corroboration is insisted 
upon in the case of the evidence of informers. 
The evidence of an accessory after the event 
suffers more or less from the same taint as 
the evidence given by an accomplice. It 
would be very unsafe to accept the solitary 
evidence of such a person as proving the guilt 
of the accused without independent corrobora- 
tion in material particulars. Emperor v. Kalloo. 

38 Cr. L. J. 286 : 

166 1. C. 667 : 1937 O. L. F. 33 : 

9 R. O. 328 : 1937 O. W. N. 104 : 

A. I. R. 1937 Oudh 259. 

S. 114, III. (b) — Evidence of accom- 
plice. 

In dealing with the evidence of an accom- 
plice, the Judge is not bound to rely on such 
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statements only as are corroborated by reliable 
evidence. ^ Once a foundation is established 
for a belief that such a witness is speaking 
the truth, because his statement is corrobo- 
rated by true evidence on material points, 
the Judge is at liberty to come to a conclusion 
as to the truth or falsity of other statements 
not corroborated. Bhimrao Narsimha Hublikar 
V. Emperor. 26 Cr. L. J. 696 ; 

86 I. C. 72 ; 27 Bom. L. R. 120 : 

A. I. R. 1925 Bom. 261. 

S. 114, III. (b) — Evidence of accom- 
plice— Penal Code (Act XLV of 1860), S. 302— 
Murder — Accomplice, statement of — Corrobora- 
tion. 

A statement of an accomplice cannot be 
accepted as proof against an accused person 
without corroboration in material particulars. 
In dealing with the evidence of an accomplice 
it must be remembered that it is easy for a, 
single-handed murderer or suspect to make 
up a plausible story implicating another person 
along with himself in the commission of a 
crime, especially when that other person is 
not present when the story is first told. Before 
the story of an accomplice in a murder case 
can be safely accepted, his statement with 
regard to the date and occasion of the death 
of the deceased must be corroborated. Feroze 
Khan v. Emperor. 26 Cr. L. I. 769 : 

86 I. C. 401 : 6 L. L. J. 608 : 

A. I. R. 1925 Lah. 268. 

— S. 114, 111. (b) — Evidence of accom- 

plice— Penal Code (Act XLV of 1860), S. 396— 
Dacoity with murder — Approver, statement of— 
Corroboration. 

Accused were charged with an offence under 
S. 896, Penal Code, and the principal evidence 
against them was that of an approver. The 
latter stated that shortly after the commission 
of the dacoity, they met a particular person 
at some distance from the scene of the dacoity. 
and this part of his story was borne out by the 
person referred to by him. The accused were 
arrested only a few hours after the commission 
of the dacoity travelling in the company of 
the approver ; Held, that the evidence of the 
approver was amply corroborated and the 
offence had been established against the 
accused. Hakim v. Emperor. 

26 Cr. L. J. 343 : 

84 I. C. 647 : A. I. R. 1923 Lah. 153. 

S. 114, 111. (b) — Evidence of accom- 
plice. 

Where the bribe-giver does not offer a bribe 
willingly, but the official concerned makes 
use of his official position to enforce his 
illegitimate demand, and the witnesses as to 
payment of bribe are not striving to save 
themselves by throwing the blame for the 
offence upon the bribe-taker : Held, that a 
conviction could be based on the uncorrobo- 
rated testimony of such witnesses though 
accomplices. At any rate, they are such wit- 
nesses that a much slighter degree of corrobo- 
ration is needed to establish their credit than 
would be the case if they were entirely volun- 
tary accomplices in the offence which they 
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S. 114 (e)— Official Act — Presumption 

—C. P. C. (Act V of 1908), O. XXI, r. 24 (2)— 
Warrant signed by Serishtadar “by order ” — 
Presumption. 

Where a Serishtadar signs a warrant “by 
order” the presumption under S. 114 (c), 
Evidence Act, is applicable, and he must be 
held to be the officer appointed by the Court to 
sign processes as required by Cl. (2) of r. 24 
of O. XXI of the C. P. C. Girdhar Sarkar v. 
Harish Chandra. 24 Cr. L. J. 584 : 

73 I. C. 328 : 37 C. L, J. 331 
27 C. W. N. 1042: 
A. I. R. 1923 Cal. 584. 

S. 114 (b) — Evidence of accomplice— 

Presumption under S. 114 (b) — Court can depart 
from it under special circumstances —Conviction 
in such cases is not illegal under S. 133. 

Under S. 114 (b) of the Evidence Act, a Court 
may presume that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars, and the ordinary rule is to presume 
that accomplices are unworthy of credit unless 
corroborated in material particulars. In re: 
Surajpal Singh. 39 Cr. L. J. 818 

176 I. C. 853 : 11 R. N. 81 : 
1938 N. L. J. 185 : 
I. L. R. 1938 Nag. 516 : 
A. I. R. 1938 Nag. 328. 

S. 114 (e) — Official act— Presumption of 

regularity. 

Where an officer takes action under a parti- 
cular section, the presumption is that he had 
full powers to do the same' until the contrary 
is proved by the accused. Emperor v. Abdul 
Ghafur. 30 Cr. L. J. 566 : 

116 I. C. 29 : 1929 A. L. J. 28 : 
I. R. 1929 All. 509: 
A. I. R. 1929 All. 68. 

S. 114 (e) — Presumption — Due promul- 
gation, if can be presumed. 

There is no presumption under S. 114 (e). Evi- 
dence Act, that the order was published as 
required by S. 222, Bengal Municipal Act. The 
fact that the accused applied for licence to sell 
meat within the limits of the Municipality in the 
previous year does not throw the onus upon 
him to show negatively that there was no pro- 
mulgation as is required by law. Khtirshid 
Chik V. Raniganj Municipality. 

139 I. C. 134 : 36 C. W. N. 823 : 

I. R. 1932 Cal. 558 : 
A. I. R. 1932 Cal. 833. 

S. 114, Cls. (e) (f) — Notification under 

Bengal Embankment Act— Official act— Presumption 
of regularity — Publication of Notification under 
S. 6, Bengal Embankment Act— Presumption under 
S. 114 (e) and (f) if can be relied upon. 

Apart from the difficulty of getting direct 
proof of local publication of a notification under 
S. 6, Bengal Embankment Act after an interval 
of time exceeding 25 years, the Crown can be 
permitted to rely on the presumption under 
S. 114, Cls. (e) and ( /). Ramadhikari Singh v. 
Emperor. 38 Cr. L. J. 266 : 

166 I. C. 699 : 9 R. P. 337 : 

3 B. R. 214 : A. I. R. 1937 Pat. 14. 
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: S. 114, 111. (a). 

Interpretation. 

Object. 

Onus of proof. 

— Possession of stolen property. 

Presumption. 

^ Property not proved as stolen. 

— — Scope. 

S. 114, 111. (a)— Interpretation. 

The expression “soon after” in S. 114, 111. (a). 
Evidence Act, would not apply to the case of 
goods discovered thirteen months after the 
theft. A person found in possession of stolen 
goods 2 or 3 years after the theft is not bound 
to explain his possession thereof. In re : 
Jaimullabdin. 20 Cr. L. J. 819 : 

53 I. C. 819 : 26 M. L. T. 389 : 
11 L. W. 43 : 38 M. L. J. 489 : 
A. I. R. 1920 Mad. 1025. 

S. 114,111. (a)-Object. 

111. (a) to S. 114, Evidence Act, is only an 
example of the manner in which inferences 
can be drawn from the common course of 
events, human conduct, etc. Smith v. Emperor. 

19 Cr. L. J. 189 : 
43 I. C. 605 ; A. I. R. 1918 Mad. 111. 

S. 114, 111. (a) — Onus of proof. 

S. 114 does not relieve the prosecution of the 
onus of proving the accused’s guilt in respect 
of a charge under S. 411, Penal Code, the onus 
is there just as in the case of any other charge, 
but under certain conditions, a presumption may 
arise to alleviate it. Giyan Chandra v. Emperor, 

38 Cr. L. J. 196 : 
166 I. C. 363 : 9 R. A. 403 : 
1936 A.- L. J. 1158 : 
1936 A. W. R. 973; 
A. I. R. 1937 All. 47. 

S. 114, III. (a) — Possession of stolen 

property — Presumption. 

Where stolen property is found in the posses- 
sion of a person soon after the theft, the Court 
is under S. 114, Evidence Act, entitled to 
presume that either that person is himself the 
thief or. he has received the goods knowing 
them to be stolen, unless he can account for 
his possession. Yamin v. Emperor. 

26Cr. L.J. 145: 
83 I. C. 705 : A. I. R. 1924 All. 701. 

^ — S. 114, 111. (a) —Possession of stolen 

property — Time of. 

In a case of possession of stolen goods, no.fixed 
time limit can be laid down to determine 
whether possession is recent or otherwise. 
Every case must be judged on its own facts. 
Emperor v. Ekabbar., 27 Cr. L. J. 617 : 

94 1. C. 361 : A. I. R. 1926 Cal. 925. 

S. 114, III. (a)— Presumption— Saitent 

of- 

By reason of S. 114, Ulus, (a). Evidence Act, 
the Court is entitled to presume that a person 
who is found in possession of property which 
has been stolen is either the receiver or the 
actual thief. The nature of the presumption 
which the Court should draw in each individual 
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speak to. Deonandan Pershad Singh v. Em~ 
peroT. 3 Cr. L. J. 452 : 

10 C. W. N. 669 : I. L. R. 33 Cal. 649. 

S. 114, 111. (b) — Evidence of accom- 
plices— Value of. 

As a matter of law, the uncorroborated evi-' 
dence of an accomplice is sufficient to support 
a conviction, but as a matter of policy, it is 
generally unsafe to rely on such evidence alone. 
Muhammad Panah v. Emperor. 

35 Cr. L. J. 1170 : 
150 1. C. 917 : 7 R. S. 33 ; 
A. I. R. 1934 Sind 78 (2). 

S. 114, 111. (b) — Eoidcncc of accom- 
plice— Value of. 

Courts must exercise great caution If there 
are circumstances which indicate inducement 
or pressure. Inducement by means of pro- 
mise pardon is aa instance of inducement 
permitted by law. Bimal Pershad Jain v. 
Emperor. 35 Cr. L. J. 752 : 

148 I. C. 745 : 6 R. L. 588 : 
A. I. R. 1934 Lab. 583. 

S. 114, III. (b) — Evidence of accom- 
plice — Value of. 

Evidence of accomplice requires indepen- 
dent corroboration as against each accused. 
Emperor v. Shankarshel Ramshel. 

35 Cr. L. J. 317 : 
147 I. C. 25 : 35 Bom. L. R. 1040 : 
58 Bom. 40 : 6 R. B. 181 : 
A. I. R. 1933 Bom. 1182. 

S. 114, 111. (b) — Evidence of accom- 
plice— Value of. 

S. 114 should be read along with S. 13o, 
Evidence Act, in order to determine the 
manner in which the testimony of an accom- 
plice should be dealt with before basing a 
conviction on his evidence alone. Though the 
Evidence Act does not require the Judge to 
make a presumption of the untrustworthiness 
of an accomplice’s evidence, the proper course 
for the Court to follow is to make the pre- 
sumption unless there be special occasion for* 
not doing so. This does not deprive the 
Court of the right given by the Legislature to 
exercise its discretion. The previous state- 
ments of an accomplice cannot legally amount 
to corroboration within the meaning of illustra- 
tion (6) to S. 114 of the Indian Evidence Act. 
Mulhu Kumarasawmi Pillai v. Emperor. 

13 Cr. L. J. 352 : 
14 I. C. 896 : 1912 M. W. N. 549 ; 

12 M. L. T. 1. 

S. 114, 111. (b) — Evidence of accom- 
plice— Value of. 


accomplice tends at the same time to dimi- 
nish the presumption that he will not ack- 
nowledge and confess it with, sincerity and 
truth. Muhammad Panah v. Emperor. 

35 Cr. L. J. 1170 ; 

150 I. C. 917 : 7 R. S. 33 ; 

A. I. R. 1934 Sind 78 (2). 


S. 114, 111. (h)— Evidence of approver — 

Approver— Corroboration — Corroboration of ap- 
provers inter se— Penal Code (Act XLV of 1860), 
S. 411, offenee under— Corroboration required. 

An approver is unworthy of credit as against 
each accused unless corroborated in material 
particulars. One approver cannot corroborate 
another approver unless there is something on 
the record to show that they had no chance of 
collaboration before giving evidence. The 
evidence that the accused appeared before 
certain panchayats which made certain inquir- 
ies into certain thefts or that they received 
moneys (Jbhungas) promising to restore property 
cannot be corroborative evidence of an offence 
under S. 401, Penal Code. The corroborative 
evidence of witnesses that the assembling of the 
accused at a particular well was* always 
followed by a theft is not sufficient corrobora- 
tion wh 're none of the witnesses ever reported 
to the Police at the time of the occurreme of 
any one of the thefts that it was preceded 
by a meeting of the accused at a particular 
well. Munshi v. Emperor. 27 Cr. L. J. 600 : 

94 1. C. 264 : 27 P. L. R. 276 : 

A. I. R. 1926 Lah. 439. 


S. 114, 111. {b)— Evidence of approver— 

Corroboration — Necessity of —Conspiracy to mur- 
der— Approver — Corroboration. 

The evidence of an approver, if believed, is 
sufficient foundation whereon to repose a 
conviction, but in practice the Courts ex majori 
cautela insist upon corroboration of an appro- 
ver’s statement in material particulars. The 
only corroboration of an approver’s statement 
in a case in which the accused were charged 
with conspiracy to murder was that shortly 
after the alleged date of the conspiracy, the 
accused helped the approver in obtaining 
murderous weapons : Held, that this was 
sufficient corroboration to satisfy the require- 
ments of the law. Tota Singh v. Emperor. 

23 Cr. L. J. 734 ; 

69 I. C. 462. 


S. 114, 111. {h)—Evidenee of approver— 

Corroboration — Necessity of. 

While S. 114, illustration (h). Evidence Act, 
is not imperative, the Courts ex majori 
cautela insist' upon the corroboration of an 
approver’s evidence in material particulars. 
Kauromal v. Emperor. 25 Cr. L. J. 1057 : 

81 I. C. 881 : A. I. R. 1925 Sind 105. 


There must be corroboration of accomplice’s 
evidence in material particulars. Jia Singh v. 
Emperor. 33 Cr. L. J. 287 • 

136 I. C. 321 : 8 O. W. N. 1240 : 
I. R. 1932 Oudh 113: 
A. I. R. 1932 Oudh ll. 

S. 114, 111. (b) — Evidence of accom- 
plice— Value of . 

Whatever attenuates the wickedness of the 


S. 114, 111. {h)— Evidence of approver. 

The corroboration of an approver’s story on 
the question of the identity of the accused 
persons as participators in the offence requires 
careful investigation, and the accused must be 
given the benefit of the doubt if the Court is 
of opinion that the evidence on the question 
of identity is not sufficient to exclude a 
reasonable doubt. Monohar Mandal v. 
Emperor. 31 Cr. L. J. 115 : 

J26 L C. 775 :A. I. R. 1930 Cal. 430. 
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case depends entirely upon the nature of the 
evidence adduced. Where a long interval has 
elapsed before the stolen property has been 
recovered, it is often unsafe to assume that 
the possessor was the actual thief. The 
highest presumption which can be drawn from 
the possession of stolen property by itself, and 
in the absence of any other evidence, is pre- 
sence at the scene of the theft. Nga Thein Pe v. 
The King. 41 Cr. L. J. 44 : 

184 I. C. 545 : 12 R. Rang. 155 ; 
A. I. R. 1939 Rang. 361. 

S. 114, III. (a) — Presumption— If re- 
buttable by facts. 

It is clear that under S. 114, Ulus, (n). Evid- 
ence Act, there is a presumption against a man 
in possession of recently stolen goods that he 
knew them to be stolen. But it is not necess- 
ary to rely on the presumption if the facts do 
not warrant it. Emperor v. Saifat. 

38 Cr. L. J. 1066 : 
171 I. C. 342 ; 39 P. L. R. 1 : 
I. L. R. 1937 Lah. 227 : 10 R. L. 185 : 

A. I. R. 1937 Lah. 700. 

S. 114, III. (a) — Presumption — Nature 

of. 

A presumption arises against a person who is 
found in possession of recently stolen property. 
But the presumption under S. 114, Evidence 
Act, is only a presumption of fact and is 
rebuttable. " Emperor v. Paltooram. 

37 Cr. L. J. 1004 : 
1641. C. Ill (1): 18N.L.j.237; 

9R. N.22. 

S. 114, 111 (a)~Presumption— Posses- 
sion of stolen property. 

Where a thief got into a house by house- 
breaking and the stolen property was found 
in his possession, he may be presumed not 
only to have committed the theft but also 
house-breaking. Husein v. Emperor. 

17 Cr. L. J. 32 : 
32 I. C. 160 : A. I. R. 1916 L. Bur. 12. 

S. 114, 111. (a)— Presumption— Scope 

of. 

Though illustration (a) to S. 114, Evidence 
Act, refers to cases of theft, the provision 
in question is no more than an illustration 
and the presumption is not confined to 
cases of theft but extends to all charges, 
however penal, including even murder. Con- 
sequently, where a person is found to have 
been in possession of part of property stolen | 
in a dacoity soon after the dacoitj', it j 
may be presumed that he was one of 
the dacoits or that he received the property 
knowing it to have been stolen at the 
dacoity. Itamsarup Singh v. Emperor. 

32Cr. L.J.72: 
128 I. C. 121 : 9 Pat. 606 : 
11 P. L. T. 867 : 

I. R. 1931 Pat. 9: 
A. I. R. 1930 Pat. 513. 

S. 114, 111. {a.)— Presumption under — 

Discretion to draw. 

The presumption that may arise under S. 114 


EVIDENCE ACT (I OF 1872) 


from recent 
cretionary. 


possession of stolen property is dis- 
Bhutnath JMondal v. Emperor, 

33Cr. L.T.40: 
134 I. C. 1071 : 35 C. W. N. 291 ; 

I. R. 1932 Cal. 31 (2) ; 
A. 1. R. 1931 Cal. 617. 


. ?■ Presumption under — 

Nature of. 


The possession of stolen property would 
raise not a violent or strong presumption 
but a probable presumption merely. Suchit 
V. Emperor. 

32 Cr. L. J. 614 
1301. C. 800 :U2 P. L. T. 350 
I. R. 1931 Pat. 208 
A. I. R. 1931 Pat. 85. 


S. 114, 111. (a) — Presumption under— 

\Vhc7i arises. 

Where an article which was stolen in October 
was recovered from the posse.ssion of the 
accused in the following May, the Court, 
under S. 114, is entitled to presume that 
the accused is either a thief or a 
retainer of stolen goods knowing them to be 
stolen unless he can account for his possession 
of the goods. Pcoti v. Emperor. 

34 Cr. L. J. 1018 : 

145 I. C. 609 : 6 R. A. 135 : 

1933 A. L, J. 523 : 

A. I. R. 1933 All. 461. 


S. 114, 111. {a)— Presumption under — 

When does not arise. 


Stolen property found in possession of accused 
after six months— Presumption under S. 114, 
111. (a) cannot be relied upon. Jagnarain 
Tcioari v. Emperor. 36 Cr. L. J. 1466 : 

158 I. C. 840 : 8 R. C. 219 : 
A. I. R. 1935 Cal. 680. 


S. 114, 111. (a) — Prcsmnpliom — When 

arises — Duty of Croxon. 

It is, no doubt, true that if all the accused 
persons were in joint possession of the 
stolen property, a presumption would arise 
that all of them were either thieves or 
receivers of stolen ijroperty. But before 
such presumption could be raised, it is 
incumbent on the Crown to prove (a) 
that each one of the accused had either 
physical or constructive possession of the 
stolen property or any part of it or 
(6) that one or more of the accused had 
possession of the stolen property or any part 
of-it, either physical or constructive, on behalf 
of themselves and the other co-accused and to 
tlicir knowledge. Mataro v. Emperor, 

29 Cr. L. J. 924 : 

111 I. C. 732 : 23 S. L. R.'5 : 

A. I. R. 1929 Sind 9. 


S. 114, 111. (a) — Presumption — When 

arises. 


No doubt, possession of stolen ghee immedi- 
ately after the theft raises the presumption 
of theft against the person in whose possession 
stolen ghee is found. But the law is clear 
that in order to raise the presumption, the 
possession of the property must be exclusive 
as well as recent. Possession implies not 
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S. 114, III. (b) — Eujdejicc of approvers 

— Value of. 

A co-accused against whom the charge has 
been unconditionallj' withdrawn is a more 
reliable witness than an accomplice who is 
examined under conditional pardon. Sudani 
Chandra Bag v. Emperor. 34 Cr. L. J. 675 : 

144 I. C. 74 : 1. R. 1933 Cal. 494 : 

A. I. R. 1933 Cal. 148. 

S. 114, 111. (b) — Evidence of approver 

— Value of. 

Approver’s evidence against his co-accused 
must be independently corroborated. lianbir 
Singh V. Emperor. ~ 33 Cr. L. J. 242 : 

136 I. C. 19 ; 33 P. L. R. 241 : 
I. R. 1932 Lab. 195 : A. I. R, 1932 Lab. 204. 

S. 114, 111. (b) — Evidence of approver 

— Value of . 

It is not safe to base a conviction on the 
testimony of an approver unle.ss it is corro- 
borated on vital points. Jang Singh v. 
Emperor. 27 Cr. L. J. 918 : 

96 I. C. 262. 

S. 114, 111. (b) — Evidence of spy — 

Value of. 

Some degree of disfavour docs attach to 
persons playing the role of spy or informer. 
Their evidence must be carefully scrutinized 
and the weight to be attached to it must 
depend upon the character of each individual 
witness. Bhuncshioari Pershad v. Emperor. 

32 Cr. L. J. 860 : 
132 I. C. 234 : 8 O. W. N. 503 : 

I. R. 1931 Oudh250 : 
A. I. R. 1931 Oudb 172. 

S. 114, 111 (b) — Interpretation —‘il/fli/,’ 

whether it means ‘must’. 

The word ‘may’ in lllus. (6) to S. 114. Evid- 
ence Act, does not mean ‘must.’ Emperor 
v. O. A. Mathews. 31 Cr. L. J. 809 : 

125 I. C. 281 : A. I. R, 1929 Cal. 822. 

S. 114, 111. (b)— Offence of dacoity 

— Corroboration — Nature of. 

Evidence relating to the recovery of alleged 
stolen articles from the possession of an accused 
person, which is itself suspicious and unsatisfac- 
tory, cannot be treated as corroborating the 
evidence of an approver involving that accused 
person in the commission of an offence of 
dacoity. The house of a person accused of 
dacoity was searched in his absence and 
certain stolen articles were alleged to have 
been recovered. TJie accused was given no 
opportunity of checking the result of the 
search or giving any explanation as to how 
the articles came into tlie'house. There was 
no evidence as to where the respective articles 
were found nor as to who produced them : 
Held, that the evidence as to the search was 
unsatisfactory and could not be used as 
corroboration of tlie approver’s statement 
incriminating the accused. Saudagar Singh v. 
Emperor. 25 Cr. L. J. 495: 

77 I. C. 895 : 5 L. L. J. 572 : 
A. I. R. 1923 Lab. 683. 
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—E^^ff confession 

Confessing accused retracting confession and 
reru.smg to accept pardon— Effect of, stated. 
i\ga Pohlaing v. Emperor. 35 Cr. L. J. 39 • 
146 I. C. 303 (2) : 6 R. Rang. 89 ! 
A. I. R. 1933 Rang. 320. 


S. 114, 111. (b) — Retracted confession. 

Evidence of an approver is not a good 
corroboration of a retracted confession. Indar 
Datt V. Emperor. 32 Cr. L. J. 818 • 

132 I. C. 185 : 1. R. 1931 Lab. 537 
A. I. R. 1931 Lab. 408. 


S. 114, 111. {h)— Retracted confession. 

The Court should not legitimately apply rules 
of prudence which relate to the sworn testi- 
mony of an accomplice or approver to the 
retracted confession of a confessing prisoner, 
and by means of the application of these rules 
impliedly make that retracted confession 
substantive evidence against the persons 
accused along with the confessing prisoner. 
Baboo Singh v. Emperor. 37 Cr. L. J. 163 : 

159 I. C. 875 : 1936 O. L. R. 5 : 

1936 O. W. N. 64 : 8 R. O. 212 : 

A. I. R. 1936 Oudb 156. 


S. 114, 111. (b) -Scope. 

Effect of Ss. 114, 111. (6) and 133, which 
arc to be read together, considered. Aung 
Hla V. Emperor. (S. B.) 33 Cr. L. J. 205 ; 

. 135 I. C. 849 : 9 Rang. 404 : 

I, R. 1932 Rang. 65 : 

A. I. R. 1931 Rang. 235. 

S. 114, 111. (b) -Scope. 

S. 114, illustration (6), Evidence Act, is meant 
to embody a rule of practice which deserves all 
the reverence of Jaw, viz., tliat no respect ouglit 
to be paid to the testimony of an aoeompliee, 
unless he is corroborated in some material 
circumstances, and the corroboration ought to 
consist of the circumstances tliat affect the 
identity of the party accused. Such evidence 
should not, as a rule, be accepted, except in 
very exceptional cases. Persons who actually 
pay bribes or co-operate in such payment 
or arc instrumental in the negotiations for the 
purpose are accomplices of the person bribed 
and their testimony should not be accepted 
without independent corroboration. The evi- 
dence of one accomplice is not sufficient 
corroboration of the evidence of other accom- 
plices and previous statements made by an 
.accomplice are not such corroboration of his 
evidence in Court .as to satisfy the require- 
ments of the rule requiring an accomplices 
evidence to be corroborated, fn re : 

Jiao 12Cr. L.J. 150 : 

9 I. C. 897 : 1911, 1 M. W- N. 327 : 

21 M. L. J. 283 : 10 M. L. T. 84. 

S. 114 111. (b) —Statement of appro- 
ver - Confession of co-accused, whether corrobora- 
lion— Material corroboration, what amounts to. 

The confession of a co- accused does not rank 
as corroboration of the statement of the 
aonrover. Where reason.able proof e.xists that 
a sZ of money deposited by the accused 
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only the physical act of detention but 
also an intention to possess which is 
known to civil lawyers as the animus 
possidcndi. Maiaro v. Emperor. 

29 Cr. L. J. 924 : 
111 I. C. 732 : 23 S. L. R. 5 : 
A. I. R. 1929 Sind 9. 

S. 114, 111. {a) —Presumption — When 

arises. 

Under S. 114, Evidence Act, the Court may, 
if the circumstances justify it, draw a 
presumption of guilt against a person who is 
in possession of stolen property ; but the 
section does not lay down that whenever a 
person is in possession of stolen goods, a pre- 
sumption of his guilt automatically arises. 
The 111. (a) itself shows that the presump- 
tion will not arise unless the accused is in 
possession of the goods soon after the theft and 
unless he is unable to account for his posses- 
sion. Giyan Chandra v. Emperor. 

38 Cr. L. I. 196 : 
166 I. C. 363 : 1936 A. L. J. 1158 : 

1936 A. W. R. 973 : 
A. I. R. 1937 All. 47. 

•s 

S. 114, 111. {a)— Presumption — When 

arises. 

When a person is found in possession of 
stolen articles soon after the theft, the law 
presumes that such person must either be 
the thief or the receiver of the stolen goods. 
The identity of the stolen articles being 
establised, the identity of the thief or the 
receiver of the stolen goods is presumed to be 
established. Hazari v. Emperor. 

31 Cr. L. J. 1210 : 
127 I. C. 247 : 7 O. W. N. 527 : 
A. I. R. 1930 Oudh 353. 

S. 114, 111. (a) — Presumption — When 

can arise. 

To justify a presumption of guilt under 
S. 114, 111. (a). Evidence Act, the possession 
of the accused in respect of property 
proved to have been stolen must be estab- 
lished. Gul Shera v. Emperor. 

34 Cr. L. J, 163 ; 
141 1. C. 537 : I. R. 1933 Sind 58 ; 

A. I. R. 1932 Sind 180. 

S. 114, 111. (a) —Presumption — When 

does arise. 

A person found in possession of the stolen 
property a couple of hours after the commis- 
sion of a burglary can, therefore, be rightly 
convicted of an offence under S. 457, Penal 
Cdde. Jai Narain v. Emperor. 

34 Cr. L. J. 649 (1) : 
143 I. C. 835 : 10 O. W. N. 47 : 

I. R. 1933 Oudh 207 : 
A. I. R. 1933 Oudh 117. 

S. 114, 111. (a) — Presumption — When 

does not arise. 

If a few stolen articles are found in possession 
of a person under circumstances which 
may give rise to the probability of' 
his coming by them honestly some 
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time after the theft, the presumption does 
not arise. Emperor v. Ekabbar. ■ 

27 Cr. L. J. 617 : 
94 I. C. 361 : A. I. R. 1926 Cal. 925. 

S. 114, HI. (a)— Presumption — IF/ien 

does not arise. 

If several months have passed, or if the 
accused is able to give an apparently 
reasonable explanation of his possession of 
the stolen property, the presumption will not 
arise. Giyan Chandra v. Emperor. 

38 Cr. L. J. 196 : 
166 I. C. 363 : 1936 A. L. J. 1158 : 

1936 A. W. R. 973: 
A. I. R. 1937 All. 47. 

S. 114, 111. (a) — Presumption, when does 

not arise. 

Possession of stolen goods several months 
after the theft and at a place several miles 
away from the' scene of theft, does not raise 
any presumption that the person in possession 
is either the thief or a receiver of stolen pro- 
perty. In such a case, •there is no onus on 
the accused tO explain how he got the pro- 
perty and the prosecution cannot succeed by 
proving the defence to be false. Alia v. Em- 
peror. 27 Cr. L. 7. 112 : 

91 1. C, 544 : 1 Lah. Cas. 471: 
A. I. R. 1926 Lah. 272. 

S. 114, 111. {a)— Presumption, when does 

not arise. ' 

Possession of stolen property by a person 
19 months after the burglary does not raise 
the presumption that such person is either a 
thief or a receiver of stolen property knowing 
it to be stolen. Naqli v. Emperor. 

27 Cr. L. J. 807 : 
95 1. C. 471 : A. I R. 1926 Lah. 528. 

S. 114, HI. (a)— Presumption when does 

not arise. 

Possession of stolen property 12 years after 
the theft, does not raise the presumption that 
the accused is either the thief or the receiver 
of stolen property. Mangal v. Emperor. 

27Cr.L.J. 986: 
961. C. 650. 

S. 114, 111. {a)— Presumption— When 

does not arise. 

. The accused need not prove affirmatively 
that he came by the goods innocently. It is 
sufficient if he can give an explanation which 
may raise doubt in the mind of the Court as 
to the guilt of the accused. If he gives any 
explanation which, in the opinion of the Jury, 
may possibly be true, although they- do not 
necessarily believe it, then the Crown cannot 
rely upon the presumption and must prove 
the guilt of the accused. Hori Ram v. Em- 
peror. 35 Cr. L. J. 621 : 

148 I. C. 141 : 1933 A. L. ]. 1534 : 
56 All. 250 : 6 R. A. 649 : 
A. I. R. 1933 All. 893. 

S. 114, 111. {a)— Presumption under— 

When does not arise. 

When a stolen animal is found in the pos- 
session' of a person about nine months after 
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with a banker was borrowed by him from a 
certain person for the purpose of redeeming a 
mortgage which existed on his land, the story 
as told, unless proved to be untrue, cannot 
be said to be material corroboration of the 
statement of an approver that the accused 
had got the money as his share of the booty 
in a docoity. Gurdit Singh v. Emperor. 

19 Cr. L. J. 439 (h) : 

44 I. C. 967 : 9 P. W. R. 1918 Cr : 

52 P. L. R. 1918 : A. I. R. 1918 Lah. 358. 

Ss. 114, 111. (b), 133, 2Q— Approver, 

evidence of— Corroboration in material parti- 
culars. 


order of sanction — Identity must be proved. 
Diwan Singh Mafloon v. Erriperor. 

36 Cr. L.J.744; 
155 1. C. 450 : 7 R. N. 176 : 
A. I. R. 1935 Nag. 90. 

— S. 114, III. {&) —0 jficial act — Presumption. 


It may be presumed that the officer issuing 
the warrant has performed his duty correctly, 
and until the presumption is displaced, it is not 
necessary for the officer to give any evidence 
in the matter. Vallibhai Ibrahim v. Emperor, 

34 Cr. L. J. 137 (2) : 

,141 I. C. 346 : 34 Bom. L. R. 1447 : 

I. R. 1933 Bom. 74 : A. I. R. 1933 Bom. 79. 


Courts should not ordinarily depart from the 
well-reeognized practice of accepting the evi- 
dence of an approver as against an accused 
person only when it is corroborated in material 
particulars by other independent evidence. It 
is the more necessary to follow this rule where 
the accused belong to a low class and it is 
a matter of no difficulty for the approver to 
include the name of any person of that class 
among the offenders, even though he had no 
connection with the offence and it might be 
difficult for him to establish his innocence. In 
exceptional cases Courts might, for reasons 
stated, act upon the evidence of an approver 
as a whole, though uncorroborated in particu- 
lar details by independent evidence. Ghulam 
Rasul V, Emperor. 17 Cr. L. J. 220 ; 

34 I. C. 332 : 31 P. W. R. 1916 Cr. ; 

A. I. R. 1916 Lah. 339. 

S. 144, 111. (b)— Prouiso — Scope, 

The qualification to lllus. (b) under S. 114 only 
points out that in a particular case there may 
be circumstances; for instance, circumstances 
showing previous concert among accomplices 
to be highly improbable, which may lesson 
the degree of independent corroboration re- 
quired. But these circumstances themselves 
have to be proved by independent evidence 
and it does not make the general rule of 
caution inapplicable, for without corrobora- 
tion the risk remains and that is what the 
Court has to remember. Bimal Krishna Bis- 
was V. Emperor. 37 Cr. L. J. 840 : 

163 I. C. 566 : 62 Cal. 819 : 

39 C. W. N. 761 : 9 R. C. 30. 


S. 114, 111. (e ) — OTicial act— Presump- 
tion of— Legality of. 

An assumption by a Judge that the Officers 
of the Police Department are naturally dep- 
raved is quite unwarranted and even offensive. 
Public Prosecutor v. Pallasanapalle Nagaraju. 

32 Cr. L. J. 262 : 

129 I. C. 229 : 1930 M. W. N. 350 : 

59 M. L. J. 114 : 32 L. W. 285 : 

I. R. 1931 Mad. 229 : A. I. R. 1931 Mad. 42. 


S. 114, 111. (^—Official acts— Presump- 
tion of regularity. 


From the presence in the Police party of 
several senior officers of Police, when the wit- 
nesses for search were chosen, it may be 
concluded, in the absence of any suggestion to 
the contrary, that the witnesses were properly 
chosen. Boon . Chin v. Emperor. 

36 Cr. L. J. 1228 : 

157 I. C. 798 : 8 R. Rang. 110 ; 

A. I. R. 1935 Rang. 233. 


S. 114, 111. (e)— Official acts— Presump- 
tion of regularity. 

Where a sanction for prosecution by the Chief 
Secretary to the Government referred to the 
undermentioned persons,’ and the names of the 
persons were shown on the back of the paper; 
Held, that there., was a presumption that all 
jfficial acts were regularly performed and it 
jould not be assumed that the Chief Secretary 
signed the sanction before the names of the 
accused persoijs were written on the paper. 
Emperor v. Diwan Chand. 31 Cr. L. J. 692 : 
' 124 I. C. 347 : A. I R. 1930 Lab. 81. 


tion. 


-S. 114, 111. (e)— Official act — Presump- 


Although it has to be presumed under S. 114 
111. (e), Evidence Act, that every official act is 
properly performed, yet this presumption is 
hardly sufficient to satisfy a Court that sucl 
precautions have been taken at an identificatioi 
parade as to render it truly valuable. Kallu v 
Emperor. . 23 Cr. L. J. 449 

67 I. C. 721 : 4 L. L. J. 448 ; 

4 U. P. L. R. Lab. 95 : A. I. R. 1922 Lah. 31 


S. 114, 111. (e ) — Official acts — Presump- 
tion. 

Documents filed in Court cannot be presumed 
to be documents referred to in order of sanc- 
tion by Governor-General in absence of prima 
facie indication that they are annexures to 


: — S. 114, 111. (e) -Official acl—Presump- 

tion of regularity. 

Under S. 114, it may be presumed that a 
warrant once signed .and ' issued, remains 
actually in existence until it has been 
destroyed. Emperor v. Kalti. 

34Cr. L.J. 679 (2) : 

144 I. C. 67 : 1. R. 1933 Lah. 402 : 

A T TJ lot:! T.ah. 159. 


s. 114, 111. {e)— Official act— Presump- 
tion of regularity — Proof for, when' required. 

Ordinarily it may be presumed under S. Il4, 
111. (el. Evidence Act, that a Government 
Notification purporting to have been published 
in a Gazette of a certain date, was in fact so 
published ; but where the interval between 
the issue of a notification and action taken 
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its loss, it cannot be said that he was in 
possession of it ‘ soon after the theft ’ within 
the meaning of S. 114. Suchit Ahir v. Emperor. 

32 Cr. L. J. 614 : 
130 I. C. 800 : 12 P. L. T. 350 : 

I. R. 1931 Pat. 208 : 
A. I. R. 1931 Pat. 85. 

S. 114, III. (a) — Presumplian when docs 

not arise. 

Where an accused person produces stolen pro- 
perty from hi,s liousc, a presumption would 
arise under S. 114, III. (o). Evidence Act, that 
the accused was cither the thief or had 
received the goods knowing them to he stolen 
unless he can account for his possession of 
the stolen articles. But the mere fact that 
an accused person points out the place in 
which stolen property is concealed, docs not 
give rise to any presumption under S. 114. 
or justifj' liis conviction of the offence of 
receiving stolen property, .still less of the 
offence of theft or dacoily. Emperor v, Shiv- 
putraya Baslinyaya. ' 31 Cr. L. J. 1104 : 

126 I. C. 876 : 32 Bom. L. R. 574 : 

A. I. R. 1930 Bom. 244. 

S. 114, 111. (a) — Presumption wtien does 

not arise. 

Where an earthen jar containing stolen ghee 
was found in a Railway waggon in which live 
Railway porters and a Policeman in charge of 
the train were travelling, and the only evi- 
dence in the case was that -the g/i ce had been 
stolen from the tins of ghee loaded in the 
same train : Held, that the five porters could 
not be convicted of theft on the basis of the 
presumption arising out of possession of stolen 
ghee ns, under the circumstances, possession 
of the ghee could not he imputed to them. 
Mataro v. Emperor. 29 Cr. L. J. 924 : 

111 I. C. 732 ; 23 S. L. R. 5 : 
A. I. R. 1929 Sind 9. 

S. 114, 111. (a) — Presumption, when does 

not arise. 

W'hcrc more than six months after the dacoity 
some ornaments (consisting of a pair of bangles, 
a frontlet and car-rings) were found in the 
possession of the accused : Held, that having 
regard to the nature of the ornaments, 
which were of common description and were 
likely to pass from hand to hand, the case 
was not covered by S. 114, 111. (n). Evidence 
Act, and the accused should not have been 
called upon to explain their j)ossession. Sugar 
Singh V. Emperor. 4 Cr. L. J. 436 ; 

3 A. L. J. 808 ; 26 A. W. N. 314 : 
29AII.138:1M. L.J. 449. 

S. 114, III. (a) — Presumption —When 

does not arise. 


evidence act (I OF 1872) 


Property not proved 
as stolen -PrcsumpPoTi docs not arise. 

In a criminal case the onus is on the pro- 
secution to prove beyond reasonable doubt the 
guilt of the aceused and that onus never 
changes. Before a presumption can arise nnder 
111 . (a) 01 b. 114 , Evidence Act, it must be 
proved that the goods found in the posses- 
sion of the aceused have been stolen. No 
such presumption will arise in a case where 
it may reasonably be presumed that the pro- 
perty in question is stolen property. Satya 
Charan Manna v. Emperor. 26 Cr. L. J. 1155 • 
88 I. C. 515 : 52 Cal. 223 i 
A. I. R. 1925 Cal. 666. 


S. 114, 111. (a) — Scope. 

S. 114 does not mean that in the case of 
recent possession of stolen property, the aceused 
must anirmalively prove tliat he came by tlie 
goods innocently. The section only exempts tlie 
Crown from proving the guilt of the accused 
unless he gives some explanation as to how 
he came b}' the goods. Bhutnath Mondal v. 
Emperor. 33 Cr. L. J. 40 : 

134 I. C. 1071 : 35 C. W. N. 291 : 

I. R. 1932 Cal. 31 (2) ; A. I. R. 1931 Cal. 617. 


-S. 114, 111. (.a) -5copc. 


The illustrations to S. 114, Evidence Act, only 
exemplify the law as enacted in the section 
and cannot be taken to restrict the sense of 
the section. The section itself simply says 
that the existence of any fact may be pre- 
sumed which the Court thinks likely to have 
happened, having regard to the common course 
of natural events, human conduct, etc. 
Chottcy Lai v. Emperor. 26 Cr. L. J. 57iP: 

85 I. C. Ill : A. I. R. 1925 All. 220. 


S. 114, III. (a) -5cope. 


The provisions of S. 114, 111. (a), do not entitle 
the Court to jircsume the knowledge of dacoity 
or dacoits which is required for a conviction 
under S. 412. Jstahar Khondkar v. Emperor. 

37 Cr. L.J. 701 : 

162 1. C. 927 : 62 Cal. 956 : 

39 C. W. N 620 : 8 R. C. 665 ; 

A. I. R. 1936 Cal. 796. 


S. 114, 111. (b). 

Accomplice. 

Applicability. 

Approver. 

Corroboration. 

Evidence of accomplice. 

Evidence of approver. 

Evidence of spy. 

Offence of dacoity. 

Retracted confession. 

Scope. 

Statement of approver. 


Where the accused is proved to have been 
In lawful custody of the article ns a bailee, 
unless the prosecution proves tiuit he had 
knowledge as to its being a stolen article, 
the guilt cannot be brought homo to him. 
Emperor v. Pallooram. 37 Cr. L. J. 1004 : 

164 I. C. Ill (!) : 18 N. L. J. 237 : 

9 R. N. 22. 


S. 114, 111. (b)— Accomplice— Corro- 

boration. 

For conviction on evidence of an accomplice, 
corroboration is essential. Naicab Khan v. 
Emperor. 34 Cr. L. J. 476 : 

146 I. C. 934: I. R. 1933 Pat. 187 : 

A. I. R. 1933 Pat. 112. 
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on it is very short, a Court might require 
stricter proof that all the formalities requisite 
to the act of notifying had actually been 
carried out. Balkrishana Anant Hirlekar v. 
Emperor. 32 Cr. L. T. 572 : 

130 I. C. 577 : 33 Bom. L. R. 82 : 
55 Bom. 356 : 1. R. 1931 Bom. 257 : 

A. I. R. 1931 Bom. 132. 

S. 114, III. (e ) — Search warrant under 

S. 46, Calcutta Police Act — Non-compliance with 
provisions — Presumption. 

S. 114, 111. (c) cannot be relied upon where 
a search warrant issued under S. 46, Calcutta 
Police Act, 1866, has , not been proved to have 
been issued after due compliance- with S. 46 
of that Act. Walvekar v. Emperor. 

27 Cr. L. J. 920 : 
96 I. C. 264 ; 30 C. W. N. 713 : 
53 Cal. 718 ; A. I. R. 1926 Cal. 966. 

S. 114, III. (g ) — Evidence withheld — 

Effect of. 

If a witness is not called by the prosecution, 
which it was the duty of the prosecution to 
call, what happens is at the most that there 
arises a presumption that if the witness had 
been called, he would not have supported the 
prosecution case. Failure to call such a wit- 
ness is not, however, fatal to the case of the 
prosecution, IVhere a Judge left it to the 
Jury to say for themselves how far the failure 
of the prosecution to call a witness was so 
material as to raise in their minds a reason- 
able doubt as to the prosecution evidence : 
Held, that there was no misdirection. Krishna 
Maharana v. Emperor. 31 Cr. L. J. 306 : 

121 1. C. 477 : 9 Pat. 647 : 
A. I. R. 1929 Pat. 651. 

S. 114, 111. (g ) — Evidence withheld — 

Presumption. 

Non-production of evidence by party in 
possession of the same — Inference that such 
evidence, if produced, will not support such 
party can be raised. Deonarain Singh v. 
Emperor. 35 Cr. L. J. 693 : 

148 I. C. 519 : 15 P. L. T. 647 : 

6 R. P. 484 : A. I. R. 1934 Pat. 132. 

S. 114, 111. (g)— Emdcnce loithheld— \ 

Presumption— When can be drawn. 

Before the Jury can draw a presumption 
under S. 114 (g). Evidence Act, they have to 
be - satisfied that the person, _ who, it is 
suggested, has been kept back, in fact knew 
the facts, and was a willing and truthful 
witness, and, therefore, was willing and able 
to give relevant evidence at the trial. 
Giri^chandra Namadas v. Emperor. 

33Cr.L.J. 135; 
135 I. C. 443 : 58 Cal. 1335 ; 

I. R. 1932 Cal. 123: 
A. I. R. 1932 Cal. 118. 

S. 114, 111. (g ) — Evidence withheld 

Presumption, when does not arise. 

P.rosecution not calling witnesses mentioned 
in first information report — No presumption 
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Girishchandra 

Jyamadas v. Emperor. 33 Cj. l J I 35 

135 I. C. 443 : 58 Cal. *1335 
I. R. 1932 Cal. 123 
A. I. R. 1932 Cal. 118 


(S) " Evidence withheld — 


S. 114, 

irresumplion, 

dfsmWeA rule of evidence is that every 
disputed fact must be proved, by the best 
evidence, and the consequential presumption 
IS that the evidence which could be produced, 
and IS not, would not be favourable to the 
party who withholds it. In the matter of: 
Palamadal Muthusami Aiyar Gopala Aiyar. 

158 I. C. 707 ; 
8 R. S. 54 : A. I. R. 1935 Sind 196. 


S. 114, 

Presumption. 


111. (h) — Refusal to answer — 


Under S. 114, 111, (h), if a man refuses to 
answer a question, which he is not compelled 
to answer by law, the Court may presume 
that the answer, if given, would be unfavour- 
able to him. Sherjang v. Emperor. 

32 Cr. L. J. 684 : 
131 I. C. 277 : 1. R. 1931 Lab. 405 : 

A. I. R. 1931 Lah. 178. 

S. 118. 


See also ({) Evidence Act, 1872, S. 21. 

{it) Oaths Act, 1873, Ss. 5, 6, 
13. 

S. 118— Accused — Competency as wit- 
ness. 


Though an accused person is “competent to 
testify” within S. 118, such a person is in- 
competent to be a witness. Emperor v. Nga Po 
Min. 34 Cr. L. J. 121 : 

141 I. C. 89 ; 10 Rang. 511 : 
I. R. 1933 Rang. 14 : 
A. I. R. 1932 Rang. 190. 


— S. 118— Child witness — Competency 

of. 

If the child, though of tender years', is 
sufficiently intelligent to understand the ques- 
tions put to him and to give rational answers 
to those questions, then his capacity to give 
evidence is on the same footing as that of any 
other adult. Tulsi v. Emperor. 

29 Cr. L.J.767 : 

110 I. C. 799 ; A. I. R. 1928 Lah. 903. 


S. 118— Child witness — Competency 

of. 

If the Court is of opinion that by reason 
of tender years and defective or immature 
understanding, the child could not have 

perceived the particular incident to prove 
which he is produced as a witness, the 
Court should not only refrain from 
administering the oath to him but 

should also decline to examine him as a 

witness. Tulsi v. Emperor. 

90 Cf T T 7fi7 • 

110 I. C. 799 : A. I. R. 1928 Lah. 903.’ 

g. llS— Child witness— Testing eapacity 

to testify— Necessity of. 

Before a child of tender years is asked any 
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S. 114, 111. (h)~ArcompUce— Corrobo- 
ration, nature of. 

Evidence of corroboration must be indepen- 
dent testimony which affects the accused by 
connecting or tending to connect him with the 
crime. Mohan Lai v. Emperor. 

36 Cr. L. J. 569 . 
154 I. C. 812 : 1935 A. L. J. 479 : 
1935 A. W. R. 457 : 7 R. A. 801 : 

A. I. R. 1935 All. 477. 

S. 114, 111. (b) — Accomplice— Corrobo- 
ration, necessity of. 

The evidence of accomplices should only be 
accepted if there is independent testimony of 
them which affects the accused by connecting 
or tending to cannect them with the crime. 
The independent evidence need not be direct 
evidence. Gorakh Nath v. Emperor. 

36 Cr. L.J. 205 ; 
152 I. C. 934 : 4 A. W. R. 1288 : 
7 R. A. 421 ; A. I. R. 1935 All. 86. 

S. 114, 111. (b) — Accomplice— Corrobo- 
ration required. 

Where the accomplice is coerced to commit an 
offence, he is not a criminal of the basest 
kind. The corroboration necessary to establish 
his credit will be less. Muhammad Fanah v. 
Emperor. 35 Cr. L. J. 1170 ; 

150 1. C. 917 ; 7 R. S. 33 : 
A. I. R. 1934 Sind 78 (2). 

S. 114,111. (b) — Accomplice — Corrobo- 
ration, rule as to. 

When the rule of corroboration is not'applied, 
there should be strong reason for not following 
iff' Anna Champat Kao Deshmukh v. Emperor. 

38 Cr. L. J. 444 : 
167 I. C. 752 ; 19 N. L. J. 221 ; 

9 R. N. 211. 

S. 114, 111. (b)— Accomplice— Corro- 
boration, 

The statement of an accomplice is, of course, 
subject to suspicion, but in certain Cases, it is 
of great value in evidence. Such a statement, 
unless supported by reliable evidence of 
another kind to corroborate it, is not sufficient 
in itself to form the basis of a conviction. 
Mohan Lai v. Emperor. 36 Cr. L. J. 569 ; 

154 I. C. 812 : 1935 A. L. J. 479 : 
1935 A. W. R. 457 : 7 R. A. 801 ; 

A. I. R. 1935 All. 477. 

S. 114, 111. (b) — Accomplice's evidence 

— Corroboration required. 

Accomplice’s evidenee — Corroboration — 
Circumstance to furnish corroboration should 
have criminal significance apart from accom- 
plice’s story. Muhammad Fanah v. Emperor. 

35 Cr. L. J. 1170 : 
150 I. C. 917 : 7 R. S. 33 : 
A. I. R. 1934 Sind 78 (2). 

■ S. 114, 111. (h)— Accomplice — Evi- 

dence of — Value of. 

The Court though it may presume the evi- 
dence of accomplices to be unworthy of credit. 


Hanuman Sahaij v. 

38 Cr. L. J. 72 : 
165 I. C. 564 ; 3 B. R. 54 • 

9 R. P. 183 ; A. I. R. 1936 Pat. 531. 

S. 114, 111. {b) —Accomplice —Mean- 
ing of. 

Although a person who assists in the disposal 
of the body may become liable to punishment 
under S. 201, Penal Code; this is quite another ' 
offence,.and helping to dispose of the body of 
a man who had been murdered without having 
taken any part in the murder itself, does not 
make a man an accomplice with regard to the 
murder. In India, there is no such thing as 
an accessory after the fact and it is difficult to 
hold that a man who does not abet a crime can 
be regarded as an accomplice. Nga Pauk v. 
The King. 39 Cr. L. J. 200 . 

172 I. C. 911 : 10 R. Rang. 286 : 
/ . I. R. 1937 Rang. 513. 

S. 114, I.M. \b)— Accomplice— Person 

making himself agent of prosecution to disclose 
offence — Whether accomplice — Corroboration, if 
necessary. . 

A person who makes himself an agent for the 
prosecution with the purpose of disclosing an 
offence, is a Police spy or decoy and not an 
accomplice, and, therefore, his evidence 
though its value would depend upon his 
character, would not require corroboration, 
Govinda v. Emperor. 38 Cr. L. J. 423 : 

• 167 I. C. 521 : 9 R. N. 193 : 
I. L. R. 1937 Nag. 181 ; A. I. R. 1936 Nag. 245. 

S. 114, 111. (b) —Accomplice, value of, 

evidence of. 

The testimony of persons who have been com- 
pelled to pay illegal gratification, has much 
greater probative force than that of ordinary 
accomplices. The Deputy Legal Remembrancer 
V. Vpendra Kumar. 6 Cr. L. J. 434 : 

12 C. W. N. 140. 

S. 114, III. {h)— Accomplice, value of. 

The evidence of an accomplice is not to be 
completely disregarded merely because the 
Sessions Judge may have an apprehension that 
the High Court may take a different view 
from his. Mohan Lai v. Emperor. 

36 Cr. L. J. 569 : 
154 I. C. 812 : 1935 A; W. R. 457 ; 
1935 A. L.J. 479 ; 7 R. A. 801 : 

A. I. R. 1935 All. 477. 

S. 114, 111. (b) — Accomplice, lohat is— 

Corroboration. 

A witness who was a consenting party to a 
crime, though not actually taking part in it, is 
clearly an accomplice and the evidence of that 
witness cannot be acted upon unless it is corro- 
borated in material , particulars. Shangara 
Ram V. Emperor. 33 Cr. L. J. 935 : 

140 I. C. 194 : 33 P. L. R. 691 : 
I. R. 1932 Lah. 695 : 
A. I. R. 1932 Lah. 557. 

S. 114, III. " (b) — Accomplice, what is. 

Where a person assisted in the removal of 
blood stains from the ground under compulsion; 
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is not compelled to do so. 
Emperor. 
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questions bearing on the res gestae, the Court 
should test his capacity to understand and 
give rational answers and his capacity to 
understand the difference between truth and 
falsehood. The Judge must form his opinion as 
to the competency of a witness before his 
actual examination commences. Sheikh Fakir 
V. Emperor. 4 Cr. L. J. 412 : 

11 C. W. N. 51. 


S. H8— Child roitness — Testing capaeity 

to testijTj—Neeessily of. 

Before examining a child of tender years 
as a witness, a Court should satisfy itself 
that the child is suflieiently intellectually 
developed to comprehend what he has seen 
and to give an intelligent account of it to 
the Court. Tutsi v. Emperor. 

29 Cr. L. J. 767 : 
no I. C. 799 : A. I. R. 1928 Lah. 903. 


S. 11^— Child roitness — Testing eapacily 

to testify — Necessity of. 

It would be desirable if the Court, before 
examining the child as a witness, tests his 
intellectual capacity bj' putting a few simple 
and'ordinary questions to him and to record a 
brief proceeding so that the Appellate Court 
may feel satisfied as to the capacity of the 
child to give evidence. Tutsi v. Emperor. 

29 Cr. L. J. 767 : 
no I. C. 799 : A. 1. R. 1928 Lah. 903. 


S. IIS— Child loitness— Testing capacity 

to testify— Necessity of. 

When a young child is called as a witness, 
the first step for the Judge or Magistrate to 
take is to satisfy himself, by questioning the 
child that the child Is a competent witness 
within the meaning of S. 118, Evidence 
Act. Ah Phut V. The King. 

41 Cr. L. J. 129 : 

185 I. C. 205 • 1940 Ran^. 104 ; 

12 R. Rang. 185 : 

A. 1. R. 1939 Rang. 402. 


S. 118 — Children’s evidence— Mode of 

testing eapaeily to testify. 

When the evidence of a child of tender 
years is adduced, the Judicial Officer should, 
for the sake of precaution, ascertain, as a 
preliminary measure, by means of a few 
simple questions, whether the intelligence of 
the child is such that (whether sworn or 
not) it is capable of giving testimony which 
is patent of credit, and it is desirable that 
something should, at the commencement of 
the record of the evidence of a witness of 
this character, be entered to show that such 
a test has been in fact made, although it 
is not obligatory under the law to do 
so. Panchu Choudhury v. Emperor. 

23 Cr. L. J. 233 : 

66 I. C. 73 : 3 P. L. T. 649 • 
A. I. R. 1923 Pat. 91. 


S. 118 — Scope of. 

8. 118, Evidence Act, ^ makes no distinotior 
between witnesses called for, the prosecutior 


and those called for the defence. Joseph v. 
Emperor. 26 Cr. L. J. 492 • 

85 I. C. 236 : 3 Rang. 11 ; 

3 Bur. L. J. 265 ; 

A. I. R. 1925 Rang. 122. 

S. 118— Testing capacity to testify— 

Necessity of. 

By S. 118, Evidence Act, the Legislature has 
not prescribed an inflexible rule of universal 
application to the effect that before ,a child 
of tender years is questioned, the Court must, 
by preliminary examination, test his capaeity 
to understand and to give rational answers 
and must form an opinion as to the com- 
petency of the witness before the actual 
examination commences. The mere circum- 
stance, therefore, that a Sessions Judge did 
not interrogate the witnesses of tender 
years before their examination began with 
a view- to test their capacity, does not invali- 
date the trial. Nafar Sheikh v. Emperor. 

14 Cr. L. J. 485 : 

201. C. 741 :18C. L.J. 582; 

18 C. W. N. 147. 

S. 118— Testing capacity to testify— 

Who can test. 

The question of the capacity of a witness 
to testify is a question for the Judge him- 
self to decide and not for the Jury, although 
after he has decided in favour of the compe- 
tency of a witness, it is for the Jury to 
determine the amount of credit to be 
given to the statements made by such 
witness, Nafar Sheikh v. Emperor. > 

14 Cr.L. J. 485: 

201. C. 741:18 C. L.J. 582: 

18 C. W. N. 147. 

S. 118— Who may testify— Children’s 

evidence — Oaths Act {X of 1873), Ss. 5, 13— Child 
ivilness — Failure to administer oath — Evidence, 
whether inadmissible — Insanity of accused, plea 
of— Time. 

A child’s evidence is not inadmissible merely 
because no oath was administered to it. 
Although S. 5, Oaths Act, is imperative, 
still S. 13 governs cases of this sort, 
Golla Chinna Venkadu v. Emperor. 

15 Cr. L.J. 161 : 

22 I. C. 737 : A. I. R. 1914 Mad. 293. 


S. 118— TF/io may testify— Evidence of 

children, value of. 

Young children are dangerous witnesses. Any 
mistakes or discrepancies in their statemen 
are ascribed to innocence or failure 
understand, and undue weight is 
given to what is merely a well-taug 
lesson. Children have good memories an 
no conscience. They are easily 
stories and live in a world of maKe- 
believe so that they often become^ co ^ 
vinced that they have really seen the 
nary incident which they have been taug 
to relate. Manni v. Emperor. , r aq . 

32 Cr. L.J. 48. 

127 I. C. 878 : 7 O. W. N. 736 : 
6 Luck. 210 : 1. R. 1930 Oudh • 

A. I. B. 1930 Opdh 406, 
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Hdd, that the person could not be regarded as 
an accomplice. GImlam Hussain v. Emperor. 

33 Cr. L. J. 567 : 
138 I. C. 223 : 33 P. L. R. 263 : 

I. R. 1932 Lah. 429. 

S. 114, 111. (b) — Accomplice, whal is. 

Whether a person is or is not an accomplice, 
depends upon the facts in each particular case 
considered in connection with the nature 
of the crime ; and persons to be accomplices 
must participate in the commission of the same 
crime as the accused persons in a trial are 
charged with. Narain Chandra Bimvas v. Em- 
peror. 37 Cr. L. J. 445 : 

161 1. C. 289 : 63 C. L. J. 191 ; 
8 R. C. 508 : A. I. R. 1936 Cal. 101. 

S. 114, 111. (b) — Accomplice— Who is. 

A wife who knew all about the proposal to 
murder her husband and was a consenting party, 
is in the position of an accomplice. AH 
Muhammad v. Emperor. 

36 Cr. L. J. 491: 
154 I. C. 224 : 7 R. L. 529 : 
A. I. R, 1934 Lah. 171. 

S. 114, 111. (h)— ‘Accomplice’, rcho is. 

Eye-witness to murder becoming accessory 
after commission by disposing of corpse is 
virtually an accomplice — Evidence of such 
person needs scrutiny and corroboration in 
material particulars. Turab v. Emperor. 

36 Cr. L.J. 166: 
152 I. C. 473 : 7 R. O. 235 : 
1934 O. L. R. 875 : 11 O. W, N. 1383 : 

A. I. R. 1935 Oudh 1. 

S. 114, 111. (b) — Accomplice., xoho is. 

Person seeing murder but not giving infor- 
mation— Testimony is not better than that of 
an accomplice — Truth of his story is not 
above suspicion. Siindar Lai v. Emperor. 

35 Cr. L. J. 836 : 
148 I. C. 1045 (2) ; 6 R. O. 482 : 

11 O. W N. 661 ; 
A. I. R. 1934 Oudh 315. 

-S. 114,111. (b) — Accomplice— Who is. 

Witnesses who had admittedly witnessed the 
crime and had assisted in concealing the evi- 
dence of that crime or at least had connived at 
such thing being done and who did not attempt 
to give any information either to the Police 
or to any other person to enable the offenders 
to be brought to justice, arc not in a better 
position than that of accomplices, and it is not 
safe to accept their testimony unless corro- 
borated by some independent circumstances. 
Hauatn v. Emperor. 31 Cr. L. J. 50 : 

120 I. C. 190 ; A. I. R. 1929 Lah. 540. 

S. 114, 111. (b)— Applicability. 

S. 114, 111. {b), Evidence Act, only applies to 
the testimony of an accomplice given on oath 
before the Court, and not to confessions before 
a Magistrate. Gangapa Kardepa v. Emperor. 

14 Cr. L. J. 625 : 
21 I. C. 673 : 15 Bom. L. R. 975. 

S. 114, 111. Ih)— Applicability. 

Where the act of an accomplice imports no 
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great moral delinquency, the presumption 
enacted in 111. (6) to S. 114, Evidence Act, does 
not apply. This is recognized as a consideration 
controlling or rebutting that presumption in 
ttie second explanatory III. (6) to the section, 
ine rule as to corroboration being necessary 
to accomplice’s evidence, is a rule of practice. 
Even if this rule of practice has not been 
adhered to by the lower Court, the High Court 
will not interfere on revision unless the case 
presents exceptional circumstances. Emperor 
V. Isardas. 13 Cr. L. J. 767 : 

17 I. C. 79 : 6 S. L. R. 162. 


S. 114, III. (b)— Approver — Corrobora- 
tion —Confession of co-accused subsequently re- 
tracted — Whether can be used to corroborate 
approver. 


An approver can be corroborated by the con- 
fession of a person who is being tried jointly 
with the accused for the same offence implicat- 
ing both himself and the accused and a confes- 
sion which is subsequently retracted may equally 
well be used to corroborate an approver, though 
it is the duty of the Court to scrutinize such 
corroboration with very great care. Nga Hla 
Mating V. Emperor. 38 Cr. L. J. 774 : 

169 I. C. 425 : 10 R. Rang. 4. 
A. I. R. 1937 Rang. 218. 

S. 114 ^ 111 _ (b) — Approver— Corrobora- 
tion — Confession of person tried jointly with 
accused for same offence— Both reiracting con- 
fessions— Corroboration, if sufficient. 

The evidence of an approver can be corrobor- 
ated by the confession of a person who is 
being tried jointly with the accused for the 
same offence and this principle applies even 
where both tlie approver and the confessor 
subsequently retract their statements. Nga 
Tun Shwc V. Emperor. 

38 Cr. L. J 705 : 
169 I. C. 45 ; 9 R. Rang. 384 : 
A. I. R. 1937 Rang. 116. 

S. 114, 111. (b) — Approver— Corrobora- 
tion. 

Corroboration on three significant points : 
Held, on evidence it was sufficient. Saral 
Chandra Dhupi v. Emperor. (S. B.) 

35 Cr. L. J. 1335 : 
151 I. C. 473 : 7 R. C. 133 : 
A. I. R. 1934 Cal. 719. 


S. 114, 111. (b) — Approver — Corrobora- 
tion-Motive. 

No matter how strong a motive is proved to be,' 
it is unsafe to convict on the evidence of an 
approver unless there is corroboration. The 
mere uttering of a threat some months before 
the murder could not of itself be taken to show 
that the person uttering the threat was con- 
nected with the death. Kartar Singh v. 
Emperor. 37 Cr. L. J. 597 (1) : 

162 I. C. 511 : 38 P. L. R. 949 : 

17 Lah. 518 : 8 R. L. 916 : 

A. I. R. 1936 Lah. 400. 

S. 114, 111. (b) — Approver — Corrobora- 
tion, nature of. 

In the matter of corroboration of an approver’s 
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S. 118 — Who may (cslify. 

If the witness is found to be incapable of 
understanding the obligations of an oath or 
afiirmation, he may be examined without an 
oath or afiirmation, provided he is found to 
be a competent witness. These facts niaj’ be 
noted, so that the record may show that be- 
fore taking the statement of a witness of that 
character, the trial Court had ascertained that 
the witness was a competent witness under 
S. IIS, Evidence Act, and that the omission 
to administer an oath or afTinnation was due 
to his want of understanding the obligations 
of an oath. The ignorance of a child on such 
a matter as the nature of a solemn afTirma- 
tion is not necessarily equivalent to an inabil- 
ity to understand ordinary questions and give 
rational answers. Ilari liamji Pavar v. Em- 
peror. 19 Cr. L. J. 593 : 

45 I. C. 497 : 20 Bom. L R. 365 : 

' A. I. R. 1918 Bom 212. 

S. 118— ir/io viay tcslify— Infant wit- 
ness — His competency, if mvst be tested before bis 
examination. 
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. , ^22— Communications between 

husband and wife, admissibility of. 

The evidence of the wife of the accused as 
to certain communications between her and her 
husband is inadmissible under S. 122, Evidence 
Act. Joioala Sahai v. Kmperor. 

16 Cr. L. J. 184 • 
27 I. C. 664 : 34 P. R. 1914 Cr • 
226 P. L. R. 1915 : A. I. R. 1914 Lab. Seb! 

; 122 — Communication during 

razrtiag^ -Communication between husband and 
wife not to be disclosed without consent of the other 
party. 

Statements alleged by the wife of an accused 
person to have been made to her in respect 
of tlic offence with which he is charged, 
without the accused or his representative-in- 
interest consenting to these statements being 
disclosed, are inadmissible under S. 122, Evi- 
dence Act. Milkhi v. Emperor, 

14 Cr. L.J. 273 : 

19 I. C. 705 : 218 P. L. R. 1913 : 

24 P. W. R. 1913 Cr. 


S. 118, Evidence Act, vests in the Court the 
discretion to decide whether an infant is or 
is not disqualified to be a witness by reason 
of understanding or lack of understanding. 
This discretion must be exercised in a judicial 
manner. The proposition that the competency 
of tlie witness should be tested before his 
examination is commenced, is not quite justi- 
fied by the provisions of S. 118, Evidence 
Act. Krishna Kahar v. Emperor. 

41 Cr. L. J. 405 : 

187 I. C. 129 : I. L. R. 1939, 2 Cal. 569 : 

43 C. W. N. 1117 12 R. C. 550 : 

A. I. R. 1940 Cal. 182. 

S. 118 — Witness— Test of competency. 

The only test of competency of a witness is 
that he should not be prevented from under- 
standing the questions put to him or from 
giving rational answers to those questions by 
tender years or other cause. Ram .Tolaha v. 
Emperor. 28 Cr. L. J. 541 : 

102 I. C. 349 : 8 P. L. T. 594 : 

A. I. R. 1927 Pat. 406. 

Ss, 121, 123, 124, 125. 126 -Distinc- 
tion between questions which witness cannot 
be compelled to answer and those whieh 
witness cannot be permitted to answer. 

A distinction should be drawn between ques- 
tions which a witness cannot be compelled to 
answer and those which he cannot be permit- 
ted to answer. The latter class of questions 
might properly be forbidden but questions of 
the former class are in no way barred ; a 
witness has merely the right of refusing to 
answer such questions, without any hostile 
inference being drawn from his refusal. The 
most, therefore, that a Magistrate can do, in 
the case of a witness who is ignorant of his 
privilege, is to warn him that he need not 
answer. But if the witness elects to waive 
his privilege of refusing to answer, his answer 
if admissible in evidence. Mahomed Alt v. Em- 
peror. 12 Cr. L. J. 277 : 

10 I. C. 917 ; 4 Bur. h. T- 133. 


S. 122— Commiinicalion during marri- 
age— Consent to give evidence, if can be implied. 

Under S. 122, Evidence Act, the consent to 
the evidence being given cannot be implied. 
It is incumbent upon the Court to ask the 
party against whom the evidence is to be 
given whether he or she would consent to the 
evidence being given and not to admit it 
unless sueli consent is given. Nga Tin v. Em- 
peror. 38 Cr. L. J. 1089 ; 

171 I. C. 529 : 10 R. Rang. 162 : 

A. I. R. 1937 Rang. 347. 

S. 122 — Communication during marriage 

— Disclosure by widorv after htisband’s death, whe- 
ther permissible. 

The prohibition enacted by S. 122, Evidence 
Act, rests on no technicality that can be waived 
at will but is founded on principle of high 
import which no Court is entitled to relax. 
Therefore, where a widow disclosed certain 
communications which had been made to her by 
her husband in connection with a murder, im- 
mediately before his death, her disclosure was 
excluded from consideration by the High Court 
on the ground that not only she could not be 
compelled to disclose those communications but 
that she should not have been permitted to 
disclose the same, for there was no one who 
did or could consent to the disclosure, Nawab 
Ilowladar v. Emperor. 15 Cr. L. J. 303 : 

23 I. C. 511 ; 40 Cal. 891. 

S. 122 — Communication during 

marriage— Disclosure not to be permitted except 
with consent - Consent cannot be implied — Duty 
of Court, to ask whether consent given or not— 
Proof of guilt by circumstantial evidence — 
Nature of evidence required. 

Under S. 122, Evidence Act, no communication 
between husband and wife can be disclosed by 
the one against the other without consent of 
the party concerned. The consent cannot be 
implied. It is incumbent upon the Court to 
ask the party against whoni the evidence is to 
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EVIDENCE ACT (I OF 1872) 

story, it would be impossible to expect and 
indeed is not required that an accomplice 
should be confirmed in every <lctnil of the 
crime. Dalip Siugh v. Emperor: 

35 Cr. L. J. 641 : 

148 I. C. 379 : 6 R. L. 547 : 

A. I. IT. 1933 Lah. 294, 

S. 114, 111. (b)~.Jpprovcr— Corrobora- 
tion, necessity of. 

Even in eases where the approver otherwise 
appears to be a satisfactory witness, it is unsafe 
to base the conviction solely on his testimony 
unless bis testimony is corroborated b\’ indepen- 
dent evidence in some material particulars. 
Ata Muhammad v. Emperor. 

36 Cr. L. J. 1202 : 

157 I. C. 626 : 8 R. L. 127 : 

37 P. L. R. 271. 

S. 114, 111. {h)— Approver— Corrobora- 
tion, nature of. 

There should be direct and material corrobora- 
tion of tiic statement of an npjirovcr who is 
of very bad cliaraetcr. Where the eharpe is 
that the approver and his companions made 
preparations to (mmmit dneoily and actually 
assembled tof'ctlicr at various places for that 
purpose, the evidence that he firrnehed sedition 
and excited the populace to mutiny does, in no 
way, corroborate his statement, though their 
doing so was also illegal. lividcnec tending to 
show that the co-accused or some of them were 
seen in the company of the approver at or in 
the vicinity of the places at which, he says, 
dacoities were to lie committed, is not sullicient 
corroboration of bis statement. iVnrynm Singh 
V. Emperor. 17 Cr. L. J. 107 : 

32 I. C. 843 : 2 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 390. 
S. 184, III. (b) — Approver Corrobo- 
ration. 

Wlicre the prosecution evidence let in to 
corroborate the approver’s testimony is un- 
convincing and interested, the witnesses being 
on inimical terms with some of the accused, 
the required corroboration cannot be said to 
bave been supplied. Arjan v. Emperor. 

35 Cr. L.J. 583 : 

147 I, C, 1231 : 34 P. L, R. 1 ; 

6 R. L. 492 : A. I. R. 1933 Lah. 102, 

S. 114, III. (b) — Approver — Evidence, 

value of. 

Merc irregularities in matters of procedure in 
recording statements on different dates and 
at different times cannot take away the value 
of the evidence of the approvers before the 
Court when it is found that it is in the main 
supported by other reliable evidence, documen- 
tarv and oral. Jitendra Nath Gupta v. Em- 
peror. (S. B.) 38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 : 

A. I. R. 1937 Cal. 99. 

S. 114, 111. (b) — Approver, statement 

of— Conviction — Approver changing slalcmenl — 
Corroboration for accepting his previous statement 
as true. 

As the approver is a person who doe* not 
scruple to tell different stories on different 


EVIDENCE ACT (I OF 1872) 

occasions on oath, his statement is not a 
very strong basis for a conviction though un- 
doubtedly legally it can be such. The 
approver who has changed his statement, stands 
in a very much worse position than an ordi- 
nary approver. .Some very' strong corrobora- 
tion, therefore, would be necessary before it 
would be safe to accept his previous version 
ns true. In the absence of the test of cross- 
c-vamination, the confessions of the co-accused 
cannot be considered to be suiricicnt corrobora- 
tion. Faqir Singh Stidh .^ingh v. Emperor. 

40 Cr. L.J. 897: 

184 I. C. 219 : 41 P. L. R. 333 : 

12 R, L. 183 : A, I. R. 1939 Lah. 429, 


S. 114, 111. (b) — Approver's evidence— 

Corroboration, tchat is. 


It cannot be laid down ns a matter of law 
that the evidence of witnesses who support the 
slnlemcnt of an approver is not corroborative 
evidence merely because their evidence was 
known to the Police before the approver was 
examined by them. It can, however, be urged 
in such a case that the approver’s evidence 
should not lie believed because he might have 
been tutored by the Police to make a state- 
ment fitting in with the evidence of the 
other witnesses. Jn re : Ibrahim. 

ZG Cr. L.J. 1146: 

88 I. C. 458 : 42 C. L. J. 496 : 

A. 1. R. 1926 Cal. 374. 

S. 114, 111. [h)— Approver's evidence— 

Corroboration. 

No conviction should be based on the testi- 
mony’ of an approver, unless it is corroborated 
in material particulars by independent evi- 
dence connecting each of the culprits with the 
commission of the crime. Mangal Singh v. 
Emperor. 35 Cr. L. J. 1046 : 

1501, C. 21 : 36 P. L. R. 121 : 

6 R. L. 829 : A. I. R. 1934 Lah. 346. 


S, 114, 111. {b)— Approver's statement— 

Corroboration, nature of. 

Although a conviction based entirely’ on the 
evidence of an approver is not illegal, but to 
base n conviction on the evidence of the ap- 
prover, his statement must be corroborated by 
independent evidence which should extend 
to the identity of each of the persons charged, 
and mere confirmation of the general narrative 
of the crime is insufficient. IJubba v. Em- 
peror. 11 Cr. L. J. 71: 

4 I. C. 884 : 12 O. C. 418. 

S. 114, 111. (b)— Corroboration, e.rteni 

and nature. 

Approver’s statement unless corroborated by 
extensive evidence cannot be basis of con- 
viction. Nizam Din v. Emperor. 

35 Cr. L. J. 719 : 
148 I. C. 8 : 6 R. Pesh. 47 : 
A. I. R. 1934 Pesh. II. 

S. 114, III. {b)— Corroboration, extent 

and nature of. . 

Corroboration must be as to identity of person 
accused. Ambica Charan Roy v. Emperor. 

33 Cr. L. J. 19 : 
1341. C. 1121 : 35 C. W. N. 1270 : 
I. R. 1932 Cal. 33 ; A. I. R. 1931 Cal- 697, 
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be given whether he or she would consent to 
the evidence being given, and not to admit it 
unless such consent is given. Where it is 
sought to prove an offence on circumstantial 
evidence only, there must be a chain of evi- 
dence, or series of established facts, so far 
complete as to leave no reasonable ground for 
a conclusion therefrom consistent with the 
innocence of the accused. Bishen Das v. 
Emperor. 14 Cr. L. J. 316 : 

19 I. C. 1004 : 244 P. L. R. 1913 : 

27 P. R. 1913 Cr. : 44 P. W. R. 1913 Cr. 


S. 122 — Communication during 

marriage — Statement, incriminating, made by 
•wife to husband, admissibility of. 

A statement of an incriminating nature 
made by a wife to her husband can be 
received in evidence against the former in 
support of a charge of an offence. Ishanan -v. 
Emperor. 25 Cr. L. J. 783 : 

81 1. C. 271 ; A. I. R. 1923 Lah. 40. 

-S. 122 — Communication during 
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steteinentsat variance with the evidence 
g^enbythem in Court. Emperor v., S 

onr 26Cr.L.J.1347- 

89 I. C. 387 : 2 0. W. N. 422 • 
12 O. L. J. 450 : A. I. R. 1925 Oudh 540. 


marriage — Wife charged with murdering her step- 
son— Confession made to husband -Husband's 
evidence inadmissible. 

Where a woman is charged with the murder of 
her step-son, her husband’s evidence, in so far 
as it relates to the alleged confession by her to 
him and to the alleged pointing out of the 
body by her to him alone, is inadmissible in 
view of S. 122, Evidence Act, and of the inter- 
pretation put upon it in Milkhi v. Emperor, 
19 I. C. 705 ; 14 Cr. L. J, 273 ; 218 P. L. R. 
1913. An offence ‘ against’ a person within the 
meaning of the section is an offence calculated 
to injure his person or property or reputation — 
as in cases of defamation — and does not include 
an offence against a son, though such offence 
may cause to the father grief of mind. A 
confession by a woman in Police custody, to 
which she has been relegated by her own hus 
band and to which she was remanded after the 
confession was made, is of little value when it 
is found to have been retracted only five days 
later before the same Magistrate. Fatima v. 
Emperor. 15 Cr. L. J. 613 : 

25 I. C. 525 : 10 P. R. 1914 Cr. • 
261 P. L. R. 1914 Cr. : A. I. R. 1914 Lah. 380. 


~. ^23— Affairs of State- Privilege- 

Discretion of Head of Department whether can be 
questioned. 

In the case of a document which is an un- 
published official record relating to affairs of 
State, the Head of the Department has absolute 
discretion to give or withhold permission for 
production of the document in evidence and 
It IS not open to the Court to call ' for the 
document in dispute in order to ascertain 
whether it falls within the description of an. 
unpublished official record relating to' affairs of 
State. Emperor v. Nanda Singh. 

26 Cr. L.J.1347: 

89 I. C. 387 : 2 O. W. Nf 422 : 

12 O. L. J. 450 : A. I. R, 1925 Oudh 540. 


— S. 123. 

See also Evidence Act, 1872, S. 162. 


S. 123 — Accidents Register, if privi- 
leged document. 

The Accidents Register is not a privileged docu- 
ment and can be sent for, if necessary. In re : 
Addagalla Venkanna. 41 Cr. L. J. 817 : 

189 I. C. 816 : 1939 M. W. N. 1128 (2) : 
50 L. W. 796 (1) : 13 R. M. 398 : 

A. I. R. 1940 Mad. 240. 

-S. 123 — Affairs of State — Privilege — 


S. 123 — Affairs of State — Privilege. 

Statement of witness that certain papers did 
not come into existence till a particular date— 
Knowledge of witness based on entry in 
Government record — Non-production of record 
—Claim as to privilege, record being State 
secret— Statement, held inadmissible. Jaffarul 
Hussain v. Emperor. 33 Cr. L. J. 599 

138 I. C. 351 : 59 Cal. 1046 
36 C. W. N. 574 
I. R. 1932 Cal. 448 
A. I. R. 1932 Cal. '468 

S. 123 — Affairs of State — What is. 

Under S. 123, it is only when the document 
deals with affairs of State that privilege can be 
rightfully claimed. The diary of a foot con- 
stable who was shadowing the movements of a 
suspect cannot possibly become an affair of the 
State within the accepted meaning of the 
words. Mohan Singh Bath v. Emperor. 

41 Cr. L. J. 667 
188 I. C. 717 ; 13 R. L. 56 
42 P. L. R. 484 
A. I. R. 1940 Lah. 142 

-S. 123 — Disclosing name of informer 


Extent of. 

The privilege extends not merely to the actual 
text of the report but also to the statements of 
the witnesses which it incorporates. This does 
not, however, prevent the witnesses themselves . 
being cross-examined under S. 145, Evidence 
Act, as to whether they had made previous j 


— Legality of. 

The Court. should decline to sanction any step 
which would, in practice, almost necessarily 
result in the disclosure of the name of the 
informer, contrary to the provisions of S. 123, 
Evidence Act. Bagumal Wadhumal v. Emperor. 

18 Cr. L. J. 70 : 

37 I. C. 54 : 10 S. L. R. 134 : 

A. I. R. 1917 Sind 43. 

-S. 123— Jail Manual, Para. 900 — Report 


made to Inspector General of Prisons under 
Para. 900, whether privileged. 

A report summitted to the Inspector General 
of Prisons under Para. 900, Jail Manual, is an 
unpublished official record relating to affairs 
of State within the meaning of S. 123, Evidence 
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Cr. P. CODE (1898), S. 307 

acquittal by a Jury unless the acquittal stood 
out as patently bad. Where the verdict is 
patently bad and amazinglyperverse, the ease 
calls for interference. Emjyeror v. Ramdus. 

33 Cr. L. J. 465 : 

137 I. C. 346 : 1. R. 1932 Oudh 233. 

S. 307 — Interference with verdict — Ver- 
dict supported by evidence, effect of. 

Where in a trial before the Court of Session, 
the Judge disagreeing rvith the verdiet of “not 
guilty” returned by the Jury, referred the 
case to the High Court under S. 307 : Held, 
that as there was evidence on the record 
which would support the conclusion arrived at 
by the Jury, though there was evidenee also 
the other way, the verdict of the Jury could 
not be said to be perverse or erroneous ; 
that on the contrary, it may have been correct 
so that the accused must be acquitted. 
Emperor v. Asgar Mandal. 

20 Cr. L. J. 20 : 

' 48 I. C. 500 : 22 C. W. N. 811 : 

A. I. R. 1919 Cal. 1060. 


Cr. P. CODE (1898;, S, 307 

Emperor v. Bishmi ChLiS (p! B.f 

6 C S Nai80 ; 

6 R. C. 81 : A. I, R. 1933 Cal. 665. 

“S- Interference with verdict— 

Grojmds for~Ckarge under S. 304, Indian Penal 
Code—Cotjyictwn under S, 304-A, Indian Penal 
Code, legality of. 

It is only when, as a matter of fact, the 
High Court is of opinion that the verdict of 
the Jury is perverse that it is entitled in a 
reference under S. 307 - to place its own 
opinion on the evidence against the opinion 
of the Jury. Where an accused person is 
charged with an offence under S. 307, Penal 
Code, it is' competent to the Sessions Judge 
and to the High Court, on a reference under 
S. 307 to convict the accused of an offence 
under S. 304.-A, Penal Code, Emperor v 
Charles John Walker. 26 Cr L. T 211 • 

83 I. C. 995 : 26 Bom. L. R. 610 1 
A. I. R. 1924 Bom. 450. 


S. 307 — Interference with verdict — 

Grounds for. 

A Court would be .slow to interfere with an 
unanimous verdict of a Jury unless a clear 
case is riiade out. Emperor v. Nccanatulla. 

14 Cr. L. J. 556 : 
21 I. C. 156 : 17 C. W. N. 1077. 

S. 307 — Interference zuith verdict — 

Grounds for. 

Accused was tried by a Jury upon a charge 
of theft. He produced no witne.«scs in defence. 
The prosecution evidence showed that imme- 
diately after the theft he was pursued and 
was caught red-handed willv the stolen pro- 
perty in his possession. The Jury returned a 
verdict of not guilty; Held, tliat the verdict was 
perverse, and that the accused shouid be con- 
victed under S. 380, Penal Code. In re : Subbiah 
Thevan. 21 Cr. L. J. 466 : 

56 I. C. 498 : 1 L. W. 561 : 
1920 M. W. N. 347 ; 39 M. L. J. 65 : 
43 Mad. 744 : A. I. R. 1920 Mad. 170. 

5., 307 — Interference with verdict — 

Grounds for. 

Admission for improper evidence — ^Verdict 
may be set aside by High Court. Issuf 
Mahomed v. Emperor. 32 Cr. L. J. 1077 ; 

133 1. C. 748 : 55 Bom. 435 : 
33 Bom. L. R. 305 ; 1. R. 1931 Bom. 396 : 

A. I. R. 1931 Bom. 311. 

S. 307 — Interference with verdict — 

Grounds for. 

Before the High Court can refuse to accept 
the verdict of the Jury in a reference under 
S. 807, it must find that the verdict is un- 
reasonable. Emperor v. Prenwnanda Butt. 

26 Cr.^L. J. 1256 : 
88 I. C. 1000 : 29 C. W. N. 738 : 

- 42 C. L. J. 247 : 52 Cal. 987 ; 
A. I. R. 1925 Cal. 876, 

S. 307 — Interference with verdict — ' 

Grounds for. 

Interference except in cases of flagrant and 


S. 307 — Interference with verdict— 

Grounds for. 

Higli Court will not interfere unless the Jury 
I has taken perverse view of evidence. Emperor 
I V. Xushai Sardar. 33 Cr. L. J. 593 (2) : 

138 I. C. 278 : 56 C. L. J, 19 : 

I. R. 1932 Cal. 439 : 
A. I. R. 1932 Cal. 656. 

S. 307 — Interference with verdict— 

Grounds for. 

In a case of murder, the accused was found to 
have been in recent possession of articles 
belonging to the deceased, and traces of human 
blood were found on these articles as also on 
articles of clothing, one of which was actually 
being worn by the accused when he was arrested 
by tl\e Police : Held, tliat the possession was a 
fact from which tiie Court might presume not 
merely theft or receipt of stolen property but 
the mere aggrravated offence connected with 
theft. 

Where in a charge to the Jury .there was 
no guidance on this point and the Jury acquitted 
the accused : Held, that there was a serious 
omission detracting materially from the value 
of the verdict and opinion of the Jurors. Em- 
peror V. NeamatiiUa. 14 Cr. L. J. 556 : 

21 1. C. 156 : 17 C. W. N. 1077. 

S. 307 — Interference with .verdict— ' 

Grounds for. 

Id a murder case the confession by the accused 
regarding administering dhatura to deceased 
was retracted at the trial in the Sessions Court. 
The Chemical Examiner’s report was not satis- ' 
factory or sufficient. The Doctor’s evidence 
showed that even though there was some 
undigested food found in the stomach, no trace 
of poison was detect-d either in the stomach 
or in the food. The High Court held that the 
verdiet of the Jury acquitting the accused was 
not so perverse or unreasonable as to justify 
interference. Emperor v. Ahirunhessa Bibi. 

A. I. R. 1923 Cal. 579. 

^ S. 307 — Interference with verdict—^ 

Grounds for. 
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Act, and is, therefore, a privileged document. 
Emperor v. Nanda Singh. 

26 Cr. L. J. 1347 : 

89 I. C. 387 : 12 O. L. J. 450 : 

2 O. W. N. 422: 

A. I. R. 1925 Oudh 540. 

— S. 123 — Privilege under S. 123 — 

Procedure to be followed by Head of Department. 
The ]a%y requires that before privilege is 
claimed, the Head of the Department should 
have the document in front of him, should 
give his attention to the flatter, should weigh 
carefully whether the privilege should or should 
not be claimed and unless he is satisfied that 
affairs of State are concerned, he should not 
claim privilege for a document or withhold 
from a Court the means of judging whether a 
particular witness’s statement is true or not 
truc.iXt is true that the Head of a Department 
has ah absolute privilege on the point, it is 
for him to decide whether the matter is one in 
which privilege should be claimed or should 
not be claimed, but it would be good to follow 
the practice of the English Law, namely that 
some indication should be given to the Court 
as to why privilege is claimed or what affairs 
of State arc involved in the matter, AVithout 
such indication, there is always a danger that 
the Court may draw an adverse inference from 
the non-production of the document. The Court 
is entitled according to the circumstances of | 
each particular case to draw an inference ad- 
verse to the party claiming the privilege. 
Mohan Singh Bath v. Emperor. 

41 Cr. L. J. 667 : 

188 I. C. 717 : 13 R. L. 56 : 

42 P. L. R. 484 : 

A. I. R. 1940 Lab. 142. 

— — Ss. 123, 124— Statements made to 

forest range officer whether privileged. 

Privilege under Ss. 128 and 124, Evidence Act, 
cannot be claimed in respect of statements 
recorded in the course of an investigation 
permitted by law; as for c.xamplc, by the forest 
range officer, ns they do not relate to any affairs 
of State nor can they be said to be communica- 
tions made in official confidence, the disclosure 
of which would be injurious to public interests. 
In re : Kaliynppaudayan. 

38 Cr. L. J. 619 ; 

168 I. C. 867 : 45 L. W. 470 : 

1937 M. W. N. 322: 

1937, 1 M. L. J. 613 : 9 R. M. 655 : 

A. I. R. 1937 Mad. 492. 
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rav; 

166 I. C. 501 : 17 Lah. 472 : 
38 P. L. R. 1040 ; 9 R. L. 389 : 
A. I, R. 1936 Lah. 359. 


meats. 


-Ss. 123, 124, 125 —Privileged state- 

The statements made by witnesses in the 
course of a departmental inquiry into the 
conduct of Police Officers are not privileged 
under Ss. 123, 124 or 125, Evidence Act, wLn 
those witnesses are subsequently examined in a 
Criminal Court on a charge against the Poliee 
Officers of taking illegal gratification and 
they fall within the ordinary rules of evidence 
as laid down in Ss, 155 and 162 of the 
Evidence Act. Harbans Sahai v. Emperor, 

13 Cr. L. J. 445 : 
15 I. C. 77 : 16 C. W. N. 431. 

Ss. 133, 162— Posting Register, whe- 
ther State document. 

An entry in a Register of Postings showing 
that certain Customs Preventive Ollieers were 
ordered to be at their stations at a particular 
hour does not refer to matters of State and 
is not excluded from disclosure under S. 123 
or 1C2, Evidence Act. Rokun AH v. Emperor. 

19 Cr. L. J. 524 : 
45 I. C. 284 : 22 C. W. N, 451 : 
A. I. R. 1918 Cal. 138. 

S. 124. 


Sec also Evidence Act, 1872, S. 123. 

S. 124— Official communication— 

Privilege. 

A statement made by a subordinate officer to 
his superior officer regarding the apprehension 
of a certain accused person w'ithin the hearing 
of various people, cannot be withheld from 
the Court under S. 124, Evidence Act. Rokun 
AH V. Emperor, 19 Cr. L. J. 524 : 

451. C. 284: 22 C. W. N. 451: 

A. I. R. 1918 Cal. 138. 


S. 124— Official report, whether pri- 
vileged. 

Reports by one Government Officer to another 
written in official confidence are privileged 
under S. 124, Evidence Act, and are not 
documents tliat an outsider has a right to 
in.spcct. Vallabhram Ganpatram v. Emperor. 

27 Cr. L. J. 689 ; 

94 I. C. 881 : 27 Bom. L. R. 1391 : 

A. 1. R. 1926 Bom. 122. 


Ss. 123, 124— Statement not reduced 

to writing made to Police Officer during 
investigation— TPhc/iicr can be used at trial for 
offence not under investigation when it was 
made. 

So far as statements not reduced to writing 
are concerned, there is no reason why state- 
ments made to a Police Officer in the course 
of an investigation should not, if relevant 
under the Evidence Act, be used at a trial for 
an offence not under investigation when they 
were made, provided that they are not held 
privileged by the provisions of Ss. 128 and 


S. 124— Railway Station Master — 

Whether public officer. 

Quaere. — Whether a Railway Station Master is 
a ‘public officer’ within the meaning of S. 124’ 
Evidence Act. Emperor v. Bhagwati Prasad. 

31 Cr. L. J. 479 : 
123 I. C. 222 : 6 O. W. N. 937 : 
5 Luck. 297 : A. I. R. 1929 Oudh 543. 

S. 124— State document— iBeyeetjon by 

Court. 

It is incumbent upon a Court to prevent the 
disclosure of State doeuments in proceedings 
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S. 133 - VncoTTohonUcd testimony of 

approver — Conviction on— Legality of. 

It is not safe to base a conviction upon the 
evidence of an approver who is deeply interest- 
ed in putting responsibility for the offence 
upon shoulders other than his own, unless 
there is some independent evidence to corro- 
borate his story in material particulars. Chanan 
Singh V. Emperor. 28 Cr. L. J. 193 : 

99 I. C. 929 : 9 L. L. J. 610 : 
28 P. L. R. 39 : A. I. R. 1927 Lah. 78. 

— S. 133 — Uncorroborated testimony of 

approver — Conviction on —Legality of. 

Uncorroborated testimony of an approver — 
Conviction is legal. Narihak Ahir v. Emperor. 

35 Cr. L. ]. 1104 : 
150 I. C. 687 : 15 P. L. T. 264 : 
13 Pat. 529 : 7 R. P. 12 (2) : 
A. I. R. 1934 Pat. 309. 

S. 133 — Uncorroborated testimony of 

approver — Conviction — Legality of. 

' Where there is no material corroboration of 
the statement of the approver and the state- 
ment in itself is not convincing, it is most 
unsafe to convict the accused on that statement 
and be should be given the benefit of the 
doubt. Gujar Singh v. Emperor. 

36 Cr. L. J. 671 ; 
155 I. C. 149: 7 R. L. 643 : 
A. I. R. 1934 Lah. 21. 

S. 133. 

S. 133, Evidence Act, should be considered 
along with Illustration (b) to S. 114. Except 
in circumstance.s of an especial nature, it is the 
duty of the Court to raise the presumption 
that an accomplice’s evidence is unworthy of 
credit as against the accused persons, unless it i 
is corroborated in material particulars and the 
failure of a Judge to direct the Jury to that 
effect is an error in law. It will nonetheless 
be an error in law if the trial was held witfiout 
a Jury and the Judge or Magistrate misdirected 
himself on this point and' treated an accom- 
plice's evidence like that of any other witness. 
Any especial circumstances that may justify a 
disregard of this rule must be especially set 
put and considered. The corroboration must 
relate not only to the crime but also to the 
identity of the prisoner. Muthnknmarsxoami 
Pillai V. Emperor. 13 Cr. L. J. 352 : 

14 I. C..896 : 1912 M. W. N. 549 : 

12 M. L. T. 1. 

Ss. 133,3, 114, III. (h)— Accomplice 

— Evidence of— Corroboration. 

It is not necessary that the story of an ac- 
complice should be corroborated in every 
detail of the crime, nor is it necessary that the 
corroborative evidence should itself be enough 
for conviction ; if that were so, the evidence of 
the accomplice would not be .needed at all. 
When it is established that there are good 
grounds for believing the accomplice’s story 
by reason of the existence of corroboration on 
material points implicating any of the accused, 
the Court can safely come to a conclusion as to 
the truth of the whole story on uncorroborated 
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37 Cr. L. T. 992 • 
164 I. C. 677 : 9 R. Rang. 125 : 

A. I. R. 1936 Rang. 373. 

4, 114, 111. (b) — Evidence of 
accomplice- Value of. ^ 

S. 133, Evidence Act, is the only absolute rule 
of law as regards the evidence of accomplices. 
13ut there is a rule of guidance to which the 
Court also should have regard ; that rule of 
guidance is to be found in 111. (b) to S 114 
Evidence Act. S. 114 of the Evidence Act 
enacts a rule of presumption ; and read with 
S. 4 of the Act, it indicates that this is not a 
hard and fast presumption, incapable of re- 
buttal, a praesumptio juris et de jure. The right 
to raise this presumption as to an accomplice is 
sanctioned by the Act ; and it would be an 
error of law to disregard it, what effect is to be 
given to it must be determined by the circum- 
stances of each case. The evidence of the 
accomplice requires to be accepted with a 
great deal of caution and scrutiny, because 
among other things, he is likely to swear 
falsely in order to shift the guilt from himself. 
But this consideration hardly applies to the 
evidence of one who testifies that he has bribed 
the accused, for, by his own testimony, so far 
from shifting the offence from himself, he in 
fact thereby fastens it upon himself, for it is 
by making himself out to be a briber that he 
shows another has been bribed. The corrobo- 
ration to the evidence of an accomplice, when 
required, should be such corroboration in 
material particulars as would induce a prudent 
man, on the consideration of all the circum- 
stances, to believe that the evidence is true 
not only as to the narrative of an offenee com- 
mitted but also so far as it affects each person 
thereby implicated. Emperor v. Shrinivas 
Krishna. 3 Cr. L. J. 33 : 

7rom. L.R. 969. 

Ss. 133, 114 Ulus . — Evidence of accom- 
plice— Corroboration— Nature of. 

Corroboration means independent testimony. 
Where it is required, it is necessary because 
the evidence sought to be corroborated is in 
some way unreliable. When in the case of an 
accomplice it is desirable because the accom- 
plice’s evidence comes from a tainted source, 
the nature of the corroboration required is not 
mere evidence of a tainted kind but fresh 
evidence of an untainted kind. Nga Aung Pe 
V. E mperor. 38 Cr. L. J. 785 : 

169 I. C. 705 : 1937 Rang. 110 : 

10 R. Rang. 19 : A. I. R. 1937 Rang. 209. 

gg_ 133 ^ 114 Ulus.— Uncorroboraled tesli- 

nony of accomplice — Value of Independent 
cstimony, necessity of . 

In the illustrations to S. 114, Evidence Act, 
t is pointed out that the Court may presume 
hat an accomplice is unworthy of credit unless 
1C is. corroborated in material particulars. If 
ipecial circumstances exist which render it sale 
n an exceptional case to act upon the un- 
corroborated testimony of an accomplice and 
ipon that alone, the Court will not merely for 
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before it. No sound distinction can be drawn 
between tbe duty of the Judge when objection 
is taken by the responsible officer of the 
Crown, or by the party, or when, no objection 
being taken by any one, it becomes apparent 
to him that a rule of public policy prevents 
the disclosure of the documents or informa- 
tion sought. Wamanrao v. Emperor. 

27 Cr. L. J. 707 : 
94 I. C. 899 : 22 N. L. R. 34 : 
A. I. R. 1926 Nag. 304. 

S. 124 — Theft by Railway servant — 

Enquiry by Station Master— Statement made to 
Station Master, whether privileged. 

Where certain Railway servants were charged 
with theft and the accused called for certain 
statements made to the Station I^Iaster by 
the prosecution witnesses in a preliminary 
inquiry conducted by the Station Master and 
the Divisional Superintendent to whom the 
Station Master had forwarded the statements, 
pleaded privilege under S. 124, Evidence Act : 
Held, that the statements were not privileged 
as they were not made to the Station Master 
‘in official confidence’ within the meaning of 
S. 124, Evidence Act. If a public officer to 
whom communications are made in official con- 
fidence considers that the public interest would 
suffer b 3 ' their disclosure, such communication 
could not be produced in evidence. But if it 
is not established that they were made in 
official confidence, the opinion of the officer 
before whom they were made is not relevant. 
Emperor v. Bhagwali Prasad. 

31 Cr. L. J. 479 : 
123 I. C. 222 ; 6 O. W. N. 937 : 
S Luck. 297 ; A. I. R. 1929 Oudh 543. 

S. 125. 

See also Evidence Act, 1872, Ss. 25, 125. 
S. 126. 

See also Cr. P. C., 1898, S. 94 (3). 

S. 126 — Counsel — Professional obliga- 
tions of. 

It is an error of judgment on the part of a 
Counsel and against his professional obligation 
to accept the brief of a case in which he has 
to appear on behalf of his client as a witness 
in the case. Hearsey v. Mrs. Eva Forster. 

15 Cr. L. J. 429 : 
24 I. C. 165 : 12 A. L. J. 285 : 
A. I. R. 1914 All. 364. 

S. 126 — Criminal cases — Professional 

Communieation — Privilege. 

In a criminal case even the protection under 
S. 126 cannot be availed of. Ganga Bam v. 
Habib Ullah. 37 Cr. L. J. 113 : 

159 I. C. 524 : 1935 A. L. J. 1176 ; 
1935 A. W. R. 1152 : 8 R. A. 458 : 

A. I. R. 1936 All. 212. 

S. 126— Evidence of Counsel for client 

relevaney of. 

Where a Counsel in a case offered himself as 
the principal witness for his client and his 
evidence was recorded but the Magistrate 
while wnting judgment, ruled it out as irrele- 
vant : Held, that in determining the relevancy 
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or irrelevancy of any evidence the Courtis 
precluded from considering matters beyond 
the purview of the Evidence Act and, therefore 
the Court below was wrong in ruling out the 
evidence as inadmissible on the ground of the 
competency of the Counsel to be a witness in 
his case, and consequently there was no real 
trial of the case on the merits : Held, further, 
that this was a fit case for revision. Hearsey 
V. Mrs. Eva Forster. 15 Cr. L. J. 429 : 

241. C. 165: 12A.L.J.285: 
A. I. R. 1914 All. 364'. 

S. 126— Letters written by one 

accused to other accused in possession of 
Lawyer not privileged. 

Letters written by one accused to another ac- 
cused alleged to be in possession of latter’s Law- 
yer are not prima facie privileged communica- 
tions by accused to his Lawyer. Public Prosecu- 
tor, Madras v. M. S. Menoki. 5||{; 

41 Cr. L.J. 186: 
185 I. C. 419 : 50 L. W. 428 : 
1939, 2 M. L. J. 634 : 1939 M. W. N. 1127 : 
12 R. M. 563 : A. I. R. 1939 Mad. 914. 

S. 126 — Professional communica- 
tion. 

A failure on the part of a client to claim 
privilege when he is under cross-examination, 
does not amount to “ express consent ” given 
by him to his legal advisor to disclose a 
communication which is otherwise privileged. 
Bhagwani Choithram v. Deooram. 

34 Cr. L.J. 562: 
143 I. C. 345 : 27 S. L. R. 72 : 
I. R. 1933 Sind 126 : A. I. R. 1933 Sind 47. 

S. 126— Professional communication. 

Communications between a prosecutor in a 
Crown case and his Attorney are not privileged. 
Bhagwani Choithram v. Deooram. 

34 Cr. L.J. 562: 
143 I. C. 345 : 27 S. L. R. 72 ; 
I. R. 1933 Sind 126 : A. I. R. 1933 Sind 47. 

S. 126— Professional communication. 

Mukhtear in possession of a draft of incomplete 
statement — Privilege can be claimed. Miajan 
Biswas v. Emperor. 34 Cr. L. J. 622 : 

143 I. C. 682 :37 C. W. N. 68: 
I. R. 1933 Cal. 461 : A. I. R. 1933 Cal. 5. 


S. 126— Professional communication. 

Privilege — Pleader observing facts in the 
course of and for the purposes of his employ- 
ment not bound to disclose them. Hakam v. 
Emperor. 36 Cr. L. J. 31 : 

152 I. C. 164 : 7 R. L. 261 : 
A.I. R. 1934 Lab. 269. 


S. 126— Professional communication. 

The mere presence of the friends of ^ the 
client having themselves interest in the client,^, 
does not destroy the privilege. Bhagwani 
Choithram v. Deooram. 34 Cr. L. J. 562 : 

143 I. C. 345 : 27 S. L. R. 72 ‘ 

I. R. 1933 Sind 126 : 
A. I. R. 1933 Sind 47. 
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the reason that the conviction proceeds upon 
such uncorroborated testimony say that the 
conviction is illegal. This is the plain mean- 
ing of S. 133. Nga Aung Pe v. Emperor. 

38 Cr. L. I. 785 : 

169 L C. 705 : 1937 Rang. 110 : 

10 R. Rang. 19 : A. I. R. 1937 Rang. 209. 

Ss. 133, 114,' 111. (h)— Evidence of 

accomplice. 

S. 133, Evidence Act, lays down the rule of 
law regarding the testimony of accomplices, 
and S. 114, 111.. (6) is merely a guide to assist 
the Court, though in a vast majority of cases 
prudence requires that there shall be corrobora- 
tion. The evidence of one approver cannot be 
said to corroborate that of another except where 
both have, at the earliest opportunity, and 
before there has been any chance of corrobora- 
tion, deposed to the same acts as having been 
committed by a particular accused person. A 
confession made by a co-accused after the whole 
of the prosecution evidence has been recorded 
can be used as evidence against the person 
making it, but cannot be Used as against his 
eo-accused either as evidence in itself or as 
corroboration of the testimony of an accomplice. 
Narain Das v. Emperor. 

23 Cr. L. J. 513 : 

681. C. 113:4 L. L. J. 91: 

3 Lah. 144 : 9 P. W. R. 1922 Cr. : 

A. I. R. 1922 Lah. 1. 

S. 133, 114, 111. (b ) — Evidence of accom~ 

plice. 

However convincing the evidence of an accom- 
plice or approver may be of the facts necessary 
to be proved, it has become a settled course of 
practice not to convict an accused person on 
the uncorroborated evidence of an approver, 
and the corroboration ought to consist in some 
circumstances that affects the identity of the 
accused person. The corroboration of the 
evidence of an accomplice or approver 
should go to some circumstances, affecting the 
identity of the accused as participating in the 
transaction. And such corroboration ought 
to be that which is derived from unimpeachable 
or independent evidence, as distinguished from 
that derived from the earlier statements of the 
same accomplice or the statements of other 
accomplices. Emperor v. Baji Krishna. 

1 Cr. L. I. 568 : 

6 Bom. L. R. 481. 

— Ss. 133, 114, 111. (b)— Evidence of ac- 

• complice. 

There is no rule of law or practice that the self- 
incriminating portion of the evidence of an 
accomplice is unworthy of belief unless cor- 
roborated. The credibility of a witness who 
says that he and another joined in commit- 
ing an offenee stands per se as far as his self- 
■ accusation is concerned on the same footing as 
that of a witness who says that he alone 
committed an offence, though in the latter 
instance, there would be a narrowed basis for 
eross-examination to test his own self-accusa- 
tion. Emperor v. Hanmant Vasudeo Mulgund. 

1 Cr. L. J. 412 : 

6 Bom. L. R. 443. 
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Ss. 133, 114, 111. (b ) — Evidence of ac- 
complice — Value of - Corroboration required, 
nature of. 

The evidenee of an aceomplice must be cor- 
roborated in some material particulars, not 
only bearing upon the facts of the crime, but 
upon the accused’s implication in it, and 
further, evidence of one accomplice is not 
available as corroboration of another. These 
rules laid down by English Coprts are equally 
applicable in India. Nitai Chandra Jana v. 
Emperor. fS. B.) 38 Cr. L. J. 852 : 

170 I. C. 201 : 10 R. C. 98 : 

, A. I. R. 1937 Cal. 433. 

Ss. 133, 114, 111. (b) — Evidence of ap- 
prover — Corroboration of. 

A previous statement of an approver is no 
corroboration of a later statement by the same 
approver. There must be a corroborative evi- 
dence of the approver when he speaks to the 
identity of the accused, because while he may 
speak truly as to the actual factum of the 
murder, he may speak falsely when he speaks 
as to the identity of the accused. So that 
there must be some evidence which associates 
or tends to associate each individual accused 
with the crime, or — there must be such evi- 
dence as to the identity of the accusedj as 
satisfies the Court that when the approver 
speaks as to the complicity of this accused 
and that accused in the offence, be speaks 
the truth. Khairo v. Emperor. 

38 Cr. L. J. 995 : 
170 I. C. 922 ; 10 R. S. 77 : 
31 S. L. R. 470 : A. I. R. 1937 Sind 221. 

Ss. 133, 114, 111. (b), 157— Accomplice, 

testimony of, corroboration of , how far necessary 
— Corroboration, previous ^statement, how far 
amounts to. 

S. 133, Evidence Act, contains the rule of law 
as regards the value to be attached to the 
uncorroborated ^ testimony of any accomplice. 
S. 114, 111. (6), is merely a rule of guidance 
to assist the Court. No hard and fast rule 
can be laid down as to where and to what 
extent an “ accomplice ” must be corroborated. 
Previous statements of an accomplice may 
amount to corroboration. Barkat AH v. Em- 
peror. 18 Cr. L. !• 29 : 

36 I. C. 861 : 2 P. R. 1917 Cr. . 

A. I; R. 1916 Lah. 32. 

Ss. 133, 134 — Conviction on uncorrobor- 
ated evidence of accomplice, legality of . 

Though in actual practice the uncorroborated 
testimony of an accomplice will generally be 
insufficient to bring home an offence to an 
accused person, there is no rule of law that 
the uncorroborated testimony of an accomplice 
is necessarily insufficient to establish a charge 
against an accused. Ratan Dhanuk v. Emperor. 

30 Cr. L. J. 137 : 
113 I. C. 329 : 9 P. L. T. 672 : 
8 Pat. 235 : A' I. R. 1928 Pat. 630. 

Ss. 133, 157 — Accomplice and informer 

— Difference between. 

To judge whether a witness is an informer 
or - an accomplice, it has to be seen whether 
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S. 126 —Prof essional communication. 

The protection in S. 126 does not refer to 
the production of documents, as against 
which the client himself is not protected. 
Ganga Ram v. Habib ZJllah. 

37 Cr. L. J. 113 : 
159 I. C. 524 ; 8 R. A. 458 : 
1935 A. L. J. 1176 : 
1935 A. W. R. 1152 : 

- A. 1. R. 1936 AU. 212. 

S. 126 — Professional communication. 

When the communication is not made in con- 
fidence, then no sort of privilege attaches to it. 
Bhagwani Ohoitaram v. Deooram. 

34 Cr. L. J. 562 : 
143 I. C. 345 : 27 S. L. R. 72 : 
I. R. 1933 Sind 126 : 
A. I. R. 1933 Sind 47. 

S. 126— Professional communication. 

Where there is no allegation that so long 
as his employment continued, the Pleader 
observed any fact showing that an offence or 
fraud had been committed, the offence of fraud, 
if any, having been committed after his employ- 
ment ceased. Proviso II of S. 126 does not 
apply. Bhagxaani Choithram v. Deooram. 

34 Cr. L. J. 562 : 

. 143 I. C. 345 : 27 S. L. R. 72 : 

I. R. 1933 Sind 126 : 
A. I. R. 1933 Sind 47. 

— Ss. 126, 162 — Professional communica- 
tion. 

Omission to comply with formality of gelling 
summons issued for production is only trivial 
irregularity — Inherent jurisdiction rests on 
Court to call for production — Denial of 
Mukhtiar to produce, capable of explanation — 
Production made when finally ordered ; Held, 
action against Mukhtiar need not be taken. 
Ganga Ram v. Habib TJllah. 

37 Cr. L. J. 113 ; 
159 I. C. 524 : 8 R. A. 458 : 
1935 A. L. J. 1176 : 
1939 ' A, W. R. 1152: 
A. I. R. 1936 All. 212. 

-S. 132. 

See also (i) Coroner’s Act, 1871, S. 19. 

(zY) Penal Code, 1860, Ss. 409, 
500. 

S. 132 — ‘Compelled to answer,’ mean- 

of- . 

The question of compulsion under S. 132, 
Evidence Act, is one of fact. It does not follow 
that a witness is compelled to answer every 
question put to hint by Counsel ; but he may 
be compelled to do so in particular cases, 
and in such cases, the section would be appli- 
cable. On the other hand, compulsion does not 
involve the necessity of a formal objection 
to giving the answer and an prder made 
at the time to the witness compelling him 
to answer. Emperor v. Banarsi. 

25 Cr. L. J. 477 : 
77 I. C. 829 : 22 A. L. J. 144 : 
46 All. 254 : A. I. R. 1924 All. 381. 
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~ 132— Compulsion under— iVefurr 

0 /- 

Compulsion referred to in S. 132, Evi- 
dence Act, may be express or implied. 

It is difficult to draw a distinction 
between compulsion, express and implied. 
Ghanshamdas Gianchand v. Nenumal. 

36 Cr. L. J. 78 : 
152 I. C. 346 : 7 R. S. 85 : 
28 S. L. R. 251 : 
A. I. R. 1934 Sind 114. 
S. 132— Evidence of compulsion. 

In Central Provinces where the Judges are 
permitted to simply make notes of the depo- 
sition of a witness, the mere record of a 
deposition is not by itself a sufficient evidence 
of the compulsory or voluntary nature of his 
statement. Surajmal v, Ramnath. 

28 Cr. L. J. 996 : 
105 I. C. 820 : A. I. R. 1928 Nag. 58. 

S. 132 — Object. 

The Penal Code contains no exception in 
favour of statements made in evidence in 
Court to give them absolute privilege, but 
there can be no doubt that S. 132, Evidence 
Act, if it applies, gives complete protection 
against criminal prosecution. Rasool Bhai v. 
The King. 41 Cr. L. J. 48 : 

184 I. C. 566 : 1939 Rang. 479 ; 
12 R. Rang. 159 : A. I. R. 1939 Rang. 371. 

S. 132 — Privilege of witness. 

An answer given by a witness to a question 
put to him either by the Court or by Counsel 
on either side falls within the protection 
afforded by S. 132, Evidence Act, especially 
when the question is on a point which is 
relevant to the case. It is not necessary that 
the witness should have protested against the 
question. Chatur Singh v. Emperor. 

21 Cr; L. J, 825 : 
58 I. C. 825 : 18 A. L. J. 940 : 
2 U. P. L. R. (All.) 355 : 43 All. 92 : 

A. I. R. 1921 All. 362. 

S. 132— Privilege of witness— Claim 

must be made for. 

The protection afforded by S. 132, Evidence 
Act, must be claimed by a witness before he 
makes the statement in respect of which a 
question is subsequently raised. One S made 
a report to the Police that the accused had 
committed a theft. Upon investigation, the 
report was found to be false and S was pro- 
secuted under S. 182, Penal Code. In tlmt 
case the accused, as prosecution witness, made 
a statement that he had not committed the 
theft and that S had made a report ag.ainst 
him through enmity as they had had a 
quarrel about a partition wail. He w'cnt on 
further to explain that he had an intrigue 
with an aunt of 5: Held, that the accused 
could not, in respect of the latter statement, 
claim the benefit of the protection afforded 
by S. 132, Evidence Act, inasmuch as he 
should have claimed the protection before he 
made the statement. Kallu v. Sital. 

19 Cr* L* J* 231 l 
43 I. C. 823 ; 16 A. L. J. 201 : 
A. I. R. 1918 All. 260. 
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the witness entered into the conspiracy for 
the sole purpose of detecting or betraying it 
or whether he is a person who concurred 
fully in the cr'rminal designs of his co-con- 
spirator for a time and joined in the execution 
of those -till either out of fear or for some 
other reason he turned on his former associates 
and gave information to the Police. If at the 
time when he joined the conspiraey he had no 
intention of bringing his associates to book, 
but his sole object was to partake in the 
commission of the crime, he cannot be called 
an informer but is an accomplice, and his 
position is not modified simply because later 
on he turns round and carries information to 
the Police. Mangat Bdi v. Emperor. 

29 Cr. L. J. 740 : 
110 I. C. 676 : Id L. L. J. 262 : 
29 P. L. R. 703 : A. I. R. 1928 Lah. 647. 

S. 134 — Accomplice— Truthfulness of 

evidence — Conviction based on. 

Per Courtney Terrel, C. J. — In order to ascer- 
tain whether the evidence of the accomplice is 
truthful and, therefore, exempt from the re- 
quirements of corroboration, the Tribunal should 
apply intrinsic as well as extrinsic test, but, if 
having applied these tests, it comes to the 
eonclusion that the accomplice is a truthful 
person, the accomplice then becomes an ordi- 
nary witness. S. 134, Evidence Act, becomes 
operative and the Tribunal may proceed to 
convict upon his evidence alone. Ratan Dhanuk 
v. Emperor. 30 Cr. L. J. 137 : 

113 I. C. 329 ; 9 P. L. T. 672 : 
8 Pat. 235 : A. I. R. 1928 Pat. 630. 

S. 135— Discretion of Court— 7/ should 

be used in favour of accused. 

Order of cross-examination of prosecution 
witnesses — Court has discretion but it should 
be exercised in favour of defence. Moosa Haji 
Abdul Shakoor v. Emperor. 34 Cr. L. J. 347 : 

142 I. C. 479 : 37 C. W. N. 288 : 
I, R. 1933 Cal. 274 : A. I. R. 1933 Cal. 189. 

— S. 135 — Production, and order of 

examination of witnesses. 

In a Sessions trial, the Public Prosecutor 
declined to treat certain persons who were essen- 
tially defence witnesses, as witnesses for the 
prosecution. On the application of the defence 
they were then called by the Court, and no 
question having been put by the Court, were 
cross-examined first by the prosecution, and 
next by the defence : Held, that the exa- 
mination in this manner of the witnesses was 
highly improper. Gangadhar Goala v. Reed. 

64 I. C. 665 : 25^C.^W.^.^'609 
33 C. L. J. 503. 

— S. 136. 

See also Evidence Act, 1872, S. 157. 

— — S. 138. 

See also Cr. P. C., 1898, Ss. 165, 439. 

— S. 138— Cross-examination — What is. 

Cross-examination ne'6d not be confined to 
niatters raised elsewhere in the evidence. The 
right of cross-examination given by the Evi- 
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fettered by the fact that 
pohee papers are in existence but have not 
been referred to. S. 138 of the Evidence Act 
gives the defence the right to cross-examine 
prosecution witnesses at the conclusion of their 
examination-in-chief and such cross-examina- 
tion may be on all points and by means of 
all questions not disallowed by the Evidence 
Act. Though the defence have the further 
right to re-call and cross-examine prosecution 
witnesses after the charge has been framed 
they cannot be compelled to so defer all or 
any of the cross-examination which they are 
by law entitled to make. To do so is to 
deprive them of part of the means available 
for obtaining an order of discharge. Mahomed 
Ally V. Emperor. 12 Cr. L. J. 277 ; 

10 I. C. 917 ; 4 Bur. L. T. 133'. 

7 S. 138 — Examination-in-chief, value 

of, in absence of cross-examination. 


S. 138, Evidence Act, merely lays down the 
order in which witnesses will be examined, 
cross-examined and re-examined. An exami- 
natiou-in-chief of a witness, without an oppor- 
tunity being offered to the opposite party 
to cross-examine, is not legally acceptable. 
Moti Singh v. Dhanukdhari Singh. 

24 Cr. L. J. 595 : 

73 I. C. 339 : A. I. R. 1923 Pat. 53. 


S. 138— Scope of. 

S. 138, Evidence Act, deals not with the rights 
of the party but only provides the order in 
which the proceedings are to be conducted. 
Emperor v. C. A. Mathews. 31 Cr. L. J. 809 : 

125 I. C. 281 : A. I. R. 1929 Cal. 822. 

S. 143— Leading questions in cross- 

examination disallowed —Effect of. 

The refusal to allow a question to be put in 
cross-examination merely because it is in the 
form of a leading question, is illegal. Where 
that occurs, Counsel should ask for the question 
and the order disallowing it to be recorded. 
Deiya v. Emperor. 17 Cr. L. J. 500 ; 

36 I. C. 468 : 9 Bur. L.-T. 133 : 
A. I. R. 1918 L. Bur. 22. 


S. 143 —Right of accused. 

When the prosecution fails, on the evidence, 
to secure a conviction for the crime committed, 
it is ine.xpedient, even though it miy be lawful 
to prosecute the accused for a conspiracy, the 
proof whereof really rests on the establishment 
of that very crime. It is not by proof of his 
character but by proof of the facts that a 
man’s guilt is to be established. In the course 
of cross-examination by the defence for the 
purpose of eliciting facts in their favour from 
the prosecution witnesses, though those facts 
are irrelevant, the defence are entitled in view 
of the generality of the provisions of S. 143 
Evidence Act, to ask leading questions 
Amritalal Hazra v. Emperor. 16 Cr. L. J. 497 
29 I. C. 513 : 21 C L. J. 331 
19 C. W. N. 676 : 42 Cal. 957 . 

A. I. R. 1916 Cal. 188. 


— S. 144. 

See also Bengal 
S. 45. 


Municipal Act, 1884, 
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S. 132 — Privilege of witness— Claim 

must be made for it. 

Ordinarily -it is for the witness to claim 
protection under S. 132, Evidence, Act at the 
very time of giving his self-criminating answer 
and to prove it as a defence to a prosecution 
for defamation. Surajmal v. Ramnath. 

28 Cr. L. J. 996 : 
105 I. C. 820 : A. I. R. 1928 Nag. 58. 

S. 132 — Privilege of witness — Claim 

must be made for it. 

The protection given by S. 132 must be 
claimed directly or indirectly in some way or 
another where the witness objects to answer- 
ing any particular question on the ground 
that a true answer may render him liable to 
legal consequences and he is then told 
by the Court to answer, his protection under 
S. 132 is complete. There can be no further 
protection given outside S. 132. Rasool Bhai 
V. The King. 41 Cr. L. J. 48 : 

184 I. C. 566 : 1939 Rang. 479 : 
12 R. Rang. 159 : A. I. R. 1939 Rang. 371. 

S. 122— Privilege of withess — Defama- 
tory statement by witness— Criminal liability — 
Tests. 

A witness, who being actuated by malicious 
motives, makes a voluntary and irrelevant 
statement not elicited by any question put to 
him while under examination to injure the 
reputation of another, commits an offence 
punishable under S. 500, Penal Code. He 
cannot claim the privilege allowed to witness 
bv S. 132, Evidence Act. Surajmal v. Ramnath. 

28 Cr. L. J. 996 : 
105 I. C. 820 : A. I. R. 1928 Nag. 58. 

S. 132 — Privilege of witness — How 

determined. 
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matter in issue and he was compelled to make 
the statement. Kashi Ram v. Emperor. 

32 Cr. L. J. 435 : 
129 I. C. 707 : 1930 A. L. J . 1121 : 

I. R. 1931 All. 195: 

A. I. R. 1930 All. 493. 

\ 

S. 132 — Privilege of witness. 

Statement of witness without objecting to 
answer — Subsequent trial of witness for causing 
injuries to accused in prior case — Statement 
can be considered in subsequent trial. Ram 
Dayal v. Emperor. 35 Cr. L. J. 71 : 

146 I. C. 438 ; 10 O. W. N. 735 : 
6 R. O. 109 : A. I. R. 1933 Oudh 370. 

S. 132 — Privilege of witness. 

The accused verified and filed a written 
statement in a certain suit. SubsMj^ntly, 
in another suit, in which he was the d^Wdant, 
he gave evidence and was cross-examined with 
a view to show that certain statements, he bad 
made in the written statement he had verified 
and filed in the first suit, were false. His 
pleader objected when the questions were put, 
but the objection was overruled, and the 
accused admitted that those statements 
were false, and on the strength of that admis- 
sion, he was prosecuted and convicted of 
perjury -.Held, that the accused was com- 
pelled to answer” the questions within the 
meaning of the Proviso to S. 132, Evidence Act, 
and that the answers could not be proved 
against him on a charge of having made false 
statements in the verified written statement 
filed by him in the first suit, and that the con- 
viction was bad. Deputy Superintendent v. 
Promotha Nath. 11 Cr. L . J. 403 : 

6 I. C. 782. 

S. 132— Protection— ITAen afforded. 


The status of the witness and his capacity to 
realise the risk and take objection to the 
question at the time of giving the answers and 
the motive with Avhich he gives his evidence, 
go a great way to determine his criminal 
responsibility or otherwise for a statement 
made by him. Surajmal v. Ramnath. 

28 Cr. L. J. 996 : 
105 I. C. 820 : A. I. R. 1928 Nag. 58. 

S. 132 — Privilege of witness— Penal 

Code {Act XLV of 1860), S. 500 — Defamation — 
Privilege — Witness, answer given by, to Court, 
whether privileged. 

An answer given by a witness to the Court, 
after he has left the witness-box, cannot form 
the subject of proceedings under S. 500, Penal 
Code, as such proceedings are prohibited under 
S. 132, Evidence Act. Ganga Sahai v. Emperor. 

21 Cr. L. J. 186 ; 
541. C. 890 : 18A.L.J. 112; 
42 All. 257 : A. I. R. 1920 All. 140. 

■ S. 132 — Privilege of witness. 


Where the question the answer to which has 
laid open the witness to a criminal prosecution 
for defamation had been put by the Court 
itself, he is entitled to benefit of S. 132. 
Jagannath v. Emperor. 35 Cr. L. J. 1316 : 

151 I. C. 435 : 7 R. O. 123 : 
1934 O. L. R. 740 : 11 O. W. N. 1075 : 

A. I. R. 1934 Oudh 386. 

S. 132— Scope oi— Co-accused in se- 
parate case, whether can be called as defence 
witness. 


Petitioner who was being tried in separate 
trials for offences vinder Ss. 3 and 4 of the Public 
Gambling Act, wished to examine a co-accused 
in the case under S. 4 as his defence witness 
in the case under S. 3. The Magistrate refused 
to permit this : Held, that S. ^ 132, 
^Evidence Act, provided suffieient protection for 
the witness in such a" case, and he could not be 
excused from appearing in the witness-box. 
Raja Ram v. Emperor. 

24 Cr. L. J. 633 : 

73 I. C. 521 : 5 L. L. J. 429 : 

A. I. R. 1924 Lah. 247. 


Privilege cannot be claimed by a person 
aemused of defamation unless matter about 
■which he made a statement was relevant to the 


S. 132— (Proviso)— Applicability. 

The Proviso to S. 132 of the Evidence Act 
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s. 145. 

See also C. P. C.. 1908, O. VI, r. 5, 
Cr. P. C., 1898, Ss. 154, 
162, 172, 360. 

S. ‘ 145 — Cross-examination as to 

statements— Wt/ness making statement to Police 
— Sueh witness sought to be contradicted in cross- 
examination — Statement, if should first be pro- 
ved. 

It is not necessary that the statement made 
by the witness to the Police must be first 
proved before he is allowed to be cross- 
examined upon it in order to contradict 
him. He may be allowed to be cross-examin- 
ed in order to avoid delay provided his state- 
ment to the Police is proved subsequently. 
The accused has no right to dictate the order 
in which the prosecution witnesses sliall be 
examined. , Muhammad Zaman v. Emperor. 

39 Cr. L. J. 627 : 
174 I. C. 678 : 10 R. Pesh. 71 ; 
A. I. R. 1938 Pesh. 18. 

S. 145 — F. I. R. — Admission and pro- 
cedure. 

In admitting First Information Reports in 
evidence, the procedure laid down in S. 145, 
Evidence Act, must be strictly followed. 
Mahla Singh v. Emperor. 32 Cr. L. J. 522 ; 

130 I. C. 410 : 32 P. L. R. 259 : 
I. R. 1931 Lah. 282 ; A. I. R. 1931 Lah. 38. 

S. 145— First Information Report — Use 

0 /‘ 

The only use which can be made of a First In- 
formation Report is to corroborate or contradict 
the evidence of the witness who made it, after 
the preliminaries required by S. 145 have been 
complied with. It does not form substantive 
evidence in itself. Abdul Aziz Musalman v. 
Emperor. 35 Cr. L. J. 957 : 

149 I. C. 447 : 30 N. L. R. 262 : 
6 R. N. 229 ; A. I. R. 1934 Nag. 94. 

S. 145 — First information, use of. 

The first information is a document of great 
importance and it is, in practice, always and 
very rightly, produced and proved in criminal 
trials, but it is not a piece of substantive 
evidence and it can be used only as a previous 
statement admissible to corroborate or con- 
tradict the author of it. Autar Singh v. 
Emperor. 14 Cr. L. J. 642 : 

21 1. C. 882 : 17 C. W. N. 1213. 

S. 145 — Police diaries — Use of. 

It is only what is written in Police diaries 
that can be used under S. 145, Evidence Act. 
Dharam Singh v. Emperor. 29 Cr. L. J. 343 : 

108 I. C. 162 : A. I. R. 1928 Lah. 507. 

S. 145 — Previous statements— Cross- 

examination. 

The proposition that an illiterate person is 
immune from the processes of law with regard 
to contradiction by a previous statement, has 
no authority in law, and would nullify almost 
completely the provisions of S. 145 if it were 
so, as the majority of witnesses in criminal 
cases are illiterate. It makes not the sligh- 
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test difference whether the witness is literate 
or illiterate; attention can be drawn to any 
portion of a previous statement by reading 
the statement to the witness ; he does not 
require to read it himself. Muzaffar Khan 
Sikandar Khan v. Emperor. 40 Cr. L. J. 708 • 
182 I. C. 935 : 12 R. L. 80 i 
41 P. L. R. 775 : 1. L. R. 1939 Lah. 509 : 

A. I. R. 1939 Lah. 268. 

— S. 145 — Previous statements — Cross-exa- 
mination. 

The right procedure, when a prosecution 
witness is contradicting himself is to ask the 
Judge to look into the diary and decide 
whether the accused person should not have 
a copy of the statement. If such copy be 
granted, the witness’s attention must be called 
to the same before the investigating officer is 
called to prove the record made by him. 
tiashi Ram v. Emperor. 29 Cr. L. J. 472 (b) : 

109 I. C. 120 : 26 A. L. J. 139 : 
A. I. R. 1928 All. 280. 

S. 145— Previous slat ements— Cross-exa- 
mination. 


There is no duty cast upon the Counsel who 
wishes to cross-examine a witness by putting 
to him a previous statement, first\to prove 
that statement. S. 145, Evidence Act, has to 
be read with S. 162, Cr. P. C., and quite 
clearly indicates that the attention of a wit- 
ness is to be called to the previous statement 
before the writing can be proved. If the 
witness admits the prevjous statement, or 
explains any discrepancy or contradiction, it 
obviously makes it unnecessary for the state- 
ment thereafter to be proved. On the other 
hand, if the statement still requires to be 
proved, that can be done later by calling the 
person before whom the statement was made. 
Muzaffar Khan Sikandar Khan v. Emperor. 

'40 Cr. L. J. 708 : 

182 I. C. 935 : 41 P. L. R. 775 : 

12 R. L. 80 : 1. L. R. 1939 Lah. 509 : 

A. I. R. , 1939 Lah. 268. 

S. 145 — Previous statements — Cross-exa- 
mination. 


Where a Judge has not allowed Counsel 
affectively to cross-examine the witnesses 
called for the Crown when they had made 
previous statements which contradicted their 
statements in the Sessions Court, as (a) their 
previous statements had not at that stage 
been proved, and (6) the witnesses^ were 
illiterate, there has been a failure of justice 
in the hearing of the case. The inere fact 
that the Judge may have taken into con- 
sideration any discrepancies which might exist 
before he wrote his judgment does not cure 
the failure of justice. Muzaffar Khan 
Khan v. Emperor. 40 Cr. L. J. 708 : 

182 I. C. 935 : 41 P. L. R. 775 ; 
12 R. L. 80 : 1. L. R. 1939 Lah. 509: 

A. I. R. 1939 Lah. 268. 


S. 145— Previous statements— Cross-exa- 
mination. _ , 

Where the examination of witnesses has been . 
reduced by an investigatipg officer to writing, 
it is undesirable to permit the accused s 
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does not apply to voluntary statements. 
Haidar Ali v. Abrtt Mia. 

2 Cr. L. J. 459 : 
2 C. L. J. 105 : 9 C. W. N. 911 : 

I. L. R. 32 Cal. 756. 

S. 132— Proviso, scope of. 

Unless a person objects to any question the 
answer to which is likely to criminate him, he 
cannot be said to have been compelled to give 
such answer within the meaning of the Proviso 
to S. 182, Evidence Act. Emperor v. Cttnna. 

22 Cr. L. J. 68 : 
59 I. C. 324 : 22 Bom. L. R. 1247. 

S. 133. 

^Accomplice. 

Approver. 

Conviction on uncorroborated testi- 
mony. 


-jjjkCorroboration. 

-5E.Corroboration, extent and nature of. 

Evidence of accomplice. 

Evidence of approver. 

Evidence of discimrged accomplice. 

Offerer of bribe. 

Retracted Confession, 

-Scope. 


-Statement of accomplice. 
-Testimony of accomplice. 


Uncorroborated evidence of accom- 
plice. 

Uncorroborated testimony of accom- 
plice. 

—Uncorroborated testimony of approver. 

— S. 133. 

Sec also (i) Confession. 

(if) Cr. P. C., 1808, Ss. 172, 887, 
838. 

(iff) Evidence Act, 1872, Ss. 21, 
80, 114, 111. (b). 

— — S. 133 —Accomplice — Corroboration - 


Several accused— Evidenee idcnlijijing some — 
Conviction of others, xohether legal. 

It is unsafe to convict a person upon the 
evidence of an accomplice, unless he is 
corroborated in material particulars, both as 
to the circumslanccs of the offence and the 
identity of the persons whom he implicates. 
When several persons are indicted and the 
evidence of the accomplice is confirmed ns 
to some only and not ns to others, the 
Court, as a general rule, ought to acquit 
those against wliom there is no corroboration. 
The foremost essential condition about an 
approver’s statement being good evidence is ! 
that the approver’s statement must be a 
trustworthy statement, Lodya Makar v. 
Emperor. 30 Cr. L. J. 331 : 

114 I. C. 623 : 1. R. 1929 Nag. 95 : 

A. I. R. 1929 Nag. 222. 

S. 133— Accoinpllcc, evidence of. 


The evidence of an accomplice is unworthy 
of credit unless it is corroborated in material 
particulars. Where there arc more than one 
accused person, there must be corroboration 
against each of the accused showing his 
connection with the offence alleged against 
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him. The identification of the particular 
accused by witnesses to whom they were 
strangers is not valueless. Nikka v. Emperor. 

33 I. C. 636 ; 19 P. W.^R. 1916 Cn 
A. I. R. 1916 Lah. 297. 

T "7" Accomplice — Quantum of corro- 
boration. ■' 

Wliere on the one side there are Police 
Ulhcers acting in conspiracy with one 
another to demand and receive illegal 
gratification and are ready to make use 
of their ofiicial position to enforce such 
demand, the testimony of the accomplices 
who were victimised by them into offering 
them illegal gratification and had not 
willingly done so, would require a much 
slighter degree of corroboration than would 
be the case if the accomplices were entirely 
voluntary accomplices. C. E. Ring v. 
Emperor. 31 Cr. L. J. 65 : 

120 I. C. 340 : 31 Bom. L. R. 545 : 
S3 Bom. 479 : A. I. R. 1929 Bom. 296. 

S. 133 — Accomplice, who is. 

Accomplices are those who are in some 
way or other connected with the offence in 
question. Yacoob v. Emperor. 

34 Cr. L. J. 1255 : 
146 I. C. 240 : 6 R. Rang. 85 : 
A. I. R. 1933 Rang. 199. 

S. 133— Accomplice, who is. 

An accomplice includes one who poses as 
an accomplice and his evidence requires 
corroboration. Ghulam Asphia v. Emperor. 

33 Cr. L.J. 477 : 
137 I. C. 497 : I. R 1932 Cal. 336 : 

A. I. R. 1932 Cal. 295. 

S. 133— /I ccojnp/fcc — Who is. 


Mere knowledge tliat a bribe is to be given 
docs not make the person who has the 
knowledge a participator in the giving of 
bribe and hence an accomplice. C. E. Ring 
V. Emperor, 31 Cr. L. J. 65 : 

120 I. C. 340 : 31 Bom. L. R. 545 ; 

53 Bom. 479 : A. I. R. 1929 Bom. 296. 

S. 133 — Accomplice— Who is— Person 

privy to crime is accomplice. 

Where a witness is found, from his own 
testimony, to be privy to the crime alleged 
to be committed by the accused, his evidence 
is no better tlian that of an accomplice, 
Nur Mohd. alias Nura v. Emperor. 

1 L. C. 532 : 6 L. L. J. 529 : 

A. I. R. 1925 Lah. 253. 

-S. 133 — Accomplice — Who is. 


'riie term accomplice signifies a guilty 
associate in crime or where the witness sustains 
such a relation to the criminal act that he 
could be jointly indicted with the accused. 

Emperor v. G. A. Mathews. 31 Cr. L, J. 809 ; 
lumper ^ ^ ^ ^ ^ Cal. 822. 

-S. 133— Approver— Oorroborah'on— 


Direction of Court. 

Per Maepherson, J . — When a Tribunal is 
invested by Statute with a discretion without 
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Counsel to ask the investigating ofricer if a 
pertain witness made a particular statement 
to him, even though the language of S. 155, 
cl (3) of the Evidence Act, is wide enough 
to permit the putting of such questions. In 
such circumstances, the written record made 
bv the Police Officer is the only proper and 
right thing to prove to discredit the witness. 
A^copy of a statement made before the 
Police cannot be used against a witness until 
hp has been confronted with it Kashi Ram v. 
Emperor. 29 Gr. L. J. 472 ; 

^ 109 I. C. 120 : 26 A. L. J. 139 ; 

A. I. R. 1928 All. 280. 

-S. 145 — Previous sialemenl of witness — 


Statement, use of, to discredit witness. 


A previous statement of a witness made before 
a Magistrate who first started to try the case, 
cannot be used to discredit the evidence given 
by the witness at the eventual trial before 
another Magistrate, unless the statement 
has been brought into evidence after cross-exa- 
mination. Sawan Singh v. Emperor. 

26 Cr. L. J. 1585 : 

' 90 I. C. 657 : 7 L. L. J. 339 : 

^ A. I. R. 1925 Lah. 499. 


S. 145 — Previous statements— Use of. 


Absence of evidence susceptible of corrobo- 
ration recorded under S. 288, Cr. P. C. 
—Whole statement cannot be put to 
the Jury. Manar AH v. Emperor. . 

35 Cr. L. J. 567 : 

147 I. C. 1203 : 37 C. W. N. 1066 : 
58 C. L. J. 66 : 6 R. C. 411 : 
A. I. R. 1934 Cal. 124. 


S. 145 —Previous statements — Use of. 

Evidentiary value of— Non-complinnee with 
S. 145— Judge is not justified in discrediting 
testimony of witnesses on the ground 
of their having made different statements 
before Police. Emperor v. Silla. 

35 Cr. L. J. 843 : 
148 I. C. 1059 : 6 R. O. 488 : 
11 O. W. N. 568 ; 
A. I. R. 1934 Oudh 229. 


S. 145— Scope. 

Although S. 145, Evidence Act, admits of 
previous statements being referred to for pur- 
poses of cross-examination, it does not authorise 
a Court to treat such statements as evidence 
against an accused. Rakhia v. Emperor. 

12 Cr. L. J. 214 : 
101. C. 119 : 157 P. L. R. 1911 : 

56 P. W. R. 1911 Cr. 

-S. 145— Scope. 

Headman cannot examine witness in inquiry 
—Statement made to him can be used only 
under Ss. 145 and 157. Mi Choke v. Emperor. 

34 Cr. L. J. 781 ; 
144 I. C. 369 : 1. R. 1933 Rang. 105 : 

A. I. R. 1933 Rang. 119. 

S. 145 — Seope. 

S. 115 nowhere 1 ly.'^ down that the document 
which is intended to be used to contradict 
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a witness must come from proper or legitimate 
custody. Emperor v. Raja Ram. 

34 Cr. L. J. 1162 ; 

146 I. C. 83 : 16 N. L. J. 198 : 

6 R. N. 66 (1) : A. I. R. 1934 Nag. 35, 

S. 145 — Uninterpreted deposition — 

— Use of. 

Depositions of witness in a previous case where 
there was no compliance with the provisions 
of S. 3G0, Cr. P. C., can be referred to in a 
subsequent trial for the purpose of contradic- 
tion. Fazlur Rahman v. Emperor. 

28 Cr. L. J. 772 : 

104 I . C. 100 ; 6 Pat. 478 ; 

8 P. L. T. 773 : 

A. I. R. 1927 Pat. 315. 

S. 145, if controls S. 155 — 

Oral statements made to witnesses by others — 
Questions to witnesses about those statements — 
Admissibility. 

S. 145, Evidence Act, speaks only of previous 
statements in writing and makes no mention 
of oral statements. It, therefore, cannot control 
S. 155. Consequently questions proposed to 
be put to prosecution witnesses about oral 
statements made to them by other wit- 
nesses are legally admissible, although 
the Court may refuse to place any 
reliance on them on the ground that 
they' had not been put to these witnesses 
«for explanation. To disallow such questions 
may, therefore, be prejudicial to the 
accused. Muktawandas v. Emperor. 

40 Cr. L. J. 393 : 

180 I. C. 602 : 12 R. N. 377 : 

1938 N. L. J. 434: 

I. L. R. 1939 Nag. 109 : 

A. I. R. 1939 Nag. 13, 

Ss. 145, 154 — Evidence of hostile witness 

— Value of. 

It is open to a Court to grant permission 
to a party calling a witness to treat the 
witness as hostile and to cross-examine him 
if it finds that the witness is equivocating, 
and a Court of Revision will not ordinarily 
interfere with the discretion exercised in this 
matter by the trial Court, The legal result 
of treating a witness as hostile is not to 
discredit his evidence in toto, and the party 
calling him is entitled to rely on those 
portions of his evidence upon which he 
wishes to rely, and it is for the Court 
in the particular circumstances of each case to 
credit or to discredit the different portions of 
his evidence. Jehangir Ardeshir Cama v. 
Emperor. 28 Cr. L. J. 1012 : 

106 I. C. 100 : 29 Bom. L, R. 996 : 

A. I. R. 1927 Bom. 501. 

Ss. 145, 155— PrenioMS statements — Pro- 
per use of. 

Previous statements made by a witness 
containing evidence against the accused, may 
be admitted for the purpose of impeaching 
the credit of the witness or contradicting the 
statements made by him in Court, but they can- 
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any indication of the grounds upon which the 
discretion is to be exercised, it is a mistake 
for a superior Tribunal to lay down any 
rules with a view to indicating the particular 
grooves in which the discretion should run. 
Ttatan Dhanuk v. Emperor, 30 Cr. L. J. 137 : 

113 I. C. 329 : 9 P. L. T. 672 ; 
8 Pat. 235 : A. I. R. 1928 Pat. 630. 

S. 123 —Approver, retracted statement of 

— Admissibility of. 

A retraeted statement of an approver is 
admissible in evidence against an accused per- 
son. Dammiir Veerabhadra v. Emperor. 

22 Cr. L. I. 400 : 
61 1. C. 528 : 12 L. W. 385 : 
A. I. R. 1920 Mad. 741. 

S. 133— Approver. 

There is no positive legal bar to taking an 
approver’s evidence as a basis for a conviction 
but ' unless some reliable corroboration on a 
material point were superadded to it, it 
would, in almost all cases, be unsafe to accept 
it as conclusive. Mating Lay v'. Emperor. 

25 Cr. L J. 381 : 
77 I. C. 429 : 1 Rang. 609. 
A. I. R. 1924 Rang. 173. 

S. 133 —Approver whether can corrobo- 
rate approver. 

There is nothing in S. 133, Evidence Act, 
to suggest that the statement of one approver 
cannot be regarded as corroborating that 
made by another approver; if, however, it 
can be shown that the approvers had ample 
opportunity of consultation, the corroborative 
value of their evidence would be greatly dimi- 
nished. Darya Singh V. Emperor. 

25 Cr. L.J. 520: 
77 I. C. 984 : A. I. R. 1923 Lah. 666. 

S. 133 — Conviction on uncorroborat- 
ed testimony — Legality of. 

Confession of co-accused and testimony of 
accomplice without other evidence is not 
sufficient to justify conviction of other accused. 
Beni Madho v. Emperor. 35 Cr. L. J. 273 : 

146 I. C. 1064 : 10 O. W. N. 688 : 
6 R. O. 209 : A. I. R. 1933 Oudh 355. 

— S. 133— Conviction on uncorroborated 

testimony — Legality of. 

It is seldom safe to base a conviction upon 
a statement of accomplices unless there is 
independent evidence to corroborate it in 
material particulars. Gaya Prasad v. Emperor. 

32 Cr. L. J. 1184 : 
134 I. C. 401 : 8 O. W. N. 517 : 
6 Luck. 658 : 1. R. 1931 Oudh 353. 

S. 133 — Conviction on uncorroborated 

testimony of accomplice — Legality of. 

It is open to a Court to act on the uncorro- 
borated testimony of an accompliee when it 
believes his evidence to be true. Illustration 
(6) to S. 114, Evidence Act, does not override 
or render nugatory the express declaration 
contained in S. 133, which does not require 
that the evidence of an accomplice must be 
regarded as unworthy of credit, unless corro- 
borated m material particulars. In cases tried 
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by Jury, the Judge should direct the Jury as to 
the taint attaching to such evidence but should 
after administering this caution, leave it to’ 
them whether to believe it or not. In cases 
tried without a Jury, the Judge should direct 
himself to the above effect. The law does not 
require that the Court could first make the 
presumption that an accomplice’s testimony 
is untrue and then find out if there are special 
circumstances to rebut that presumption. 
Muthit Kumar asawmi Pillai v. -Emperor. 

13 Cr. L. J. 352 : 
14 I. C. 896 : 1912 M. W. N. 549 ; 

12 M. L. T. 1. 

S. 133 — Conviction on uncorroborated 

testimony— Legality of. ' 

Notwithstanding the provisions of Ss. 30, 114 
and 133, Evidence Act, a conviction cannot be 
based upon the uncorroborated testin»j^ of 
an approver, however convincing that^esti- 
mony may be. Ambica Charan Roy v. Emperor. 

33 Cr. L. J. 19 : 
134 I. C. 1121 : 35 C. W. N. 1270 : 
I. R. 1932 Cal. 33 : A. I. R. 1931 Cal 697. 

S. 133 — Corroboration — Nature of. 

The corroboration must be in material par- 
ticulars, made by the evidence of one who is 
not an accomplice or a confessing co-aecused. 
Uaulat V. Emperor. . 31 Cr. L. J. 153 : 

120 I. C. 721 : A. I. R. 1930 Nag. 97. 

S. 133 —Corroboration — Nature of. 

Where the first statement requires corro- 
boration from an independent source, such 
corroboration should not be sought in the 
evidence of an accomplice recorded in the 
Sessions Court. Ramani Mohan De v. Emperor. 

34 Cr. L.J. 638; 
143 I. C. 797 : I. R. 1933 Cal. 482 : 

A. I. R. 1933 Cal. 146. 


-S. 133 — Corroboration — Nature of. 


Where the only evidence against an accused 
person charged with an offence under S. 39o, 
Penal Code, is that he has produced stolen 
property out of a place- which is not in his 
possession, that evidence is not sufficient to 
support a conviction for theft or for receiving 
stolen property, but it is evidence against the 
person producing it, and it is material corro- 
boration of an accomplice who has deposed 
that that person joined him in committing a 
dacoity or a burglary, or a theft. Khushal 
Singh V. Emperor. 25 Cr. L. J. 234: 

76 I. C. 698 : A. I. R. 1923 Lah. 335. 


S. 133 — Corroboration — Nature of. 

Where there are several accused and the story 
of the approver has been confirmed on many 
points and as regards the identity of several 
of the accused, it should' not be considered 
necessary that his story should be corroborated 
as regards the identity of the remaining accus- 
ed unless there are reasons for believing that 
the approver has named those other accused 
on account of personal spite or some 
reason. Daulai v. Emperor. 31 Cr. L. J. 153: 

120 I. C. 721 : A. I. R. 1930 Nag. 97. 
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not be used as substantive evidence against the 
accused. Bislien Dali v. Emperor, 

28 Cr. L. J. 965 : 
105 I. C. 677 : 21 A. L. J. 954 : 
A. I. R. 1927 All. 705. 

Ss. 145, 155 — Scope, 

Statements under S. 104 and not under 
S. 288, Cr. P. C. are admissible under Ss. 145, 
155, Evidence Act, for contradicting statements 
subsequently made in Court by persons making 
those former statements. Pnllo v. Emperor. 

16 Cr. L. J. 132 : 
27 I. C. 196 ; 1 O. L. J. 753 : 

17 O. C. 363. 

Ss. 145, 155 {3)— Previous slalemcnts — 

Cross-examinalion—Slalemcnt made by toilness 
before Police and reduced lo loriling, mhelhcr 
admissible — Procedure. 

A statement made by a witness in a criminal 
ease to the Police which has been taken 
down in writing is admissible in evidence at 
the trial under S. 155 (3), Evidence Act, for 
the purpose of contradjeting such witness, 
provided the provisions of S. 145 are 
complied with in the matter of putting 
the specific parts of the statement which 
are to be relied upon to the witness 
in his cross-examination, Thomas James 
Henry Arnup v. Kedar Nalh Ghose. 

27 Cr. L. J. 129 ; 
91 I. C. 801 : 30 C. W. N. 835 ; 
A. I. R. 1925 Cal. 1017. 

Ss, 145, 157 — First hiformalion Report,' 

evidentiary value of. 

The statement of a person recorded by the 
Police as a Fir.st Information Report can be 
proved only to corroborate that person’s evi- 
dence in Court under the provisions of S. 157, 
Evidence Act, or to impeach his credit by cross- 
examination under S. 145. It cannot be used 
as substantive evidence against the maker 
who is subsequently charged with the 
offence. Thakar Singh v. Emperor, 

29 Cr. L. J. m : 
107 I. C. 761. 

S. 146 —Impeaching character of wit- 
ness — Examination of witness.— Calling witnesses 
to prove bad character of other witnesses, legality 
of. 

It IS permissible under S. 146, Evidence 
Act, to cross-examine a witness as to his 
credit but when questions have been put to 
him to impeach his credit and he has 
answered them, the examination of further wit- 
nesses to disprove his answers is not allowed. 
Mating San Myin v. Emperor. 

31 Cr. L. J. 303 : 
121 1. C. 715 : 7 Rang. 771 ; 
A. I. R. 1930 Rang. 49. 

_S. 146 — Impeaching character of witness. 

It is quite contrary to the Evidence Act, to 
try to impeach a witness by means of contradic- 
tory statements made unless the contradictory 
statement is put to him in cross-examination. 
Mating San Myin v. Emperor. 

31 Cr. L. J. 303 : 
121 I. C. 715 : 7 Rang. 7.71 : 
A. 1. R. 1930 Rang. 49. 
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■ S. 148 — Discretion — Propriety of 

allowing a question conveying an imputation Ihirtti 
years remote in time. 

A Magistrate does not exercise his discretion 
wisely in allowing a question conveying an 
imputation, thirty years remote in time, against 
a witness. Emperor v. Ghulam Mustafa. 

1 Cr. L. J. 190 : 
24 A. W. N. 52; 
I. L. R. 26 All. 371. 

S. 148 — Questions as to character— 

Discretion of Court. 

Magistrates should confine questions as to 
character asked in cross-examination to ques- 
tions which are relevant to the case, and 
disallow questions which are unnecessary, pro- 
vocative or merely harassing, S. Pillay v. 
G. S. T. Shaik Thumhy Sahib. 

41 Cr. L. J. 790 ; 
189 I. C. 705 : 13 R, Rang. 60. 
A. I. R. 1940 Rang. 113. 

S. 151. , ' 

See also Cr. P. C., 1898, S. 526. 

S. 153— Cross-examination to im- 
peach veracity — Rule, importance of. 

A witness may be cross-examined with a 
view to impeaching his veracity or his 
impartiality. This is regarded as so important 
that, while with regard to some matters 
when a witness is cross-examined as to his 
veracity, the cross-examiner has got to take 
his answer and is not entitled to rebut 
them; by exception (1), S. 153, Evidence 
Act, it is provided that it a witness 
is asked any question tending to impeach 
his impartiality, and answers it by denying 
the facts suggested, he may be contra- 
dicted, E. A. Morletj v. Emperor. 

37Cr,L.J.927: 
163 I. C. 301 : 9 R. A. 11 : 
1936 A. L. J. 340 s 
' 1936 A. W.. R. 441 : 

A. I. R. 1936 All. 360. 

— ^ S. 154. 

See also Cr. P. C., 1898, S. 288. 

S. 154— Cross-examination of party’s 

own witness, effect^ of — Permission, when to be 
granted. - 

When a witness who has been called by the 
prosecution is permitted to be cross-examined 
on behalf of the prosecution under the pro- 
visions of S. 154 of the Evidence Act,^ the 
result of that course being permitted is to 
discredit that witness altogether and hot merely 

to get rid of a part of his testimony, so that 

the accused is deprived of the benefit of any » 
statement which the witness may have made 
in his favour. For this reason the law has 
enacted that a party desiring to cross-examine 
its own witness has to take the permission 

of the Court, implying thereby that there is a. 

discretion in the Court whether it would 
the witness to be cross-examined or not. That 
discretion must always be exercised with 
caution by the Court before which the matter 
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— S. 132— Cor fobaratian—SuJJiricncij of. 

Though confessions of co-accused cannot, 
strictly speaking, be a corroboration of an 
approver’s evidence, they cannot be disregard- 
ed altogether and as the accused in making 
them implicate themselves, they should be 
taken into consideration according to S. 30 of 
the Evidence Act, as strengthening that of the 
accomplice and sliould . not be rejected as 
tainted evidence. The corroboration of the 
Evidence of an accomplice may be circum- 
stantial. Dtntlal V. Emperor. 31 Cr. L. J. 153 : 

120 I. C. 721 ; A. 1. R. 1930 Nag. 97. 

S. 133— Corroboration extent and nature. 

Prosecution must prove that accomplice of the 
approver was tlie accused and no other person ; 
corroboration must make it reasonably certain 
that it was the accused wlio actually com- 
mitlJil the offence. Ainar Nath v. Emperor. 

' 32 Cr. L. J. 1049 : 

133 I. C. 639 : 1. R. 1931 Lah. 815 : 

A. I. R. 1931 Lah. 406. 

S. 133— Corroboration, extent and nature. 

To justify conviction on npprovcr’.sevidcnee, 
it- is sufficient if corroboration is merely cir- 
cumstantial evidence of accused’s connection 
with tlie crime. Sher Singh v. Emperor. 

. 33 Cr. L. J. 916 -. 
140 I. C. 19 : 14 Lah. Ill ; 
34 P. L. R. 285 ; I. R. 1932 Lah. 679 : 

A. 1. R. 1932 Lah. 621. 

— S. 133 - Corroboration, extent and 

nature of. 

The evidence in corroboration must be inde- 
pendent testimony which affects the accused 
by connecting or tending to connect him with 
the crime. Emperor v. Eddiila Venkata Subba 
Jieddi. 33 Cr.X.. J. 51 (2; : 

1341. C. 1143; 34 L.W. 128: 
61 M. L. J. 608 : 1931 M. W. N. 1177 : 
54 Mad. 931 ; I. R. 1932 Mad. 7 : 

A. 1. R. 1931 Mad. 689. 

S. 133 — Corroboration, extent and nature 

of. 

The nature of corroborative evidence requir- 
ed is independent testimony wliich affects 
the accused by connecting or tending to 
connect the accused with the crime. Dalip 
Singh v. Emperor. 35 Cr. L. J. 641 : 

148 I. C. 379 ; 6 R. L. 547 : 
A. I. R. 1933 Lah. 294. 

— S. 133 — Evidence of accomplice — 

Corroboration — Necessiltj of. 

Tliough the rule about the necessity of eor- 
boration in material particular.s of the evidence 
of on accomplice has become a rule of prac- 
tice of such universal application that it has 
almost acquired the force of law, there may 
still be cases in which the rule should not be 
applied, as it will result in rendering inopera- 
tive S. 183, Evidence Act, whicli cannot be 
entirely nullified by judicial decision. Dnnlat 
V Emperor. * 31 Cr. L. J. 153 : 

120 I. C. 721 : A. I. R. 1930 Nag. 97. 
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and n ^ against an accused 

and a conviction is not illegal merely because 

monv^^^'^S the uncorroborated testi- 

J- • " accomplice. But by a series 

CPsuhs’tn to the necessity 

of substantml corroboration of this sort of 
tainted evidence has become a rule of practice 
of such universal application that it has almost 
acquired the force of law. The evidence of an 
accomplice must be confirmed not only as to 
the material circumstances of the case but 
also .n.s to llie identity of each prisoner. Daulat 
V. Emperor. 31 Cr. L. T. 153 : 

120 I. C. 721 : A. I. R. 1930 Nag. 97. 


12 , 3 ~^^idcnce of accomplice -Value 

"•T; 

There is nothing improper in tendering an 
accomplice as a witness, apart from any ques- 
tion of pardon. Such a person is a competent 
witness, and tliere is no irregularity in not 
sending up for trial every person against whom 
any suspicion appears to exist. It may, on 
occasions, be desirable to include the evidence 
of an accomplice for what it is worth with- 
out tendering him a pardon. The question 
of the wciglit of such a person’s evidence is, 
of course, important ; since the man who does 
not know what may happen to him will na- 
turally have a strong motive for minimizing 
his own part in any criminal transaction; his 
evidence must be treated with even greater 
caution than that of an established approver. 
Nga Thcin Pc v. The King. 41 Cr. L. J. 44 ; 

184 I. C. 545 ; 12 R. Rang. 155 : 
A.I.R. 1939 Rang. 361. 


S. 133 — Evidence of accomplice — Value 

of — Principles of. 

While dealing with a question to be decided 
under S, 13.3 and S. 114, Ulus, [b), the following 
propositions should be taken into consideration. 
First; Provided it has been established by ex- 
traneous evidence or matters appearing on the 
record that the accomplices are not acting 
in collusion with one another, the cumulative 


effect of tlie evidence of two or more of them 
may be sufficient to remove the prima facie 
presumption of the individual unworthiness 
[)f credit of their statements, and, if this be 
Lbc case, a conviction may legitimately be 
recorded upon their statements alone, if the 
Court Ls convinced of their truth. Secondly : 
that evidence from a source which is not prima 
racie unworthy of credit may prove a fact 
which displaces in a particular case the pre- 
mmption that an accomplice is unworthy of 
'redit. Thirdly : that corroboration must pro- 
ceed from n source extraneous to the person 
ivhosc testimony it is sought to corroborate. 

rto King V. Nga Mya. i.. J. 581 : 

175 I. C. 465 : 1938 Rang, 190 : 
10 R. Rang. 494 ; A. I. R. 1938 Rang. 177. 


S. 133— Evidence of accomplice— Appre- 
ciation of. , , • J . 

In spite of all that has been said to the 
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comes up for consideration, Khijir-ud-Din v. 
EmvcTOT. ' ■ 27 Cr.L. J. 266 : 

92 I. C. 442 : 42 C. L. J. 504 : 53 Cal. 372 : 

A. I. R. 1926 Cal. 139. 

S. 154— Discretion of Court. 


• Right to permit cross-exemination is one for 
Court's discretion. Witness need not be dec- 
lared hostile before he can be cross-examined. 
Mohan Banjari v. Emperor. 

35 Cr. L. J. 577 : 
147 I. C. 1122 : 30 N. L. R. 55 : 
6 R. N. 159 : A. I. R. 1933 Nag. 384. 


S. 154 — Discretion of Court. 


The circumstances in -wbich a ^vitness may be 
cross-examined by the party calling hiin are 
left to the discretion of the Court. Sachchinda- 
nand Prasad V. Emperor. 34 Cr. L. J. 892 : 

144 I. C. 936 : 14 P. L. T. 580 : 

6 R. P. 130 : A. I. R. 1933 Pat. 488. 


-S. 154 — Discretion of Court. 


The power given by S. 154 is a discretionary 
one, and will not be reviewed by the 
Appellate Court. Nga Nyein v. Emperor. 

34 Cr. L. J. 286 : 
142 I. C. 87: 11 Rang. 4 : 
I. R. 1933 Rang. 29 : A. I. R. 1933 Rang. 57. 


— S. 154 — Discretion of Court — Exercise 

of. 


S. 154, Evidence Act, in no way fetters the 
discretion of the Court to permit leading 
questions to be put by a party to his owm 
witness, and it is not at all desirable that 
the discretion of the Court in this matter 
should be fettered. Deodhari Kocri v. Emperor. 

38 Cr. L. J. 271 ; 

. 166 I. C. 726 ; 9 R. P, 342 . 3 B. R. 216 : 

A.l.R. 1937 Pat. 34. 


S. 154 — Discrctioix of Court— Exercise 

of. 


The discretion allowed by S. 154 should not 
be exercised without sufTicient reason, and the 
reason should _be staled. Emperor v. Suar 
Goala. 36 Cr. L.J. 262 : 

152 I. C. 1021 : 16 P, L. T. 95 : 
7 R. P. 289 ; A. I. R. 1934 Pat. 533. 


S. 154- Evidence of witness cross- 

examined by patty calling him, if can be 
relied on by either party. 

The circumstances in w’hich a witness may be 
cross-examined by the party calling him, are 
not laid down in S. 154, Evidence Act, 
which leaves the matter entirely to the dis- 
cretion of the Court and there is no legal 
objection to such permission being freely 
granted. Once the mischief of considering the 
grant of permission to be equivalent to an 
adjudication or expression of opinion of the 
Court adverse to the veracity of the witness 
is got rid of, it is harder to justify the 
refusal than the grant to any party of per- 
mission to cross-examine any witness who 
supports the case of his opponent. NebH 
Mandal v. Emperor. 41 Cr. L. J. 910 

190 I. C. 457 : 19 Pat. 369 : 

7 B. R. 59 : 13 R. P. 220 : 22 P. L. T. 98 : 1 
A. I. R. 1940 Pat. 289. ' 
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r-S. 154 — Hostile witness— Evidence of 

— Value of. 

As regards the evidence of witnesses who 
have been declared hostile, it is evidence in 
the case in the same manner and to the same 
extent as that of any other witnesses whether 
called by the prosecution or by the defence. 
Deodhari Kocri v. Emperor. 

38 Cr. L. J. 271 : 
166 I. C. 726 ; 9 R. P. 342 : 3 B. R. 216 : 

A. I. R. 1937 Pat. 34. 

S. 154 — Hostile witness— Evidence of — 

Value of. 

Evidence of a witness who had been cross- 
examined by the parly calling him, must go 
to the Jury to decide what it is worth. JVahid 
Alt V. Emperor. 33 Cr. L. J. 604 ; 

138 I. C. 373 : 36 C. W. N. 356 : 
I. R. 1932 Cal. 454 : A. I. R. 1932 Cal. 523, 

S. 154 — Hostile witness —Evidence of — 

Value of. 

There is no rule of law that if a Jury thinks 
that a witness has been discredited on one 
point, they may not give credit to him on 
another. The rule of law is that it'is for the 
Jury to say. Profulla Kumar Sarkar v. Em- 
peror. ^F. B.) 32 Cr. L. J. 768 ; 

131 1. C. 575 : 53 C. L. J, 427 : 
35 C. W. N. 731 : 1. R. 1931 Cal. 463 ; 

A. I. R. 1931 Cal. 401. 

S. 154— Hostile loiiness, evidence of, 

whether can be relied on in part. 

A hostile witness may be defined as one 
who from the manner in which lie gives his 
evidence within which is included the fact 
that he is willing to go back upon previous 
statements made by him, shows that he is not 
desirous of telling the truth to the Court, and 
the evidence of such witness cannot, in part, 
be relied upon and the rest of it discarded 
or rejected. Pnnehanan Gogai v. Emperor. 

31 Cr. L. J. 1207 : 
127 I. C. 270 : 51 C. L. J. 203 ; 
34 C. W. N. 526 : A. I. R. 1930 Cal. 276. 

S. 154 — Hostile zoitness — How to be 

dealt xoith — Dxily of prosecution in such cases. 

It is not right to declare a prosecution 
witness as hostile. The only way in dealing 
with witnesses who go back on their state- 
ments or testify in a way which is frankly 
against the interest of the party calling them, 
lies with the Judge of the Court. It is the 
duty of the Public Prosecutor in such circum- 
stances or of Counsel representing the Crown 
to formally ask the leave of the Court to 
cross-examine the offending witness both with 
regard to the evidence he has already given 
which is complained about and also, if neces- 
sary, to put questions to him to discredit his 
testimony generally. Samarali v. Emperor. . 

38 Cr. L. J. 176 ; 
166 I. C. 323 : 9 R. C. 494 : 
A. I. R. 1936 Cal; 675. 
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contrary, in law the evidence of an accomplice' 
stands on the same footing as any other evi- 
dence. The Court is not obliged to hold that 
he is unworthy of credit and must be corrobo- 
rated. It is for the Court to consider after 
taking into consideration all the circumstances, 
one of which being that he is an accomplice, 
whether it does or does not rely on the 
evidence. Emperor v. C. A. Mathews. 

31 Cr. L.J. 809 : 

125 I. C. 281 : A. I. R. 1929 Cal. 822. 

S. 133— Ei)idf73cc of accomplice. 

Evidence of an accomplice is tainted evi- 
dence and there is, therefore, need of | 
corroboration in order to base a conviction 
upon such evidence. The evidence of an 
accomplice cannot be relied on for corrobora- 
tion of the evidence of anothpr accomplice. It 
is mainly the duty of the prosecution to bring 
the accomplice’s character of the evidence to 
the notice of the Court and then invite it to 
believe it by reference to the corroborative 
evidence on record. In cases where a Judge 
combines the function of a Judge and Jury, 
he is bound under law to scrutinize the 
accomplice’s evidence with the same degree of 
care and caution, which is required of him in 
a trial by Jury and just as he is bound to 
give a warning to the Jury, he must be warned 
himself that it is unsafe to convict a person 
on accomplice’s evidence in the absence of 
substantial corroboration by independent 
evidence, and the Court of Appeal or Revision 
has to see whether the trying Magistrate or the 
Judge who heard the appeal weighed the 
evidence with or without full knowledge and 
recognition of its accomplice character and 
the necessity for corroboration. Muham- 
mad Usuf Khan v. Emperor. 30 Cr. L. J. 571 : 

114 I. C. 457 : I. R. 1929 Nag. 73 : 

A. I. R. 1929 Nag. 215. 

S. 133— Evidenee of approver — Value 

of- 

It is not safe to place any reliance upon the 
testimony of an approver who was prevailed 
upon by his relatives, who were members of 
a faction hostile to the accused, to make a 
confession and turn King’s evidence. Tejn 
Singh v. Emperor. 27 Cr. L. J. 285 : 

92 I. C. 461 : 7L. L.J. 631 
S. 133 — Evidence of approver. 

Approver — Approver’s testimony requires 
independent corroboration on material parti- 
culars. Nature and degree of corroboration 
varies with the particular circumstances of 
each case. Nanak Chand v. Emperor. 

32 Cr. L. J. 1036 ; 

133 I. C. 545 : 32 P. L. R. 792 • 

I. R. 1931 Lah. 785 : A. I. R. 1932 Lah. 73- 


S. 133 — Evidence of approver — Neces- 
sity of corroboration— Nature of corroboration 
required. 


Although it is not illegal to convict on tin 
uncorroborated evidence of an accomplice 
there IS a consensus of opinion that a convic 
tion on the uncorroborated evidence of ni 
accomplice is rarely justified. The evidence ii 
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I corroboration must be independent testimony 
! which affects the accused by connecting or 
tending to connect him with the crime? In 
other words it must be evidence which impli- 
cates him, that is, which confirms in some 
material particulars not only the evidence that 
the crime has been committed, but also that 
the prisoner committed it. The corroboration 
need not be direct evidence that the accused 
committed the crime ; it is sufficient if it is 
merely circumstantial evidence of his con- 
nection with the crime. Bachchu v. Emperor. 

32 Cr. L. J. 162 
128 I. C. 739 : 7 O. W. N. 862 ; 
I. R. 1931 Oudh 67 : A. I. R. 1930 Oudh 455. 

S. 133 — Evidence of approver— Corrobo- 
ration — Necessity of. 

An accomplice should not be convicted on the 
statement of an approver who is by nature a 
liar, unless such testimony is strongly 'corro- 
borated and the corroboration distinctly 
implicates the accused in, and connects him 
with, the crime committed. Nand Singh v. 
Emperor. 18 Cr. L. J. 696 : 

40 I. C. 696 : 9 P. W. R. 1917 Cr. ; 

A. I. R. 1917 Lah. 317. 

— ^ S. 133 — Evidence of approver — Corro- 

boration — Necessity of. 

The evidence of an approyer is unworthy of 
credit unless corroborated in material parti- 
cular. Where ^in a ease of murder, the only 
evidence to corroborate the evidence of the 
approver was that of the approver’s son, a 
boy of 7 years, who merely repeated what he 
had been tutored to say : Held, that there 
was no sufficient corroboration and it was 
unsafe to convict the accused upon this evi- 
dence. Mehr Singh v. Emperor. 

31 Cr.L.J. 342: 
120 I. C. 91 : 11 L. L. J. 223 : 
30 P. L. R. 422 : A. I. R. 1929 Lah. 587. 

S. 133— Evidence of discharged 

accomplice — Admissibility o^. 

A and B were sent up for trial together by 
the police on a charge of murder. The Magis- 
trate discharged A before recording any 
evidence and without recording any reasons, 
and subsequently examined him as a witness. 
It had been argued that the omission to record 
reasons rendered the discharge illegal, and 
that consequently A's evidence was inadmissi- 
ble : Held, that whether 4’s discharge was 
or was not illegal, his evidence was admissible, 
but not worthy,of credit. Aung Min v. King- 
Emperor. 9 Cr. L. J. 370 : 

4 L. B. R. 362. 

S. 133— Offerer of bribe— ir/ie/Aer an 

accomplice. 

A person who offers a bribe to another is not 
strictly speaking, guilty of the offence com- 
mitted by the latter and does not come strictly 
within the meaning of the term ‘ accomplice 
and his evidence cannot be entirely ruled out, 
though uncorroborated. Emperor v. O. A. 
Mathews. 31 Cr. L. J. 809 : 

125 I. C. 281 : A. I. R. 1929 Cal. 822. 
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^ — S. 154 — Hostile witness — Prosecution 

witness making admission in favour of defence, 
whether hostile. 

A witness is not necessarily hostile because in 
an absent-minded moment he lets out the 
truth. It must be shown before a witness can 
be declared hostile that there is good ground 
for believing that the statement he has made 
in favour of the defence is due to enmity to 
the prosecution. It may be an unfriendly act 
to let out the truth, but it is not necessarily 
a hostile act. Fouzdar Rai v. Emperor. 

19 Cr. L. J. 241 : 

44 I. C. 33 : 4 P. L. W- 111 : 

3 P. L. J. 419 : 1918 Pat. 254 : 

A. I. R. 1918 Pat. 193. 

S. 154 — Hostile witness, reasons for 

declaring. 

That a prosecution witness is a tenant of a 
relative of the accused is no reason at all for 
treating him as a hostile witness. That the 
statement of a prosecution witness before the 
Committing Magistrate differs from the state- 
ment recorded by the 'Police shortly after the 
occurrence, and that the cross-examination of 
the) witness would help the Court to assess 
the exact value of the different parts of his 
testimony, is not a sufficient reason for allowing 
the cross-examination of the witness by the 
Public Prosecutor as a hostile witness. 
Emperor v. Satyendra Kumar Dutt Chowdhry. 

24 Cr. L. J. 193 : 

71 I. C. 657:37 C. L.J. 173: 

A. I. R. 1923 Cal. 463. 

S. 154— Hostile witness. 

The fact, that a witness is dealt with under 
S. 154 even when under that section he is 
cross-examined as to credit, in no way warrants 
a direction to the Jury that they are bound in 
law to place no reliance on his evidence or that 
the party who called and cross-examined him 
can take no advantage of any part of his 
evidence. The evidence of such a Avitness is 
not to be rejected either in whole or in part. 
It is not also to be rejected so far as it is in 
favour of the party calling the witness, nor is 
to be rejected so far as it is in favour of the 
opposite party. Profidla Kumar Sarkar v. 
Emperor. (F. B.) 32 Cr. L. J. 768 ; 

131 1. C. 575 : 53 C. L. J. 427 : 

35 C. W. N. 731 : 1. R. 1931 Cal. 463 : 

A. I. R. 1931 Cal. 401. 

S. 154 — Party, if bound by evidence of 

witness called by it — To declare witness hostile, 
written application, if necessary. 

A party is not bound by the evidence of a 
Avitness Avhom he produces. No part of the 
statement of such a witness amounts to an 
admission on behalf of the party producing 
him. Nor there is any rule of law that a party 
is not able to say that a witness produced by 
- him is not speaking the truth upon ’some 
particular point unless he makes a Avritten 
application to say that the witness is hostile. 
Babu Ram v. Emperor. 39 Cr. L. J. 152 : 

172 I. C. 617 ; 1937 A. L. J. 1214 : 

10 R. A. 412 : 1937 A. W. R. 885 : 

A. I. R. 1937 All. 754. 
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S. 154 — Scope. 

The Court may, in its discretion, under S. 154 , 
Evidence Act, permit the prosecution to cross- 
examine a witness, even though he had been 
originally called by them with regard to the' 
matters elicited by the defence. In criminal 
prosecutions, the witnesses for the CroAvn are 
privileged from diselosing the ehannel through 
Avhich they have received or communicated 
information. But the same privilege cannot be 
claimed by a detective, Avho cannot refuse on 
grounds of public policy to answer a question 
as to where he was secreted. Amriilal Hazra 
V. Emperor. 16 Cr. L. J. 497 ; 

29 I. C. 513 : 21 C. L. J. 331 : 

19 C. W. N. 676 : 42 Cal. 957 : 

A. I. R. 1916 Cal. 188. 

S. 154 — Treating witness as hostile, 

effect of. 


A party Avho treats his own witness as hostile 
and cross-examines him, is not thereby pre- 
vented from relying on admission made by Ihe 
Avitness in his favour. Sobrai v. Emperor. 

31 Cr. L. J. 721 : 
124 I. C. 836 : 11 P. L. T. 148 : 
9 Pat. 474 : A. I. R. 1930 Pat. 247 


S. 154— Treating 
effect of — Duty of Judge to 


witness as hostile, 
tell Jury that parly 
calling him cannot rely on any portion of his 


evidence. 

Where a party is alloAved to treat his own wit- 
ness as hostile and to cross-examine him, the 
effect of that cross-examination is to discredit 
the Avitness altogether, and the parly cross- 
examining him cannot rely upon any portion 
of his evidence. Where the only AA’itness for the 
prosecution is treated as hostile and cross- 
examined by the prosecution, the Judge must 
tell the Jury that there is no evidence on 
AA’hich they could find the accused guilty and 
direct the jury to find a verdict of not guilty. 
Omission on the part of the Judge to do so 
is a serious misdirection of the Jury. Makbul 
Khan v. Emperor. 30 Cr. L. J. 350 

114 1.0.195 :32C.W. N. 872 
I. R. 1929 Cal. 281 : 56 Cal. 145 
A. I. R. 1928 Cal. 690. 

S. 154— Witness called by party and 

cross-examined — Evidence of — Value of. 

Either side may rely upon the evidence of a 
Avitness who is cross-examined by the party 
calling him. Etriperor \. Haradhan. 

^ 35 Cr. L.J. 240: 

146 I. C. 993 (2) : 14 P. L. T. 494 : 

6 R. P. 310 (2) : A. I. R. 1933 Pat. 517. 


-S. 154 — Witness called by parly- 


Cross-examination of. 

It is not correct to say that unless a witness h 
“ hostile” to the party calling him, that 
ought not to be allowed to cross-examine a*® ' 
and if he is declared “ hostile” that 
to a declaration that his evidence is 
Emperor -v. Haradhan. 35Cr. L.J. 2 W . 

146 I. C. 993 (2) : 14 P. L- J- ' 

6 R. P. 310 (2) : A. I. R. 1933 Pat. Sb- 
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g, 133 — Offerer of bribe— Whether an ac- 
complice. 

A person who offers a bribe to a Public Officer 
or co-operates in the payment of a bribe or 
is instrumental in the negotiations for the 
purpose, or with the knowledge that the bribe 
has to be paid, advances money, is an abettor, 
and as such, an accomplice, and his evidence 
must be received with caution. Muhammad 
S Khan V. Emperor. 30 Cr. L. J. 571 : 

^ ^ 114 I. C. 457.: I. R. 1929 Nag. 73 ; 

A. I. R. 1929 Nag. 215. 

; S. 133 — Retracted confession — Value 

of. 

When the Court is satisfied that the confession 
of an accused person is neither voluntarj' 
nor true, he cannot be convicted on his own 
retracted confession especially on a capital 
charfe of murder. Ghirrao v. Emperor. 

^ 34 Cr. L. J. 1009 : 

145 I. C. 470 ; 10 O. W. N. 1108 : 
6 R. O. 53 : A. I. R. 1933 Oudh 265. 


EVIDENCE ACT (I OF 1872) 


-S. 133— Scope. 


. I — I ^ ^ 

Under S. 133, Evidence Act, a conviction 
based merely on the uncorroborated testimony 
of an accomplice, is not illegal. In re : Vyasu 

12 Cr. L. J. 150 : 
9 I. C. 897 : 1911, 1 M. W. N. 327 : 
21 M. L. J. 283 : 10 M. L. T. 84. 

-S. 133— Statement of .'iccomplice— 


Corroboration. 

Under S. 133, Evidence Act, tlic evidence 
of an accomplice by itself would be siiiricicnt 
for the purpose of a conviction, but it is a 
rule of practice founded on experience that in 
every case Avhcrc an accomplice has given 
evidence, the Court must raise a presumption 
that he is unworthy of credit unless corrobo- 
rated in material particulars. Failure to raise 
that presumption is an error of law. oladari 

73 1 , c. p: l: t. 38i; 

s. 133— Testimony of accomplice, 

what is. 

A confession made by an accused person 
affecting himself and others with whom he is 
jointly tried may, under S. 30, Evidence Act, 
be taken into consideration as against the 
other accused. But a retracted confession is 
not the testimony of an accomplice within the 
meaning of S. 133, Evidence Act. 

Sardar v. Emperor. V' ^r’ ccr ’ 

84 I. C. 712 : 40 C. L. J. 551 : 
A. I. R. 1925 Cal. 406. 

S. 133 — Uncorroborated evidence of 

accomplice — Conviction — Legality of, 

■ It is, however, open to a Court to depart 
from that rule if it thinks that there arc 
special circumstances in the case making it 
safe to do so, and in such cases, S.^ > 

Evidence Act, makes it clear that a conviction 
is not illegal merely because it is based upon 
the uncorroborated testimony of an accomplice 
or of accomplices. In re : Surajpalsingh. 

39 Cr. L, J. 818 
176 I. C. 853 : 1938 N. L. J. 185 
I. L. R. 1938 Nag. 516 : 11 R- N. 81 
A. I. R. 1938 Nag. 328. 


;S. 123— Uncorroborated testimony of 

accomplice — Conviction, whether legal. 

An accomplice is a competent witness 
against an accused and a conviction will not 
be illegal merely because it proceeds upon 
the uncorroborated testimony of an accom- 
plice, but this absolute rule of law, as 
regards the evidence of accomplices, is 
subject to a rule of guidance contained in 
111. (b) to S. 114 that an accomplice is 
unworthy of credit unless he is corroborated 
in material particulars. Musa v. Emperor. 

30 Cr. L. J. 333 : 

114 I. C. 609 : 1. R. 1929 Nag. 81 : 

A. I. R. 1929 Nag. 233. 

S. 133 — Uncorroborated testimony of 
accomplice — Conviction on— Duty of Court. 

The uncorroborated evidence of an accom- 
plice is admissible in law. It is, however, 
the duty of the Judge to warn the Jury 
of the danger of convicting an accused 
person on the uncorroborated testimony of 
an accomplice or accomplices, and in the 
discretion of the Judge, to advise them not 
to convict upon such evidence ; but the 
Judge should point out to the Jury that 
it is within their legal province to convict 
upon such unconfirmed evidence. Emperor v. 
Jamaldi Fakir. 25 Cr. L. J. 1000 : 

81 1. C. 712 : 51 Cal. 160 ; 28 C. W. N. 536 ; 

A. I. R. 1924 Cal. 701. 

S. 133— t/ncorrolioralcd testimony 0 ^ 

accomplice— Conviction on— Legality of. 

A conviction based solely upon the 
evidence of the accomplices is not illegal. 
It is not a rule of law but one of mere 
practice and prudence that an accomplice is 
unw'orthy of credit unless he is corroborated 
in material particulars. The High Court 
will not, under its revisional jurisdiction, 
disturb a conviction merely on the ground 
that the said rule of practice has not been 
adhered to by the Court which has convicted, 
unless there are exceptional circumstances 
calling for the exercise of that jurisdiction 
in the interests of justice. Emperor v. 
Tnllubhai 19 D. J. 433 ; 

^ 3 I. C. 963 : 11 Bom. L. R. 858. 

-S. 133 — Uncorroborated testimony of 


accomplice — Conviction Legality of. 

A conviction on the evidence of an accom- 
plice is not justified unless it is corroborated. 
Pan Gang v. Emperor. 19 Cr. L. J. 42 : 

^ 42 I. C. 1002 : A. I. R. 1917 L. Bur. 5. 

3 . 122 — Uncorroborated testimony of 

accomplice — Conviction Legality of. 

Although a conviction is not ‘ illegal ’ 
merely because it proceeds on the uncorro- 
borated testimony of an accomplice the rule 
of practice is now firmly established that 
corroboration of sueh testimony in material 
particulars connecting each of the individual 
accused with the crime is necessary to 
justify his conviction. • 

Emperor. ^ ^ ^ ^ ^ ^^29 ilh. 850.' 
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S. 154 — witness called by party — 

Cross-examination of. 

No doubt a witness can be contradicted by his 
previous statements recorded in writing under 
S. 154, but before this is done, it must be 

shown that the statements were voluntary. 
Natieb Shahana v. Emperor. 

35 Cr. L. J. 1479 : 
152 I. C. 44 : 38 C. W, N. 659 ; 
61 Cal. 399 : 7 R. C. 225 (2) : 
A. I. R. 1934 Cal. 636. 

S. 154 — Witness called by party — 

Cross-exarnination of. 

S. 154, Evidence Act, gives a very wide dis- 
cretion to the Courts, -and the proper course in 
such a case is to give permission to the prose- 
cution to ask the witness a leading question 
and then to read out the evidence before the 
Committing Magistrate and so obtain an ad- 
mission or a denial of its truth. Moti Ram v. 
Emperor. 24 Cr. L. J. 904 : 

75 I. C. 152. 

S. 154 — Witness called by parly — 

Cross-examination of — Permission for. 

If a counsel is given permission to cross- 
examine his own witness, it must be done to 
discredit the witness altogether and not 
merely to get rid of part of his testimony, 
because if that which is suggested shall be 
elicited, it will show that he is not trustworthy 
at all. Therefore, his whole evidence must 
be rejected and it cannot be believed in part 
and disbelieved in part. Emperor v. Satyendra 
Kumar Dull Chowdhury. 24 Cr. L..J. 193 : 

71 I. C. 657 : 37 C. L. J. 173 : 
A. I. R. 1923 Cal. 463. 

S. 154 — Witness called by party — Cross- 

examination of — Permission for, when granted. 

In order to obtain leave to cross-examine a 
witness under S. 154, all that is necessary is 
that the witness’s testimony should have been 
adverse to the party calling him. Emperor v. 
Haradhan. 35 Cr. L. J. 240 ; 

146 I. C. 993 (2) : 6 R. P. 310 (2) : 

14 P. L. T. 494; 
A. I. R. 1933 Pat 517. 

S. 154 — Witness tendered by prosecu- 
tion but not examined — Cross-examination by 
prosecution, whether permissible. 

Where the prosecution merely tenders a 
witness as ‘gained over’ without examining 
him, he cannot be allowed to be cross-examined 
by the prosecution under S. 154, Evidence 
Act. Ramjag Ahir v. Emperor. 

29 Cr. L. J. 466 ; 
109 I. C. 114 : 7 Pat. 55 ; 
9 P. L. T. 567 : I. L. T. 40 Pat 102 : 

A.I. R. 1928 Pat. 203. 

— S. 155. 

See also (i) Cr. P. C., 1898, S. 162. 

(ii) Evidence Act, 1872, S. 157. 

S. 155— Character of prosecutiix — 

Relevancy of — Charge of rape — Evidence as to 
general repute of prosecutrix— Speeific acts of 
immorality—Eyidence as to— Admissibility of. 

In a prosecution for rape, it may be shown 
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that the prosecurix was of immoral character, 
S. 155 (4) refers to such evidence. Wahid All v. 
Ernperor. 33 Cr. L. J. 604 : 

138 I. C. 373 : 36 C. W. N. 358 : 

I. R. 1932 Cal. 454 ; 
A. I. R. 1932 Cal. 523. 

155 —Evidence of bad character — 
Adinxssibilily, 

S. 155, Evidence Act, does not allow evidence 
of %vitness’s general bad character to be brought 
in. Mating San Myin v. Emperor. 

31 Cr. L. J. 303 : 
121 I. C. 715 : 7 Rang. 771 : 
A. I. R. 1930 Rang. 49. 

S. 155— Evidence of test identifica- 
tion — Admissibility. 

It cannot be said that the evidence of a test 
identification is only admissible under Ss. 155 
and 157. Krishna Chandra Dhenki v Emperor. 

36 Cr. L. J. 1470 (1) : 
158 I. C. 843 : 39 C. W. N. 488 : 
62 Cal. 918 : 8 R. C. 221 (1) -. 
A. I. R. 1935 Cal. 317. 

S. 155 - F. I. R. — Value of statements in. 

Statements made in the First Information 
Reports are admissible under S. 155, Evidence 
Act, to impeach the credit of a witness who 
made them or under S. 157 to corroborate the 
testimony of the witnesses %vho made them 
if the reports were made about the time when 
the fact took place or before any authority 
legally competent to investigate the fact. It 
may be that there are other sections of the 
Evidence Act under which these statements 
may, in cireumstances, become relevant, but 
there can be no doubt that they are not sub- 
stantive evidence in the case and Court should 
be clear about the relevancy of the statements 
before they use them. Ram Naresh v. Emperor. 

40 Cr. L. J. 559 : 
181 I. C. 646 : 11 R. A. 597 : 
1939 A. L. J. 107: 
I. L. R. 1929 All. 377 : 
A. I. R. 1939 All. 2'42. 

S. 155— Impeaching credit of witness. 

Even the fact that a witness has not been 
believed in a judgment in another case, does not 
impeach the credit of a witness, for such a 
judgment cannot be given in evidence for the 
purpose ; judgments in other cases are in fact 
relevant only under Ss. 40 to 43. Mirjawali v. 
Emperor. 37 Cr. L. J. 619 : 

162 I. C. 300 : 8 R. Pesh. 194 : 
A. I. R. 1936 Pesh. 106. 

S. 155 — Impeaching credit of witness. 

It is not necessary to make the previous 
statement of a witness in inquiry admissible for 
purpose of impugning his credit that accused 
should have had an opportunity to examine 
him. 

27 Cr. L. J. 1061 : 
97 I. C. 37 : 28 Bom. L. R. 775 : 
A. I. R. 1926 Bom. 404. 
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S. 133— Uncorroborated testimony oj 

accomplice— Conviction— Legality of. 

Although it is not illegal to convict on 
the uncorroborated evidence of an accompliee, 
there is a consensus of opinion that a 
conviction on the uncorroborated evidence 
of an accomplice is rarely justifiable. The 
evidence in corroboration must be indepen- 
dent testimony which affects the accused by 
connecting or tending to connect him with 
the crime ; but the corroboration need not 
be direct evidence that tlie accused 
committed the crime. It is sufficient if it is 
merely ' circumstantial . evidence of his 
connection with the crime. Hazari v. Emperor. 

31 Cr. L. J. 1210 : 
127 I. C. 247 : 7 O. W. N. 527 : 

A. I. R. 1930 Oudh 353. 

S. 153 — Uncorroborated testimony of 

accomplice— Conviction— Legality of. 

The uncorroborated testimony of an 
accomplice should not be accepted unless 
for special reasons. But where such reasons 
exist, a conviction based on this evidence 
is not illegal. In re : Talari Narainswami . 

12 Cr. L. ]. 170 : 

9 I. C. 978 : 9 M. L. T. 503. 

S. 133 —Uncorroborated testimony of 

accomplice— Conviction on— Legality of. 

The view that a Court cannot act on the 
evidence of an accomplice, unless it is 
.corroborated, is not the law either of 
England or of India. As regards India, 
the substantive enactment is to be found in 
S. 133 of the Evidence Act. S. 114 deals 
with presumptions of fact and the illustration 
would seem to mean that a presumption 
of fact rnay be drawn, having regard to 
the facts of a particular case, that the 
uncorroborated evidence of an accomplice 
in that case is untrue. The High Courts in 
this country have always professed, as a 
matter of practice rather than of law, to 
act upon the principles established in 
England. .lust as in England the Judge has 
no power to withdraw a case from the Jury 
on the ground that there is no corroboration, 
so in India, where a Court is Judge of fact 
as well as of law, the Court as the Judge 
of fact is not precluded from considering 
the question whether the unsupported 

evidence of an accomplice is true or not. 
In a case where the Court is both Judge 
and Jury, it has to direct itself thus ; 
consider the evidence of the approver, 

always bear in mind that it is tainted 
evidence, scrutinise it with the utmost care 
and accept it with the greatest caution. 
Then, if you believe it, act on it even if 
there is no corroboration in the strict sense 
of the word. If you do not believe it, 
reject it. Emperor v. Nilakanta. 

13 Cr. L. J. 305 : 

14 I. C. 849 : 1912 M. W. N. 207 : 

22 M. L. J. 490 : 35 Mad. 247. 

S. 133 — Uncorroborated testimony of 

accomplice — Conviction on — Legality of. 

Where a lower Court for any special reasons. 


EVIDENCE ACT (I OF 1872) 

convicts a person upon the sole; lestimony 
of accomplices after having its attention 
drawn to the rule that such testimony ' 
should not be believed without corroboration 
the High Court will not interfere in revision 
except for very special reasons, but where 
the lower Court is of opinion that such 
evidence has been corroborated, the High 
Court may consider whether the corroboration 
is what is required by law, and if there ^is 
no corroboration, whether the conviction 
should be sustained on the evidence of 
accomplices alone. In a charge of bribery 
against a Judge, proof that money . was 
borrowed by. the man who is alleged to 
have paid the bribe shortly before the 
alleged payment, is no corroboration of the 
evidence of an accomplice as to payment. • 
It only shows he had money to pay. There 
must be proof of some circumstance that 
affects the person charged with the offence. 
The general rule that an accomplice should 
be corroborated in material particulars is' a 
mere rule of practice, the application of 
which is for the discretion of the Court by 
which the case is tried. It is a point which 
should never be lost sight of, in weighing 
the evidence of a man. But if the Court 
comes to the conclusion that the evidence 
of an accomplice is true, effect should be 
given to it. In re ; Vyasa Rao. 

12 Cr. L. I. 150 : 

9 I. C. 897 : 1911, 1 M. W. N. 327 ; 

21 M. L.J. 283:10 M. L. T. 84. 

S. 133— Uncorroborated testimony of 

accomplice— Conviction on— Legality of. 

Where there is. no sufficient corroboration 
of the testimony of accomplices, a conviction 
should not Be based on such evidence. 
In re : Talari Narainswami. 12 Cr. L. J. 170 : 

9 I. C. 978 : 9 M. L. T. 503. 

S. 133— Uncorroborated testimony of 

approver — Conviction on— Legality of— 
Approver, conviction based on statement of — 
Corroboration, absence of. 

It is unsafe to base a conviction for a 
capital offence upon the uncorroborated 
statement of an approver, Khttshi. Muham- 
mad v. Emperor. 25 Cr. L. J. 979 : 

81 1. C. 627 : 6 L. L. J. 166 : 

A. I. R. 1924 Lab. 481. 

, — S. 133 — Uncorroborated testimony of 

approver — Conviction on — Legality of— 

Approver's statement as basis for conviction — 
Corroboration required, nature of. 

Although under S. 133, Evidence Act, an 
accomplice is a competent witness , against an 
accused person, and a conviction is not illegal 
merely because it proceeds upon the uncorrobo- 
rated testimony of such accomplice, the rule of 
caution that such testimony should be support- 
ed by extrinsic evidence connecting the accused 
with the crime is now regarded as a rule of 
law, and although it is not illegal to convict a 
person on the uncorroborated testimony of an 
approver, the Courts in point of fact always 
insist upon the rule being followed. Barkati v. 
Emperor. 28 Cr. L. J. 625 : 

103 1. C. 49 ; A. I. R. 1927 Lah. 581. 
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S. 155 — Impeaching credit of witness — 

Method of. 

Previous statements of witnesses made to the 
Police and to the Committing Magistrate can be 
used, to impeach their credit, if they are 
subsequently charged. Maruti Joti Shinde v. 
Emperor. 22 Cr. L. J. 636 : 

63 I. C. 332 ; 23 fiom. L. R. 820 : 
A. I. R. 1922 Bom. 108. 


S. 155 — Impeaching credit of witness — 

Procedure. 


S. 102, Cr. P. C., allows the credit of a witness 
to be impeached in the manner provided by 
the Evidence Act, by the statement which he 
is alleged to have made to the Police in the 
course of an investigation under Chap. XIV of 
the same Code. If a Magistrate finds that n 
witness is recorded as having made a statement 
different from that which he has made before 
him and he considers that in tlic circumstances 
of the case the discrepancy should be brought 
to light, he ought to ask the witness if he 
has made the statement attributed to him by 
the Police papers. If the witness admits that 
ho has, he should be given an opportunity of 
explaining why the contradiction has occurred. 
If the witness denies that he has made ani' 
such slntcment, the statement must be proved, 
before it can be used for the purpose of im- 
peaching the credit of the witness. Nga Pyu v. 
Emperor. 18 Cr. L. J. 844 : 

41 1. C. 668 : A. I. R. 1917 L. Bur. 12. 


S. 155— Impcaching credit of witness — 

Proof of previous statement of witness to the 
Police— Cr. P. C., S. 162. 


For the purpose of impeaching the credit of a 
witness who gives evidence in favour of an 
accused person, it is not illegal to examine the 
Police Officer wlio investigated the case with 
the object of showing that the witness made a 
different and inconsistent statement before 
him. Emperor v. Jagardeo Pandc. 

2 Cr. L. J. 152 : 
25 A. W. N. 64 : 27 All. 469. 

S. 155 — Impeaching credit of witness. 

The defence can prove the first information 
to impeach the informant’s credit under S. 155 
or contradict him under S. 145. Gajjan Singh v. 
Emperor. 33 Cr. L. J. 183 : 

135 I. C. 668 ; I. R. 1932 Lah. 124 ; 

A. I. R. 1931 Lah. 103. 


-S. 155 — Scope. 


S. 155, Evidence Act, does not render nuga- 
tory the clear and explicit provisions of S. 145 
but in fact takes for granted the existence 
and binding effect of those provisions. Mahla 
Singh V. r^mperor. 32 Cr. L. J. 522 : 

130 I. C. 410 : 32 P. L. R. 259 : 

I. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 


■; Ss. 155, 157 — Hostile witness — Impeach- 

ing credU of Cr, P. C., S. 162 — Statements 
made to Police, whether can be used as corrobo- 
ration— Hostile witness, whether can be impeached 
by reference to Police diary. 

If in the course of a trial a witness is called 
upon to say that he saw the offence committed 
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by the accused and when called upon says that 
the offence was committed by an entirely 
different person, it is only fair that the Crown 
should be allowed to use S. 155, Evidence Act 
to disabuse the Jury of the effect made by a 
wilfully false statement. There is nothing in 
S, 102, Cr. P. C., to prevent this course 
being adopted. Earn Chandra Singh v. Em- 
peror. 19 Cr. L. J. 512 : 

45 I. C. 272 ; 1918 Pat. 95 : 
4 P. L. W. 325 : 5 P. L. J. 568 ; 
A. I. R. 1918 Pat. 459. 

Ss. 155, 157 — Obstruction to Receiver 

— Report of Receiver to District Judge, admissi- ' 
bility of. 

A report made bj’ a Receiver to a District 
Judge by whom he was appointed stating that 
he was wrongfully confined and obstructed by 
the accused which is submitted not at or 
about the time of occurrence but about 24 
hours afterwards, cannot be adduced in evi- 
dence at the instance of the prosecution under 
S. 157, Evidence Act, though it can be used 
by the defence under S. 155 to discredit the 
Receiver. Emperor v. Ram jChandra Roy. 

29 Cr. L.J. 823 : 
111 I. C. 327 : 55 Cal. 879 : 
A. I. R. 1928 Cal. 732. 

Ss. 155, 157 —Previous statement when 

can be admitted to corroborate or contradict 
witness. 

A previous deposition made by a witness 
might be admitted under S. 157, Evidence Act; 
to corroborate a subsequent statement made 
by the witness but it cannot be used under 
that section to contradict the witness. The 
section under which such evidence may be 
admitted for the purpose of contradiction is, 
S. 155 of the Act. Where witnesses have 
ehanged their statements, it is difficult for a 
Court to put full reliance on them, even though 
the previous depositions may be brought 
forward to show that their present denials are 
false. Jamal Momim-v. Emperor. 

26 Cr. L. I. 713 : 
86 I. C.-153 : 1925 Pat. 29 : 
7 P. L. T. 14 : A. I. R. 1925 Pat. 381. 

S. 155 {Z) —Impcaching credit of witness 

— Method of. 

First information to Police — Reproduction of 
statements of another— Contradiction by proof 
of former statement. Where the first informa- 
tion to Police is a reproduction of what is 
said by another, it cannot be used to contradict 
under the evidence of the latter who, of course, 
maj' be contradicted by the evidence of the 
former. Emperor v. Dina Bandhu Moitra. 

1 Cr. L. J. 62 : 

8 C. W. N. 218. 

S. 155 (3) -Impeaching credit of wit- 
ness. 

Where some of the prosecution witnesses say 
that the eye-witnesses immediately after the 
offence was committed did not implicate one 
of the accused as having helped to strangle 
the deceased, their evidence can be used under 
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Cr. P. CODE (1898), S. 307 

s. 307—InterfeTenee with verdict— 

Grounds for. 

The High Court has undoubted Jurisdiction 
to disregard the verdict of. the Jury and to 
convict the accused if it is of opinion that the 
verdict of the Jury was perverse, Eviperor v 
Sri Kishan. 37 Cr. L. J. 135 

159 I. C. 621 : 1935 A. L. J. 1019 
1935 A. W. R. 988 
, 8 R. A. 482 

A. I. R. 1935 All. 970 

S. 307 — Interference roilh verdict — 

Grounds for. 

The High Court should exercise the powers 
vested in it by S. ‘J07 and set aside the 
verdict of a .Jury where the opinion of the 
,7ury is manifestly wrong. The test that has 
to be applied in estimating the weight of 
the verdict of Jury, is whether the opinion 
is such as could, on the particular facts 
and evidence of the case, have been held 
by reasonable men, however much the .fudge 
may differ from that view. Emperor v. Flat 
Mohan Das. 28 Cr. L. J. 903 : 

105 I. C, 231 : 54 Cal. 708 ; 
A. I. R, 1927 Cal. 848, 

I 

S. 307 — Interference with verdict — ! 

Grounds for. 

S 

The High Court will interfere on a reference 
under S. 307 only when it is satisfied that 
the verdict of the Jury is so manifestly wrong 
that it ought to be set aside. Emperor v. Nriltja 
Gopal Roy. 24 Cr, L. J. 897 : 

75 I. C. 145 ; 38 C. L. J. 1 : 
A. I. R. 1924 Cal. 317. 

-S. 307 — Interference with verdict — 


Grounds for. 

The High Court will interfere with the 
verdict of the Jury when the verdict is 
obviously perverse, or manifestly wrong or 
unreasonable. Emperor v. Kankaya. 

27 Cr. L. J. 773 ; 
95 I. C. 309 : 22 N. L. R. 42: 
A. I. R. 1926 Nag. 308. 

S. 307 — Interference toith verdict — 


Grounds for. 

The High Court will -not interfere in a case 
unless it can be said that it was not possible 
for the Jury to have arrived at the verdict 
at which they did arrive. Emperor v. Golam 
Kader. 25 Cr. L. J. 1284 : 

82 I. C. 356 : 28 C. W. N. 876 : 
A. I. R. 1924 Cal. 956. 

S. 307 — Interference with verdict — 

Grounds for. 

The High Court will not interfere in a 
reference under S. 307 against a verdict of 
the Jury unless it is of opinion that the 
verdict of the Jury could not be supported 
by the evidence on the record. Emperor v. 
Gobind Sins.h. 27 Cr. L. J. 1308 

98 I. C. 252 : 5 Pat. 573 
8 P. L. T. 133 
A. I. R. 1926 Pat. 535 

-S. • 307 — Interference with verdict— 
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The Jury is primarily the Tribunal to find 
facts and it is not for the High Court to 
interfere with the verdict of the Jury unless it 
is unreasonable. Emperor v. Chapai. 

35 Cr. L.J. 285: 

147 I. C. 53 : 6 R. O. 213 : 

10 O. W. N. 971. 

S. 307— Interference with verdict— 

Grounds for. 

The verdict of a Jury can he interferred 
with by the High Court on appeal only 
where there has been rriisdireetion on a point 
of law or where the High Court is satisfied 
that the Jury must have misunderstood the 
Judge’s direction on a point of law. Where 
a Sessions Judge remarking that if he had 
been a Juryman, he would have been in 
favour of a verdict of not guilty, accepted 
the verdict of guilty pronounced by the Jury 
without making a reference : Held, that the 
procedure was not illegal and the High Court 
has no power to interfere with the action 
of the Sessions Judge under its revisional or 
appellate jurisdiction and direct him to 
refer the case to the High Court. 
Bepin Chandra Mandal v. Emperor. 

29 Cr. L. J. 819 
111 I. C. 323 : 47 C. L. J. 483 

32 C. W. N. 673 
A. I. R. 1928 Cal. 444, 

-S, 307 — Interference with verdict — 


Grounds for. 


Grounds for. 

Though it is not the practice of the Chief 
Court of Oudh to interfere with a Jury verdict 
if it is in any way a reasonable verdict, the 
Chief Court will set aside a verdict if it is 
unreasonable and perverse. Mohammad Uadi 
Husain v. Emperor. 29 Cr. L. J. 983 

112 I. C. 103 : 5 O. W, N, 581 
3 Luck. 494 
A. I. R. 1928 Oudh 277, 

S. 307 — Interference with verdict— 


Grounds for. 

Wien High Court suspects that Jury had 
not applied their minds in understanding the 
law to be applied, , verdict cannot be relied 
on. Sadek Mandal v. Emperor. (P, B.) 

35 Cr. L. J. 496 
147 I. C. 860 : 38 C. W. N. 254 
61 Cal. 256 ; 6 R. C. 374 
A. I.R. 1934 Cal. 173. 

-S. 307 — Interference with verdict — 


Grounds for. 

When the only ground for making reference 
is that giving effect to the verdict of the 
majority of the Jury will lead to the anoma- 
lous result of letting off the principal offender 
who evaded a regular trial for a pretty long 
time ever since, the alleged occurrence, it is 
quite insufficient, and the reference should be 
reiected. Emperor v. Abdul Hossian Sikdar. 

■’ 38 Cr. L. J. 174 (b) : 

166 t C. 286 : 9 R. C. 490 (2) : 

A. I. R. 1936 Cal. 451. 

-S. 307 — Interference with verdict — 


Grounds for. 

Where a Sessions Judge, who differs from the 
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verdict of acquittal of the Jury, makes a 
reference, the High Court has to see whether 
Hie verdict of the Jury is perverse. Emperor 
vSheoDmjaU 35 Cr. L. J. 360 : 

147 I. C. 15 : 55 All. 689 : 

6 R. A. 437 : A. I. R. 1933 All. 535. 


S. 307 — Interference iviih verdict — 

Grounds for. 

Where in a trial by Jury, the Jury, having 
been properly ivarned and properly directed, 
deliberately by their verdict came to 
the conclusion that the circumstantial 
evidence given in the case connected the 
accused with the guilt and convicted him i 
Held, that in the absence of misdirection, the 
High Court would not interfere merely on 
the ground that the Jury had convicted on 
circumstantial evidence alone. Moltini 
Mohan Ghose v. Emperor. 

21 Cr. L. J. 8 : 
54 I. C. 56 : 46 Cal. 635 : 
A. I. R. 1920 Cal. 271. 

; S. 307 — Interference with verdict — 

Grounds for. 

Where one of two interferences is possible 
upon the evidence, the High Court will not 
interfere - with the finding of the Jury 
even though it is of opinion that it would 
have drawn the other inference if it had been 
a Court of Appeal. Where, however, the 
interference drawn by the Jury is manifestly 
inconsistent with the evidence and the conduct 
of the parties, the law makes it obligatory 
upon the Court to interfere and set aside the 
verdict of the Jury. Emperor v. 2iahir Haider, 

27 Cr. L. J. 1041 : 
97 I. C. 17 : 7 P. L. T. 367 ; 
A. I . R. 1926 Pat. 566. 

S. 307 — Interference with verdict — 

Grounds for. 

Where Hie charges against tlie accused were 
under Ss. 14S, 304-149, and 320-149, Penal Code: 
Held, that conviction under S. 32G, Penal Code, 
was illegal, there being no charge under that 
section and the Jury having acquitted the 
accused under S. 148, Penal Code. Emperor 
V. Madan Mandal. 15 Cr. L. J. 155 : 

22 I. C. 731 : 18 C. W. N. 668 : 
41 Cal. 662 : A. I. R. 1915 Cal. 292. 
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attached to the verdict of the Jury. Emperor 
V. Sitalu Ahir. 34 Cr. L. J. 731 : 

144 I. C. 246 : 14 P. L. T. 217 ; 

I. R. 1923 Pat. 227 : 
A. I. R. 1933 Pat. 273 (1). 

S. 307 — Interference ivith verdict — 

Grounds for. 

Where the verdict of the Jury does not appear 
as perverse, unreasonable or altogether against 
the weight of evidence, the verdict should be 
confirmed. Emperor v. Asghar Hussain. 

35 Cr. L. J. 33 (1) : 
146 I. C. 303 (1) : 10 O. W. N. 8 83 : 

6R. O. 101. 

^ — S. 307 — Interference xoith verdict — 

Grounds for. 

Where the verdict of the Jury turns merely 
upon the appreciation of oral evidence 
capable of being viewed either way, but as to 
which the High Court is inclined to take a 
different view from that of the Jury, the 
High Court will not interfere ivith the verdict 
in a reference under S. 307. Where, however, 
the verdict of the Jury is one which no 
reasonable man could have given and which 
is not warranted in any view of the evidence, 
the High Court will reverse the verdict. 
Emperor v. Ali Hyder. 26 Cr. L. J. 856 : 

861. C. 712 ; 4 P. L. T. 425 : 
A. I. R. 1923 Pat. 474. 

S. 307 — Interference with verdict of 

not guilty. 

High Court should give some weight to Jury’s 
finding. The accused should have the benefit 
of the Jury’s verdict in his favour. Emperor 
V. Madan Gopal. 32 Cr. L. T. 1028 : 

133 I. C. 475 : 1931 A. L. J. 695 ; 

I. R. 1931 All. 683. 

S. 307 — Interference xuith verdict 

Onus. 

Onus is on party seeking to disturb verdict 
to show that verdict is wrong : If he so - 
succeeds. Court will reverse the verdict. 

I Emperor v. Raji Mian. 33 Cr. L. J 877 • 
139 I. C. 885 : 13 P. L. T. 418 • 
11 Pat. 669 : 1. R. 1932 Pat. 269 ! 

A. I. R. 1932 Pat. 246. 

* 

S. 307 — Interference with verdict — Susr 

picious case. 


S. 307 — Interference with verdict 

of not guilty — Grounds for. 

'Where the Jury has returned a verdict of 
not guilty, the High Court will not, in a 
reference under S. 307, interfere with the 
verdict and substitute a conviction unless the 
verdict is plainly unreasonable. Izazuddin 
V. Emperor. ' 30 Cr. L. J. 804.: 

147 I. C. 602 : 32 C. W. N. 894 : 

I. R. 1929 Cal. 554. 

S. 307 — Interference with verdict — 

Grounds for. 

Where the verdict depends entirely upon the 
question of whether the witnesses are to be 
believed or not, weight should ordinarily be 


Though great weight attaches to the unani- 
mous opinion of the Jury on questions which 
are purely questions of fact, yet a Court will 
not be justified in convicting an accused though 
the Jury return a unanimous verdict of guilty 
where the whole case against the accused is a 
suspicious one, the real fa,cts in connection 
with the occurrence and the cir-cumstances 
under which it took place haye not been dis- 
closed by the prosecution and conviction of the 
accused is likely to cause a miscarriage of 
justice. Emperor v. Yakub. 

27 Cr; L. J. 1341 : 

98 I. C. 413 : 30 C. W. N. 859 • 
A. I. R. 1926 Cal. 1034. 

S. 307 — Interference with verdict — Stism 

picious circumstances. 
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evidence act (I OF 1872) 

S 155 (3) lo impeach the credit of the 
pve-wltnesses. 'Nanakv. EmperoT. 

^ 32 Cr. L. J. 1205 : 

134 I. C. 583 : I. R. 1931 Lah. 967 : 

A. I.R. 1931Lah. 189. 

S. 155 (4)—GhaTacicr of prosecutrix, 

lohcther relevanl. 

In n case of rape, evidence as regards the 
general immoral character of the woman is 
relevant under S. 155 (4), Evidence Act. 
Keramat Mandal v. Emperor. 

27 Cr. L. J. 263 : 
92 I. C. 439;42C.L.J. 524: 
A. I. R. 1926 Cal. 320. 

— s. 157. 

Sec also (i) City of Bombay Police Act, 
1902, S. 03. 

(if) Cr. P. C., 1898, Ss. 107, 154, 
IGl, 288. 

(iff) Evidence Act, 1872, S. 145. 

S. 157— Corroboration— Corrohorolioji 

where principal statement excluded. 

If the evidence of a raped girl is excluded 
from the case, the evidence of her relatives 
to the effect that she had accused the accused 
of rape, cannot be used as corroborative evi- 
dence under S. 157, Evidence Act. Emperor 
V. Phagunia Bhnian. ' 26 Cr. L. J. 1475 ; 

89 I. C. 1043 : A. I. R. 1926 Pat. 58. 

S. 137— Entry in Vaccination Register, 

admissibility of. 

An entry in a Vaccination Register containing 
a statement made by the mother as to paternity 
of the child, which is made more tlinn three 
years after the birtli of the child, docs not 
satisfy the requirements of S. 157, Evidence 
Act, and is not admissible in evidence. 
Kanniappan v. Kullammal. 31 Cr. L. J. 1089 : 
126 I. C. 613 : A. I. R. 1930 Mad. 194. 

S. 157— Evidence of person hearing 

statement, value of. 

The evidence of a person who hears a 
statement as direct proof of that statement 
being made as the evidence of a person wJio 
sees a deed, is proof of the deed being done. 
Heymardinguer v. Emperot. 21 Cr. L. J. 760 : 
58 I. C. 344 : 2 U. P. L. R. Lah. 170 : 

A. I. R. 1920 Lah. 254. 

S. 157 — First Information Report, 

whether can be used as substantive evidence. 

The First Information Report although a 
document of great importance, is not a piece 
of substantive evidence and can be used 
only as a previous statement admissible to 
corroborate or contradict the author of it 
and for no other purpose. In re : Sankaralinga 
Thevan. 31 Cr. L. J. 712 : 

124 I. C. 506 : 34 L. W. 451 : 
58 M. L. ]. 397 : 1930 M. W. N. 496 : 
53 Mad, 590 : A. I. R. 1930 Mad. 632. 

— S. 157 — First Information Report, whe- 

ther substantive evidence. 

\ 

A First Information Report is not a sub- 
stantive piece ■ of evidence. It can only be I 
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used as a previous statement to corroborate 
or contradict a statement made subsequentlv 
in Court. Chogalla v. Emperor. " ^ 

27 Cr. L. I 121 • 
91 1. C. 697 : 1 Lah. Cat. 416 : 
A. I. R. 1926 Lah. 179. 

— - S. 157 — Former statement of 

Witness -Test identification -Statement made 
to Police, admissibility of, at trial, in corrobora- 
tion. 


Where owing to the lapse of lime between 
a test identification by the Police and the 
trial, a witness, because of defective and 
uncertain memory, is unable to say whether 
the person on his trial is the person whom 
he identified, the statement made by the 
witness to the Police at the test identifica- 
tion is admissible under S. 157, Evidence 
Act, if tile effect of that statement is not to 
contradict the evidence of the witness given 
at the trial. Sarwar Khan v. Emperor. 

21 Cr. L. J. 257 : 

55 I. C. 273 ; A. I, R. 1920 Pat. 334. 


S. 157—“ Former statement,” meaning 

of. 

The words “ former statement ” in S. 157, 
Evidence Act, mean a previous statement of 
the witness who is to be corroborated made 
on another occasion, i. e., an occasion other 
than that at which the subsequent statement 
requiring corroboration is made. Harendra 
Kumar Mandal v. Emperor. 39 Cr, L. J. 395 : 

174 I. C. 36 : 66 C. L. J. 196 : 10 R. C. 607 ; 

A. I. R. 1938 Cal. 125. 


S. 157 — Interpretation. 

The expression " legally competent ” in 
S. 157, Evidence Act, must mean “ having 
powers under some law, statutory or 
otherwise.” An officer of the C. I. D., Police, 
who investigates a matter under the orders 
of his superior, is not an officer “ legally 
competent ” within the meaning of S. 157, 
Evidence Act, as he does not derive his 
power under the Police Act of the Cr. P. C. 
Mtilhukumarsaiomi Pillai v. Emperor. 

13 Cr. L. J. 352 : 

14 I. C. 896 : 1912 M. W. N. 549 : 

12 M. L. T. 1. 

S. 157— Interpretation. 

The words ‘ legally competent ’ in S. 157, 
Evidence Act, mean having power under some 
law, statutory or otherwise. The section is 
controlled by S. 102, Cr. P. C. Even in the 
case of statements of a witness recorded in a 
departmental enquiry by Police Officers, not 
only should the writing- be not used in 
evidence at a subsequent trial of an accused 
person, but even oral evidence should be 
disallowed as to the particulars of such 
statements, as the use of even oral evidence 
is opposed to the spirit of the law. 
Kumaramathu Pillai V. Emperor. 

20 Cr. L. I. 354 : 

50 1. C. 834 : 1919 M. W. N. 199 : 

25 M. L. T. 379 : 10 L. W. 239 : 

A. I. R. 1919 Mad. 487. 
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EVIDENCE ACT (I OF 1872) 


S. 157 — Method of proof. 

Where a statement is admissible under 
S. 157, Evidence Act, it may be proved 
by any one to whom it was made. 
Heymardinguer v. Emperor. 21 Cr. L. J. 760 : 

58 I. C. 344 : 2 U. P. L. R. Lah. 170 ; 

A. I. R. 1920 Lah. 254. 

S. 157— Previous statement— Corroho- 

rali07i btj-Cr. P. C. (Act V of ISOS), S. 2SS 
— Statemcnl before Committing Magistrate 
transferred to Sessions record, value of — 
Statement, whether " testimony ” — Statement 
before Police, whether can be used in corro- 
boration. 

The statement of a witness recorded by the 
Committing Magistrate and transferred under 
S. 288, Cr. P. C., to tlie Sessions record is 
the “ testimony ” of a witness within the 
meaning of S. 157, Evidence Act, and, 
therefore, a statement made by the witness 
before the Police is admissible to corroborate 
the statement made in Court. Mam Chand 
v. Emperor. 25 Cr. L. J. 1201 : 

82 I. C. 129 : 5 Lah. 324 ; 1 Lah. Cas. 127 : 

A. I. R. 1924 Lah. 609. 

S. 157 — Previous statement— Corrobora- 
tion by — Procedure. 

Only the statements of witnesses made to 
the trying Court can be corroborated in the 
manner contemplated by S. 157, Evidence 
Act. Previous statements may be used to 
corroborate or contradict statements made 
at the trial, not to corroborate statements 
made prior to the trial. To allow the 
Investigating Police OITicer to be questioned 
in examination-in-chief about what the 
witnesses said to him during the investiga- 
tion proceedings, opens up an undesirably 
wide field for cross-examination, and lends 
to the attention of the Court being diverted 
and distracted from the true issues. 
Emperor v. Ahbar Badti. 11 Cr. L. J. 542 : 

7 I. C. 933 : 12 Bom. L. R. 663. 

S. 157 — Previous statements— Corrobora- 
tion by. 

There was a litigation between the accused 
and his uncle in respect of certain land 
which ended in favour of the former. In 
spite of this the uncle did not give him 
' possession. The criminal proceedings taken 
by the accused were also unsuccessful. One 
day •when two sons of the uncle and a 
third person were bringing sheaves of wheat 
from the disputed plot of land, one of the 
sons was shot dead. On behalf of the 
prosecution, the . remaining son and the 
person accompanying him gave the story 
that the .accused had shot the deceased. 

On behalf of the prosecution, two other 
independent witnesses who ■^vere in the 

neighbourhood of the place at the time, 

said that they heard two shots, went to the 
scene of murder, found the deceased lying 
dead and were told by the other son and 
the third person that the accused had 

murdered the deceased ; Held, that the 
statem^ts of the two independent witnesses 
were admissible under S. 157, Evidence Act, 


to corroborate the former witnesses ia 
that they charged the accused at once. 
Fakir Jumma Khan v. Emperor. 

40 Cr. L.J. 334; ' 
180 I. C. 239 : 11 R. Pesh. 63 : 
A. I. R. 1939 Pesh. 4. 


S. 157 — Previous statement— Jail 

identification, value of — Failure of witness to 
identify accused in Court, effect of. 

Identification proceedings held in the Jail 
amount merely to this that certain persons 
are brought to the Jail or other place and 
make statements, either express or implied, 
that certain individuals whom they point 
out are persons whom they recognise as 
having been concerned in a particular crime. 
These statements are not made on oath and 
are made in the course of extra-judicial 
proceedings. The law does not allow state- 
ments of this kind to be made available as 
evidence at the trial unless and until the 
persons who made those statements are called 
as witnesses. When those persons are called 
as ■^vitncsscs, then these previous statements 
become admissible, not as substantive evidence 
in the case, but merely as evidence to 
corroborate or contradict the statements 
made by these witnesses in Court. Nagina 
V. Emperor. 27 Cr. L. J. 813 : 

951. C.477: 19 A. L.J. 947 ; 
A. I. R. 1921 All. 215. 


S. 157-^PrcujoHS statements— Value of. 

Where it is sought to contradict the 
witness by his former statement and he 
stands contradieted thereby, then the fornner 
statement cannot be used as substantive 
evidence against the accused. Emperor v. 
Sanika Munda. 36 Cr. L. J. 195 : 

152 I. C. 832 : 7 R. P. 263 : 

A. I. R. 1935 Pat. 19. 


S. 157— PrcuioHS statements by accom- 
plice — Corroborative value of. 

Previous statements of an accomplice do 
not, as a general rule, ' legally amount to 
such corroboration as is required to rebut 
the presumption as to the unreliability of 
an accomplice’s evidence, but there may be 
cases in which the circumstances, under 
which the previous statement was made, by 
precluding the possibility of the accused 
having been falsely named therein by the 
approver, would lend corroborative force to 
the accomplice’s evidence. Muthu Kumarsawmi 
Pillai v. Emperor. 13 Cr. L- J- 35Z : 

14 I. C. 896 : 1912 M, W. N. 549 • 
17 M. L. T. 1. 


S. 1ST -Previous statements of accom- 
plice— Corroborative value of. 

Under S. 157, Evidence Act, the previous 
statements of an accomplice are sufficient 
corroboration of his evidence given ^ 
trial whatever weight may be attached to 
them. The general rule laid .down in S. }o7 
is not limited in the case of accomplices 
by a special rule to be inferred from 
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EXCISE CASES 

1 Punishment — Government Circulars — 

Reference by Magistrates. 

The object of Government in issuing Circulars 
is to bring to the notice of the Magistrates 
certain circumstances mentioned there in 
which, when relied upon, must be openly 
stated in Court and the parties allowed 
to comment thereon. Nothing can be more 
deleterious to the administration of criminal 
justice than a notion that the Magistrate 
conceives himself to be under orders to 
pass any particular kind of sentence or that 
any considerations affect his decision but such 
as are openly stated in a Court and are 
subject to comment by the prosecution and the 
defence. Emperor v. Mustali. 

27 Cr. L. J. 633 : 
94 I. C. 409 : 20 S. L. R. 70 : 
A. I. R. 1926 Sind 193. 

EXCISE OFFICER 

See also Evidence Act, 1872, S. 25. 

EXECUTION 

Decree in a title suit — Land delivered 

to decree-holder in execution of decree — Crops 
growing, whether pass. 

Where, in execution of a decree in a title 
suit, possession ,of land is given to the decree- 
holder, the growing crops pass with the land. 
XJdai Narain Gain v. Bamanath Midda. 

18 Cr. L. J. 732 : 
40 I. C. 732 : A. I. R. 1918 Cal. 668. 

Maintenance decree. 

It cannot be laid down that a decree for 
further maintenance is always Incapable of 
execution, and a fresh suit is necessary. That 
would entirely depend on the nature of the 
suit, the nature, of the relief granted, and the 
form of the decree. Jagatram Kuer v. Munder 
K-uer. 35 Cr. L. J. 1062 ; 

150 I. C. 373 : 3 A. W. R. 569 : 
56 All. 425 : 6 R. A. 1078 : 
A. I. R. 1934 All. 87. 

EXECUTIVE ACTS 

See also (i) Government of India Act, 
1919, S. 72. 

(ii) Title to immovable pro- 
perty. 

EXPENSES OF WITNESSES 

Accused, whether can be asked to pay — 

Government, when bound to pay. 

In the case of a private prosecution in res- 
pect of a bailable offence, the only case in 
which the Government can be made to pay 
the expenses of prosecution witnesses in the 
Central Provinces, is where it appears to the 
Magistrate that the presecution is directly in 
the interests of public justice within the mean- 
ing of the rules contained in the Judicial Com- 
missioner’s Criminal Circular No. 1-37. S. 544, 
Cr. P. C. is subject to rules made by the 
Local Government. Radhakishan v. Ramkrishan. 

25 Cr. L.J. 912 : 

81 1. C. 448 : 7 N. L. J. 57 : 

A. I. R. 1924 Nag. 114. 


EXPERT 

See also Criminal trial. . 

EXPERT EVIDENCE 

See also (i) Criminal trial. 

(ii) Evidence. 

{Hi) Evidence Act, 1872, Ss. 35, 
45. 

{iv) Penal Code, 1860, S. 565. 
Corroboration. 

The statement of a witness . made during a 
search which is subsequently retracted, cannot 
be taken as evidence. The testimony of a 
witness given before a Committing Magistrate 
may, by the special provisions of S. 288, 
Cr. P. C., be accepted as substantive evidence 
if he is examined at the trial before the Court 
of Session and may be preferred to the state- 
ment made by him at the trial ; but a state- 
ment made on any other occasion by hinijj 
cannot be used except to corroborate or con- 
tradict the evidence given at the trial. In re : 
Basrur Venkata Row. 13 Cr. L. J. 226 : 

14 I. C. 418: 11 M L. T. 93; 
22 M. L.J. 270 : 1912 M. W. N. 125. 

Cross-examination, absence of—Opinion 

of expert, whether can be challenged. ' 

Where there has been no cross-examination 
of a finger-print expert witness impeaching 
the examination which he had made of and 
the test to which he had put a particular 
finger print impression submitted for bis con- 
siderationj the value and weight to be attached 
to such witness’s evidence cannot be dimin- 
ished by applying to it considerations to 
which the witness’s attention was never direct- 
ed. Sarioar Khan v. Emperor . 

21 Cr. L.J. 257: 
55 I. C. 273 : A. I. R. 1920 Pat. 334. 

Handwriting— Forgery— Comparison of 

handwriting — Acquaintance with handwriting — 
Statement of witness at search — Examination of 
accused. 

In a case of forgery where the chief evi- 
dence against the accused consists of the com- 
parison made by an expert of the forged 
document with documents proved to be in the 
accused’s bandwriting, the question whether 
the standard writings compared by the expert 
are properly proved is a matter of great im- 
portance. In cases where a conclusion is based 
regarding the authorship of a forged document, 
on a comparison of handwriting, the expert 
should generally be able to point to marked 
peculiarities in the ordinary writing of the 
accused, which are reproduced in the forged 
document, the accused being unable to avoid 
them. A conviction should not ordinarily be 
based on the mere evidence afforded by a 
comparison of handwriting by an expert with- 
out substantial corroboration. There may be 
cases in which the peculiarities in the hand- 
writing of- a person are so numerous and 
striking and there are so many mannerisms 
of the forger! that he is unable to avoid in . 
committing his forgery, that the Court may 
safely conclude on expert evidence alone that 
the writing is that of a particular person. 
When it is intended to treat as genuine a letter 



8980 


8929 all INDIA CRIMINAL DIGEST (1904—1940) 


evidence act (I OF 1872) 

illustration (b) to S. 114. Mulhu Kumarsawmi 
- Pillai V. EmperoT. 13 Cr. L. J. 352 : 

14 I. C. 896 : 1912 M. W. N. 549 : 

12 M. L. T. 1. 

— S. 157 — Proving former statement — 

Mode of. 

S. 157, Evidence Act, provides an exception 
to the general rule excluding hearsay evidence, 
and in order to bring a statement within the 
exception, the duty is cast on the prosecution 
to establish by clear and unequivocal evidence 
the proximity of time between the taking 
place of the fact and the making of the state- 
ment. Mangat Rai v. Emperor. 

29 Cr. L. J. 740 : 
110 1. C. 676 : 10 L. L. J. 262 : 
29 P. L. R. 703 : A. I. R. 1928 Lah. 647. 

S. 157 — Report to Police — Admissibi- 
lity— Use of, for corroboration. 

A report made to the Police Officer cannot 
be used or relied upon as positive evidence. 
The matter is governed by S. 157, Evidence 
Act; such a statement can be used only to 
corroborate the testimony of the witness. 
Harnam Singh v. Emperor. 

37 Cr. L. J. 1079 : 
165 I. C. 146 ; 38 P. L. R. 203 : 
9 R. L. 218 ; A. I. R. 1936 Lah. 833. 

— S. 157 — Statement, how can be prov- 

ed. 

For a Magistrate or other officer to come 
into Court and depose that a particular wit- 
ness in his presence identified one of the 
accused as having taken part in the offences 
is nothing more than hearsay evidence. Such 
a statement can only be proved either to cor- 
roborate the evidence which the witness 
afterwards gives in Court in accordance with 
S. 157 of 'the Evidence Act, or under some 
other provisions of the Evidence Act. Abdul 
Wahab v. Emperor. 27 Cr. L. J. 836 : 

95 I. C. 756 : 47 All. 39 ; 
A. I. R. 1925 All. 223. 

— Statements made in identi- 
fication proceedings, admissibility of. 

A Magistrate is competent to hold a test 
identification, and even if he is not empowered 
to deal _with the matter under enquiry, the 
statements which were made before him can 
be proved under S. 157, Evidence Act. S. 164, 
Cr. P. C., covers the case where a Magistrate 
acts under this section and records a statement 
made to him. Samiuddin v. Emperor. 

29 Cr. L. J. 497 : 
109 I. C. 225 : 32 C. W» N. 616 : 

A. I. R. 1928 Cal. 500. 

S. 157 — Statement not being first 

information, how can be used as evidence. 

Where a statement made to a Police Officer, 
which is not the first information contemplated 
by S. 154, Cr. P. C., is tendered as evidence 
in a criminal case, the proper course for the 
Magistrate is to take a statement from the 
Police Officer that that particular statement 
was made to him. Salim Sardar v. Emperor. 

61 I. C. 650 ; A. I. R. loIo^Cah ’oSS^^b)! 


EVIDENCE ACT (I OF 1872) 

' 158— SraJemcn/, oral, made 

to fohce during investigjiion, whether can be 
proved. 

Where a person who is alleged to have made 
an oral statement to the Police during the 
investigation of a case, denies at the trial that 
he made any such statement, the alleged 
statement cannot be proved by the evidence 
of persons who claim to have heard it at the 
time when it was made, nor is such evidence 
admissible. Chittar Singh v. Emperor. 

26 Cr. L. J. 554 : 

85 I. C. 650 : 23 A. L. J. 14 : 

47 All. 280 : A. I. R. 1925 All. 303. 

S. 157 — Statement taken by equally com- 
petent person but not recorded as required under 
S. 164, Cr. P. C.— Admissibility of. 

A Deputy Superintendent of Police is an 
officer legally competent to investigate the 
facts of offences of murder and dacoity within 
the meaning of S. 157, Evidence Act, and a 
statement of a witness recorded by such an 
officer is not inadmissible merely because it 
was not recorded as required by S. 164, 
Cr. P. C. In re : Thackroth Ilydross. 

25 Cr. L. J. 7 : 

75 I. C. 695 : 18 L. W. 113 : 

45 M. L. J. 279 : 1923 M. W. N. 860 : 

A. I. R. 1923 Mad. 694. 


S. 157—“ Testimony,” meaning of. 

Deposition in the committal inquiry is “ testi- 
mony ” within the meaning of S. 157, Evidence 
Act, which a prior statement by the witness 
is admissible in evidence to corroborate. 
Velliah Kone v. Emperor. 24 Cr. L. J. 417 : 

72 I. C. 529 : 16 L. W. 239 : 
43 M. L. J. 222 : 1922 M. W. N. 506 : 
31 M. L. T. 175 : 45 Mad. 766 : 
A. I. R. 1923 Mad. 20. 


Ss. 157, 136— Corroboration. 

It is objectionable to allow a witness to be 
jorroborated, under S. 157, Evidence Act, 
before he himself is examined ; it is very 
doubtful whether S. 136 gives the Court any 
discretion to allow such a course. It can only 
be very rarely and for very special^ reasons, 
if at all, that such a course should be allowed ; 
Hid when such special reasons exist, they must 
be recorded by the Judge. Mi Myin v. Em- 
oeror. 9 Cr. L. J. 576 : 

O T O “140 • 5 T.. R. R. 4. 


Ss. 157, 136— Corroborative evidence— 

Order of. 

Corroborative evidence under S. 157, Evidence 
Act, should not be admitted until after the 
witness sought to be corroborated has himself 
been examined. Shwe Kin v. Emperor. 

5 Cr. L. J. 411 : 

3 L. B. R. 240. 


Ss. 157, 155 (3) — Counsel— Charge of 

professional misconduct— Evidence to prove the 
charge. 

The appellant was engaged as junior Counsel 
with another Advocate (Mr. Eddis) to conduct 
the prosecution of certain persons charged with 
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not proved to have been written by the accused 
and as a circumstance against him, it would 
be fair and natural for the Court, under 
Ss. 289 and 842, Cr. P. C., to examine the 
accused about it and to put him such ques- 
tions as would enable him to explain its signi- 
ficance. In TC : JJasrur V enicala Row. 

13 Cr. L.J. 226 : 
14 I. C. 418 : 11 M. L. T. 93 : 
22 M. L. J. 270 : 1912 M. W. N. 125. 

Expert evidence is alone sufTicient for convic- 
tion. See Evidence Act, S. 54. 

Opinion formed by expert before exami- 
nation in Court, use of Opinion of expert in 
civil case, use of, in subsequent criminal trial. 

The opinion of an expert which is admissible 
against an accused is one given by him at the 
trial. The opinion formed by him before the 
trial in another case is not substantive evi- 
dence. It is doubtful if such opinion recorded 
for the purpose of a previous suit is at all 
admissible. Ganda Mai v. Emperor. 

29 Cr. L. J. 778 : 
110 I. C. 810 : A. I. R. 1928 Lah. 921. 

Whether can be contradicted by reference 

' to passages in technical works. 

Where an expert witness has been examined 
on a scientific subject in support of the prose- 
cution, passages in scientific treatises cannot be 
used by the defence in refutation of the expert’s 
opinion, unless those passages have been put to 
the prosecution expert and unless notice has 
been given to him by cross-examination of the 
deductions which the defence seek to draw 
from them, so that he may give an answer if 
he can. In a prosecution for adulteration of 
ghee, it would not be safe to rely on technical 
treatises alone without the aid of an expert to 
whom their alleged effect may be put. Grande 
Venkata Ratnam v. Corporation of Calcutta, 

19 Cr. L. J. 753 : 
46 I. C. 593 : 22 C. W. N. 745 ; 
28 C. L. J. 32 ; A. I. R. 1919 Cal. 862. 

EXPERT WITNESS 

Value of expert evidence — Examination 

on commission, impropriety of. 

It is not proper to examine an expert on 
commission in the absence of the accused. The 
evidence of the expert has always to be care- 
fully weighed, and when given on commission, 
its value is very considerably reduced. Nut 
Din V. Emperor. 29 Cr. L. J. 377 ; 

108 I. C. 369 : 10 L. L. J. 235 ; 
A. I. R. 1928 Lah. 533. 

EXPLOSIVES ACT (IV OF 1884) 

Licence for Patakhas. 

No license for the manufacture or sale of 
patakhas is required under the Explosives Act. 
Emperor v. Bansidhar. 11 Cr. L. J. 287 : 

5 I. C. 911 : 8 P. R. 1910 Cr. : 

9 P. W. R. 1910 Cr. 

Toy fireworks^ 

Patakhas are not explosives within the meaning 
of the Explosives Act but are toy fire-works, and 


EXPLOSIVES ACT (IV OF 1884) 

as such, exempt from r. 35, Explosive Rules. 
Pritamdas Chellaram v. Emperor. 

34 Cr. L. J. 1046 : 
145 I. C. 621 : 6 R. S. 34 : 
A. I. R. 1933 Sind 171. 

“ Toy fireworks ’'—Rules under — Clove- 

crackers, possession of, without licence, whether 
legal. 

Clove-crackers or lavangi-crackers are " toy 
fireworks” within the meaning of rule 3 issued 
under the Explosives Act and are, therefore, 
exempt from rule 25 imposing the necessity 
of a licence for possessing them. Emperor v. 
Rachapa Gurappa Hattarvat. 

18 Cr. L. J. 139 (a) : 
37 I. C. 491 ; 18 Bom. L. R. 556 : 

A. I. R. 1917 Lah. 322. 

S. 4 — “ Explosive” — Meaning of, 

includes electric sparklets. 

Tile definition of “ explosive” in S. 4, Explo-' 
sives Act, is wide enough to include electric 
sparklets since the exemption of ” toy fire- 
works” was removed by the amendment of the 
rules in 1917, Kalagaria Sanyasiraju v. 
Emperor. 189 I. C. 779 : 

1939 M. W. N. 1250 ; 13 R. M. 334 : 

A. I. R. 1940 Mad. 284. 

S. 4 (1) (2) — Lieenee— China crackers, 

whether explosives— Rules framed under the Act, 
rr. 3, 71 — Toy fireworks— Presumption — Posses- 
sion of explosives— Licence to possess certain 
quantity for specified period. 

China crackers are explosives within the. 
meaning of clauses (1) and (2) of S. 4 Explosives 
Act. The onus is on the person in possession of 
explosives to show that they are toy fireworks 
under rule 3 of the rules framed under the Act. 
The whole scheme of the rules framed under 
the Explosives Act is to require a separate 
licence for possession, at any one time and 
place, of explosives in addition to a licence 
to import during a particular period. In re : 
Guru Murti Cheiti. 20 Cr. L. J. 108 : 

48 I. C. 988 .- 8 L. W. 626 : 
25 M. L. T. 175 : 1919 M. W. N. 351 : 

A. I. R. 1919 Mad. 846. 

S. 5, 

See also Penal Code, 1860, S. 120-B, 

S. 5 — Burden of proof - Explosives 

Rules, r. 35 — Charge under r, 35 — Onus of proving 
that articles found were explosives — Fireworks, 
whether explosives. 

Where a person is charged under r. 35, Ex- 
plosives Rules, with being in possession of 
explosives not in accordance with the licence 
granted to him, the burden of proving that 
the articles which were found in the possession 
were explosives and were covered by the Rules' 
is upon the prosecution and the mere fact that 
the accused took possession of and signed for 
a consignment which was described as 
fireworks does not amount to an admission by 
him that these were explosives within the 
purview of these rules. Polaki Chidambaram 
V. Emperor. 31 Cr. L. J. 851 ; 

125 1. C. 532 : 1930 M. W. N. 73 : 

A. I. R. 1930 Mad. 678. 
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a crime, before the Chief Court of Lower 
Burma. After the trial had ended, the appel- 
lant was called upon by an order of the Court 
to show cause why he should not be dismissed 
or suspended from his office as Advocate of 
the Court in the event of the following charge 
being found to be true. The charge ran as 
follows : “ That you when you were acting as 
one of the Advocates for the prosecution, sug- 
gested or hinted to the said Maung Ohn Ghine 
that he should influence or attempt to in- 
fluence Mr. Hardless, a professing expert in 
handwriting, by improper means in order that 
Mr. Hardless might be induced to express 
opinions favourable to the prosecution’s case 
in connection with certain letters produced 
during the course of the said case, and you 
were thereby guilty of gross professional 
misconduct.” In support of this charge, 
Mr. Eddis was examined as a witness. He 
was corroborated by three persons who seve- 
rally stated that Mr. Eddis had on the same 
day repeated to them his impression of the 
effect of his conversation with the appellant. 
Held, that this evidence was admissible under 
S. 157, Evidence Act. as it tended to support 
his credibility. Bomanji v. Chief Judge, dbc. 

5 Cr. L. J. 50 : 

9 Bom. L. R. 3 ; 5 C. L. J. 123 : 

11 C. W. N.-370 : 13 Bur. L. R. 2 : 

I. L. R. 34 Cal. 129 17 M. L. J. 67 : 

2 M. L. T. 96 : 34 I. A. 55. 

Ss. 157, 158 — Previous stalemenls, 

xohelher can be used to contradict other witnesses. 

Statements of witnesses recorded under S. 164, 
Cr. P. C., and used only as corroborative evi- 
dence under S. 157, Evidence Act, cannot be 
used for the purpose of contradicting the 
statements of other witnesses made at the 
trial. S. 158, Evidence Act, places a person 
whose statement has been used as evidence 
under S. 32 in the same category as a witness 
actually produced in Court for the purpose of 
contradicting his statement by a previous 
statement made by him. Therefore, a state- 
ment of a person made to the Police can be 
used to contradict his subsequent confession 
made under S. 164. Cr. P. C , if owing to his 
death, that confession has been used as evidence 
under S. 32. Hari Ram v. Emperor. 

26 Cr, L. J. 1425 : 

89 I. C. 897 ; A. I. R. 1926 Lah. 122. 

S. 158. 

See also Evidence Act, 1872, S. 32. 
S. 159. 

See also Evidence Act, 1872, S. 62. 
S. 159 —Interpretation. 

The word ‘writing’ as used in S. 159, Evidence 
Act, includes also printing matter. Ram 
Chandra v. Emperor. 31 Cr. L. I. 168 • 

120 I. C. 798 : A. I. R. 1930 Lah. 371.' 

; S. 159 — Refreshing memory. 

A list given to implement and complete the 
first report is admissible. Ainrit Lai v. Em- 

35 Cr. L. J. 654 ; 

148 I. C. 400:6 R. L. 550 : 

A. I. R. 1933 Lah. 987. 


EVIDENCE ACT (I OF 1872) 

S. 159 — Refreshing memory. 

A witness can refresh his memory by referring 
to any writing or use it to corroborate his 
oral testimony or to refer to a document and 
to say that it contains a correct statement of 
what happened in his presence, but in such a 
case, he must depose that he is unable to state 
from memory owing to lapse of time, and that 
he correctl5’^ recorded it in the document. Jagan 
Nalh Luthra v. Emperor. 32 Cr. L. J. 1172 • 
134 I. C.' 486 : 1. R. 1931 Lah. 934 : 

A. I. R. 1932 Lah. 7. 

S. 159 — Refreshing memory. 

It is very doubtful whether a Police Officer 
can refresh his memory as to oral statements 
made by witnesses under S. 162, though enter- 
ed in special diary, unless the writing is already 
in and has been put to the witness who is 
alleged to have made the statement, Dadan 
Gazi V. Emperor. ' 4 Cr, L. J. 79 : 

10 C. W. N. 890 : I. L. R. 33 Cal. 1023. 

^ — S. 159 — Refreshing memory. 

Lists of discovery of stolen property can no 
doubt be used by the persons who actually 
wrote them in order to refresh their memory at 
the time of giving evidence, but they are not 
themselves evidence. Hazara Singh v. 
Emperor. 25 Cr. L. J. 1347 ; 

82 I. C. 707 : 6 L. L. J. 370 ; 
A. I. R. 1924 Lah. 727., 

S. 159— Refreshing memory. 

Mashirnama, if it be a statement at all, is a 
statement in writing to the Police and the 
admission of such a writing in evidence as 
corroboration is against the express provisions 
of S. 162, Cr. P. C., though the writing may, of 
course, be used under S. 159, Evidence Act, in 
order to refresh the memory. Emperor v. 
Baloch Khan. 11 Cr. L. J. 498 : 

7 1. C. 601 : 4 S. L. R. 38. 

S. 159 — Refreshing memory — Panchayat- 

nama prepared by Police during investigation 
upon information by accused ^If substantive 
evidence in case —It can be used for refreshing 
memories of witnesses in witness-box. 

There is no provision in the Evidence Act by 
which Panchayatnamas prepared by the Police 
during investigation embodying the informa- 
tion given by the accused regarding the clothes 
worn by him at the time of the occurrence or 
such documents relating to the recovery of 
clothes discovered upon such information, can 
be used as substantial evidence, though they 
can be used by witnesses for the purpose of 
refreshing their memories in the witness-box. 
In re : Kolli Seetha Rami Reddi. 

40 Cr. L. J. 925 : 
184 I. C, 327 ; 1939 M. W. N. 465 : 
12 R. M. 436 : A. I. R. 1939 Mad. 766, 

• S. 159 — Refreshing memory — Police 

diary — Investigating Police Officer permitted to 
refer to, to refresh memory — Defence, right of, to 
inspect diary. 

When an Investigating Police Officer appears 
j as a witness for the prosecution, and is per- 
j mitted by the Magistrate to refresh his memory 
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EXPLOSIVE SUBSTANCES ACT (VI OF 
1908) 

S. 5 rr. 32, 13S— Breach of con- 
dition by servant— Master’s liability— Acting in 
the scope of employment’ , meaning of. 

TJip accused held a lieenee under the Ex- 
nlosives Act to manufacture gun-powder,, con- 

Xo- mtaSutdSSda budding 

there. An explosion occurred for 

Slnr^be SllSrof 

Emperor v. Mahadevappa ^‘"l^TcK^J. 364 : 

100 I. C. 972 : 29 Bom. L. R. 153: 
51 Bom. 352 : A. I. R- 1927 Bom. 209. 

S 8— Occupier, meaning of— ‘Occupier 

means person actually in charge and on spot. 

was in actual occupation of the Premises aim 

„c';up£’‘to?"«.e'°purpo»« of tbn 

ketories Act may f^"uf’'fSry In 

owner is in actual possession of f 
anv case when the owner appoints a manage 
and Tuts him in charge of the factory, both the 
owner and the manager cannot be regarded as 
being occupiers. The person who 
description is the manager. j 

CH^re V, ^ ^ La.^3| 

18 N. L. J. 235 

S. 8— ‘Occupier,” meaning of. 

The word “occupier” in S. 8 refers to some 
one on the spot at the time of the explosion 
who must necessarily have become aware of the 
explosion. Zerf Khan v. Emperor. ^ ^ ^ 

30 I. C.-446 ; 8 Bur. L. T. 288 
A. I. R. 1915 L. Bur. 105. 

EXPLOSIVE RULES. 

-R. 35. 


EXPLOSIVE SUBSTANCES ACT (VI OF 
1908) 

acceptanee of the 

.1 


acceptance ot tne word is not confined to 
personal spite against individuals but consists 
in a conscious violation of law to the prejudice 
of another. Bhagat Singh v. Emperor. 

31 Cr. L. J. 290 : 
121 1. C. 726 : 31 P. L. R. 73 : 
A. I. R. 1930 Lah. 266. 

S. 4 Conviction. 


Person having mansal stains on his apparel— It 
is unsafe to base conviction merely on this 
evidence. Indnr Datt v. Emperor. 

32 Cr.L.J. 818 : 
1321. C. 185 : 1. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah. 408. 

S. 4, Cl. (b) —Criminal conspiracy. 

Supplying shots and red arsenic for making 
one bomb only— Supplier is guilty. Bhahananda 
Banerice v. Emperor. (S. B.) 

34 Cr.-L. J. 1222 
146 I. C. 186 : 57 C. L. J. 213 
6 R. C. 183 : A. I. R. 1933 Cal. 747 

S. ^-Illegality of conviction. 

Absence of proof that explosions caused 
brought accused within Act— Conviction is not 
leaal. Khimji Khelsi v. Emperor. 

^ 36 Cr. L. J. 1037 : 

156 I. C. 972 : 8 R. S. 20. 

-S. 4 -Lethal weapon— Gramophone 


See also Explosives Act, 1884, S. 5. 
EXPLOSIVE SUBSTANCES ACT (VI OF 
1908) 

s. 3— ‘Malice,’ meaning of. 

The word ‘malice’ in S. 3 is not used in its 
ordinary popular sense meaning vindictiveness 
UgaSS'partioul.r Individual bul^ tbe ega 
acceptance of the word. Malice m the lega 


needle. 

A gramophone needle can scarcely be re- 
garded as a lethal weapon. Khimji Khcim v. 
Emoeror 36 Cr. L. J. 1037 : 

Emperor. 156 I. C. 972 : 8 R. S. 20. 

s. 4— Possession. 

In order to constitute an offence under 
S. 4 lb), possession must be conscious ana 
intelligent possession and not merely t 
physical presence of the accused in proj^iraity 
or even in close proximity of the offending 
objeet. Kuldip Chand v. Empe^or.^ ^ ^ 

153 1. C. 139 : 7 R. L. 392 (2) : 

37 P. L. R. 132 ; A. I. R. 1934 Lah. 718. 

S. 4— Scope of— “Unlawfully” and 

“malicidusly”, definition of-Possession, nature 
of, to be basis for conviction -Possession definea— 
Incriminating article found in joint family 
house. 

In S. 4, Explosive Substances Aet, the term 
‘unlawfully' signifies not for a lawful object anU 
the expression ‘maliciously’ means and implies 
an intention to do an act which is wrongful, to . 
the detriment of another person. - The mere 
fact that an article is found in a house be- 
longing to a joint family does not per se render 
every member of the family liable for its 
possession. Where the portion of the bouse 
in which article is found is not in the exclusive 
possession of a particular member but is used 
by or is accessible to, all the members of the 
family, there is no presumption that the article 
is in the possession or control of any person 
other than the house-master or the head of the 
family. But it is open to the prosecution to 
prove that the possession was with some other 
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in respect of a particular question by referring 

fo the Police diarv, the accused is entitled to 
an inspection of that portion of the diary only 
from which the witness refreshed his memory,- 
and not the whole diary. Lachhmi Singh v. 
fnweror. ' - 23 Cr. L. J. 591 : 

^ ^ 68 I. C. 623 : 3 P. L. T. 562 : 

A. I. R. 1922 Pat. 562. 


_S_ 159 — Refreshing memory — Post 

mortemnotes of Medical Examiner, whether can 
be admitted en bloc. 

When there is no discrepancy between the 
post mortem notes and the evidence of the 
Medical Officer, the placing of the post mortem 
notes on the record does not do the accused 
any harm. Ss. 159 to IGl, Evidence Act, only 
permit a limited use being made of the post 
mortem notes of the Medical Examiner, namely, 
that they be used by the witness who made 
them for the purpose of refreshing his memory 
or by a party for the purpose of contradicting 
the witness. Mahomed Yusif v. Emperor. 

31 Cr. L. J. 1026 : 
- ' 126 I. C. 449 : A. I. R. 1930 Sind 225. 


S. 159 — Refreshing memory — Proper 

procedure indicated. 

The practice in the Punjab of referring to 
statements in the First Information Reports, 
medico-legal reports and so forth as if they 
were evidence is not justified by law. The 
proper course is for the witness to refer to the 
document which he has prepared at the time 
under S. 159, Evidence Act, and state in Court 
everything which the prosecution or Counsel 
for defence or the trying Magistrate or 
Judge considers material. The Judge 
should not, therefore, refer to anything in such 
report w’hich is not sworn to by the witness in 
Court. Muhammad Salabat v. Emperor. 

38 Cr. L. J. 869 : 

170 I. C. 253 : 39 P. L, R. 290 : 

10 R. L. 88 : A. I. R. 1937 Lah. 475. 


S. 159 — Refreshing memory. 

When a witness wants to refresh his memory 
under S. 159, Evidence Act, he is to do so by 
referring in Court to the document wliich he 
had read at or near the time of the transaction, 
and it is the fact that he had known it to be 
correct when he read it, that is the justification 
for his doing so. It is. immaterial that the 
document to which the witness refers in Court 
was not printed by the witness himself or in 
his presence. Ram Chandra v. Emperor. 

31 Cr. L. J. 168 : 

120 I. C. 798 ; A. I. R. 1930 Lah. 371. 

S. 159 — Refreshing memory — Witness, 

duty of. 

A witness before a Court of Justice is under 
an obligation to tell the truth and the whole 
truth, to the very best of his pow'cr. If upon 
any question he suffers from a bona fide lapse 
of memory, and that failure of memory can 
be remedied fay reference to any memorandum 
or other writing prepared by the witness at 
the time, and the Court invites the witness to 
refresh his memory with reference to the 
writing, the witness is under an obvious obliga- 


EVIDENCE ACT (I OF 1872) 

tion to do so. It is part of the duty under 
which he lies to lay the whole truth before the 
Court to the best of his ability. Harkhoo v 
Emperor. 23 Cr. L. J. 143 ; 

65 I. C. 575 : 19 A.L.J. 76 : 

A. I. R. 1921 All. 86 (1). 

Ss. 159, 160 — Refreshing memory — 
Confession recorded late at night— Effect. 

A witness may refresh his memory by refer- 
ring to a writing even though it neither brings 
to his mind any recollection of the fact men- 
tioned in it nor any recollection of the writing 
itself but which, nevertheless, enables him to 
swear to a particular fact from the conviction 
of his mind on seeing the writing which he 
knows to be genuine. The fact that a confes- 
sion was recorded late at night is not alone 
a sufficient ground for holding that the confes- 
sion was not voluntarily made. Abdul Salim 
V. Emperor. 23 Cr. L. J. 657 : 

69 I. C. 145 • 35 C. L. J. 279 ; 

26 C. W. N. 680 : 49 Cal. 573 : 

A. I.R. 1922 Cal. 107. 


S. 160. 

See also Evidence Act, 1872, S. 60. 

S. 160 — Scope. 

Where the surrounding circumstances and the 
length of the period which intervened between 
the recording of the statement and the trial of 
the case render it impossible for the witness 
to recollect and repeat the words used, his 
statement should be treated as if he hod pre- 
faced it by stating categorically that he could 
not remember what the deceased had said, and 
the statement can be admitted in evidence 
under S. 160. Krishnama Naicken v. Emperor. 

33 Cr. L. J. 115 ; 
135 I. C. 337 : 60 M. L. J. 404 : 
33 L. W. 348 : 1931 M. W. N. 167 : 
54 Mad. 678 : 1. R. 1932 Mad. 81 ; 

A. I. R. 1931 Mad. 430. 

S. 162. 

The Magistrate is bound to call for them under 
S. 162 of the Evidence Act, and to allow 
the accused to cross-examine the witnesses 
under S. 155 on the statements made 
whether they are in favour of the accused or 
against them. Hnrbans Sahai v. Emperor. 

13 Cr. L. J. 445 : 
15 I. C. 77 : 16 C. W. N. 431. 

S. 162 — Production of documents. 

It is for the Court to decide the validity 
of any objection to its production or admis- 
sibility. A legal practitioner cannot validly 
object to the order of the Court to produce 
the document, at least for the inspection of 
the Court, before the Court decided whether 
the objection to its production was or^was not 
valid. These provisions apply in Civil cases 
also. Ganga Ram v. Habib XJllah. 

37 Cr. L. J. 113 : 
159 I. C. 524 : 8 R. A. 458 : 
1935 A. L. J. 1176: 
1935 A. W. R. 1152 : 
A. I. R. 1936 All. 212. 
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explosive substances act (vr of 

1908) 

member of the family and that member would 
be liable to aeeount for it. Dula SinRh v. 
Emperor. 29 Cr. L. J.481 : 

109 I. C. 209 : 10 L. L. J. 408 : 

9 Lah. 531 : 29 P. L. R. 629 : 

A. I. R. 1928 Lah. 272. 

• Ss. 4, 7 — Committal before obtaining 

consent, validity of — Prosecution for offence 
under del triable by Court of Session- 
Consent of Government, necessity of. 

The committal of a person to a Court of 
Session for being tried for an offence under 
the Explosive Substances Act which is 
exclusively triable by a Court of Session is 
not vitiated by the omission to obtain the 
consent of the Government for the prosecution 
in accordance with the provisions of S. 7 of 
the Act, inasmuch ns in a case exclusively 
triable by a Court of Session, committal 
proceedings are only an ' inquiry ’ and the 
trial begins onlj' after the commitment and 
the framing of the charge. The Sessions 
Judge, however, cannot proceed with the 
trial on such commitment before obtaining 
the necessary sanction. Emperor v. Kallappa 
Dundappa Rudrannavar. 28 Cr. L. J. 5 

99 I. C. 37 : 50 Bom. 695 .• 
28 Bom. L. R. 1290 : A. I. R. 1927 Bom. 21. 


-S. 4 (b)~Scopc of. 


If A, B and C conspire to make or have 
in possession or under control an explosive 
substance, and if in pursuance of such 
conspiracy, A makes or lias in his possession 
or under his control an explosive substance, 
they may, if the Court thinks fit, be charged 
and tried together under S. 120-B, Penal 
Code, and S. 4 (b) of Act VI of 1008 
Where an offence is committed under S. 4 (6), 
Explosive Substances Act, 1908, in pursuance 
of a criminal conspiracy, it is open to the 
Crown to prosecute the accused for such 
offences, irrespective of the question of the 
ultimate design of the alleged conspiracy. 
Any part of any apparatus, machine or 
implement intended to be used or adapted 
for causing or aiding in causing any explo- 
sive substance is included in the term 
‘ explosive substance ’ as used in S. 4 (6). 
To place all the available evidence in the 
case fairly and fully before the tribunal by 
which alone the guilt or innocence of the 
accused is to be determined, and not to 
secure a conviction, is the- main duty of the 
prosecution. Amrillal Hazra v. Emperor. 

16 Cr. L. J. 497 : 

29 I. C. 513 : 21 C. L. J. 331 : 19 C. W. N. 676: 

42 Cal. 957 : A. I. R. 1916 Cal. 188. 

-S. 5 — Evidence. 


explosive SUBSTANCES ACT (VI OF 

Judge is competent to frame a chartre in 
the alternative under S. 5. But even°if he 
does not frame the alternative charge, he 
can. under S. 237, Cr. P. C., convict the 
accused under S. 5, though he is charged 
under S. 4 (6) alone. Nathu Ram v. Emperor. 

36 Cr. L. J. 266 
153 I. C. 147 : 1934 A. L. J. 1088 
4 A. W. R. 672: 7 R. A. 448 
A. I. R. 1934 All. 982 


The recoveries of explosives from places 
accessible to others are not .sulRcient to 
prove that the accused was m possession or 
Control of the articles recovered Amrik 
Singh V . Emperor^^^ ^ ^ p. jsq ! 

I R 1931 Lab. 332 : A. I. R. 1931 Lah. 50. 

o e_jpt)a)er of Sessions Judge. 

“"O* 1 


When sanction has, been obtained for' 
i^secution under S. 4 (6) the Sessions 


S. S—Presiimplton of liabUily—Bonib 

found in joint family house— Whose possession 
— Liability of managing member. 

If it is found in a portion of the 
house of which all the members of the 
family have the use, then prima facie, the 
managing head of the family is responsible. 
If the Police act on information showing 
that an article found in a house is in the 
exclusive possession of one member of the 
family and the article is found in a portion 
of the joint family residence of which all 
the members of the family have the use, 
then the head of the family is not liable 
to arrest merely on the ground that the 
article is found in a portion of the house 
to which all the family can resort. Peary 
Mohan Das v. Weston. 13 Cr. L. J. 65 : 

13 I. C. 721 : 16 C. W. N. 145. 

S. 6— Offence under. 

Primary intention of the accused must be con- 
sidered. Bimal Pershad Jain v. Emperor. 

35 Cr. L. J. 752 : 

148 I. C. 745 : 6 R. L. 588 : 

A. I. R. 1934 Lah. 583. 

S. 7 — Consent to prosecution given by 

Governor— Court, if can consider whether it 
xoas given after constilting Ministers. 

The executive authority in the province is 
vested in the Governor, and the question 
whether he has consulted the Ministers or 
not in any particular matter is not a 
question that can be canvassed in Courts of 
Law. Where the Governor gives consent to 
the prosecution under S. 7, Explosive Sub- 
stances Act, the question whether it was 
given after consultation with the Ministers, 
cannot be considered by Court of Law. In re 
Lakshmipaihi Naick. 40 Cr. L. J. 317 

180 I. C. 106 : 1938 M W. N. 1171. 
11 R. M. 658 : 1939, 1 M. L. J. 426 
49 L. W. 500 : A. I. R. 1939 Mad. 168. 

-S. 7 — Procedure— Sanction, under S. 7, 


form and contents of— Conviction under different 
sections, whether competent. 

The proper course for the Local Government 
or the Governor-General-in- Council, as the 
case may be, to adopt, is to state briefly 
the facts which constitute the offence and 
to give a consent to the trial of the accused 
person upon those facts, as constituting, in 
the opinion of the consenting authority, an 
offence under -one or other of tlie sections 
of the Act. It is for the Court and not 
for the Government to decide finally whether 
upon a given set of facts a particular 
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S. 163. 

See also Evidence Act, 1872, S. 74. 

S. 163 — Application of— Circumstantial 

evidence as evidence of guilt, 

S. 163, Evidence Act, is applicable also to 
criminal proceedings and even where the 
Crown is the prosecutor. In a case depen- 
dent upon circumstantial evidence the incri- 
minating facts must be incompatible w’ith the 
innocence of the accused and incapable of 
explanation upon any other reasonable 
hypothesis than that of his guilt. But 
it is not correct to say that the evidence must j 
be entirely iuconsistcnl with his innocence. 
Qovernment of Bengal v. Sanliram Mondal. 

32 Cr. L. J. 10 : 

127 I. C. 657 ; 58 Cal. 96 : 

I. R. 1930 Cal. 865: 

A. I. R. 1930 Cal. 370. 

— S. 163 — Criminal cases — Applicabi- 

lity. 

S. 103, Evidence Act, is applicable to cri- 
minal trials as well as to civil actions. 
Where therefore the Counsel for the accused 
makes use of the signed statements of the 
winesses in the Police diary at the cross- 
examination in order to contradict their 
evidence at the trial, the entire signed 
statement of the witness to the Police | 
excluding only such portions as arc not 
relevant to the case should go in as | 
evidence. This would bring on the record 
those parts of the signed statement which were 
corroborative of the witness’s evidence at' the 
trial. Emperor v. Makhan Lai Dull. 

41 Cr. L. J. 408 : 

187 I. C. 138 : 12 R. C. 553 : 

I. L. R. 1939, 2 Cal. 429 : 

A. I. R. 1940 Cal. 167. 

S. 163— Power of High Court, to 

enquire where there was sufficient evidence 
besides — Evidence improperly admitted, where 
trivial— Failure of justice— General principle — 
Re-trial. . 

Where in a trial by Jury, evidence has 
been improperly admitted, the High Court 
has power, under S. 167, Evidence Act, to 
enquire whether independently of the evidence, 
there was sullieient evidence to justify the 
decision. And if it considers that the im- 
properly admitted evidenee was so trivial 
that it could not have occasioned a 
failure of justiee, it should not order a 
re-trial but should proceed to make such 
an enquiry as is contemplated by S. 167, 
Evidence Act. In the present case, a re-trial 
was ordered. Hazir AH v. Emperor. 

11 Cr. L. J. 96 : 

5 I, C. 315. 

S. 163 — Scope. 

Where notice was given to the Crown on 
behalf of the accused to produce the 
statements made by certain witnesses in 
a previous departmental inquiry conducted 
by the District Magistrate and the docu- 
ments were produced and inspected by 
the defence and used for cross-examining 


EVIDENCE ACT (I OF 1872) 

the several witnesses : Held, (i) that though 
the documents were not public documents 
within S. 74, Evidence Act, they were docu- 
ments to which S. 163, Evidence Act, could 
properly be applied, and the defence were 
bound to put them in ; (ii) that it was not 
necessary to prove them but they could be 
looked at to see what they included or omitted. 
Government of Bengal v. Sanliram Mondal. 

32 Cr. L. J. 10: 
127 I. C. 657 : 58 Cal. 96: 
I. R. 1930 Cal. 865 : 
A. I. R. 1930 Cal. 370. 

S. 163. 

The' provisions of S. 163 entitle the prosecu- 
tion to make use of them if they turn out 
to be not in favour of the defence. Harbans 
Sahai v. Emperor. 13 Cr. L. J. 445 : 

15 I. C. 77 : 16 C. W. N. 431. 

S. 164— Applicability. 

S. 164 docs not apply to criminal proceedings. 
Sham Das Kapur v. Emperor. 34 Cr. L. J. 283 : 

142 I. C. 57 : 36 C. W. N. 1127 : 
60 Cal. 341 : 1. R. 1933 Cal. 214 : 

A. I. R. 1933 Cal. 65. 

S, 164— Document withheld— Cross- 

examination. 

When a party is called upon to produce a 
document for inspection and does not do so, he 
cannot be prevented from putting the docu- 
ment to the other side in cross-ex.araination. 
Sham Das Kapur v. Emperor. 34 Cr. L. J. 283 : 

142 I. C. 57 : 36 C. W. N. 1127 : 
60 Cal. 341 : 1. R. 1933 Cal. 214. 

A. I. -R. 1933 Cal. 65. 

S. 165. 

Sec also (t) Cr. P. C. 1808, S. 162. 

(u) Criminal trial. 

S. 165— Evidence in Court, whether 

can be tested by extraneous matter— Judge, duty 
of. 

A Judge has no right to test evidence given 
in Court by material which has not legally 
been made evidence. He has the right and 
the duty to test a witness’s evidence by put- 
ting questions to him for the purpose of clearing 
up any matters which may be ambiguous or 
doubtful. But before he is justifled in com- 
menting adversely upon a witness’s evidence, 
he must establish the particular fact ^yarrant- 
ing such criticism by proper evidence in Court 
and not by reference to documents which are 
not properly on the record. Amar Nath v. 
Emperor. 26 Cr. L. J. 463 : 

85 I. C. 143 : 3 Lah. 476 : 
A. I. R. 1925 Lah. 187. 

S. 165 —Power of Court under 

Extent of use. 

The power conferred on a Judge under S. 165 
cannot be exercised for the purpose of intro- 
ducing evidence in contravention of the 
provisions of S. 162, Cr. P. C. Bahijadi v. 
Emperor. 32 Cr. L. J. 841 ! 

132 I. C. 159 : 58 Cal. 1009 : 
35 C. W. N. 317 : 1. R. 1931 Cal. 543. 

A. I. R. 1931 Cal. 189. 


3955 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


3956 


EXTRADITION ACT (XXI OF 1879) 

offence- has been committed, and the mere 
fact that the consenting authority is of 
opinion that the facts constitute ah offence 
under one section of the Act, is in itself 
no bar to a conviction of the accused person 
of another offence under another section, 
provided of course that the facts stated in 
the order giving consent are the same as those 
upon which the conviction is based. Amur 
Singh V. Emperor. 21 Cr. L. J. 230 : 

55 I. C. 102 : 31 P. R. 1919 Cr. : 
A. I. R. 1920 Lah. 367. 

S. 7 — Sanclion of Local Government, 

necessity of. 

It is not necessary for the prosecution to 
obtain the sanction of the Local Government 
referred to in S. 7, while the case is in 
the stage of an inquiry. It is enough if it 
is obtained before the trial proceeds. Nalhu 
Ram V. Emperor. 36 Cr. L. J. 266 : 

153 I. C. 147 : 1934 A. L. J. 1088 : 7 R. A. 448 : 
4 A. W. R. 672 : A. I. R. 1934 All. 982. 

S. 8 — Notice — Accidental explosion;— 

Injury to property —Obligation to give notice to 
Police — Omission to give notice — Intention. 

The primary requisite for the obligation to 
give notice to the Police under S. 8 of 
Explosive Substances Act is not “ serious 
injury to property ”, but an accidental 
explosion. If the explosion was designed, 
the obligation to give notice does not arise 
even if the explosion may have been attend- 
ed with “ serious injury to property.” 
Unless the omission to give notice is 
intentional, S. 176, Penal Code, does not 
apply. Zeri Khan v. Emperor. 

16 Cr. L. J, 622': 
30 I. C. 446 : 8 Bur. L. T. 288 : 
A. I. R. 1915 U. Bur. 105. 

EXTORTION. 

See also Penal Code, 1860, S. 383. 

EXTRADITION. 

See also Cr. P. C. 1898, S. 253. 

EXTRADITION ACT (XXI OF 1879) 

S. 14 — Power of High Court under — 

Inquiry — Power to transfer — Power to control 
procedure. 

The High Court has no power to order the 
transfer of an inquiry under the Extradition 
Act, S. 14, because the competency of a Magis- 
trate to hold an inquiry under that section 
depends on the authorization of the Executive 
Government. There is no. provision of law 
which empowers the High Court to request 
the Government to appoint another Magistrate 
to whom, if appointed, the High Court could 
transfer the inquiry. As the High Court 
does not possess any power to control or inter- 
fere in the conduct of an inquiry held under ■ 
S. 14, Extradition Act, it cannot declare by 
what procedure the Magistrate should be 
guided in the further.conduct of the inquiry. 

In re : Mohunt Dev Das. 12 Cr. L. J. 346 : 

10 I. C. 946 : 15 C. W. N. 735. 


EXTRADITION ACT (XV OF 1903) 

See also Cr. P. C., 1898, S. 491, 

Applicability of—Berar and Hyderabad 

State. 

A case of extradition from Berar to Hyderabad 
State is governed by the Extradition Treaty 
of 1867 between the Indian Government and 
the State and not by the Extradition Act. 
Daddipra'sad v. District Magistrate, Yeotmal. 

25Cr. L.J.346: 

77 I. C. 234 : A. I. R. 1924 Nag. 313. 

Power of Magistrate — High Court- 

Power of supervision — Appellate jurisdiction, 

A Magistrate acting under the Extradition 
Act is not subject to any appellate Jurdisdic- 
tion ; he makes inquiry and reports the result 
to Governinent. Consequently, the High Court 
cannot interfere with his order. Rudolf 
Stallman v. Emperor. 12 Cr. L. I. 322 : 

10 I. C. 618 ; 38 Cal. 547 : 

' 15 C. W. N. 737. 

Rules of Kathiawar of 1902, Rule I and 

XIII — Extradition Act,S. 3 (3) — Bight of cross- 
examination — Surrender of Criminal — Maxim 
audi alteram partem. 

In a prima facie proceeding, the accused hav- 
ing asked, to be allowed the .right, of cross- 
examination and the complainant having 
protested that the practice of the Agency was 
not to ' allow cross-examination and that the 
expediency was against allowing it : Held (in 
revision) that the ruling at III L. R. 260, 
did not decide the particular point of cross- 
examination, that ruling having merely 
allowed the accused to be properly represented 
and to explain all the facts alleged against 
him ; but that, whether explanation and 
representation included the right of cross- 
examination or not that ruling was given long 
before the present Extradition Rules of 
Kathiawar (of 1902) were drawn up ; that the 
practice and custom of , the Agency could not 
prevail against recent rules, even if there 
were any well-established practice and custom 
in the matter ; that previous to 1902, there was 
not any well-established rule or custom, but 
that it was usual to curtail prima fade 
proceedings as far as possible, though the ac- 
cused was sometimes allowed to be represented] 
that certainly it would appear that there was 
the right of cross-examination Just as there 
was in a commitment case ; that the circum- 
. stances in respect of Jurisdiction might not be 
identical, but that the above provisions of 
law were nevertheless to be applied “ as far as 
possible,” that a prima facie proceeding could 
take place without the presence of the accused, 
but that, if the accused wished to be repre- 
sented and claimed the right of cross-exami- 
nation, he was entitled to the exercise of 
those rights, which were conferred by Rule I, 
Extradition Rules, read with S. 3 (3), of Act 
XV of 1903. K. S. Mansur Khachar v. K. S. . 
Ram Khachar. 4 Cr. L.'J. 136. 

— S. 2, Chap. II — Procedure— “ Foreign 

State ” — Chandernagore, whether Foreign State — 
Extradition proceedings. 

Chandernagore, an East Indian Possession- of 
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s. IfiS-'Power of Magistrate to ques- 
tion witnesses. 

Under S. 165, Evidence Act, a Magistrate is 

.Sed to put to a witness any question at 
r“Sme aSd in any forn.. 

Emperor. ^ ^ . j ^ 273. 


EVIDENCE ACT (I OF 1872) 

Court Criminal Sessions. Rumnmija Aijijan- 
gar V. Emperor. 37 Cr. L. j . 64 ; 

159 I. C. 240 : 1935 M. W. N. 5 : 
68 M. L. J. 93 Sup. : 42 L. W. 140 : 

A. I. R. 1935 Mad. 793. 

f 

S. 167 — Improper admission of evi- 
dence, effect of. 


s. 165 — Power to question witnesses 

—How to be exercised. 

A Judge has no doubt the right to ask any 
question within limits at any lime, 
but this right should be exercis- 
ed with discretion. It is unfair to the accused 
to anticipate or break the thread of oross- 
exauiination. It is not the province of the 
Court to examine the witnesses, unless the 
pleaders on either side have omitted to put 
some material question or questions; and the 
Court should, as a general rule, leave the 
witnesses to the pleaders to be dealt with as 
laid down in S. 131 of the Act. Nga Saw v. 
Emperarand Nga Po On v. Emperor. 

11 Bur. L. R. 8 : 
2 Cr. L. J. 133. 


S. 165— Scope. 

The power conferred upon a Judge under 
S. 165, Evidence Act, cannot be exercised 
for the purpose of introducing evidence in 
contravention of the law. Kcramal Mandal v. 
Emperor. 27 Cr. L. J. 277 : 

92 I. C. 453; 42 C. L.J. 528 : 
A. I. R. 1926 Cal. 147. 

S. 167. 


See also (i) Bombay Prevention of 
Gambling Act, 1887, S. 4. 
, («) Cr. P. C., 1898, Ss. 102, 
350. 

(m) Evidence Act, 1872, Ss. 
25, 80. 

S. 167— Appeal— Conviction, whether can 

be upheld. 


Where a confession has been improperly 
admitted in evidence, it is permissible for an 
Appellate Court under S. 107, Evidence Act, 
to uphold the conviction, if independently of 
the confession the Court is of opinion that 
there is sullicient evidence on the record to 
justify the conviction, but where the Court 
E unable to say how far the judgment of the 
Trial Court and the opinion of the As.scssors 
was influenced by the improper admission of 
the confession and where it is probable that 
If the Assessors had not known of the confes- 
sion at all they might have looked at the rc.st 
of the evidence in an entirely different light, 
the conviction cannot be upheld.- Mhahli 
Hama Sail v. Emperor. 26 Cr. L. J. 984 : 

87 I. C. 520 ; 26 B. L. Rom. 706 : 

A. I. R. 1924 Bom-. 480. 


. S. 167 — Case before 
sions— Applicability. 


High Court 


Ses- 


in the Evidence Act to 
port the suggestion that S. 1G7 Ims 
application to a case tried by a jury at the 1 


Under S. 107, Evidence Act, the improper 
admission of evidence is not of itself a ground 
for a new trial or reversal of a decision in a 
case, if it appears to tlic Court that in- 
dependently of tliat evidence there was sulliei- 
ent evidence to justify the decision. Badri 
Chondhnry v. Emperor. 27 Cr. L.J. 362 : 

92 I. C. 874 ; 6 P. L. T. 620 : 

A. I. R. 1926 Pat. 20. 

S. 167 — Improper admission of evi- 
dence. , 

Under S. 107, Evidence Act, the improper 
admission of evidence is not ground of itself 
for reversal of any decision if it appears to 
the Court that independently of the evidence 
improperly admitted, there is siinicicnt evi- 
dence to justify the decision. A Court com- 
petent to deal with facts should ignore tlie 
evidence wrongly admitted and consider whe- 
ther there still remains suincicnt evidence to 
support the judgment. If this has not been 
done, the High Court on revision will ordin- 
arily remand the case for a finding with 
rcfcreiK'c to admissible evidence only. Knruba 
Sankara v. KilH Manappa. 25 Cr. L. J. 1275 : 

82 I. C. 283:21 L. W. 87; 

A. I. R. 1925 Mad. 245. 

S. 167 — Improper admission of evi- 
dence. 

■Where evidence of bad character or the 
accused’s complicity in other crimes, con- 
fessional statements made to the Police and 
hearsay evidence arc admitted, it must be 
assumed that sucii admission has prejudiced 
the accused, and in such a case, the trial must 
be set aside. A verdict based on such in- 
admissible evidence cannot be uplicld. Sheikh 
Abdul v. Emperor. 26 Cr. L. J. 606 ; 

85 I. C. 830 : A. I. R. 1925 Cal. 887. 

S. 167— Questions to witness — Dis- 

allozocd by the Court. 

A parly asking for redress at the hands of 
an Appellate or Rcvisional Court on the ground 
that tiie Court below has wrongly c.xcludt'd a 
question whicli the party wisiieci to [lut to a 
witness, must state tlie form and sulislance of 
the question proposed to be put to enable the 
Appellate or Rcvisional Court, as the ease may 
be, to determine whether the particular ques- 
tion in each case was so framed as to make 
it admissible under Evidenoe Act. Emperor v. 
Narnyan. 7 Cr. L. J. 24 : 

9 Bom. L. R. 1385 : 3 M. L. T. 50. 

S. 167— Rc-trial — When can be ordered. 

Conviction on evidence wrongly admitted — 
Conviction upheld by Sessions .Tudge exclud- 
ing wrongly admitted evidence — Trial taking 
different course by admission of inadmissible 
evidence— Case is outside purview of S. 1G7 
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France, is a Foreign State as defined by 
Extradition Act, and the procedure provided 
by Chap. II of that Act should be followed 
before surrendering an offender to the Authorit- 
ies of that State. In re : Celeste Cullington. 

22 Cr.L. J. 691: 

63 I. C. 819 : 48 Cal. 3?8 : 

A. I. R. 1921 Cal. 273. 

Ss. 2 (a), 7 — Power of Magistrate— 

Cr. P. C., Ss. 4 (I), 439, 491— Jurisdiction of 
Native State to issue extradition warrant - Illegal 
warrant — Magistrate’s power to refuse to take 
action— Order of Magistrate, whether judicial 
order — Revision by High Court. 

An order under S. 7, Extradition Act, passed 
by a District Magistrate or a Chief Presidency 
Magistrate is a judicial order and can be 
revised by the High Court under S. 439 or 
S. 561-A, Cr. P. C. The High Court may also, 
in a proper case, interfere with such an order 
under S. 491 of the Code. If an' extradition 
warrant is without jurisdiction or there is 
some other illegality to be found on the face 
of the warrant, the Magistrate in tlie exercise 
of his judicial powers would not be justified 
in issuing an order for its execution. In re : 
Bai Aisha. 30 Cr. L. J. 772 : 

117 I. C. 321 ; 31 Bom. L. R. 62 : 

53 Bom. 149 : 1. R. 1929 Bom. 369 : 

A. I, R. 1929 Bom. 81. 


EXTRADITION ACT (XV OF 1903) 

and (7) of S. 3, Extradition Act. Tops, A. C. v. 
^^>^P^ror. 20 Cr. L. J. 257 : 

SO I. C. 17 : 46 Cal. 52 : 
A. 1. R. 1919 Cal. 509. 


7~ 4— Eegah'fy of arrest— Warrant 

issued m respect of non-extraditable offence — 
Proceedings, legality of — Transfer of extradition 
proceedings, whether can be directed— Bill. 

Under S. 4, Extradition Act, a Magistrate 
issued a warrant for the arrest of a person 
for the offence of escaping from lawful custody. 
On being arrested, that person applied to 
the High Court for discharge from custody on 
the ground that the offence for which he was 
arrested was not extraditable : Held, that 
although the warrant was issued for the 
offence of escaping from lawful custody, inas- 
much as the complaint on which the warrant 
was issued and the direction of the Local 
Government referred to an offence of theft 
which was an extradition offence, the arrest 
was legal. The High Court has no jurisdic- 
tion under S. 52C, Cr. P. C., to transfer an 
extradition proceeding. The High Court 
having no general superintendence over extra- 
dition proceedings, has no jurisdiction to grant- 
bail in such proceedings. Tops A. C. v. Em- 
peror. 20 Cr. L. J. 241 : 

49 I. C. 613 .- 48 Cal. 31 : 

A. I. R. 1919 Cal. 444. 


S. 3— Power of High Court — Bail. 

The Extradition Act provides for bail to be 
furnished by persons accused of certain crimes, 
and the matter is one which must be regulated 
by the provisions of the Cr. P. C. The 
High Court . has the fullest discretion in the 
matter but regard must be had to the pro- 
visions of S. 496 and the circumstances of the 
case, Rudolf Stallman v. Emperor. 

12 Cr. L. J. 358 : 

10 I. C. 958 : 15 C. W. N. 736. 

S. 3 — Habeas corpus writ of, issue of — 

Cr.P. C., S.491 — Arrest outside jurisdiction of 
High Court — Enquiry by Magistrate— Detention 
in prison pending decision by Government, 
legality of — Jurisdiction of High Court to 
interfere. 


I S. 3 (1 ) — Government to whom requisi- 

tion for surrender of criminal by Foreign Stale 
made, can alone issue order of inquiry. 

Under S. 3, Sub-s. (1;, Extradition Act, the 
only Government competent to issue the order 
■for inquiry is the Government to whom the 
Foreign State has made a requisition for the 
surrender of the fugitive criminal, and where 
the requisition had been made to the Govern- 
ment of India, that Government alone is com- 
petent to issue the order for inquiry to the 
Magistrate, and that function must be per- 
1 formed strictly in accordance with the Statute 
and cannot be delegated. In re : Rudolph 
Stallman. 12 Cr. L. J. 505 : 

12 1. C. 273 : 15 C. W. N. 1053 ; 

14 C. L. J. 375 : 39 Cal. 164. 


There is no provision in the Extradition Act 
under which a fugitive criminal can apply for 
a writ of habeas corpus if the Magistrate 
commits him to prison. The detention of a 
fugitive criminal, pending the consideration 
by the Government of India of the report of 
the . Magistrate who is directed under S. 3, 
Extradition Act, to make an enquiry is not 
illegal. The High Court to which an appli- j 
cation is made by a fugitive criminal for a 
writ of habeas corpus cannot question the 
report of the Magistrate. Under S. 491, 
Cr. P. C., the High Court has no jurisdiction 
to order the discharge from custody of a person 
arrested under the Extradition Act, where 
neither the arrest nor the detention was within 
the jurisdiction of the Court. The right to 
issue a writ of habeas corpus possessed by the 
High Court has not been taken away by the 
special procedure provided by sub-elauses (0) 


-S. 3 (3 ) — Duty of Court making inquiry 


under. 

A Magistrate who conducts an inquiry under 
S. 3, Sub-s. (3), Extradition Act, is bound 
to afford reasonable opportunity to the person 
irrested to produce his evidence, and if he 
ieclines to do so, he fails to conduct the 
nquiry in the mode prescribed by the Legis- 
ature, and the result is that the issue of a 
rarrant upon such an inquiry is invalid. 
72 re : Rudolph Stallman. 12 Cr. L. J. 505 • 
12 I. C. 273 ; 15 C. W. N. 1053 : 

14 C. L. J. 375 : 39 Cal. 164, 


-S. 7 — Discretion. 


Treaty with Nepal— Provision that neither 
government is bound to surrender implies that 
each government has discretion in the matter of 
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EXAMINATION OF WITNESSES 

and should be sent back for re-trial. O. G. 
Lloyd V. EmpaoT. 34 Cr. L. J. 294 : 

142 I. C. 274 (2) : I. R. 1933 Cal. 250 : 

A. I. R. 1933 Cal. 136. 

— S. 167— Scope — Improper admission of 

evidence — Rest of the evidence enough to justify 
conviction— Trial, if bad. 

Where the inadmissible evidence is received 
in the form of a confession to a Police Officer, 
the trial is not vitiated if the rest of the 
evidence is sufficient to justify the conviction. 
Jamna Prasad v. Emperor. 

39 Cr. L. J. 427 (b) : 
174 I. C. 523 : 10 R. N. 417 : 
A. I. R. 1938 Nag. 325. 

EXAMINATION 

See also Cr. P. C., 1898, S. 257. 

EXAMINATION AND CROSS-EXA- 
MINATION IN BATCHES 

Prolonging trial, desirability of. 

Examination and cross-examination of wit- 
nesses by batches in the Court of the Pre- 
sidency Magistrate on various dates at 
intervals, thereby prolonging the trial, dis- 
approved. Muhamad Ibrahim v. Emperor. 

18 Cr. L. J. 609 : 
39 I. C. 977 ; 21 C. W. N. 694 : 
A. I. R. 1918 Cal. 588. 

EXAMINATION OF ACCUSED 

See also Cr. P. C., 1898, Ss. 1G4, 342, 
3G4. 


EXCISE ACT (XII OF 1896^ 

able in fixing a time-limit for the examination- 
in-chief of the remaining witnesses and for the 
close of the address. Chintaman Singh v. 
Emperor. 7 Cr. L. J. 146 : 

7 C. L. J. 177 : 12 C. W. N. 299 : 

35 Cal. 243. 

EXCISE ACT (XII OF 1896). 

Ss. 3 (1) (n), 51, 52 — Applicability of 

— Licensee in possession of liquor more than the 
amount specified in his licence. 

A licensee may possess liquor in excess of the 
amount specified in S. 3 (1) (n). Excise Act, 
(XII of 1890) and up to the amount specified 
in his licence, or pass, and if he is in possession 
of more than the latter quantity, he is punish- 
able under S. 51, which applies to ‘any person,’ 
S. 52 providing a penalty for certain offences 
not punishable by S. 51. S. 52 does not apply 
to cases for which a penalty is provided by. 
some other part of the Act. Mangal Singh v. 
Emperor. 11, Cr. L. J. 495 : 

7 I. C. 491 : 21 P. R. 1910 Cr. 

Ss. 18, 48 (1) (d)— Intoxicating drug 

— Hemp — Majun. 

Majun or sweetmeat prepared with .Indian 
Hemp is not necessarily an intoxicating drug 
within the meaning of S. 18, Excise Act. Its 
possession, therefore, is not an offence. Posses- 
sion to be punishable must be with knowledge. 
Venkatarama Chetty v. Emperor. 

11 Cr. L.J.77: 

4 I. C. 898 : U. B. R. 1907-09, III Excise p. 1. 


Nature of — Nature of questions to be 

put to accused to explain any circumstances 
appearing in the evidence against him. 

The nature of the questions which may be 
put to an accused person in his examination 
is clearly indicated in S. 342, Cr. P. C., namely 
to explain any circumstances appearing in the 
evidence against him. Nga Te v. Emperor. 

2 Cr. L. J. 227 : 
11 Bur. L. R. 33. 

EXAMINATION OF FEMALE WIT- 
NESSES 

Of female witnesses at their own houses. 

It is an unusual course that the Police 
should take a number of women away from 
their village to the Police Station on the 
pretext that they wished to examine them. 
The examination of the women might have 
been conducted at their own house rather 
than at the Police Station. Haladhar Bhumji 
V. Sub-Inspector of Police. 2 Cr. L. J. 51 ; 

9 C. W. N. 199. 

EXAMINATION OF WITNESSES 

Time-limit. 

Where an attempt was being made to pro- 
tract the examination-in-chief of the defence 
witnesses to a most unnecessary extent so as 
to delay, if not to prevent, the final termina- 
tion of the case, and the address of the 
counsel had proceeded for 15 days, it was 
held, that the Magistrate was not unreason- 


Ss. 20, 21, 49— Sale of intoxicating drug 

when completed — Sale of charas in bond in the 
hands of the Excise Authorities to an unlicensed 
person— Sale defined for the purposes of Act. 


For the purposes of the Excise Act of 189G the 
sale of an intoxicating drug is .not complete 
until delivery thereof to the purchaser or some 
one on his behalf, consequently a licensed 
vendor who holds a “sale-in-bond” charas 
licence and sells the charas in bond in the 
hands of the Excise Authorities to an unlicensed 
person, who cannot take delivery until he 
takes out a licence, does not break, under 
S. 21, Excise Act, the condition of his licence 
and is not liable to be prosecuted under 
S. 49. Dhanpat v. Emperor. 

12 Cr. L. J. 192 : 

10 I. C. 682 : 5 P. W. R. 1911 Cr. : 
4 P. R. 1911 Cr. : 89 P. L. R. 1911. 

S. 21— ‘Sale’— 5afc without licence— Sale 

not for profits. 


One Panna Lai, who had no licence under the 
Excise Act, purchased some methylated spirits 
for the Secretary of the Jhansi Club from 
whom he had received orders for the same. He 
sent the spirits to the Club and made no profits 
for himself: Held, that, under the circum- 
stances, the transaction did not amount to a 
sale under S. 21, Excise Act. Panna Lai v. 
Emperor. , 9 Cr. L. J. 503 : 

2 I. C. 192 ; 31 All. 293 : 

6 A. L. J. 238. 
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surrender. Act does not take a^yay the discre- 
tion. Moonga Lai Keot v. Emperor. 

34 Cr. L. J. 932 : 

145 I. C. 274 : 12 Pat. 347 : 

' 14 P. L. T. 537 : 6 R. P. 151 : 

A. I. R. 1933 Pat. 295. 

S. 7 — Duty of' Chief Presidency 

Magistrate. 

The Chief Presidency Magistrate lo whom a 
warrant under S. 7, Extradition Act, has 
been issued, has no option in the matter. 
When he receives the Political Agent’s warrant, 
he is obliged to act in pursuance of it and to 
obey it. In re : C. Poulose Matthen. 

40 Cr. L. I. 540 : 

181 I. C. 502 : 1938 M. W. N. 1304 : 

11 R. M. 821 ; (1939) 2 M. L. J. 169 : 

I. L. R. 1939 Mad. 728 : 

A. I. R. 1939 Mad. 263. 

S. 7 — Extradition, when valid — 

Warrant of extradition signed by Assistant Bri- 
tish Envoy at Nepal. 

A warrant of extradition signed by the 
Assistant British Envoy of Nepal Court is 
not a valid warrant when that olTicer is not 
empowered as a Political Agent within the 
meaning of S. 7, Extradition Act. Sadhak Gir 
V. Emperor. 25 Cr. L. J. 687 : 

81 I. C. 175 : A. I. R. 1925 Pat. 112. 

Ss. 7, 10— Illegality of order — IFar- 

ranl issued without evidenee— No report lo Poli- 
tieal Agent — Inquiry without warrant issued 
by Political Agent— Procedure unknown to Extra- 
dition Act. 

The Sub-Inspector of a Police Station in 
British India sent an inquiry-slip through the 
Sub-Divisional Officer of Madhubani to the 
Sub-Divisional Officer of Hanumahnagar in 
Nepal territory, inquiring if a certain person 
was wanted by the Nepal authorities in con- 
nection with 'a murder case. The Sub-Divi- 
sional Officer of H replied that he' Avas, and 
asked for his arrest promising lo send proof of 
criminality and nationality. The Sub- Divi- 
sional Magistrate of Madhubani caused the 
person to be arrested and released on bail. 
With the evidence of criminality and nation- 
ality was received a request for the arrest of 
another person, who also was arrested and 
released on bail. After examining witnesses 
for the prosecution and the defence, the Sub- 
Divisional Magistrate directed the surrender 
of both the accused to the Nepal authorities : 
Held, on a reference by the Sessions Judge, 
that the order of the Magistrate was bad ; 

because he issued the 'warrant at least 
in the case of Gulli Sahu on mere information 
Avithout any evidence, contrary to the provi- 
sion of Cl. (1), S.IO, Extradition Act, .1903 ; 
secondly, because he did not report the issue 
of the warrants to the Political Agent in Nepal, 
as He ought to' have done under Cl. (2) of the 
same section ; thirdly, because he made an 
inquiry into the case without a warrant issued 
by the Political Agent in or for the Nepal, j 
State as required by S. 7 of the Act ; and 
fourthly, because he ordered the surrender of 
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the accused -on a procedure unknoAvn lo the 
Extradition Act. Emperor v. Gulli Sahu. 

14Cr.L.j.673: 
21 1. C. 993: 18 C. W. N. 869 : 
41 Cal. 400 : A. I. R. 1914 Cal. 22. 

S. 7 — Illegality of warrant. 

If warrant is illegal; High Court can quash 
proceedings against accused under S. 491, 
Cr. P. C. Sandal Singh v. District Magistrate 
and Superintendent of Dehra Dun. 

35 Cr. L. J. 1296 ; 
151 I. C. 279 ; 4 A. W. R. 1526 : 
1934 A. L. J. 556: 56 All. 409 : 
7 R. A. 128 (2) : A. I. R. 1934 All. 148. 

S. 7. 

Personal appearance of applicant and affi- 
davit held suffici nt proof of his claim under 
S. 3, Evidence Act, and proceedings ini(pursu- 
ance of arrest quashed. A. W. Goxdter v. 
Emperor. '37 Cr. L. J. 312 ; 

160 I. C. 115 : 29 S. L. R. 60 : 
8 R. S. 120 : A. I. R. 1935 Sind 244. 

S. 7 — Power of Political Agent— In- 
competency of Chief Court to interfere— Revision 
~Cr. P. C. (Act V of 1898), S. 439. 

The Chief Court has no power to interfere in 
respect of a Avarrant, issued by a Political 
Agent of a Native State under S. 7, Extradi- 
tion Act, on the ground either (1) that there 
is no prima facie case against the petitioner 
or (2) that the circumstances, under which 
that officer Avas originally moved, do not 
justify him to exercise his power under the 
said section. Giyan Chand v. Mehram. 

9Cr.L.I. 3 : 
1 I. C. 198 : 3 P. R. 1909; 
36 P. W. R. 1908 Cr, 

— S. 7— Procedure — Court in Baluchistan 

issuing warrant. 

The Court in Baluchistan issuing warrant for 
execution in British India must proceed under 
S. 7. Devki Nandan L. Nathuram v. Emperor. 

41 Cr. L. J. 857 : 
190 I. C. 203 : 13 R. Pesh. 24 ; 
A. I. R. 1941 Pesh. 30. 

S. 7 — Scope of. 

Absconding from jail is not an “extradition 
offence” as described in the First Schedule to 
the Extradition Act, and, as S. 7, Extradition 
Act, applies only to extradition offences, a 
warrant issued under'that section by an autho- 
rity in a Foreign State 'for the arrest of a 
person so absconding in British India is wholly 
illegal and Ayithout jurisdiction, and the arrest 
of that person in British India is without any 
authority. Jaipal Bhagat v. Emperor. 

23 Cr. L. I. 293 : 
66 I. C. 517 : 1 Pat. 57 : 
3 P. L. T. 7 86 : A. I. R. 1922 Pat. 442. 

S. 7 — Scope of — Warrant issued by Poli- 
tical Agent of Native Slate for arrest of Person 
in British India— Magislrdle, duty of — Inquiry as 
to legality of warrant, whether can be made. 

S. 7, Extradition Act, lays down that the 
Magistrate to whom a Avarrant under that 
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— -Ss. 30, 31, 46 (c)—Imporlation of foreign 

liquor— Illegally importing foreign liquor into the 
ierriiory to which this Act extends. 

The introduction of any quantity of foreign 
liquor, however small, and for whatever purpose 
it may have been imported into any of the 
territories to which the Excise Act, 1894, 
extends, is illegal and punishable under S. 40 (c) 
of the Act. Sher Singh v. Emperor. 

6Cr. L.J. 440 : 

14 P. R. Cr. 1907 : 2 P. W. R. 117 Cr. 

--Ss. 30 (1), 30 (2) (a)-Meamng of— 

Possession of permissible quantity of each foreign 
spirit or liquor— Possession of large quantities of 
brandy and beer— Accused a well-to-do China- 
man — Presumption of possession for private con- 
sumption. 

The meaning of S. 30 (1), Excise Act, is that 
a man may possess 12 quarts of foreign spirit 
without reference to any other kind of spirit 
or liquor in his possession. The section per- 
mits a man to possess witholit pass or licence 12 
reputed quart bottles of foreign spirit, 12 reputed 
quart bottles of foreign fermented liquor, 
one reputed quart bottle of country spirit and 
4 reputed quart bottles of country fermented 
liquor, all at the same time. Cl. (a) of 
S. 30 (2) cannot mean that a man may keep 
foreign spirit for his private use without a 
pass or licence only if he has no foreign fer- 
mented liquor in his possession at the same 
time. The accused, a well-to-do Chinaman, 
who could afford to buy one to two hundred 
rupees worth of liquor for festive occasions 
was charged with possessing a large quantity 
of brandy and beer when the annual Chinese 
festival was in fact near at hand ; Held, that the 
accused was prima facie entitled to the benefit 
of the exception contained in Cl. (a) of S. 30 
(2). Emperor v. Gu Wa. 12 Cr. L. J. 581 : 

12 I. C. 845 : 4 Bur. L. T. 146. 

Ss. 39 (2) and 3 (1) (n) — ‘Private use,’ 

meaning of — Prohibition against possession of 
spirits and liquor in excess of specified quanti- 
ties not applicable to possession for private use. 

Sub-s.' 2 of S. 30, Excise Act, enacts that 
the prohibition against possession of any 
qnantity in excess of specified quantities of 
spirits and liquor does not extend to the 
possession of foreign spirits or foreign ferment- 
ed liquor, purchased by a person for his pri- 
vate use and not for sale. The words “private 
use” are not confined to the meaning of 
personal consumption. If an accused alleges 
that any foreign spirit or any foreign fermented 
liquor in his possession is for his private use 
and not for sale, it is for the prosecution to show 
that he has it for sale. Mere possession of quan- 
tities in excess of those specified in Cl, (n) of 
Sub-s. 1 of S. 3 Act is not sufficient to 
iustify a conviction. Emperor v. Lipyin. 

2 Cr. L. J. 505 : 

11 Bur. L. R. 227. 

S. 38 — Searches. 

Searches to which S. 38, Excise Act, applies 
are regulated by the special provisions of that 


section and not by the provisions of the 
Cr. P. C. Mi Hauk v. Emperor. 

7 Cr. L. J. 87 : 
4 L. B. R, 121 : 14 Bur. L. R. 202. 

S. 44 — Scope. 

The use of artificial means to hasten the fer- 
mentation of what is already fermented liquor, 
and to preserve it or make it more palat- 
able, does not amount to making or manufac- 
turing fermented liquor within the meaning 
I of S. 45, Excise Act, Emperor v, Nga Bcik Kyi. 

3 Cr. L. J. 430 ; 
U. B. R. Cr. 1905. 

— r-; Ss. 44, 49, 52, 57 — Extent of authority — 

Police Officer invested roith powers under S. 44 — 
Extent of authority - Competency to lay com- 
plaint under S. 49 or S. 52. 

Police Officers invested with powers under 
S. 44, Excise Act, can only be treated as 
Excise Officers for the purposes of Ss. 30, 37 
and 38 of the Act. A Police Officer so em- 
powered is not an Excise Officer within the 
meaning of S. 57, so as to be competent to 
make a report of an offence punishable under 
S. 49 or S. 52 of the Act. Emperor v. Naidar 
Singh. 11 Cr. L. J. 394 : 

6 I. C. 717 : 13 P. R. Cr. 1910. 

— Ss. 44, 57— Excise Officer — Police Officer 

invested with powers under S. 44, whether Excise 
Officer for purposes of S. 57. 

A Police Officer invested with powers of an 
Excise Officer under S. 44, Excise Act, is 
to be deemed an Excise Officer for the 
purpose of S. 57 of the Act, because he is an 
Excise Officer for the purposes of Ss. 30, 37 
and 38 of the'Act. Emperor v. Shibban. 

15 Cr. L. J. 336 : 
23 I. C. 688 : 2 P. R. 1914 Cr. : 
138 P. L. R. 1914 : A. I. R. 1914 Lah. 454. 

: S. 45 — Conviction under. 

Where some articles which might have been 
used for distilling country liquor were found 
in the yard of an unoccupied house adjoining 
that of the accused over which the accused 
had no control and the place could be reached 
from outside and the accused was convicted 
of an offence under S. 45, Excise Act : Held, 
that the conviction must be set aside. Hira 
Singh V. Emperor. 1 Cr. L. J. 953 ; 

5P. L.R. 428. 

S. 45— Preparation and attempt — 

Liquor — Country fermented liquor — Scinbat — 
Seinye. 

An accused found in possession of three viss 
of Seinbat, which is not country fermented 
liquor, intended for the manufacture of Seinye, 
which is a kind of country fermented liquor, 
cannot be punished under S. 45, Excise Act, 
for the mere intention of manufacturing 
fermented liquor. Nor can he be punished 
for an attempt to manufacture, as his act 
has not proceeded beyond the stage of mere 
preparation. Emperor v. Nga Kyaw. 

14 Cr. L. J. 499 : 
20 I. C. 745 : 6 Bur. L. T. 140. 
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section is addrcsscii shall act in pursuance there- 
of; it does not require him to take evidence 
in regard to the legality of the warrant before 
acting upon it, nor is there any other provision 
in the Act which requires such evidence to be 
taken. Hans Raj Emperor. 27 Cr. L. J. 755 ; 

95 I. C. 275 ; 7 Lah. 159 ; 

27 P. L. R. 319 : A. I. R. 1926 Lah. 411. 

Ss. 7 and 8— Power of Magistralc — 

Forcer to hold to hail the person arrested to appear 
before a Tribunal in a Foreign State. 

There is no provision in the Cr. P. C, or in 
the Extradition Act authorizing a Magistrate 
to hold a person to bail to appear before a 
Tribunal in a State, to which the Extradition 
Act applies, unless, llie warrant is endorsed 
under the provisions of S. 8 of the Act. Bal- 
thasar V. Emperor. 4 Cr- L. J. 366 : 

» I. L. R. 33 Cal. 1032. 

Ss. 7, 8, 8-A, 18 — Cheating — Ex- 
tradition for, rchethcr permissible— OJfenee not 
mentioned in treatp—Bail, power of Magistrate to 
grant - Cr. P. C., S. 4QG. 

A person accused of cheating in the Hyder- 
abad State can be made the subject of a 
warrant under S. 7, Extradition Aet, notwilh- 
.standing that the offence of cheating is not 
mentioned in Article IV of the Treaty, dated 
the 8th May, 1807, between the Hrilish Govern- 
ment and the Hyderabad State. The provi- 
sions of S, 7 (2), Extradition Act, override the 
provisions of S. -lOO, Cr, P. C., so that n Mugls- 
tratc has no power, apart from Ss, 8 and 8-A, 
Extradition Act, to admit to bail a person 
arrested under S. 7. In re : Mmlidbar Bhag- 
roan Das. 20 Cr. L. J. 34 : 

48 I. C. 674 : 20 Bom. L. R. 1009 : 

43 Bom. 310 : A. I. R. 1918 Bom. 70. 
Ss. 7, 15 -Cr. P. C., S. r,i {7)— Prelimi- 
nary inqiiirif bp British Magistrate —iVarrant by 
the Political Agent— High Court, jurisdiction of . 

In all cases where inquiries are held by Magis- 
trates witli a view to extraditing accused 
persons, it would be desirable that they 
should, if possible, be present thereat. S. 15, 
Extradition Act, ousts the jurisdiction of the 
High Court to inquire into the propriety of the 
warrant, but leaves open the question of the 
High 'Court’s power to interfere with a Magis- 
trate’s action, if it was proved that such action 
was consequent upon a warrant issued by a 
Political Agent which was plainly illegal. 
Per Aston, J . — ^Thcre is no provision in the 
Indian Extradition Act or in Cr, P. C. or in 
any other law, making an inquiry bv a compe- 
tent British Court in British India into the 
truth of the accusation, whether in the pre- 
sence of the accused or otherwise, a condition 
precedent to the issue and execution of the 
warrant of a Political Agent under S. 7, Extra- 
dition Act. Emperor v. Huseinally Niazally. 

2 Cr. L. J. 439 : 

7 Bom. L. R. 463. 

Ss. 7, 22 (3) — Presumption — Rules under 

S. 22 (3) — R. 4 — Warrant issued , by Political 
Agent under S. 7 — Presumption os regards com- 
pliance with Rules. 

When a Political Agent issues a warrant ! 
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under S. 7, Extradition Act, it is right to 
presume that he has complied with the rules 
framed under the Act in general and made an 
inquiry as prescribed by r. 4 in particular, 
before the issue. In re : C. Poulose Matthen. 

40 Cr. L. J. 540 : 

181 1. C. 502 : 1938 M. W. N. 1304 ; 

11 R. M. 821 : 1939, 2 M. L. J. 169 : 
I. L. R. 1939 Mad. 728 : A. I. R. 1939 Mad. 263. 

S. 7 (1)— Compliance toilfi. 

Warrant under Act— No indeflniteness as to 
person to be arrested — Place at which an 
authority to whom delivery was to be made 
also mentioned— 3yarrant complied with S. 7 
(1). Baij Nath v. Emperor. 32 Cr. L. J. 1243 ; 

134 I. C. 594 : 8 O, W. N. 933 : 

1. R. 1931 Oudh 386 : 

A. I. R. 1931 Oudh 394. 

S. 7 {Z) —Applicability of. 

In a case where the warrant is in connection 
with an offence under S. 395, Penal Code, which 
is an extradition offence mentioned in the First 
Schedule, it is S. 7 (2) and not S. 8, which is 
applicable. Madan Sahu v. Emperor. 

36 Cr. L.J.37S : 

153 I. C. 580 : 15 P. L. T. 493 : 

7 R. P. 355 : A. I. R. 1934 Pat. 553. 

Ss. 7 (2), IS— Warrant under, execution 

of, by District Magistrate— Revisional power of 
High Court— Habeas Corpus— Cr, Pi 0., S. 491. 

Where a warrant is issued by a Political 
Agent under S. 7, Extradition Act, its e.xecu- 
tion by a District Magistrate in accordance 
witli the Act is an executive act and the High 
Court has no power to interfere in the exercise 
of its revisional powers. There is nothing in 
this view which in any way conflicts with the 
power of tlic High Court to interfere otherwise 
than by way of revision. Thus, the power “of 
the Court to interfere under S. 491, Cr. P. C., is 
untouched by this decision. If a fugitive 
criminal arrested under S. 7, Extradition Act, 
considers himself aggrieved, he can invoke 
the action of the Government under S. 5 of 
the same .Act. Gulli Sahu v. Emperor. 

16 Cr. L. J. 31 ; 

26 I. C. 335 : 19 C. W. N. 221 : 

21 C. L. J. 112 : 42 Cal. 793 i 
A. I. R. 1915 Cal. 426. 

S. 8. 

See also Extradition Act, 1903, S. 7. 

S. 8— Illegality of order — Warrant 

issued by Political .dgent, endorsement on— 
Jurisdiction of Magistrate to release arrested 
person on bail, toherc no such endorsement. 

Where a person was arrested upon a warrant 
issued by a Political Agent under Extradition 
Act and is placed before a Magistrate, and 
such Magistrate passed an order releasing him 
on bail and directing him to appear before the 
Political Agent on a certain date, although 
there was no endorsement on the warrant, 
giving the Magistrate power to pass such an 
order: Held, that in the absence of such an 
endorsement under S. 8, the Magistrate had 
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S. 45 — Tapping a tari tree. 

Tapping a tari tree, or leaving sweet lari, 
to ferment, is not manufacturing tari. Em- 
peror V. Itfi Thii. Z Gr. L. J. 470 : 

4 B. R. 1905 Excise 3. 
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mitted no offence. Emperor'v. Mukhtar Rhan. 

3 Cr. L. J. 135 ; 
6 P. L. R. 673 : 55 P. R. 1905 Cr. 

S. 49 -Scope of— Selling medicine con- 
taining brandy. 


Ss. 45, 51 — Distilling and possessing 

spirit,, not distinct offences— Separate convictions 
for distilling and possessing spirits, legal but not 
.desirable. 

Distilling spirit and possessing the spirit 
obtained by such distillation are not distinct 
offences within the meaning of S. 35, Cr. P. C., 
and a double sentence is prohibited by S. 71, 
Penal Code. Although under S. 235 (1), 
Cr. P. C., separate convictions for the two 
offences are legal, yet it is neither necessary 
nor desirable to convict for possessing spirit 
when the manufacture is proved. Emperor v, 
Nga San Dun. 1 Cr. L. J. 552 : 

4 B R. 1904, 1st Qr. P. C. 1. 

Ss. 45, 31 — Evidence— Emptying a 

vessel containing laitan —Evidence of general 
reptile not admissible. 

B was neither guilty under S. 45 nor under 51, 
Excise Act, 1906, where the implements for 
preparing fermented liquor were found, in the 
house of M and everything that happened 
took place on his premises and the only fact 
found against B was that he assisted M to 
empty a vessel containing tahan specially when 
there was no proof of this fact independent of 
the evidence of the Darogah and two 
constables : Held, also, that the evidence of 
general repute that B was in the habit of 
selling illicit liquor was not admissible against 
him. Bhagal Singh v. Emperor. 

5 Cr. L.J. 119 : 

2 P. W. R. Cr. 5. 

S. 48 (c) — Importing cocaine— Pre- 

sumplion regarding. 

A registered postal parcel containing cocaine 
addressed to accused’s daughter aged 10 years 
and to a house, in which accused was not living 
was received by appointment by the accused 
from the postman in charge ; the parcel remain- 
ed unopened for about 10 minutes when the 
Excise Officers entered and arrested the ac- 
cused for importing cocaine. She pleaded that 
she had ordered some toj s for her girl, that she 
took delivery of the parcel thinking it to be 
the expected one containing toys : Held, that, 
in the absence of evidence* that the 
accused was at the time expecting a parcel, 
addressed identically with that seized but with 
different contents, the inference was that 
the parcel seized was the one expected and it 
contained what she had ordered. Emperor 
V. Stella. 14 Cr. L. J. 440 : 

20 I. C. 600 : 6 Bur. L. T, 129. 

S. 49— Scope — Liquor, sale of —Licence, 

breach of conditions of — Abetment. 

The^ accused, who had purchased liquor for a 
British soldier from a licensed vendor in con- 
travention of a condition of the vendor’s 
licence, was guilty of abetment of the breach of 
the condition, though the vendor himself, 
having no guilty knowledge or intention, com- I 


A medical practitioner who- puts a little 
brandy into one of the medicine prescribed and 
sold by him to a patient does not thereby sell 
brandy and contravene the provisions of the 
Excise Law. Emperor v. Bhagvoati Das. 

16 Cr. L. J. 218 ; 
28 I. C. 842 : 33 P. R. 1914 Cr. ; 
224 P. L. R. 1915 A. I. R. 1914 Lah. 564. 

^S. 50— Liability of licensee. 

A liquor licensee under the Excise Act is 
responsible under S. 50 for the default of 
his servants in permitting drunkenness in his 
shop without his knowledge. Shin Gyi v. 
Emperor. 19 Cr. L. J. 49 ; 

43 I. C. 81 : 9 L. B. R. 81 : 
10 Bur. L. T, 262 ; A. I. R. 1919 L. Bur. 156. 

S. 51. 

See also Excise Act, 1896, S. 45. 

S. 51— Conviction under — Possession 

of over 4 quarts of tari. 

Where an accused had affixed ten receiving 
pots to his two toddy trees the previous 
night and the Excise Officer early ne.\t 
morning found that these pots contained 
over four quarts oi tari allowable under the 
Excise Act : Held, that the accused was in 
possession of the tari and was rightly convicted 
under S. 51, Excise Act. Emperor y.. Nga Aw. 

17 Cr. L.J. 62; 
32 1. C. 654 : 8 Bur. L. T. 246 ; 
8 L. B. R. 217 : A. I. R. 1916 L. Bur. 8. 

S. 51 — Conviction under. 

The accused, a Burmau, was convicted under 
S. 51, Excise Act, oMllegal possession of 18 

quart bottles of Younger’s Monk Brand Beer: 

Held, that the possession of' more than 
12 quart bottles of beer being prima facte 

illegal, it was for the accused when charged 

with the illegal possession' to prove that he 
purchased the beer for his private use and not 
for sale. Emperor v. Nga Chi. , 

4 Cr. L. J. 133 ; 
U. B. R. Cr. 1906 ; 
12 Bur. L. R. 295. 


S. 51— Finding of Lahan in premises 

)Utside village under suspicious circum- 
stances. _ 

The finding of articles suggesting nucit 
iistillation in a place easily accessible, suen 
IS an ordinary cattleshed, which u»ua y 
remains open and is situate outside e 
village, is not sufficient for convicting tne 
owner of the shed under S. 51 of ^ 

of 1896, particularly where the searen 
was made at the instigation of 
person’s enemy, and no other f 

irticle was found in any part of his dw g 
iiouse. F. Wasakhi v. Emperor^^ ^ ^ ^ 

' 22 1, c; 752 ; 98 

N 43 P. W. R- 1913Cf. 

A. 1. R- Lah. Ill 
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no authority to pass such an order. Maj 
Kumar Dull v. Emperor. 7 Cr. L. J. 198 : 

7 C. L. J. 171 : 12 C. W. N. 602. 

S. 8-A— Procedure. 

If the person whose extradition is sought is a 
British subjeet in whose favour this discretion 
might possibly be exercised by the Local 
Government, he should raise the point before 
the District Magistrate, w'ho would then refer 
the matter for the orders of the Local Govern- 
ment under S. 8-A of the Act. Moonga Lai 
Keot V. Emperor. 34 Cr. L. J. 932 : 

145 I. C. 274 : 12 Pat. 347 ; 
14 P. L. T. 537 ; 6 R. P. 151 : 
A. I. R. 1933 Pat. 295. 

S. 9— Procedure. 

The procedure for requisitioning the surrender 
of any person accused of having committed any 
offence, not necessarily an extradition crime, 
is laid down in S. 9, but the requisition in such 
a case has to be made “to the Government of 
India or to any Local Government.” Where 
such requisition is nol made and the warrant 
is addressed to the District Magistrate, the 
latter has no jurisdiction to make an arrest 
under it. Jaipal Bhagal v. Emperor. 

23 Cr. L. J. 293 : 
66 I, C. 517 : 1 Pat. 57 : 3 P. L. T- 786 : 

A. I. R. 1922 Pat. 442. 

Ss. 9, 18 — Procedure — Exlradition of 

fugitive criminal of Chandernagore — Treaties of 
1815 and 1876 — Extradition proceedings, nature 
of. 

The East Indian possessions of France and 
Britain are entirely excluded from the Treaty 
arrangements of 1876. In regard to them, the 
arrangement established between the, two 
countries by the Treaty of 1815 is preserved. 
Consequently the provisions of Chapter II, 
Extradition Act, have no application to a 
fugitive criminal of , Chandernagore. In 
accordance with the terms of the Treaty of 
1815, procedure for the extradition from 
British India of a fugitive criminal of Chander- 
nagore is to be summary and no preliminary 
enquiry is necessary before his extradition. 
Extradition on any condition is an invasion 
of the common law right and when there is a 
Treaty followed by a Statute recognising the 
Treaty, the procedure must be in accordance 
with the Treaty and Statute and -no further 
condition can be imposed by the Court.' 
Rahmal Ali v. Emperor. 20 Cr. L. J. 739 ; 
53 1. C. 147 : 30 C. L. J. 24 : 47 Cal. 37 : 

A. I. R. 1920 Cal. 636. 

Ss. 9, 18 — Scope of. , 

Where a Treaty with a Foreign State pro- 
hibits extradition for offences not specified 
therein, such prohibition overrides the provi- 
sions of the First Schedule to the Extradition 
Act by virtue of S. 18 of the Act ; but where 
there is no such provision in the Treaty, 

S. 9 of the Act would not in any way dero- 
gate from the Treaty. Jaipal Bhagal v. Em- 
peror. -23 Cr. L. J. 293 : 

66 r. C. 517 ; I Pat. 57 ; 3 P. L. T. 786 ; 

A. I. R. 1922 Pat. 442. 


EXTRADITION ACT (XV OF 1903) 

S. 10 —Jurisdiction of Magistrate. 

Under S. 10, Extradition Act, 1903, jurisdic- 1 
tion is distinctly conferred on the Magistrates! 
in British India to make preliminary enquiries > 
and to take evidence on the iilforraation given! 
OF complaint laid in regard to otfeace ailegedf 
to have been committed by Native Indians or | 
British Subjects of His Majesty within and} ‘ 
beyond the limits of British India not being! 
in a Foreign State as defined in that Act and) 
to order issue of warrant for the arrest of such' 
accused persons. Emperor v. Makamadbukhsh.i 

4 Cr. L. J. 49 : 

8 Bom. L. R. 507; 

S. 10 — ^Power of Magistrate to issue- ' 

warrant. 

When neither a warrant nor a requisition hast _^ 
been received, the Magistrate .is not empowered f 
to issue a warrant, as under S. 10, it is an essen-i 
tial ingredient of this procedure that there 
should be a warrant. Santabir Lama v. Em- ; 
peror. . 36 Cr. L. J. 794 ; i 

155 I. C. 537 : 39 C. W. N. 285 ; t 
62 Cal. 399 ; 7 R. C. 598 : | 
A. I. R. 1935 Cal. 122. I 

Ss. 10 (4), Zi— Jurisdiction— Or. P. 0., f 

Ss. 5i (7), 497 — Arrest without warrant— Delen^ 
tion. for purposes of extradition— Magistrate, 
jurisdiction of, to entertain application for 
bail. . 

Where a person is arrested in pursuance of 
the provisions of S. 54 (7), Cr. P. C., or under 
S. 33 (g), Bombay City ..Police Act, without 
an order from a Magistrate and without a 
warrant, and is detained under the^proyisions ; 
.of S. 23, Extradition Act, the Magistrate 
under whose orders he is detained has juris- 
diction to entertain an application for his- 
bail. In re : Shriram Shamshudayal. 

26 Cr. L. J. 948 : 

87 I. C. 100 : 26 Bom. L. R. 984 : 

A. I. R. 1925 Bom. 104. 

S. 15. 

See alsp Extradition Act-, 1903, S. 7. 

S. 15 —Jurisdiction of High Court. 

Although S. 15, Extradition Act, empowers , 
the Government of India and the Local 
Government to stay any proceeding taken 
under Ch. HI of the Act, and to direct any 
warrant to be cancelled and the person 
arrested to be discharged, yet in a case 
where action is taken under the Act under a 
warrant, which is not valid, the jurisdiction 
of the High Court to interfere is not neces- 
sarily ousted. Jaipal Bhagal V. Emperor. 

^ 23Cr.L.J.293 ; 

66 I. C. 517 : 3 P. L. T. 786 : 

1 Pat. 57 : A. I; R. 1922 Pat. 442. 

S. 15 —Jurisdiction of .High Court. 

Where it is sought to justify the order of a 
Mogistrate under an authority supposed to 
be derived (com the law but which order 
wa-s, in fact, made without jurisdiction, it 
must be assumed that the Magistrate has 
acted in his general jurislietio i, aod as such, 
his order is open to revision by the Hign 
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Cr. P. CODE (1898), S. 297 

cise all powers of the Court of Appeal. Em- 
peror V. Raji Mian. 33 Cr. L. J. 877 : 

139 1. C. 885 : 13 P. L. T. 418 : 

11 Pat. 669 : I. R. 1932 Pat. 269 : 

A. I. R. 1932 Pat. 246. 

S. 307 — Powers of High Court on refer- 
ence. 

Qiicere, — Whether the Full Bench ruling in 
Veerappa Goundan v. Emperor, 114 I. C. 353, 
that on a reference to the High Court under 
S. 307, by a Sessions Judge differing from the 
verdict of a Jury, the High Court is precluded 
from going into any matter of misdirection or 
interfering in any way with the result of the 
trial unless it is satisfied that the Jury’s 
verdict on the evidence is unreasonable or such 
that a reasonable man could not have arrived 
at on the evidence before him is correct. In 
re : Mottaya Pillai. 30 Cr. L. J. 843 : 

117 I. C. 787 : 1929 M. W. N. 194 : 

29 L. W. 396 : I. R. 1929 Mad. 723 : 

56 M. L. J. 103 : A. I. R. 1929 Mad. 135. 

S. 307 — Power of High Court on refer- 
ence. 

Where a Jury has given its verdict on the 
facts of the case, it is open to the High Court 
to revise that verdict on a reference by the 
trial Judge made under S, 307, even in cases 
where it is not alleged that there has been 
any misdirection by the Judge or any mis- 
understanding by the Jury of tlie law as laid 
down by the Judge. The High Court sitting 
under S. 307, is not sitting as a Court of 
Appeal, and in strict phraseology, is not a.sked 
to reverse or alter the verdict of a Jury. The 
words .“ subject thereto ” in Sub-s. (3) of 
S. 307 should be taken to refer not merely to 
the word “ powers ” which precedes them but 
to the exercise of the powers. Emperor v. 
Shera. 29 Cr. L. J. 353 : 

108 I. C. 225 : 26 A. L. J. 321 : 

I. L. T. 40 All. 94 : 50 All. 625 : 

A. I. R. 1928 All. 207. 


Cr. P. CODE (1898), S. 297 

of the expression the Jury’s verdict is against 
the weight of evidence, that is to say, it is not 
such a verdict as reasonable men properly 
instructed could have arrived at. Emperor v. 
Khuday Gazi. 30 Cr. L. J. 125 : 

113 I. C. 285 : 48 C. L. J. 541 : 

I. R. 1928 Cal. 121. 

S. 307 — Power of High Court on refer- 
ence — Re-lrial. 

The High Court has power on a reference 
under S. 307 to direct a re-trial, though there 
are some difficulties arising from the language 
in which S. 307, is expressed. Emperor v. 
Mahamed Adam Chohan. 38 Cr. L. J. 327 : 

167 I. C. 43 : 38 Bom. L. R. 1186 : 
9 R. B. 274 : A. I. R. 1937 Bom. 60. 

S. 307 — Power of High Court on refer- 
ence. 

The High Court is not bound to act in 
accordance with the verdict of the Jury even 
where it is unanimous. Emperor v. Punit 
Chain. 23 Cr. L. J. 421 : 

67 I. C. 581 : 3 P. L. T. 413 : 
1922 Pat. 218 : 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 

S. 307 — Power of High Court on refer- 
ence — Weight attaching to Jury’s verdict. 

Under S. 307 the High Court can exercise 
all the powers which it may exercise in an 
appeal. It has to consider the entire evidence 
in the case and has to come to a finding of its 
own upon that evidence both on questions of 
fact as well as on questions of law and though 
it has to give due weight to the opinions of 
the Sessions Judge and the Jury, it is entitled 
to come to an independent finding of its own 
and is not bound to accept the verdict of the 
Jury in so far as it has been accepted by the 
Sessions Judge. Emperor v. Wazira Mahto. 

30 Cr. L. J. 390 : 
115 I. C. 229 : 9 P. L. T. 618 : 

I. R. 1929 Pat. 197 : 
A. I. R. 1928 Pat. 596. 


S. 307 — Power of High Court on refer- 
ence. 

The Court in a reference under S. 307, is 
entitled to go into the evidence irrespective of 
whether there was any misdirection or mis- 
understanding of the law or not. Emperor v. 
DuUa Kuer. 41 Cr. L. J. 557 : 

187 I. C. 387 : 6 B. R. 465 : 
21 P. L. T. 943 : 12 R. P. 613 : 
A. I. R. 1940 Pat. 533. 

S. 307 — Power of High Court on refer- 
ence. 

The discretionary powers of the High Court 
are really untrammelled under S. 307 and it 
can exercise all the powers of an Appellate 
Court and the whole case is open to it. Datlu 
V. Emperor. 38 Cr. L. J. 355 : 

167 I. C. 241 : 9 R. N. 170 : 
A. I. R. 1937 Nag. 33. 

— : S. 2(i7 —Power of High. Court on refer- 

ence. 

The High Court can substitute its own opinion 
for that "Of the majority of the Jury only 
where it is able to say that in the legal sense 


S. 307 (3) — Power of High Court on 

reference. 

Under S. 307 (3) the High Court has, upon a 
reference, all the powers which it may exercise 
on appeal, and subject thereto has to consider 
the entire evidence and, after giving due 
weight to the opinions of. the Sessions Judge 
and the Jury to acquit or convict the accused 
of any offence of which the Jury could have 
convicted him upon the charge framed and 
placed before it. Emperor v. Sristidhar 
Mazumdar. 25 Cr. L. J. 748 : 

81 1. C. 236 ; 37 C. L. J. 30 : 

A. I. R. 1923 Cal. 97. 


g_ 207— Power of High Court on 


reference. 

Under Sub-s. (3), S. 307, the High Court has 
ample power in a case, in which there has 
been no proper or adequate trial, to make an 
order that the accused persons should be 
re-tried. Rafiqudddin Ahmad v. Emperor. 

36 Cr. L. J. 808 : 


155 I. C. 687 : 39 C. W. N. 368 : 62 Cal. 572 : 
7 R. C. 606 : A. I. R. 1935 Cal. 184. 
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Court the instance of the party whose 
liberty is affected by it. Emperor v. Gttlli 
f Sahu. 14 Cr. L. J. 673 : 

I 21 I. C. 993 : 18 C. W. N. 869 : 

i 41 Cal, 400 : A. I. R. 1914 Cal. 22. 

f 

: — S. 18 — Evtradilion in East Indian 

possessions of French and British. 

Extradition in the East Indian possessions 
of the French and the British is governed 
by the Treaty of 1815 and Art. IX of the said 
Treaty contemplates summary delivery at the 
request of any authority of either High Con- 
tracting Parly. Mnthu Jteddi v. Emperor. 

32 Cr. L. J. 426 : 
1291. C. 626: 53 Mad. 1023 : 
59 M. L. J. 278 : 32 L. W. 265 : 

( 1930 M. W. N. 381 : 

. I. R. 1931 Mad. 290 : 
A. I. R. 1930 Mad. 981. 

S. IS—Goverinncnt exercising poxocrs 

tinder Act, 

Court cannot interfere. Moonga Lai Kcot v. 
Emperor. 34 Cr. L. J. 932 : 

145 I. C. 274 ; 12 Pat. 347 : 
14 P. L. T. 537 : 6 R. P. 151 : 
A. I. R. 1933 Pat. 295. 

S. 18 — Legality of — Extradition for 

offence not mentioned in treaty. 

There is no derogation of the rights of the 
parlies to a treaty by allowing one Govern- 
ment with the consent of the other to obtain 
extradition of a criminal who has committed 
an offence riot mentioned in tlie treaty. A 
Government or a State is entitled, if it so 
wislics, to hand over persons subject to the 
law of another State at the request of tliat 
Slate. There is, in such a case, no derogation 
to the Sovereign rights of cither party. All 
that S. 18, Extradition Act, provides is that 
the Act shall not work against the will of 
either party so as unduly to impose any 
liability on such party. It does not prevent 
their co-operation in a friendly action accord- 
ing to the comity of nations. Jamna v. Empe- 
ror. 27 Cr. L. J. 37 : 

91 1. C. 69 : 20 S. L. R. 128 : 
A. I. R. 1926 Sind 126. 

-S. 19 (c) — Which Magistrate can enforce 

provisions of Fugitive Offenders Act. 

S, 19, CL (c), Extradition Act, empowers only 
a first class Magistrate or any Magistrate 
empowered by the Local Government in that 
behalf, to enforce the provisions of the Fugitive 
Offenders Act. Khadi Hussain v. Emperor. 

11 Cr. L. J. 622 : 

8 I. C. 301 ; 1 M. W. N. 568. 

-S. 22. - ' 

See also Penal Code, ,1800, S, 70, 

S. 22 — Rules under. 

The rules framed by the Governor-General- 
in-Council under S. 22 and published in 


have the force of 
Empeior. 

32 Cr. L. J. 1243 : 

134 I. C. 594 : 8 O. W. N. 933 : 

I. R. 1931 Oudh 386 : 

A. I. R. 1931 Oudh 394. 

Ss. 22, 7, S-A — Warrant under Act — 

Form of — Warrants held legal. 

The accused obtained a writ of habeas corpus 
from the Single Judge of the High Court, where- 
upon the District Magistrate, Trivandrum, 
presented a petition to tlic High Court, under 
S. 561-A, Cr. P. C.j and S. 223 of the Govern- 
^ment of India Act, 1935, praying that the 
orders of the Single Judge should be quashed 
as having been made without jurisdiction : 

I Held, that the applicant was entitled to 
intervene in the accused’s petition for the 
issue of the writ and was entitled to vindicate 
his right to obtain the custody of the ac:5used. 
Held, also that r. 4 made under S. 22, Extra- 
dition Act, provides that the Political Agent 
shall, in all cases, before issuing a warrant 
under S. 7 of the Act, satisfy himself, by 
preliminary inquiry or otherwise, that there 
is, prima facie, a case against the accused 
person. The accused did not suggest that the 
Resident did not so satisfy himself in the 
present case. But if such a suggestion were 
to bo made, it would not be properly the 
subject of inquiry by the Court, but should be 
stated to the Magistrate on an application to 
him to report to the Local Goveriment under 
S. 8-A of the Extradition Act : Held, further 
that no form of warrant is prescribed in the 
Extradition Act or the rules, and the warrants 
clearly described the offences with which the 
accused were charged, which was all that was 
required by the ordinary form of warrant of 
arrest prescribed by S. 75 and Form II of Sell. V 
of the Cr. P. C. Mnllhen v. District Magistrate 
of Trivandrum. 40 Cr. L. J. 675 : 

182 I. C. 551 :12 R. P. C. 4: 

5 B. R. 841 : 50 L. W. 48 : 

1939 O. L. R. 433 : 43 C. W. N. 981 : 

20 P. L. T. 597 : 70 C. L. J. 270 : 

1939 A. L. J. 836 ; 

1939 O. W. N. 602 : 

41 Bom. L. R. 1119 : 

1939 M. W. N. 744: 

1939, 2 M. L. J. 406 : 

I. L. R. 1939 Mad. 744 : 

1939 Kar. P. C. 324 Sup. P. C. : 

A. I. R. 1939 P. C. 213. 


S. 23. 

Sec also Cr, P. C., 1898, S. 54. 

S. 23 — Arrest. 

Where the arrest is made in pursuance of 
an order of a Magistrate, it is that order 
which must determine the legality or other- 
wise of the arrest. Sanlabir Lama v. Emperor. 

36 Cr. L. J. 794 ; 
. - 155 1. C. 537 ; 39 C. W. N. 285 : 

62 Cal. 399 : 7 R. C. 598 ; 
A. I. R. 1935 Cal. 122. 
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EXTRADITION ACT (XV OF 1903) 

S. 23 — Conslruclion. 

Constructions should be in favour of the 
subject. Saniabir Lama v. Emperor. 

36 Cr. L. J. 794 ; 
155 I. C. 537 : 39 C. W. N. 285 : 
62 Gal. 399 : 7 R. C. 598 ; 
A. I. R. 1935 Cal. 122. 

S. 23— Scope of. 

I 

S. 23, Extradition Act, covers the case of an 
arrest under S. 33 (g), Bombay City Poliee 
Act. In re : Shriram Shambhudayal. 

26 Cr. L. J. 948 : 
87 I. C. 100 : 26 Bom. L. R. 984 : 

A. I. R. 1925 Bom. 104. 

S. 23— Scope of. 

S. 28 refers to the ease when a person has 
been arrested not only without a warrant but 
also without an order from a Magistrate. San. 
tabir Lama v. Emperor. 36 Cr. L. J. 794 : 

155 I. C. 537 : 39 C. W. N. 285 : 
62 Cal. 399 : 7 R. C. 598 : 
A. I. R. 1935 Cal. 122. 

Ch. Ill— Effect of English Act— Case 

falling under Ch. III. 


EXTRADITION PROCEEDINGS 

India has its own Extradition Act,, namely 
Act XV of 1903, which has been drafted on 
the assumption that the Native States in 
India are not foreign within the meaning of 
the English Aet of 1870,, The Indian Aet 
contains no reference to ‘ habeas corpus and 
only • Ch. II has been incorporated in the 
English Act. Ch. Ill of the Indian Act 
relates to surrender of fugitive criminals in 
case of States other than Foreign States, and 
is intended to apply only to the surrender of 
fugitive criminals to Native States in India. 
As this chapter has not been made part of 
the English Act under S. 18 of the English 
Act, the English Act cannot be deemed to 
apply to a case falling under Ch, III. District 
Magistrate, Trivandrum v. K. C. Mammen 
Mappillai. (F. B.) 40 Cr. L. J. 320 : 

180 I. C. 216 : 1938 M. W. N. 1289 : 

11 R. M. 663 : 1939, 2 M. L. J. 135 : 

I. L. R. 1939 Mad. 708 : 

A. I. R. 1939 Mad. 120. 

EXTRADITION PROCEEDINGS 

Sec also Evidence Act, 1872, S. 21. 


( END OF VOLUME II. ) 
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IS quite insufficient. 
Chand Knmhar. 


In 


the matter of Sakhi 

30 Cr. L. J. 210 : 
113 I. C. 694 : 9 P. L. T 649 • 
- I. R. 1929 Pat. 86: A. I. R. 1929 Pat W.' 

-S. 307~Refcrcnce~Dutjj of Sessions 

Juage—Jury. •' 

An essential condition of a reference under 
S.- 307, is that the ' Judge must disagree 
with the verdict of the jurors, on all or 
-any of the charges on which the accused 
have been tried and that the Judge should 
be celarly of opinion that it is necessary 
for the ends of justice to submit the case 
to the High Court. Rmperor v. Irxja Doddappa 
Ratagi. 1 Cr. l. j. 743 ; 

6 Bom. L. R. 599. 

^S. 307 — Reference — Function of High 

Court. 

When a case is referred to the Higli Court- 
under S. 307, the High Court is not to 
judge of the case on the merits, all that 
it has to - consider is whether the verdict 
of the Jury ought to be set aside. Emperor 
V. Siikhu Bnca. 25 Cr. L,. J. 165 : 

76 I. C. 389 : 38 C. L. J. 155. 

S. 307 — Reference — Validity of. 

Unless Judge dissents completel.v from opinion 
of Jury, case should not be referred. Emperor 
V. Rnji Mian. 33 Cr. L. J. 877 : 

139 I. C. 885 : 13 P. L. T. 418 ; 
11 Pat. 669 : 1. R. 1932 Pat. 269 : 

A. I. R. 1932 Pat. 246. 


S. 307- 

Reasons of 


-Reference —High Court, duty 
Jury for their verdict, how 


of- 

ascertained. 

In dealing with a reference under 
S. 307, the High Court has got to 
give due weight to the verdict of the Jury 
and also to the opinion of the Judge. 
If the Judge wishes to ascertain from the 
Jury their reasons for their verdict, he should 
put them specefic questions with regard 
to the issues of fact arising in the case 
an^ also as to the evidence of particular 
witnesses. Emperor v. Nishi Kanta Banikya. 

26 Cr. L. J. 805 : 

86 I. C. 453 : 41 C. L. J. 35 : 

A. I. R. 1925 Cal. 525. 

— ^ S. 307 — Reference — High Court, duly of 

— Unanimous verdict, when can be reversed 
— Reconstruction of verdict. 

S. 307, requires the High Court to give 
due weight to the opinion of the Sessions 
Judge and of the Jury after considering 
the entire evidence and then to convict 
or acquit the accused. It does not require 
the High Court to reconstruct the verdict 
of the Jury. In giving due weight to the 
opinion of the Jury, the High Court should 
always hesitate to reverse a unanimous 
verdict unless it holds it to be unreasonable. 
Emperor v. Sagrnmai. 25 Cr. L. J. 1217 : 

82 I. C. 145 : 28 C. W. N. 947 : 

40 C. L. J. 135 ; 1925 A. I. P. Cal. 960. 

S. 307 — Reference — High Court not 

confined to points of difference, but can consider 
the whole case. 


Cr. P. CODE (1898), S. 307 


In hearing a case, which 
High Court under S. 307, 
to be confined to points 
between the .Tudge and the 
whole case is thrown 


is referred to the 
the Court is not 
of difference 
Jury; but the 

, ^ to the Court, 

and It must be decided after giving due 
weight to the opinions of the Judge and 
the J ur.v. Emperor v. Chandra, 

8Cr. L.J. 143; 

10 Bom. E,. R. 632. 

S. 307 — Reference, grounds for. 

It is no longer the law that before making 
a reference under S. 307, a Sessions Judge 
must be satisfied that the verdict of the 
Jury is perverse. It is sufficient that he 
should be clearly of opinion that a reference 
is necessary for the ends of justice. Ismail 
Sarkar v. Emperor. 19 Cr. L. J. 830 ; 

46 I. C. 846.’ 

; S. 307 — Reference — Judge agreeing with 

verdict on charge framed — Disagreement as to 
verdict on minor offence — Reference, legality of. 

The accused was charged with an offence 
punishable under S. 459, Penal Code. The 
trial Judge when charging , the Jury directed 
them if they found that the accused was 
not guilty of the offence charged, to find 
whether he was guilty of the minor offence 
under S. 325. The Jury found that the 
accused was not guilty of anj' offence. The 
Judge ^agreed with the verdict of the Jury 
on the charge framed but disagreed with 
their verdict as to the minor offence, and 
referred the case under S. 307 : Held, that 
the reference was not incompetent even though 
the Judge had agreed with the verdict on 
the charge framed. Emperor v. Hari Lai 
Tamboli. 30 Cr. L. J. 793 ; 

117 I. C. 284 : 1. R. 1929 Nag. 236 : 

A. I. R. 1929 Nag. 114. 

-S. 307— Reference— Judge disagreeing 


with Jury with respect to some counts. 

Where an accused person is found not guilty 
by tiie Jury on all the counts of a charge, 
and the Sessions Judge agrees with the verdict 
of the Jury in respect of some of the Counts 
and disagrees with the verdict in respect of 
other.s, he should, if he considers that the 
interests of justice require a reference to the 
High Court, refer the whole case, leaving it 
to the High Court to consider the whole of 
the evidence that was placed before the Jury, 
instead of referring the case only m regard 
to' those Counts on which he disagrees 'n’llh 
the verdict of the Jury, as by so doing he 
precludes the High Court from questioning 
or going behind that part of the verdict of 
the Jury with which he agrees and thus 
prevents it from considering the whole 
evidence that was placed before the Jury. 
Emperor v. Annada Charan Cr L J 551 * 

39 I. C. 695 : 21 C. W. N. 435 : 
A. I. R. 1917 Cal. 833, 

g 307 — Reference- Judge of Judicial 

Commissioner’s Court sitting in Sessions-- 
— Disagreement with Jury— Power to refer to 
High Court. 
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Cr. P. CODE (1893), S. 343 

■S. 345 (6) —Compromite outside Court 

iS?^ soo» 


Cr. P. CODE (1898), S. 345 


b. -- 

Duti# of Magistrate — Complaint under S. oOO, 

Penal Coi (Act X LV of , lS60)-Party resiling 
from it before it is filed — Effect Acquittal f 
accused, if must be ordered. 

A composition orrivcd. _«t 
narties of offence under S. aOO, I. I . 
is compoundable without the 
the Court is complete as soon as it is made 
and has the effect of an acquittal in spite 
of the fact that one of the parties subs - 
mientlv resiles from the compromise. If it 
ii proved that the pirtics signed the docu- 
ment and understood its contents, it 
menc aim a « nartv to it to withdraw 

Torn ‘it SoL thc^ c^irapramisc hiU . immo- 
Sc cffccfot ao!|oittai ,,o OH ^ 

Haciistrate of his jurisdiction to try thecas , 
the“ subsequent withdrawal from it even e- 

Sdttal nor revive the jurisdiction of the 
Magistrate such 

a"case is^^o find whether ‘or°not the parties 

si-mcd the document and 
contents Mst. Unmbai v. ^3/^h ^Cba^^- 

Kumari Devi. ^ ^ R. N. 202 : 

1940 N. L. J. 25 ; A. I. R- 1940 Nag. 181. 

343 — Compromise loith some of scoeral 

accused, effect of. 

with some oi cue u. nersons with 

zrtl SSromi proceed to h.or 

Bengal. ^ ^ ^2 ; 16 s. L. R- 149. 

S. 345 — Co;;ipromi.se with some of several 

accused-Effecl on others. 

The compounding of an offence 'v.th some of 
tl ‘'occuHc'^d docH uot Ctrcct tl,c ocqmttid of the 
„,t. Emperor v. Molr.m. ^ ^ 27 L. J. ^ 

. 2 L. Cas. 329 : 27 P. L. R. 493 ; 

A. 1. R- 1926 Lah. 424. 

__g 345 ( 2 )— Discretion— Proper excer- 

^TheSemetary of a Co-operative Society was 

pat u,ion Ws trUd on ^^^-“^“[/"ibrcquentl^^ 

“ffi'r^rcoiltood 

Icoccto ((‘'t tl.; cotter should 

'oT'be hushed up as the petitioner was a clerk 
"n tlm S department : W that there was 
in the toit..i i, , . , .... ns the accused hud 

gheshwar Prasad v. Ah Hasan. ^ ^ _ 

124 I. C. 95 : 11 P. L. T. 492 : 
A. I. R. 1929 Pat. 512. 


•Ss. 345, 439— Reoisiou — Comproinise— 
Sanction. 

A Court of revision has power td sanction a 
compromise under S. 3 15, Cr. I . C. b. 43J, 

Cr P C sets forth ttie powers of a Court in revi- 
sion. ’ It only grunts certain fixed powers and 

does not mention S. 315 (5). t t sa . 

14 Cr. L. J. 46 : 

18 I. C. 270 : 11 A. L. J. 13. 
S. 345 (6)—Iievision against acquittal 

—Acquittal of person under S. M5 (6) in respect 
of whom charge for wrongful 

fruwied and loho has not compounded cusc-Higli 
Cour t will interfere though Local Government has 
not appealed. 

Ordinarily tlie High Court will interfere but 

rarely in revision with ucipiitta Is, whether put 

forwLd on behalf of Government or on behalf 
of private Individuals, particularly so in cases 
wlmre the correctness of the acquittal cannot be 
considered without a 

evidence, but when a case comes to tlit notice 
of the Ili'di Court where the" acquittal lus 
depemled "not on an ^‘PPrceiation of the 
evidence but has occurred in complete 
d sre'mrd of Cr. P. C., the High Court should 

..r cren'ir 

H^^ronvlfm^i churdc r.r«.oug- 

F,d co,dhm,uo..t huH bHou 

not compounded the tasc. 3 ''" p l t. 334 ; 
V. Emperor. ^ ^ ^^5 ; 9 R. N. 154 ; 

I. L. R. 1937 Nag. 286: 
A. 1. R. 1937 Nag. 72. 


S. 345 — Scope of. 

A compromise arrived ‘‘t after the he.u.ng^of 

the appeal does not come ^ ^ 25 . 

Emperor v. ./. : 1933 I'l.L '1493 = 

6 R. A. 47 : A. I- R- 1933 AU. 434. 

S. 343-.SV«r« Of-Moslfrolo pmmm'f 

eoroproumo of. «ol 

Mni’istrale's permission viit-TX sirts. 

•’.S:hu 4 h„, uo pu- 

compoundable lliraSinob. 

compounded. Emperor \. Hira l J. 336 : 

UP.R.Cr.l907 : 2P.W.R^C.W; 

XLV of mO), S. j7jon_5«lisai«c»l 

wife of party ' J/L' /.nrred— CoHipost- 

complaint by husband, ^ y jy compound, 

tion with person not authorista 

effect of. P, C., there 

In order to apply S. 34 a, oerson who is 
should be real Sub-s. ( 2 ) of 

authorised to complainant who 

S 345. Composition with a ; A.q bar to -a 
is not authorised to ^ompmu competent to 
fresh complaint by the .1? Emperor. 

compound. Dajiba Ramji j. 581 : 

in? T C 549 : 29 Bom. L. R- 

.4,Bom.-5u'IlR‘’>27Eom.410. 
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Cr. P. CODE (1898), S. 307 

307— Ref cTence— Procedure. 

Judge niakiug reference should not record 
judgment or acquittal or conviction respect 

Chandra Das (F. B.) 34 Cr. L. J. 918 : 

145 I. C. 236 : 37 C. W. N.' 1180 : 
6 R. C 81 : A. I. R. 1933 Cal. 665. 

— -S. 3Q7~Rcfcrence~Procedtire-~Verdicl, 

xohcn io he Tcverscd, 


Where a reference is made to the High 
Court under S. 307, it is the duty of the 
Court to consider the evidence on the record 
as it stands, to weigh the respective opinions 
of the Sessions Judge and the Jury, and 
then to form its own conclusions. When 
this process lias been carried out and the 
opinions of the Judge and Jury have been 
measured, in the result, the verdict of the 
Jury should stand unless the evidence and 
the opinion of the Judge shoiv clearty that- 
it is wrong, and that in the interests of justice, 
it ought to be reversed. Emperor v. Jamaldin 
Fakir. 25 Cr- L- J- 1000 ; 

81 1. C. 712 : 51 Cal. 160 : 

28 C. W. N. 536 : 

A. I. R. 1924 Cal. 701. 


Cr. P. CODE (1898), S. 307 
agreeing with the verdict 


& ......i vctulUL of Jury, the 

bessions Judge should ask for their reasons for 
the verdict. Emperor v. Punil Chain. 

23Cr.L.J,421 
67 I. C. 581 : 3 P. L. T. 413 
1922 Pat. 218 
4 U. P. L,. Pat. 53 . 
A. I. R. 1922 Pat. 348. 


for. 


-S. 307 — Reference — Record of reasons 


An order of reference under S. 307 must be 
in the nature of a judgment giving a proper 
summary of the evidence and the reasons 
for the- opinion of the Judge making the 
reference. The words ^recording the grounds 
of his opinion’ in S. 307 mean that the Judge 
making a reference to the High Court should, 
in effect, show the reasons for his opinion 
in as clear a manner as he would have done if 
the case had been a Jury case, and he had 
had to write a judgment Emperor v. Sheo 
Ein- 29 Cr. L. J. 342 : 

108 r. C. 159 : 26 A, L. J. 296 : 

50 All. 540 : A. I, R. 1928 All. 622. 

S. 307— Reference — Reference of acade- 
mic interest not to be made. 


S. 307 — Reference — Procedure. 

mien a Judge makes a reference under 
S. 307 with regard to the charges 
which are triable by Jury, he is not 
absolved from the duty of proceeding with 
the aid of Assessors under S. 309 in 
respect of offences triable with the aid of 
Assessors. Chanbassappa v. Emperor. 

33 Cr. L. J. 172 : 
135 I. C. 495 ; 33 Bom. L. R. 1571 : 
' I. R. 1932 Bom. 111. 
A. I. R. 1932 Bom. 61. 

S. 207 —Reference — Procedure. 

Where some of the offences with which 
the accused are charged -are triable by Jury 
and some with aid of assessors , the proper 
procedure is to dispose of the charges triable 
w’itlj the aid of assessors and then to 
consider whether the interests of justice 
require that he should make a reference 
under S. 307. In re : Pachaimulhu. 

33 Cr. L. J. 533 : 
137 I. C. 810 (I) ; 62 M. L. J. 571 ; 
35 Sind 671 ; 55 Mad. 715 : 
J. R. 1932 Mad. 466 (1) : 
A. I. R. 1932 Mad. 512. 

S. 307 — Reference — Reasons for. 

A reference must be made fay a Sessions 
Judge to the High Court only where in the 
opinion of the Judge the verdict of the 
.Turj' is perverse or unreasonable or involves 
a miscarriage of justice or is altogether 
against the weight of the evidence. In re : 
Verrappa Goundan. 30 Cr. L. J. 317 ; 

114 1. C. 353 : 28 H. WC 575 : 

55M.L.J. 591: 
51 Mad. 956 : 1929 M. W. N. 185 ; 

I. R. 1929 Mad. 273 ; 
A. I. R. I92S Mad. 1186. 

S. 307 — Reference — Reasonsfor. 

In making a reference, under S. 307 dis- 


Where in a Sessions case an accused is found 
guilty by the Jury under S. 326, Penal Code, 
and the Court tninks that the conviction 
should be under S. 304, as the Court has 
power under S. 326 to impose a sentence 
of transportation for life or rigorous imprison- 
ment for ten year^, the question whether 
accused ought to be convicted under S. 326 
or S. 304, is in the nature of an academic 
one and hardly worth a reference under S. 307. 
Emperor v. Mahomed Adam Chohan, 

38Cr.L.J.327 : 

167 I. C. 43 : 38 Bom. L. R. 1186 : 

9 R. B. 274 : A. I. R. 1937 Bom. 60. 

— S. 307 — Reference — Reference, principles 

of— Jury returning verdict of conviction— Sessions 
Judge in favour of acquittal — Sole prosecution 
witness unreliable—Reference, whether compe- 
tent. 


A reference under S. 307 is not incompetent- 
where the only -witness for the prosecution 
upon which the Jury have based their verdict, 
is, in the opinion of the Sessions Judge, un- 
reliable. Such a case, is quite different from 
a case where the Sessions Judge merely takes 
a view of the evidence as a whole different 
from the view which the Jury are supposed 
to have taken in the matter It is not 
in every case in which the verdict of the 
Jury is one ■wh.icli (Joss not cornmend itself 
to the Sessions Judge that he is emitled to 
refer the case to the High Court. The prin- 
ciple applicable in oases under S. 307 is that 
where the verdict is a verdict which would 
not be come to by a reasonable man, then a 
reference under S. 307, is competent, Rmperor 
V. Lai Mohammad. 30 Ct. L.J. 1114 . 

119 I. C. 898 : 1. R. 1929 Pat. 626 : 

* A T lotn Par 174. 


.S. ^{j 7 — Reference— Reflections on Jury, 

^t?s%en to a Sessions .Tudge to disagree 
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Cr, P. CODE (I898), S. 307 

-S. 307 — Power of High 


Court on 


reference 

Under the provisions of S. 307, a High Court 
has very full powers to re-open all matters in 
connection with a verdict .of acquittal of a 
Jury witu wliich the Sessions Judge has 
disagieed and wliich lie has referred to tlie 
Court under the provisions of that section. 
But in dealing with such a case, the High 
Court will not interfere with a verdict of 
acquittal unless it is preverse and clearly and 
manifestly wrong. Emperor v. Panna LaL 

25 Cr. L. J. 981 : 

81 I. C. 629 : 22 A. L. J. 162 : 46 All. 265 : 

A. I. R. 1924 All. 411. 


S. 307 — Power of High Court on 

reference. 

When a case is referred to the High Court 
under S. 307, it is open to' that Court to 
consider the entire evidence in the case and to 
give due weight to the opinions of the Sessions 
Judge and the Jury, and acquit or convict 
the accused of any offence of which the Jury 
could have convicted upon the charge framed 
and placed before it. Emperor v. Zohra. 

21 Cr. L. J. 278 : 

55 I. C. 294 ; 1 P. L. T. 657 : 

A. I. R. 1920 Pat. 674. 


S. 307 — Power of High Court on 

reference. 


When the whole case is referred on disagree- 
ment as to some of the charges, the High 
Court may convict even on a charge on which 
the unanimous verdict of ‘ not guilty ’ was 
accepted by the Sessions Judge. Emperor v. 
Dwarha Nath Goswami. 34 Cr. L. J. 164 : 

141 I. C. 578 : 60 Cal. 427 ; 37 C. W. N. 91 : 
I. R. 1933 Cal. 138 : A. I. R. 1933 Cal. 47. 

S. 307 — Procedure— Case having some 

offences triable -with aid of Jury and some zvilh aid 
of Assessors — Sessions Judge must dispose of 
latter case before referring tinder S. 307. 


In a case where there are some offences triable 
with the aid of Jury and others with the aid 
of Assessors, the Sessions Judge is bound to 
dispose of the case in so far as the offences 
triable with the aid of assessors are concerned. 
He is not competent to refer the case of those 
offences to the High Court, nor can his 
reference give High Court jurisdiction to 
dispose of them. He cannot refer to High 
Court under S. 307, the case of anybody in 
regard to whom he is in agreement with the 
verdict of the Jury. In re : Bojji Reddi. 

39 Cr. L. J. 864 (a) : 
177 I. C. 288 : 47 L. W. 740 : 
1938 M. W. N. 581 : 1938 1 M. L. J. 871 : 

11 R. M. 304 (1) : A. I. R. 1938 Mad. 686. 

S. 307, 269 (3)— Procedure— Sessions 

Judge — Trial by Jury — Charges under Ss. 301 
and 325, I. P. C.— Verdict of Jury on the minor 
charge — Disagreement between Judge and Jury — 
Reference to High Court. 

The accused were tried by the Judge with 
Jury on charges under Ss. 304 and 325, Penal 
Code. The Jury found the accused guilty 
with respect to the charge under S. 325 ; with 


Cr. P. CODE (1898), S. 307 

this verdict the Judge disagreed and he 
referred the case to the High Court under 
o. 307 , Ilcldy tliat the case should be sent 
back to the Judge who tried it, with a direction 
that he .should pass orders and dispose of it 
as in a case tried by him with the aid of 
Assessors on the minor charges against the 
accused, under S. 325. Emperor v. Vyankalsins 
Sambhusing. 7Cr. L.J. 236 : 

9 Bom. L. R. 1057. 


~ ~S. 307 — Reference against verdict of 

Jury — High Court’s power and duty. 

In a reference under S. 307, although the 
High Court is bound in dealing witli it to give 
due weight to the opinion of the Sessions 
Judge and the verdict of the Jury, still it can 
decide lor itself the question of guilt' or 
otherwise of the accused. Emperor v. Sri 
Narain. 5 Cr. L. J. 484 : 

11 C. W. N.-715. 


S. 307 — Reference — Assistant Sessions 

Judge trying part of case with aid of rissessors— 
Decision appealable lo Sessions Judge— Case 
should be referred to High Court in entirely. 

The High Court, if it is to exercise its 
functions properly in a reference, cannot 
approach the transaction as a wliole with its 
hands tied as to one or more aspects. For the 
same reason eases tried by Assistant Sessions 
Judges in which the part tried with the aid of 
Assessors is appealable to tlie Courts of Sessions 
should, if possible, be referred to the High 
Court in their entirety if an impossible 
position is to bo avoided in dealing with 
references under S. 307. Emperor v. Horia 
Dhobi. 39 Cr. L. J. 156 i 

172 I. C. 780 : 18 P. L. T. 857 : 10 R. P. 346 : 

4 B. R. 165 ; A. I. R. 1937 Pat. 662. 


1. P. C. 


-S. 307 — Reference — Case under S. 301, 


\ Judge thinking that the verdict 
nder S. 304 is wrong and should be 
nder S. 302 jnust make reference to High 
ourt and not question Jury as to intention, 
nd for this purpose he can question tliern to 
nd out the reason for their verdict. He can, 

' J)e wants to get special verdict as regards 
le [>articular part of S. 304 under which tliey 
rvc verdict, question them after explaning 
ic law- General questions should be avoided. 
adekMandalv. Emperor. (F. B.). 

35 Cr. L. J. 496 : 

147 I C. 860 ; 38 C. V/. N. 254 : 61 Cal. 256 : 

c TO r’ ^74- A T R 1074 CA. 173. 


S. 307 — Reference— Court of the Judicial 

Commissioner of- Sind— Unanimous verdict of 
Jury— Judge’s disagreement— Reference, legality 

*A Judge of the Court of the Judicial 
Coinmi.ssToner in Sind trying a Sessions case 
has no power to make a reference to the 
Judicial Commissioner’s Court in its High 
Court Jurisdiction under S. 307, where such 
Jud"e disagrees with the unauimous verdict of 
the '’jury and considers that reference to the 
Hich Court is necessary. Emperor v.Jiand. 

^ 29 Cr. L. J. 945 : 

111 I. C. 865 : 22 S. L. R. 349 : 
- A. I. R. 1928 Sind 149. 
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duty is to acquit the prisoner. In re ; Nanni 
Kudumhan. 25 Cr.L. 1.145 

76 I. C. 289 : 45 M. L. J. 406 
18 L. W. 482 : 1923 M. W. N. 695 
A. I. R. 1924 Mad. 232. 


S. 307 — Reference — Validity of. 

A disagreement with the Jurors within the 
meaning of S. 307, is one of the conditions 
precedent to a reference. Emperor v. Mahhnn 
Xai Garodia. 34 Cr. L. J. 965 : 

145 I. C. 365 : 37 C. W. N. 591 : 
6 R. C. 102 : A. I. R. 1933 Cal. 472. 


S. 307 — Rcfcrcnee — Validity of. 

Accused charged with several charges — One 
charge triable with Jury — Other charges triable 
with aid of Assessors — .Judgment on latter 
charges not given — Reference to High Court of 
whole case — Reference is premature. Emperor 
V. Lachman Gangotn. 36 Cr. L, J- 469 : 

154 I. C. 16 : IS P. L. T. 367 : 

7 R. P. 441 : A. I. R. 1934 Pat. 424. 


S. 307 — Refctenee — Validity of. 

In referring a case under S. 307, it is not 
sufficient for the Sessions Judge to .say merely 
that he believes the evidence of witnesses on 
whose evidence the Jury has returned a verdict 
of not guilty ; lie should give reasons for his 
opinion in sullicicnt detail to enable the High 
Court to appreciate it and to give due weight 
to it. Emperor v. Piniit Chain. 

23 Cr. L. J. 421 : 

67 I. C. 581 . 3 P.L. T. 413 ; 

1922 Pat. 218 : 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 


— S. 307 — Reference — Validity of. 

It is necessary tiiat the trial .Judge should 
for himself appreciate tlie evidence and form 
his own opinion on tiic case so as to sec 
wliether it i.s necessary for the ends of 
justice to maUc a reference against the 
verdict. Ilu v. Emperor. 

36 Cr. L. J. 358 : 
153 I. C. 454 ; 62 Cal. 337 ; 
7 R. C. 378 : A. I. R. 1934 Cal. 847. 

S. 307 — Reference — Validity of. 

It is not open to a Court of Session to accept 
the verdict of the Jury on one charge and dis- 
.ngree with the Jury on another charge and 
refer, the matter to the High Court under 
S. 807. Ramjanam Tewari v. Emperor. 

36 Cr. L. J. 856 : 
155 I. C. 866 ; 16 P. L. T. 348 ; 
14 Pat. 717 : 7 R. P. 634 .- 
A. I. R. 1935 Pat. 357. 

S, 307 — Reference — Validity of. 

Jury finding accused guilty on admissible 
evidence — Jury refusing to accept Judge’s 
view as to amount of corroboration required — 
Reference to High Court held not proper. 
Haris Chandra v. Emperor. 34- Cr. L. J. 432 : 

142 I, C. 896 : 1932 A. L. J. 1089 : 
1. R. 1933 All. 144 : A. I. R. 1933 All. 94. 


Cr. P. CODE (1898), S. 307 

— ^S. 307 — Reference ~ Validity of— 

Practice. ' • •' 

A Sessions Judge who refers a case under 
S. 807 should state exactly what material 
portions of tlic evidence he believes to be true, 
and his reasons for arriving at his conclusions.’ 
He should not content himself with repeating 
any remarks in his charge to the Jury adding 
merely sucli a vague remark as ‘‘for these and 
other reasons I submit the case for the orders 
of the High Court.” Emperor v. Dyamanaik 
Annappanaik. 1 Cr. L. J. 586 ; 

6 Bom. L. R. 519. 

S. 307 — Reference — Validity of. 

S. 307 does not contemplate that a Sessions 
Judge, who docs not Iiappen to agree with the 
verdict of a Jury, should necessarili' make a 
reference to the High Court especially where 
pure questions of fact are involved, which are 
matters for the decision of the Jury and the 
Jury alone, unless there is something to show 
that the verdict of the Jury was manifestly 
wrong and definitely contrary to the weight of 
tlic evade ncc. Meaian Howladar v. Emperor. 

31 Cr. L. J. 698 ; 

124 I. C. 523 : A. I. R. 1929 Cal. 737. 


S. 307— Reference— Validity of. 


S. 307 requires that Judge should be clearly 
of opinion that ends of justice require sub- 
mission to High Court. Emperor v. Panchanon 
Sarkar. 34 Cr. L. J. 608 : 

143 I. C. 600 : 37 C. W. N. 341 : 

I. R. 1933 Cal. 448 : 
A. I. R. 1933 Cal, 404. 


S. 307— Reference— Validity of— Trial 

of certain offences zoilh Jury and of others with 
jurors as assessors^ — Difference of Judge in vetdicl 
and opinion — Reference to the High Court. 


A Sessions Judge tried the accused with the 
aid of a jury. The accused W’cre charged with 
offences, some of which were triable with jury 
and others were not so triable. At the con- 
clusion of the trial, the Sessions Judge took 
the verdict of the jury in respect of offences 
triable with jury ; and with regard to other 
charges, took the opinion of the jurors as 
assessors, and disagreeing with their verdict 
and opinion, the Sessions Judge referred under 
S. 307, the whole case to the High Court. Ihe 
liicli Court upheld the verdict of the Jury ; 
and with regard to other charges, returned the 
case to the Sessions Judge so that he might 
deal with it according to law, remarking mat 
the Sessions Judge should not have joined 
them in the reference. Emperor \.^is^wanad^. 


s. 307— Reference— Validity of. 

rdict of Jury justified on evidence— Refer 
e ought not to be made. 

144 I. C. 872 fii R.^P 12 
A. I. R. 1933 Pat. 481 
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— ^ — — S. 307 — Reference— Disagreement bet- 
ween members of Jury — Duty of High Court to 
consider verdict of minority. 

Where the Sessions Judge under the Jury 
differ and there is a division in the opinion of 
the Jury, the High Court will consider not only 
the opinion of the majority but also that of the 
minority of the Jury. Emperor v. Punit Chain. 

23 Cr. L. J. 421 : 
67 1. C. 581 : 3 P. L. T. 413 : 
1922 Pat. 218 ; 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 

S. 307 (1) — Reference — Duty of Judge 

— Disagreement of Judge with verdict — Duty of 
Judge before making reference. 

Where in a trial by Jury, a brief verdict of 
‘ not guilty ’ is given and the Sessions Judge 
disagrees, he should, before making a reference 
under S.'307, put such further questions to thi 
Jury as may bring out their meaning more 
precisely. Emperor v. Walter Turner. 

16 Cr. L. J. 587 : 
30 1. C. 139 : 35 P. W. R. 1915 Cr. : 

A. I. R. 1915 Lah. 135. 

S. 307 — Reference — Discretion — Ends of 

jttstice. 

The decision as to whether a case tried by a 
Jury should or should not be referred to the 
High Court under S. 307, is a matter entirely 
within the discretion of the Judge and it is 
only w'hen he is clearly of opinion that it is 
necessary for the ends of justice to submit the 
case to the High Court that he should submit 
it. Where the Judge is not clearly of opinion 
that he should submit a case under S. 307 and 
does not submit it, the High Court in appeal 
will not interfere with his decision. Ramdas 
Rai V. Emperor. 30 Cr. L. J. 721 : 

117 I. C. 173 : 8 Pat. 344 ; 
10 P.L. T. 409 : I. R. 1929 Pat. 381 : 

A. I. R. 1929 Pat. 313. 

S. 307 — Reference — Duty of High Court. 

Case referred — High Court has to decide after 
giving due weight to verdict of Jury and 
Court — Verdict need not necessarily be 
perverse. Emperor v. C. Barwick. 

33 Cr. L.J. 220 ; 
136 I. C. 5 : 33 P. L. R. 443 : 
13 Lah. 573 : I. R. 1932 Lah. 181 ; 

A. I. R. 1932 Lah. 345. 

S. 307 — Reference — Duty of High Court. 

On a reference under S. 307, the High Court 
has to consider the entire evidence in the case 
and to give due weight to the opinions of the 
Sessions Judge and of the Jviry. Emperor v. 
Punit Chain. 23 Cr. L. J. 421 ; 

67 I. C. 581 : 3 P. L. T. 413 : 
1922 Pat. 218 : 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 

S. 307 — Reference — Duty of High Court. 

Under S. 307 (3), at is not to the opinion of the 
Jury alone that the High Court have to give due 
weight, but also to the opinion of the Sessions 
Judge. Emperor v. Neamalulla. 

14 Cr. L. J. 556 : 
21 1. C. 156 : 17 C. W. N. 1077. 


Cr. P. CODE (1898), S. 307 

S. 307 — Reference — Duty of High Court 

on reference. 

In a reference under S. 307, all that the High 
Court has got to decide is whether the verdict 
of the Jury was a reasonable verdict, which a 
body of reasonable men could arrive at having 
regard to the evidence irrespective of the 
question whether tlie High Court itself would 
arrive at the same conclusion after hearing the 
case. Emperor v. Annada Charan Roy. 

18 Cr. L. J. 551 ; 

39 I. C. 695 : 21 C. W. N. 435 : 

A. I. R. 1917 Cal. 833. 

S. 307 — Reference — Duty of High Court 

on reference. 

IVhere a Jury have convicted, the High Court 
has to see not merely that there is evidence of 
guilt but that the evidence is strong enough 
to preclude any reasonable doubt in the minds 
of the Jury as to the guilt of the accused. 
Dagdu Kondaji v. Emperor. 34 Cr. L. J. 660 : 

143 I. C. 495 : 35 Bom. L. R. 183 : 

I. R. 1933 Bom. 276 : A. I. R. 1933 Bom. 144. 

S. 307 — Reference — Didy of High Court 

to consider entire evidence — Interference with 
verdict — Principles. 

In a reference under S. 307, the High Court 
has to consider the entire evidence, and to 
decide after giving due weight to the opinion 
of the Sessions Judge and the Jury whether 
the charge was made out against the accused, 
and whether the verdict was right or not and 
it will not interfere ^Yith the verdict of a Jury 
unless it is shown that the verdict was mani- 
festly wrong and that there were no sufficient 
materials to justify it. Emperor v. Balai 
Ghose. 31 Cr. L. J. 667 ; 

124 I. C. 486 : 50 C. L. J. 518 ; 

A. I. R. 1930 Cal. 141. 

Ss. 307, 342 — Reference — Duty of High 

Court — Verdict manifestly wrong -or perverse, 
finding as to. 

Where in a case tried by a Jury, the Sessions 
Judge disagreeing with the unanimous verdict 
of the Jury makes a reference to the High 
Court under S. 307, the question to be decided 
by the High Court is whether the verdict of 
the Jury is manifestly wrong or perverse. The 
High Court has not to decide what would 
appeal to it as true or false, but has to consider 
whether the view taken by the Jury was such 
as could not be supported on any consideration 
of the case whatsoever. Emperor v. Mohammad 
Shafi. 26 Cr. L. J. 1576 : 

90 I. C. 536 : A. I. R. 1926 Oudh 57. 

S. 307 — Reference — Duty of Judge to 

stale his oivn opinion referring to material 
evidence. 

In a reference under S. 307, the Judge 
should set out in some detail his -own opinion 
regarding the evidence and should state 
more particularly which part of the evidence, 
in his opinion, would entitle the Court in 
the interests of justice to convict the 
accused upon the charges, referred. A mere 
statement that the reasons for the reference 
are indicated in the charge to the Jury 



2099 


ALi, IJ>5D1A CiUMlT^Atf BlGJLSf (1904— 1940) 


2i66 


Cr. P. CODE (1898), S. 307 

— S. 307 liefcTciice — JVJtcn competent. 

■^Ihcre a Sessions Judge disngreos uilli the 
crdict of a Jury, S. 307 gives lun\ a discretion 
to submit the ease to Itic High Court: it is 
only when lio is clearly of opinion that it is 
necessary for the ends of justice to submit the 
ease to tile Iligli Court, lljnl lie is bound to do 
so, if iic is not clearly of that ojiinion, his 
Oulurc to submit the ease to the High Court 
is not a subject for interference bv tlic lligli 
Court on apfic.al. Ernn Kttan v. Emperor. 

24 Cr. L. J. 888 : 

44 I. C. 950 : 50 Cal. 658 ; 

A. I. R. 1924 Cal. 47. 


S. 307— Rr/errua— IfVicn (o be made. 

Tliough on the one hand reference should not 
be made in every case in wliieli llic Judge 
finds himself in disagreement with llie Jury, 
on the other, the pou-er of reference is not 
confined to those eases 6nly in which in the 
opinion of the Judge tlic verdict of tlic Jury is 
entirely jicrvcrsc. No hard and fast rule can 
be laid down. Tiic Judge must apply his 
mind and decide wliellicr tlic ends of justice 
demand a reference. TIic decision whether a 
reference sliould or slioiild not be made 
depends upon tlic extent of disagreement whicli 
the Judge alone can feel. The lligli Court in 
a ease in which tlic Judge has not thought it 
fit to refer u ease to Higli Court under S. 307 
cannot direct him to do so. The Judge should 
leave the case in tiic hands of the executive 
authorities if he thinks that injiistioc had been 
done and he cannot interfere under the law. 
Eamcshicar Singh v. Emperor, 

38 Cr. L. J. 919 : 
170 I. C. 464 : 16 Pat. 413 ; IS P. L. T. 607 : 

3 B. R. 734 : 10 R. P. I2S ; 
A. I. R. 1937 Pat. 440. 


S. 307 — Reference — Whether trying 

officer can refcr—JlcJcrcncc by the .Judge. 

A reference made under S. 307 is not invalid 
in consequence of its having been made by an 
officer, who had laid the trial, hut who, at (he 
dale of Uic rcfcrcuce, had ceased to be a Judge. 
Emperor v. Dil Mohammad Sheihh. 

2 Cr. L. J. 386 : 

2 C. L. J. 48. 

— : — — — Ss. 307, 310 — Ecjercncc— Stage for plea 
of previous conviction. 

A case referred under S, '.'107, tlicrc is no 
conviction or acquittal in the .Sessions Court. 
It is tiic High Court which in such ease can 
acquit or convict and it is not until after 
conviction by the High Court that the accused 
can be asked to plead to the prior convictions. 
Emperor v, Kandasami. 5 Cr. L. J. 422 : 

I. L. R. 30 Mad. 134. 

Ss. 307, 439~Ecfcrcnce—Eefcrcncc, 

'lohen to be madc—Failurc to maUc reference— 
Power of High Court to direct reference. 

It is ordinarily a matter entirely Avithin the 
discretion of the Sessions Judge ns to whether 
he should make a reference to the High 
Court under S, 307. Tliis discretion, however, 
should alwa 3 's be exercised when the Judge 
thinks that the verdict is not supported by 
the evidence ; it is the only Avay in Avhicli 
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a miscarriage of justice bj’ a perverse verdict 
01 a Jury can be remedied by, tlie High 
Court. It is not necessary that before mak- 
jng_ a reference, the Sessions Judge should be 
satisfied that the verdict is perverse, it is 
sufficient Hint he should, be clcarlj’ of opinion 
that a reference is necessary for the ends of 
justice.. If ill a case in Avhicli for the ends 
of justice a reference is necessary, the Sessions 
•ludgc fails to make tlic reference and thus 
deprive.s the High Court of an opportunity to 
deal with the ease on its merits, he does 
soiiielliirig more than merely acting in the 
erroneous c.xcrcisc of liis discretion. He fails 
to exercise his jurisdiction and this failure 
operalc.s to the prejudice either of the Crown 
or of the accused, and it is Avcil within the 
power of the High Court under S. 430 to 
flirccl the Sssions .ludgc in such a case to 
.submit the ease to the High Court for its 
eousidcrntioii utider S. 307. Saroda Charan 
Mistri V. Emperor. 26 Cr. L. J. 1006 : 

87 I. C. 606 ; 41 C. L. J. 320 : 

A. I. R. 1925 Cal. 795. 

S. 307 — Scope. 


.ludgc thinking verdict of Jurj' wrong but 
not'cxpressing disagreement can give judgment 
Avitliout referring to High Court. Mhasku Main 
Kudalc V. Emperor. 37 Cr. L. J. 26 ; 

156 I. C. 1090 : 37 Bom. L. R. 109 : 
8 R. B. 159 : A. I. R. 1935 Bom. 165. 

Ss. 307, 423 (2) — Scopc—Rcfcrcnce— 

Appeal and reference or dislinclion between— 
Poxvrrs of High Court — Power of High Court on 
reference. 


The Court to which the ease is submitted 
is not hearing an appeal though it has the 
powers of an Appellate Court. There is nothing 
to appeal from. There has been no judgment 
jias.sccl. There has. been no verdict accepted. 
There has been no judgment based on that 
verdict. The Court on the hearing of a sub- 
milled ease is free to acquit or convict with- 
out its being necessary to alter or reverse any 
A’crdiet, It cannot, however, acquit or convict 
Avitliout considering the Jury’s opinion. It 
has to give that opinion in its proper form 
unnUered and unreversed proper weight but 
it can lear-e an ojunion which, if accepted, 
would amount to a verdict of acquittal com- 
pletely untouched and .still convict and vice 
versa. As that tribunal is not concerned svith 
the nltcralion or reversal of a verdict (which 
alteration or reversal is not a necessary step 
before it can proceed to its conclusion). S. 42:5 
(2) does not come into play. Dattairaya Sada~ 
shiv Karve v. Emperor. (F. B.). 

41 Cr. L. J. 289 : 

186 I. C. 402 ; I. L. R. 1940 Nag. 394 ; 

10 T? M 704 : A. I. R. 1940 Nae. 17. 


' S. 307 [2)— Scope, whether includes. 

charges triable by Judge with aid of Assessors. 

S 307 is part of a group of sections deal- 
ing with trials by Jury and when Sub-s. (2) 
refers to acquittal or conviction on ‘any of 
the charges on Avhich such accused has been 
tried,’ it means, any of the charge.s on which 
the accused has been tried by Jury. It does 
not include those' charges which were not 
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A Judge of the Court of the Judicial 
Commissioner of Sind sitting in Sessions has i 
under S. 307, no power to differ from the 
verdict of a Jury and refer a case to the 
Court sitting in its High Court jurisdiction. 
Emperor v. Mitlioo. 25 Cr. L. J. 428 : 

77 I. C. 604 : A. I. R. 1925 Sind 34. 

S. 307-~Reference — Jurors returning 

verdict giving accused benefit of doubt — Pro- 
cedure — Reference. 

Where the Jury returned an unanimous 
verdict to the effect that they would give 
the accused the benefit of doubt, and there- 
upon the Sessions Judge questioned the Jury 
“ on what point do you feel a doubt : ” 
Held, that the procedure had no warrant 
in law, The fact that a Sessions Judge 
might and does take a different view of the 
evidence from that which the Jury took is 
no ground for a reference under S. 307. 
Emperor v. Bhuhhan Dubeif. 31 Cr. L. J. 54. 

120 1. C. 290 : 11 P. L.T. 605 : 
A. I. R. 1930 Pat. 208. 

S. 307 — Reference. 

Jury returning their unanimous verdict of 
guilty inspite of warning by the Judge. — 
Reference, proper, where the learned Judge, 
in delivering his charge placed before the 
Jurj' all the evidence and pointed out the 
grave defects in the case for the prosecution, 
and where, in spite of his warning, the Jury 
were unanimous in finding all the accused 
guilty. Emperor v. Komoruddin Sheikh. 

A. I. R. 1928 Cal. 233. j 

I 

S. 307 — Reference — Nature of — Case 

against accitsed 7nust be referred as a whole — Par- 
ticular changes alone cannot be referred. 

Where a Sessions Judge refers a case by virtue 
of the powers given by S. 307, he must refer 
the whole of the case against the particular 
accused, and not merelj' those charges on which 
there happens to be a finding with which he 
disagrees. Einperor v. Naval Bchari Lai. 

32 Cr. L. J. 81 ; 
128 I. C. 2 ; 1939 A. L. J. 1168 : 

I. R. 1931 All. 2 : 52 All. 881 : 

A. I. R. 1930 All. 489. 

S. 307 — Reference, nature of. 

Judge must submit whole case to High Court 
and not individual charge as to which there is 
disagreement between him and the Jury. Empe.- 
ror V. Hazari Lai. 33 Cr. L. J. 505 : 

137 I. C. 190 : 13 P. L. T. 93 ; 
11 Pat. 395 ; I. R. 1932 Pat. 148 : 

A. I. R. 1932 Pat. 156. 

S. 307 — Reference, nature of — Proce- 
dure. 

In making a reference to the High Court under 
S. 307 (2), the Sessions Judge should not enter 
his finding on any of the charges but should 
refer the entire case for consideration. Emperor 
V. Ekabbor. 27 Cr. L. J. 617 : 

94 I. C. 361 : A. I. R. 1926 Cal. 925. 

s. 307 — Reference, nature of. ! 

Sub-s. (2), S. 307, does not intend that when ! 
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the Judge is not prepared to accept the verdict 
of the Jury in its entirety, the whole case is 
to be referred to the High Court. It only con- 
templates a reference in the case of those per- 
sons in respect of whom the Judge declines 
to accept the verdict. Emperor v. Babar AH 
Gazi. 16 Cr. L. J. 321 : 

28 I. C. 657 : 19 C. W. N. 584 ; 

21 C. L. J. 492 : 42 Cal. 789 ; 

A. I. R. 1915 Cal. 731. 

S. 307 — Reference — Necessity of.] 

It is no necessary part of the function of the 
Judge to have an opinion of his own about 
mere questions of fact and to assert it. His 
power only arises when having an opinion con- 
trary to that of the Jury he thinks that it is 
necessary for the ends of justice to submit the 
case to the High Court and this power should 
always be exercised with due regard to the fact 
that the constitutional tribunal to decide ques- 
tions of fact is the Jury and not the Judge. 
Bepin Chandra Mandal v. Emperor. 

29 Cr. L.J. 819: 

111 I. C. 323 : 47 C. L. J. 483 : 

32 C. W. N. 673 : A. I. R. 1928 Cal. 444. 

S. 307 — Reference — Oral evidence, appre- 
ciation of — Procedure. 

Where a case rests entirely on oral evidence, 
the Jury wlio saw the vitnesses and heard them’ 
are most competent to judge the value 
of such evidence, and effect should be given to 
their verdict in a reference under S. 307 of the 
Cr. P. C. Emperor v. Faratula Mondal. 

26 Cr. L. J, 677 ; 

86 I. C. 53 : 40 C. L. J. 592 : 
A. I.R. 1925 Cal. 394. 

S. 307 — Reference — Points of reference. 

In referring a case to the High Court, under 
S. 307, the Sessions Judge must say in his refer- 
ence in clear and unambiguous terms what is 
the offence which has, in his opinion, been com- 
mitted by the accused, and on what grounds in 
that respect, he differs from the Jury. When 
a reference, under the section, is made by the 
Sessions Judge, he should state with some ful- 
ness his view of the evidence and the credibi- 
lity of the more important witnesses, because 
not being in a position to pronounce any opi- 
nion upon the demeanour of the witnesses, the 
High Court has to attach more or less weight 
to the opinion of the Judge who saw and 
heard the witnesses. Emperor v. Chandra 
Krishna. 7 Cr. L. J. 192 : 

10 Bom. L. R. 173. 

S. 307 — Reference — Powers of High 

Court — Opinions of Judge and Jury, weight to be 
attached to. 

In a reference under S. 307, the High Court 
is not bound to put the opinion of the Jury 
on a higher plane than the opinion of the 
Judge; both should be given due weight, 
and as a general rule, the opinion of the 
Sessions Judge should carry more weight 
as he is trained to weigh and appreciate 
evidence and is bound to give reasons for 
his opinion. Emperor v. Ram Chandra Roy. 

29 Cr. L. J. 823 : 
111 I. C. 327 ; 55 Cal. 879 : 

A. I. R. 1928 Cal. 732. 
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S. 207~Vcrdicl of Jury, what is. 

The opinion of a Jury is its verdict and 
not the reasons on wliich llie verdict is 
based. Emperor v. Punil Chain. 

23 Cr. L. J. 421 : 

67 I. C. 581 : 3 P. L. T. 413 : 

1922 Pat. 218 : 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 

S. 308 — Discharge of .Jury. 

Misconduct of Juror alleged at end of trial— 
Discharge of Jury and fresli trial of accused 
should not he allowed. Superintendent and 
Jtcmcmbranccr of Legal Affairs, Bengal v. Ajit 
Munshi. 33 Cr. L. J. 869 : 

140 I. C. 18 : I. R. 1932 Cal. 683 : 

A. I. R. 1932 Cal. 750 (2). 

S. 308 — Discharge of Jury, forum of— 

Exercise of power. 

Where the question of misconduct on the 
part of tlic .Turj’ or other similar sufTicicnt 
cause arises, the Sessions .Tudge has inherent 
power to discharge the Jury and empanel 
another. The Cr. P. C, docs not ’ provide 
for sucli circumstances, but the presumption 
that Jurors will discharge their duties with- 
out impropriety may explain the omission. The 
power to discharge a Jury on such grounds 
is discretionary, hut must not be exercised 
lightly, nor until the Judge has satisfied him- 
self by such form of enqjiiry as, in the 
circumstances, he can adopt that reasonable 
grounds exist for exercising the power. Jiahim 
Sheihh v. Emperor. 24 Cr. L. J. 677 : 

73 I. C. 773 : 50 Cal. 872 : 

37 C. L. J. 595: 

A. I. R. 1924 Cal. 724. 

S. 308 — Verdict of "not guilty,” ejfect 

of — Order under S. SOS implying guilt and sug- 
gesting departmental action against accused, 
legality of — Presumption of innocence. 

It is not open to a Sessions Judge to construe 
a verdict of “not guilty" of the Jury or the 
majoritj^ of them, ns being open to the hypo- 
thesis that they have considered that the 
accused was guilty of some miseoiicluct not 
amounting to an offence : the only legitimate 
inference is that in the opinion of *hc .Jury 
or the majority of them, as the ease may be, it 
is not establisljcd that the accused had com- 
mitted the offence with whicji he was charged. 
Where a Jury has returned a v'crdict of ‘not 
guilty,’ it is not open to a Sessions .Tudge in an 
order under S. 308 to pass remarks implying 
guilt of the accused and suggesting, for the 
consideration of the Police Department, that 
severe departmental action in such manner as 
they might think fit should be taken against 
him. The accused having'undergone a criminal 
trial, and having had an order passed in 
his favour, which operated as an acquittal, is 
entitled to the benefit of the order and all the 
consequences which it implies. Ahmed Shah 
Sikander Shah v. Emperor. 

30 Cr. L. J. 877 : 

118 I. C. 195 : 1. R. 1929 Sind 163 ; 

A. I. R. 1929 Sind 145. 

^ S. 309. 

See Penal Code, S. 302. 
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When a Sessions Judge differs from the 
Assessors in his view of a case, he should always 
record carefully the grounds on which tL 
Assessors base their opinions and should make 
some refercnce'to the matter in the judgment. 
Guranditta v. Emperor. 3 Cr. L T 137 •' 

6 P. L. R. 657 : 48 P. R. Cr.l90S. 

J — S. 309-t A ssessors, opinion of, necessity 

of taking— Judgment, requisites of. 

In a trial with assessors, it is the duty of the 
presiding Judge to ascertain the opinion of the 
Assessors after summing up the evidence to 
them if he thinks it necessary, and then to 
deliver a judgment. That judgment must 
conform to the provisions of S. 367 and must 
accordingly contain the reasons for the Judge’s 
decision. The section is not complied with 
if the .Judge merely states ' that he agrees with 
the opinion of the assessors. Nirmal Kumar 
Bhowmik v. Emperor. 39 Cr. L. J. 835 : 

177 I. C. 29 : 42 C. W. N. 896 : 
11 R. C. 209 : A. I. R. 1938 Cal. 551. 

S. 309 — Assessors, opinions of, delivered 

in writing — Irregularity. 

Where in a Sessions trial held with the aid 
of Assessors, the Assessors delivered their 
opinions in writing, instead of orally to the 
Judge, this contravention of the provisions of 
S. 300 does not affect the legality of the trial 
in the absence of a finding tliat it led to a 
miscarriage of justice. Begu v. Emperor. 

26Cr.L.J. 1059': 
88 I. C. 3:2 0. W. N..447 : 
48 M. L. J. 643 : 41 C. L. J. 437 : 

27 Bom. L. R. 707 : 

6 Lah. 226 : 23 A. L. J. 636 : 

1925 M. W. N. 418 : 

7 L. L. J. 324 : 52 I. A. 191 : 

A. I. R. 1925 P. C. 130. 


S. 309 — Cross-examination of Assessors, 

legality of. 

The cross-examination of the Assessors^ is 
entirely contrary to law. S. 309 does not give 
power "to the Judge to question the Assessors 
until they have delivered their opinions 
and lie has recorded such opinions. Nazuntiddi 
V. Emperor. ^ 13 Cr. J. 497 : 

ii; T r.. 641 : 40 Cal. 163. 


-S. 309— Duty of Court. 


The fact that the accused is charged ^in the 
same trial with another offence triable by Jury 
and that the Judge disagrees with the verdict 
of the Jury on that charge and desires to make 
a reference to the High Court, does not absolve 
the Sessions Judge from his duty to give 
judgment on tlie charge tried by him with the 
aid of Assessors. In re : Kambala 

50 I. C. 832 : 9 L. W. 376 
36 M. L. J. 452 
26 M. L. T. 45 : A. I. R. 1919 Mad. 19. 

s. 309— Duty of Court. 

Under S. 309, Cr. P. C., the Sessions Judge 
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Avith tlic Jury ; it is incumbent .npon him 
to do so if he is clearly of opinion that such 
a course is necessary for the ends of justice ; 
but this does not requite that he should make 
reflections upon the conduct of the Jurors, 
Avhich arc not supported by the evidence on 
the record. Mamjru ChoxvdhuTij v. Emperor. 

25 Cr. L. J. 776 : 
81 1. C. 264 : 38 C. L. J. 397 : 
51 Cal. 418 .• A. I. R. 1924 Cal. 323. 

S. 307 — Reference, test of — ValidiUj of. 

The real test that has to be applied in a 
reference under S. 307" Avhen the Judge dis- 
agrees with the verdict of the Jury, is to sec 
whether the verdict is so unreasonable that 
seven reasonable men could not liave arrived at 
that verdict. Emperor v. Golam Kader. 

25 Cr. L. J. 1284 ; 
82 I. C. 356 ; 28 C. W. N. 876 : 
A. I. R. 1924 Cal. 956. 

S. 307 — Reference — Trial on several 

charges — Acquitlal bp Jury — Magislralc agreeing 
in Tcspccl of graver diargcs — Reference on minor 
charges, propriety of. 

There is nothing to prevent a Judge who has 
acccjJtcd the findings of the .fury in favour of 
the innocence of the accused in respect of 
certain graver charges, from making a refer- 
ence under S. 307 with the object of having 
some of the accused convicted on minor 
charges, where the prosecution iias failed not 
because of the evidence happening to be false 
but because of the facts alleged being insulfl- 
cient to support the graver charges. Emperor 
V. Hari Das Mitra. 24 Cr. L. J. 674 : 

731, C. 770 : 37 C. L. J. 34 : 
A. I. R. 1923 Cal. 108. 

S. 307 — Reference (o High Court — 

EnUj of Court. 

When a reference is made to the High Court 
under S. 307, th.e language of the section docs 
not justify any undue iireferencc being given 
to the opinion of the Jury over that of the 
Judge. The High Court must weigh both the 
opinions and consider the entire evidence on 
the record just as it would consider in any 
other criminal matter coming before it for 
decision. Emperor v. Ram Charon. 

25 Cr. L. J. 785 : 
81 I. C. 305: no. L.J. 210: 
27 O. C. 29 : A. I. R. 1924 Oudh 314. 

S. 307— Reference to High Court— Duly 

of Sessions .fudge to ask Jury reasons of verdict 
— Huly of High Court to go into evidence. 

Upon a reference under S. 307, a High Court 
is bound to consider the entire evidence and 
give weight to the opinions of the Sessions 
Judge and the .Tury. In such a case, the Ses- 
sions Judge should ask the Jury the reasons 
for their verdict, but his failure to do so does 
not debar the High Court from entertaining 
the reference. The absence of the reasons of 
the Jury in such a case only enhances the 
responsibility of the High Court in the matter 
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and requires it to go more carefully into the 
evidence. Emperor v. Bhuilolan Singh. 

23 Cr. L. J. 11 : 

64 I. C. 379 : 6 P. L. J. 264 : 

2 P. L. T. 655. 

S. 307 — Reference to High Court — Dulu 

of High Court. 

In case of a reference to the High Court 
under S. 307, it is not within the province of 
the High Court to examine the evidence and 
decide for itself whether in its opinion the 
evidence justifies the verdict arrived at, but 
it should examine the evidence to see Avhether 
upon that evidence the verdict is such as a 
reasonable man could give : In rc : Vccrappa 
Goundan. " 30 Cr. L. J. 317 : 

114 I. C. 353 : 28 L. W. 57-5 ; 

55 M. L. J. 591 : 51 Mad. 956 : 

1929 M. W. N. 185 : I. R. 1929 Mad. 273 ; 

A. I. R. 1928 Mad. 1186. 

S. 307 — Reference to High Court — Pro- 
cedure. 

In ordinary eases tried by Jury, there is no 
appeal except on a matter of law under S. 418. 
Where, however, a case is tried by Jury under 
the provisions of Chap. XXXIII of the Code, 
an appeal lies to the High Court on matters 
of fact as well as on matters of law under 
S. 449. In such a case, the findings of the Jury 
on questions of fact are not final, and if there 
is a disagreement between the Judge and the 
.lury and the case is referred to the High 
Court under S. 307. the High Court must con- 
sider all the evidence in the case and give 
judgment after considering it as well as the 
opinions of the Judge and the Jury. Emperor 
V. Bimnl Parshad. 26 Cr. L. J. 1241 : 

88 I. C. 857 : 1 L. Cas. 567 : 

6 Lah. 98 : A. I. R. 1925 Lah. 401. 

— S. 307 — Reference to High Court — 

Procedure — Powers of High Court. 

Where a Judge hears a ease with a Jury and 
disagrees witli them to such an extent that 
he feels lliat he cannot accept their verdict, 
lie is entitled to refuse to accept that verdict 
and submit the ease with his reasons to the 
High Court. The High Court then lias tliroAvn 
upon it the burden of examining for itself the 
entire evidence in the case deriving such 
assistance, as it can by giving due Avcight to, 
without being bound by, the opinion of the 
Sessions Judge and the Jury. The opinion of 
the Sessions .ludge is that as expressed in the 
reference or at the hearing, and the opinion 
of the .Tury is usually found expressed in the 
verdict, In such a case as the above, the High 
Court must make up its own mind, realising 
that it has a disadvantage in not having seeri 
the witnesses, but has a freer hand than a 
Court of Appeal generally has. If it comes to 
the conclusion on the evidence that it should 
not convict if Uie case came before it in the 
capacity of a Trying Judge — and in arriving 
at that conclusion, it must give due weight to 
the fact that other persons have taken other 
views and have seen the witnesses — then ^ its 
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must }’ivc juil;j;incnt after rceonliu^ the ujiiniou 
of the asscssorH. In rt: Knmhiila Sartviitim. 

20 Cr. L. j; 352 (a) : 
SO I. C. 832 : 9 L. W. 376 ; 
36 M. L. J. •152 : 26 M. L. T. -15 : 

A. I. R. 1919 Mad. 19. 

S. 309 — Dull/ of ./ud^c — Itiotini^, charge 

of—liighl of private diffiicc—biitij of ./tntge. 

Ill a case of rioting wiiere the dispute arises over 
tile iiossessioii of a piece of land and tlie Crown 
admits tiic possession of the aeeuseri and tlie 
accused titeniselves urge the plea of private de- 
fence, it is the duty of the Sessions Judge to ex- 
plain to tlie .Vssessors tiie legal aspect of the plea i 
put forward by the accused, and to direct their 
attention to it by jmlting sjiecilie questions to 
them on the point. In such a case general 
questions such as “Has the offence of rioting 
been proved against any of tiu; accused V” are 
utterly insuHicient. Sunder /fuAv/i Singh v. 
Emperor. 19 Cr. L. J. 983 : 

-18 I. C. 163 : 3 P. L. J. 653 : ‘ 
1918 Pat. 359 : A I. R. 1918 Pat. 308. 

S. 309 — Judgment — Deliver;/ of oi){nion'S 

of Asssesxars — .Judge, iedielhcr competent to vieio 
.scene of offence afteneards. 

Under S. hOO (g) a Sessions .fudge is bound 
to give judgment after tlie .Vs.-essors have 
given their opinions and he is not mimpetent 
to take into .■icconnt his observations of the 
locality where the crime was committed ami 
which is visited by him alone after the 
Assessors have given llicir opinions. Dt'/a 
V. Emperor. 19 Cr. L. J. 54 : 

43 I. C. 86 ; 9 L. B. R. 88 : 
A, I. R. 1918 L. Bur. 22. 

S. 309 — Procediire--.lssc.<s<jrs, opinion 

of, necessity of taking. 

At a Joint trial held with the aid of .Assessors, 
one of the accused was charged with the 

offence of abetment of murder, while the 

other two accused were tried for tlie offence 
of murder. The Assessors found the first 
aceuscil not guilty of the offence charged and 
the .fudge while acquitting him on the 
charge of abetment of murder, eouvieted him 
of an offence under S. 201, IV-nal Code; Held, ' 
that inasmuch as the opinion of the .Assessors ' 
has not been asked on the minor charge, the 
conviction was illegal. Appaya Ihislingappa , 
Ilonnapur v. Emperor. 26 Cr. R. J. 394 : 

84 I. C. 938 ; 25 Bom. L. R. 1318 : 

A. 1. R. 1924 Bom. 246. 

S. 309 — Procedure. — Evidence taken and 

.IssCsSSOTS discharged — Session.s Judge taking 
evidence thereafter, Icgatily of. 

In a Sessions trial with the aid of his .Asses- 
sors, a Sessions .fudge has no power to take 
evidence after the .Assessors have been dis- 
charged, and if he docs so, the trial is vitiated. 
Jaisukh v. Emperor. 22 Cr. L. J. 127 (a) : 

59 I. C. 559 : 19 A. L. J. 1 : 
43 All. 125 : A. I. R. 1921 All. 284. 

S. 309 — Procedure -Plea of guilty — 

Trial. 

The accused at a trial, pleaded not guilty, and 
the trial proceeded on that fooling. At the 


S. 309 — Record of o/iinion — Xtce.Mily if 

— Compliance with, manner of. 

In order to eomjdy with tlie jirovbions of 
S. :h)!), the .liidge ought to record at the time 
in writing tile o()inion actually given in his 
own woriis by each of the .Assc'.'-ors. Fata 
,S’ant<il V. Emperor. 22 Cr. L. J, 417 ; 

61 I. C. 705 : 6 P. L. J. 147 ; 

2 P. L. T. 2S8 : A. I. R. 1921 Pat. 109. 

S. 309. 

Rerpiireiuents of — .Stated. Ditto v. Emj>eror. 

36 Cr. 1.. J. 504 : 
154 I. C. 138 ; 28 S. JL. R. 295 : 
7 R. S, 154 : A. I. R. 1935 Sind 23. 

S. 309 — Rc-trial — .l.sscior ivhai erjness- 

ing opinion that accused is guilty adding that he 
had personal kmaeUdge of it, aci/nircd during 
investigation — Other .-Issessors holding acctiicd not 
guilty. 

.At the end of a erimin.d trial, the Scva'ons 
Judge invited the opinion of the .A^scveir.. 
Three of Diem expres.eil the view ih.jl tJie 
; licensed were not guilty ; the fourth aid : ‘’.Vll 
; the three accused are guilty. I iiavc per; una! 
knowledge about this matter. .My knowledge 
was ilerived about three months mai while the 
ease was under investigation” : Held, that 
■ this expression of opinion did nut r.cecsMtate 
^ a dc nova trial willi the. :u‘d of otiier .t-.-c -iors. 
The proper eotir.se for the .fudge v.as sinipiy to 
ignore the oiiinion of the .\s-.t;'-or if l;e came 
to the eonchi.sion that it w.t.s improperly < x- 
: pressed, or tl;at he had been i!nprt,q.erly inlhj- 
i eiieed by e.xtra-jndicial convideratious. Tfiere 
was nothing illcg.d in a Judge acting in th,it 
manner. Emperor v. Pahlti, 

41 Cr. L. J. 55 : 
184 I. C. 549 : I. L. R- 1940 Lah. 243 : 
41 P. L. R. 731 : 12 R. L. 234 ; 
A. I. R. 1939 Lab. 475. 
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Cr. P. CODE (1898), S. 307 
— S. 307 — Reference. 

IMien a Sessions Judge finds it necessary to 
disagree with the verdict of the Jury, he should 
extract from the Jurj' their reasons for dis- 
believing the evidence and should record the 
same for their information and guidance of the 
High Court. Emperor v. Kankaya. 

27 Cr. L. J. 773 : 
95 I. C. 309 : 22 N. L. R. 42 : 
A. I. R. 1926 Nag. 308. 

S. 307 — Reference— Validity of. 

Whon Judge need not refer illustrated. Haris 
Chandra v. Emperor. ^ 34 Cr. L. J. 432 : 

142 I. C. 896 : 1932 A. L. J. 1089 : 
I. R. 1933 All. 144 ; A.- 1. R. 1933 All. 94. 

S. 307 — Reference — Validity of. 

Where on a disagreement between a Judge 
and Jury a reference is made to the High Court 
under S. 307, it is not sufficient to show that 
another Jury might have lormed a different 
opinion ; it must be shown that no reasonable 
body of men would have returned tlic verdict 
complained of. Emperor v. Zahur Haider. 

27 Cr. L. J. 1041 : 
97 I. C. 17 : 7 P. L. T. 367 : 
A. I. R. 1926 Pat. 566. 

S. 307 — Reference — Use of — Verdict of 

Jury, tnhen to be disturbed. 

The power of making references on the part 
of Judges engaged in criminal work in the 
districts is one, that should be used very 
sparingly. It is an artificial power which is 
the creature of statute only. It is most often 
utilised by Judges zealous indeed to perform 
their duties but usuallj' somewiiat inexperi- 
enced in the principles of criminal procedure. 
As long as it is the policy of the Government 
to rely on the verdicts of juries in the district, 
a policy which is supported by both the pro- 
fession and the public and a policy which is 
cherished by the accused persons who are 
brought up for trial, so long must reliance be 
placed upon the decisions of juries and they 
must not be disturbed unless it can be shown 
beyond a peradventure that a perverse verdict 
has been arrived at, which can be demonstra- 
ted clearly from a perusal of the proceedings of 
the Court. Emperor v. Abdul Hossain Sikdar. 

38 Cr. L. J. 174 (b) : 
166 I. C. 286 : 9 R. C. 490 (2) : 
A. I. R. 1936 Cal. 451. 

S. 307 — Reference, when competent. 

A Sessions Judge may refer a case to the 
High Court under S. 307, even if in his 
charge to the Jury, he drew their attention 
in particular to one peculiar circumstance j 
in the evidence for the prosecution and told 
them that having regard to that circumstance, 
they should certainly pause and consider it 
carefully before returning their verdict, and 
it was, therefore, fairly open to the Jury, 
having regard to this weak link in the prose- 
cution evidence, to acquit the accused. 
Emperor v. Abdul Rahman. 10 Cr. L. J. 57 : 

9 C. L. J. 422 .' 2 I. C. 593. 

S. 307 — Reference — When competent — 

Judge's duty to ask Jury to give reasons. 
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A Sessions Judge is competent to make a 
referenee to the High Court under S. 307 even 
when on the force of his charge to the Jury, 
it does not appear that the verdict was an 
unreasonable one; and in the reference, the 
High Court is not bound to act in accordance 
with the unanimous verdict of the Jury even 
it is not shown to be perverse or manifestly 
wrong. In such a reference the High Court 
will form its own opinion on the evidence after 
giving due weight to the opinions of the Judge 
and Jury. A Sessions Judge after arriving at 
his conclusion to refer the case to the High 
Court under S. 307, and after telling the Jury 
that such was his intention, should invite the 
Jury to give the reasons of their verdict. But 
the circumstance that no such reasons have 
been recorded by the Judge does not warrant 
the High Court to decline to go with the 
evidence and arrive at its own judgment. 
Emperor v. Annada Charan. 10 Cr. L. J. 32 : 
2 I. C 497 : 13 C. W. N. 757 ; 9 C. L. J. 638. 

S. 307 — Reference — When competent. 

In order to justify a reference under S. 307 
of the Cr. P. C., it is not necessary that the 
Judge should be able to describe tlie Jury’s 
finding as jmrverse. Jahur Sheikh v. Emperor. 

27 Cr. L. J. 1402 : 
98 I. C. 714 : 30 C. W. N. 912 : 
45 C. L. J. 20 : A. I. R. 1926 Cal. 1107. 

S. 307 — Reference — When competent. 

Under S. 307 a reference should be made only 
when the verdict of the Jury is manifestly 
wrong and not in every case of doubt nor in 
every case in which a different view from 
that of the Jury can be entertained. There is 
no difference in this regard between the case 
where the Jury acquits and the case where 
the Jury convicts and the Judge disagrees with 
the verdict. Ramdas Rai v. Emperor. 

30 Cr. L. J. 721 : 
117 I. C. 173 : 8 Pat. 344 : 10 P. L. T. 409 ; 
I. R. 1929 Pat. 381 : A. I. R. 1929 Pat. 313. 

S. 307 — Reference — When competent. 

What S. 307 requires is that the Judge must 
not only disagree, but must think it necessary 
to express disagreement, otherwise, i. e., if he 
does not so think, his clear duty is to act as 
laid down in S. 306, namely to give judgment 
according to the verdict, Afsar Shaikh v. 
Emperor. 38 Cr. L. J. 1075 : 

171 1. C. 320 : 41 C. W. N. 1020 : 
10 R. C. 263 ; I. L. R. 1937 2 Cal. 694 : 

A. I. R. 1937 Cal. 540. 

S. 307 — Reference — When competent. 

Where a Judge stated that, although he still 
thought that the conviction of the accused was 
possibly against the weight of evidence, he 
had modified his original view and was satisfied 
that the accused took part in the crime, and 
that til ere was thus no reason why a reference 
should be made and accepted the verdict and 
convicted the accused : Held, that the case 
w'as not a fit one for reference under S. 307. 
Bajit Mian v. Emperor 29 Cr. L. J. 81 : 

106 I. C. 673 : 6 Pat. 817 ; 9 P. L. T. 191 : 

A. I. R. . 1928 Pat. 120. 
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he has been convicted on the charge under 
trial. Emperor v. Kandasami. 

5 Cr. L. J. 422 : 
I. L. R. 30 Mad. 134. 

S. 311 — Previous conviclion — Proof (hat 

accused is member of criminal tribe, stage for. 
Where in the first information the accused is . 
referred to as a “ member of a criminal tribe ” 
this portion of the information should be 
excluded when reading it out to the Jury. 
When there was no indication, that such a 
precaution was taken and as the trial proceeded, 
the prosecution were allowed to examine a 
clerk of the Police Offiee to prove that the 
accused was entered in the criminal tribes 
register ; Held, that this evidence certainly 
ought not to have been admitted until after 
the verdict had been taken or the accused 
convicted. Mosaheb Dome v. Emperor. 

40 Cr. L. J.-833 (b) : 
183 I. C. 660 : 5 B. R. 978 : 12 R. P. 177 ; 
20 P. L. T. 879 : A. I. R. 1940 Pat. 14. 

, S. 315. 

See Penal Code, 1860, S. 426. 

S. 315 — Applicability. 

S. 315 (3) does not apply to the choosing of a 
Jury in a particular case where a deficiency of 
one or more members has appeared within 
the meaning of Ss. 276 and 279 (2), and the 
.trial has already begun. Shewaram Jethanand 
Shivdasani v. Emperor. 41 Cr. L. J. 28 : 

184 I. C. 474 : 1940 Kar. 249 : 12 R. S. 107 : 

A. I. R. 1939 Sind 209. 

Ss. 315 (5) (a), 439 — Compounding in 

revision; 

The High Court has now power under Cl. 5 
(a) of S. 315, Cr. P. C., to allow cases to 
be compounded in revision. Singheshwar Pra- 
sad V. AH Hasan. 31 Cr. L. J. 507 : 

124 I. C. 95 : 11 P. L. T. 492 : 
A. I. R. 1929 Pat. 512. 

S. 319 — Exemption — Long absence, effect 

of 

Prolonged absence of an Assessor from a Dis- 
trict exempts him from being an Assessor under 
S. 319. Mohammad Ejaz ' Hussain Khan v. 
Emperor. 32 Cr. L. J. 740 : 

131 I. C. 540 : 12 P. L. T. 209 .• 
I. R. 1931 Pat. 220 : 
A. I. R. 1931 Pat. 160. 

— S. 319 — Liability to serve. 

The mere fact that a person’s name is on the 
list of Jurors and Assessors, does not 
render him-liable to serve as a Juror or Asses- 
sor unless’he is liable under S. 319. Muham- 
mad Ejez Hussan Khan v. Emperor. 

32 Cr. L. J. 740 : 
131 I. C. 540 : 12 P. L. T. 209 : 

I. R. 1931 Pat. 220 : 
A. I. R. 1931 Pat. 160. 

— S. 324— Order under — Whether judi- 

cial. - 

An order restoring the names of the Jurors 
which were cancelled from the list is not a 
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judicial order.— A^agendra Chandra Ganguli v. 
Benamali Das. 35 Cr. L. J. 68 ; 

152 I. C. 210 : 38 C. W.’n. 363 : 
7 R. C. 255 : A. I. R. 1934 Cal. 487. 
S. 326 

See also (i) Cr. P. C. 1898, Ss. 274 
276, 277, 279, 320, 537. 

S. 326 — Construction — Selection of As- 
sessors . 

S. 326, Cr, P, C., lays down the procedure 
which “ shall ordinarly ” be followed and is 
not mandatory. Where under S. 326, a usual 
precept is issued to the District Magistrate, 
but on the date of the trial only three Asses- 
ors remain present but a gentleman who is 
present in the Court and who is one of the 
qualified person to serve as assessor is served 
with summons and the Judge chooses him as 
an assessor on the date of the trial, the trial 
is not contrary to law. Bavi Babu Jadav v. 
Emperor. 39 Cr. L. J, 302 ; 

173 I. C. 418 : 18 P. L. T. 964 : 
4 B. R. 266 : 10 R. P. 402 ; 
A. I. R. 1938 Pat. 60. 

S. 326 — Non-compliance, effect of. 

A neglect of the strict provisions of S. 326 
will not make the constitution of the Jury 
illegal or render the trial a nullity, if no lailure 
of justice is caused thereby. S. 537 applies to 
such a case. Lain v. Emperor. 

35 Cr. L. J. 668 : 
148 I. C. 339 ; 1933 A. L. J. 1446 : 
56 All. 210 : 6 R. A. 683 ; 
A. I. R. 1933 All. 941. 

S. 326 — Number of Assessors—Bequisite 

number not present — Court choosing person pre- 
sent in Court whose name was on Assessors’ List 
without serving formal summons — Trial, if 
legal. 

A requisite number of Assessors was not pre- 
sent at the trial and the Court chose a gentle- 
man present in the Court compound whose 
name was in the List of Assessors and Jurors 
and asked him to serve as an Assessor without 
any formal summons having been served upon 
him : Held, that the trial was not illegal. 
Emperor v. Bamsidh Bai. 39 Cr. L. J. 725 : 

176 I. C, 530 : 4 B. R. 724 : 
11 R. P. 79 ; A. I. R. 1938 Pat. 352. 

S. 326 — Number of Jurors. 

The irregularity of summoning not less that 
double the number of Jurors required for a 
particular trial may be cured, provided it does 
not occasion any failure of justice. Lala v. 
Emperor/ 35 Cr. L. J. 668 : 

148 I. C. 339 J 1933 A. L. J. 1446 ; 
56 All. 210 : 6 R, A. 683 : 
A. I. R. 1933 All. 941. 

^ — ^S. 326-^N umber of Jurors to be summon- 
ed — Irregularity, effect of. 

Assuming that it is incumbent on the Judge 
under S. 326, to summon a minimum of 
18 Jurors for a murder of trial, mere failure 
on the part of the Judge to summon the 
full number will not, by itself, vitiate the 
trial. It is a mere irregularity which would 
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triable by the Jury at all, but were triable- 
by the Judge with the aid of the Assessors. 
Emperor v. Ganga Ham. ' 41 Cr. L. J. 676 : 

188 I. C. 767 : 1940 A. L. J. 155 ; 
1940 A. W. R. 187 : 1. L. R. 1940 All. 365 : 
13 R. A. 74 : A. I. R. 1940 All. 260. 

S. 307 — Verdict — High Court's poxoer to 

set aside. 

The verdict of a Jury must not be lightly 
disregarded by the High Court. Due weight 
must be given to it, and whenever it is set 
aside, it must be upon a very substantial 
ground and not merely upon the ground that 
another view of the evidence might have been 
taken. Emperor v. Pimit Chain. 

23 Cr . L. J. 421 ; 
67 I. C. 581 : 3 P. L. T. 413 : 
1922 Pat. 218 ; 4 U. P. L. R. Pat. 53 : 

A. I. R. 1922 Pat. 348. 

S. 307 — Verdict erroneous —Remedy. 

Where, however, the Jury return an erroneous 
verdict by misunderstanding the law, the ver- 
dict can be corrected only by the Judge 
disagreeing with the Jury and referring 
the case to the High Court under S. 307. 
Emperor v. Kondhu Dhondiba. 

1 Cr. L. J. 331 ; 
6 Bom. L. R. 361 : 1. L. R. 28 Bom. 412. 

^S. 307 — Verdict of not guilty — Reusoyts 

to be recorded — Reference— Weight to be given to 
verdict of Jury. 

Where a Jury returns a unanimous verdict of 
not guilty, which is W’rong in the opinion of the 
Judge, he ought to ask the Jury to state tlreir 
reasons for disbelieving the prosecution evidence 
and ought to record them for the information of 
the High Court. The Cr. P, C. does not put 
the opinion of the Jury on any higher plane 
than the opinion of the Judge and both should 
be given due weight in deciding a reference. 
Emperor v. Tukaram. 30 Cr. L. J. 310 : 

114 I. C. 453 : I. R. 1929 Nag. 69 : 

' A. I. R. 1929 Nag. 84. 

S. 307 — Verdict tinanimons, interference. 

The High Court, upon a reference under 
S. 307, Avill not interfere with the unanimous 
verdict of a Jury, and if that verdict is not 
unreasonable, and can, upon the evidence be 
supported, the High Court w'ill ancept the 
.verdict even though it may not wholly agree 
therewith. Emperor v. Pramatha Nath Bagchi. 

21 Cr. L. J. 266 : 
55 I. C. 282 ; 30 C. L. J. 503 : 
A. I. R. 1920 Nag. 108. 

S. 307 — Verdict of Jury — Meaning 

of- 

Verdict of ‘benefit of doubt’ is not a 
verdict known to the law though .Turors some- 
times express a verdict of guilty in that 
wav. Emperor v. Panchanon Sarkar. 

34 Cr. L. J. 608 : 
143 I. C. 600 : 37 C. W. N. 341 : 

I. R. 1933 Cal. 448 : 
A. I. R. 1933 Cal. 404. 

— S. 307 — Verdict of Jury — Reference — 

Interference with verdict — Principles. 
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In a reference under S. 307 the verdict of 
the majority of lac .Jury should not be 
interfered with unless it is apparent that the 
case is a very clear one. Where on a refer- 
ence under the said section one of the 
Judges agrees with the verdict of the Jury, 
the fact of such agreement is, in itself, 
sufficient to show' that the case is not one 
for interference with the verdict of the 
Jury. Emperor v. • Yunus Ali. 

30 Cr. L. J. 826 : 

117 I. C. 680 ; 32 C. W. N. 783 : 

I. R. 1929 Cal. 568. 

S. 307 — Verdict of Jury — Reference by 

Judge — Power to interfere loith perverse ver- 
dict. 

Ordinarily, the verdict of the Jury is en- 
titled to very great weight and their verdict 
is not liable to displacement upon the mere 
ground that upon a consideration of all the 
evidence, a Judge w’ould have arrived at a 
conclusion different from that arrived at by 
the Jury, But where the verdict of the Jury 
is perverse and patently erroneous, and it is 
established that the verdict amounts to a 
gross miscarriage of justice, the Court is en- 
titled to draw its conclusions from the 
evidence as to the guilt of the accused. Empe- 
ror V. Jnkhan. 30 Cr. L. J. 1078 : 

-119 I. C. 443 ; 1929 A. L. J. 509 : 

I. R. 1929 All. 1019 : 

A. I. R. 1929 All. 338. 

S. 307 — Verdict of Jury — Reference — 

Interference with verdict — Principles. 

In a reference under S. 307 what the 
High Court has to consider is whether the 
verdict of the Jury is perverse or unreason- 
able. The High Court will not re-try the 
case and form an opinion of the value of 
the evidence. An unreasonable verdict is one 
which is contrary to the evidence or at least 
totally unjustified by the evidence. Emperor 
V. Bhagivan Din. 30 Cr. L. J. 570 : 

116 I. C. 207 : 6 O. W. N. 40 : 

I. R. 1929 Oudh 319 : 

A. I. R. 1929 Oudh 280. 


S. 307 — Verdict of Jury — Verdict not 

unreasonable— Interference. 


In a reference under S. 307, the High Court 
will not interfere with the verdict of a Jury 
which is not unreasonable. Emperor v. Nagar 
Ali. 30 Cr. L. J. 584 

116 I. C. 171 : 32 C. W. N. 952 : 
56 Cal. 132 : 1. R. 1921 Cal. 459 ; 

A. I. R. 1929 Cal. 287, 


S. 307 — Verdict of Jury, weight of — In- 
terference. 

The verdict of a Jury has more weight 
than the opinion of Assessors and should 
not be set aside unless no sensible man could 
have arrived at their verdict, particularly 
in the case of a verdict of acquittal. 
Emperor v. Vidya Sagar Pande. 

29 Cr. L. J. 1035 : 

112 I. C. 363 ; 9 P. L. T. 683 : 

8 Pat. 74 : A. I. R. 1928 Pat. 497. 
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mencement of trial — Accomplice — Evidence of 
accomplice thus pardoned not admissible against 
co-accused. 

A pardon granted by Government is not 
-granted under S. 337. The evidence of an 
accomplice who has been given pardon after 
commencement of the trial is inadmissible, 
as he _ does not cease to be an accused person 
and his position as such is not altered 
inspite of the pardon given at this stage. 
Alladad v. Emperor. 4 Cr. L. J. 282 : 

9 P. R. Cr. 1906. 

S. 337 — Accomplice — No tender of 

pardon— Conviction of. 

The Police have no right to take upon 
themselves not to charge a person against 
whom they have evidence because they 
require him as a witness. Where Ibis 
improper course is adopted, the evidence of 
the accomplice so obtained is entitled to 
very little w’eight. When he has been 
granted no pardon although, if compelled 
to answer incriminating questions by the 
Court, he cannot be prosecuted for those 
answers and can claim the protection of 
S. 132, Evidence Act, still he may be 
prosecuted on the strength of any other 
evidence which may be available, and he 
is, therefore, at the mercy of the Police. 
Keshav Vasudeo Kirlikar v. Emperor. 

36 Cr. L. J. 837 : 
156 I. C. 392 : 59 Bom. 355 : 
37 Bom. L. R. 179 ; 7 R. Bom. 511 : 

A. I. R. 1935 Bom. 186. 

S. 337 — Accomplice, promise of pardon 

to, effect of — Accomplice, when competent as 
witness against co-accused. 

A promise of immunity by the prosecution, 
made to an accomplice provided he speaks 
the truth, does not amount to a discharge, 
and unless he is formally discharged by an 
order in writing, he cannot be a competent 
witness against his co-accused and his evidence 
is inadmissible. The mere fact that although 
he was arrested by the Police, he was 
not sent up for trial, would not take him 
out of the category of an accused person. 
Mahandu v. Emperor. 21 Cr. L. J. 599 : 

57 I. C. 167 ; 1 Lah. 102 : 
* 89 P. L. R. 1920 : A. I. R. 1920 Lah. 215. 

'4 

S. 337 — Admissibility. 

The evidence of an accused taken under 
a cdnditional pardon so offered is wholly 
inadmissible. Paban Singh v. Emperor. 

4Cr. L.J. 44; 

10 C. W. N. 847. 

/ 

S. 337 — Amendments. 

Under S. 337, as amended, it is essential 
that at the trial of the persons against 
whom the approver is testifying, the approver 
must be examined as a witness. Ram Nath 
V. Emperor. 29 Cr. L. J. 413 ; 

108 I. C. 514 : 29 P. L. R. 165 : 
9 Lah. 608 : A. I. R. 1928 Lah. 320. 

S. 337 — Amendments, effect of. 

Under the old Code the act terminating a 
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pardon was the withdrawal- by the granting 
authority, under the present law, it is the for- 
feiture by the approver. Sashi Rajbanshi v. 
Emperor. 16 Cr. L. J. 65 : 

26 I. C. 657 : 19 C. W. N. 295 ; 
42 Cal. 856 : A. I. R. 1915 Cal. 667. 

S. 337 — Amendments— Object of. 

Object of amendment by Act XVUI of 1923 
of S. 337, stated. Emperor v. Nana Amrila 
Savant. 36 Cr. L. J. 499 : 

154 I. C. 327 : 36 Bom. L. R. 1211 • 

7 R. B. 325 (2) : A. I. R. 1935 Bom. 70. 

S. 337 — Applicability. 

If the manner in which the tender of pardon 
is made, follows in substance, the method pre- 
scribed in S. 337 then the section must apply. 
Minor and immaterial irregularities or varia- 
tions cannot be taken to affect the operation 
of the section. Faqir Singh v. Emperor. 

40 Cr. L. J. 360 : 
176 I. C. 898 : 1938 O. W. N. 809 : 
19 P.'L. T. 717 : 42 C. W. N. 1252 : 
40 P. L. R. 876 : 1938 M. W. N. 969 : 
48 L. W. 537 : 1938 2 M. L. J. 780 ; 
68 C. L. J. 328 : 1938 A. W. R. 170 : 
40 Bom. L. R. 1254 : I. L. R. 1938 Lah. 628 : 
32 S. L. R. 937 : 11 R. P. C. 81 (P. C.): 
1938 O. L. R. 405 : 4 B. R. 850 : 
65 I. A. 388 : A. I. R. 1938 P. C. 266. 

S. 337 — Applicability — Release of 

Approver. 

S. 337 (3) contemplates only a case where 
there has been a commitment made by the 
Magistrate to the Court of Session or the High 
Court. It omits to consider the case where the 
Magistrate himself on. his own responsibility 
discharges the accused person. The meaning 
of the sub-section is that the approver shall 
not be set at large until the judicial proceed- 
ings pending against the accused are finished. 
It is immaterial whether the proceedings are 
finished by a Magisterial order of discharge 
before a trial or by a Judge’s order of acquittal 
after trial. In the case of the Magisterial dis- 
charge, the sub-section would be satisfied if 
the approver were detained in custody or on 
bail until the order of discharge was made, and 
the provisions of the sub-section would be 
inapplicable to any proceedings held there- 
after. Emperor v. Intya Salabaikhan. 

13 Cr. L. J. 842 : 
17 I. C. 714 ; 14 Bom. L. R. 897. 

S. 337 — Applicability. 

S. 337 applies where there is a bona fide 
enquiry into what it is believed at the time 
may prove to be an offence triable by the 
Court of Session. Even if the subsequent pro- 
ceedings show that the offence was of a less 
serious nature, the section still applies provided 
that a case under such section materialises and 
is cominitted to Sessions. Sardara v. Emperor. 

22 Cr. L. J. 676 : 
63 I. C. 612. 

S. 337 — Applicability. 

S. 337 is available for obtaining the evidence 
of approvers not in all trials but only as 


ui ^uiGiduioo aioqM gq? jo juMBapqiiAv e o? 
squnoiiiB i^AABapq^iAA aq? ‘uisiiq jo auo ^suiuSc sb 
oAVBapq^iAv SI suosagd pgsnoou |BaaA8s ^suibSb 
^ uiBiduioo B aaaqA\ 'sicqAA b sb quiBidiuoo b go 
gBAVBipqgiAV aqg sggBiduiaguoo 'O "a; •JO ‘8‘f'S *S 

qooioapqjitn iviu^d — St'S ‘8r2 ‘^S 


'xe 'UV 6X6t -H -I V : ZOZ "IIV Zf 
: 96 f T 'V 81 ^ S9i’ D I SS 
; S0£ •£ •T-'O IZ , ^ 

•A iOisduig: -ggnsga pinoAV iBljgiiiboB go aapao 
UB ‘goiAuoo og qoiqAv uo Suiiuooqgaog aaaAv 
aoaapiAa ou gi aog ‘gay ssBdsajx aigg^O 
japun aonaggo pagapo aqg go goadsaa ui guiBgd 
-moo aqg go jBAABJpqgiAV b sb asimoidwioa 
aqg qguA gBap og paggigua si agBagsiSEi\[ 
aqg ‘ao’uaggo aaggBj aqg go goadsaa ui asim 
-oadmoo b goagga saigaBd aqg puB ‘apoQ iBua<i 
‘8S8 ‘S Jopun souaggo ub iiguA guogB paSaBqo si 
aouoggo gBqg aaaqAv gnq ‘agqBpuiiodmoo gou si 
‘gay ssBdsaaj, agggB^ ‘tS 'S aapuii aouaggo uy 
•PY ssvdisdjjj 92m>o japun aovoffa yjim pstxmp 
. ‘xdpun oDUdffo ‘sz^ 's ‘^poQ poudd—nqvpunodwo^ 
xgypiicn ‘xapun doiidffo ‘fz 'S ‘Pp' ssvdsdxx ojiivj 
—fo joaffa ‘asimoxdmoj—£f,£ 'st’Z ‘^S 


•06Z IZ6X ‘H I V = POE IZ61 
' P8S -i Td Z : 1X9 'O I £9 

: 5^9 ’[ T JO ZZ 

•xoxadm^ ‘a %]Y xomy -asBO aqg ui pasnaoB 
aqg ggB gnq ganoo ui guasaad pasnooB aqg 
Aguo gou saAgosqu asimoaduioo aqg ‘papunodmoa 
SI asBO aaigua aqg gi' puB aaggnm aqg aaAO uoig 
-aipsianf ^ub aABq og sassao puB optffo snpunf 
samooaq aq ‘asBO agqBpnnodmoo b ui agBagsiSBi\[ 
aigg Aq pagdaooB si uoigigad asimoadmoo b aouQ 

•fo joaffa ‘asvo 

ajqvpunodiuoa fo asiWoxdmoQ—^frZ ,‘S 


•zxx P^XS 0P6X a I v : £X S 'H £X 
: 6ZP 0P6X = 0A8 O 1 88X 
P69 'f T ••*0 XP 

•poxuuiminj^ ziy svijg; 'a xoxadw^ 
•guBuiBgdmoo aqg gou si oqAv uosaad b Aq 
apBm SI gBAVBapqgiAi aog uoigBoi[cldB uaqAA gujBjd 
•moo aqg'MBapqgiAV og uoissimaad guBaS ‘aaogaaaqg 
‘gouuBo agBagsrgsjvf V 'guiBgdmoo aqg AiuapqgiAV 
og sqaas oqA\ uosaad aqg Aq miq og paaaagaad 
guiBgdmoo b uodn asBO b go ooubziuSoo uaqug SBig 
agBagsi3Bg\i aqg uoqAv Aguo uoigBojiddB aABq ubo 
uoigoas siqg puB ‘guipgdmoo sjq AVBapqgiAA og 
uoissimaad aog 'AgddB Asm aSBo-suommns b ui 
guBuiBgdmoo b guqg sapiAoad ‘'q -j uq 'S 

•pa}uvx§ aq joiiuva uoissiuuad — 
liwuividuioa jou nosxad fiq }uividmoa awxpujjm 
0} uoijvojjddy — oiDxpii}t(n o; fiiapdmoa uosxad 
— jvmvxpyjtj^ — ri}iuqDotiddy — gpj -g 


•8PZ -0 -I \L 

• OZX 'f 'T ••*D PZ 'SOQ uws 

■A ripuig suvqxvjj 'AouaSuiguoa aara b si gsug 
'pasnooB aqg ginboB og ‘giamuag uaaq 
gou sBq agauqo b qSnoqg uaAa ‘aadoad gi 
saapisuoa ganog axgg aaaqAV puB ‘asBO aqg moag 
SAiBapqgiAX gBaauag-agBooApy aqg uaqAV ‘ggg *g 
aapun (g) puB f uoigisodmoo b uaaq sBq aaaqg 
uaqAV ‘ofg -g aapun iz) gps 'S JO uoigBaado 
aqg Aq sasBO-suommns ui (g) Aguo paijigsnC 
sf 'pasnaoB aqg gsuiBoB plampag uaaq SuiABig 
agauqo b gnoqgiAv ‘gugginboB go aapao uy 

•patuvjf uaaq ■ ffuianq a^xvya 
jnoijftm 2V))7nbay—£££ ‘gpg ‘spz '^S 

' SPZ’S '(868X) aaOD/d '•‘D 


ZSS 'S ‘8c-0l ‘}oy gudioiunivT BggnogBQ aag 

•8PZ -S 

•X6P -lEO S£6X -H I V •• ZZX 3 ’H 8 
: 6X6 'N M D 6£ -6111 l^D Z9 
•• OPZ i -a 'D Z9 •• 0i9 D '1 LSI 

• 8£ZX ’£ T. ••*0 9£ •Jp3.Y»i£ 

uvqsnyg onuy 'a ifjaynj^ unqsmiQ jivdiiyn 

‘061 "S aapun aouBziuSoo saqug agBagsiuGg^ aqg 
uaqAV saouammoo asBO suommns b ui guiag aqj, 

'fo juamaauaumioa ‘ivijx — APZ S 

•600X -PEPVI 9Z6I H I -V : 0£Z 'f "T 'IM IS 
: 699 M ‘T PZ : £88 ’P^PVT 6P 
: 8Z6 -N -M 'lAE 9Z6X = ZS9 O ’I 96 
: 886 'I -a •J'D LZ 

■mijmnwpvp *a vfiymx 2inqd(vxvSo^ 

•asBO aqg uanolpB og aadoad squiqg aq suosboj 
aog sasooqo agBigsi§Bg\s aqg ssagun gugginboB ub 
og paggigua si pasnooB aqg ‘uo paggBo sj asBo aqg 
uaqAV guasaad aq og aaBO gou saop aq gi puB ‘asBO 
aqg go. uoignoasoad aqg ui AaogBgip guiaq moag 
guBuiBgdmoo aqg guoAaad og si ifz "S Jo goofqo 
aqx ’SuiaBaq aog uo paggBO si osbo aqg uoqAV 
auiig aqg gu guasaad aq gsnm ajj 'pagsod si asBo 
aqg go SujaBoq aqg qoiijAV og ABp aqg go osanoo 
aqg Suianp omig amop gu auaddB og guBuiiqdiuoo 
aqg aog guoio^ns gou si gg -g go sguam 

-aainbaa aqg qgiAV aouBjidmoa guaioqjns gou si 
auogB gpiB\ s.guBuiBjdmoo aqg go aauasaad aiig 
puB ifz S aapun paaooad og agBagsiSBgv! aip go 
uoigoipsunl' aqg Abavb aqBg og aapao ui aapBajj 
B Aq poguassaadaa aq gouuBo guBuiBgdmoa y 
•uoigoas aqg aapun uoigoB Suiqug aaogaq ‘sauaddu 
guBuiBidmoo aqg gi aas puB Aup aqg go avoga 
aqg jpg giBAv og punoq gou s_i agBagsigEi\r aqj, 
•pasnooB aqg SuigginboB puB 'if z ’S JSpun asBo 
aqg qgiAv SuigBap ui agBagsiSBi\i aqg AgigsnC og 
guaiayjns si ouiaBaq aog dn uoqBg si asBO b uaqav 
amig aqg gB guBn]Ejdmoo aqg go aouasqu aqx 

•fo jaajfa aauasaid 
s^xapoaid—iimaiffns xayjdym ‘flop fo asxnoa 
duunp jumivjdxuoa fo aaumvaddy — jvipiboy 
— papvo At asva uat[oa xvaddv o; ainjwf sjuvu 
-wjduioQ — fo jaaCqo puv adoag — APZ 'S ^ 

•SZOX IIV P£6X H I -V 
J f6L -H -AY -V P • 68P Y U L 

• 1901 ‘TV P£6I •• ZOP 'O I ESI 
:8ZE 'I -T-iD 9E 

•xoxadtu^ 'A aapatpi/^; 'aPo ’S 
aagjun gou si guiBjdmoo go jBssimsip ‘paxq gou s{ 
gi qaiqAv aog Aup b uo dn uaqBg si asBo uaqA\. 

•adoag— ifz 'S 

'ZZX PEJM LZ6T ’H -I 'V 
: SXZ M -T PZ : 9Z£ 'O 1 66 
•• 8XX -f T JD 8Z 

']ppau laiCuvg ‘a vuiDunj vjpo “Aiaad 
-oadmi uoigaaasip siq pasioaaxa SBq agBagsiSBjgr 
aqg guqg spuq gi aaaqAV sasBO ui Aguo ‘*3 ij ’jq 
'LfZ ’S Jopun guiBgdmoo b Suissimsip aapao ub 
iggiAv uoisiAoa ui aaagaagui ggiAV ganoQ qSjH 

•aauaxafxaiup — pnoQ fo 
uopaiasxQ — )iiouividuioa fo Jinvfap xof luwidima 
fo jvssimsiQ — uoismaip — S£fr ‘zpz '^S~ 

•X6P SE6X ‘a -I -V •• ZZX 'O ’H 8 
: 6IIX 1^0 E9 •• OPZ 'f 1 D Z9 

• 0L9 ’3 -I ZSX : 6X6 'N ‘M D 6E 
:8£ZX 'I 'T^D 9E 

•ifxayrim iivsmig; oimy •a ifxaynj-^ uvsnim 
pvdntiQ -gop -g uiqgiAv u'aq qg pamoap 

8PZ -S ‘(8681) aaoo d --10 


(0P6I— PO6I) iSaDia IVNIKIHO VIQNI TLIV 2881 


9881 


2117 ALL INDIA CRIMINAL DIGEST (1904— 1940) 2118 

Cr. P. CODE (1898), S. 337 


pardon is on the Crown. Sashi Rajbanshi v. 
Emperor. 16 Cr. L. J. 65; 

26 I. C. 657 : 19 C. W. N. 295 r 
42 Cal. 856 : A. I. R. 1915 Cal. 667. 

S. 337 — Approver — Prosecution of — 

Power of High Court. 

Action can be taken by the High Court under 
S. 399 (3) against an approver in respect of a 
statement made by him, which is prima facie 
false, even though the approver has not been 
examined as a witness in the case in connection 
wich which he made his statement. The High 
Court can sanction the prosecution of an ap- 
prover for an offence under S. 193 or S. 194, 
Penal Code, in respect of such statement. 
Emperor v. Raja. 14 Cr. L. J. 64 : 

18 I. C. 352 : 17 P. W. R. 1913 Cr. : 

227 P. L. R. 1913. 

• S. 337 — Approver — Prosecution of — 

Validity of — Discrepancies introduced into state- 
ment intentionally — Pardon, forfeiture of. 

When a pardon has been tendered to any 
person under S. 337, he should not be tried for 
the offence in respect of which the pardon has 
been tendered "unless the prosecution establish- 
es a breach of the condition on which the 
pardon was tendered and there is proof that 
the accused has either wilfully concealed 
material facts or given false evidence. Where, 
however, the person to whom the pardon has 
been tendered purposely introduces discrepan- 
cies into his statement in order that the Court 
might hold that he is not a reliable witness, he 
forfeits his pardon and is liable to be prosecut- 
ed for the offence in respect of which the 
pardon was granted. Ahmed v. Emperor. 

27 Cr. L. J. 77 : 
91 I. C. 253 : 1 Lah. Cas. 33. 

S. 337 — Approver — Release on bail. 

S. 337 is a special section dealing with 
approvers and controls the general S. 498 and 
a Court is not competent to release an approver 
on bail. Mahomed Abdul Majid v. Emperor, 

101 I. C. 471 : A. I. R?i927^md^l73‘. 

S. 337 — Approver — Realease on bail. 

S. 337 (3) only provides that the approver 
shall be detained by the Magistrate granting 
the pardon and it only controls the powers of 
such Magistrate to grant bail and not those of 
a superior, Court. This clause does not mean 
that an accomplice who is in custody when he 
obtains pardon must be detained in prison nor 
does it imply the negative that he shall not be 
released from custody. But the discretionary 
powers of the Court to grant bail to approv-ers 
must be very sparingly exercised. Mahomed 
Abdul Majid v. Emperor. 28 Cr. L. J. 439 : 

101 1. C. 471 : A. I. R. 1927 Sind 173. 

S. 337 — Approver, released — Subsequent 

trial under Arms Act, legality of. 

Where in the course of his statement an ap- 
prover in a case of gang dacoity discloses the 
fact of being in illegal possession of a carbine 
and some ammunition which were used by him 
as implements of his trade of crime, and having 
fulfilled the conditions of his pardon is released. 


Cr. P. CODE (1898), S. 337 

it is illegal on his release to prosecute him for 
an offence under S. 220 Arms Act, for the posses- 
sion of carbine and ammunition, as without 
referring to the arms possessed by the gang, of 
which the carbine was one, he could not make 
full and true disclosure within his knowledge 
of the circumstances relative to the offence 
with which he had been concerned. Shiam 
Sundar v. Emperor. 22 Cr. L. J. 699 : 

68 I. C.'827 : 19 A. L. J. 717 : 
A. I. R. 1921 All. 234. 

S. 337 — Approver, status of. 

An approver, is, after all, an accused person 
and though he is declared to be a competent 
witness after acceptance of pardon under 
S. 337, the pardon is only conditional and the 
approver does not entirely cease to be an ac- 
cused person until and unless the conditions 
of the pardon are duly fulfilled. Kundan Lai 
V. Emperor. 32 Cr. L. J. 785 : 

131 I. C. 625 : 32 P. L. R. 423 : 

I. R. 1931 Lah. 481 : 
A. I. R. 1931 Lah. 353. 

S. 337 — Approver, statement of — Corro- 
boration, 7}ecessity of. 

In order to support a conviction the statement 
of an approver, especially of one whose initial 
statement was very long delayed, requires 
material corroboration connecting each indiv - 
dual accused with the crime committed, Sarda r 
V. Emperor, 22 Cr. L. J. 676 : 

63 1. C. 612. 

S. 337 — Approver — Tender of pardon — 

Discharge, order of, absence of — Evideiue, whether 
admissible. 

A pardon was tendered to an accused person 
by the Local Government, who was examined 
as an approver but no formal order of discharge 
was passed in respect of him. On the other 
hand, his name did not appear among those of 
the accused actually challaned, and it was ex- 
pressly stated in the challan that no proceed- 
ings were being taken .against them ; Held,^ 
that as the Magistrate was not exercising juris- 
diction over him, he did not come within the 
definition of an accused person and was, there- 
fore, a competent witness in the case. Darya 
Singh V Emperor. 25 Cr. L. J. 520 : 

77 I. C. 984 : A. I. R. 1923 Lah. 666. 

S. 337 — Approver . — Trial with others 

when valid. 

There is no provision of law in the Cr. P. C., 
which lays down that an approver to whom 
pardon has been tendered and who does not 
fulfil the conditions on which the pardon was 
tendered cannot be tried at the same trial with 
the other accused. Where, therefore, an ap- 
prover whose pardon was forfeited was tried 
along with the other accused : Held, that the 
Joint trial did not vitiate the proceedings. 
Sultan Khan v. Emperor. 8 Cr. L. J. 445 : 

5 A. L. J. 691 : 1908 A. W. N. 259. 

Ls, 337 — Approver, whether criminal 

prisoner. 

An approver detained in custody under S. 837, 
Cr. P. C. comes within the definition of a crimi- 
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Cr. P. CODE (1898), S. 337 

him under the provisions of law to hold that§ 
the statement made by the approver before 
the Magistrate was a correct ' statement and 
that it should be relied upon in spite of the 
statements which the approver introduced 
before him in the .Court of Session. Bhola 
Nath V. Emperor. 40 Cr. L. J. 856 ; 

184 I. C. 191 : 1939 A. L. J. 785 ; 

12 R. A. 189 ; I. L. R. 1939 All. 736 : 

1939 A. W. R. 464 : 

A. I. R. 1939 All. 567. 

S. 337 (3) — Custody of approver, 

nature of. 

The custody contemplated by S. 337 (3), 
in the case of persons who have been 
tendered and have accepted pardon is 
judicial custody or confinement in a ‘ prison’ 
and Criminal Courts have no discretion to 
order the detention of such persons in Police 
custody. Kundan Lai v. Emperor. 

32 Cr. L. J. 785 : 

131 1 . C. 625 ; 32 P. L. R. 423 : 

I. R. 1931 Lah. 481 ; 

A. I. R. 1931 Lah. 353. 

-S. 337 — Dacoity cases— Statement oj 

accomplice, value of. 

When persons are charged with belonging to 
a gang associated for purposes of habitually 
committing offences, the only direct evidence 
that can be . tendered is that of accomplices. 
Other witnesses can testify to association 
on certain isolated occasion, but the man 
who gives evidence of habitual association 
for a particular purpose must .almost inevi- 
tably be an accomplice. Chhaprolia v. Emperor. 

24 Cr. L. J. 696 : 

73 I. C. 808 : A: I. R. 1924 Lah: 235. 

S. 337 — Detention of approver— When 

valid. 

Where the accused to whom the Magistrate 
tenders a pardon is already on bail there is no 
necessity for the approver to be remanded to 
.custody thereafter, but if he is not on bail, 
the-Magistrate is bound by tl)e provisions of 
Sub-s. 3 to retain the approver in custody until 
the termination of the trial. Ali> Mahomed v. 
Emperor.. 33 Cr. L. J. 906 : 

140 I. C. 153 : I. R. 1932 Sind 174 : 

A. I. R. 1932 Sind 40. 

S. 337 — Discharged accused— Prosecution 

witness — Procedure. 

There is nothing illegal in the procedure of 
withdrawing a criminal case against one of the 
accused and examining him as a prosecution 
witness after his discharge against the other 
accused, though the more rational and reason- 
able procedure would be to offer a pardon 
to him and make him an approver. Mahadeo 
V. Emperor. 27 Cr. L. J. 807 : 

95 I. C. 471 : A. I. R. 1926 Nag. 426, 

S. 337 — District Magistrate— District 

Magistrate sanctioning tender of pardon whether 
can try case. 

Under S, 337 (4), Cr. P. C. it is only the 
Magistrate tsndariag the pardon who is debar- 
red from trying the case, and not the District 
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Magistrate who sanctions the tender of pardon. 
Akhar v. Emperor. 21 Cr, L. J. 306 : 

55 I. C. 456 : 30 P. R. 1919 Cr : 

A. I. R, 1920 Lah. 364. 

S. 337 — Evidence of accomplice— Admis- 
sibility. 

The corroboration must be independent of the 
accomplice and the evidence of one accom- 
plice cannot corroborate the evidence of 
another ; the evidence of either requires 
corroboration before it can be acted upon. 
Hafijuddi v. Emperor. (F. B.) 35 Cr, L. J. 1357 • 
151 1. C. 486 : 38 C. W. N. 777 • 

7 R. C. 136 : A. I. R. 1934 Cal. 678. 

S. 337 (2) — Examination of approver 

as witness — Examination of accused — Itefusal 
to testify — Remand io custody.. 

Under S. 337 (2), Cr. P. C., an accused 
accepting a pardon should be examined and 
then dealt with under S 339, if necessary, but 
should not be put back into the dock when he 
shows an intention of not testifying. Where 
the result of putting the accused back into the 
dock is that the statement which he has made 
as an accused can be taken into consideration 
against the other accused and this statement 
has proved to be in effect the same as that 
which lie was expected to make wiien a pardon 
was tendered him, the commitment of all the 
accused must be quaslied and fresh inquiry 
hold at which tJie accused pardoned should be 
examined as required by S. 337 (2;, Cr. P. C. 
In re : Arunachellam. S Cr. L. J. 153 : 

3 M. L. T. 407 : 31 Mad. 272. 

S. 337 — Examination of approver ns 

witness — Necessity of. 

The provisions of S. 337 (2), are imperative 
in their nature and a failure to comply with 
them is not a mere irregularity but an illegality 
which vitiates the trial. Mahla v. Emperor. 

31 Cr. L. J. Ill ; 
12. I. C. 489 : 11 Lah. 230 ; 
31 P. L. R. 496 : A. I. R. 1930 Lah. 95. 

S. 337— Examination of approver — 

Necessity of. 

Under S, 337 (2), any person who has 
accepted a tender of pardon must be examined 
as a witness in the Court of Committing 
Magistrate and at the subsequent trial of every 
person tried for the same offence, whether 
tried at one and the same trial or at trials 
more than one, and the fact that the approver 
appears to the Court to be an untrustworthy 
witness does not absolve the Court from com- 
plying with the statutory provisions. Mahla 
V. Emperor. 31 Cr. L. J. Ill : 

120 I. C. 489 : 11 Lah. 230 ; 
31 P. L. R. 496 : A. I. R. 1930 Lah. 95. 

S. 337 (2) — Examination of approver as 

witness in Sessions Court, necessity of. 

The requirement of Cl. 2, S. 337, that a ijerson 
accepting a tender of pardon under that sec- 
tion must be examined as a witness in the case 
is satisfied by his examination in the preli- 
minary enquiry, and the prosecution is not 
bound to put him forward as a witness in the 
Sessions Court if it is of opinion that his evt- 
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generally be condoned under S. 537, and a 
re-tnal would not be ordered unless it has 
occasioned a failure of justice. Bihari 
Mahton v. Emperor. 32 Cr. L. I. 797 ; 

131 I. C.' 107 I 


I. 


12 P. L.T. 798 : 10 Pat. 107 : 
R. 1931 Pat. 241 : A. I. R. 1931 Pat. 152. 

-S. 326 — Number of Jury. 


_At the time of summoning Jurors, nine 
is to be regarded as the ‘ number required 
for such trial ” within- the meaning of 
S. 326, and, under that section the number 
summoned should not be less than double 
that number. Amir Khan v. Emperor. 

31 Cr, L. J. 425 : 
122 I. C. 557 : 33 C. W. N. 1053 : 

51 C. L. J. 574. 

S, 326 — Number of Jury — Number of 

Jurora summoned less than eighteen — Effect of. 

In the case of an offence punishable with 
death, the number of Jurors to be summoned 
must not be less than eighteen. Where the 
number summoned is less than eighteen there 
is a breach of the mandatory provisions of 
S. 326, Cr. P. C., and even if nine Jurors 
are chosen, the Jury is not properly consti- 
tuted and the trial will be illegal. Emperor v. 
Tamis~ud-Din Ahmad. 31 Cr. L. J, 426 : 

122 I. C. 558 : 33 C. W. N. 1054 ; 

S. 326 — Number of Jury, 

Under S. 320, Cr. P. C., the number of 
persons summoned to act as Jurors should 
not be less than double the number 
required for the trial. Serajul Islam v. Empe- 
ror. 29 Cr. L. J. 927 : 

111 I. C. 735 : 55 Cal. 794 ; 
A. I. R. 1928 Cal. 645. 

S. 326 — Number of^ Jury. 

Where in a trial for murder, 14 Jurors 
were summoned, 11 of them appeared, and 
only 7 were empanelled and the trial pro- 
ceeded : Held, (1) that there was a fiilure 
'to comply with S. 326, Cr. P. C. Dioarika Hlalo 
V. Emperor. 31 Cr. L. J. 377 : 

122 I. C. 219 : 33 C. W. N. 692 ; 
56 Cal. 1154 : A. I. R. 1930 Cal. 60. 

S. 326 — Number of J ury. 

Where 14 Jurors were summoned for the 
trial of a charge under S. 302, Penal Code, 
and 9 were chosen to form the Jury and 
the accused was unanimously found guilty : 
Held, that there was a non-compliance with 
the provisions of S. 326, Cr. P. C,, and the 
trial was illegal, even though the accused 
had not been prejudiced in any way. Emperor 
V. Tamiz-ud-Hin Ahmad. 31 Cr. L. J. 426 : 

122 I. C. 558 : 33 C. W. N. 1054. 

S. 326 — Selection of Jury. 

The accused were charged in Case No. 1 
under Ss. 147 and 325 read with S. 149, 
Penal Code. Ten persons were summoned 
to serve on the Jury. Of these, six .attended. 
One of the six was discharged. The Judge 
chose one man from among the by-standers 
and from the six thus formed, a Jury of five 
was chosen by lot. In Case No. 2, the 
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accused were charged under S. 302, Pedal Code. 
Seven Jurors appeared on summons. Two 
of them were discharged. Two others were 
chosen from among the by-standers and a 
Jury of seven was constituted. In Case 
No. 3,' the accused were charged under 
Ss. 304, 147 and 304 read with S. - 149 , 

Pedal Code. Twelve persons were summoned! 
Seven of these attended, of whom one 'was 
excused but of the remaining six, five Jurors 
were chosen by lot : Held, that the Jury 
was not empanelled as required by law in 
Case No. 1 and was empanelled according 
to law. in Cases Nos. 2 and 3. Kedar Nath 
Mahato v. Emperor. 29 Cr. L. J. 437 • 

108 I. C. 577 : 47 C. L. J. 43 ; 
32 C. W. N. 221 ; I. L. T. 40 Cal. 1 ; 
55 Cal. 371: A. I. R. 1928 Cal. 83. 

S. 333. 

See Cr. P. C. S. 403, 

S. 333— Nolle prosequi — Effect of— 

Accused, whether can be tried on some charge 
subsequently. 

A nolle prosequi entered by the Atlvocate- 
General in respect of a charge pending against 
an accused person puts an en I to the 
particular indictment on which lie has been 
brought before the Court and he cannot 
thereafter be proceeded against on the same 
charge. Emperor v. Jitendra Nath Bose. 

26 Cr. L.J. 1397: 
89 I. C. 709 : 52 Cal. 590 : 
A. I. R. 1925 Cal. 902. 

S. 337. 

Accomplice. 

.Admissibility. 

Amendments. 

Applicability. 

Approver. 

Commitment. 

Contradictory Statements. 

Custody. 

Dacoity Cases. 

Detention of Approver. 

Discharged Accused. 

District Magistrate. 

Evidence of Accomplice. 

Examination of Approver as Witness. 

Inquiry. 

Miscellaneous. 

; — -Pardon. 

^ Procedure. 

Prosecution of Approver. 

Scope, 

Scope and Object. 

Statement of Approver. 

Tender of Pardon. 

S. 337. 

See also (i) Bengal Suppression of Ter- 
rorist Outrages Act, 1937, 
S. 24. 

{ii) See Cr. P. C., 1898, Ss. 162, 
163, 164, 196-A, 215, 

298, 337, 494. 

{Hi) Prisons Act, 1894, S. 3 (2) . 

S. 337 — Accomplice, evidence of— 

— Admissibi liiy— Pardon granted by Government 
not under the section — Pardon given after com- 
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respect of all the accused. The compounding 
of ah offence dn regard to one of several 
accused persons amounts to a compounding of 
the offence in regard to all, Shyam Behari 
Smgh V. Sagar Singh. 20 Cr. L, J. 824 : 

53 I. C. 824 : 1 P. L. T. 32 : 
A. I. R. 1920 Pat. 828. 

Ss. 248, 438 — Partial withdrawal. 

The withdrawal of a complaiht against one 
person out of several accused does not amount 
to a withdrawal of the complaint against 
others. Rohti Singh v. Makhdum Kalwar. 

23 Cr. L. J. 271 : 
66 I. C. 335 : 9 O. L. J. 54 : 
A. I. R. 1922 Oudh 145. 

S. 248' — Partial withdrawal. 

There is nothing in S. 248, Cr. P. C., which 
involves a withdrawal of the whole complaint 
merely because the complaint is withdrawn as 
against some of the accused. South Indian 
General Assurance v. The Registrar of Life 
Insurance Companies, Madras. 41 Cr. L. J. 454 : 

187 I. C. 220 : 1920 M. W. N. 104 : 
51 L. W. 515 ; 12 R. M. 732; 
A. I. R. 1940 Mad. 623. 

S. 248 — Partial withdrawal of complaint 

— Withdrawal and composition distinguished. 

The withdrawal of a case is by no means the 
same as compounding an offence, for cases can j 
be compounded which cannot be withdrawn 
and vice versa. However numerous may be 
the offenders or the offences alleged to have 
been committed, the complaint is one, and 
S. 248, Cr. P, C. does not contemplate a partial 
withdrawal of the complaint or a withdrawal 
against one of several alleged offenders, in 
spite of the fact that complainant' may com- 
pound with one of the accused and so auto- 
matically bring about his acquittal while 
continuing his case as against the remainder. 
Anantia v. Emperor. 25 Cr. L. J. 629 : 

81 I. C. 117 : 5 Lah. 239 ; 
A. I. R. 1924 Lah. 595. 

Ss. 248, 345 — Partial withdrawal — 

Withdrawal and compromise, distinction between. 

There is nothing in S. 248, Cr. P. C. which 
involves a withdrawal of the whole complaint 
merely because the complaint is withdrawn 
as against one of the accused. Whenever a 
complaint is withdrawn under S. 248, Cr. P. C., 
it is a question of fact whether it is withdrawn 
as a whole or in part. Whether a petition is 
one for compromise or withdrawal is to be 
judged from the fact whether the accused 
consented to it or not. Anantia V. Emperor^ 

25 Cr. L. J. 629 : 

81 I. C. 117 : 5 Lah. 239 : 
A. I. R. 1924 Lah. 595. 

— S. 248 — Withdrawal. 

It is always open to the prosecution to with- 
draw a case with the permission of the Court. 
Meher Sirigh v. Emperor. 35 Cr. L. J. 86 : 

146 L C. 387 : 34 P. L. R. 1020 : 

6 R. L. 222 : A. I. R. 1933 Lah 884. 

-S. 248— Withdrawal— Duty of Court. 

Where a Magistrate permits the withdrawal 
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of a case, he should place sufficient materials 
_ on the record to satisfy the High Court that 
prima facie there was some good ground for the 
same. But the failure is not by itself sufficient 
to justify the interference. Abdul Majid v 
Arbabshah. 35 Cr. L. J. 142 

146 I. C. 542 : 6 R. S. 68 (11 ; 

A. I. R. 1933 Sind 357. 

S. 248, 345 — Withdrawal of complaint, 

<^ffscl of — Duty of Magistrate — Compromise — 
Warrant case. 

The Police submitted a charge-sheet against 
the accused under S. 342, I. P. C. On the day 
fixed for the hearing of the case, the complain- 
ant filed a petition in the following terms ; 

“The case by the intervention of arbitrators 

has been compromised. Hence the petitioner 
does not want to proceed with the case and to 
get his witnesses examined, so the petition is 
filed and it is prayed that the case may be 
struck off without hearing.” The Magistrate 
examined the complainant and found that 
there had been no compromise ; Held, that it 
was the duty of the Magistrate to examine the 
complainant in order to satisfy himself that the 
petition was really one of compromise ; (2) 

that the petition was one of withdrawal under 
248, and not one of compromise under S. 345 
Cr. P. C., and, therefore, the trial did not come 
to an end on its presentation. Bayan AH v. 
Emperor, 18 Cr. L. J, 107 : 

37 I. C. 315 ; 20 C. W. N. 1209 : 

1 P. L. W. 21 ; A. I. R. 1916 Pat. 200. 

S. 249 — ApplicabiHty — Warrant cases 

— Magistrate’s poioer to slop case and release ac- 
cused — Starling case afresh on complaint — 
Legality. 

S. 249' is inapplicable to warrant cases. 
Therefore, an order by a Magistrate stopping 
a warrant case and releasing the accused under 
the section is illegal. Where a Magistrate 
stops a warrant case and releases the accused 
purporting to act under S. 249, the case is still 
on the pending file of the Magistrate and can 
be re-opened either by an application by the 
Crown or suo motu by the Magistrate but can- 
not be started de novo upon a private com- 
plaint, the Police case being already on the 
pending file. Firangi Singh v. Durga Singh. 

27 Cr. L. J. 698 : 

94 I. C. 890 : 5 Pat. 243 : 

7 P. L. T. 449 : A. I. R. 1926 Pat. 292. 

S. 249 — Cancellation of summons — Power 

of Magistrate — Penal Code, S. 182, prosecution 
under. 

Where upon receipt of a Police report that 
one J. had given false information to the Police 
against certain persons, a Magistrate ordered 
the prosecution of J. under S. 182, Penal Code, 
but subsequently upon receipt of another 
report in another case that the information 
given by J. was true, he ordered the summons 
issued for the attendance of J. to be cancelled : 
Held, that the Magistrate had full power to 
cancel the summons under S. 249, Cr. P. C. 
Nalhu Thakur v. Emperor. 21 Cr. L. J. 184 ; 

54 I. C. 888 ; 1 P. L. T. 28 : 

2 U. P. L. R. Pat. 27 : A. I. R. 1920 Pat. 469. 
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regards trials concerning some graver offences. 
Harihar Sinha v. Emperor. (F. B.) 

37 Cr. L. J. 758 : 
163 I. C. 9 : 40 C. W. N. 876': 
63 C. L. J. 307 : 8 R. C. 698 : 
A. I. R. 1936 Cal. 356. 
S. 337 — Applicability. 

S. 337 has no application to a case not 
triable exclusively by a Court of Sessions 
Mahandu v. Emperor. 21 Cr. L. J. 599 . 

57 I. C. 167 : 1 Lah. 102 :: 
89 P. L. R. 1920 ; A. I. R. 1920 Lah. 215. 

S. 337 — Applicability. 

Tender of pardon — Withdrawal of case against 
some accused — Magistrate not tendering pardon 
suo motu but Government withdrawing case 
through Magistrate — S. 337 does not apply. 
Faqir Singh v. Emperor. 37 Cr. L. J. 515 : 

162 I. C. 180 : 37 P. L. R. 715 : 
16 Lah. 594 ; 8 R. L. 867 : 
A. I. R. 1936 Lah. 353. 

S. 337 — Approver — Breach of conditions 

of pardon — Prosecution. 

Where an approver resiles from his state- 
ment, the proper course is to proceed with his 
trial for the substantive offence which he is 
alleged to have committed under S. 339 (1), 
Cr. P. C. on the certificate of the Public Pro- 
secutor that the approver has not complied 
with the conditions of his pardon. Emperor v. 
Ngo Bo Gyi. 26 Cr. L. J. 1396 ; 

89 1. C. 708,: 3 Rang. 224 : 
A. I. R. 1925 Rang. 286. 

S. 337 — Approver — Conditions of pardon. 

An approver in order to satisfy the conditions 
of his pardon is called upon to make a full and 
true disclosure of the whole of the circumstan- 
ces within his knowledge relative to the offence 
or offences which are being enquired into, and 
not relative to offences which are at the time 
not being enquired into. Suraj Bhan v. Em- 
peror. 19 Cr. L. J. 926 ; 

47 I. C. 442 : 24 P. R. 1918 Cr. : 
36 P. W. R. 1918 Cr. : A. I. R. 1919 Lah. 449. 

; S. 337 — Approver, detention of. 

After the trial has terminated, the Court has 
no authority, to order the detention of the app- 
rover in anticipation of any possible order from 
the Court of Appeal. Sultan Ahmad v. Emperor. 

36Cr. L.J. 1308 : 
157 I. C. 1059 : 39 C. W. N. 233 : 
62 Cal. 430 : 8 R. C. 163 : 
A. I. R. 1935 Cal. 545. 

S. 337 — Approver — Pardon — Validity of. 

All that S. 337, Cr. P. C. requires is that there 
should be an investigation in progress regarding 
an offence triable exclusively by the High 
Court or the Court of Session or an offence 
punishable with imprisoment which may extend 
to ten years. Where on the date of the tender 
of pardon to an approver, proceedings were 
going on against the accused under Ss. 467, 471, 
Penal Code, the pardon granted to the approver 
is perfectly legal and the approver is a compe- 
tent witness against the accused. Ismail Panju 
V. Emperor. 26 Cr. L. J. 1115 : 

88 I. C. 283 : A, I. R. 1925 Nag. 337. 
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— S. 337 — Approver — Prosecution on 

forfeiture of pardon, when valid. 

S. 339 must be construed strictly, and a per- 
son to whom pardon has been tendered can 
only be tried for the offence in respect of which 
he was pardoned, if it is shown that he has for- 
feited the pardon, either (a) by wilfully con- 
cealing anything essential, or (b) by giving 
false evidence. Maung Po Hla v. Emperor. 

17 Cr.L,J.391: 

35 I. C. 823 : 9 Bur, L. T. 76 : 

8 L. B. R. 357 : A. I. R.. 1916 L. Bur. 111. 

S. 337— Approver— Prosecution of— Plea 

of Pardon . 

At the termination of the trial in which the 
pardon is given, the accomplice must be dis- 
charged by the Court. Then if so advised, the 
Crown may re-arrest and proceed against him 
for the offence in respect of which he was given 
a conditional pardon. When put upon his 
trial for that offence, he may plead to a com- 
petent Court his pardon, in bar. And that is 
a plea that the Court would be bound to hear 
and decide upon before going further and putt- 
ing him on his defence. In deciding it the 
Court would have to raise the issues whether 
he had or had not complied with the conditions 
of the pardon and whether he had or had not 
made a full and a true disclosure of the whole 
facts, and where after having admittedly done 
that, he had at a later stage recanted, wheather 
that recantation amounted to giving false 
evidence within the meaning of S. 339 and 
worked a forfeiture of the pardon. Emperor v. 
Kolhia. 4 Cr. L.J. 346: 

8 Bom. L. R. 740 : 1. L. R. 30 Bom. 611. 

S. 337 — Approver— Prosecution — Plea of 

pardon. 

The tender of a pardon does not prevent the 
prosecution from proceeding against an approv- 
er as an accused person. If the prosecution is 
so revived, it is for the approver to plead the 
pardon as a defence. In re ; Dagadu Bapu. 

22 Cr. L.J. 620: 

63 I. C. 156 : 23 Bom.,L. R. 839 : 

A. I. R. 1922 Bom. 177. 

S. 337 — Approver, prosecution of-- 

Plea of pardon. 

When an approver is put on his trial, he may 
plead his pardon. The plea should ' be taken 
at the commencement of the proceedings before 
the Magistrate, for it strikes at the jurisdiction 
to take any proceedings at all against the 
approver and it would then be necessary for 
the Magistrate to consider whether the pardon 
had been forfeited. But if he decides against 
the approver, or even if the plea is not taken 
before the Magistrate, it can be pressed in the 
Sessions Court and that Court ought to try the 
question whether the pardon has been forfeited 
before trying the general -issue. If, however, 
there is a possibility of the evidence on the 
two issues overlapping or being identical, the 
Judge may use his discretion and order the 
approver to be tried separately from the other 
accused. The onus of proving forfeiture of 
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Court or Sessions Court. Faqir Siiiilh v. liinpc- 
tot. 40 Cr. L. J. 360 (P. C.) : 

176 I. C. 898 ; 1938 O. W. N. 809 : 

19 P. L. T. 717 : 42 C. W. N. 1252 ; 

40 P. L. R. 876 : 1938 M. W. N. 969 : 

48 M. L. W. 537: 

1938 2 M. L. J. 780 : 

68 C. L. J. 328 : 40 Bom. L. R. 1254 : 

I. L. R. 1938 Lnh. 628 : 

32 S. L. R. 937 : 11 R. P. C. 81 ; 

1938 O. L. R. 405 : 

4 B. R. 850 : 65 I. A. 388 : 

1938 A. W. R. 170 : 

A. I. R. 1938 P. C. 266. 

S. 337 — PoTflon — Tender of — Object 

of. 

The object of Icntlcrinp n pardon is to 
obtain the evidence of the person to wliom 
the pardon is tendered and the “foil and 
true disclosure” in S. 007 ()) refers to a fiili nnd 
true disclosure in the evidence which the ap- 
prover is required to pivc. Lncol Goi'eritvtcnt v. 
Miillu. 16 Cr. L. J. 417 ; 

28 I. C. 993 ; 11 N. R. 59 : 

A. I. R. 1915 N.ap. 92. 

S. 337 — Pnrdon — Tender of — Poxcct of 

Local Government. 

The Local Govenunent has no jiowcr to offer 
a conditional jiardon to an accused, within (he 
meaning of 8s. 007, 008, Cr. P. C. Pabnn Sin^lt 
V. Emperor. 4 Cr. L. J. 44 : 

10 C. W. N. 847. 

S. 337 — Pardon — Tender of — lleaxono 

for — ,46sfncc of — Effect of. 

Tlie fact that the Magistrate has not recorded 
his reasons as rcciuired by 8ub-s. l-.'V of 
S. 007 is merely an irregularity on the jiart 
of the Magistrate. The right of the accused 
or the approver cannot be affected because 
the Magistrate has failed to comply with a 
requirement imposed for tlie benelit of the 
accused. Nor it is material that the .M igis- 
tratc in tendering the pardon did so after 
consulting the T^ocal Government and with its ■ 
authority. Tlie essential fact is that the 
pardon is tendered to the apjirover by the 
Magistrate. Even if the Local Government • 
did not intend to act under 8. 007, in .sane- i 
tioning grant of pardon to the npjirovcr 
but if their overt acts arc such as to be 
only capable of being referred to that sec- 
tion, their intention not to act under it 
cannot matter. It is not necessary to con- 
sider whether the prosecution had a desire 
to reap the bcncllts of S. 007, while also 
desiring to evade the consequence of having 
to try the case before the High Court 
or Court of Session, because it is impossible 
thus to make the best of both words. Pnqir 
Singh V. Emperor. 40 Cr. L. J. 360 (P. C.) : 

176 I. C. 898 : 1938 O. VV. N. 809 : 

19 P. L. T. 717 : 42 C. W. N. 1252 ; 

40 P. L. R. 875 : 1938 M. VV. N. 969 : 

48 L. W. 537 : 1938 2 M. L. J. 780 : 

68 C. L. J. 328 : 40 Bom. L. R. 1254 : 

I. L. R. 1938 Lah. 628 : 

32 S. L. R. 937 : 11 R. P. C. 81 : 

1938 O. L. R. 405: 

4 B. R. 850 : 65 I. A. 388 ; 

A. I. R. 1938 P. C. 266. 
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S. 337— Pnrdon— Tender of —Reasons 

for — Ncressili/ of recording. 

According to Cl. (a) of S. 337 reasons must 
be stated for tendering n pardon and not 
for sanction to tender a pardonj consequently, 
a District Magistrate is not required hv law 
to state his reasons for according his .sanction' 
to tender of a pnrdon. Emperor v. fVarpam 
Singh. 25Cr. L.J. 174: 

76 LC. 398 : 5 L. L.J. 407: 
A. I. R. 1924 Lah. 90. 

S. 337 — Pardon— Tender of— Record of— 

Reasons. 

Where the facts which led up to the tender 
of pardon to an accused person appear on 
the record, the omission by the Magistrate, 
who was not Presidency .Magistrate, to state 
reasons for tendering the pardon, is neither 
an illegality nor an irregularity which may 
vitiate the proceedings held subsequent to 
such tender and aeceptanee of pardon, and 
rendi'r the evidence of such person inadmis- 
sible. Emperor y. .-innada Charnn. 

10 Cr. L. J. 32 : 

2 I. C. 497 : 9 C. L. J. 638 : 13 C. VV. N. 757. 

S. 337 — Pardon — Tender of — HVirn 

x'nlld. 

.•Ml Ihnl .Ss. 337 and 338 require is that 
there should be an offence that is triable ex- 
clusively by the Court of Session under inquiry 
or trial. The fact that there may be other 
offencc.s alleged or chnrgcd which nrc not 
so triable will not invalidate the grant of nny 
p:irdon. Ilaruvutl Pnrmnnand v. Emperor. 

16 Cr. L. J. 632 : 
33 I. C. 456 : 9 S. L. R. 43 : 
A. I. R. 1925 Sind 43. 

S. 337 — Pardon — Validitu of. 

.•\ pardon tenilcred under S. 337 at a time 
when no inquiry is being conducted into the 
ease, is not a valid pardon and a statement 
made by the person to whom such ji.ardon is 
tendered, is not admissible in evidence and 
cannot form the basis of an nllcrnativc charge 
in respect of an offence under S. 103, Penal 
Code. .Motilal Ilira Lai v. Emperor. 

22 Cr. L. J. 728 : 
64 I. C. 40 : 43 Bom. L. R. 884. 

S. 337 — Pardon, validitu of. 

Pardon granted to an accused is not rendered 
illegal or inaffectivc by the fact that the trial 
or inquiry was not in jirogrcss at the time when 
the pardon was granted. Bal Chand v. Emperor. 

27 Cr. L. J. 1369 : 
98 1. C. 489 : 24 A. L. J. 1050 : 

A. I. R. 1927 All. 90. 

S. 337 — Pardon — fVha can tender. 

A Special Magistrate has power to tender a 
pardon to an accused per.son. Mohammad 
Salcnddin v. Emperor. 36 Cr. L. J. 884 : 

156 1. C. 238 : 39 C. VV. N. 698 : 
7 R. C. 695 : A. I. R. 1935 Cal, 281. 

: S. 337 — Pardon, loithdraxoal of — Pre- 
vious confession of approver xchether evidence 
against him. 
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nal prisoner in S. 3 (2) of the Prisons Act. 
Kundan Lai v. Emperor. 32 Cr. L. J. 685 : 

131 1. C. 625 : 1. R. 1931 Lah. 481 : 

A. I. R. 1931 Lah. 353. 

S. 337 — Approver, whether criminal 

prisoner. ’ ^ 

An approver is not a convicted prisoner, but 
when his detention is ordered by a Court under 
S. 337 (3), he comes within the category of 
“Criminal Prisoner” as defined by S. 3 (2) of 
the Prisons Act, IX of 1894. In the nvitler of : 
Khairati Ram. 32 Cr. L. J. 913 : 

132 I. C. 519 : 12 Lah. 635 : 
32 P. L. R. 493 : I. R. 1931 Lah. 615 ; 

A. I. R. 1931 Lah. 476. 

^S. 337 ('2-A) — Approver — Committal 

of approver to Sessions, legality of — Sessions 
Judge, duty of— Omission to refer to High Court 
— Legality of trial. 

Under Cl. (2-A) of S. 337, where pardon has 
been granted to an accused, the case against 
the other accused alone should be committed 
to the Sessions. Where an approver was 
committed to the Sessions along with the 
other accused and the Sessions Judge, instead 
of referring the matter to the High Court in 
order to get the commitment quashed, 
proceeded with the case as though there had 
been no commitment ; Held, that the proce- 
dure adopted by the Sessions Judge, though 
wrong, wa.s not an illegality but a mere 
irregularity which could not vitiate the trial 
where no prejudice has been caused tliereby. 
Bhagwandin v. Emperor. 30 Cr. L. J. 567 : 

116 I. C. 193 : 6 O. W. N. 218 : 
I. R. 1929 Oudh 305 ; 4 Luck. 679 : 

A. I. R. 1929 Oudh 190. 

S. 337 — Commitment along with other 

accused. 

It does not mean that the approver should 
be committed for trial along with the accused 
persons. Emperor v. Peru. 

26 Cr. L. J. 1216 : 
88 I. C. 736 : 2 O. W. N. 464 : 
12 O. L. J. 542 : A. I. R. 1925 Oudh 472. 

S. 337 — Commitment — Approver — 

Pardon, conditional, grant of — Commitjnent to 
Sessions — Procedure. 

Where a conditional pardon is granted to an 
approver under S. 337, Cr. P. C., in a case under 
S. 394, Penal Code, and the Magistrate is 
satisfied that there is a prima facie case 
against the accused, he is bound under the 
provisions of S. 337 (2) (a) to commit 

the ease. to the Court of Session for trial and has 
no jurisdiction to try the case himself. Hga 
Kin V. Emperor. 26 Cr. L. J. 829 : 

86 I. C. 477 : 4 Bur. L. J. 11 : 
A. I. R. 1925 Rang.. 207. 

S. 337 — Commitment — Necessity of. 

When a Deputy Commissioner tries a case 
exclusively triable by the Court of Sessions 
under powers conferred upon him by S. 30, 
Cr. P. C., he does so as a Magistrate, and if he 
tenders conditional pardon to one of the 
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accused, he is precluded from trying the case 
himself. Paban Singh v. Emperor, 

.4 Cr. L.J. 44: 
10 C. W. N. 847. 

^S. 337 — Commitment to— Accused re~ 

fusing to make a statement— Revocation of pardon 
—Legality of commitment— Commitment-Illega- 
lity of. ' 

An accused who had opportunity of cross- 
examining the prosecution witnesses was 
tendered pardon on condition of his making a 
true disclosure. After accepting that pardon 
he refused to make any statement saying that 
he knew nothing. The Magistrate revoked 
the pardon and committed him to the Court of 
Sessions : Held, . that the commitment was 
perfectly legal. Emperor v. Biidhan. 

4 Cr. L. J. 142 : 
3 A. L. J. 615 : 1. L. R. 29 All. 24 : 

26 A. W. N. 258. 


-S. 337 — Commitment of accused. 


Dishonest Magistrate framing charge under 
S. 395, Penal Code, must commit accused. He 
cannot retain jurisdiction by reducing charge 
to one under S. 384. Public Prosecutor, 
Peshawar v. Emperor. 34 Cr. L. J. 212 : 

141 I. C. 881 : I. R. 1933 Pesh. 1 : 

A. I. R. -1933 PesH. 3. 


S. 337 (2-A) — Commitment to Sessions — 

Necessity of. ' 

The meaning of the provision contained in 
S. 337 (2-A) is that whenever an approver is 
examined the Magistrate has no.jurisdiciion to 
proceed with the trial, but must commit the 
accused persons for trial to the Court of Session. 
Emperor v. Peru. 26 Cr. L. J. 1216 : 

88 I. C. 736 : 2 O. W. N. 464 
12 O. L. J. 542 : 

A. I. R. 1925 Oudh 472. 


S. 337 (2-A) — Commitment to %Sessions 

— Necessity of. " 

A case under S. 401, Penal Code, in which 
there was an approver, was being tried by a 
Magistrate with powers under S. 30, Cr. P. C. 
After evidence had been recorded and argu- 
ments W'ere heard, but before judgment was 
pronounced, the amended Cr. P. C., 1923, came 
into force. The Magistrate nevertheless 
pronounced judgment in the case : Held, that 
having regard to the provisions of S. 337 (2-A) 
and 347, -the jurisdiction of the Magistrate 
to try the case had been expressly taken 
away, and he was bound to commit the accused 
for trial before the Court of Session. Jimun 
Shah V. Emperor. 26 Cr. L. J. 549 : 

85 I. C. 645 : A. I. R. 1925 Lah. 378. 

S. 337 — Statement of approver in Court 

of Committing Magistrate and another in 
Sessions Court — Former statement, if can be 
admitted and relied upon in Sessions Court. 

Where an approver has made one statement 
before the Committing Magistrate and another 
statement before the Sessions Court, the 
Sessions Judge is competent to admit in 
evidence the statement made by the approver 
in the Court of the Committing Magistrate 
and to treat it as evidence. It is also open to 
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-S. 337 (4) — ^ Pardon — Reasons for- 


Record of. 

The recording of reasons by the inquiring 
Magistrate is not a condition precedent to the 
tender of pardon and its acceptance by the 
approver. Emperor v. Shama Charon, 

13 Cr. L. J. 588 : 
15 I. C. 1004. 

S. 337 — Procedure — Approver — 

Name not removed from category of accused by 
mistake — Plea taken in Sessions Court — Evidence 
of approver, admissibility of. 

Although a pardon has been tendered to and 
accepted by an accused in the Committing 
Magistrate’s Court, by some mistake, his name 
rvas not removed from the category of the 
accused and at the opening of the trial in 
the Sessions Court, his plea was taken by 
the Sessions Judge. But the mistake was 
soon found out and the Sessions Judge direct- 
ed that he should be removed from tlie dock : 
Held, that the evidence given by this accused 
in the Sessions Court was not inadmissible 
in evidence. Ayub Mandal v. Emperor. 

28 Cr. L. J. 689 : 
103 I. C. 545 : 54 Cal. 539 : 
A. I. R. 1927 Cal. 680. 


— — ^S. 337 (4) — Procedure— Presumption of 

due compliance. 

When a Magistrate tendering a pardon states 
that he has explained the law on the subject 
to the person to whom pardon has been 
tendered, it may be presumed that the Magis- 
trate fully observed the procedure laid down 
in S. 387 which he explained to the accused, 
and that the latter accepted the tender of 
pardon before making his statement. Emperor 
v. Waryam Singh. 25 Cr. L. J. 174 : 

76 I. C. 398 : 5 L. L. J. 407 : 

A. I. R. 1924 Lah. 90. 


-S. 337 — Prosecution of approver- 


De^ence of pardon. 

S. 339 contemplates a pardon being forfeited 
under it, but neither in it nor in any other 
part of the Code is it enacted that the for- 
feiture of a pardon depends upon the opinion 
of the Judge or Magistrate trying a case in 
which the occasionally pardoned accomplice 
has agreed to make' a full and true disclosure. 
It is therefore open to a pardoned accomplice, 
if placed on trial, as an accomplice who has 
forfeited the pardon already accepted by him, 
to plead in bar of trial that he did comply 
with the condition on which the tender of 
pardon was made, and such plea in bar of 
trial would have to be gone into and decided 
before the accused is called on to enter bis 
plea in defence to the charge of having com- 
mitted the offence in respect of which the 
pardon was tendered. The section does not 
enact that a person who has accepted a tender 
of pardon, renders himself liable to be tried 
for the offence in respect of which pardon 
was tendered, if he gave false evidence. ^Vhat 
the section says is that he renders himself 
so liable (or forfeits the pardon) if by giving 
false evidence he has not complied with'the 
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condition on which the tender was made. Em- 
peror V. Kolhia.' 4 Cr. L. J. 346 : ' 

8 Bom. Li. R. 740 : I. L. R. 30 Bom. 611. 

— S. 337 — Prosecution of approver — Par- 
don given to accomplice — Discharge of approver 
when there is no trial — Principal offender abscon- 
der — Inquiry — Trial. 

The principal accused in a murder case 
having absconded, his accomplice was granted ' 
pardon in the course of inquiry and examined 
as a witness under S. 512. There being no 
prospect of the principal offender’s arrest and 
trial, the prosecution desired to discharge the 
approver from custody, wliile the trying Magis- 
trate considered that the pardon was invalid, 
as it was not tendered for the purpose of an 
inquiry but for the purposes of securing evi- 
dence under S. 512 : Held, (1) that the offence 
of murder was under inquiry, that in order to 
secure .the approver’s evidence as to that offence 
a pardon was tendered, and that the proceeding 
under S. 512, was only ancillary to that 
inquiry , (2) that it was open ■ to the prosecu- 
tion to proceed against the approver on the 
ground that he had not performed the condition 
of the pardon in tl)at he had given false evidence 
under S. 512, and (3) that if the prosecution 
did not desire to proceed further with the case 
against the principal offender, the Magistrate 
had power to discharge the approver. In re ; 
Dagadu Bapu. 22 Cr. L. J. 620 : 

63 I. C. 156 ; 23 Bom. L. R. 839 : 

A. I. R. 1922 Bom. 177. 

— S. 337— Prosecution of approver— Plead- 

ing pardon in bar of trial — Duly of Court to 
determine fir.sl xchclhcr pardon had been forfeited. 
When a person, who has been pardoned, is 
afterwards placed on his trial for the offence 
on the ground that .he had forfeited the 
pardon, it is open to him to plead the pardon 
in bar of trial and the Court (i.e., the Jury in a 
and the Judge in other cases) must 
issue as to whether the accused 
his pardon. In re : Aligirisicaini 


case 


jury 
first try the 
has forfeited 


Naicken. 


11 Cr. L. j; 254 ; 

5 I. C. 831 : 7 M. L. T. 121 : 

1 M. W. N. 5. 

S. 337— Prosecution of approver— Pro- 
cedure. . , . 

The accused, under a pardon given to uim 
by the Committing Magistrate under S. 337, 
made “ a full and true disclosure of the whole 
of the circumstances' within his knowledge 
relative to” the offenc". He stuck to his story 
in his exaraination-in-chief before the Court 
of Sessions, but during his cross-examination 
he resiled from his statement. At the conclu- 
sion of the trial, which ended in the convic- 
tion of his accomplices, the accused was sent 
by the Sessions Judge in custody to the Com- 
mitting Magistrate with an order directing that 
he should - be committed for trial for the prin- 
cipal offence. The Magistrate accordingly 
withdrew the pardon and committed the ac- 
cused to the Court of Sessions, where he was 
convicted on what was described as his plea 
of guilty : Held, (1) that the Sessions Judge 
had no authority under Cr. P. C. to order 
the accused to be committed for trial for the 
principal offence in respect of which a pardon 
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dence would not be truthful. In re Aligiri- 
sivatni Naicken. 11 Cr. L. J. 254 : 

5 I. C. 831 : 7 M. L. T. 121 ; 

. 1 M. W. N. 5. 

S. 337 — “Inquiri/,” meaning of — Pardon 

tendered during investigation, validity of. 

The word “inquiry” in S. 337, Cr. P. C., is 
meant to include everything done in a case 
by a Magistrate, whether the case has been 
challaned or not. When a case has been re- 
ported to a Magistrate by the Police, and he 
is asked to tender a pardon and does so, there 
is an “ inquiry ” within the meaning S. 337, 
Cr. P. C. and the tender of a pardon is per- 
fectly valid. Sfier Muhammad v . Emperor. 

24 Cr. L. J. 941 : 
75 I. C. 365 : 3 Lah. 431 : 
A. I. R. 1923 Lah. 270. 

S. 337 — Inquiry — Nature of. 

The expression “ anjrMagistrate of the First, 
Class inquiring into the offence ” used in 
S. 337 (1) ordinarily indicates a Magistrate 
holding an inquiry under Chap. XVIII of the 
Code. The word “ inquiry ’ is used to indi- 
cate a judicial proceeding as distinguished 
from ‘ investigation ’ and ' trial.’ Motilal 
Hiralal v. Emperor. 22 Cr. L. J. 728 : 

64 I. C. 40 : 43 Bom. L. R. 884. 

S. 337 — Miscellaneous. 

If it is intended not to adopt tlie procedure 
under S. 337, care should be taken to make 
the fact clear to all concerned. Paqir Singh v. 
Emperor. 37 Cr. L. J. 575 : 

162 I. C. 180 ; 37 P. L. R. 715 : 
16 Lah. 594 : 8 R. L, 867 : 
A. I. R. 1936 Lah. 353. 

S. 337 — Pardon — Acceptance of — Test 

of. 

It is not necessary that the acceptance of the 
pardon should be in writing or that it should 
be expressed in any other manner. It is to be 
gathered from the circumstances. The fact 
that the person to whom the pardon is tender- 
ed appears before the various Magistrates in 
the capacity of the witness, and not that of an 
accused person, is a clear indication of the fact 
that he has accepted the pardon tendered 
to him. Emperor v. Amur Singh. 

40 Cr. L. J. 543 : 
181 I. C. 509 ; 40 P. L. R. 758 (2) : 
1 L. R. 1939 Lah. 38 : 11 R. L. 855 : 

A. I. R. 1938 Lah. 796. 

S. 337 — Pardon — After charge — Validity 

of. 

There is nothing in S. 337 to prevent a 
pardon being tendered to a person after a 
charge has been framed against him. Miingu 
V. Emperor. 22 Cr. L. J. 255 : 

60 I. C. 607. 

S. 337 — Pardon, breach of conditions of — • 

Action when can be taken. 

No action can be taken against a person 
who has accepted a pardon for breach of 
conditions on which the pardon was tendered 
until after the case in the Court of Session 
is concluded. The proper course is to detain 


the approver in custody till the conclusion 
of the trial of his co-accused, and then to 
proceed against him, if necessary. Emperor v. 
Mohan. 10 Cr.'L. T. 418 : 

3 I. C. 922 : 5 N. L. R. 134. 

S. 337— Pardon— Breach of conditions, of 

— Commitment — Necessity of. 

Where an approver fails to act up to the 
condition of liis pardon before the inquiring 
Magistrate, the Magistrate can rc-commence 
the inquiry as against the approver and commit 
him to take his trial along with the other 
accused. Sashi Rajbanshi v. Emperor. 

16 Cr. L. J. 65 ; 
26 I. C. 657 : 19 C. W. N. 295 : 
42 Cal. 856 : A. I. R. 1915 Cal. 667. 

— ^ S. 337 — Pardon — Conviction of co- 

acensed for iiiuior offence — Pardon, whether 
affected — Approver — Committal of co-accused 
alone to Sessions — Examination of approver as 
witness, legality of. 

The validity of a pardon given under S. 837 
to an accused person charged with an offence, 
specili. d in that section cannot be affected by 
the fact that the co-acensed against whom 
his evidence was afterwards recorded was 
■ ultimately convicted of a minor offence and 
even if the pardon was invalid against the 
approver, it would not prevent the approver 
being examined in the Sessions Court as a 
witness where he is not committed for trial 
along with the accused. Bhazoani Prasad v. 
Emperor. 27 Cr. L. J. 1103 : 

97 I. C. 367 : A. I. R. 1926 All. 590. 

S. 337 — Pardon — Conditiotzs for. 

A pardon is offered upon two main condi- 
tions, first, that an accomplice shall make a 
full, second, a true disclosure of all he knows 
about the crime, and the pardon is forfeited 
by hi.s failure to comply with these two con- 
ditions in two corresponding ways, first by 
concealing some material fact, tliat is to say, 
by not making a full, or by giving false evi- 
dence, that is by not making a true disclosure. 
The words “false evidence” must be read 
subject to the limitations of their context, > 
as defining one of the modes of non-compli- 
ance with the conditions of the pardon, and not 
in their fullest literal sense. Emperor v. Kothia. 

4Cr. L.J.346 : 
8 Bom. L. R. 740 : 
I. L. R. 30 Bom. 611. 

S. 337— Pardon— Forfeiture of— Effect 

of- . 

It is not obligatory upon the prosecution to 
examine an accomplice as a witness after he has 
forfeited his .pardon. Nayeb Shahana v. Empe- 
ror. 35 Cr. L. J. 1179 : 

152 I. C. 44 : 38 C. W. N. 659 : 
61 Cal. 390 : 7 R. C. 205 : 
A. I. R. 1934 Cal. 636. 

S. 337 — Pardon — Forfeiture — Approver 

proving untrustworthy in Magistrate's Court — 
Examination in Sessions Court, before forfeiture. 
The requirement that an approver is to be 
examined as a witness in the case, is satis- 
fied when he is examined as a witness in the 
Magistrate’s Court. It is not compulsory either 
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■ S. 337 — Statement of approver, admissi- 

bility of. 

Held, by the Full Bench, that when a pardon 
has been tendered and accepted by a person 
under S. 337 and a statement is made by him 
before a Magistrate which is materially 
incomplete or false and he is subsequently 
tried for the offence of which pardon was 
granted to him, %vithout being examined as a 
witness unde'r S. 337 (2), the statement made 
by him is admissible in evidence against him 
at his trial for the offence. Suba v. Emperor. 

3 Cr. L. J. 55 : 
6 P. L. R. 529 : 41 P. R. Cr. 1905. 

— S. 337 — Statement of approver, admissi- 

bility of. 

No analogy exists between the case of a 
confession obtained from an accused person by 
an inducement and the case of an approver, 
and the evidence of an approver does not 
become inadmissible merely because it is shown 
that some inducement was offered to the 
approver to give evidence. Ismail Pnnjn v. 
Emperor, 26 Cr. L,. T. 1115 : 

88 1. C. 283 ; A. I. R. 1925 Nag. 337. 

S. 327— Statement of approver, admissi- 
bility of. 

The evidence of an approver is admissible 
where the pardon given was in respect of an 
offence triable exclusively by a Court of Session 
with which the accused were charged, but the 
offence for which tlie accused are tried and for 
which they are ultimately convicted is not an 
offence exclusively triable by a Court of 
Session. Kauromal v. Emperor. 

25 Cr. L. T. 1057 : 
81 T. C. 881 : A. I. R. 1925 Sind 105. 

S. 337 — Statement of approver — 

Corroboration. 

The evidence of an accomplice may he deemed 
to be unworthy of credit unless it is 
corroborated in material particulars. The 
mere fact that the accused were seen with the 
approver a few days before the dacoity is not 
material corroboration of the evidence of the 
approver to the effect that the accused joined 
him in the dacoity. Hazara Singh v. Emperor. 

25 Cr. L. J. 1347 : 
82 I. C. 707 : 6 L. L. J. 370 : 
A. I. R. 1924 Lab. 727. 


S. 337 — Statement of approver, use of. 

The evidence of an approver in the committal 
proceedings is a statement within the meaning 
of S. 339 (2) and is not governed by S. 24. 
Evidence Act, and can be used against him in 
evidence when the pardon has been forfeited. 
Local Government v. Mnllu. 16 Cr. L. J. 417 : 

28 I. C. 993 : 11 N. R. 59 : 
A. I. R. 1915 Nag. 92. 


S. 237— Statement of approver, value of. 

An accomplice witness against whom the 
case has V>een withdrawn under S. 494, Cr. P . C., 
is less reliable than one to whom a pardon has 
been tendered under S. 337., The' latter is 
pardoned conditionally -and has before him, as 
an inducement to stick to the truth, the 
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constant apprehension that his statement may 
be used against him in a trial hereafter if he is 
proved to have given false evidence on any 
point. Moreover, there is at least one previous 
statement by which his veracity can be tested. 
On the other hand, the accomplice witness who 
has not received a conditional pardon,^ is a 
freer man in the witness-box since he is not 
pinned down to a previous statement which 
may be based on tutored material, by the fear 
of the prosecution for perjury if his deposition 
in Court does not correspond exactly with that 
previous statement. Chhaprolia v. Emperor. 

24 Cr. L. J, 696 : 
73 I. C. 808 : A. I. R. 1924 Lab. 235. 

S. 337 (2) — Statement of approver — 

Magistrate competent to record. 

Although Sub-s. (2) of S. 337 contemplates 
that everv person accenting a tender shall be 
examined as a witness in the Court of the 
Magistrate taking cognizance of the offence and 
in the subsequent trial, if any, it is open to ai 
Magistrate other than the Magistrate taking 
cognizance of the offence to record statement 
of the person to whom the pardon has been 
tendered. Emperor v. Amar Singh. 

40 Cr. L. J. 543 : 
181 I. C. 509 : 40 P. L. R. 758 (2) : 
I. L. R. 1939 Lab. 38 : 11 R. L. 855 ; 

A. I. R. 1938 Lab. 796. 

S. 337 — Tender of pardon, reasons for, 

necessity of. 

S. 837 requires a Magistrate who tenders a 
pardon to record his reasons for so • doing. 
Where, however, the facts %vhich led up to the 
tender appear on the record, the onaission to 
state reasons is not only not an illegality but 
not even an irregularity which vitiates the 
proceedings. Deputy Legal Remembrancer v, 
Banu Singh. 5 Cr. L. J. 142 ; 

5 C. L. J. 224. 

S. 337 — Tender of pardon — Reasons for 

— Absence of, effect of. 

The omission of a Magistrate tendering a 
pardon to record his reasons is neither an 
illegality nor an irregularity which vitiates the 
proceeding. Emperor v. Waryam Singh. 

25 Cr. L. J. 174 : 
76 I. C. 398 : 5 L. L. J. 407 : 

A. I. R. 1924 Lah. 90. 

S. 338. 

See Cr. P. C., S. 337. 

S. 338 — Pardon — Validity of. 

Where a woman took no part in the actual 
murder of her husband committed by her 
father and uncle, but failed to prevent the final 
act of tragedy and omitted to give information 
of the' crime and assisted in the disposal of 
the dead body : Held, that though it was not to 
be expected that she could restrain the violence 
of her father and uncle or that she would dare 
to give information in face of threats or that 
she could venture to disobey her father’s order 
to assist in concealing the crime, she could 
not legally plead compulsion and might be held 
liable under Ss, 201, 202 and 203, X. P, C,, 
but that in a case like this she might be grant-. 
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for the prosecution or for the defence to 
examine him in the Sessions Court if he has 
shown by his evidence in the Magistrate’s 
Court that he is an untrustworthy witness. 
Sashi liajbanshi v. Emperor. 16 Cr. L. J. 65 : 

- 26 I. C. 657 ; 19 C. W. N. 295 : 
42 Cal. 856 : A. I. R. 1915 Cal. 667. 

S. 337 — Pardon, forfeiture of — Commit- 
ment of approver, .necessity of. 

S. 337, Cl. (2-A) as amended by Act XVIII 
of 1923, does not enable the Sessions Court 
to deal with an approver, in case he does not 
comply with the conditions of his pardon and 
forfeits it, without a fresh enquiry and com- 
mitment by a Magistrate. Emperor v. Nana 
Amnta Savant. 36 Cr. L. J. 499 ; 

154 I. C. 327 ; 36 Bom. L. R. 1211 : 
7 R. B. 325 (2) ; A. I. R. 1935 Bom. 70. 

S. 337 — Pardon, forfeiture of. 

Even when an approver first makes a full 
and true disclosure, he forfeits his pardon if he 
contradicts his statement or denies its truth 
subsequently. In re : Aligirisvoami Naicken. 

11 Cr. L. J. 254 : 
5 I. C. 831 ; 7 M. L. T. 121 : 1 M. W. N. 5. 

S. 337 — Pardon, forfeiture of — What 

Court to decide question of forfeiture. 

A Committing Magistrate granted pardon to 
an approver under S. 337. At the hearing of 
the case before a Session of the Special Bench, 
the approver resiled from his deposition given 
before the Magistrate ; Held, tliat the Special 
Bench cannot take any action against the 
approver for the offence in respect of which 
pardon was accorded to him, but can only 
discharge him. Emperor v. Abani Bhushan. 

11 Cr. L. J. 702 ; 
8 I. C. 721 : 37 Cal. 845 : 15 C. W. N. 25. 

S. 337 — Pardon — Forfeiture of, with- 
drawal or declaration, lohethcr necessary before 
proseculio?}. 

Under the present Cr. P, C., no formal 
■withdrawal of a pardon^ and no formal dec- 
laration that the pardon has been forfeited 
are reqtured. If the person who has accepted 
a conditional pardon be subsequently pro- 
ceeded against, it is open to him to plead on 
his trial that the pardon has not in fact 
been forfeited, that is to say, that he has 
hot violated the conditions on which the 
pardon was tendered and accepted. Emperor 
V. Saber Akunji. 16 Cr. L. J. 120 : 

27 I. C. 184 : 19 C. W. N. 179 : 
42 Cal. 756 : A. I. R. 1915 Cal. 397. 

S. 337 — Pardon granted after adjourn- 
ment, whether valid. 

A Magistrate who adjourns a case under the 
provisions of S. 520 (8), Cr. P. C., does 
not become functus officio and is not incompe- 
tent to grant pardon to an accused after such 
adjournment. Bal Chand v. Emperor. 

27 Cr. L. J. 1369 : 
98 I. C. 489 : 24 A. L. J. 105 < : 

A. I. R. 1927 All. 90. 

; S. 337 — Pardon — Offences exclusively 

triable by Sessions Court — Pardon relating to other 
offences, validity of. 
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A pardon can be granted under S. 337 by 
a Magistrate inquiring into a case exclusively 
triable by a Court of Session along with 
one not so triable and the fact that there 
may be other offences which are not so triable 
will not invalidate the pardon granted in 
respect of the offence exclusively triable 
by the Seesions Court. But once the pardon 
is granted, the approver is an approver with 
regard to the whole case and not with regard to 
the accused only. Ismail v. Emperor. 

26 Cr. L. J. 1045 : 
87 I. C. 965 : A. I. R. 1925 Nag. 409. 

— S. 337 — Pardon — Once tendered whether 

can be affected subsequently. 

A valid pardon once given is not affected in 
way by the subsequent proceedings in the 
case. Kauromal v. Emperor. 

25 Cr. L. J. 1057 : 
81 1. C. 881 : A. I. R. 1925 Sind 105. 

S. 337 — Pardon — Reasons for — Omission 

to state — Effect of. 

Omission to record the reasons for granting 
a pardon under S. 337 (1) {a' is a mere irregu- 
larity which would be cured by S. 537 where 
no prejudice has been caused thereby. Emperor 
V. Dukhu. 30 Cr. L. J. 1157 ; 

120 I. C. 126 1 1929 A. L. J. 227 ; 

I. R. 1930 All. 14: 
A. I.R. 1929 All., 321. 

S. 337 — Pardon — Tender of— Duty of 

Court. 

All that the officer who can grant pardon 
under the provisions of S. 337 has to see 
is whether on the information at his 
disposal there is a prima facie case against 
the person to \yhom pardon is going to 
be tendered for an offence which is 
exclusively triable by a Court of Sessions. 
If that is so, he is competent to grant a 
pardon. It is no part of the duty of the 
Magistrate to take upon himself the task of 
making a thorough and searching inquiry in 
order to find out whether the offence which 
has been committed by the person is one 
which will be triable by the Court of 
Session or by a Magistrate. As soon as the 
Magistrate is informed that the offence is 
one whici), according to the investigating 
authority, is exclusively triable by the Court of 
Session, then his duty is to record the state- 
ment after granting pardon to the person put 
before him. Bhola Nath v. Emperor. 

40 Cr. L. J. 856 : 
184 I. C. 191 : 1939 A. L. J. 785 : 
12 R. A. 189 : 1. L. R. 1937 All. 736 : 

1939 A. W. R. 474: 
A. I. R. 1939 All. 57. 

S. 33^— Pardon — Tender of — Effeel 

of. 

The pardon under S. 337 is tendered as a 
judicial act. One of the consequences, per- 
haps the most important, is that when a 
Magistrate has tendered the pardon, the 
trial must not be by another Magistrate 
even though he is vested under S. 80 of the 
Code to try such an offence, but by the High 
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rated in material partieulars. FaqirSIiahv. 
Emperor. 35 Cr. L. J. 1242 ; 

151 I. C. 110 : 7 R. Pesh. 9 : 

A. I. R. 1934 Pesh. 46. 

S. 339 — Approver — Slalcmenl bp — 

Admissibility. 

The words “the statement made by a person 
Avho has aecepted the tender of pardon” in 
.Suh-s. (2) of S. 339 are wide enougli to cover 
a statement before the pardoning Magistrate. 

It is not, Imwever, fair to vise such statements 
of approver against him unless they are put to 
him in his examination as accused person and 
he is asked if he has nnj’ explanation to offer 
regarding them. Gangnram v. Emperor. 

25 Cr. L. J. 1355 : 

82 I. C. 715 : A. I. R. 1925 Nag. 172. 

Ss. 339-A, 537 — Applicability. 

S. 339-A does not apply at all to the case of 
an approver who has slated that his statement 
as an approver was complctclj' false. The 
section applies to a case in which the appro- ! 
ver’s case is still that he was one of the persons ! 
who had committed the offence hut that the ' 
Public Prosecutor was in error in considering j 
that he had in any way failed to comply with j 
any of the conditions upon which the tender ! 
of pardon was made. Gurdit Singh v. Emperor. ; 

40 Cr. L. J. 614 : j 
181 I. C. 924 : 41 P. L. R. 290 : 

11 R. L. 899 : I. L. R. 1939 Lah. 216 : l 
A. I. R. 1939 Lah. 66. j 

S. 339 (2) — Approver — Confession by 

— Admissibility. 

Anj' statement made by an accused person 
before he receives pardon under S. 327 must, 
if it is of a confessional nature, he recorded 
strictly in accordance with the procedure 
prescribed for the record of confession by 
Ss. 104 and 304, or the statement of the accused 
after he has been pardoned may be recorded 
in his character of a witness under S. 104, or 
his statement may be one which is recorded 
formally as that of a witness examined in the 
course of an enquiry or trial. The word “state- 
ment” contemplated in Sub-s. 2 of S. 339, 
appears primarily to refer to a statement made 
by him as a witness as contemplated in Sub.s. 2 
of S. 337 in the course of an enquiry or trial. 

It may also include a statement recorded under 
S. 104 after the tender of pardon but it can 
in no case include a confessional statement 
made by an accused person before the tender 
of pardon unless it was recorded in accordance 
with the strict procedure provided for record- 
ing confessions. Hence a statement made by 
the accused, of a confessional nature before he 
had been tendered pardon and after he was 
put on solemn affirmation, is inadmissible 
against him in his trial after he has forfeited 
the pardon if it is not recorded as a confession 
in the manner prescribed by Ss. 1G4 and 864. 

It is also otherwise inadmissible for the reason 
that the accused was induced to make that 
statement implicating himself and others on 
the promise of a pardon. Horilal v. Emperor. 

41 Cr. L. J. 433 ; 

187 I. C. 203 : 1940 N. L. J. 286 ; 

12 R. S. 283 : A. I. R. 1940 Nag. 218. 
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S. 339 {2)— Approver— Statement by— 

Admissibility. 

Accused stating he confessed bscause of fear 
of being beaten and got confessed and thought 
that murder will come out — Statement induced 
by promise of pardon — Statement is admissible 
against him under S. 339 (2). Annp Singh v. 
Emperor. 35 Cr. L. J. 168 : 

146 1. C. 677 : 6 R. L. 265 : 
A. I. R. 1933 Lah. 910. 

S. 339— Certificate — Validity of. 

The certificate granted under S. 339 cannot be 
said to be defective because it does not men- 
tion the particulars in regard to which the 
pardon was alleged to have been forfeited. 
Indar Pal v. Emperor. 37 Cr. L. J. 732 : 

162 I. C. 969 : 38 P. L. R. 1128 : 
8 R. L. 978 : A. 1. R. 1936 Lah. 409. 

S. 339 — Certificate — Validity of. 

The person who is authorized to grant a certi- 
fleate under S. 339, is the Public 
Prosecutor and he need not necessarily occupy 
the position of Public Prosecutor on the date 
on which he grants the^ccrtificate. Indar Pal 
v. Emperor. , " 37 Cr. L. J. 732 : 

162 I. C. 969 : 38 P. L. R. 1128 ; 
8 R. L. 978 : A. I. R. 1936 Lah. 409. 

S. 339 — Certificate — Who can issue. 

The certificate under S. 339 (1) cannot be said 
to be without jurisdiction, if it was not issued 
by the Assistant Public Prosecutor who was 
originally in charge of the case but by the 
Public Prosecutor wlio subsequently took 
charge of the case. Tlie general powers of 
control which the District Magistrate and the 
Public Prosecutor exercise are sufficiently 
wide to justify a prosecution being taken out 
of the bands of a particular Assistant Public 
Prosecutor at any stage of the proceedings, and 
there is nothing in the Cr. P. C. which 
requires that, when a particular Public 
Prosecutor has once appeared in a case, all 
further proceedings must be conducted by him. 
Emperor v. Shahdino Dhaniparto. 

41 Cr. L. J. 747 : 
189 I. C. 452 : 13 R. S. 30 : 
A. I. R. 1940 Sind 114. 

-S. 339 — Commitment — Committal of 

approver for joint trial with other accused — Pro- 
cedure, legality of. , 

A Committing Magistrate tendered pardon to 
one of the accused and examined him, though 
not on oath. He denied all knowledge of the 
matter and he was committed to the Sessions 
Court along with the other accused, and the ' 
accused were convicted chiefly on the basis 
of the confession of this approver : Held, 
that the joint trial of the approver with the 
other accused was a serious and material" 
error of law which vitiated the entire trial. 
Bam Lotan v. Emperor. 

32 Cr. L. J. 91 : 
128 1. C.209 : 7 O. W. N. 972 • 
I. R. 1931 Oudh 17 : 6 Luck. 386 '• 
A, I. R. 1931 Oudh 113’ 
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The provisions of S. 337 are very salutary 
provisions, the ^ neglect of which may lead to 
difficulties. But where a confession was made 
before a Magistrate who with the oral sanction 
of the District Magistrate tendered the accused 
confessing his guilt, a pardon which was 
accepted but which was subsequently with- 
drawn: Held, that the statement made by such 
an approver on oath could be used in evidenee 
against him when he was subsequently tried : 
Held further, that the tender of pardon al- 
though irregular was legal. Sultan Khan v. 
Emperor. 8 Cr. L. J. 445 : 

S A. L. J. 691 : 1908 A. W. N. 259. 

S. 337 — Pardon — Withdrawal of. 

Tender of pardon — Retraction of confession 
— Withdrawal of pardon — Confession, cannot 
be made basis of conviction. Chauhan v. 
Emperor. 35 Cr. L. J. 889 : 

148 I. C. 1192 : 11 O. W. N. 765 : 
6 R. O. 500 (2) : A. I. R. 1935 Oudh 226. 

S. 337 — Pardon, withdrawal of — What 

Court to withdraw pardon. 

If the approver be proceeded against for the 
original offence, the Magistrate who accorded 
the pardon should determine whether he has 
complied with its terms or not and whether he 
has forfeited the pardon : the question cannot 
be re-opened before the Special Bench at his 
trial for such offence. Emperor v. Abani Dhtt~ 
Shan. 11 Cr. L. J. 702 (a) : 

8 I. C. 721 : 37 Cal. 845 : 

15 C. W. N. 25. 

— S. 337 — Pardon — Withdrawal or revocation 

and forfeiture of — When the question of forfeiture 
should be taken up and the approver tried. 

A pardon is forfeited by the approver’s own 
act in concealing a material fact or giving false 
evidence ; if this is clearly established after 
he has been examined before the Committing 
Magistrate, it is not necessary that he should be 
examined as a witness in the trial. 
Ordinarily proceedings against an approver who 
has forfeited his pardon should be taken 
after his co-accused have been tried. Nga Po 
Hnan v. Emperor. 7 Cr. L. J. 245 : 

U. B. R. Cr. 1907 : 09 Cr. P, C. 7. 

S. 337 — Pardon — Reasons for. 

While tendering a pardon under S. 337 (1), 
the Magistrate stated “in order to connect 
the accused with the offence of the murder, it is 
essential to make an approver in this case. I 
therefore tender pardon under S. 337” : Held, 
that there was sufficient compliance with 
S. 837- (1-A) as no clear reason for tendering 
pardon could be imagined. Emperor v. Amar 
Singh. 40 Cr. L. J. 543 : 

181 I. C. 509 : 40 P. L. R. 758 (2) : 

I. L. R. 1939 Lah. 38 : 
11 R. L. 855 ; A. I. R. 1938 Lah. 796. 

S. 337 (1) (2)— Pardon, whether Ad- 
ditional District Magistrate competent to grant. ^ 
When the Ligislature used the words ‘the Dis- 
trict Magistrate’ in S. 837 (1), it did not intend 
to exclude an Additional District Magistrate 
upon whom the ordinary powers of a District 
Magistrate had been conferred under Sub-s. (2) 
ofS. 10. The Additional District Magistrate is 
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not in any way affected by the Proviso to S. 337 
(1) and he is in his own right empowered under 
the law to tender a pardon to the accused 
without the sanction of the District Magistrate. 
Emperor v. Amar Singh. 40 Cr. L. J. 543 : 

181 I. C. 509 : 40 P. L. R. 758 (2) : 

I. L. R. 1939 Lah. 38 : 11 R. L. 855 : 

A. I. R. 1938 Lah. 796. 

S. 337 — Pardon — Contradictory state- 
ments in Sessions and Committing Court — Com- 
pliance with conditions of pardon. 

In the interests of justice, the Legislature 
requires that where the case is committed to 
Sessions, the approver whatever statements he 
has made in the Court of the Committing 
Magistrate, should be examined as a witness 
in the Sessions trial. With the exception of 
evidence admitted under S. 288, it is upon 
evidence led in the Sessions Court that the 
guilt or innocence of the accused is determined, 
and it is in the Sessions Court that the approver 
has his main duty to perform. It cannot be 
said that an approver who denies all knowledge 
before the Committing Magistrate but who 
[ makes a full disclosure of facts in the Sessions 
Court is to be commended above one who 
makes a full disclosure in both Courts. But 
when the evidence given by the approver in ‘the 
Sessions Court is in accordance with the con- 
ditions of his pardon, and is evidence upon 
which, in the circumstances, reliance might 
very well be placed, then the fact that in the 
Committing Magistrate’s Court the approver 
gave false evidence should not necessarily be 
taken to be non-compliance with the conditions 
of pardon. Emperor v. Shahdino Dhaniparto. 

41 Cr. L. J. 747 : 

189 I. C. 452 : 13 R. S. 30 ; 

A. I. R. 1940 Sind 114. 
S. 337 (2) — Pardon-Forfeiture— Ap- 
prover's refusal to make statement before Magis- 
trate — Examination in Sessions Court before 
forfeiture. 

Where an accused after accepting pardon 
denies all knowledge of facts before the Com- 
mitting Magistrate and the case is committed 
to Sessions Court, the pardon cannot be 
forfeited^before the accused is examined in 
Sessions "Court. Once a pardon has been 
tendered and accepted. Cl. (2) of S. 337 renders 
it obligatory for the prosecution to examine 
the approver both in the Committing Magis- 
trate’s Court and in the Sessions Court, should 
the case be committed. The failure of the 
prosecution to examine the approver in the 
Sessions Court vitiates the trial. Emperor v. 
Shahdino Dhanipano. 41' Cr. L. J. 747 ; 

189 I. C. 452 : 13 R. S. 30 : 
A. I. R. 1940 Sind 114 

S. 337 {2) — Pardon withdrawn — Pro- 
duction of approver. 

Under S. 337 (2) the prosecution is bound to 
produce a person who has accepted a pardon 
even though the tender of pardon was with- 
drawn before the trial in the Sessions Court. 
Chet Singh v. Emperor. 

32 Cr. L. J. 1126 : 

134 I. C. 193 : 31 P. L. R. 1010 : 

I. R. 1931 Lah. 897 : 
A. I. R. 1931 Lah. 102. 
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when examined-in-chief if he withdraws it in 
cross-examination . Kullan v. Emperor. 

9 Cr. L. J. 571 : 
2 I. C. 343 ; 32 Mad. 173. 

S. 339 — Pardon — Forfeiture — Trial Pro- 
cedure. 

As regards the procedure to be followed, 
where a pardon has been tendered and Ihe 
approver is afterwards put on trial, he should 
be asked if he relies on it and if he says ‘yes,’ 
which is a plea of pardon, the issue as to the 
pardon should be tried first. It is for the 
prosecution to prove that the pardon has 
been forfeited. Kullan v. Emperor. 

9 Cr. L. J. 571 : 
2 I. C. 343 : 32 Mad. 173. 

S. 339 — Pardon — Tender of — Forfeiture 

whether a bar to trial. 

■VMiere the evidence of an approver in the 
Sessions Court is not a compliance with the 
conditions of bis pardon, the fact that he gave 
evidence in accordance with those conditions 
before the Committing Magistrate docs not 
save him from being treated as a person who 
has forfeited his pardon within the meaning 
of S. 339. Such a person cannot plead the 
pardon as a bar to his trial. Local Government 
v. Mttlhi. 16 Cr. L. J. 417 : 

28 1. C. 993 : 11 N. R. 59 : 
A. I. R. 1915 Nag. 92. 

S. Z39— Pardon— Withdrawal— -Forfeit- 
ure. 

Under the present Cr. P. C. a pardon once 
granted cannot be withdrawn, it can only be 
forfeited ; and whether or not it has been 
forfeited, is a question of fact to be tried and 
decided by the Court which tries the charge in 
regard to which a pardon was tendered. Em- 
peror V. Kadu. 1 Cr. L. J. 1082 ; 

31 P. R. Cr. of 1904. 

— S. 339-A — Pardon, tender of — Admissions 

in cross-examination — Pardon, whether forfeited. 

Where a person of low intellect who has 
accepted a tender of pardon complies with the 
terms of the pardon in his examination-in- 
chief but makes damaging admissions in his 
cross-examination, though he does not resile 
from his previous statement, and in re-examina- 
tion returns even more towards his previous 
statement, he cannot be said to have failed to 
comply with the conditions of the pardon 
within the meaning of S. 339-A. Emperor v. 
JaRannath. 27 Cr. L. J. 768 : 

95 I. C. 288 : 3 O. W. N. 474 : 

13 O. L. J. 663. 

S. 339 — Procedure. 

Court proceeding to determine complicity of 
approver before deciding he had forfeited his 
pardon — Trial is not vitiated. Anup Singh v. 
Emperor. 35 Cr. L. J. 168 : 

146 I. C. 677 : 6 R. L. 265. 
S. 339— Procedure — Necessity of. ■ 

Trial under S. 396, Penal Code — ^No certificate 
of Public Prosecutor before trying Magistrate — 
certificate produced before Sessions Court — 
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Provisions of S. 339 are complied with. Em- 
peror v. Sadanand. 36 Cr. L. T. 377 : 

153 I. C. 596 : 1935 O. W. N. 44 ; 

7 R. O. 363 : A. I. R. 1935 Oudh 116. 

S. 339 (3) — Prosecution — Absence of sanc- 
tion — Illegality. 

The absence of sanction of the High Court 
required by S. 839 (3) to a prosecution for 
giving false evidence in respect of a statement 
made by a person who has accepted a tender 
of pardon, is an illegality which invalidates 
the trial. Emperor v. Htuktalwe. 

1 Cr. L. J. 1021 : 
2L. B. R. 302. 

S. 339 — Prosecution of approver — Certi- 
ficate of Public Prosecutor, necessity of. 

It is illegal to institute proceedings against 
an approver for the offence in respect of 
which pardon was tendered to him without 
the certificate of the Public Prosecutor. 
Emperor v. Maria Basappa. 26 Cr. L. J. 469 : 

85 I. C. 149 : 26 Bom. L. R. 1240 : 

A. I. R. 1925 Bom. 135. 

S. 339 — Prosecution of approver — Cer- 
tificate — Necessity of. 

Under S. 339 as amended in 1923, the 
certificate by the Public Prosecutor that in 
his opinion the approver has not complied 
with the conditions on which the tender of 
pardon was made, is a condition precedent to 
the validity of trial of the approver. But 
this does not apply to a case in which the 
pardon had been declared forfeited by the 
Magistrate and the proceedings against the 
approver, after the forfeiture commenced - 
before the amended section came into force. 
Gangaram v. Emperor. 25 Cr. L. J. 1355 : 

82 I. C. 715 : A. I. R. 1925 Nag. 172. 

S. 339 — Prosecution of approver — 

Certificate of Public Prosecutor, absence of. 

The absence of certificate by the Public 
Prosecutor, that in his opinion an approver 
has not complied with the condition on which 
the tender of the pardon was made to him, 
as required by S. 339, vitiates the trial of 
the approver. Ali v. Emperor. 

26 Cr. L. J. 237 ; 

84 I. C. 61 ; 5 Lab. 379 : 

A. I. R. 1925 Lah. 15. 

S. 339 — Prosecution of approver — 

Issue requiring determination — Proof. 

The first issue to be tried on trial of a 
person alleged to have forfeited his pardon 
is whether he has actually forfeited it by 
giving false evidence or by wilfully conceal- 
ing anything essential. Until this issue is 
found against him, he cannot be tried ,and 
convicted for his offence. The acquittal of 
the other accused is not conclusive that the 
accused, to whom the pardon was tendered, 
has forfeited it. It must be found as a fact 
whether the statement made by him while 
under pardon is materially or substantially 
true or not. Bahadur v. Emperor. 

3 Cr. L. J. 342 : 

59 P. R. Cr. 1905 : 7 P. L. R. 125, 
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had been tendered, and that his trial was 
conducted with material irregularity which 
seriously prejudiced the accused and occasion- 
ed a failure of justice ; (2) -that the question 
whether the pardon was in fact forfeited 
should have been inquired into and decided 
at the trial of the accused before he %vas 
called upon to plead to the charge of the. 
principal offence : (3) that the Sessions 

Judge had no power to pass an order direct- 
ing the forfeiture of pardon granted to the 
accused ; (4) that the procedure adopted by the 
Sessions Judge W'as wrong and illegal. Emperor 
V. Kolhia. 4 Cr. L. J. 346 : 

8 Bom. L. R. 740 : 1, L. R. 1930 Bom. 611. 

S. 337 — Prosecution of approver — Proce- 
dure — Defence of pardon. 

If the trying Magistrate thinks that an ap- 
prover has not made a full disclosure of the 
facts and that he should forfeit his pardon, 
he must discharge him at the termination of 
the trial ; he has no power to direct his pro- 
secution. He can onl 3 ' record his opinion that 
the approver has wilfully concealed something 
essential or given evidence which is positively 
false, and let the District Magistrate take 
action to prosecute the approver under S. 339, 
if he thinks fit. If so advised, the Crown 
may proceed against him for the offence in 
respect of which he was given a conditional 
pardon. \’nien put on his trial for that offence 
he maj' plead to a competent Court his pardon 
in bar, and that is a plea that the Court is 
bound to hear and decide upon before going | 
further and putting him on his defence. It 
he be committed to the Sessions, he can plead 
it again in the Sessions Court and the Judge 
W’ill decide it before putting him on trial for 
the substantive offence. Emperor v. Ngn Po 
Kef. 17 Cr. L. J. 337 : 

35 I. C. 513 : 8 L. B. R. 447 : 

A. I. R. 1917 L. Bur. 143. 

Ss. 337, 339 (3) — Prosecution of appro- 
ver — Public Prosecutor's certificate, necessity of. 

Where pardon has been tendered to a person 
under S. 337, sanction for prosecuting him for 
giving false evidenee cannot be given unless 
the Public Prosecutor certifies that in his 
opinion the person who has accepted such 
tender has, either by wilfully concealing any- 
thing essential or by giving false evidence, not 
complied with the condition on which the 
tender was made. Emperor v. Ghasitcy. 

31 Cr. L. J. 204 : 

121 I. C. 83 ; 6 O. W. N. 901 ‘ 
S Luck. 452 : A. I. R. 1929 Oudh 527. 

^ S. 337 — Scope. 

S. 337 empowers certain Courts of Justice, viz., 
Magistrates exercising certain powers of 
especially empowered ad hoc by an order of 
sanction, to pass a judicial order, the effect of 
which is that a “ person supposed to have 
been directly or indirectly concerned in or 
privy to, the offence under inquiry ” who 
chooses to accept the pardon tendered by the 
said order, can give his evidence ” as a witness 
in the case.” with the knowledge and assurance 
that the order will operate as a bar to his own 
subsequent prosecution or trial for the offence 
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in respect of which the pardon was tendered, 
or for any other offence of which he appears 
to have been guilty in connection with the 
same matter. Emperor v. Har Prasad, 

Or T T 407 • 

77 I. C. 961 : 21 A. L. J. 42 : 45 AIL 226 : 

A. I. R. 1923 All. 91. 

S. 337—Scopc. 

S. 337 is merelj’^ an enabling section that 

empowers a Magistrate to grant a pardon to 

any person supposed to be concerned in, or 
privy to, the offence and the word ‘ accused ’ 
in Ss. 342 and 343 must mean a person who 
is accused in the case that is proceeding before 
the Magistrate. Amdu Miyan v. Emperor. (F. B.) 

38Cr. L.J.237 : 
166 I. C. 582 : 1. L. R. 1937 Nag. 315 : 
9 R. N. 126 : A. I. R. 1937 Nag. 17. 

S. 337 — Scope. 

The proceedings to be taken under S., 387 
are different in character from those to be 
taken under S. 494. The former section deals 
with the action of a judicial, the latter with 
that of an executive officer. Faqir Singh v. 
Emperor. 40 Cr. L. J. 360 P. C. ; 

176 I. C. 898 : 1938 O. W. N. 809 : 
19 P. L. T. 717 : 42 C. W. N. 1252 : 
40 P. L. R. 876 : 1938 M. W. N. 969 ; 
48 M. L. W, 537 : 1938 2 M. L. J. 780 : 

68 C. L. J. 328 : 40 Bom. L. R. 1254 : 
I. L. R. 1938 Lah. 628 : 32 S. L. R. 937 : 
11 R. P. C. 81 : 1938 O. L. R. 405 : 
4 B. R. 850 ; 65 I. A. 388 : 1938 A. W. R. 170 ; 

A. I. R. 1938 P. C. 266. 

Ss. 337, 338 — Scope. 

Under Ss, 337, 338 Cr. P. C., it is not necessary 
that the person to whom a pardon is tendered 
should himself be charged with an offence 
triable exclusively by the Court of Sessions, 
all that is required is that the person to whom 
pardon is tendered, who need not even be an 
accused, should be supposed to have been 
directly or indirectly concerned, in or privy to, 
an offence triable exclusively by the Court of 
Sessions with which another person is charged. 
Kashiram v. Emperor. 24 Cr. L. J. 566 : 

73 I. C. 262 : 6 N. L. J. 144 ; 
A. I. R. 1923 Nag. 248. 

S. 337 (2-A)— Scope. 

It does not mean that the approver must also 
be committed for trial to the Court of Sessions 
with the others. Emperor v. Raja Ram. 

33 Cr. L. J. 802 (1) : 
139 I. C. 408 : 1932 A. L. J. 754 : 
I. R. 1932 All. 566 ; A. I. R. 1932 All. 581. 

S. 337 — Scope and object — Discharge of 

approver,, 

Sub-s. (3) of S. 337 implies that there is a 
trial in progress and its object is to secure 
the evidence of the approver for such trial. 
If there is no such trial and no likelihood of 
such a trial, then, the Magistrate has power 
to discharge the approver from custody. 
In re : Dagadu Bapu. 22 Cr. L. J. 620 .• 

63 I. C. 156 : 23 Bom. L. R. 839 : 
A. I. R. 1922 Bom. 177. 
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cd a pardon and her evidence recorded as a | 
witness after withdrawal of the minor charges, 
i^nd where a pardoned accused was found to 
have taken part only in the disposal of the 
dead body, Hdd, that, though the evidence of 
an aecomplice required corroboration in 
material particulars, yet the accused pardoned 
in this case was, as a matter of fact, not an 
accomplice in the actual murder at all, that 
even supposing that she could be considered 
as partly an accomplice as being subsequently 
implicated, less strong corroboration would be 
required and that there was very ample 
corroboration of her evidence in the discovery 
of bloodstains and in the production of 
deceased’s property. Emperoi v. Pragji. 

5 Cr. L. J. 256. 

— S. 338 — Pardon by Sessions Judge — 

Procedure — Examination as roitness. 

If under S. 338, Cr. P. C., a Sessions Judge 
himself tenders pardon to an accused w’ho 
accepts it, he can at once examine him as a 
witness and it is not necessary that such 
accused should be sent to the Committing 
Magistrate for his statement to be recorded 
on oath. Kashiram v. Emperor. 

24 Cr. L. J. 566 : 
73 I. C. 262 : 6 N. L. J. 144 : 
A. I. R. 1923 Nag. 248. 

S. 338 — Prosecution of approver - — 

Jtirisdiclion — Pardon, defence — Plea of pardon. 

At the conclusion of a Sessions trial the 
Sessions Judge directed the commitment for 
trial of two of the accused to whom a pardon 
had been tendered by the District Magistrate : 
Held, (1) that the Sessions Judge had jurisdic- 
tion to make the order ; ( 2 ) that on being 
placed on trial the accused would first plead 
their pardons and it would be for the trial 
Court to decide whether or not the pardons had 
been forfeited. Chanan Singh v. Emperor. 

21 Cr. L. J. 518 : 
56 1. C. 774 : 1 Lah. 218 : 
108 P. L. R. 1920 : 9 P. W. R. 1920 Cr. : 

A. I. R. 1920 Lah. 326. 

S. 339. 

— Applicability. 

Approver. 

7 .^ Certificate. 

Commitment. 

Joint trial. , 

Pardon. 

Procedure. 

Prosecution. 

Prosecution of approver. 

Sanction of High Court. 

Scope. 

— Statement by approver. 

Trial of approver. 

Witness. 

— S. 339. 

See also (i) Cr. P. C., 1898, Ss. 193, 337. 

S. 339 — Applicability — Pardon, tender 

of — Statement of accused, necessity of. 

Sub-s. 2 of S. 339 has to be read in conjunc- 
tion with S. 337. S. 337 itself does not con- 
template and authorise the recording of any 
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statement by the accused as a preliminary to 
the tender of pardon. Horilal v. Emperor. 

41 Cr. L. J. 433 : 
187 I. C. 203 : 1940 N. L. J. 286 : 
12 R. N. 283 : A. I. R. 1940 Nag. 218. 

S. 339 — Approver, confession by — Ad- 

• missibility. 

Accused made a confession to a Magistrate 
with respect to his participation in a certain 
dacoity. More than a month afterwards he 
was tendered a pardon in respeet of some 
other dacoities in which he had partieipated 
and he gave evidence as a prosecution witness 
in the cases arising out of these latter dacoi- 
ties. He was subsequently tried in respect of 
the dacoity with regard to which he had made 
a confession and the confession was put in 
evidence against him : Held, that there was 
nothing ih S. 339 which rendered the confes- 
sion inadmissible in evidence against the 
accused. Sardara v. Emperor . 

25 Cr. L.J. 936. 
81 I. C. 604 : 22 A. L. J. 85 ; 
46 All. 236 : A. 1. R. 1924 All. 220. 

S. 339 —Approver failing to adhere to 

confession, whether proof of guilt. 

Where an approver is put on trial for the origi- 
nal offence, the mere fact that he had not ad- 
hered to his confession should not lead to the 
conclusion that he has failed to comply with 
the condition on which the pardon was granted 
to him. False confessions, wrongfully extorted 
or induced are not unknown and no man must 
be led to adhere a false confession for fear of 
his pardon being forfeited. Nga Wa Gyi v. 
Emperor. 27 Cr. L. J. 254 : 

92 I. C. 430 : 3 Rang. 55 .• 
4 Bur. L. J. 23 : A. I. R. 1925 Rang. 219. 

S. 339 — Approver — Prosecution — Appeal 

hearing of — Magistrate, personally interested, 
whether competent. 

A Judge who has directed a prosecution, should 
not hear the appeal of the accused when con- 
victed, even although it is not against the eon- 
viction but only against the severity of the 
sentence. Emperor v. Htuktalwe. 

1 Cr. L. J. 1021 ; 

2 L. B. R. 302. 

S. 339 — Approver, prosecution of- -Plea 

of pardon. 

A pardon tendered to an approver need not 
be withdrawn, nor has such withdrawal any 
effect. After the approver has given evidence, 
the prosecution can proceed with the case 
against him if they choose and he can plead 
pardon in bar of the trial. Kullan v. Emperor. 

9 Cr. L. J. 571 ; 
2 I. C. 343 : 32 Mad. 173. 

S. 339 — Approver — Statement by — Ad- 
missibility. 

Although under S. 339, Cl. 2 , the statement of 
an approver may be admitted in evidence, yet 
it requires corroboration by extrinsic evidence. 
It is in the nature of a confession and wiien it 
is withdrawn, it should be regarded in the light 
of a retracted confession and must be corrobo- 
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S. 339 (3) — Witness — Sanction to prose- 
cute. 

A witness, who is in any way induced to 
make a false statement in connection with a 
capital charge, should be allowed every 
possible locus paenitentiae. The sanction to 
prosecute him should not be • given merely 
on the ground that he contradicted himself 
before the Committing Magistrate. Emperor 
V. Bodha. 15 Cr. L. J. 76 : 

22 I. C. 428 : 11 A. L. J. 964. 

— S. 340. 

See also Cr. P. C., 1898, Ss. 4 (r), 
167, 202. 

S. 340 — Accused person — Meaning of. 

A person against whom a complaint is 
preferred does not become an accused person 
for the purposes of S. 340, until the Magis- 
trate acting under Chapter XVI, has decided 
to issue process against him. Sheikh Chand 

V. Mohamed Hanif. 8 Cr. L. J. 20 : 

4 N. L. R. 81. 

S. 340’—“ Inquiry, ” when begins.' 

When a Magistrate directs under S. 202 
inquiry by another Magistrate or Police 
Officer or other person, he is doing so in 
the course of his own enquiry into the 
offence and his own enquiry is, therefore, 
already begun under S. 346. It is not neces- 
sary that the Magistrate should begin to take 
evidence before the enquiry can be said to 
begin. In re : T. R. Balakrishna Beddiar. 

28 Cr. L. J. 384 : 
100 I. C. 992 : A. I. R. 1927 Mad. 591. 

S. 340 — Legal advice — Accused, right 

of, to be defended by Pleader — Magisti ale, power 
of, to permit a person to appear for accused — 
Discretion, exercise of. 

Every Magistrate has a discretion to permit a 
person, including a Pleader not otherwise 
authorised to practise in his Court to appear 
for a person accused before the Court. This 
discretion, however, should be exercised judi- 
cially, an I permission should be given only in 
cases in which the Magistrate or the presiding 
.officer considers that it is for the interest of 
the accused that it should be given. In re : 

W. Calogreedy. 18 Cr. L. J. 345 : 

38 I. C. 729 : U. B. R. 1916 11, 121 ; 
10 Bur. L. T. 117 : A. I. R. 1918 U. Bur. 56. 

— — — S. 340 — Legal advice — Accused’s right 
to legal assistance — Police, if can disallow access 
to legal advisers — Criminal Courts, power of, to 
order Police to permit access — Inherent power to 
prevent abuse of process. 

In view of the provisions of S. 340, Cr. P. C., 
an accused should be at liberty to be defended 
by a Pleader not only at the time the proceed- 
ings are actually going on but should be 
allowed a reasonable opportunity, if in custody 
of getting into communication with his legal 
adviser for the purpose of preparing his 
defence. The Police cannot legitimately claim 
that an unconvicted prisoner who has been 
remanded to their custody should not be 
allowed to see his legal adviser until they 


Cr. P. CODE (1898), S. 340 
choose to permit the same. In the exercise of 
its inherent power to prevent an abuse of its 
process, a Criminal Court can order the Police 
to permit an accused, who has been remanded 
to Police custody to have access to his legal 
advisers. Such a procedure is warranted by 
the provisions of S. 561-A, Cr. P. C. In re : 
Lleivelyn Evans. 27 Cr. L. J. 1169 : 

97 I. C. 801 : 28 Bom. L. R. 1043 : 

50 Bom. 741 : A. I. R. 1926 Bom. 551. 

S. 340 — Legal advice — Right of accused 

person to be represented by Pleader and to cross- 
examine prosecution witnesses. 

The spirit of the law requires that if an 
accused person wishes to be represented by a 
Pleader he should be given an opportunity of 
being so represented and should also have an 
opportunity of cross-examining the witnesses 
for the prosecution. Pita v. Emperor. 

26 Cr. L. J. 575 : 

85 I. C. 719 : 47 All. 147 : 

A. 1. R. 1925 All. 285. 

S. 340 — Legal advice. 

Where at the commencement of a trial the 
accused desires to be given an opportunity to 
engage a Pleader and there has not already 
been a sufficiently long period given to him 
for this purpose, the Magistrate may proceed 
up to the end of recording his evidence of the 
prosecution witnesses and from that stage he 
should allow an adjournment in order to enable 
the accused to appoint a Pleader and that 
adjournment must be long enough to enable 
the Pleader to get proper instructions and to 
prepare himself for cross-examination. Pita v. 
Emperor. - 26 Cr. L. J. 575 ; 

85 I. C. 719 : 47 All. 147 : 

A. I. R. 1925 All. 285. 

Ss. 340, 476 — Legal advice — Accused 

person — Pleader— Right to be heard — Practice 
— Civil Procedure Code {Act V of 1908)-, O. Ill, 
r. 1. 

A Civil Court making a preliminary inquiry 
under S. 476, is not a Criminal Court and per- 
son against whom the inquiry is made is not 
an accused person. Therefore, a pleader has 
no right under S. 340 to appear for such a 
person. The general practice is to hear plea- 
ders on behalf of persons in Civil or Criminal 
matters, and to secure their assistance as 
amicus curiae even where parties have no right 
to be heard either personally or by pleader. 
Ram Nihore Umar v. Emperor. 

12 Cr. L. J. 231 : 

10 I. C. 740 ; 8 A. L. J. 237. 


S. 340— Scope — Whether proceedings 

mder S. 167, fall under this section. 

A Magistrate does not act in a purely execu- 
;ive capacity in proceedings under S. 167, 
ind there is no good reason why the proceed- 
ngs before a Magistrate under S. 167 should 
lot be considered to fall within the provisions 
)f S. 340. Sunder Singh v. Emperor. 

32 Cr. L. J. 339 : 

129 I. C. 481 : 12 Lah. 481 
31 O. L. R. 780 : I. R. 1931 Lah. 193 • 
A. I. R. 1930 Lah. 945.' 
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— ^ S. 339 — Commilmeni of approver, zoho 

can make. 

A Sessions Judge is quite competent to order 
the commitment of an accused person to 
whom a conditional pardon has been tendered, 
on the ground that the pardon has been for- 
feited by non-compliance with its conditions. 
Emperor v. Kadu, 1 Cr. L. J. 1082 : 

31 P. R..Cr. 1904. 

— S. 339 — Commilmcnt — Who can order. 

A Sessions Judge is competent to order the 
commitment of an accused person to whom 
conditional 'pardon has been tendered if he 
Qnds that the conditions of the pardon have 
not been fulfilled. I)il Bahadur v. Emperor. 

25 Cr. L. J. 121 : 
76 I. C. 185 : A. I. R. 1924 Lah. 568. 

— S. 339 — Commitment — Who can order. 

If a Sessions Judge, before whom an approver 

has given evidence, finds that the approver 
has not told the truth, he has power himself 
to pass an order committing the approver to 
stand his trial. Daulal v. Emperor. 

22 Cr. L. J. 128 : 
59 I. C. 560. 

S. 339 — ^Joint trial — Accused resiling 

from pardon before giving evidence — Joint trial 
with other accused, legality of. 

It is open to an accused, who has accepted, 
pardon in the first instance, to resile from 
that pardon and to say that he does not 
want the pardon and that he is not willing 
to give evidence, but wishes to be tried 
so that liis character may be cleared. An 
acceptance of pardon must continue in force 
till the person pardoned actually give evi- 
dence and then only anj' question can arise 
whether he has forfeited his pardon by not 
giving true evidence in the case. A pardon, 
which, though accepted for a time, is rejected 
by the accused himself before it really takes 
effect, cannot be treated as falling under 
S. 339, and therefore, there can be no objec- 
tion to .such an accused being jointly tried 
along with the other accused in the case. 
In rc : Basireddi Naiappa. 

25 Cr. L. J. 210 : 
76 I. C. 642 : 1923 M. W. N. 697 : 
18 L. W. 606 : 45 M. L. J. 613 ; 
33 M. L. T. 77 and 156 : 
A. 1. R. 1924 Mad. 391. 

S. 339 — Joint trial — Legality of. 

The joint trial of a person to whom pardon 
has been tendered and subsequently withdrawn 
along with other accused is an illegality. 
Chauhan v. Emperor. 35 Cr. L. J. 889 : 

148 I. C. 1192 : 11 O. W. N. 765 : 

6 R. O. 500 (2). 

S. 339 — Pardon, acceptance of, mean- 

ing of — Accused expressing ignorance of facts 
after tender — Pardon, whether accepted. 

A pardon can be said to be accepted when 
the person to whom it is tendered does 
volunteer to make some statement with 
reference to the crime. When, therefore, the 
person to whom pardon was tendered expressed 
complete ignorance and stated that he was 
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indifferent whether a pardon was granted or 
not , Held, that he did not accept the pardon 
and the provisions of S. 339 of the Cr. P. C, 
did not apply. ' Palaii Rai v. Emperor. 

26 Cr. L. J. 336 : 
84 I. C. 560 : L. R. 5 All. 89 Cr. : 

A. 1. R. 1924 All. 564. 

S. 339 — Pardon, conditional, forfeiture 

of — Withdrawal, whether necessary, before trial 

Plea of bar — Accused, right of. 

Where an approper has forfeited the con- 
tional pardon tendered to him and is ordered 
to be tried for the offence in respect of 
which the pardon was tendered, there is no 
necessity of withdrawing the pardon, and such 
withdrawal is of no effect. The accused is 
at liberty to plead his pardon as a bar 
to his trial. Khiali v. Emperor. 

18 Cr. L. J. 444 : 
38 I. C. 1004 ; 15 A. L. J. 120 ; 39 All. 305 : 

A. I. R. 1917 All. 316. 

S. 339 — Pardon — Conditions of. 

The making of a full and true disclosure 
by an approver is not a condition precedent 
which the approver has to prove to establish 
his right to pardon, but the failure to 
make such full and true disclosure is a condi- 
tion subsequent determining or forfeiting the 
pardon which had previously been granted. 
Kullan V. Emperor. 9 Cr. L. J. 571 : 

2 1. C. 343 : 32 Mad. 173. 

S. 339~Pardon, forfeiture of— Commit- 
ment of approver for offence in respect of which 
pardon tendered — No order revoking pardon ne- 
cessary — Duty of Court trying approver. 

Where it is intended to prosecute an 
approver for the offence in respect of which 
a pardon was tendered to, and accepted by 
him, an order revoking the pardon is not 
necessary. The question whether a pardon 
has in fact been forfeited by an approver 
Iiaving, by cither wilfully concealling any- 
thing essential or by giving false evidence, 
failed to comply with the condition on which 
the tender of pardon was made, is to be 
decided by the Court that is asked to try 
him for the offence in respect of which the 
pardon was tendered. Emperor v. Kachri. 

12 Cr. L. J. 326 : 
10 I. C. 622 ; 7 N. L. R. 65. 

S. 339 — Pardon — Forfeiture of — Prac- 
tice. 

Where an accomplice forfeits the pardon 
offered to him, it is the duty of the Sessions 
Judge to record a finding as to the forfei- 
ture. It is not enough that the Committing 
Magistrate does so. In re : Madiga Pothugadu. 

16 Cr. L. J. 234 : 
27 I. C. 906 : A. I. R. 1916 Mad. 290. 

S. 339 — Pardon — Forfeiture of. 

The approver commits a breach of the 
condition of pardon if he fails to make a 
full and true disclosure throughout. It is not 
enough for him to make such disclosure 
before the Committing Magistrate if he with- 
draws it in the Sessions Court or to make it 
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assistance of his relations. In a case reported 
to the High Court under S. 341, Cr. P. C., 
the High Court has full discretion to do 
whatever . the circumstances of the case 
require. The section gives the High Court 
power to pass sentence on the Magistrate’s 
finding. Want of speech and hearing do not 
imply want of capacity either in the under- 
standing or memory but only a difficulty 
in the means of communicating knowledge. 
There may be mental deficiency at the same 
time but it is not necessarily involved in 
the deaf-nriute condition. The law of India 
does not provide for a sane deaf-mute 
who has never been instructed being e.vempted 
from punishment. A sane deaf-mute cannot 
generally live to a mature age without 
learning something of his duty towards his 
neighbour in person and property. A deaf- 
mute, to whom Ss. 82 and S3, Penal Code, do 
not apply, in order to escape criminal 
liability, comes within S. 84; in other words, 
if his mind is sound, his inability to hear 
and speak will not excuse him. Emperor 
v. Nga San Myin. 12 Cr. L. ]. 386 : 

11 I. C. 250 ; U. B. R. 1910, 1, 57 : 

4 Bur. L. T. 150. 

S. 341 — Deaf-mute — Possession of 

stolen property — Presumption. 

The recent possession of stolen proper!}' 
by a deaf-mute, with whom no one is able 
to communicate and whose infirmity prevents 
him from putting forward any explanation 
he may have to offer, does not justify the 
presumption that he was either a thief or 
a dishonest receiver of stoicn property. 
In re : Oomayan. IS Cr. L. J. 578 : 

25 I. C. 330 : 1 L. W. 492 ; 1914 M. W. N. 821: 

A. I. R. 1915 Mad. 50. 

S. 341 — Duly of trial J udge— Accused 

found to understand proceedings— Duty of trial 
Judge to decide question of conviction and 
sentence. 

Under .S. 341, only when an accused though 
not insane, cannot be made to understand 
the proceedings and tiie trial results in a 
conviction, that the proceedings arc to be 
forwarded to the High Court with :i report 
of the circumstances for the High Court to 
pass such orders as it thinks fit. Where, 
therefore, a Jury finds and the Judge agrees 
with the Jury that the accused was able 
to follow the proceedings in Court and to 
understand the same, the Judge cannot leave 
the question of conviction and sentence to 
the High Court but must himself decide 
the same. Emperor v. Barltrna Singh. 

27 Cr. L. J. 1097 : 

97 I. C. 361. 

— S. 341 — Procedure— Case reported to High 

Court — Procedure. 

In serious cases reported under S. 341, 
Cr. P. C., it is usually the practice to refer 
the matter to the Local Government. In 
the case, however, of a minor offence the 
High Court itself may pass au appropriate 
sentence or discharge the accused, ' Emperor 
V. Rahman. 21 Cr. L. J. 64 (a) : 

57 I. C. 285 : 1 Lah. 260 : 

A. I. R. 1920 Lah. 333. 
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S. 341 — Procedure — Penal Code (Act 

XLV of ISdO), S. 30i-A — Power of Magistrate to 
pass order under S. 562-A, Cr. P. O. on conviction 
under S. 30I-A, Penal Code— Reference to High 
Court. 

A Magistrate convicting an accused person 
under S. 304-A, Penal Code, cannot pass an 
order under S. 502, Cr. P. C. He can only 
report the case for the orders of the High Court 
under S. 341, Cr. P. C. Addala Yerrivadu v. 
District Magistrate of Vizigapatam. 

13 Cr. L. J. 248 : 

14 I. C. 600 : 11 M. L. T. 404. 

S. 341 — Reference to High Court — Accus- 
ed deaf mute. 

A reference to the High Court under S. 341 
cannot be made simply because the accused 
happens to be a deaf-mute. Such a reference 
can be made only if the accused, . though not 
insane, cannot be made to understand the pro- 
ceedings. Alla Dia v. Emperor. 

29 Cr. L. J. 1104 : 

112 I. C. 688. 

S. 341 — Reference to High Court — Power 

of High Court. 

Accused were discharged by Magistrate under 
S. 209, Cr. P. C. Subsequently, the pardon 
tendered to the approver was withdrawn and 
he was committed for dacoity to the Court of 
Session. The material piece of evidence against 
the approver was his confessional statement in- 
criminating both himself and the other accused. 
The Sessions Judge referred the case to the 
High Court for quashing the commitment of the 
approver and for an order directing re-trial of 
the discharged accused along with the appro- 
ver : Held, (1) that the High Court had pow- 
er, under S. 437, Cr. P. C. to direct that further 
inquiry should be held in the case of the dis- 
charged accused and that if that inquiry ended 
in the framing of the charge, the said accused 
should be committed to the Court of Session : 

(2) that the provisions of S. 337 (3), Cr. P. C. 
were fully carried out when they were appli- 
cable, namely during the pendency of the 
Magisterial proceedings, and they did not con- 
stitute any bar against the High Court’s order- 
ing that, if the inquiry against the discharged 
persons ended in a commitment, they should 
be committed to be tried jointly with the app- 
rover: (3) that even if the commitment of 
the approver were not quashed, the High 
Court could order the joint trial of the dis- 
charged accused with the approver by directing 
that the trial of the approver should be delay- 
ed till the Magistrate passed his final orders 
in the case of the discharged accused. S. 327 

(3) contemplates only a case where there has 
been a commitment made by the Magistrate 
to the Court of Session or the High Court. It 
omits to consider the case where the Magistrate 
himself, on his own responsibility, discharges 
the accused person. The meaning of the sub- 
.section is that the approver shall not be set at 
large until the judicial proceedings pending 
against the accused are finished. It is im- 
material whether the proceedings arc finished by 
a Magisterial order of discharge before a trial 
or by a Judge’s order of acquittal after trial. 
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— ^ S. 249 — Further enquiry — Case challaned 

by Forest Department — Proceeding stopped by 
Magistrate, effect of — Further inquiry ordered by 
District Magistrate — Forests Act {VII of 1878), 
S. 432. 

The Forest Department challaned a case of 
an offence punishable under S. 32, Forests Act. 
The maximum term of imprisonment prescribed 
for this offence is six months. Acting under 
S. 249, Cr. P. C., the trying Magistrate stopped 
the proceedings. The District Magistrate, 
purporting to act under S. 437, Cr. P. C., set 
aside the Magistrate’s order : Held, (1) that 
the order of the District Magistrate was ultra 
vires as S. 437 did not apply to the case : 
(2) that the order under S. 249 would not bar 
further proceedings in accordance with law. 
Achhru v. Emperor. 13 Cr. L. J. 860 ; 

J7 I. C. 796 : 8 P. V/. R. 1913 Cr. 

S. 249 — F.urther enquiry. Magistrate's 

jurisdiction to. 

A District Magistrate has no jurisdiction to 
quash an order under S. 249 and direct further 
enquiry into the case. Emperor v. Sripal. 

35 Cr. L. J. 564 : 
147 I. C. 1028 (2) : 1934 A. L. J. 360 : 
6 R. A. 606 : A. I. R. 1934 All. 17- 

— S, 250. 

^Adjournment. 

•; Appeal. 

— ^ Appellate Court’s power to award 

compensation. 

Applicability. 

Compensation. 

Complainant. 

; Complaint. 

Composition of Case. 

Court competent to award compensa- 
tion. 

Court competent to pass order. 

Discretion. 

Duty of Court. 

False accusation, meaning of. 

False and vexatious case, what is. 

False and vexatious or frivolus, mean- 
ing of. 

False charge, meaning of. 

False or ve.xatious complaint, what is. 

False report, liablity for. 

Fine — Limit of. 

— Frivolous or vexatious charge. 

Frivolous or vexatious complaint. 

Frivolous or vexatious, meaning of. 

Guardian, liability of. 

Hearing complainant — date. 

Hearing complainant — necessity of. 

High Court whether can award 

compensation. 

Lnprisonment when competent. 

Imprisonment award when competent. 

Imprisonment — Commencement of. 

’ Imprisonment — ^Limit of period. 

Informant. 

Information. 

— — Interpretation. 

■ Jurisdiction. 

Master and servant. 

Miscellaneous. 

• Procedure. 
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— Record of reasons. 

Restitution. - 

Revision. 

Scope, 

Vexatious ease. 

Vexatious charge. 

Vexatious complaint. 

-S, 250. 

See also (i) Compensation to accused. 

{ii) Cr, P. C. 1898, Ss. 4 (b), 
30,74 (4), 107, 145, 148 
(3), 190, 201, 250. 

S. 250 — dccusation subsequent to origi- 
nal complaint — Compensation. . 

The original complainant may not be liable 
for all accusation made by others but where 
the original complainant himself is the author 
of the subsequent accusation - he may justly 
be dealt with under S. 250. Jagdami Pershad 
Singh V. Mahadeo Kandoo. . 

11 Cr. L. J. 201 
5 I. C. 693: 14 C. W. N. 326. 

: S. 250 — Accused released under S. 562 — 

Order of compensation, legality of. 

A person released under S. 562 cannot be 
ordered to pay compensation to the complain- 
ant. Muhammad Zaman v. Emperor. 

29Cr.L.J.38: 
106 I. C. 454 ; A. I. R.-1928 Lah. 134. 

S. 250 — Adjournment — Complainant 

called upon to show cause — Bight of adjournment. 

A complainant who is called upon to show 
cause why an order directing the payment of 
compensation should not be made against 
him under S. 250 is not entitled as a matter 
of right to an adjournnient to enable him to 
consult a Pleader and to give a written 
reply. In re : Ishwdrlal Maneklal Trivedi. 

27 Cr. L. J. 430: 
93 I. C. 158 : 28 Bom. L. R. 98 : 
A. I. R. 1926 Bom. 225. 

S. 250— Appeal— Amount of compensa- 
tion to several accused collectively exceeding 
Rs. 50 — Appeal, ivhcther lies. 

Where the total amount of compensation 
ordered to be paid by a complainant in one 
particular case exceeds Rs. 50, there is a right 
of appeal under Cl. (3) of S. 250, even though 
the amount of compensation to be paid to 
each individual accused person may not exceed 
the sum of Rs. 50. Sumaria v. Emperor. 

27 Cr. L. J. 146 • 
91 1. C. 882 : 24 A. L. J. 167 : 
A. I. R. 1926 All. 247. 

S. 250— Appeal by complainant against 

order directing payment of compensation — Powers 
of Court. 

An appeal from an order directing a com- 
plainant to pay compensation to the accu^d 
under S. 250, is an appeal under Chap. XXXI 
within the meaning of S. 428 and in an 
appeal from such an order, the Appellate Court 
has power to take additional evidence. 
sion to record reasons for admitting additional 
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be administered to an accused person evidently 
have reference only to the statement made 
by him in answer to question put by the 
Court in accordance with Sub-s. (4) of" that 
section. Ghulaui Muhammad v. Emperor. 

23 Cr. L. J. 399 ,• 
67 I. C. 351 : 3 Lah. 46 - 
4 U. P. L. R, Lah. 71 : 
A. I. R. 1922 Lah. 113. 

S. 342 — Applicability — Additional evi- 
dence under directions of Appellate Court — Re- 
examination of accused, whether necessary. 

S. 342, Cr. P. C., is not applicable to evi- 
dence taken under the direction of an Appel- 
late Court under S. 428 of the Code, and 
though there may be cases where the accused 
could properly be questioned by the Magis- 
trate in regard to the additional evidence so 
taken, omission to do so is not illegal. Narayan 
Keshav Devasthali v. Emperor. 

■70 Cr T T Q7'7 • 

112 I. C. 60 : 30 Bom. L. R.’ 65 1 : 
52 Bom. 699 : A. 1. R. 1928 Bom. 200. 

S. 342 — Applicability — Maintenance 

proceedings. 

S. 342, Cr. P. C., does not apply to proceed- 
ings under S. 488 of the said Code. Therefore, 
it is not incumbent on a Magistrate to exa- 
mine the husband or the father, as the case 
may be, before an order under S. 488 can be 
made against him. Mehr Khan v. Bakht Bhari. 

29 Cr. L. J. 1002 : 
112 I. C. 218 : 10 Lah. 406 ; 
A. I. R. 1929 Lah. 32. 

S. 342 — Applicability — Maintenance 

proceedings. 

The mere fact that the opposite party was 
not examined in proceedings under S. 488 is 
no ground for sending the case back to trial 
Court. J. .4. Raspin v. Mrs. Raspin. 

33 Cr. L. J. 640 ; 
138 I. C. 629 : 36 C. W. N. 380 : 

I. R. 1932 Cal. 477 ; 
A. I. R. 1932 Cal. 488 (2). 

S. 342 — Applicability. 

S. 342 applies both to summons and warrant 
cases. Sia Ram v. Emperor. 36 Cr. L. J. 290 : 

158 I. C. 129 : 1935 A. L. J. 257 : 
57 All. 666 : 1935 A. W. R. 125 ; 

A. I. R. 1935 All. 217. 

S. Z42— Applicability— Security proceed- 
ings. 

S. 342, is not applicable to Chap. VIII, pro- 
ceedings. It is merely confined to a person 
against whom there is a regular complaint, i. e., 
an accusation that he has committed an offence 
and has no reference to a person respecting 
whom information is received of the kind set 
^ forth in S. 110 of the Code. Ibrahim v. Em- 
peror. ' 34 Cr. L. J. 591 : 

143 I. C. 351 : 1. R. 1933 Sind 128 : 

A. I. R. 1933 Sind 49. 
S. 342 — Applicability. 

S. 342 applies only to ‘ accused ’ not to per- 
sons convicted. Muhammad Yusuf v. Emperor. 

32 Cr. L. J. 667 : 
131 I. C. 142 : 35 C. W. N. 490 : 
58 CaL 1214 : A. I. R. 1931 Cal. 341. 
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S. 342 — Applicability — Security proceed- 
ings . 

The provisions of S. 342, cannot apply to an 
inquiry under S. 117 of the Code. Benode 
Behari Nath v. Emperor. 25 Cr. L. J. 1085 : 

81 I. C. 909 : 50 Cal. 985 : 
A. I. R. 1924 Cal. 392. 

; S. 342 — Applicability — Sessions Judge 

— Trial — Examination of accused. 

The provisions of S. 342 Cr. P. C., apply to 
the case of an accused tried before a Sessions 
Judge, even when he has been questioned on 
the case generally by the Committing Magis- 
trate. Emperor v. Raju Ahilaji. 

6 Cr. L. J. 74 : 
9 Bom. L. R. 730. 

S. 342 — Applicability — Summary cases. 

The provisions of S. 342 apply to summary 
cases as well and non-compliance with its pro- 
visions amounts to an illegality whieh vitiates 
the trial . Karam Din v. Emperor. 

35 Cr. L. T. 1394 : 

. 151 I. C. 748 : 15 Lah. 60 : 

35 P. L. R. 295 : 7 R. L. 188 ; 
A. I. R. 1934 Lah. 96. 

S. 242— Applicability — Summons case. 

S. 342, Cr. P. C., applies to summons cases. 
Bechu Lai Kayastha v. The Injured Lady. 

28 Cr. L. J. 297 : 
100 I. C. 377 : 45 C. L. J. 8 : 
54 Cal. 286 : A. I. R. 1927 Cal. 250. 

S. 342 — Applicability — Summons cases 

— Examination of accused. 

S. 342, Cr. P. C., applies to all cases including 
summons cases, the proviso in S. 245 (1) of the 
Code only making it unnecesary to examine the 
accused when he is going to be acquitted. Mg. 
Shwe Kyi v. Emperor. 25 Cr. L. J. 684 : 

81 1. C. 172 : A. I. R. 1923 Rang. 135. 

S. 342 — Applicability — Summons cases 

— Omission to comply with provisions— Trial, 
whether vitiated — Prejudice to accused. 

S. 342, Cr. P. C., is applicable to summons 
cases as well as to warrant cases, although it 
may be that in a summons case an examination 
of the accused may be dispensed with under, 
the first clause of S. 245 of the Code, if the 
Magistrate after hearing the evidence finds that 
there is nothing to answer. An omission to 
comply with the provisions of S. 342, Cr. P. C., 
does not necessarily vitiate the trial. It de- 
pends on whether the accused has been preju- 
diced in the trial. Khachomal v. Emperor. 

27 Cr. L. J. 405 : 
93 I. C. 69 : A. I. R. 1926 A11.358. 

S, 342 — Applicability of— Summon cases 

— Procedure. 

The provisions of S. 342, Cr. P. C., are in- 
applicable to summons cases, but there is no 
objection to a Magistrate questioning the ac- 
cused generally for the purpose of enabling 
him to explain the circumstances appearing in 
the evidence against him, and in complicated 
cases, especially where the accused is not re- 
presented by Counsel, it is . a desirable course. 
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Committing Magistrate that a tender of pardon 
had been made to him and that he’ had com- 
plied with the conditions of the tender, it is 
the duty of the Sessions Judge before trying 
the accused, to record his plea and to find 
whether or not he had complied with the con- 
ditions of the pardon. Failure of the Court to 
comply with this provision of the law vitiates 
the trial of the accused. liwari v. Emperor. 

30 Cr. L. J. 559 ; 

116 I. C. 64 : 6 O. W. N. 372 : 

I. R. 1929 Oudh 304 : 

A. I. R. 1929 Oudh 256. 

— ^ S. 339-A — Prosecution of approver — 

Procedure. 

Under the proviso to Sub-s. (1) of S. 339 
the accused is entitled to plead, before he is 
tried for the offence in respect of which the 
pardon was tendered, that he has complied 
with the conditions of his pardon, in which 
case the onus lies on the prosecution to prove 
that such conditions have not been complied 
with. The trial for the offence in respect of 
which the pardon was granted, cannot begin 
until the requirements of S. 339-A were 
carried out in limine. Under S. 339-A, which 
was newly added, it is imperative on the Court 
of Sessions to ask the accused, before the 
charge is read out and explained to him under 
S. 271 (1), whether he pleads that he has 
complied with the conditions on which the 
tender of the pardon was made and to record 
his plea and proceed with the trial, and the 
assessors should before judgment is passed be 
called upon to express their opinion on the 
question whether or not the accused has 
complied with the conditions of his pardon. 
If the Court with the aid of the assessors hnds 
that the accused has complied with the 
conditions of the pardon, it is incumbent on 
the Court to pass a judgment of acquittal. 
The failure to perform this duty vitiates the 
trial. Horilal v. Emperor. 40 Cr. L. J. 956 : 
184 I. C. 351 : 12 R. N. 110 : 1939 N. L. J. 497. 

Ss. 339-A — Prosecution of approver 

— Certificate — Necessity of. 

Although an order holding that a pardon had - 
been forfeited and directing the prosecution 
of the person who has forfeited the pardon had, 
been made at a time when the old Cr. P. C. 
was in force, yet if the committal and the trial 
were held after the new Code had come into 
operation, the want of the Public Prosecutor’s 
certificate under S. 339 (1) would vitiate the 
trial. Lai Shah v. Emperor. 27 Cr. L. J. 940 : 

96 I. C. 396 : 8 L. L. J. 305 : 

27 P. L. R. 489. 

S. 339-A — Scope. 

In order to comply with the provisions of 
S. 339-A, the accused must be asked whether 
he pleads that he had complied with the 
conditions on which the tender of pardon was 
made to him. The terms of the section should 
be clearly explained to him and it should be 
made clear to him that he can plead the pardon 
as a bar to his trial. The provisions of the 
section are not complied with by merely 
asking the accused whether he has fuifilled the 
conditions on which the pardon was granted 
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to him and has given true evidence. AH v. 
Emperor. 26 Cr. L. J. 237 • 

84 I. C. 61 : 5 Lah. 379 : A. I. R. 1925 Lah. 15. 

S. 339 {2)— Scopes 

S. 339 (2), Cr. P. C., makes a statement of 
an approver an exception to the rule of 
evidence in S. 24, Evidence Act, so far as that 
section excludes confession made as the result 
of inducement or promise, inasmuch as an 
approver is always induced to confess upon a 
promise of pardon. But should it appear 
that it %vas extorted as the result of undue 
pressure such as threats or violence, to that 
extent, the provisions of S. 24, Evidence Act, 
would be applicable. Ram Nath v. Emperor. 

29 Cr. L. J. 413 : 
108 I. C. 514 : 29 P. L. R. 165 : 9 Lah. 608 : 

A. I. R. 1928 Lah. 320. 

S. 339(2). 

Statement by approver recorded immediately 
after tender of pardon is admissible under 
S. 339 (2). Hori Lai v. Emperor. 

4t C'f T T d'i'i • 

187 I. C. 203 : 1940 N.' L.’ j! 286 i 
12 R. N. 283 ; A. I. R. 1940 Nag. 218. 

S. 339— Trial of approver — Withdrawal 

of pardon — Necessity of. 

As a preliminary to the trial of an approver, 
under S. 339, Cr. P. C., it is unnecessary that 
there should be a formal withdrawal gt the 
pardon. Suraj Bhan v. Emperor. 

19 Cr. L. J. 926 : 
47 I. C. 442 : 24 P. R. 1918 Cr. : 
36 P. W. R. 1918 Cr. : A.' I. R. 1919 Lah. 449. 

S. 339 (3) — Prosecution of approver— 

Contradictory statement by— Discretion of High 
Court, exercise of — Questions to be -considered — 
Prosecution for perjury, sanctioning of — Public 
policy. 

The mere fact that the two statements are 
contradictory cannot in every case be a- 
warrant for directing the prosecution of the 
approver. The discretion vested in the High 
Court must be exercised with extreme caution, 
and the cardinal question for consideration by 
the Court is- whether the confession and the 
incriminating statement made by the approver 
were or were not true. If the circumstances 
point to the conclusion that the confession and 
the incriminating statement were not true, 
the irresistible inference must be that those 
statements were put in the^ mouth of the 
approver by some one and in such a case it 
would be opposed to public policy to prosecute 
and punish the approver for perjury. Emperor 
v. Prabhu. 38 Cr. L. J. 1079 : 

171 1. C. 368 : 39 P. L. R. 13 : 10 R. L. 192 : 

A. I. R. 1937 Lah. 551. 

S. 339 (3)— Sanction of High Court- 

Procedure. 

If the sanction of the High Court is desired 
under S. 339 (3), there should be a motion on 
behalf of the Crown. Emperor v. Madiga 
Nallavadu. 9 Cr. L. J. 283 ; 

1 I. C. 207 : 5 M. L. J. 164 : 32 Mad. 47. 
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S. 537, Cr. P. C. Rdban Lahi Shaikh v. Empe- 
ror. 39 Cr. E. J. 618 : 

175 I. C. 324 : 10 R. S. 296 : 

32 S. L. R. 709: 
A. I. R. 1938 Sind 97. 

■ S. 342 — Consiruction— Examinalion of 

accused exempted from personal attendance. 

S. 342 must ’ be read subject to the provisions 
S. 205. Where a Magistrate in exercise of his 
power under S. 205 dispenses with the per- 
sonal attendance of the accused and 
permits him to appear by his Pleader, the 
Magistrate is- not bound to question the 
aeeused personally. Jaffar Cassum Moosa v. 
Emperor. 35 Cr. L. J. 1035 : 

149 I. C. 1132 : 36 Bom. L. R. 433 : 
6 R. B. 414 : A. I. R. 1934 Bom. 212. 

— S. 342 — Counsel's right to advise accused 

not to answer questions. 

A Counsel may legally advise his client at his 
trial for an offence not to answer questions put 
to him by Court. Mr. A. v. Emperor. 

3 Cr. L. J. 134 ; 
6 P. L. R. 671. 
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accused in order to test the truth of his 
story. -Nga Chit Ye v. Emperor. 

18 Cr. L. J. 941 : 

42 I. C. 173 ; A. I. R. 1917 L. Bur. 58. 

S. 342 — Duty of Court after examination 

of prosecution witnesses. 

The term “shall” in S. 342, Cr. P. C., 
makes the duty imposed on the Court to 
question the accused . generally on the case, 
after the witnesses for the prosecution have 
been examined and before he is called for 
the defence, mandatory, and not discre- 
tionary, and having regard to the object 
of the examination specified in the 
section, namely, that it is intended to 
enable the accused to explain any circum- 
stances in the evidence against him, the 
omission by a Court to perform this 
duty must be presumed to seriously pre- 
judice the accused. Ghulla v. Emperor. 

19 Cr. L.J. 280 : 

44 I. C. 184 : 1 P. R. 1918 Cr. 

S. 342 — Duty of Court — Examination of 

accused — Procedure. 


S. 342 — Cross-examination of accused. 

A Judge is not, in his examination of the 
accused, entitled to put embarrassing , ques- 
tions calculated to draw admissions from 
accused. Examination of the accused person 
under S. 342, Cr. P. C., is only to enable 
the accused to explain any circumstances 
appearing in the evidence against him and 
not to supplement the case of the prosecu- 
tion against him, and not to show that he is 
guilty, nor to drive him to make self-crimi- 
natory statements. Topandas v. Emperor. 

25 Cr. L. J. 761 : 

811. C. 249 : A. I. R. 1925 Sind 116. 

S. 342 — Cross-examination of accused 

by Court — Duty of Court. 

When an accused person in answer to a 
general question or even one or two questions, 
gives replies which show that he is well 
aware of all the circumstances appearing in 
evidence against him and their implications, 
and attempts to explain them, the Judge 
may be going beyond his province if he 
questions him further in detail. He may 
be open to the criticism of cross-examining 
the .accused, and attempting to elicit contra- 
dictory answers. This is more particularly 
the case when the accused is represented by 
his own Counsel. But. it is the duty of the 
Court to be satisfied' either by his statements 
or by his answers to questions or by both 
that the accused explains or has an oppor- 
tunity to explain circumstances from which 
hostile inferences may be drawn against 
him. In re : Annamalai Mudali. 

41 Cr. L. J. 858 ; 

190 I. C. 206 : 51 L. W. 206 : 

1940 M. W.N. 93: 

1940 2 M. L. J. 39 : 1. L. R. 1940 Mad. 514 : 

13 R. N. 395 : A. I. R. 1940 Mad. 372. 

Ss. 342, 264- -Cross-examination of 

accused, whether permissible. 

A Court has nq power to cross-examine an 


Under S. 342, Cr. P. C., it is inoimbent on the 
Court to ask the accused generally whether 
he wishes to offer an explanation of any 
portion of the evidence which has been given 
against him, and if the Court does so that is a 
sufficient compliance with the provisions of 
the section. The section also gives the Court 
power to put specific questions to the accused 
with regard to any portion of the evidence 
adduced for the prosecution, but it is left to 
the discretion of the Court whether it should, 
after having put the general question, ask 
specific questions on particular points in the 
evidence. Emperor v. Narayan Sayanna. 

25 Cr. L. J. 1127 : 

81 1. C. 951 ; 26 Bom. L. R. 109 : 

' A. I. R. 1924 Bom. 334. 

S. 342 — Duty of Court. 

It is not obligatory on a trying Magistrate 
to re-examine an accused under S. 342, after 
recording the deposition of a witness called 
under S. 540. Ibrahim v. Emperor. 

34 Cr. L. J. 591 ; 

143 I. C. 351 : 1. R. 1933 Sind 128 : 

A. I. R. 1933 Sind 49. 


-S. 242— Duty of Court. 


The duty of the Court, in applying S. 342, 
[Ir. P. C. to the cases of an accused person 
incompetent to initiate his defence, explained. 
Emperor v. Katay Kishan, 1 Cr. L. J. 854 : 

17 C. P. L. R. 113. 


-S. 342 — Duty of CourL 


To take the depositions in one case and have 
hem copied and used in another case, is, 
lenerally speaking, not a course which should 
ie adopted in trials of criminal cases. A 
riagistrate who undertakes the trial of a 
iriminal case, and who also hears the witnesses 
ive their evidence should, if possible, finish 
he case himself. Mazahar AH v. Emperor. 

. 24 Cr. L. J. 198 : 

71 1. C. 662 : 36 C. L. J. 417 : 27 C. W. N. 99 : 

50 Cal. 223 : A. 1. R. 1923 Cal. 196. 
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S. 340— Vakalatnama— CrtmnaJ cases 

—Appearance by Advocate or Vakil on behalf of 
accused— Written authority, necessity of filing. 

There is no provision either in the Cr. P. C. 
or iri the rules of the Patna High Court requir- 
ing an Advocate or Vakil of that Court to file 
a duly stamped appointment in writing in 
order to enable him to present an application 
or appeal or conduct a criminal case on behalf 
of the accused. Subda Santal v. Emperor. 

27 Cr. L. J. 666 : 

94 I. C. 714 : 1926 Pat. 125 : 

7 P. L. T. 524 : A. I. R. 1926 Pat. 296. 

S. 340 — Vakalatnama — Practice — 

Procedure — Memorandum of appearance. 

If a pleader, representing a party in any 
Criminal proceeding, does not file in Court a 
vakalatnama from his client he shall be required 
to file a memorandum of appearance containing 
a declaration that he has been duly instructed 
to appear for the party whom he represents. 
Even that is not necessary where the party is 
present in person along with his vakil. In re : 
Munirama Reddi, 9 Cr. E. J. 305 : 

1 I. C. 546. 

— ' S. 341 — Applicability — Accused deaf and 

dumb but capable of understanding proceedings, 
effect of. 

Where the accused understands the proceed- 
ings, the mere fact that he is deaf and dumb 
does not attract the application of S. 341, 
Cr. P. C. Emperor v. Gunga. 

28 Cr. L. J. 656 (b) : 

103 I. C. 112. 

S. 341 — Applicability of — One out of 

two accused though not insane unable to under- 
stand proceedings — Reference to High Court — 
Poiaer of High Court to pass order regarding 
accused able to understand. 

S. 841 applies only to the case of an accused 
who is deaf and dumb. The proceedings to be 
forwarded to the High Court under S. 341 are 
only those relating to an accused person who 
cannot be made to understand the proceedings 
though not insane. That section cannot be 
construed to mean that in a case where there 
are two accused and one of them though not 
insane is not able to understand the proceed- 
ings, the Magistrate should refer the proceed- 
ings of both to the High Court, and the Higli 
Court under the provisions of S. 341, would 
have no jurisdiction to pass any order with 
regard to the accused who is able to understand 
the proceedings. Emperor v. Trimbak Damodar 
Hirlekar. 39 Cr L. J. 866 : 

177 I. C. 414 : 40 Bom. L. R. 495 ; 

11 R. B. 81 (2) : A. I. R. 1938 Bom. 352. 

^ — S. 341 — Deaf and dumb accused — Con- 
viction of accused anil submitting of record to 
High Court — Magistrate's duty to give finding as 
to conduct of accused. 

Where an accused is deaf and dumb, before a 
Magistrate can convict him and submit his 
case to the High Court under S. 841, it is neces- 
sary for the Magistrate to give a finding whether 
the accused was capable of realising the crimi- 
nal character of the act done by him and 
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whether he could understand the purpose or 
nature of the judicial proceedings that were 
taken against him. Emperor v. Gunga. 

30 Cr. L. J. 948 ; 
118 I. C. 642 : 1. R. 1929 Lah. 802 : 

_ 30 P. L. R. 597 ; A. I. R. 1930 Lah. 64. 

S. 341 — Deaf and dumb accused. 

Offence under S. 454, Penal Code — Accused 
deaf and dumb—Previous convictions : Held, 
case proper for orders of local Government. 
Emperor v. Ram Manohar. 36 Cr. L. J. 880 : 

156 I. C. 85 (1) : 1935 O. W. N. 826 ; 

7 R. O. 653 : A. I. R. 1935 Oudh 414. 

S. 341 — Deaf and dumb accused — Trial 

of — Procedure — Conviction. 

The law in England as well as in India with 
regard to the trial of a deaf and dumb 
person is that though great caution and dili- 
gence are necessary in the trial of such a 
person, yet if it be shown that such person had 
sufficient intelligence to understand the charac- 
ter of his criminal act, he is liable to punish- 
ment. Emperor v. A Deaf and Dumb Accused. 

18 Cr. L. J. 143 : 
37 I. C. 495 : 18 Bom. L. R. 553 : 

' 40 Bom. 598 : A. I, R. 1917 Bom. 288. 

Ss. 341, 471 — Deaf and dumb accused — 

Practice. 

Where a person charged with murder is, by 
reason of being deaf and dumb, unable to 
understand the proceedings of the trial, he 
should be treated as a lunatic and the case 
reported for the Local Government under 
S. 471, Cr. P. C. Emperor v. Dost Muhammed. 

12 Cr. L. J. 613 : 
12 I. C. 989 : 13 P. R. 1911 Cr. : 

39 P. W. R. 1911 Cr. 

: Ss. 341, 562 — Deaf and dumb accused 

Statement by signs — Attempt to commit suicide 

— Procedure— Sentence. 

A deaf and dumb person was convicted of 
an attempt to commit suicide. He had . 
attempted suicide apparently because his 
brother refused to partition the joint lands. 
He made certain signs to signify what took 
place but it did not appear how the ques- 
tions put to him at the trial were communi- 
cated to him : Held, (1) that the justice of 
the case would be met by affirming the 
conviction and directing that he be sentenced 
to one day’s simple imprisonment; (2) that 
it was not advisable to proceed under S. 502, 
Penal Code, as it did not appear that the 
accused would be capable of entering into 
a bond. Emperor v. Khushaba Tatyai. 

25 Cr. L. J. 660 : 
8i I. C. 148 : 25 Bom. L. R. 43 ; 
A. I. R. 1923 Bom. 194. 

S. 341 — Deafimute accused — Proceed- 
ings how to be conducted— Power of High Court 
—^Criminal responsibility of deaf-mutes— Penal 
Code (Act XLV of 1860), Ss. 82, 83, 84. 

When a person who is a deaf-mute from 
birth is charged with an offence, the Magis- 
trate should try the case and get into 
communication with the accused with the 
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evidence does not invalidate the proceedings, 
where no failure of justice has been caused 
by such omission. Seemiah Naidii v. Abdul 
Wahab Sahib. 31 Cr. L. J. 602 : 

123 I. C. 809 : 58 M. L. J. 414 : 
31 L. W. 524 ; 1930 M. W. N. 534 : 
53 Mad. 688 : A. I. R. 1930 Mad. 483. 

S. 250 — Ajipeal — Cotnpensalion collec- 
tively exceeding Rs, 50. 

The right of appeal from an order under 
this section, is not limited to eases where 
compensation awarded to each accused person 
exceeds Rs. 50 : it is enough if the aggregate 
amount of compensation awarded to several 
accused persons exceeds the said sum. Assan- 
mal Chatiimal v. Dilbar. 26 Cr. L. J. 1295 : 

89 I. C. 159 ; A. I. R. 1926 Sind 19. 

S, 250 (3) — Appeal — Comj}cnsalion ex- 
ceeding Ils. 50, meaning of — Compensation, ag- 
gregate of, exceeding Its. 50 — Appeal. 

An order directing payment of compensation 
by a' Magistrate of the First Class is appeal- 
able to the Sessions Court where the aggre- 
gate amount directed to be paid to the several 
accused exceeds Rs. 50 though the amounts 
so allowed do not individually exceed that 
sum. Sarah Dial v, Bit Singh. 29 Cr. L. J, 430 : 

108 I. C. 617 : 9 Lah. 462 : 
29 P, L. R. 550 ; A. I. R. 1928 Lah. 638. 

S. 250 — Appeal — Compensation exceed- 
ing Rs, 50 distributed amongst several accused — 
Appeal, competency of. 

A complainant who has been ordered to give 
compensation under S. 250, has the right of 
appeal whenever the compensation exceeds 
Rs. 50 in the aggregate, whether this amount 
is payable to one accused or distributed 
amongst several accused, and in such a case, 
there being a right of appeal, no revision lies. 
Shaft Muhammad v. Kamruddin. 

30 Cr. L. J. 905 : 
118 I. C. 215 : I. R. 1929 Sind 183 ; 

A. I. R. 1929 Sind 176. 

S. 250 — .Appeal — Refusal of single 

Judge to interfere with order — Letters Patent — 
Appeal, ivhcther lies — Letters Patent {Mad)., 
S. 15. 

An order for compensation passed under S. 250 
is one passed in a criminal trial, and no appeal 
lies under S. 15, Letters Patent, to a Division 
Bench against an order of a single .fudge of | 
the High Court refusing to interfere with such 
order, hire: Kandasami Pillai. 

19 Cr. L. J. 208 : 
43 I. C. 624 : A. I. R. 1918 Mad. 418. 

t 

S, 250 — .Appeal — Order directing com- 
pensation — Appeal — Nolice to accused. 

In cases of appeal under S. 250, against an 
order directing the payment of compensation 
by complainant,- it is desirable that notice of j 
an appeal by complainant should be given to I 
the accused. But as S. 422 does not make 
such notice necessary, the High Court will not 
interfere in revision on the ground of want 
of notice, unless there is some illegality in the 
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order of the Lower Court. Ambakkagari Nagi 
Raddi v. Basappa. 9 Cr. L. J. 150 : 

1 I. C. 79 : 5 M. L. T. 262 : 
19 M. L. J. 130 : 33 Mad. 89. 

• S. 250 (3) — Appeal — Order of compen- 

sation — Appeal, when competent. 

S. 250 (3), means that whenever a complainant 
or informant has been ordered under Sub-s. (2) 
to pay eompensation exceeding fifty rupees, 
the right of appeal is given, whether compen- 
sation has been awarded only to one accused 
or has to be distributed amongst a number of 
accused in sums not exceeding Rs. 50. 
Augustin Manwal v. Burning Pascal Demello. 

26 Cr. L. J. 480 : 
85 I. C. 160 : 26 Bom. L. R. 1243 : 
49 Bom. 440 : A. I. R. 1925 Bom. 129. 


S. 250 — Appeal — Notice. 

There is no provision of law that requires 
notice to issue to the person to whom com- 
pensation has been awarded under S. 250 
and there is ho practice in the Lahore High 
Court to issue such notice although very often 
notice in such cases is desirable. Lachhrnan v. 
Babu. 34 Cr. L. J. 533 (1) : 

143 I. C. 86 : 34 P. L. R. 442 : 

I. R. 1933 Lah. 310 (1) : 

A. 1. R. 1933 Lah. 545 (2). 


-S. 2SQ— Appeal— Notice to accused. 


In an appeal from an order awarding compen- 
sation under S. 250, notice to the accused ' to 
whom the compensation was ordered to be paid 
is not necessary. 

33 Cr. L. J. 392 : 

137 I. C. 129 ; 34 Bom. L. R. 289 . 

I. R. 1931 Bom. 221 ; 

A. I. R. 1932 Bom. 177. 


S. 2S0— Appeal— Notice to accused and 

District Magisirale. 

In an appeal against an order under S. 250 
awarding compensation to an accused person, it 
is not necessary that the notice of the hearing 
of the appeal should be given to the accused; 
but notice of such appeal should be given to 
the Magistrate of the District, except in those 
cases where the hearing of the appeal comes 
before that ollicer himself, when no notice is 
necessary. Krishna Konc v. ^ arayan Dass. 

^ 22 Cr. L. J. 583 : 

62 I. C. 823 : 13 L. W. 689 : 

' 1921 M. W. N. 387 : 

41 M. L. J. 172 ; 

A. I. R. 1921 Mad. 281. 


S. 250 { 2 )— Appeal— Nolice to accused 

— Necessity of. 

On the principle audi alteram partem, the 
accused should have notice of the appeal m 
order that they should have an opportunity 
of supporting the order of compensation made 

in their favour. Ram Chand v. . 

Z5 C-X*# J« ZUy • 

76 I. C. 641 : A. I. R. 1924 Lah. 675. 


g 250 Appeal — Notice to accused whe- 
ther necessary. 


Though not legally necessary, 
in general that an accused 


it is desirable 
person should 
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In the case of the Magisterial discharge, the 
sub-section would be satisfied if the approver 
were detained in custody or on bail . until the 
order of discharge was made, and the provisions 
of the sub-section would be inapplicable to any 
proceedings held thereafter. Emperor v. Jnltja 
Salabalkhan. 13 Cr. L. J. 842 : 

17 1. C. 714 : 14 Bom. L. R. 897. 

S. 342. 
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accused then under trial and under examina- 
tion by the Court and cannot include an 
accused over whom the Court is exercising 
jurisdiction in another trial. Emperor v. Karam~ 
alii Gulamalli ' 40 Cr. L. J. 118 : 

178 I. C. 706 : 40 Bom. L, R. 1092 : 
11 R. B. 184 ; I. L. R. 1939 Bom, 42 : 

A. I. R. 1938 Bom. 481. 

S. 342 — ‘Accused', meaning of. 


Accused, meaning of. 

—Admission by accused. 

^ — Affidavit. 

Applicability. 

Charge. 

Co-accused. 

Consession. 

Contruction. 

Counsel’s right to advise accused not 

to answer questions, 

Cross-examination of accused. 

Duty of Court. 

Duty of Magistrate, 

^Duty of trial Court. 

^Evidence. 

Examination of accused. 

— ‘Examined’, meaning of. 

Exemption under. 

Further examination of accused. 

— Joint examination. 

— — Joint statement. 

Maintenance. 

Miscellaneous. 

Non-compliance. 

— Non-curable illegality. 

Object. 

Power of Court, 

Power of High Court. 

Power of Magistrate. 

Presidency Magistrate. 

— Previous conviction, proof of. 

— Procedure. 

-Protection of accused, nature of. 

_ Revision. 

— ^Scope. 

—Security for peace. 

___ — — Sessions case. 

Statement. 

— Summary trial. 

Summons case. 

. — — ^Transfer of Magistrate. 

— ^Warrant cases. 

— —Witnesses for prosecution. 

— ^Written statement, 

S. 342. 

See also (i) Admission. 

(ii) Bombay Prevention of 
Gambling Act, 1887, S, 4. 
{iii) Calcutta Municipal Act, 
1923, Ss. 3, 363. • 

(m) Cr. P. C., 1898, Ss. 4 (1) 

(i), 164, 165, 205, 242, 
256, 257, 287, 342, 415-A, 
423, 428, 439, 449 (1) (c), 
488, 537, 540. 

(n) Criminal trial. 

(vi) Evidence Act, 1872, S. 30. 
(vii) Penal Code, 1860, S. 499. 

S. 342 — ‘ Accused ’, meaning of. 

“Accused” in S, 342, Cr. P. C., means the 


‘Accused’ means person under trial — Person 
not sent up for trial — Mere inclusion of his 
name in charge-sheet does not make him* 
accused. In the matter of : Contempt of High 
Court. 36 Cr. L. J. 837 : 

156 1. C. 392 : 59 Bom. 355 : 

37 Bom. L. R. 179 : 7 R. B. 511 : 

A. I. R. 1935 Bom. 186. 


S. 342 (2), (4) — Competency as witnesses 

or against co-accused. 

An accused person when not being jointly 
tried with a co-accused is a competent witness 
for or against him. The “accused” in S. 342 
(4), Cr. P. C. means the accused then under 
trial and under examination by the Court. 
Joseph v. Emperor. 26 Cr. L. J. 492 : 

85 I. C. 236 : 3 Bur. L. J. 265 ! 
3 Rang. 11 : A. I. R. 1925 Rang. 122. 

S. 342 — Admission by accused — Gaps in 

prosecution evidence not to be filled by answers 
given by accused. 

Admission made by an accused in answer to 
questions put by the Court, ' under S. 342, 
Cr. P, C., cannot be utilized by the prosecution 
to fill up gaps in its own evidence. Jeremiah v. 
Vas. 12 Cr. L. J. 585 : 

12 I. C. 961 : 10 M. L. T. 506 : 
1911 2 M. W. N. 576 : 22 M. L. J. 73. 

Ss. 342, 526 — Affidavit — False statement 

in — Penal Code {Act XEV of 1860), S. 193 — 
Transfer of case, application for, by accused — 
Prosecution for perjury, whether permissible. 


An application for transfer of a case made 
by an accused person is not a part of his 
defence and statements made by him in an , 
affidavit in support of such an application 
do not enjoy the immunity conferred by S. 342, 
Cr. P. C.. upon answers to questions put to 
the accused by the Court trying the case. 
Where therefore, a false statement is made 
in such an affidavit, the accused person is 
liable to be prosecuted in respect of such 
statement for an offence under S. 193, Penal 
Code, Allah Wasai v. Emperor. 

26 Cr. L. J. 1369 ; 
89 I. C. 457 ; 1 L. C. 522 : 
A. I. R. 1926 Lah. 12. 


Ss. 342 (4), 526— Affidavit of accused 

Application by accused for transfer — Affidavit 

of accused, whether competent. 

When an accused person makes an applica- 
tion for the transfer of a case against- him, 
he is not precluded by S. 342, Cr. P. C., from 
making an affidavit in support of such appli- 
cation nor would there be any bar to his 
being ’prosecuted under S. 195, Penal Code, for 
making a false statement in such an affidavit. 
The provisions of S. 342 (4) that no oath shall 
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S. 342 — Examination of accused before 

evidence for prosecution completed, effect of. 

The examination of an accused person before 
all the witnesses for the prosecution have been 
examined is illegal-, as it contravenes the 
provisions of S. 542, Cr. P. C. and the illegality 
is sufficient to vitiate the trial. Bameshioar 
Singh V. Emperor. 22 Cr. L. J. 259 : 

60 1. C. 659 : 2 P. L. T. 741 ; 
A. I. R. 1922 Pat. 299. 

S. 342 — Examination of accused before 

recording prosecution evidence, legality of. 

An accused cannot be examined under 
S. 342, Cr. P. C. before any evidence for the 
prosecution has been recorded, inasmuch as 
there is no evidence against him and there is 
no circumstance which he can be called upon 
to explain. Bahwala v. Emperor. 

26 Cr. L. J. 1238 : 
88 r. C. 854 : 6 Lah. 183 : 
A. I. R. 1925 Lah. 432. 

S. 342 — Examination of accused before 

the completion of prosecution evidence. 

It is against the provisions of S. 342, 
Cr. P. C., to subject an accused person to a 
lengthy examination before all the prosecution 
evidence is over, particularly to cross-examine 
him regarding the line of defence which he is 
to adopt. Ahmad Yar Khan v. Emperor. 

11 Cr. L. J. 171 : 
5 I.' C. 602 : 1 P, W. R. 1910 Cr. 

S. 342 — Examination of accused. 

Crown witness examined after the defence 
evidence is over— Accused not examined 
again— Accused not prejudiced by such failure 
—Conviction is not vitiated— Irregularity can 
be cured by S. 537. Hidayalnllah v. Emperor. 

35 Cr. L. 5.1175(2): 
ISO I. C. 906 : 28 S. L. R. 106 ; 

7 R. S. 38 : A. I. R. 1934 Sind 67. 


S. 342 — Examination of accused — 

Dufy of Court. 

Examination of accused — Duty of Court to 
ask for explanation of material points 
appeari-g against accused, pointed -out. 
Dwarkanath Varma v. Emperor. 

34 Cr. L. T. 322 ; ‘ 
142 I. C. -325 : 37 L. W. 584 ; 
64 M. L. T. 466 ; 1933 M. W. M. 409 : 
10 O W. N. 522 : 37 C. W, N. 514 : 
57 C. L. J. 177 : 14 P. L. T. 305 ; 
1933 A. L. J. 645 : 35 Bom. L. R. 507 ; 
I. R. 1933 P.C. 65 (P.C.) ; A.I.R. 1933 P.C. 124. 

^ — S. 342 — Examination of accused — Duly 


of Court. 

S. 342, Cr. P. C., makes it incumbent upon the 
Magistrate to examine the accused and to give 
him an opportunity of explaining away what- 
ever may have been decided against him in the 
evidence for the prosecution. Emperor v. 
Harischandra. 7 Cr. L. J. 194 : 

10 Bom. L. R. 201. 


S. 342 — Examination of accused—Duiy 

of Court. 

Where an accused is undefended, the Tribunal 
may point out to him the element? of the 
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evidence adduced against him which seems in 
his own interest to demand his explanation, 
but where an accused is defended by a legal 
practitioner, a Tribunal ought not to enter 
upon a lengthy examination of an accused 
person. Panchu Choudhry v. Emperor. " 

_ - 23 Cr. L. J. 233 : 

66 I. C. 73 : 3 P. L. T. 649 : 
A. I. R. 1923 Pat. 91. 


S. 342 — Examination of accused — Exa- 
mination after ftirther cross-examination of pro- 
secution wifnesses, •whether necessary — Irregular- 
ity — Prejudice. 

Where in a warrant case the accused is 
examined after the examination, cross-examina- 
tion and re-examination of the prosecution 
witnesses, a further examination of the accused 
is not necessary after the charge and after the 
prosecution witnesses have been re-called for 
further cross-examination. Assuming' that 
such further examination is necessary, the 
omission to make this further examination is 
a mere irregularity which does not, in the 
absence of prejudice to the accused, affect the 
legality of the trial. Emperor v. Brij Behari. 

26 Cr. L. J. 1301 : 

89 I. C. 245 : 12 O. L. J. 182 : 

2 O. W. N. 327 : 28 Q- C. 130 ; 

A. I. R. 1925 Oudh 422. 

S. 342— Examination of accused — Effect 

of om{ssio7i — Recall of prosecution witnesses after 
charge — Legality of trial — Proceedings prior to 
stage of examination, whether valid — De novo 
trial, scope of — S. 342, whether mandatory. 

The words “have been examined" in S. 342, 
Cr. P. C. mean examined-in-chief, cross- 
examined and re-examined, and include also 
any cross-examination of the prosecution 
witnesses after the charge if the accused has 
re-called them for such examination under 
S. 256 of the Code. After this stage is reached, 
the law makes it obligatory for the Magistrate 
to question the accused generally on the case, 
for the purpose of enabling him to explain any 
circumstances appearing in the evidence 
against him, i. e., to examine him in the 
prescribed manner before he is called on his 
defence. The imperative provisions of law as 
regards the examination of the accused by the 
Court must be complied with, irrespective of 
the question as to whether the non-compliance 
has or has not prejudiced the accused on the 
merits. Non-compliance with this provision 
vitiates the proceedings made subsequent to, 
but not before, the stage, when the accused 
was entitled to have been questioned generally 
on the case, under the latter part of S. 842 (I) 
of the Code. Mohammad Hayat Khan v. 
Emveror. 29 Cr. L. j". 475 : 

109 I. C. 123 : A. I. R. 1928 Nag. 162. 

S. 342 — Examination of accused — 

Examination before close Of prosecution evidence, 
legality of — Commission to examine after close 
of evidence, effect of. 

Though it is not desirable that an accused 
should be examined at great length under 
S. 342, Cr. P. C., before the prosecution evi- 
dence has been closed, examination of the 
accused at that stage is not illegal and is not 
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notwithstanding that it is not obligatory. 
Ponnusami Odmjar v. Ramansami Thatlian. 

24 Cr. L. J, 833 ; 
74 I. C. 945 : 45 M. L. J. 224 : 
1923 M. W. N. 519 : 18 L. W. 478 : 
46 Mad. 758 ; A. I. R. 1924 Mad. 15. 

S. 342 — AppHcability. 

The provisions of S. 342, Cr. P. C., do not 
apply to a case where evidence is taken on 
remand made by an Appellate Court. Mohiud- 
IHn V. Emperor. 26 Cr. L. J. 811 : 

86 I. C. 459 : 6 P. L. T. 154 : 
1925 Pat. 112 : 3 Pat. L. R. 110 Cr. ; 
4 Pat.' 488 : A. I. R. 1925 Pat. 414. 

S. 342 — Applicability to summary trials 

S. 342, Cr. P. C., is obligatory and applies to 
summary trials also. Moyzuddin Mean v. 
Emperor. 31 Cr. L. J. 613 : 

124 I. C. 70 : 33 C. W. N. 947. 

S. 342 — Applicability, to Summons-cases 

— Failure to examine accused, effect of. 

The provisions of S. 342, Cr.P.C., are applicable 
to Summons-cases. These provisions are manda- 
tory, and the omission to examine an accused 
person after the witnesses for the prosecution 
have been examined and before the accused is 
called on for his defence, vitiates the trial. 
Gulam Rasul v. Emperor. 22 Cr. L. J. 427 : 

61 1. C. 715 : 6 P. L. J. 174 : 
A. I. R. 1921 Pat. 11. 

S. 342 — Applicability — Transfer appli- 
cation. 

S. 342 (2) does not apply to application to 
High Court for transfer. Sadasheo Suryabhanji 
Kunbi V. Emperor. 34 Cr. L. J. 1035 : 

145 I. C. 445 ; 29 N. L. R. 338 : 
6 R. N. 50 : A. I. R. 1933 Nag. 201. 

S. 342 — .dpplicability — Trials by Presi- 
dency Magistrate — Examination of accused, 
necessity of. 

A Presidency Magistrate trying an accused 
person for an offence punishable under S, 352, 
Penal Code, is bound, before convicting, to 
examine the accused person ' in the manner 
prescribed by S. 342 and an omission to do so, 
is an illegality which vitiates the proceedings. 
Fernandez v. Emperor. 22 Cr. L. J. 17 : 

59 I. C. 129 : 22 Bom. L. R. 1040 : 

45 Bom. 572. 

^ S. 342 — Applicability — Witness called 

by Court — Accused, if should be examined after 
such witness. 

S. 342, Cr. P. C., only applies to the prosecu- 
tion case and not to witnesses called by the 
Court. No prejudice is caused by the omission 
to examine the accused again after the exami- 
nation of a witness called by the Court. Gur- 
bakhsh Singh v. Emperor. 39 Cr. L. J. 856 : 

177 I. C. 298 : 11 R. L. 289 : 
40 P. L. R. 916 : A. I. R. 1938 Lah. 631. 

Ss. 342, 488 — Applicability — Mainte- 
nance proceedings — Examination of accused, ne- 
cessity of. 

S. 342, Cr. P. C., does not apply to proceed- 
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ing sunder S. 488 of the Code. In re : Vithaldas ' 
Bhurabhai. 29 Cr. L. T. 1051 • 

112 1. C. 475 : 30 Bom. L. R. 957 
52 Bom. 768 : A. I. R. 1928 Bom. 347. 

Ss. 342, 488 — Applicability — Mainte- 
nance proceedings— Failure to examine accused 
at conclusion of complainant’s evidence. 

S. 342, Cr. P. C., is applicable to maintenance 
proceedings under S. 488 of the same Code and 
non-compliance with its provisions vitiates 
those proceedings. Mr. Demello v. Mrs. Demello. 

27 Cr. L. J. 1000 : 

96 I. C. 856 : A. I. R. 1928 Lah. 667. 

S. 342 (1), Chap. ^iX.11— Applicability 

of — Summons-case tried summarily. 

The provision contained in S, 342, Cr. P. C., 
is inapplicable to sunimons-cases whether tried 
summarily or in the ordinary manner. Dharma 
Singh V. Emperor. 24 Cr. L. J. 847 : 

74 I. C. 959:45 M. L. J. 230 : 

18 L. W, 612 : 46 Mad. 766: 

1923 M. W. N. 893 : 

A. I. R. 1924 Mad. 30. 

S. 342 — Charge, alteration and addition 

of — Fresh examination of accused, necessity of. 

The accused were examined at the proper 
stage as required by S. 342, Cr. P. C. and were 
then called upon to enter into their defence. 
On the date fixed for entering into defence, 
the prosecution amended the charge and also ' 
added a fresh charge whereupon the accused 
re-called and cross- examined afresh the prose- 
cution witnesses. There was no further exami- 
nation of the accused. It was contended in • 
the High Court that there should have been 
a fresh examination of the accused after the 
prosecution witnesses were cross-examined after 
the addition and alteration of the new charges : 
Held, that on the addition and alteration of a . 
charge the trial did not commence de novo and 
that if the Court was of opinion, that there 
would be no prejudice to the accused it was not 
necessary to examine the accused afresh under 
S. 342. Shamlal Kalwar v. Emperor. 

23 Cr. L. J. 146 ; 

65 I. C. .610 : 3 P. L. T. 94 : 

1 Pat. 54 : A. I. R. 1922 Pat. 393. 

S. 342 — Co-accused. 

It is illegal to examine as a witness for the 
prosecution a person who has also been charged 
but who has not been offered pardon or dis- 
charged under S. 169. Sohan Lai v. Emperor. " 
“ 34 Cr. L. J. 568 : 

143 I. C. 467 : 10 C. W. N. 678 : 

I. R. 1933 Oudh 174 : 

A. I. R. 1933 Oudh 305. 

Ss. 342, 537— -Confession — Confession 

forming integral part of prosecution case — Fail- 
ure of Judge to' question accused about concession 
— Serious omission. 

Where the confession has been made an 
integral and substantial part of the prosecu- 
tion case, the failure of the Judge to ques- 
tion the accused about it. is clearly a serious 
omission not covered by the provisions of 
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to explain is the most incriminating circums- 
tance against him. The result of the examina- 
tion may benefit the accused if a satisfactory 
explanation is offered by him; it may, however, 
be injurious to him if no explanation, or a 
false or unsatisfactory explanation, is given. 
The Court should, therefore, not only have the 
power to point out to the accused the 
circumstances appearing in the evidence which 
require explanation but it must exercise that 
power in such a way that the accused may 
know what points in the opinion of the Court 
require explanation, failure or refusal to give 
which will entitle the Court to draw an infer- 
ence against the accused. In examining an 
accused person under S. 342, Cr. P. C., the 
Court should always frame questions dealing 
with such salient points in a case as in its 
opinion call for explanation. Every precaution 
should, however, be taken not to entrap the 
accused to make incriminating answers, and 
all questions in the nature of cross-examination 
should be avoided. Empe-Tor v. Alimaddin 
Naskar. 26 Cr. L. J. 631 : 

85 I. C. 919 : 29 C. W. N. 231 : 

41 C. L. J. 101 : 52 Cal. 522 : 

A. I. R. 1925 Cal. 361. 

— — S. 342 — Examination of accused, mode 

of- 

It is not- necessary nor is it desirable to 
examine the accused in great deal or to force 
him to disclose his defence so as to enable the 
prosecution to take advantage of it when the 
witnesses for the accused are examined. Where 
the act with which the accused is charged is 
of a simple nature and the accused is examined 
before the charge is framed, and, after the 
charge has been framed and prosecution 
witnesses have been further cross-examined, 
he is asked whether he has any further state- 
ment to make and he replies in the negative, 
it cannot be said that tlie requirements of 
S. 342 have not been complied with. 
Mohammad Nasiruddin v. Emperor. 

26 Cr. L. J. 954 : 

87 I. C. 106 : 4 Pat. 459 : 6 P. L. T. 588 : 

A. I. R. 1925 Pat. 713. 

S. 342 — Examination of accused, mode 

of- 

It is not necessary, under S. 342, Cr. P. C., 
that the purport of evidence of each prosecu- 
tion witness should be explained to the accused, 
if he is himself present at the trial and has 
heard what the witnesses have said. What is 
necessary is, that he should be given an 
opportunity before entering upon his defence 
to state generally what are the real facts in 
reference to the complaint. If he is defended 
or if he files a written statement, judicial 
questioning will generally add but little to 
the Court’s knowledge, nor will a violation of 
any rule as to the stage at which he is to be 
examined make such difference. If he has 
not been prejudiced the error ought not to 
vitiate the trial. Mohiuddin v. Emperor, 

26 Cr. L. J. 811 : 

86 I. C. 459 : 6 P. L. T. 154 : 

1925 Pat. 112 : 3 Pat. L. R. 110 Cr. : 

4 Pat. 488 : A. I. R. 1925 Pat. 414. 
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r-S. 342 — Examination of accused, mode 

of — Sessions case. 

The proper method of applying S. 342, Cr.P.C. 
is to bring to the attention of the accused 
specific matters which appear in the evidence 
against him. Merely questioning him generally 
as to whether he has anything to say or any- 
thing to add to what he said before the 
Committing Magistrate is not a satisfactory 
method of applying the section. Sliamlal 
Singh V. Emperor. 26 Cr. L. J. 572 : 

85 I. C. 716 : A. I. R. 1925 Cal. 980. 

S. 342 — Examination of accused, mode 

of — Substantial compliance with section, whether 
su^icient. 


In a case under S. 420, Penal Code, after the 
examination of the prosecution witnesses, each 
of the accused was asked whether he had been 
guilty of the act described by tne prosecution 
witnesses, and the answer af each accused was 
a statement of his defence case. When the 
accused were about to be called on for their 
defence after the charge had been framed, they 
were asked whether they had any statement to 
make and they replied in the negative : Held, 
that the purpose of S. 342, Cf. P. C., to enable 
the accused to explain any circumstances 
appearing in the evidence against them had 
been fulfilled and the provisions of the section 
had been substantially complied wdth. 
Banamali Kumar v. Emperor. 

26 Cr. L. J. 682 : 

86 I. C. 58 : 6 P. L. T. 39 : 

3 Pat. L. R. 25 Cr. : A. I. R. 1925 Pat. 389. 

g_ 342 — Examination of accused, mode 

of. 

The presence of the accused is desirable to 
enable the Court to come to a correct con- 
clusion as to the truth of his statement under 
S. 342. Jshioar Das v. Bhagwan Das. 

35 Cr. L. J. 879 : 

148 I. C. 1135 ; 1934 A. L. J. 753 : 

A W R 441 • 
6 R. A. 831 ; A. I. R. 1934All‘. 693 (2). 


S. 342 — Examination of accused — Mode 

'' recording. 

statement of accused during trial interpreted 
3 plea of guilty — Duty of Court to record 
sact words used by accused, pointed out. 
ailabala Dasi v. Emperor. 36 Cr. L. J. 1460 
158 I. C. 761 ; 39 C. W. N. 990 
62 C. L. J. 260 : 62 Cal. 1127 




S. 342 — Examination of accused, nature 

Criminal Court abuses the power of exa- 
ning the accused under S. 342, if it submits 
n to a very embarrassing and cruel series of 
estions intended rather to puzzle him than 

elucidate the 'case, or to enable him to 
plain the circumstances appearing in the 
Ldence against him. Emperor v. Anant 
irayan. 1 Cr. L. J. 105 ; 


S. 342 — Examination of accused, nature 

of. 

Magistrate cannot question accused under 
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^ S. 2i2~Duhj of Courl—Trial Judge not 

putting to accused matters from which, in the 
absence of explanation by him, adverse inference 
can be drawn against him— Trial, if vitiated. 

It is not necessary or practically possible for 
a trial Judge to put to an accused every piece 
of evidence or point which has been given or 
made against him, but he should' put matters 
from which, in the absence of an explanation 
by him, adverse inferences can be drawn 
against the aecused. Where the Judge has not 
done this, the Court of Appeal will set aside 
the conviction and order a re-trial. Sangama 
Naicker v. Emperor. 38 Cr. L. J. 45 : 

165 I. C. 743 : 1936 M. W. N. 613 : 

44 L. W. 52 : 59 Mad. 622 : 71 M. L. J. 138 : 

9 R. M. 295 : A. 1. R. 1936 Mad. 715. 
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stantial nature and some of it is important 
while some of it is not, which are the points 
on which an explanation from him would be 
necessary to avoid the inference of his guilt. 
The non-performance of this imperative duty 
will compel the Appellate Court to order a 
fresh trial as it is not fair that his case should 
be decided in the absence of an explanation 
from him about the points that were urged 
against him by the prosecution and regarded 
by the. learned Judge as important or vital. 
In re ; Kimidi Narasimham. 

37 Cr. L. J. 1074 : 
164 I. C. 1017 ; 1936 M. W. N. 521 ; 
9 R. M. 212 : A. I. R. 1936 Mad. 629. 

S. 342 — Evidence — Power of High 

Cour . 


S. 342 — Duty of Court. 

Under S. 342, it is the duty of the Court to 
call the accused’s attention to points which 
appear against him and ask for an explanation. 
Sohan Lai v. Emperor. 34 Cr. L. J. 568 : 

143 I. C. 467 : 10 C. W. N. 678 : 

I. R. 1933 Oudh 174 ; A. I. R. 1933 Oudh 305. 

S. 342 (1) — Duty of Court to question 

accused — Omission to do so, effect of — Procedure. 

The provisions of S. 342, Cr. P. C. are 
imperative and must he strictly complied 
with. A failure to give the accused an 
opportunity of explaining the points against 
him is an illegality vitiating the whole trial. 
In all criminal matters, the utmost strictness 
must be observed and forms must be clearly 
complied with where the liberty of the subject 
is at stake, when from the Statute prescribing 
those forms it appears that they were presented 
by the Legislature in the interests of the 
accused. Basapa Ningapa v. Emperor. 

16 Cr. L. J. 765 : 

31 I, C. 365 : 17 Bom. L. R. 892 : 

A. I. R. 1915 Bom. 221. 

S. 342 — Duty of Magistrate — Duly to 

examine accused after prosecution case is closed — 
Specific question, whether necessary. 

S. 342, Cr. P. C., merely requires that after 
the witnesses for the prosecution are examined, 
the accused should be questioned generally 
on the case. It is not necessary that specific 
ques*^ions should be put to the accused in 
detail, since the general questioning is followed 
by the specific charge. In re : Bamaswami. 

28 Cr. L. J. 383 ; 

100 I. C. 991 : 26 L. W. 33 ; 

A. I. R. 1927 Mad. 613. 

S. 342 — Duly of trial Court to call 

accused's attention to point leading to inference 
of guilt and to call for explanation — Non-perfor- 
mance of this duty — Fresh trial. 

It is the duty of the examining Judge under 
S. 342, Cr. P. C., to call the accused’s attention 
to any point which the Jury considers to be 
vital, or, in other words, to lead to the inference 
of guilt and to ask for an explanation. In a 
ease' of circumstantial evidence it is all the 
more necessary to perform this duty, because 
accused cannot be expected to know, when 
all the evidence against him is of a circum- 


High Court will not, as a rule, go into the 
evidence save in exceptional cases as where 
the judgment of the facts is manifestly wrong 
and palpably unjust. Pitam v. Emperor. 

33 Cr. L. J. 811 : 
139 I. C. 636 : 9 O. W. N. Il6 : 
I. R. 1932 Oudh 369: 
A. I. R. 1932 Oudh 113. 

S. 342 (4)— Evidence — Accused, whether 

competent witness— Two persons tried separately, 
whether can give evidence against each other. 

An accused person actually under trial cannot 
be sworn as a witness, • and if two or more 
persons are being jointly tried,^ none of them 
is a competent witness for or against the others.’ 
But this exception to the general rule does not 
further and has no application to an accused 
person who is not at the time under trial. 
Accordingly when two persons, though they 
may be accused of complicity in the same 
offence, as tried separately, each is a competent 
witness at the trial of the other, and the 
deposition of each may be used against him in 
his own trial. Akhoy Kumar Mukerjee v. Em- 
neror 1^ Cr. L. J. 663 : 

^ ■ 451. C.999 ;27 C. L.J. 91 : 

22 C. W. N. 405 : A. I. R. 1919 Cal. 1021. 

S. 342 — Examination of accused — 

Absence of, effect of — Re-trial. 

The record of a case contained the following 
note : — “Examination of the accused after the 
cross-examination of the prosecution witnesses 
and before he is called on for his defence. 
Pleads “Not guilty” : Held, that this was 
not a substantantial compliance with the pro- 
visions of S. 342, Cr. P. C., and a re-trial from 
the point at which the accused should have 
been examined under the section was necessary. 
Sailendra Chandra Singh v. Emperor. 

25 Cr. L. J. 460 : 
77 I. C. 812 : 38 C. L. J. 175 : 
A. I. R. 1924 Cal. 153. 


S. 342 — Examination of accused, absence' 

effect of. 

5. 342, Cr. P. C., is mandatory and the non- 
camination of the accused under this section 
not merely an irregularity but an illegality 
bich vitiates the trial. Suraj Pandey v. Em- 
,ror 21 Cr. L. J. 793 : 

58 I. C. 521 .- 1920 Pat. 281 : 

1 P. L. T. 641 ; A. I. R. 1920 Pat. 729. 
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should note every point which lie thinks 
he will have to put into the scale against 
the accused and then question him on each 
point otherwise it will he impossible for 
the accused to know what is in the Court’s 
mind and he cannot reasonably be expected 
to be able to explain it. It is not a sulll- 
cient compliance with the provisions of 
S. 342 to put a general question to the 
accused, such as : “What have you to say 
regarding the statement of the complainant’s 
witnesses ”? Maung Iltnan v. EmperoT. 

25 Cr. L.J. 487 : 

77 I. C. 887 : 2 Bur. L. J. 238 : 

1 Rang. 689 : A. I. R. 1924 Rang. 172. 

S. 342 — Examination of accusrd, abject 

of — Cross-examination of accused, legaiitii of — 
Consultation bclicccn several accused, rcUcthcT 
permissible. 

There is no provision of law under which 
two persons who arc being tried jointly for 
the same offenee are debarred from making 
a consulted statement in their examination 
under S. 342, Cr. P. C. The object of the 
examination of an accused under the provi- 
sions of S. 342, Cr. P. C.. is to enable 
the accused in his own interests to give an 
explanation of the circumstances appearing 
in the evidence against him. It is not open 
to the Court to examine any accused person 
for the purpore of filling up gaps in the 1 
evidence for the prosecution. An examina- 
tion of an inquisitorial nature is both imiiroper 
and illegal. Mahadco Singh v. Emperor, 

27 Cr. L. J. 66 : 

91 I. C. 242 : 8 N. L. J. 190 : 

22 N. L. R. 1 : A. I. R. 1925 Nag. 403. 

S. 342 — Examination of accused, object 

of — Examination of accused amounting to cross- 
examination, legality of. 

The object of the examination of an accused 
under S. 342, Cr. P. C., is only to enable him 
to explain any circumstances appearing in i 
evidence against him. The examination ought ' 
not to be conducted in the manner of cross- 
examination of an adverse witness and a .Judge 
or Magistrate is not entitled to establish a sort 
of a Court of inquisition to force a prisoner to 
commit himself by making some incriminating 
or embarrassing admissions or statements 
after a series of questions, the exact effect of 
which, he may not be able to comprehend. 
Faqir Singh v. Emperor, 

29 Cr. L. J. 769 : 

110 I. C. 801 ; 10 Lah. 223 : 

30 P. L. R. 385 : A. I. R. 1929 Lah. 382. 

S. 342 — Examination of accused, object 

of — Putting mere general question, xvhether 
sufficient. 

The object of the examination of the accused 
under S. 342, Cr. P. C., is to enable him to 
explain anything appearing in the evidence 
against him and though it is impossible to lay 
down any hard and fast rule as to what ques- 
tions should be put in any particular case, and 
failure to put even vital questions would not 
vitiate a trial if the 'accused were not pre- 
judiced by that failure, yet in complicated eases 
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it would be an entirely insuOicient compliance 
with the provisions of the section to put merely 
n general question asking the accused what he 
had to say in explanation of the evidence 
against him. In an ordinary case dependent 
chieny on oral evidence, an accused person 
would, from the very nature of things, have a 
very clear idea of what evidence was likely 
to be considered of importance against him by 
the Court. In such a case a failure to examine 
him properly might not be of very great im- 
portance. But wiierc the ease depends mainly 
on docutnentary evidence and it is impossible 
for the accused to know exactly what particular 
passages from tlic mass of documents produced, 
arc considered by the prosecution or by the 
Court ns requiring an explanation, proper 
examination of the accused is a matter of great 
importance. Maung Da Chit v. Emperor. 

31 Cr. L.J. 387; 

122 I. C. 273 : 7 Rang. 821 : 

A. r. R. 1930 Rang. 114. 

S. 342 — Examination of accused, object 

of. 

Tlie object of an examination under S. 342 is 
for the purpose of enabling tlic accused to 
exj)lain circumstances whicli appear against 
him. Ifthe.Iudgc considers that an explana- 
tion is necessary regarding this matter, it is 
his duty to place the matter before the accused 
and to ask hinr whether he wishes to give any 
explanation. It is cxlrcmly unfair for a Judge 
to rely upon a circumstance ns being incriminat- 
ing without giving the accused any notice of it 
and without giving him an opportunity of 
explaining the circumstance. Emperor v. Jit 
Lai Bahadur. 41 Cr. L. J. 783 : 

189 I. C. 700 : 13 R. C. 120 : 

A. I. R. 1940 Cal. 378. 

S. 342 — Examination of accused — 

Omission of. 

An omission to examine an necused person 
under S. 342 in a summons ease vitiates the 
proceedings. Emperor v. Rustomji Mancharji. 

‘ 23 Cr. L.J. 21: 

64 I. C. 501 : 23 Bom. L. R. 984. 

S. 342 — Examination of accused— 

Omission to c.xaminc at proper time — Irregularitij. 

i An accused should be questioned under S. 842 
I just before he enters on his defence and 
produces his witnesses, that is, after all the 
prosecution witnesses have been cornpletely 
done with. But an omission to examine him 
at the proper time is a mere irregularity coming 
within S. 537 of the Code. Sudaman v. Emperor. 

28 Cr. L. J. 399 : 

100 I. C. 1055 : 25 A. L. J. 379^: 

49 All. 551 : A. I. R. 1927 All. 475. 

^ — S. 342 — Examination of accused— Pro- 
per time — Omission to examine at the proper stage 
— Illegality or irregularity. 

Tlie duty of a Magistrate to examine an 
accused under S. 342, Cr. P. C., arises when 
the witnesses for the prosecution have been 
examined, cross-examined and , re-examined. 
The fact that an accused person pleads not 
guilty and promises to file a written statement, 
1 does not, in any way, exonerate or exempt the 
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— S. 342 — ExammaHon of accused, absence 

of — Illegality. 

The provisions of S. 342, Cr. P. C., as to the 
stage at which the examination of an accused 
person should take place arc imperative, and 
an oinission by the Court to examine an accused 
person in accordance with the provisions of the 
section is an illegality which vitiates the entire 
proceedings. Nanak Chand v. Emperor. 

25 Cr. L. J. 1020 : 
81 I. C. 796 : A. I. R. 1924 Lah. 734. 

S. 342 — Examination of accused — Accus- 
ed exa7nincd after e.vaminalion of xoitncsscs for 
prosecution — Examination, absence of, after close 
of prosecution case — Trial, legality of. 

Where an accused person is examined after 
only a part of the prosecution evidence has 
been recorded and is not examined again after 
all the witnesses for the prosecution liave been 
examined, there is no compliance with tlie pro- 
visions of S. 342, and the whole trial is vitiated. 
Ghaza Ali v. Emperor. 27 Cr. L. J. 87 : 

91 1. C. 391 : 1 L. Cas. 12 : 
6 L. L. J. 618 : A. I. R. 1925 Lah. 288. 

S. 342 — Examination of accused — After 

further ' cross-cxamviation of prosecution wit- 
nesses. 

Where an accused person has been examined 
under S. 342 after the conclusion of the prose- 
cution evidence, a second examination of the 
accused is not necessary after the further cross- 
examination of the prosecution witnesses. Fazal 
Karim v. Emperor. 26 Cr. L. J. 1418 : 

89 I. C. 842 : 1 L. C. 270 : 
A. 1. R. 1926 Lah. 154. 

S. 342 — Examination of accused — After 

further cross-e,vamination, jiecessity of. 

* If an accused has been once examined 
under S. 342, Cr.P.C.; before the framing of the 
charge, it is not necessary to examine the 
accused generally on the case after the further 
cross-examination of the prosecution witnesses 
after the framing of charge has been con- 
cluded unless fresh prosecution witnesses have 
been examined after the framing of the charge. 
Emperor v Nadir. 30 Cr. L. J. 625 ; 

116 I. C. 455 : 1. R. 1929 Lah. 519 ; 

A. I. R. 1929 Lah. 371. 

-S. 342 — Examination of accused — .dfler 

further cross-examination. 

The examination of a witness means his 
examination-in-chief, cross-examination and 
re-examination, and the expression “ after 
the witnesses for the prosecution have been 
examined ” which occurs in S. 342, Cr. P. C., 
includes any cross-examination of the wit- 
nesses for the prosecution after the charge 
has been framed. It is, therefore, imperative 
for a Magistrate under this section to 
examine an accused person after the prose- 
cution witnesses have been, if so desired by 
the accused, further cross-examined after 
the charge. Local Government v. Maria. 

26 Cr. L. J. 971 : | 
87 I. C. 427 ; 20 N. L. R. 174 : 

A. I. R. 1925 Nag. 44. 

S. 342 — Examination of accused after 


> 
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taking defence evidence — Conviction, whether 
void. 

It an accused person, whose personal atten- 
dance has been dispensed with, is not present 
in Court on the day on which his exami- 
nation should have taken place in due course 
and consequently he is not examined until 
after the defence evidence is taken, his 
conviction is not bad on that score, provided 
he has not been prejudiced. Balgobind Thakur 
v. Emperor. 27 Cr. L. J. 1017 : 

96 I. C, 873 ; 7 P. L. T. 496 : 

A. I. R. 1926 Pat. 393. 

S. 342 — As amended by {Act XVIIl of 

1923) — Examination of accused— General question, 
whether sufficient. 

A formal question in general terms is a 
suHicient compliance with the mandatory 
provisions of S. 342, relating to the exami- 
nation of the accused after the cross-exami- 
nation of the prosecution witnesses, although 
in a particular case, it may be open to and 
advisable for the Court in exercise of 
its discretion, to put more specific questions. 
Wasudeo v. Emperor. 27 Cr. L. J. 181 : 

91 I. C. 997 : A. I. R. 1927 Nag. 71. 

S. 342 — Examination of accused before 

charge — Subsequent re-cross-examination of 
prosecution witnesses — Second examination of 
accused, whether necessary — Failure of justice. 

It is desirable that the accused should be 
asked, if the prosecution witnesses are re-called 
and further cross-examined subsequent to the 
framing of a charge, whether he wishes the 
Court to record any additional explanation, 
but S. 342 of Cr. P. C. cannot be interpreted 
as conveying a peremptory direction to that 
effect, if the Court has already questioned 
him before the charge, when the case for the 
prosecution was closed and the prosecution 
witnesses cross-examined. Even if such a 
rc-cxamination of the accused is necessary, 
failure to do so amounts to no more than an 
omission in the proceedings during the trial 
within the meaning of S. 537 of the Code of 
which tlie accused will obtain advantage if 
he satisfies tlie Court of Appeal or Revision 
that it has occasioned a failure of justice. 
Byrne v. Emperor. 25 Cr. L. J. 801 : 

81 I. C. 337 : 4 Lah. 61 : 

1 P. W. R. 1923 Cr : 

A. I. R. 1924 Lah. 84. 

S. 342 — Examination of accused before 

conclusion of case for prosecution, legality of. 

Although, under the first part of S. 342, it is 
discretionary with a Magistrate to examine 
an accused person before the case for the 
prosecution is concluded, this would not 
absolve the Magistrate from the obligation 
imposed upon him by the latter part of the' 
section, to examine accused after the witnesse 
for the prosecution have been examined and 
before he is called on for his defence, and the 
omis.sion to do this, would vitiate the trial. 
Ramnath Rai v. Emperor. 22 Cr. L. J. 460 
61 I. C. 844 : 2 P. L. T. 549 : 

A. I. R. 1921 Pat. 374. 
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provides .is that the accused himself should 
have an opportunity of making his statement 
directly to the Court and not through the inter- 
vention of a Pleader. A statement made by 
the Pleader on behalf of an accused person does 
not constitute compliance with the provisions 
of that section. Miser Bepari v. Emperor. 

26 Cr. L. J. 1032 : 

87 1. C. 920 : 29 C. W. N. 939 : 

A. I. R. 1926 Cal. 430. 

S. 342 — Examination of accused — Tak- 
ing fresh statement from co-accused, legality of . 

A Judge may take a fresh statement from a 
co-accused under S. 342, Cr. P. C., after he 
has taken an explanation from an accused 
person. Satya Narain Moliata v. Emperor.-. 

29 Cr. L. J. 102 : 

112 I. C. 350 : 55 Cal. 858 ; 

32 C. W. N. 319 : A. I. R. 1928 Cal. 675. 

S. 342 — Examination of accused. 

The expression “after the prosecution wit- 
nesses have been examined” in S. 342, Cr.P.C., 
means when the prosecution has finished 
calling evidence. Cross-examina};ion of the pro- 
secution witnesses under S. 256 is not part 
of the examination of the prosecution witnesses 
within the meaning of S. 342, nor does such 
re-examination generally amount to giving 
fresh evidence for the prosecution, but is i 
merely explanatory of the cross-examination. ' 
If new and material matter in support of 
the prosecution is elicited in cross-examina- 
tion or re-examination, it is desirable 
that the accused should again be questioned 
on the case and asked generally to explain 
the circumstances, and if fresh evidence on 
material matters in support of the prosecu- 
tion case is elicited in re-examination, it would 
be obligatory on the Court to question the 
accused on that. In re ; Varisai Rowllier. 

24 Cr. L. J. 547 ; 

73 I. C. 163 ; 44 M. L. J. 567 : 

17 L. W. 722 : 32 M. L. T. 385 : 

46 Mad. 449 : 1923 M. W. N. 477 : 

A. I. R. 1923 Mad. 609. 

S. 342 — Examination of accused — Trial 

of summons case summarily. 

Even in the trial of summons cases, an exa- 
mination of the accused under S. 342 is essen- 
tial and obligatory and an omission to do so 
would vitiate the whole trial. Neither Ss. 263 
and 264, nor any other provision in the 
Chapter for summary trials does away ex- 
pressly with the requirement . of Ss. 342 and 
364 of the Code relating to the examination 
of the accused. Parmesliwar Lall Miller v. Em- 
peror. 23 Cr. L. J. 440 : 

67 I. C. 646 : 3 P. L. T. 347: 

A. I. R. 1922 Pat. 296. 

S. 342 — Examination af accused, what 

amounts to — Failure to examine, effect of. 

After the witnesses for the prosecution have 
all been examined and cross-examined and 
before the accused is called on for his defence, 
it is compulsory for the Court under S. 342 
to question the accused in such a way as to 
enable him to explain any circumstances 
which appear in the evidence against him. 
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The mere asking the accused as to whether he 
has anything further to say is not a sufficient 
compli.mce with the second part of the sec- 
tion. The questions must be framed in such 
a 'way as to enable the accused to know 
what he is to explain, as to what are the 
circumstances against him and for which an 
explanation is needed. The failure to comply 
with the provision contained in the second 
part of S. 342 vitiates a trial. Bhokhari Singh 
V. Emperor. 25 Cr. L. J. 711 : 

81 1. C. 199 ; 1924 Pat. 198 ; 

5 P. L. T. 445 : A. I. R. 1924 Pat. 791. 

S. 342 — Examination of accused, when 

necessary. 

The examination of an accused person under 
S. 342, is obligatory, but only obligatory after 
the prosecution evidence is finished! Lalan v. 
Emperor. 38 Cr. L. J. 387 : 

167 I. C. 175 ; 9 R. Pesh. 82 : 

A. I. R. 1937 Pesh. 20. 

S. 342 — Examination of accused, when 

to be made. 

It is not a sufficient compliance with the 
provisions of S. 342 to examine the accused 
after the examination-in-chief of the witnesses 
for the prosecution. The examination of the 
witnesses cannot be held to have been con- 
cluded until they have also been cross- 
examined. .Jummon v. Emperor. 

25Cr.L.J. 799; 

81 I. C. 319 : 50 Cal. 308 ; 

A. I. R. 1923 Cal. 668. 

S. 342 — Examination of accused, when 

to be made. 

The provisions of S. 342 are intended to 
afford an opportunity to an accused of ex- 
plaining the circumstances appearing in ^^he 
evidence against him. Therefore, such opportu- 
nity should be afforded to him after prosecution 
have examined all their witnesses whom they 
wish to call in support of the prosecution case 
and after the prosecution evidence have been 
concluded. It is immaterial if such prosecu- 
tion witnesses have been cross-examined or 
not, or if they are re-called after framing of 
the charge. If new and material matter in 
support of the prosecution case is elicited in 
the cross-examination or re-examination of a 
prosecution witness, who has been examined 
after the examination of the accused, the 
accused should again be questioned on the 
case and asked generally to _ explain the 
circumstances. If the prosecution call fresh 
or further evidence after the framing of the 
charge, the section requires that after the tak- 
ing of such evidence the accused should be 
examined again. Jhangli v. Emperor. 

25Cr.L.J.662: 

81 1. C. 150 : A. I. R. 1925 Sind 127. 

Ss. 342, 254 — Examination of accused 

after framing charge — Procedure, how far irre- 
gular. 

The examination of the accused before fram- 
ing charge is not compulsory. What S. 342 
says is that the accused shall be questioned 
after the witnesses for the prosecution have 
been examined and before he is vailed on for 
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by itself a ground for quashing the proceed- 
ings, where the accused has not been 
prejudiced thereby. Omission to examine the 
accused under S. 342, after the witnesses for 
the prosecution have been examined and be- 
fore he is called upon to make his defence, is 
a serious illegality sufficient to vitiate the 
trial, at any rate from the stage at which the 
accused should have been so examined. PriU 
chard v. Emperor. 30 Cr. L. J. 18 : 

112 I. C. 850 : I. R. 1929 Lah. 97 : 

A. I. R. 1928 Lah. 382. 

S. 342 — Examinalion of accused — 

Examination of accused, after close of prosecu- 
tion, necessity of. 

An accused person was examined under S. 342, 
Cr. P. C. before the prosecution witnesses had 
been cross-examined. After the examination 
of the latter, he applied for an adjournment 
to enable him to properly prepare the cross- 
examination of these witnesses and this was 
granted. He was not then examined at the 
close of the prosecntion case : Held, that 
technicall}', the fact of the adjournment being 
given at the instance of the accused did not 
relieve the Magistrate from the necessit 5 ' of 
examining the accused under S. 342 after the 
close of the prosecution case. Baldco Dubey 
V. Emperor. 24 Cr. L. J. 475 : 

72 I. C. 891 : 1 P. L. R. 29 Cr. 

S. 342 — Examination of accused — 

Examination of accused by Session J tidge not im- 
perative — Objectionable questions by Committing 
Magisrtate — Answers to such questions to be 
excluded. 

It is not imperative for a Sessions .Judge to 
examine an accused person under S. 342, 
Cr. P. C., especially when the accused admits 
his guilt. The provisions of S. 289, clearly in- 
dicate that such an examination is not neces- 
sary in all cases. If in an examinalion under 
S. 342, some objectionable questions are asked 
by the Committing Magistrate, such questions 
and the answers thereto should be omitted but 
the whole examination should not be excluded 
from evidence as inadmissible. Khudiram 
Bose V. Emperor. 10 Cr. L. J . 325 : 

3 I. C. 625 ; 9 C. L. J. 55. 

^ S. 342 — Examination of accused — 

Examination of Court witness — Further exami- 
nation of accused. 

Though a Court may, in its discretion, examine 
the accused again in order to give him an 
opportunity to explain the circumstances 
appearing in the evidenee of a witness examin- 
ed by the Court "under S. 510, Cr. P. C. 
after the case is closed, it is not obligatory on 
the Court to do so. Mahadu Raghavji Thakkar 
v. Emperor. 29 Cr. L. J. 1057 : 

112 I. C. 561 : 30 Bom. L. R. 1086 : 

A. I. R. 1928 Bom. 388. 

S. 342 — Examination of accused — 

Failure to examine accused at proper stage — 
Effect. ' 

S. 342 is a provision for the benefit of the 
accused, and to enable him to obtain the full 
benefit of the section, he must be examined 
after the cross-examination and re-examination 
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of the prosecution witnesses, is over. Failure 
to examine an accused person at that stage is 
not merely an irregnlarity but an illegality 
which vitiates the trial. Mitarjit Singh v. 
Emperor. 22 Cr. L. J. 697 : 

63 I. C. 825 : 2 P. L. T. 520 : 

1922 Pat. 7 : 6 P. L. J. 644 : 

A. I. R. 1922 Pat. 158. 

— ; S. 342 — Examination of accused 

Filing of written statement. 

The filing of a written statement on behalf of 
an aceused person cannot take the place of 
an examination of the accused under S. 342 
Cr. P. C. nor can it relieve a Criminal Court 
of its duty to comply with the imperative 
requirement of the law under that section. 
Moinuddin v. Emperor. 22 Cr. D. J. 442 : 

61 I. C. 794 : 2 P. L. T. 455 : 

A. I. R. 1921 Pat. 415. 

S. 342 — Examination of accused — 

Further cross-examination of prosecution witness 
under S. 257 — Further examination. 

S. 342, Cr‘. P. C. is sufficiently complied with 
if the accused is examined after the witnesses 
for the prosecution have been examined-in- 
chief, cross-examined and re-examined, and no 
further examination of the accused is neces- 
sary if some of the witnesses are allowed to 
be further cross-examined under S. 257 of 
the Code. The word ‘ examination ’ in S. 342, 
Cr. P. C. includes cross-examination and re- 
examination. Obeder Rahaman v. Emperor. 

31 Cr. L. J. 406 : 

122 I. C. 291 • 56 Cal. 1157 ; 

A. I. R. 1930 Cal. 219. 

S. 342 — Examination of accused in 

defamation case — Gap in evidence, filling up of 
— Illegality. 

Where in a defamation case no evidence of 
the making and publishing of the alleged 
defamatory statement by the accused was 
given by the prosecution, and certain state- 
ments made by the accused in answer to 
questions put to them under S. 342 were 
considered by the trying Magistrate sufficient 
to relieve the prosecution from the necessity of 
proving that the- accused made and published 
the alleged libel : Held, that a gap iu the 
evidence for the prosecution cannot be filled 
up by any statement made by the accused in 
his examination under S. 342 of the Code. 
The omission to prove the making and 
publishing by the accused is more than ^n 
irregularity. It is a defect which vitiates the 
conviction. Mohideen Abdul Kadir v. Emperor. 

1 Cr. L. J. 566 : 

I. L. R. 27 Mad. 238 : 2 Weir 408. 

S. 342 — Examinalion of accused, mode 

of — Duty of Court. 

S. 342, is for the benefit of the accused, the 
provisions embodied in the section being meant 
to enable the accused to explain the circumst- 
ances appearing against him in the prosecution 
evidence. The section is not, however, 
intended merely for the benefit of the accused. 
It is a part of a system for enabling the Court 
to discover the truth and it may happen that 
the explanation of the accused or his failure 
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Ss. 342, 537 — Examination oj accused 

after cross-examination of' prosecution witnesses, 
absence of — Illegaliiy. 

It is not open to a Magistrate to call upon an 
accused person to enter upon his defence 
without first questioning Him generally on the 
whole case after the close of the prosecution 
evidence, that is to say, after all the prosecu- 
tion witnesses have . been examined-in-chief, 
cross-examined and re-examined. The exami- 
nation of accused after the charge and the exa- 
mination-in-chief of only some of the prosecu- 
tion witnesses and again after the cross- 
examination of only some of such witnesses 
is not a compliance with the mandatory pro- 
visions of S. 342, and the trial is vitiated by 
the omission to question the accused generally 
after the cross-examination of a re-called wit- 
ness is finished, although the accused may 
not "have been thereby prejudiced on the 
merits. Krishnappa v. Emperor. 

25 Cr. L. J. 713 : 

81 I. C. 201 : A. I. R. 1924 Nag. 51. 

Ss. 342, 537 — Examination of accused 

— Prosecution evidence after framing of charge — 
Further examination of accused, necessity of — 
Illegality, whether curable. 

Where some prosecution witnesses are exami- 
ned after framing of the charge, it is incum- 
bent on the Court to further question the 
accused under S. 342. The provisions of 
S. 342 are mandatory and omission to observe 
the provisions thereof amounts to an illegality 
which cannot be cured under S. 537 of the 
Code. Baz Khan v. Emperor, 

29 Cr. L. J. 382 : 

108 I. C. 381 ; I. L. T. 40 Lah. 138. 

Ss. 342, 537 — Examination of accused — 

Proper stage for examination —Eximinalion before 
charge — Omission to examine after framing charge 
— Validity of trial. 

The omission to examine the accused under 
the latter part of S. 342 is an illegality which 
vitiates the trial, and the examination of the 
accused before the framing of the charge would 
not be sufficient to dispense with the exami- 
nation of the accused after the charge is 
framed and aifter he has either declined to 
examine the prosecution witnesses under S . 256 
or has further cross-examined them. Genu 
Gopal V. Emperor. 31 Cr. L. J. 402 : 

122 I. C. 424 : 31 Bom. L. R. 1134 : 

A. T. R. 1929 Bom. 447. 

— — Ss. 342, 540 — Examination of accused — 

Absence of — Effect. 

The Magistrate should strictly follow the 
provisions of S. 342, Cr. P. C,, which applies 
both to summons and warrant cases. The 
failure to examine an accused person after 
examination of witnesses under S. 540 is a 
mere irregularity which is not fatal to the trial 
unless the accused has been prejudiced. In 
certain cases prejudice to the accused may be 
presumed. Kandhai v. Municipal Board, Bae 
Bareili. 39 Cr. L. J- 841 : 

177 I. C. 56 : 1938 O. W. N. 743 : 

11 R. O. 16 (2) : 1938 O. L. R. 365. 

S. 342, 540 — Examination of accused — I 


Additional evidence at Court’s instance after 
defence evidence— Accused’ s right to be examined 
further. 

S. 342, Cr. P. C., applies even when additional 
evidence is introduced not by the prosecutor 
but by the Court itself under S. 540, Cr. P. C. 
and even if it be after the defence evidence 
is concluded ; but to this general rule there 
is an exception, namely, when the additional 
evidence does not really disclose any fresh 
facts or does not affect the decision of the 
case and the accused is in no way prejudiced 
in not having had an opportunity to render a 
further explanation. Allah Dilo v. Emperor. 

29 Cr. L.J.982; 

111 I. C. 852 : 23 S. L. R. 1 ; 

A. I. R. 1929 Sind 5. 

S. 342 (1) — Examination of accused, 

stage for. 

The provisions of S. 342 (1), Cr. P. C., are 
mandatory and the time at which the Court 
shall . question the accused generally on the 
case is, after the witnesses for the prosecution 
have been examined, cross-examined and 
re-examined, that is, after the prosesution 
case is completed and before the accused is 
called on for his defence. Mazahar AH v, 

I Emperor. 24 Cr. L. J. 198 : 

! 71 I. C. 662 : 36 C. L. J. 417 : 27 C. W. N. 99 ; 

50 Cal. 223 : A. I. R. 1923 Cal. 196, 

S. 342 (1), 256— Examination of accused 

— Duty of Magistrate. 

A Magistrate is bound to examine an accused 
after the witnesses for the prosecution have 
been examined and before he is called on for 
his, defence, irrespective of any examination 
he may have already made. This defect^ in 
procedure may be cured by again questioning 
the accused and then again calling on hini to 
enter on his defence. Wasudeo v. Emperor. 

26 Cr. L. J. 1425 : 

89 I. C. 897 : A. I. R. 1925 Nag. 433. 

Ss. 342 (1), 537 — Examination of 

accused— Object — Putting inquisitorial questions, 
legality of — Non-conformity with provisions of 
S. 312, whether vitiates trial-S. 537, applicability 
of- 

The Court is entitled to examine an accused 
person under S. 342 for one purpose only, 
namely, to enable the accused to explain any 
circumstances appearing in the evidence 
against him.. It is not entitled under this 
section to administer an inquisitorial interro- 
gatory to the accused, or to subject him to 
cross-examination, or to ask any question of 
.him with a view to elicit the truth of the 
matter, or by a series of supplementary 
questions to test the accuracy or reliability of 
the answers that he has been willing to give. 
When once the Court is satisfied that the 
accused appreciates the salient features of the 
evidence against him, its function under S. 842 
is exhausted, and no further examination is 
permissible. Where an accused person has 
been examined under S. 342, Cr. P. C., but 
the examination was not in conformity with the 
provisions of the said section. S. 537 of the Code 
applies and unless a failure of justice has 
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S. 342 to get admission of facts not prov- 
ed in evidence. Admission made without 
intimidation should be taken in account. 
C. T. N. R. Nafayan Chetlyar v. Emperor. 

37 Cr. L. I. 328 : 
160 I. C. 746 :.8 R. Rang. 424 : 
A. I. R. 1935 Rang. 509. 

S. 342 — Examination of accused, nature 

of, object of. 

Neither a Magistrate nor a Judge is entitled 
to cross-examine an accused person, but it is 
their duty to question him generally on 
the case and give him an opportunity of 
explaining any point in the evidence against 
him. Goli v. Emperor. 31 Cr. L. J. 8 : 

120 I. C. 202 ; 1930 A. L. J. 82 : 

A. I. R. 1930 All. 17. 

S. 342 — Examination of accused — 

Nature of questions to be put . 

The nature of the questions which may be 
put to an accused in his examination is clearly 
indicated in S. 342, namely to explain any 
circumstances appearing in the evidence against 
him. Nga Te v. Emperor. 2 Cr. L. J. 227 : 

11 Bur. L. R. 33. 

S. 342 — Examination of accused, nature 

of. 

Under S. 342, Cr. P. C,, it is not competent 
to the Court to cross-examine the accused. 
IJmar Din v. Emperor. 23 Cr. L. J. 388 ; 

[67 I. C. 340 ; 2 Pat. 129 : 

3 L. L. J. 287. 

S. 342 — Examination of accused, nature 

of* 

What is necessary for the purpose of S. 342 
is that the accused should be brought face 
to face solemnly with an opportunity given 
to him to make a statement from his place 
in the dock in order that the Court may 
have the advantage of hearing his defence 
if he is willing to make one with his own 
lips. The section must not be interpreted so 
as to give the Court the power to cross-exa- 
mine the accused. Where ax Court asks an 
accused, “ What is your defence,” and he 
replies, “I am innocent,” it is sufficient com- 
pliance with S. 342, Cr. P. C. Rez Muhammad 
v. Emperor. ^6 Cr. L. J. 1510 : 

90 I. C. 294 : A. I. R. 1926 Cal. 424. 

S. 342 — Examination of accused, nature 

of. 

S. 342, Cr. P. C., allows a Court at any 
stage of an enquiry or trial to put such ques- 
tion to accused as the Court considers neces- 
sary, but the object of putting such question 
is to enable the accused to explain any cir- 
cumstances appearing in the evidence against 
him, and the .Court has no power under this 
section to cross-examine an accused person 
in order to extract a confession from him. 
Barhati v. Emperor. 25 Cr. L. J. 426 ; 

77 I. C. 602 : A. I. R. 1923 Lah. 539. 

S. 342 — Examination of accused, nature 

of. 

S. 342, Cr. P. C., enjoins upon the Court 
the duty of placing before the accused the 
circumstances appearing against him in 
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order that the accused may be given an 
opportunity of explaining them. This is 
the main object of the section. The 
section was never intended for the purpose 
of cross-examining the accused or for filling 
up gaps in the case for the prosecution. 
The primary object of the section is to assist 
the accused in explaining the circumstances 
which have appeared against him. Sub- 
jecting the accused to a sort of in- 
quisition • is against the provisions of the 
section. Tehsimuddin Ahmad v. Emveror. 

41 Cr: L. J. 563 : 
188 I. C. 288 : 44 C. W. N. 396 (2) : 
12 R. C. 678 ; A. I. R. 1940 Cal. 250. 

S. 342 — Examination of accused — 

Nature of question. 

In an examination under S. 342 of a per- 
son accused of murder and who had been 
kept in suspense for several months before 
the trial began, nearly two printed pages 
containing a precis of the evidence against 
the accused were read out as it were 
in one breath, and the accused was 
asked whether he wanted to say anything : 
Held, that this kind of question was one 
which it was impossible for anyone and 
least of all for a person accused of murder 
who had been kept in suspense for 16 months 
before the trial began, to answer. It was 
impossible for him to have remembered all 
the points which he was asked to explain. 
This was certainly not giving a real oppor- 
tunity to the accused to explain matters ap- 
pearing in the evidence against him. In re : 
Kanakasabai. 41 Cr. L. J. 369 ; 

186 I. C. 704 : 1939 M. L. J. 883 : 
50 L. W. 452 : 12 R. M. 682 : 
A. I. R. 1940 Mad. 1. 

S. 342 — Examination of accused, neces- 
sity of. 

In a summons case, where the Magistrate 
did not examine the accused under S. 342 
nor hear him and take the evidence for 
the defence under S. 244 : Held, that the 
trial was invalidated by these omissions. 
Conviction set aside and re-trial ordered. Em- 
peror V. Kyan Baw. 1 Cr. L. I. 737 : 

2 L. B. R. 239. 

S. 342 — Examination of accused — Object 

— Nature of question to be put. 

Under S. 342, Cr. P. C., the Court is' 
bound to put to the accused the salient 
facts and circumstances of the case in a 
succinct form, and' to ask him if he has any 
explanation thereof to offer, but incriminating 
questions and questions in the nature of a 
cross-examination must be avoided. Mohamed 
Yusif V. Emperor. 31 Cr. L. J. 1026 : 

126 I. C. 449 : A. I. R. 1930 Sind 225. 

S. 342 — Examination of accused, object 

and mode of — Duty of Court — General question, 
whether sufficient. 

The object of the procedure laid down in 
S. 342 is to enable the accused to explain 
each and every circumstances appearing in 
evidence against him. A Judge or Magistrate 
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Cr. P. CODE (1898), S. 342 
Court from examining him at a later stage as 
required by section. A mere discussion bet- 
ween the Magistrate and the Counsel for the 
defence as to the number and nature of the 
witnesses to be examined on behalf of the 
defence is not a compliance with the provision's 
of the section, as it is necessary that the accused 
should be brought face to face solemnly with an 
opportunity given to him to make a statement 
in order that the Court may have the advantage 
of hearing his defence, if he is willing to make 
one, with his own lips. To ask an accused for 
his defence before he has the whole of the 
the prosecution evidence in front of him, is not 
■ a compliance with the section. A trial becomes 
illegal from the moment when, without 
compliance with S. 342 the Magistrate calls 
upon the accused to enter on his defenee. 
Promotka Nath' Mukhopadhya v. Emperor. 

24 Cr. L. J. 248 : 

71 1. C. 792 : 27 C. W. N. 389 : 

50 Cal. 518 : A. I. R. 1923 Cal. 470. 

S. 342 — Examination of accused — 

Sessions Judge — Trial — Forms of trial in 
Criminal cases — Court not to draw an inference 
of waiver against an accused where the Court 
omits to perform a duly imposed by Legislature. 

S. 342 is mandatory, not discretionary. 
The Legislature intended it to * enable the 
accused to explain any circumstances in the 
evidence against him, and an omission by 
the Court, to comply with its provisions must 
be presumed to have seriously prejudiced the 
accused. In all criminal matters, the utmost 
strictness must be observed and forms must 
be closely complied with where the liberty 
of the subject is at stake, when from the 
Statute prescribing those forms it appears 
that they were prescribed by the Legislature 
in the interests of the accused. In a criminal 
trial the Court is bound to draw no inference 
of waiver against an accused person, especially 
in the case of omission by the Court to perform 
a duty imposed on it in express terms by the 
Legislature in his interest unless the accused 
waived it expressly. Emperor v. Savalya. 

5 Cr. L. J. 332 : 

9 Bom. L. R. 356. 

^S. 342 — Examination of accused, stage 

for — Compliance with law, what is. 

Where an accused is examined after a part of 
the prosecution evidence has been recorded 
but not when the case for prosecution is closed, 
a note by the Magistrate that the 
accused does not wish to add to his previous 
statement does not constitute a proper com- 
pliance with the mandatory provisions of 
S. 342. Fazal Ahmad v. Emperor. 

27 Cr. L. J. 1021 : 
96 I. C. 877 ; A. I. R. 1926 Lah. 684. 

— S. 342 — Examination of accused, stage 

for — Examination after entering on defence, 
whether legal. 

The examination of the accused under 
S. 342 must take place at the close of the 
prosecution case and before the accused have 
entered on their defence, and it is compliance 
with the section if the examination takes 
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place at a later stage. Surendra Lai Saha 

V. Ismaddi. 26 Cr. L. J. 261 : 

84 I. C. 325 : 54 Cal. 933 : 
A. I. R. 1925 Cal. 480. 

S. 342 — Examination- of accused, stage 

for. 

Examination of accused before all witnesses 
for prosecution have been examined is a fatal 
defect, and cannot be cured by the operation 
of S. 537, Cr. P. C. Tilak Cope v. Bhaya Ram. 

22 Cr. L. J. 598 : 
62 I. C. 870. 

S. 342 — Examination of accused, 

stage for. 

Examination of investigation officer after 
examination of acensed — Accused should be 
further examined. Eniveror v. Rahan Dodo. 

34 Cr. L. J. 161 : 
141 I. C. 529 : 1. R. 1933 Sind 57 : 

A. I. R. 1932 Sind 165. 

S. 342 — Examination of accused, stage 

for — " Examined’’' , meaning of. 

The word “ examined” in S. 342 includes 
the cross-examination and re-examination of 
the prosecution witnesses and cannot be 
taken as including only those answers which 
the witnesses give to questions put to them 
in the first instance by the prosecuting 
Counsel or Pleader. The stage in the trial 
prescribed by S. 342 when the accused has to 
be questioned generally on the case for the 
prosecution is after the prosecution evidence 
is complete and before he is called upon to 
enter upon his defence. The Code intends 
that the accused shall be given an oppor- 
tunity of explaining any circumstances 
appearing in the evidence against him, that 
must mean the whole of the evidence 
against him and any examination of the 
accused under S. 342 before that evidence is 
closed cannot possibly fulfil the conditions 
of the section. The obligation imposed by 
S. 256, Cr. P. C., on a Magistrate to ask the 
accused whether he wishes to cross-examine 
prosecution witnesses is quite distinct from 
the obligation imposed by S, 342 to 
question the accused generally for the 
purposes mentioned therein. Emperor v. 
Nathu Kasturchand Marwadi. 

26 Cr. L. J. 690 : 
86 I. C. 66 : 27 Bom. L. R. 105 ; 
A. I. R. 1925 Bom. 170. 

S. 342 — Examination of accused, stage 

for — Non- comp liance — EffecU 

The provisions of S. 342, Cr. P. C., are manda- 
tory and if not complied with, the trial is viti- 
ated from the stage at which there has been a 
non-compliance therewith. An accused can 
only be examined by the Court after the exami- 
nation, including the cross-examination and 
re-examination, of the prosecution witnesses 
has been completed. Motankhan v. Emperor. 

1011. C. 449 : A. I. R.^1927^'ind'^175! 

S. 342 — Examination of accused — State- 
ment made by Pleader, whether eompliance with 
section. 

One of the essential points for which S. 342 
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of ll, at witness, his conviction ^ 

zariLal v. Emperor. ^ ^ . 

39 C. L. J. 31 : 
A. I. R. 1923 Cal. 164. 

g_ 342 — Non-complianee — Effect of. 

A trial cannot be held to be voW for non- 
compliance with the 

where in reply to the query of the iMagis- 
trate as to what he had to say, the accused 

offers a written statement Avithout giving any 
oral statements. Emperor v.HarJivan Valjt. ^ 

27 Cr. JL* J. • 
98 I. C. 407 : 28 Bom. L. R. 115 ; 
50 Bom. 174 I A. I. R. 1926 Bom. 231. 

S. 342— Non-compliance, effect of. 


Although it is ineumbent on the trial Judge 
to examine the aceused under S. 0-12, after 
the Avitnesses for the prosecution have been 
further cross-e.xamined by him subsequent to 
the framing of the charge, the conviction 
shall not be quashed on appeal or revision, 
except Avhere it is -shoAvn that prejudice 
has occurred in consequence of the omission 
to do so. Hassan v. Emperor. 

38 Cr. L. J. 399 : 

167 I. C. 18 : 9 R. Pesh. 85 : 

A. I. R. 1936 Pesh. 211. 


S. 342 — Non-compliance, effect of. 

During the trial of a Avarrant case the 
Magistrate examined the accused after 
taking some evidence and then framed a 
charge against them. He then re-called 
,the Avitnesses that had already been examined 
to enable- the accused to cross-examine them, 
and then examined two more prosecution 
Avitnesses. After taking the evidence of these 
tiyo Avitnesses he did not question the accused 
as he was required to do by S. 342 of the 
Cr. P. C. : Held, that the failure of the 
Magistrate to comply with the provisions of 
S. 342 of the Code amounted to an illegality 
Avhich' vitiated the trial. Muhammad Sadirj v. 
Emperor. 26 Cr. L. J: 1370 : 

89 I. C. 458 : 2 L. Cas. 55 ; 
A. I. R. 1926 Lah. 51. 

S. 342 — Non-compliance, effect of . 

Every failure to comply strictly with the 
letter of S. 342, Cr. P. C., does notrender 
the. conviction of an accused person illegal. 
No omission to comply strictly with S.. 342 
can render a conviction liable to_ be set 
aside unless it has in faet occasioned a 
failure of justiee within rneaning or 

S. 337. In re ; Annamalai Mudali. _ 

41 Cr. L. J. 858 : 

190 I C. 206 : 51 L- W. 206 : 

1940 M.W. N. 93; 

1940 2 M. L. J- 39 : 
T> Tv/T iq:; . taL. R. 1940 Mad. 514. 
13 R. M. • ^ J 1940 Mad. 372. 

c -TJnn-r.mnvliance, effect ^of- Exa- 

— A inclusion of prosecution 

minalion of accused at conciusiui j 

evidence, necessity of. _ 

is bound to examine 
Under S. 342 a ^.^nclusion of the prose- 

cutioTTvidenee and before he is called upon 
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to enter- on his defence and this provision 
of luAV cannot be dispensed with on the 
ground that the accused has already been 
examined in the course of prosecution evidence. 
The provisions of S. 342 arc mandatory and 
their non-compliance renders the trial 
illegal: Lachman Singh v. Emperor. 

27 Cr. L. J. 1007 : 

96 I. C. 863 : 2 L. Cas. 333 : 

27 P. L. R. 427 : 7 Lah. 564 : 

A. I. R. 1926 Lah. 551. 

S. 342 — Non-compliance, effect of. 

Failure to comply Avith the mandatory 
provisions of S. 3-12 vitiates a trial. Remember- 
ancer of Legal Affairs, Bengal v. Salish Chandra 
Roy. 26 Cr. L. J. 15 : 

83 I. C. 495 : 39 C. L. J. 441 ; 

51 Cal. 924 : A. I. R. 1924 Cal. 975. 

S. 342 — Non-compliance, effect of— Ille- 
gality— Re-trial. 

A Trial Magistrate took doAvn the statement 
of the accused after recording ihe evidence 
of some of the prosecution Avitnesses. The 
evidence of several prosecution Avitnesses was 
recorded thereafter and a charge was framed 
but no further examination of the accused 
took place : Held, that the failure to comply 
Avith the provisions of S. 3*12 hud vitiated 
the trial, and that the trial must be resumec| 
from the point Avhere the Court examined the 
accused. Hamid AH v. Srikissen Gossain. 

24 Cr. L. J. 943 : 

75 I. C. 367 : 37 C. L. J. 413 ; 

28 C. W. N. 118. 

.—S. 342 — Non-compliance, effect of— Ini 

spcclion of spot and taking fresh prosecution 
evidence after closing of case— Omission to exa- 
mine accused and to give opportunity to produce 
defence evidence, effect of. 

Where a Magistrate after closing the defence 
evidence inspects the spot and records there 
evidence very material for the decision of the 
case an omission to examine the accused 
again under S. 342, Cr. P. C., and to 
give him an opportunity to produce evidence 
in rebuttal constitutes an illegality Avhich vitia- 
tes the trial. Ismail v. Emperor. 

27 Cr. L. J. 1023 : 

96 I. C. 879 : 2 L. Cas. 341 : 

27 P. L. R. 635 : 
A. I. R. 1926 Lah. 683. 

S . 342 — Non-compliance — Effect of. 

Non-compliance Avith the provisions of 
S. 342 amounts to an illegality which vitiates 
the trial altogether, irrespective of Avhether 
the aceused has or has not been prejudiced 
by the non-compliance. Before the cross- 
examination of the prosecution Avitnesses, the 
accused were asked as to Avhat was their 
defence, and subsequently, after the cross- 
examination of the prosecution witnesses and 
before the accused were called upon to enter 
on their defence, they Avere asked whether 
they had anything further to. say after hear- 
ing the cross-examination. ' The accused 
j replied they did not Avish to say anything 
I further : Held, that the ' provisions of S. 842 



2181 


2182 


ALL INDIA CRIMINAL DIGEST (1904 — 1940) 


Cr. P. CODE (1898), S. 342 
his defence. Moreover, S. 254 itself makes it 
allowable to frame the charge before examin- 
ing the accused as well as before recording all 
the evidence. There is, therefore, no irregu- 
larity in the procedure where the accused is 
examined after charge is framed. Bhamonr- 
swgli V. SitliJiravisingh. 41 Cr. L. J. 585 : 

188 I. C. 413 : 1940 N. L. J. 410 : 
13 R. N. 2 : A. I. R. 1940 Nag. 283. 

Ss. 342, 256 — Examination of accused 

— WaTTdnt case — Examination of accused after 
further cross-examination. 

If S . 342, Cr. P. C., has been violated, it is 
an illegalitj’ and not a mere irregularity. The 
further examination of the prosecution wit- 
nesses under S. 250, Cr. P. C., is not a part 
of the proseeution case. But the further 
cross-examination is not part of the defence 
because the defence for which the accused is 
called upon within the meaning of S. 342 starts 
after the further cross-examination of prosecu- 
tion witnesses. Mohammad Namaz v. Emperor. 

39 Cr. L. I. 781 : 
176 I. C. 678 ; 40 P. L. R. 850 : 
I. L. R. 1938 Lah. 603 : 
11 R. L. 226 : A. I. R. 1938 Lah. 543. 

Ss. 342, 263 — Examination of accused 

— Pica of accused under S. 263 (g). 

The plea of the accused under Cl. (g) of S. 203 
cannot possibly take the place of his examina-, 
tion under S. 342, for the former occurs at the 
initial stage of the case and the latter after 
the termination of the prosecution evidence. 
Parmeshioar Lall Mitlar v. Emperor. 

23 Cr. L. I. 440 : 
67 I. C. 646 : 3 P. L. T. 347 : 
A. I. R. 1922 Pat. 296. 

Ss. 342, 349, 540 — Examination of ac- 
cused — After examiriation of Court xoitnesses— 
Submission of case after conviction. 

S. 342 cannot be brought into play after a 
Court witness is examined, be he the com- j 
plainant or any other witness. A case under 
S. 349 is not to be submitted after conviction 
but only after cxprc.ssion of opinion that the 
accused is guiltv. Praijag Gopc v. Emperor. 

‘25 Cr. L. J. 1276 : 
82 I. C. 284 : 1924 Pat. 247 : 

5 P. L. T. 571 : 3 Pat. 1015 ; 
A. I. R. 1924 Pat. 764. 

Ss. 342, 364, 537 — Examination of 

accused, necessity of — Omission, effect of, 

A Magistrate is bound to examine the accused 
under the Ss. 342 and 304, Cr. P. C., and the 
omission to do so is fatal to the validity of the 
trial. The provisions of S. 342 arc imperative 
and failure to comply with them is not a mere 
irregularity curable under S. 537, Cr, P. C. 
Emperor v. Nag Po Mya. 18 Cr. L. }. 944 : 

42 I. C. 176 : 3 U. B. R. 1917 18 ; 
A. I. R. 1918 U. Bur. 43. 

— ; Ss. 342, 370 — Examination of accused — 

Trial by Presidency Magistrate— Non-appcal- 
ablc case— Entry of ‘denies,’ xohether sufficient. 

A Presidency Magistrate is not bound to 
record the examination of the accused cither 
in full or in substance, in the case of non- 
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appealable cases. In, such cases the eolumn 
provided for the purpose in the form preserib- 
cd by S. 370, Cr. P. C., must be filled up, but 
there is no hard and fast rule as to how it 
should be done. Where the word ‘ denies ' 
had been w’ritten in this column and there was 
nothing to show that the aceused had made 
any long statement : Held, that the entry was 
stilfieienl . Sadagar Chatidhuri v*. Emperor. 

30 Cr. L. I. 526 ; 

115 I. C. 604 : 49 C. L. J. 261 : 

I. R. 1929 Cal. 428 : 33 C. W. N. 543 : 

56 Cal. 1067 : A. I. R. 1929 Cal. 406. 

Ss. 342, 439 — Examination of accused 

— Omission to examine accused after charge — 
Interference, by High Court. 

In a warrant case the accused were not fur- 
ther examined after tlie charge and after pro- 
secution witnesses had been re-called for 
cross-examination. In revision : Held, that 
substantial justice having been done the Court 
will not interfere in the case, irrespective of 
the question of law whether the omission to 
examine the accused was an illegality or merely 
an irrcgularitv. Khuman Singh v. Emperor. 

26 Cr. L. J. 1374 : 

89 I. C. 462 : 2 O. W. N. 378 : 

A. I. R. 1925 Oudh 603. 


Ss. 342, 537 — Examination of accused 

before charge— Further cross-examination of 
prosecution xoitnesses — Further examination of 
accused. 

Where an accused person is examined at 
length after the close of the prosecution evi- 
dence and before the framing of the charge and 
some of the prosecution ' witnesses are further 
cross-examined after the charge, the omission 
to examine the accused, after such further 
cross-cxariiination does not, in the absence of 
proof of prejudice to the accused vitiate the 
proceedings. Nga Hla U v. Etnperor. 

26 Cr. L. J. 1336 : 

89 I. C. 312 : 3 Rang. 139 : 

A. I. R. 1925 Rang. 258. 


Ss. 342, 526— Examination of accused, 

object of— Ashing Public Prosecutor to frame 
questions, legality of — Ground for transfer. 


S. 842 allows the Court and not the complain- 
ant to put questions to the accused and the 
object of tlic c.xamination is to enable the 
accused to explain any circumstances appear- 
ing in the evidence against him. Questions 
should not be put under the said section so as 
to cross-examine the accused or with a view 
to elicit from him statements which w’ould lead 
to his conviction. Where a Magistrate asked 
the Public Prosecutor to frame the question 
and the latter gave to the Magistrate a typed 
paper containing the suggested questions and 
the Magistrate conducted tlie examination on 
those questions : Held, that the procedure 


adopted by the Magistrate was 
likely to raise a reasonable fear in 
till' accused that he would not get 
and there was suflicient ground for 
the case. Faqir Singh v. Emperor, 

31 Cr. L. J. 560 : 

123 I. C. 570 : A. I. R. 1930 Lah. 166. 


illegal and 
the mind of 
a fair trial 
transferring 
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comply with the provisions of this section 
vitiates the trial. Rameshar Singh v. Emperor. 

26 Cr. L. J. 927 : 

86 I. C. 991 : 6 P. L. T. 493 : 

A. I. R. 1925 Pat. 723. 

S. 342 — Non-compliance — Effect of. 

There is in every case an imperative duty 
upon the Magistrate to put into operation the 
provisions of S. 342, at the moment . when 
the eomplainant and all the witnesses called 
for the prosecution have been examined in 
the full sense in whieh the word is used. 
But the failure to do so does not vitiate the 
trial unless it has occasioned a failure of 
justice. Emperor v. Jhabbar Mai. 

30 Cr. L. J. 530 : 

115 I. C. 872 : 26 A. L. J. 196 : 

I. R. 1929 All. 472 : 

A. I. R. 1928 All. 222. 

S. 342 — Non-compliance — Examination 

of prosecution witnesses after examination of 
accused— Omission to examine again, whether 
vitiatesJLrial. 

Omission to examine the accused again, when 
new prosecution witnesses are examined after 
the examination of the accused under S. 342 
is an illegality which vitiates the trial. Em- 
peror v. Bhau Dharma. 29 Cr. L. J. 535 : 

109 I. C. 359 : 30 Bom. L. R. 385 : 

A. I. R. 1928 Bom. 140. 

— S. Z42— Non-compliance— Grave irregu- 

larity — Be-trial. 

The failure by a Magistrate to examine an 
accused person for the purpose of S. 342 is 
a grave irregularity and might, in a suitable 
case, be in itself a sufficient ground for setting 
aside a conviction. The fact that the accused 
was examined and cross-examined as a prose- 
cution witness in a cross-case would not relieve 
the Magistrate of the duty imposed on him by 
the above section or lessen the gravity of the 
irregularity. Where, however, the irregularity 
is not such as to prevent the Magistrate 
from arriving at a correct view of the facts 
and the accused has said all he has had to say 
in the capacity of a prosecution witness, and 
no unfair use has been made of any admission 
made by him as a witness, the High Court will 
not order a re-trial. Nageshar Prasad v. Em- 
peror. 24 Cr. L. J. 661 : 

73 I. C. 693 : A. I. R. 1924 Oudh 111. 

S. 342— Non-compliance in Summons 

case — Irregularity. 

The omission by a Magistrate to examine an 
accused person, in a summons case, under 
S. 342 is an irregularity which vitiates the 
conviction. Gulabjap v. Emperor. 

23Cr.L.J. 45: 

64 I. C. 609 : 23 Bom. L. R. 203 : 

46 Bom. 441 : A. I. R. 1922 Bom. 90. 

S. 342 — Non-compliance — Irregularity. 

The failure to examine an accused for a 
second time under S. 342 will not vitiate a 
trial if it has caused no prejudice to the 
accused. Sheodatt Roy v . Emperor. 

29 Cr. L. J. 771 : 

110 I. C. 803 : 10 P. L. T. 429 : 

. A. I. R. 1929 Pat. 64. 
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S. 342 — Non-compliance in Summons 

case — Prejudice. 

Where an accused person in a summons ease 
is prejudieed by the failure of the Magistrate 
to examine him at the conclusion of the pro- 
secution case, the trial is liable to be set aside 
and a fresh trial ordered. Emperor v. Sheopal. 

26 Cr. L. J. 655 : 
85 I. C. 943 : 1 O. W. N. 833 : 
A. I. R. 1925 Oudh 491. 

S. 342 — Non-compliance — Miscellan- 
eous. 

Accused not examined by Magistrate when 
written statement filed — Prosecution saying, 
statement incomplete — Time granted to pro- 
secution for putting questionnaire — Questions 
not put on record — Ss. 342 and 364, contra- 
vened. Had Krishnaji Ghaie v. Emperor. 

35 Cr. L. J. 1457 : 
1511. C. 778 ;31N. L. R. 9: 

7 R. N. 68 : A. I. R. 1934 Nag. 213. 

S. 342 — Non-compliance. 

Non-compliance with the requirements of 
section vitiates trial. Balkeshwar Singh v. 
Emperor. 23 Cr. L. J. 114 : 

65 I. C. 546 : 3 P. L. T. 332 : 
A. I. R. 1922 Pat. 5. 

S. 342 — Non-compliance — Non-curable 

illegality. 

A conviction based on important evidence 
such as the evidence of the complainant with- 
out the accused being given an opportunity of 
explaining that evidence in negligence of S. 342 
causes prejudice to the accused which cannot 
be cured by S. 537. Anar Gul v. Emperor. 

35 Cr. L. J. 1361 : 
151 1. C. 501 : 7 R. Pesh. 20. 
A. I. R. 1934 Pesh, 75. 

S. 342 — Non-compliance — Non-curable, 

illegality. 

So far as the Lahore High Court is concerned, 
if the Magistrate omits to examine the accused 
with reference to the evidence given agairist 
him after the close of the prosecution case, the 
trial from that stage is illegal even if the ac- 
cused had been previously examined. Anand 
Parkash v. Emperor. 36 Cr. L. J. 401 : 

153 I. C. 446 : 35 P. L. R. 525 : 
7 R. L. 436 (2) : A- I- R- 1934 Lah. 631. 

S. 342 — Non-compliance — Non-curable 

illegality. 

When accused is not given opportunity to 
explain away circumstances which weighed 
heavily with Magistrate, prejudice is caused 
to accused and trial is illegal. Onkar Singh 
V. Emperor. 35 Cr. L, J. 1417 : 

151 I. C. 840 : 1934 O. H. R. 777 ; 
11 O. W. N. 1206 : 7 R. O. 146 ^2) : 

A. I. R. 1934 Oudh 457. 

S. 342 — Non-compliance — Non-curable 

illegality. 

Where the accused- is not examined on the 
conclusion of the evidence for the prosecution, 
it is a clear infringement of the law of pro- 
cedure and amounts to an irregularity which 
vitiates the trial and hence the .conviction of 
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have notice of an intended infei’ence with an 
order of compensation made in his favour 
under S. 250. Moinoo v. Ibrahim. 

27 Cr. L. J. 248 ; 
92 I. C. 424 : 20 S. L. R. 41 : 
A. I. R. 1926 Sind 143. 

— ; S. 250 — Appeal — Notice to District Ma- 

gistrate — Omission— Effect. 

In an appeal against an order granting com- 
pensation' under S. 250, the District Magis- 
trate ought to be served with a notice, but 
an omission to send him a notice and his 
consequent non-appearance would not justify 
the High Court’s interference in revision 
with the Appellate Court’s order. Gu- 
ruswami Naiken- v. Tirumurthi Chelli. 

15 Cr. L. I. 648 ; 
25 I. C. 848 : 1 L. W. 908 : 

16 M. L. T. 426 : 27 M. L. J. 629 ; 

A. J. R. 1915 Mad. 236. 

S. 250 — Appeal — Power of Appellate 

Court. 

An Appellate Court has no power to order 
compensation such as is contemplated by 
S. 250. S. 250 being confined by its terms to 
the Courts of Magistrates trying cases in the 
first instance, does not confer the requisite 
power. Nor does clause (d) of S. 423 (1), 
because an order for compensation is not 
“consequential or incidential” to an order of 
discharge or acquittal within the meaning of 
the clause. Mehi Singh v. Mangal Khanda. 
(P. B.) 12 Cr. L. J. 592 : 

12 I. C. 297 : 14 C. L. J. 437 ; 
16 C. W. N. 10 : 39 Cal, 157. 

S. 250 — Appeal — Power of Appellate 

Court. 

In all judicial proceedings where no specific 
rule as to notice exists, the rule audi alteram par- 
tem applies as a principle of natural justice. An 
Appellate Court can alter or set aside, to the 
prejudice of an accused, an order awarding 
compensation to him under S. 250 on proper 
notice to him. A order under S. 250 can be 
justified only when the Court finds not merely 
that the complaint was false but also that it 
was frivolous and vexatious. Venkatarama 
Ainar v. Krishna Aiyar. 

16 Cr. L. J. 128 : 
27 I. C. 192 ; 2 L. W. 200 : 

28 M. L. J. 204 : 38 Mad. 1091 : 
1915 M. W. N. 181 : 17 M. L. T. 164 ; 

A. I. R. 1915 Mad. 940. 

S. 250 — Appeal — Power of Appellate 

Court. 

Once it has been decided that a case is a false 
one and frivolous, or vexations, then it is a 
matter within the jMagistrate’s discretion as to 
whether it is one in which compensation should 
be given or not, and the Appellate Court is 
not entitled to set aside an order for payment 
of compensation in such a case save for very 
cogent reasons. Where the Appellate Court 
altered the Magistrate’s order for compensa- 
tion because, in its opinion, the accused’s 
defence was not a true one, • without giving 
any convincing reason why the defence evidence 
should be branded as false ; Held, that the 
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Appellate Court had no sufficient justification 
for setting aside the order. Abrol v. S. L. 
Sirpaul. 39 Cr. L. J. 581 : 

175 I. C. 357 : 10 R. Rang. 488 : 
A. I. R. 1938 Rang. 200. 

S. 250 (3) — Appeal — Power of Appeallale 

Court. 

Order directing compensation — Appeal — 
Appellate Court can go into facts. Surendra 
Nath v. Basanta Chandra. 

33 Cr. L. J. 269 : 
136 I. C. 140 : 58 Cal. 1436 : 
35 C. W. N. 1151 : I. R. 1932 Cal. 188 : 
58 Cal. 1436 : A. I. R. 1932 Cal. 120. 

S. 250 — Appeal — Power of Appellate 

Court to award compensation. 

The legislature intended that only the Magis- 
trate, by whom a case is, in the first instance, 
heard, can pass an order under S. 250. It would 
be inconvenient if, when the Tribunal before 
whom the case is heard, finds a charge to be 
proved, an appellate tribunal when reversing 
that finding could pass an order for compen- 
sation on the ground that the accusation which 
was established in the Court below was either 
frivolous or vexatious. Emperor v. Chittan. 

3 Cr. L. J. 441 : 
26 A. W. N. 145 ; 3 A. L. J. 382. 

S. 250 — Appeal or Revision— Notice to 

accused. '• 

In an appeal or a revision from an order under 
S. 250, awarding compensation to the accused, 
it is not necessary to issue notice to the 
accused, though the Court may do so. Rashid 
Muhammad Khan v. Emperor. 

28 Cr. L. J. 416 : 
101 1. C. 192 : 28 P. L. R. 177 : 8 Lah. 568 : 

A. I. R. 1927 Lah. 357. 

S. 250 (3)— Appeal — When lies — Right 

of appeal depends on total amount of compensa- 
tion. 

Under S. 250 (3), a complainant’s right to 
appeal depends on the aggregate amount of 
compensation which he is directed to pay to 
all the accused. Therefore, an appeal lies 
where the compensation ordered to be paid to 
each of the several accused is less than Rs. 50 
but the total amount payable to all of them 
exceeds Rs. 50. Sobhit Mallah v. Emperor. 

26 Cr. L. I. 1504 : 
90 I. C. 160 : A. I. R. 1926 Pat. 70. 

S. 250 — Appellate . Court, power to 

award compensation. 

I It is only the Trying Magistrate who, if he dis- 
charges or , acquits the accused, can order the 
complainant to 'pay compensation to the 
accused.- The Appellate Court has no jurisdic- 
tion to proceed under S. 250 and award 
compensation. Chedi v. Ra7n Lai. 

25 Cr. L. J. 967 : 
81 I. C. 615 :21 A. L. J. 834 : 
46 All. 80 : A. I. R. 1924 AU. 224. 

S. 250 — Appellate Court’s power to 

award compensalionl 

S. 250" does not authorise a Court of Appeal to 
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Ss. 342, 360, 537 — Non-compliance. 

The omission to comply with tlje provisions 
of Ss. 342 and 3G0 is an illegality which is not 
curable by the provisions of S. 537 of the Code. 
Haro Nath Malo v. Ala Bux. 

r*,. T T OflQ • 

76 I. C. 961 : 38 C. L. J. 281 ; 28 C. W. N. 119 : 

A. I. R, 1924 Cal. 182. 
Ss. 342, 364 — Non-compliance — Effect of. 

Ry not conforming to the provisions of Ss. 342 
and 304, a Court deprives the accused person 
of a valuable right and also deprives itself and 
the .Jury of the opportunity of drawing sucli 
inferences from his refusal or answers as they 
think just, which they are entitled to do under 
Sub-s. (2) of S. 342. At the close of the 
prosecution evidence in a Sessions case, the 
accused were asked by the Judge as to whether 
they would make any statement or not and 
they replied in the negative. No record, how- 
ever, was made of this examination and the 
only indication of it was to be found in the 
order sheet where the following remark 
appeared : — “The accused declined to make any 
statement in this Court and on being asked 
whether they would adduce any evidence they 
replied in tlie negative” : Held, that tiie pro- 
visions of S. 342 and S. 304 of the Cr. P. C., 
had not been complied witli and the trial 
was, therefore, vitiated. Emperor v Nani 
Mandal. 26 Cr. L. J. 761 : 

86 I. C. 343 : 41 C. L. J. SO : 

52 Cal. 403 ; A. I. R. 1925 Cal. 575. 

Ss. 342, 537 — Non-compliance — Court 

at trial not (luealionin^ accused as to his silence 
after being denounced — Whether irregulnrity. 
Where an accused kept silence when denounced 
by the dying person in the presence of the 
accused and others, if the silence of the accused 
is to be regarded as an important point for the 
prosecution, then at the Sessions trial it is 
necessary by reasons of S. 342, Cr. P. C., for 
trial Court to put to the accused as part of the 
case for the Crown the fact that he remained 
silent, and to invite his explanation as to why 
he did so. The provisions of tliis section make 
it clear that this examination takes place for 
enabling tlie accused to explain any circum- 
stances appearing in tlje evidence against 
him. The omission to ask such a ciuestion (s an 
Irregularity. The question for the Court in 
every case in which an irregularity of this kind 
has been committed is whether in fact a failure 
of justice has been occasioned by reason of tire 
irregularity which has occurred. Emperor v. 
V. Damapala. (F. B.) 38 Cr, L. J. 524 : 

168 I. C. 193 : 14 Rang. 666 ; 

9 R. Rang. 340 : A. I. R. 1937 Rang. 83. 

Ss. 342, 537 — Non-compliance — Omission 

to examine accused after further prosecution evi- 
dence and cross-examinatio7i of prosecution wit- 
nesses, effect of. 

Where after the examination of the accused 
under S. 342, Cr. P. C., further prosecution 
witnesses arc examined and some prosecution 
witnesses arc re-called and cross-examined, the 
accused should be re-examined under that 
section. But the failure to do so unless it has 
prejudiced the accused or occasioned a failure 
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of justice is a mere irregularity curable under 
S. 537, Cr. P. C. Subbaya Naidu v. Emperor. 

30 Cr. L. J. 1164 : 

120 I. C. 230 : 7 Rang. 470 ; 

I. R. 1930 Rang. 22 : 

A. I. R. 1929 Rang. 331. 

Ss. 342, 537 — Non-compliance — Warrant 

case — Summary trial— Examinalioh of accused, 
absence of— Prejudice, absence of — Irregularity, 

Where a warrant case is summarily tried and 
the accused are not examined in accordance 
with the provisions of S. 342, but there is no 
prejudice occasioned by the absence of such 
examination, the omission to examine the 
accused is covered by the provisions of S. 537 
of the Code. Girdhari Lai v. Emperor. 

27 Cr. L. J. 852 : 

95 I. C. 932 ; 3 O. W. N. 534 ; 

A. I. R. 1926 Oudh 424. 

S. 342 (1)— Non-compliance — Examination 

of accused. 

S. 342 (1), Cr. P. C., contemplates that the 
accused should be e.xamined after all the wit- 
nesses for the prosecution are examined and 
cross-examined, and before he is called on for 
his defence. An omission to question the 
accused generally on the case as required by 
the latter part of S. 342 is an illegality which 
vitiates the whole trial. However, if the 
.Magistrate discharges the accused without 
framing a charge, the non-examination of the 
accused would not vitiate the proceedings. 
Udliao v. Emperor. 25 Cr. L. J. 417 : 

77 I. C. 593 : A. I. R. 1924 Nag. 311. 


S. 342 — Non-curable illegality. 

Statement of accused not recorded under 
S. 342 — There is failure of justice and defect is 
not cured by S. 537. Hikniat .dli v. Emperor. 

35 Cr. L. J. 784 ; 
148 I. C. 885 : 6 R. A. 791 : 
A. I. R. 1934 All. 389. 


Court. 


-S. 342— Object and Scope oi—Duly of 


The provisions of S. 342, Cr. P. C. are man- 
datory and non-compliance with them vitiates 
the trial. The object of S. 342 is (1) to 
communicate to the accused, to the^ full ex- 
tent that may be found necessary in each 
particular case, what is alleged against him 
in the evidence for the prosecution ; (2) to 
ascertain from him what explanation or defence, 
in law or in fact, he wishes to put forward 
in respect thereof. Where the accused is 
ignorant person wlio cannot be expected to 
know or understand what particular parts of 
the evidence are, or arc likely to be consider- 
ed by the Court to be against him, it is 
necessary that his attention should be directed 
to all vital parts of the evidence against him. It 
is not a sullicicnt compliance with the pro- 
visions of S. 342 to ask an accused the gene- 
ral question ; “ Have you anything more to 
iay in this case ?” or “ you have heard the 
rrosccution witnesses against you, what have 
^ou to say?” Tani v. Emperor. 

20 Cr. L. J. 12 : 
48 I. C, 487 : A. I. R. 1918 Nag. 143. 
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site judgment—Legality— Examination of accused 
— Joint examination of several accused — Legality. 

The practice of recording one composite 
judgment in several cases condemned. 
Where there are ' several accused persons, 
each of them should be examined separately. 
Chander v. Emperor. I. R. 1932 Lah. 664. 

S. 342 — Joint statement — Legality of. 

Where there are several accused persons, 
it is incumbent on the Magistrate to record 
statements of each of the accused separately 
under S. 342, Recording only a joint state- 
ment of all the accused is an illegality 
which vitiates the trial. Balkrishna Anant 
Hirlekar v. Emperor. 32 Cr. L. J. 572 : 

130 I. C. 577 : 55 Bom. 356 : 
I. R. 1931 Bom. 257 ; 33 Bom. L. R. 82 : 

A. I. R. 1931 Bom. 132. 

S. 342 — Joint statement of several 

accused — Legality of. 

Recording a joint statement 'of all the ac- 
cused persons collectively without examining 
each accused and recording their statements 
separately is an illegality which vitiates 
the proceedings. Amanat Khan v. 

Emperor. I. R- 1932 Lah. 653. 

S. 342 — Joint statement — Record 

of examination of accused after framing charge 
and re-cross-examination of prosecution witnesses. 

Recording of the statements of accused 
collectively is an illegality vitiating the trial. 
Where a Magistrate recorded the statements 
of the accused separately before the charge 
but after the close of the prosecution evidence, 
questioned the accused jointly and recorded 
a joint statement : Held, that the trial was 
vitiated and the accused should be re-tried. 
Girdhari Lai v. Emperor. 

29 Cr. L. J. 469 : 
109 I. C. 117 : 29 P. L. R. 436 : 

10 L. L. J. 306. 

Ss. 342, 488 — Maintenance proceedings 

—Examination of accused, necessity of. 

Where a person gives evidence on his own 
behalf in proceedings under S. 488, it is 
not necess'ary to examine him under S. 342 
of the Code and the proceedings are not 
vitiated by the omission of the Magistrate 
to do so Bachai Kalwar v. Jamuna Kalwar. 

25 Cr. L. J. 1091 : 
81 1. C. 915 : A. I. R. 1925 Cal. 339. 

— S. 342 — Miscellaneous — Accused relying 

on statement of co-accused— Procedure. 

Accused stating that his statement is same 
as that of co-accused. Co-accused making 
two contradictory statements. Correct state- 
ment of co-accused not ascertained. Accused 
should be given benefit of statement, benefir 
cial to him. Emperor v. Rehan Dodo. 

34 Cr. L. J. 161 : 
141 I. C. 529 : 1. R. 1933 Sind 57 : 

A. 1. R. 1932 Sind 165. 

S. 342 — Non-compliance — Absence of 

prejudice, effect of. 

An omission to comply fully with the 
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provisions of S. 342, does not vitiate the 
trial unless the accused has been prejudiced. 
Rammit v. Emperor. 27 Cr. L. J. 719 • 

94 I. c’. 91L 

-S. 342 — Non-compliance — Accused not 


examined — Written statements filed after examina- 
tion of prosecution as well as defence witnesses 
— Prejudice — Miscarriage of justice. ‘ 

Where an accused person files a written 
statement not only after the prosecution 
witnesses have been examined, cross-examined' 
and re-examined, but also after the defence 
witnessess have also been cross-examined 
and discharged, the mere fact that the 
provisions of S. 342 have not been complied, 
with would not vitiate the trial as in such 
a case the accused could not- have been 
prejudiced, and miscarriage of justice caused. 
Mir Tilawan v. Emperor. 23 Cr. L. J. 703 : 

69 I. C. 382 : 1 Pat. 31 : 

4 P. L. T. 60 : A. I. R. 1929 Pat. 388. 

-S. 342 — Non-compliance — Approver 


slating that deceased caused injuries to accused — 
Failure of Magistrate to ask explanation from 
accused of injuries on his body — Trial, if vitiated 
— Re-irial, necessity of- 

In a trial for murder the approver stated 
that the accused got injuries at the hands 
of the deceased during the fight. But the 
Magistrate failed to ask for an explanation 
from the accused under S. 342, Cr. P. C., 
about the injuries on his body : Held, that 
a re-trial was rendered necessary because of 
the failure of the Magistrate to ask the 
accused’s explanation on such vital, point, 
Khairo v. Emperor. 38 Cr. L. J. 995 

170 I. C. 922 : 10 R. S. 77 
31 S. L. R. 470 
A. I. R. 1937 Sind 221. 

-S. 342 — Non-compliance — Curable, de- 


fect. 

Omission to examine the accused for a 
second time under S. 342 during a de_ novo 
trial is not an illegality which in itself 
vitiates the trial but only an irregularity to 
which S. 537 applies. Marudamulhu Padayachi 
V. Raghava Sastri. 36 Cr. L. J. 307 : 

153 I. C. 297 : 1934 M. W. N. 1136 ; 

67 M. L. J. 800: 

40 L. W. 803 : 58 Mad. 427 : 

7 R. M. 337 (I) : 

A. I. R. 1935 Mad. 22 (1). 

_S. 342 — Non-compliance — Effect. 

A failure to comply with the provisions of 
S. 342 would vitiate a trial. Patu -Santal 
V. Emperor. 22 Cr. L. J. 417 : 

61 1. C. 705 : 2 P. L. T. 288 : 

6 P. L. J. 147: 

A. I. R. 1921 Pat. 109. 

s. 342 — Non-compliance — Effect. 


A Magistrate is bound under S. 342 to 
question an accused after all the witnesses 
for the prosecution have been examined. 
Therefore, if a witness is examined after 
questioning the accused and the accused is 
not questioned again after the e.xamination 
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is not in conformity with the requirements 
of S. 370, Cr, P. C., and is liable to be 
set aside. Ismail Sha v. Emperor. 

27 Ci-. L. J. 110 : 
91 I. C. 542 ; A. I. R. 1926 Cal. 692. 

S. 342 — ^Previous conviction — Proof of. 

All previous convictions which are being 
relied on for the purposes of S. 75, Penal 
Code, must be proved in accordance with 
the law. A mere admission of the accused 
is not sufficient. Sardar Ahmad v. Emperor. 

36 Cr. L. J. 778 : 
155 I. C. 478 : 35 P. L. R. 697 : 

7 R. L. 721 ; A. I. R. 1934 Lah. 693. 

S. 342 — Procedure. 

Framing of questionnaire is duty of Court. 
Court should accept suggestions from prose- 
cuting counsel as to questions to be put 
under S. 342 only in exceptional cases. Hari 
Krishnaji Ghate v. Emperor. 

35 Cr. L.J. 1457: 
151 1. C. 778 : 31 N. L, R. 9 : 
7 R. N. 68 : A. I. R. 1934 Nag. 213. 

S. 342 — Procedure — Irregularity m re- 
cording statement of accused — Effect. 

When a Magistrate has considered the state- 
ments of the accused they cannot possibly be 
prejudiced by the mere fact fact that lie did 
not reduce those statements to writing in the 
proper column provided in the summary 
register. It would, therefore, be absurd to say 
that the mere failure to record the examina- 
tion has resulted in a miscarriage of justice. 
Khan Mohammad v. Emperor. 

41 Cr. L. J. 531 : 
187 I. C, 769 : 12 R. Pesh. 38 : 
A. I. R. 1940 Pesh. 11. 

S. 342 — Procedure — Statement of accused 

not read over to accused — Accused given opportun- 
ity of malting further statement — Trial, if 
vitiated. 

Where it was brought to the notice of the 
Magistrate that the statement of the accused 
under S. 342, Cr. P. C., was not read over to 
the accused and then the latter was given an 
opportunity of making a further statement 
although it was not asserted that the original 
statement was not correct, the trial cannot be 
impeached as illegal on the ground that the 
statement of the accused under S. 342, was 
not read over to him and his signature taken 
immediately after the close of the prosecution. 
Jogendra Nath v. Rabindra Nath. 

37 Cr. L. J. 1089 : 
i 165 I. C. 150 : 40 C. W. N. 863 : 

64 C. L. J. 7 : 9 R. C. 348. 

S. 342 — Protection of accused, nature of. 

The protection afforded to' the accused by 
S. 342 is limited to statements made by the 
accused in answer to questions which are for 
the purpose of enabling the accused to explain 
any circumstances appearing in the evidence 
against him and which are put at some stage 
of the inquiry or trial. Tribhovan v. Emperor, 

10 Cr. L. J. 509 : 
4 I. C. 160 ; 12 O. C. 308. 
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S. 342 (2) — Protection of accused, nature 

off 

S. 342 protects an accused person from 
punishment for giving false answers to Court, 
but does not protect him when he goes out of 
his way to a Court which is not trying him 
and makes a false charge against other perso ns. 
Makhdum v. Emperor. 25 Cr, L. J. 1194 • 

82 I. C. 58 : 1 O, W. N. 657 : 
A. I, R. 1925 Oudh 227. 
— — S. 342 — R evision — Interf erence. 

The High Court does not interfere in revision 
with an error or omission or irregularity 
unless the same has caused a failure of 
justice. Pitam v. Emperor. 

33 Cr. L. J. 811 : 
139 I. C. 636 : 9 O. W. N. 116 : 
I. R. 1932 Oudh 369 : 
A. I. R. 1932 Oudh 113. 

S. 342 — Scope. 

S. 342 is mandatory but not exhaustive. 
Shyama Charan Bharthuar v. Emperor. 

35 Cr. L. J, 1322 ; 
151 1. C. 393 : 7 R. P. 85 (2) : 
A. I. R. 1934 Pat. 330. 

— S. 342 — Scope. 

S. 342 is not only for accused’s interest but 
for ends of justice to determine whether 
accused committed offence. Ishwar Das v. 
Bhagioan Das. 35 Cr. L. J. 879 ; 

1481. C. 1135: 6 R. A. 831: 
3 A. W. R. 443 : 1934 A. L. J. 753 : 
A. I. R. 1934 All. 693 (2). 

S. 342 — Scope. 

S. 342 of the Cr. P. C. does not make it 
legally incumbent on a Magistrate to further 
question the accused with reference to the 
evidence elicited from the prosecution witnesses 
after the framing of the charge when they 
are recalled by the Magistrate under S. 540, 
Cr. P. C,, though it is highly desirable that 
he should so question the accused if the evi- 
dence contains any new matter of importance. 
In re : Thackroth Hydross. 25 Cr. L. J. 7 : 

75.I.C. 695:18 L. W. 113 : 
45 M. L. J. 279 : 1923 M. W. N. 860 : 

A. I. R. 1923 Mad. 694; 

S. 342 — Scope. 

The provisions of S. 342 are clear and man- 
datory, so far as the latter portion of Sub- 
s. (1) of this section is concerned. Onkar 
Singh V. Emperor. 35 Cr. L. J. 1417 : 

151 1. C. 840 : 1934 O. L. R. 777 : 
11 O. W. N. 1206 : 7 R. O. 146 (2) : 

A, I. R. 1934 Oudh 457. 

S. 342 — Scope and object of — Complir 

ance with section, what is. 

What is necessary under ,S. 342 of the 
Cr. P. C. is that the accused should be brought 
face to face solemnly with an opportunity 
given to him to make a statement from his 
place in the dock in order that the Court may 
have the advantage of hearing his defence, if 
he is willing to make one with his own lips. 
A formal question in general terms which gives. 
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had not been complied with and that the trial 
was thereby vitiated.' Durga Ram v. Emperor 

- 26 Cr. L. J. 716 i 
86 I. C. 156 : 6 P. L. T. 33 : 
A. I. R. 1925 Pat. 342. 
S. 342 — Non-compliance — Effect. 

Omission to examine the accused as required 
by the imperative provisions of S. 342, vitiates 
a trial even though it has resulted in an 
acquittal. Emperor v. Vga Po Byu. 

27 Cr. L. J. 1364 : 
98 I. C. 484 : 4 Rang. 361 ; 

A. I. R. 1927 Rang. 19. 

S. 342 — Non-compliance, effect of. 

Omission to examine the accused under 
S. 342, at the stage indicated by the section 
is a mere irregularity curable b 5 ' S. 537 
of the Code. Tamezkhan v. Rajjaballi Mir. 

28 Cr. L. J. 317 : 
100 I. C. 827 : 31 C. W. N. 337 : 

45 C. L J. 591; 
A. I. R. 1927 Cal, 330. 

S. 342 — Non-compliance, effect of. 

S. 342, Cr. P. C. which requires that the 
accused shall be examined generally in the 
case after examination of prosecution wit- 
nesses and before the accused is called on 
for his defence, is mandatory and not dis- 
cretionary and failure to comply with the 
terms of the section is an illegality vitiat- 
ing the trial and not a mere irregularity 
which can be cured under S. 537 of the 
Code. In re : Varisoi Rowther. 

24 Cr. L. J. 547 : 
73 I. C. 163 ; 44 M. L. J. 567 ; 17 L. W. 722 ; 

32 M. L. T. 385 ; 46 Mad. 449 ; 
1923 M. W. N. 477: 
A. I. R. 1923 Mad. 609. 

S. 342 — Non-compliance — Effect of. 

S. 540, Cr. P. C., cannot justify and cure 
the irregularity of a procedure whereby a 
Magistrate long after closing the case 
examines a witness under S. 540 but does 
not further examine the accused under 
S. 342. Failure to follow the provisions 
of S. 342 vitiates the trial. Hooghly Chinsura 
Municipality v. Keshab Chandra Pal. 

34 Cr. L. J. 549 ; 
143 I. C. 285 ; 56 C. L. J. 583 : 
I. R. 1933 Cal. 395 : 
A. 1. R. 1933 Cal. 347. 

S. 342 — Non-compliance, effect of — 

Summons case — Failure to examine accused, 
effect of — Illegality. 

The omission in a summons case to comply 
with the provisions of S. 342 constitutes an 
illegality which vitiates the trial and not 
a mere irregularity. Such an illegality 
cannot be waived by the consent of the 
accused or his legal representative. 
B. N. Gamadia v. Emperor. 27 Cr. L. J. 165 : 

91 1. C. 949 : 27 Bom. L. R. 1405 : 
50 Bom. 34 : A. I. R. 1926 Bom. 57. 

S. 342 — Non-compliance — Effect of. 

The effect of non-compliance with the 
statutory rules of procedure, must vary 
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according to the gravity and the effect 
of the breach, and the test in each case 
is whether the proceedings have resulted in 
a miscarriage of justice. Emperor v. Nsa 

Po Min. 34 Cr. L. J. 121 : 

141 I. C. 89 : 10 R. Rang. 511: 

I. R. 1933 Rang. 14 : 
A. I. R. 1932 Rang. 190. 

S. 342 — Non-compliance— Effect of. 

The failure to examine an accused person 
in accordance with the provisions of S. 342 
is a mere irregularity and is not an illega- 
lity which vitiates the whole trial. Ganga 
Sahai v. Emperor. 26 Cr. L. J. 132 : 

83 I. C. 692 : A. I. R. 1924 AU. 763. 

S. 342 — Non-compliance — Effect of. 

The failure to examine an accused person 
under S. 342, Cr. P. C. vitiates the proceedings. 
Baijnath^ Sahay v. Emperor. 

24 Cr. L. J. 311 : 
72 1. C. 71 : 1923 Pat. 96 ; 
4 P. L. T. 231 : 1 P. L. R. 34 Cr ; 

A. I. R. 1923 Pat. 292. 

S. 342 — Non-compliance — Effect of. 

The omission to examine an accused person 
under S. 342 vitiates the trial and the 
same result follows if the accused has 
been examined before' the stage in the 
trial prescribed by the section has been 
reached and there is no examination of the 
accused at that stage. Emperor v. Nathu 
Kaslnrchand.Marwadi 26 Cr. L. J. 690 : 

86 I. C. 66 : 27 Bom. L. R. 105 : 
A. I. R. 1925 Bom. 170. 

Ss. 342, 537 — Non-compliance — Effect 

of. 

The procedure prescribed by S. 342 is 
binding on the Courts, even in summons- 
cases, and the omission to comply with the 
provisions of that section is- not a mere 
irregularity such as can be cured under 
S. 537 of the Code, but is an illegality 
vitiating the trial. Muhammad Bakhsh v. 
Emperor. 23 Cr. L. J. 154 : 

65 I. C. 618 : 4 L. L. J. 230 : 
A. I. R. 1922 Lah. 45. 

S. 342 — Non-compliance— Effect of. 

The provisions of S. 342 are mandatory. 
The accused must be examined Under the 
provisions of that section after the prosecu- 
tion has closed and before the accused has 
entered upon his defence and if the provisions 
of the section are not observed, the trial 
is vitiated. Bamcharan Singh y. Emperor. 

26 Cr. L. j. 1289 : 
89 I. C. 153 : 7 P. L. T. 259 : 
A. I. R. 1926 Pat. 29. 

S. 342 — Non-compliance — Effect of. 

The second part of S. 342 is imperative. 
It castS' a duty upon the Court to question the 
accused generally on the ease after the wit- 
nesses for prosecution have been • examined, 
that is, when the whole case against the 
accused has been disclosed. The omission to 


1845 


1846 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 250 

grant compensation. Nolified Area Commiilce, 
Kbarar v, Karla Ram. 27 Cr. L. J. 570 : ' 

94 I. C. 138 : 7 Lah. 152 : 27 P. L. R. 339 : 

A. I. R. 1926 Lah. 427. 

Ss. 250, 423 — Appellate Court's pozoer to 

aiaard compensation. 

S. 423, Sub-s. 1, Cl. (rf) entitles an Appellate 
Court to make any consequential order that 
may be just and proper, henee that Court has 
po\s'er to pass an order for eompensation in 
favour of the accused under S. 250, if it finds 
that the case brought against him is frivolous 
or vexatious, Kari Singh v. Tnfani Dhanuk. 

11 Cr. L. J. 46 : 
5 I. C. 72 ; 14 C. W. N. 212. 

S. 250 — .■lpplicabiUl!i. 

Before proceeding under S. 250, all evidence 
of eomplainant should be reeorded — Prima facie 
case — Mere discrepancy of two of complainant’s 
witnesses does not justify action under S. 250. 
Gal Din v. Abdul Khalik. 37 Cr. L. j. 298 : 

160 I. C. 364 : 8 R. Pesh. 106 : 
A. I. R. 1935 Pesh. 178. 

S. 250 — Applicabilili) — Bombay Public 

Conveyances Act (VI of 1SS7), S. 2S — Complaint 
under S, 2S, lohether complaint of offence loilhin 
S. 250. 

S. 28, Bombay Public Conveyances Act, pro- 
vides a summary remedy for the recovery of 
the legal fare of a public conveyance, and a 
complaint under the section is not a complaint 
in respect of an offence within the meaning 
of S. 250 of the Cr. P. C. A Magistrate, 
therefore, has no power to make an order 
awarding compensation under S. 250, Cr.P.C. in 
respect of such complaint. In re : Valli Mitha. 

21 Cr. L. J. 380 : 
55 I. C. 860 : 22 Bom. L. R. 195 : 
44 Bom. 463 : A. I. R. 1920 Bom, 350. 

S. 250 — Applicability to cases triable by 

Sessions Judge. 

The provisions of S. 250 are inapplicable to 
a case in which the complaint discloses an 
offence triable by a Court of Sessions, even 
though it is actually tried by a Alagistrate 
specially empowered under S. 30. Muhamad 
Ilaijat V. Bhola. 20 Cr. L. J. 141 ; 

49 I. C. 173 : 1 P. R. 1919 Cr. : 
A. I. R. 1919 Lah. 192. 

S. 250 — Applicability — Compensation to 

accused — Charges under different sections — 
Acquittal oh some and conviction on otheis, 
effect of. 

S. 250 speaks of “the case” as a whole and 
^contemplates a trial or inquiry ending in the 
^ unqualified acquittal or discharge of the ac- 
cused.' A complainant who, having a genuine 
grievance, - wilfully exaggarates or distorts 
the same in order to aggravate the case 
against the accused, is liable, in the discretion 
of the trial Court, to be prosecuted for any 
offence against the Penal Code which he may 
have committed, but the policy of the Legis- 
lature seems to be to limit the summary juris- 
Jdiction of the Court under S. 250 to simple 
cases, in which the complainant is found to 
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ha've been wholly in the wrong. Muhammad 
Ali Khan v. Raja Ram Singh. 

19 Cr, L. J. 670 : 
45 I. C. 1006 : 16 A. L. J. 499 : 
40 All. 610 : A. I. R. 1918 All. 109, 


— ; S, 250~Applicability— Complaint dis- 

missed without process. 


Held, that S. 250 is not applicable to a case 
in which a complaint is dismissed without any 
process being issued for the attendance of the 
person against whom such complaint is made. 
Bhagzoan Singh v. Harmukh. 

4 Cr. L. J. 451 : 

26 A. W. N. 306 : 29 All. 137. 

S. 250 — Applicability — Dismissal of 

complaint zuithout issue of process. 

S. 250 does not apply to a case wlien the 
complaint is dismissed as false under S. 203 
of the Code. It applies only in cases where 
the accused is discharged or acquitted. The 
fact that the accused is present and assisted 
by his pleader at tlie enquiry lield under 
S. 202 does not make S. 250 of the Code 
applicable to the case on the dismissal of the 
complaint. Harphul v. Mankti. 

4 Cr. L. J. 36 ; 

7 P. L. R. 254 : 3 P. R. Cr. 1906. 

S. 250 — Applicability, 

S. 250 is not susceptible of a complete and 
logical application to all false and frivolous 
or vexatious cases. It will not apply, for 
instance, to punish the real complainant as 
against the formal complainant, but this re- 
medy provided is a summary remedy and 
does not contemplate an inquiry which might 
be a long inquiry into a chain of informants to 
ascertain who is the real as against the formal 
complainant. Muhammad Hashim v. Emperor. 

41 Cr. L. J. 788 : 

189 I. C. 703 ; 1940 Kar. 470 : 

13 R. S. 47 : A. I. R. 1940 Sind 184. 


S, 250 — Applicability — Offences triable 

by Magistrate and Sessions Court — Discharge of 
accused— Compensation, whether can be award- 
ed. 


An order passed under S. 250 awarding com- 
pensation to an accused person must be 
confined to summons cases. Where a com- 
plaint is filed against an accused person in 
respect of offences, some of which are 
triable exclusively by a Magistrate and some 
by the Sessions Court and the accused after 
trial by a Jlagistrate, is discharged in res- 
pect of all tlie offences, an order for com- 
pensation against the complainant under 
S. 250 cannot be passed. Harihar Dat v. 
Maksud Ali. 27 Cr. L. J. 6 : 

91 1. C. 38 ; 23 A. L. J. 1056 : 

48 All. 166 ; A. I. R. 1926 All. 149. 


S. 250— Ajrplicability. 

S *^50 does not apply to cases instituted at 
the instance of the Police. Saleh v. Emperor 

\ 33 Cr. L. J, 644 : 
138 I. C. 635 : 26 S. L. R. 299 : 

I. R. 1932 Sind 85 : 
A. I. R. 1932 Sind ISO. 
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is legally inadmissible. Parmeshwar Lail 

Mittar v. Emperor. 23 Cr. L- J. 440 : 

67 I. C. 646 : 3 P. L. T. 347 : 
A* I. R. 1922 Pat. 296. 

S. 342 — Summons case — Examination 

of accused, necessity of — Omission to examine, 
whether vitiates trial. 

S. 342, Cr. P. C.;, is applicable to summons 
cases also. The initial statement of the 
accused in such cases under S. 242 does not 
dispense with the necestity of the examination 
by the Court and the statement of the accused 
under S. 342. The omission to comply with 
S. 342, Cr. P. C., is a violation of an express 
procedure ensuring an essential right of the 
accused person which vitiates a trial and is 
not a mere irregularity which can be cured 
by S. 537, Cr. P. C. Emperor v. Pario. 

27 Cr. L. J. 1290 : 
98 I. C. 186 : 19 S. L. R. 121 : 
A. I. R. 1926 Sind 281. 

S. 342 — Summons case — Examination 

of accused, whether necessary. 

S. 342, Cr.P.C., is not applicable to a summons 
case. Where in such a case the accused files 
a written statement after the close of the 
case, for the prosecution and before entering 
on his defence it is not essential for the 
Magistrate to question him generally on the 
case. Kale Khan v. Emperor. 

28 Cr. L. J. 480 : 
101 I. C. 608 : 9 L. L. J. 109 : 
28 P. L. R. 228 : A. I. R. 1927 Lah. 268. 

S. 342 — Summons case. 

If accused does not admit guilt, provisions of 
S. 342 must be observed. Karam Din v. 
Emperor. 35 Cr. L. J. 1394 : 

151 1. C. 748 : 15 Lah. 60 : 35 P. L. R. 295 : 
7 R. L. 188 : A. I. R. 1934 Lah. 96. 

S. 342 — Summons case — Trial on 

warrant case, effect of. 

When an enquiry has commenced as a 
warrant case, the proceedings must continue 
as such, although the case should have been 
tried as a summons case. Still less can an 
actual grave omission in warrant case 
procedure be construed as consonant with 
summons case procedure. Emperor v. Amirbi. 

34 Cr. L. J. 340 : 
142 I. C. 393 : I. R. 1933 Nag. 114 (1) : 

A. I. R. 1933 Nag. 192. 

S. 342 — Transfer of Magistrate — Dc 

novo trial — Succeeding — Magistrate's duty to 
examine accused again — Omission to examine 
— Illegality. 

Where the Magistrate trying a case is 
transferred and the accused demands a 
de novo trial, the succeeding Magistrate is 
bound to examine the accused again under 
S. 342, Cr. P. C., and failure on the part of 
the Magistrate to do so will vitiate the 
trial. “It is not only a rule but a principle 
of law that the Magistrate who tries a 
casein the sense of ‘ decides’ it, must give 
the accused an opportunity of explaining 
any points which may have been made 


Cr. P..CODE (1898), S. 342 

against him and must hear what he has 
to say.” Akhtar Mohammad v.- Emperor. 

29 Cr. L. J. 125 : 
106 I. C. 717 : A. I. R. 1927 Lah. 720. 

^S. 342 — ^Warrant cases — Examination 

of accused, stage for. 

A trial of a warrant ease should be regarded 
as comprising not merely two stages 

prosecution and defence, but three stages,’ 

prosecution,’ -further cross-examination of pro- 
secution witnesses and defence ; it is clear, 
therefore, that S. 342 does not lay down 
any particular moment of time but a 
period of time within which the examina- 
tion can be held. If the trial of a warrant 
case were regarded as having only two stages 
— prosecution und defence — then S. 342 

would have to be interpreted as indicating 
a particular moment of time, namely that 
intervening between the close of the first 
stage and the beginning of the second. 
If, however, there are three stages) then the 
examination under S. 342 can be held either 
immediately after the close of the first stage or 
immediately before the beginning of the third 
stage or for the matter of that at any time 
between these two points. Mohammad Nawaz 
V. Emperor. 39 Cr. L. J. 781 ; 

176 I. C. 678 : 40 P. L. R. 850 : 
I. L. R. 1938 Lah. 603 : 11 R. L. 226 : 

A. I. R. 1938 Lah, 543. 

S. 342— Witnesses for prosecution— 

Examination of after statement of accused — 
Irregularity. 

The examination of a witness for the prose- 
cution after recording the statement of the 
accused is an error, but if the case has 
been decided correctly on the merits, the 
error in no way affects the result so as to 
vitiate the trial. Bechu Chaube v. Emperor. 

24 Cr. L. J. 67 ; 
711. C. 115: 20 A. L.J. 874; 
45 All. 124 : A. I. R. 1923 All. 81. 

S. 342 — Written statement of accused. 

After the prosecution case was closed, the 
accused were asked whether they would make 
a statement, having heard the case which had 
been brought against them by the prose-' 
cution. They replied in the negative and 
added- that they would file a written state- 
ment and thereupon they filed a written, state- 
ment meeting the points put 'forward by the 
prosecution : Held, that the provisions of S. 342 
had been substantially complied with. 
Bhaghal Singh v. Emperor. 

26 Cr. L. J. 932 : 
86 I. C. 996 : 6 P. L, T. 73 : 
4 Pat. 231 : A. I. R. 1925 Pat. 378. 

S. 342 — Written statement — Accused 

declining to answer questions and preferring to 
put in written statement— Violation of provisions. 

Where an accused person declines to 
make a statement, no examination under 
S, 342 is possible, and any attempt to 
induce answers by repeated questions would 
not only be futile but also harassing to the 
accused. An accused person can only be 
examined [under the provisions of S, 342, 
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S. 342 — Object of — Evidence against 

accused not direct but citcumstanlial — Non-com- 
pliance with S. 342 — Re-trial. 

The object of the questioning of the accused 
under S. 342, Cr. P. C., is that the circum- 
stances which, if unexplained, would lead to 
conviction, should be pointed out to the ac- 
cused by the Court, so that he may have an 
opportunity to give his explanation, if any, 
in regard to them. This procedure becomes 
all the more necessary in cases where the 
evidence against the accused is not direct but 
entirely circumstantial. On failure to comply 
with the provisions of S. 342, it is necessary 
to send the case bade for re-trial. Chinnu v. 
Emjwror. 37 Cr. L. J. 1107 : 

165 I. C. 192 : 1936 M. W. N. 183 : 

9 R. M. 217 : A. I. R. 1936 Mad. 628. 

S. 342 — Object of — Examination of 

accused — Mode. 

The object of S. 342, Cr. P. C. is to enable 
the accused to know what, in opinion of 
Court, are circumstances which from the 
evidence appear to be against him. The sec- 
tion makes it obligatory for the Court to tell 
the accused as to what are the circumstances 
which he has to explain. The time and the 
stage of the trial at which the Court is re- 
quired to put the question to the accused is 
also of importance ; it is after the close of 
the prosecution case and before the accused is 
called on for his defence. At this stage it is 
necessary that the Court should make up its 
mind as to whether there are circumstances 
appearing from the prosecution evidence 
against the accused, and if it is of opinion 
that there are such circumstances the accused 
must be apprised of the circumstances so that 
he may explain them to the satisfaction of 
the Court. The mere question as to whether 
the accused has anything to say after hearing 
the cross-examination of the prosecution wit- 
nesses is not a sufficient compliance'with the 
provisions of the law."* Diirga Ram v. Emperor. 

26 Cr. L.J. 716 ; 

86 I. C. 156 : 6 P. L. T. 33 : 

A. I. R. 1925 Pat. 342. 

=-S. 3^2— Object of. 

The provisions of S. 342 are mandatory and 
the object with which the accused is examined 
is to enable him to explain any circumstances 
appearing against him in the evidence. Em- 
peror v. Nani Mandal. 26 Cr. L. J. 761 : 

86 I. c: 345 : 41 C. L.J. 50 : 

52 Cal. 403 : A. I. R. 1925 Cal. 575.. 

S. 342 fl) —Object of— Examination of ac- 
cused — Practice — Warning to accused. 

The object of S. 342 (1), is to give an 
opportunity to the accused, if he so desires, 
to tender any explanation he likes of his 
part in the case that is presented against 
him. It is extremely desirable that Magistrates 
should follow the practice of English Courts 
oi warning an accused person when they ] 
invite his explanation under S. 342 that he 






is not obliged 
desires to do so. 


to say anything unless he 
In re : Kannammal. 

27 Cr. L. J. 311 . 
921. C. 695 : 23 L.\V. 384 
A. I. R. 1926 Mad. 570. 
3. 342— Power of Court— Accused dec- 


— — I J. — rower oi ^..ourt — ^ 

lining to make statement — Procedure. 


Where the accused declines to make a state- 
ment, the Court should not ask hini questions 
of an inquisitorial or cross-examining charac- 
ter but the Court may put specific questions 
to the accused with a view to give him an 
opportunity of explaining, if he would, the 
circircumstanees appearing against him in the 
evidence. Profulla Kumar Bose v. Emperor. 

31 Cr. L.J. 903: 

125 I. C. 656 : 50 C. L. J. 593 : 

57 Gal. 1074 : A. I. R. 1930 Cal. 209. 

^S. 342— Poroer of Court. 

Although Court should not examine accused 
to entrap him into admissions which can fill 
up gaps in prosecution case, still if questions 
are straightforward and accused is asked what 
he has to say his statements can be consider- 
ed under S. 342 (3). Kalu Manjhi v. Emperor. 

32 Cr. L. J. 898 : 

132 I. C. 360 : 9 Pat. 504 : 11 P. L. T. 706 : 

I. R. 1931 Pat. 280 : A. I. R. 1930 Pat. 498. 

S. 342 — Powers of High Court. 

Evidence not fairly considered by Lower Court 
— High Court should test the accuracy of 
decision. Raghubar Dayal v. Emperor, 

36 Cr. L.J.33 : 

152 I. C. 120 : 7 R. A. 261 : 

A. I. R. 1934 All. 735. 


S. 342 — Power of Magistrate — No evi- 
dence against accused — Magistrate, right of, 
to question accused. 

S. 34'2, Cr. P. C., gives the Magistrate only 
the right to question the accused for the 
purpsoe of enabling him to explain any 
circumstance appearing in evidence against 
him. Where no evidence had been given 
implicating the accused, the Magistrate has 
no right under the Statute to put questions 
to him or invite him to make a statement. 
A statement, therefore, made by the accused 
under these circumstances is not admissible 
in evidence against him on his subsequent 
trial. In re : Abibulla Rowthan. 

16 Cr. L. J. 623 : 
30 I. C. 447 : 1915 M. W. N. 413 : 

2 L. W. 939 : A. I. R. 1916 Mad. 407. 


Ss. 342, 370.— Presidency Magistrate 

— Judgment, contents aj— Examination of accused, 
particulars of, record of, — Reasons for conviction, 
whether must be recorded. . - 

Where in a trial before a Presidency 
Magistrate the accused is examined under 
S. 342, it is the duty of the Magistrate to 
record the substance of the. examination of 
the accused and bis plea in the judgment. 
In a case in which such Magistrate inflicts 
imprisonment or fine exceeding Rs. 200 or 
both a brief, statement of the reasons for 
conviction must also be recorded; Where 
these particulars are. omitted, the judgment 
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journed for judgment till the IStli October 
■when it was delivered ; Held, (1) that the 
written statement relieved the Magistrate from 
the necessity of examining the accused orally 
in reference to the matters elicited in cross- 
examination and re-examination of the prose- 
cution witnesses ; (2) that even assuming 

that S. 342, had not been strictly complied 
with, the facts showed at most a slight irregu- 
larity which did not in any way prejudice the 
accused and there was no ground for inter- 
ference in revision. Gurdial Singh v. Bhola 
Halwai. 31 Cr. L. J. 171 : 

120 I. C. 753 : 10 P. L. T. 196. 

S. 342 — Written statement of accused. 

S. 256, Cr. P. C., directs the Court to accept 
a written statement and it is intended that 
the Court should read it. If, therefore an 
accused person when examined under S. 342 
of the Code states that he will file a written 
statement, that statement must be accepted 
in lieu of his oral statement. In every case 
the test is whether there has been prejudice 
to the accused by reason of the absence 
of judical questioning and whether the defect is 
cured by S. 537 of the Code. If at the close 
of the prosecution case an accused person 
states that he is going to file a ^vTitten 
statement and does so, he need not be asked 
anything further by the Magistrate. There 
may be cases in which, when fresh evidence 
is taken on remand, the accused ought to 
be given an opportunity of making a state- 
ment, that is, in effect of being examined 
by the Magistrate; but provided the accused 
has in fact had a reasonable and substantial 
opportunity of excercising the privilege accord- 
ded to him by the provisions of S. 342, 
Cr. P. C., that is, of either orally or in 
writing saying what he wishes to say in 
explanation of what has been alleged against 
him, a technical failure or omission in the 
procedure ought not to be regarded as 
rendering a trial wholly nugatory. Mohiuddin 
V. Emperor. 26 Cr. L. J. 811 : 

86 I. C. 459 : 6 P. L. T. 154 ; 

1925 Pat. 112 : 3 Pat. L. R. 110 Cr. : 

4 Pat. 488 : A. I. R. 1925 Pat. 414. 

S. 343 — Accused, meaning of. 

The accused referred to in S. 343 is the 
same accused as is specified in S. 342, and the 
former section has no application to the 
case of a person who has ceased to be an 
accused after his discharge. Mahadeo v. 
Emperor. , 27 Cr. L. J. 807 : 

95 I. C. 471 : A. I. R. 1926 Nag. 426. 

— -S. 343 — Scope of. 

A Court of Justice is not justified in 
excercising any pressure upon an accused 
person before it with the object of coercing 
him to produce persons who are fugitives 
from justice. Fakir Mohammad v. Emperor. 

32 Cr. L. J. 344 : 

I. R. 1931 Lah. 197 ; A. I. R. 1930 Lah. 953. 

S. 344. 

Adjournment. 

^Adjournment of Appeal. 

-Applicability. 


Cr. P. CODE (1898), S. 344 

Bail. 

Conditional adjournment, legality of 

Costs. ’ 

— Costs of Adjournment. 

Costs of Previous Adjournment. 

— Duty of Magistrate. 

Power of Magistrate to set aside stay 

Remand. 

— — Revision. 

Scope. 

Scope of. ' ' 

Stay of Criminal Proceedings. 

— Sta^ of Proceedings. 

S. 344. 

See also (i) Calcutta Municipal Act 
1899, S. 631. 

(ii) Cr. P. C., 1898, Ss. 107, 
167, 170, 173, 200, 202, 
203, 204, 256 (2). 

(in) Criminal Trial. 

.. (iv) Magistrate. 

(v) Practice. 

S. 344 — Adjournment, period of. 

Adjournment of criminal case pending civil 
suit should not be sine die, but for fixed 
and definite periods. Tara Chand v. Emperor. 

34 Cr. L.J. 139: 
141 I. C. 179 (1) ; 27 S. L. R. 17 : 

I. R. 1933 Sind 33 (1) : 
A. I. R. 1932 Sind 214. 

— S. 3^^— Adjournment— -Powers of Magis- 

trate. 

Once a Magistrate has taken cognizance of a 
case, his powers of postponment and adjourn- 
ment are regulated by S. 344, Cr. P. C. 
Bholanalh Das v. Emperor. 

26 Cr. L. J. 68 : 
83 I. C. 628 : 28 C. W. N. 490 : 
A. I. R. 1924 Cal. 614. 

S. 344 — Adjournment — Reasonable cause 

for postponement. 

The fact that the accused’s Advocate has to 
fulfil a long-standing engagement in a criminal 
case at another place is prima facie a reasonable 
cause for an adjournment under S. 344, Cr. P. C. 
A Magistrate is not justified' 4n 'taking the 
extreme course of deciding without hearing the 
defence, when the accused’s Advocate has an 
engagement at another place. Esleves v. Em- 
peror. 1 12 Cr. L. J. 474 : 

12 I. C. 82 : 4 Bur. L. %. 213. 

S. 344 — Adjournment — Reasons for 

adjournment. 

It is not a valid ground for adjourning a pro- 
secution within the meaning of S. 344, Cr. P. C., 
that issues similar to those arising in the 
Criminal Court are concurrently the subject 
of determination by a Civil Court with the 
possible result of conflicting decisions upon 
practically the same evidence, especially when 
the adjournment of the criminal proceedings 
would necessarily be very prolonged. Mathura 
Kunwar v. Durga Kunwar. 

2Cr. L.J. 798: 
2 A. L. J. 747 ; 25 A. W. N. 254. 
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the accused an opportunity of making a state- 
ment of his defence with his own lips ; for in- 
stance, the question “ What is your defence ”? 
is a sufficient compliance with the mandatory 
provisions of S. 342, since it enables the } 
accused to explain any circumstances appear- 
ing in the evidence against him. It is neither 
necessary ‘ nor desirable that there should be 
any detailed questioning of the accused under 
this section. The point at which the Court 
is bound to question the accused is after the 
witnesses for the prosecution have been cross- 
examined. From that cross-examination it 
will usually appear to the accused what are the 
circumstances appearing in the evidence which 
require explanation. If this is apparent, it is' 
not necessary for the Court to tell the accused 
what those circumstances are. Emperor v. 
Aliviuddin Naskar. 26 Cr. L. J. 631 ; 

85 I. C. 919 : 29 C. W. N. 231 : 

41 C. L. J. 101 : 52 Cal. 522 : 

A. I. R. 1925 Cal. 361. 

S. 342 — Scope. j 


Cr. P. CODE (1898), S. 342 

to face a witness in order that he may be 
identified. Emperor v. Nga Tun Hlaing. 

26 Cr. L. J. 108 : 
83 I. C. 668 : 2 Bur. L. J. 270 ■ 
1 Rang. 759 : A. I. R; 1924 Rang. lls’. 
S. 342 — Scope of. 

The section is mandatory and it is the duty 
of the Magistrate to call the accused’s atten- 
tion to any important point against him and 
ask for an explanation. Baghubar Dayal v 
Emperor. 36 Cr. L; J, 33 

152 I. C. 120 : 7 R; A. 261 : 
3 A. W. R. 655: 
A. I. R. 1934 All. 735. 

— S. 342 — Scope of. 

Unless a person is an accused person in the 
trial, S. 342, Cr. P. C. would not render him 
incompetent to make any statement on oath. 
166 Ind. Cas. 587 (15), relied on. Sheo- 

shankar Dhondbaji Mahar v. Emperor. 

41 Cr. L. J. 697 : 
188 I. C. 885 : 1940 N. L. J. 165 : 13 R. N. 14. 


Accused not questioned on certain matters 
— Adverse interference against accused cannot 
be drawn. Emperor v. Baliram. 

34 Cr. L. J. 411 : 
142 I. C. 785 : 15 N. L. J. 116 : 

I. R. 1933 Nag. 145. 

S. 342 — Scope of. 

In every case, whether summons or warrant 
one, there must be an examination of the 
accused under S. 342, the provisions of which 
are mandatory. Bhagwan v. Emperor. 

27 Cr. L. J. 632 : 
94 I. C. 408 : 9 N. L. J. 43 : 
22 N. L. R. 65 : A. I. R. 1926 Nag. 300. 

S. 342 — Scope of — Omission lo examine 

accused after close of prosecution case — Effect— 
'^'5>Fa;amznah'07i, sufficiency of. 

Omission to give an opportunity to the 
accused at the close of the prosecution case 
to explain the circumstances against him is 
a sufficient ground for ordering re-trial. 
S. 342, Cr. P. C. only requires the court to 
question the accused generally on the case. 
Where the accused had already been ques- 
tioned and at the close of the prosecution 
case the Court asked him whether he wanted 
to say anything more : Held, the accused 
had been given a sufficient opportunity and 
S. 342 had been complied with. Emperor v. 
Rudra Butt Misra. 

I. R. 1932 Lah. 666 (2). 

S. 342— Scope of. 

S. 342, Cr. P. C., does not come into opera- 
tion when additional evidence is taken 

under S. 428. Nathu Singh v. Emperor. 

41 Cr. L. J. 356 : 
186 I. C. 660 : 1940 N. L. J. 203 : 

12 R. N. 256. 

S. 342— Scope of. _ 

S. 342 relates only to oral questioning of 
the accused and does not prohibit a direction 
to him to make a finger impression, any 
more than it prohibits a direction to him 


S. 342 — Security for peace — Reference 

to Superior Magistrate by 2nd class or 3rd class 
Magistrate — Power to pass sentence. 

A Magistrate of the second or third class, if 
of opinion that the accused should be bound 
down under S. 106, Cr. P. C, must refer the 
whole case to a superior Magistrate without 
passing any part of the sentence himself. 
Rohimuddi Howladar v. Emperor. 

9 Cr. L. J.-72; 

35 Cal. .1093, 


S. 342 — Sessions Case— Examination 

of accused. 

In case triable by Sessions Court, omission to 
examine accused in Committing Court does 
not vitiate trial. Emperor v. Ajabar Mandal. 

36 Cr. L. J. 1340 : 
157 1. C. 1103 : 39 C. W. N. 289 : 62 Cal. 475 : 

8 R. C. 151 : A. I. R. 1935 Cal. 605. 


Ss. 342, 289 — Sessions case — Examina- 
tion of accused. 

In the course of the preliminary enquiry in a 
Sessions case, when examined before the 
framing of the charge, the accused stated; “I 
am no^giiilty. I will make a statement later. 
In the Trial Court there was no further exami- 
nation of the accused, under the provisions 
of S. 289 and S. 342 of the Cr. P. C. : Held, 
that the ease vvas eminently one iq which an 
opportunity of making a statement should have 
been given to the accused. Gangndhar Goala 
v Reed. 23 Cr. L. J. 41 : 

64 I. C. 665 : 25 C. W. N. 609 : 

33 C. C. T. 503. 


1 . s. 342— Sessions case — Failure of Com- 
mitting Magistrate to examine accused, effect ot. 

It is highly desirable that Committing Magis- ' 
trates should adhere to the provisions of 
S. 342 and examine the accused after the 
prosecution case has been concluded. In a 
case exclusively triable by the Sessions Court, 
however, it is the latter Court that tries the 
accused and calls upon him for his defence, 
and it is that Court that must strictly conform 
to the provisions of S. 342, and if this done. 
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method of conducting criminal cases must be 
departed from. In re : Abdul Rahiman. 

19 Cr. L. J. 326 : 
44 1. C. 342 : 20 Bom. L. R. 124 : 
42 Bom. 254 : A. I. R. 1918 Bom. 253 : 

^ — S. 344 — Costs — Adjournment of criminal 

case — Power of Court to order costs. 

Magistrate in granting an adjournment under 
the provisions of S. 344 is competent under the 
same section to order the costs of the day to 
be paid by the party in whose favour the order 
for adjournment is made. Mathura Prasad v. 
Basant Lai. 2 Cr. L. J. 803 : 

25 A. W. N. 256 ; 2 A. L. J. 831 : 

28 All. 207. 

^ S. 344 — Costs — Adjournment of transfer 

application. 

An order for costs of adjournment should not 
be passed in the case of an application for 
transfer. Sorabji v. Brachshaio. 

33 Cr. L. J. 802 (2) : 
139 I. C. 577 : 34 Bom. L. R. 1106 : 
56 Bom. 536 : I. R. 1932 Bom. 509 : 

A. I. R. 1932 Bom. 470. 

S. 344 — Costs — Complainant’s witnesses 

not present — Adjournment — One accused, absence 

of- 

A complainant should not be burdened with 
costs for an adjournment occasioned by his 
failure to produce evidence when one of the 
accused also happens to be absent on that 
day. Bishamliar v. Ram Chand. 

27 Cr. L. J. 572 : 
94 I. C. 140 : A. I. R. 1926 Lah. 407 : 

■ S. 344— Cos(s — Costs to accused and 

witnesses — Adjournment, 
lYhere a Magistrate finds it necessary to 
postpone a case because the complainant has 
failed to take necessary steps to summon his 
witnesses, -the Magistrate has the power to 
direct the complainant to pay costs to the 
accused or to the witnesses. Gulzari Lai v. 
Gunga Ram, 13 Cr. L. J. 268 ; 

14 I. C. 652 ; 9 A. L. J. 170. 

S. 344 — Costs — Order aioarding costs of 

adjournment against the accused. 

It would be entirely opposed to the spirit 
of S. 344 that a Magistrate would pass orders 
awarding costs of adjournment against the 
accused who was absent on the date of hear- 
ing. Browne v. Chanda Singh. 4 Cr. L. J. 78 ; 

6 P. R. Cr. 1906. 

S. 344 — Costs — Prosecution on Police 

report — Adjournment at request of prosecution — 
Complainant, whether liable for costs. 

Where a Magistrate takes cognizance of an 
offence on a Police report, the complainant 
is merely a witness, and if an adjournment 
takes place because of the absence of the 
prosecution witnesses on the date fixed, an 
order under S. 344, Cr. P. C., directing the 
complainant to pay the expenses incurred by 
the accused is not justified, as the adjourn- 
ment was not caused through any fault of 
his. Emperor v. Laxman Natha. , 

23 Cr. L. J. 338 : 
66 I. C. 994 : 24 Bom. L. R. 360 ; 
A. I. R. 1922 Bom. 239. 


Cr. P. CODE (18981, S. 344 
S. 344 — Costs of.adjournment. 

It is in the discretion of a Magistrate to 
make an order as to costs of adjournment 
under S. 344, Cr. P. C. Sew Prosad Poddar v. 
The Corporation of Calcutta. 2 Cr. L. J. 1 ; 

9C. W.N. 18. 

S. 344 — Costs of adjournment. 

The words “on such terms as it thinks fit” 
in S. 344, Cr. P. C., empower Criminal Courts 
to allow costs of adjournment. Erhperor v. 
Shuldham. 1 Cr. L. J. 1095 : 

2i)P. R. Cr. of 1904. 


Ss . 344, 526 — Costs . of adjournment — 

Apprehension of prejudice — Transfer of case — 
Power of Magistrate — Local inspection, Magis- 
trate, power of, to make. 

The Cr. P. C. does authorise Magistrates to 
give compensation whenever they think pro- 
per by way of costs for adjournments, and 
the passing of such an order against a party 
does not disclose any prejuidee on the part 
of the Magistrate and is not a valid ground 
for the transfer of the case to another Magis- 
trate. Raghunandan Prosad v. Ramadhin Singh. 

19 Cr. L. J. 6 ; 

42 I. C. 918 ; 2 P. L. W. 218 ; 

A. I. R. 1918 Pat. 656, 

S. 344— Cosls of adjournment, against 

accused. 

A Court cannot take any proceedings against 
an accused person in his absence. In a cri- 
minal case an accused person cannot be ordered 
to pay compensation to the complainant^ on 
an adjournment of the complaint against 
him occasioned' by his failure to appear on 
the date fixed for the hearing. Beedha v. , 
Emperor. 23 Cr. L. J. 243 : 

66 I. C. 179 : 20 A. L. J. 280 : 

A. I. R. 1922 All. 84. 

S. 344— Cosls of adjournment against 

accused. 

An order requiring an accused to pay the 
costs of an adjournment is one which a Magis- 
trate in his discretion may make under 
S. 344, and the High Court will not interfere 
with such an order if not found to be unreason- 
able under the circumstances of the case. 
Sorabji v. Erachshaw. 33 Cr. L. J. 802 (2) : 

139 I. C. 577 ; 34 Bom* L. R. 1106 : 

56 Bom. 536 : I. R. 1932 Bom. 509 ; 

A. I. R. 1932 Bom. 470. 

S. 344— Costs of prevoius adjourn- 


ment. , ^ , 

A Magistrate cannot, at a later date, award 
costs of previous adjournments which have 
already been granted unconditionally. Sorabji 
v. Erachshato. 33 Cr. " 

139 I. C. 577 : 34 Bom. L. R. 1106 : 
56 Bom. 536 : 1. R. 1932 Bom. 509 : 

A T. R. 1932 Bom. 470. 


S. 344— Duty oi Magistrate. 

he provisions of S. 344, Cr. P-.C,, must be 
rictly observed and a Magistrate is not en- 
led, on the ground of convonience, to 
nge those provisions. Wadhawa Singh y. Sm- 

22 Cr. L. J. 669 : 
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the failure of the Committing Magistrate to 
examine aecused does not vitiate the trial. 
Dinu V. Emperor. 26 Cr. L. J. 191 : 

83 I. C. 895 : 16 S. L. R. 201. 

Ss. 342, 537 — Sessions case — Omission 

'to examine accused — Effect. 

The provisions of S. 342 are of general 
applieation, and are applieable to all trials 
including Sessions cases, and an omission to 
examine an accused person in a Sessions case 
is not a mere irregularity curable by S. 537 
of the Code, but is fatal to the trial, irrespec- 
tive of whether the provisions of S. 342 are 
merely directory or mandatory. Raghu Bhumij 
V. Emperor. 21 Cr. L. J. 705 : 

58 I. C. 49 : 1 P. L. T. 241 : 5 P. L. J. 430. 

S. 342— Statement by accused. 

When accused person is examined under 
S. 342, Cr. P. C., the answers given by him may 
be taken into consideration at trial, and proper 
inferences drawn therefrom, and even in a 
subsequent trial for any other offence, they may 
still be used for or against him. Baldeo Kocri 
V. Emperor. 22 Cr. L. J. 433 : 

61 I. C. 785 ; 6 P. L. J. 241 ; 2 P. L. T. 565 : 

A. I. R. 1921 Pat. 122. 

S. 342 — Statement of accomplice — 

Accomplice jiardoned by Local Government in a 
case not triable exclusively by Court of Session — 
Admissibility in evidence of statement made by 
such accomplice. 

An accomplice who has been pardonel by 
Local Government in a case not triable 
exclusively by Court of Session is a competent 
witness, and his sworn testimony is admissible 
in evidence, as against persons accused of the 
crime when he is sent up not as accused but 
merely as a witness in the case. Sardar Khan 
V. Emperor. 1 Cr. L. J. 1066 : 

5 P. L. R.-476 : 21 P. R. Cr. of 1904. 

S. 342 — Statement of accused — Whether 

can be tised against accomplice. 

The statement by accused under S. 342, 
Cr. P. C., cannot be used against his accom- 
plices in the dock. Sumiira v. Crown. 

41 Cr. L. J. 886 ; 
190 I. C. 273 : 1940 N. L. J. 343 : 
13 R. N. 94 : A. I. R. 1940 Nag. 287. 

S. 342 — Statement of accused, use of by 

Court, cannot be used against co-accused. 

B 

The statements made by the accused under 
S. 342 are to be considered by the Court and 
the Court should draw such an inference from 
the answer of the accused or refusal to answer 
as it thinks just. The Court in some cases may 
draw even an inference against the accused 
from his answer or refusal to answer. But the 
Court is not entitled to draw any inference 
against a co-accused from the answer of one 
accused given in response to questions put to 
him under the provisions of this section. 
Tahsimuddin Ahmad v. Emperor . 

41 Cr. L. J. 563 : 
188 I. C. 288 : 44 C; W. N. 396 (2) ; 
12 R. C. 678 : A. I. R. 1940 Cal. 250. 

s. 2A2~Stalcment of accused, use of, i 

by prosecution. , I 
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The Crown has to rely on the" prosecution case 
and the. evidence called in support of it, it 
cannot fill up a gap in the evidence of the 
prosecution by a statement made by the ' 
accused in his examination under S. 342, 

Cr. P. C., or an admission contained therein. 
Sallek V. Emperor. 30 Cr. L. J. 1135 • 

120 I. C.95 : I. R. 1929 Sind 239 : 

A. I. R. 1929 Sind 255. 

■ S. 342 — Statement under— Oiyect and 

value of. 

A statement made by the accused under 
S. 342, Cr, P. C., is not made on oath and 
cannot be tested by cross-examination. The 
accused is offered an opportunity to explain 
any circumstances appearing in the evidence 
aganist him on the principle that though the 
proof of the case against the prisoner must 
depend for its support, not upon the 
explanation on the part of the prisoner but 
upon the positive, affirmative evidence of his 
guilt given by the Crown, yet if he is involved 
by such evidence in a state of considerable 
suspicion, he is called upon, for his own sake 
and for his Own safety, to state and elucidate 
the circumstances, whatever they may be, 
which might reconcile such suspicious appear- 
ances with perfect innocence. The statement 
of the accused cannot be placed on a higher 
level than this and the Court and the Jury 
are expressly left free to draw such inference 
from the refusal of the accused to answer 
or from the answers he gives as they think just. 
Emperor v, Barendra Kumar Ghose. 

25 Cr. L. J. 817 : 

81 1. C. 353 : 38 C. L. J. 411 : 28 C. W. N. 170 : 

A. I. R. 1924 Cal. 257. 

Ss. 342, 364 — Summary trial — 

Examination of accused. 

In a summary trial of a warrant case, 
although a Magistrate is bound to examine the 
accused under S. 342, Cr. P. C., he is not bound, 
to record such examination as provided for in ' 
S. 364 of the Code. Parshotam Das v. 
Emperor. 28 Cr. L. J. 1037 : 

106 I. C. 221 : 6 Pat. 504: 8 P. L. T. 787 : 

I. L. T. 40 Pat. 14 : A. I. R. 1927 Pat. 369. 

S. 342 — Summons case, application to. 

Held, by the Pull Bench {Carr, J. dissenting) 

S. 342, does not apply to the trial of summons 
cases. Emperor v. Nga La Gyi. (F. B.). 

32 Cr. L. J. 1190 ; 

134 I. C. 500 : 9 Rang. 506 : 

I. R. 1931 Rang. 292 : A. I. R. 1931 Rang. 244. 

— S. 342 — Summons case, duly of 

Magistrate. 

Under the procedure laid down for the trial 
of summons cases, the accused has no right 
to postpone the cross-examination of any 
prosecution witness as in the case of the trial 
of a warrant-case. But if the cross-examination 
is postponed in accordance with the direction 
of the Magistrate, the Magistrate is bound to 
give further opportunity to the accused to 
cross-examine the witness without such a 
cross-examination, the evidence of the witness 
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is not a rule of law but a rule dictated by 
prudence and its application must depend 
on the merits of ■ each case. Where docu- 
ments are tampered with after they were 
produced in Court in a civil case, it is 
not necessary to stay institution of criminal 
proceedings till the decision of the civil 
case. Lorind Singh v. Emperor, 

31 Cr. L. J. 1053 : 

126 I. C. 523 ; A. I. R. 1930 Lah. 802. 

S. 344— Stay of criminal proceedings 

pending civil suit. 

Where the facts on which a criminal pro- 
secution is based are in issue in a civil 
suit filed previously by the complainant 
himself, and the decision in the civil suit 
is likely to throw considerable light upon 
the dispute in the criminal case, the criminal 
proceedings should be stayed till the decision 
of the civil suit. Linton v. Emperor. 

28 Cr. L. J. 326 : 

100 I. C. 710 : 28 P. L. R. 103. 
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proceedings pending proceedings in a Civil 
Court in a proper case. The mere pendency 
of a civil suit or appeal is not in itself a 
sufficient ground for staying criminal pro- 
ceedings. But if the object of Jhe criminal 
proceedings in a private prosecution is to pre- 
judice the trial of the suit or to use them as a 
lever to coerce the accused into a compromise 
of the civil suit, the criminal proceedings can 
be stayed till the deci ion of the civil suit. 
Criminal proceedings need not be stayed where 
the accused is not likely to be. preju- 
diced by the criminal proceedings being 
allowed to proceed. Jehangir Pestonji Wadia 
V. Framn Rnslomji Wadia. 

29 Cr. L. J. 1053 : 
112 I. C. 477 : 30 Bom. L. R. 962. 

S. 344 — Stay of proceedings. 

If the civil case is likely to be delayed, the 
Criminal Court may record all the 
prosecution evidence before considering 
the question of staying the criminal case. 
Basheshar Nath v. Ratan Chand. 

33 Cr. L. J. 96 (2) : 
1411. C. 66: 33 0. L.R. 1045; 

I. R. 1933 Lah. 61: 
A. I. R: 1933 Lah. 37. 

S. 344 — Stay of 'proceedings. 

Magistrate has discretionary power to stay 
criminal proceedings — Discretion how to be 
exercised, stated. Rr.vatmal Vadhomal v. Sajan- 
mal Mehrumal. 36 Cr. L. J. 94 : 

152 I. C. 382 t 7 R. S. 89 : 
A. I. R. 1934 Sind 143. 

S. 344— Stay of proceedings, period of. 

Proceedings should not be stayed indefi- 
nitely. Postponement should be for fixed and 
definite period. Emperor v. Dinalshah Rajan- 
shah. 35 Cr. L. J. 517 (2) : 

147 I. C. 856 . 27 S. L. R. 219 : 
6 R. S. 170 : A. I. R. 1933 Sind 358. 

S. 344 — Slay of proceedings, power of 

Magistrate. 

A Sub-Divisional Magistrate has no power to 
stay proceedings in his own Court, although he 
may, under S. 344., Cr. P. C., adjourn a case 
from time to time. Mnrugan v. Gxitha Ramia 
Naidii, 28 Cr. L. J. 849 : 

104 I. C. 625 : 1927 M. W. N. 694 : 
39 M. L. T. 103 : 26 L. W. 405 : 

53 M. L. J. 455 : 
A. I. R. 1927 Mad. 851. 

S. 345. 

ApplicabilitJ^ 

Composition. 

Compoundable case. 

Compounding of offence. 

Compromise. 

Discretion. 

Revision. 

Scope of. 

Withdrawal from prosecution, applica- 
tion for. 

Withdrawal of case, petition for. 

Written compromise, effect of. 


S. 344 — Stay of criminal proceedings — 

Riot and theft — Civil suit in respect of same pro- 
perty already pending, effect of. 

Where accused are charged with theft and 
riot and the charges have reference to pro- 
perty which forms the subject-matter of a 
Civil suit already pending, it is desirable In 
the interests of the fair administration of 
justice that the Criminal proceeding should 
be stayed until the disposal of the Civil suit. 
Khobhari Rai v. Rhagzoat Rai, 

18 Cr. L. J. 771 : 

41 I. C. 147 : 1 P. L. W. 793 ; 

A. I. R. 1917 Pat. 621. 

S. 344 — Stay of criminal proceedings — 

Same issxic in civil and criminal proceedings — 
Slay of criminal proceedings — Principles — Re- 
fusal by Court to act under S. 344. 

Where the same issue is agitated both in a 
civil action and a criminal proceedings, there 
is invariable rule that the Civil shall take 
precedence of the Criminal Court. Each case 
must be eonsidered on its own merits and the 
only general rule that may be adumbrated is 
that every Court should be left as far as 
possible to dispose of the cases on its file 
with the utmost expedition. In those cases 
arising out of a disputed title on which it 
is difficult to draw the line between bona 
fide claim and criminal trespass, if the title 
is already the subjeet-matter of a civil suit 
before the institution of eriminal proceedings, 
it may be advisable for the criminal to abide 
the civil trial. Chitrala Ramiah v. Natukula 
Ramiah. 28 Cr. L. J. 812 : 

104 I. C. 252 : 26 L. W. 113 : 

39 M. L. T. 14 : 53 M. L. J. 265 : 

1927 M. W. N. 672 : 

50 Mad. 839 : A. I. R. 1927 Mad. 778. 

Ss. 344, 561-A — Stay of criminal pro- 
ceedings pending civil— Principle— High Court’s 
powers. 

On general grounds as well as under the 
powers conferred by S. 561 A, Cr. P. C., a 
High Court has jurisdiction to stay criminal 
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if he is willing to answer question put by the 
Court. If he declines to answer questions 
and prefers to put in a written statement, 
there is no violation of the provisions of 
that section by the Magistrate. Budhulal 
V. Emperor. 38 Cr. L. J. 354 : 

167 I. C. 155 (1) : 9 R. N. 168 : 

I. L. R. 1937 Nag. 228 : 

A. I. R. 1937 Nag. 67. 

S. 342 — TFn7/en slatement — Accused 

refusing to answer beyond what was stated in 
written statement — Duty of Court. 

It no doubt is the duty of the Court to 
put to the accused the various points 
against him and the filing of the written 
statement does not abrogate that duty ; if 
however when the Court wanted to put 
•questions, the accused practically refuses to 
answer them, saying that he would give his 
statement later on and that he had nothing 
to say beyond what he stated in his written 
statement filed, it would be useless for the 
Court to persist with detailed questions and 
there is no prejudice to the accused. 
G. S. Rameshar v. Emperor. 

A. I. R. 1936 Nag. 147. 

S. 342 — Writteji statement — Accused's 

right to put in. 

It is nowhere provided in the Cr. P. C. that 
the accused is entitled as a matter of right 
to put in a written statement in lieu of any 
answers he may give to questions put to him 
under S. 342. C. E, Ring v. Emperor. 

31 Cr. L. J, 65 : 

120 1. C. 340: 31 Bom. L. R. 545 : 

53 Bom. 479 : A. I. R. 1929 Bom. 296. 

S. 342 — Written statement — Duty , of 

Magistrate. 

In examining the accused under S. 342 it is 
incumbent upon the Magistrate not to put 
him the general 'question: “ You have heard 
the prosecution witnesses against you, say 
what you have to say,” but to communicate 
to him by appropriate questions everything 
that is alleged against him in the evidence for 
the prosecution to its full extent, with a view 
to ascertain from him what explanation or 
, defence in law or in fact he wishes to put fur- 
ward in respect thereof. Written statements 
filed by the accused do not take the place of 
evidence, nor of such examination of the 
accused as is contemplated by S. 342. Udhao 
v. Emperor. 25 Cr. L. J. 417 : 

77 I. C. 593 : A. I. R. 1924 Nag. 311. 

S. 342 — Written statement, effect of — 

Duty of Magistrate. 

The filing of a written statement cannot take 
the place of the examination of an accused as 
required by S. 342, Cr. P. C. Under S. 342 
it is the duty of the Magistrate to question 
the accused g nerally on the case after the 
close of the prosecution, but when the accused 
refuses to answer a question the Magistrate, is 
not bound to go on asking questions especially 
where a written statement is put in meeting 
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the points put forward by the prosecution. 
Bhagat Singh v. Emperor. 

26 Cr. L. J. 932 : ' 
86 I. C. 996 : 6 P. L. T. 73 ; 

4 Pat. 231 : A. I. R. 1925 Pat. 378. 

: S. 342 — Written statement — Non-com- 
pliance — Effect. 

The provisions of S. 342, Cr. P. C., are manda- 
tory in character and the omission by a 
Session Judge to comply with these provisions 
would vitiate the trial. A written statement 
filed by the accused cannot take the place of 
an examination under the section. In re ; 
Nainamalai Konan. 23 Cr. L. J. 697 : 

69 I. C. 377 : 14 L. W. 418 ; 

A. I. R. 1921 Mad. 679. 

S. 342 — Written statement. 

Personal statement by the accused is neces- 
sary and not by Advocate. Ishwar Das v. 
Bhagwan Das. 35 Cr. L. J. 879 : 

148 I. C. 1135 : 1934 A. L. J. 753 : 

3 A. W. R. 443 : 6 R. A. 831 : 

A. I. R. 1934 All. 693 (2). 

S. 342 — Wrilten slatement. 

The filing of a written statement by the 
accused is not tantamount to the examination 
of the accused as required by S. 342 of the 
Code. Nataraja Mudaliar v. Devasigamani 
Mudaliar. 32 Cr. L. J. 757 : 

131 1. C. 493 : 1931 M. W. N. 914 : 

A. I. R. 1931 Mad. 241. 

S. 342 — Written statement. 

Where an accused puts in a written .state- 
ment in the trial of a warrant case, he should 
be allowed to file it in Court instead of 
allowing the accused to read it in extenso in 
Court and to have, it recorded as he reads it. 
Jhabxcala v. Emperor. 34 Cr. L. J. 967 : 

145 I. C. 481 : 1933 A. L. J. 799 : 

6 R. A. 65 : A. I. R. 1933 All. 690. 

S. 342 — Written statement — Whether 

sufficient. ' - ■ 

A written statement filed by an accused 
person cannot take the place of his examina- 
tion under S. 342. Balkeshwar Singh v. Em- 
peror. 23 Cr. L. J. 114 : 

65 I. C. 546 : 3 P. L. T. 332 ; 
A. I. R. 1922 Pat. 5. 

S. 342, 537— Wrilten statement— Absence 

of oral examination — Irregularity. 

Mere omission to comply with the provisions 
of S. 342, Cr. P. C., will not vitiate a trial 
unless there has been a failure of justice as 
a result of the irregularity. The accused was 
examined by the Magistrate before a charge 
was framed and stated that he would file a 
written statement. After cross-examination 
of the prosecution witnesses was completed, 
the case was adjourned to the 3rd October for 
defence. On that day the written statement 
of the accused was ready, but it was not filed 
as the accused declined to produce any defence 
witnesses and the case was adjourned to the 
10th October for argument, On that date the 
writen statement was signed and dated by 
the mukhtar for the defence and filed, and 
argument having been heard, the case was ad- 
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the scope of S. 345, Cr. P. C., for any con- 
sideration or gratification. It is not necessary 
that the consideration should be of a monetary 
character. All that the law requires is that 
there should be some arrangement between 
the parties settling their differences. A peti- 
tion asking for leave to withdraw _the case 
as against one of the accused on the ground 
that the latter had apologised to the com- 
plainant is in effect a petition of compro- 
mise under S. 345, Cr. P. C. Anantia v. 
Emperor. 25 Cr. L. J. 629 : 

81 1. C. 117 ; 5 Lah. 239 ; 

A. I. R. 1924 Lah. 595. 
^ ^ — S. 345 — Composition — Person compe- 
tent to compound. 

An offence punishable under S. 325, Penal 
Code, is componndable with the permission 
of the Court, but it is compoundablc by the 
person to whom the hurt Avas caused. In a 
case Avhere the person to whom the hurt 
was caused is dead, the case cannot be com- 
pounded bv his heir. Emperor v. Bahmat. 

16 Cr. L. J. 586. 

30 I. C. 138 : 13 A. L. J. 630 ; 

37 All. 419 : A. I. R. 1915 All. 443. 
^S. 345 (2) — Composition before prosecu- 
tion— Legality — Enquiry by Magistrate. 

Under S. 345 (2), Cr. P. C., there must be 
a prosecution pending and the permission of 
the Court must be given. Any act of the 
parties done before the prosecution has begun 
and without reference to any Court cannot 
be a composition under this sub-section and 
whatever may be the civil rights to which 
it may give rise, can have no effect on the 
trial. Where upon a prosecution by complain- 
ant under S. 337, Penal Code, the accused 
produces during trial, a receipt given by the 
father of the complainant and alleges that 
the complainant had agreed not to prosecute 
him, but the complainant denies the 
payment, the Court cannot inquire into 
the factum of compromise alleged by one 
and denied by the other party under 
S. 345 (2). In re : M. S. Ponnuswami Ayyar. 

39 Cr. L. J. 133 ; 

172 I. C. 369 ; 1937 2 M. L. J. 383 : 

46 L. W. 289 : 1937 M. W. N. 864 ; 

10 R. M. 453 : 

A. I. R. 1937 Mad. 825. 

S.i 345 — Composition by some of ac- 
cused. 

Where two out of three accused in a case 
compromise it but the third chooses to stand 
the trial, there is nothing illegal in the Magis- 
trate issuing process against the third. 
Makhan Lai Pal v. Sakhi. 

34 Cr. L. J. 1063 : 

145 I. C. 700 : 37 C. W. N. 319 : 

6 R. C. 135 ; A. I. R. 1933 Cal. 552. 

S. 345 — Composition in revision. 

A High Court in revision may allow an offence 
under S. 498, Penal Code, to be compounded. 
Chhotai Singh v. Emperor. 24 Cr. L. J. 590 : 

73 1. C. 334. 

S. 345 — Composition in revision. 

S. 345, Cr. P. C. allows a case in which appeal 


is pending to be opened to composition with 
the leave of the Court before Avhich the appeal 
is to be heard, but the section does not apply 
to cases coming up in revision. Ram Chandra 
V. Emperor. 16 Cr. L. J. 247 ; 

28 I. C. 103 : 13 A. L. J. 104 : 

37 All. 127 : A. I. R. 1915 All. 8. 

S. 345 — Compositionin revision. 

When complainant applies to High Court in ' 
revision that 'he has compromised Avith accused 
voluntarily, it should be accepted. On compo- 
sition accused is entitled to acquittal. Hakam 
Ali V. Emperor. 35 Cr. L. J. 579 : ■ 

147 I. C. 1081 : 35 P. L. R. 257 : 

6 R. L. 482 (1) : A. I. R. 1934 Lah. 317 (1). 

Ss. 345 (2), 429— Composition in revi- 
sion — Penal Code (Act XLV of 1860), of S. 417 — 
Cheating — Compromise put in before evidence 
recorded — Permission to compound, whether should 
be given — Refusal to give permission — Revision, 

A complaint under S. 417, Penal Code, alleged 
that the accused had borroAved a sum of money 
from the complainant on the security of a 
hand-note by falsely representing that the 
money Avas required for necessity of a khankah 
and for its sajjadana^in and that it was being 
borrowed on behalf of the latter. Process Avas 
issued against the accused but before any 
evidence was recorded, a petition of compromise 
Avas filed before the Magistrate. The Magis- 
trate refused permission to compound the case 
on the ground that the offence related to a 
public trust; On revision ; Held, that although 
the pretence of the accused Avas that the money 
Avas required for khankah or for sajjadanashin 
inasmuch as the hand-note Avhich he executed 
made himself personally liable, the funds of 
the khankah Avere not in any Avay put in 
jeopardy and that having regard to the fact 
that the compromise was arrived at an early 
stage of the case before any evidence was 
recorded, the Magistrate should have given 
permission to compound the offence. Nehal 
Ahmad Khan v. Emperor. ,26 Cr. L. J. 1345 : 

89 I. C. 385 ; A. I. R. 1925 Pat. 583 : 

Ss. 345 (2), 429— Composition in revi- ' 

sion— Power of High Court to grant permis- 
sion. 

The High Court has power under S. 439, 

Cr, P. C., to grant the permission necessary for 
compounding an offence under S. 345 (2) of the 
Code. Permission to compound should be 
granted if the parties are closely related and 
if it is to their mutual interest that the differ- 
ence betAveen them be removed and compromise 
effected so as to establish cordial relations 
between them. Emperor v. Bhaiyalal. 

30 Cr. L. J. 960 ; 

118 I. C. 681 : I. R. 1929 Nag. 281 ; 

A. I. R. 1929 Nag. 287. 

S. 345 (5-A) — Composition in revision, 

A Court of Revision can accept a compromise 
under Cl. (5-A) of S. 345. But that does not 
mean that the Court of Revision should accept 
a compromise in every case where there has 
been not only a; conAriction by the first Court 
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Ss. 344, 526 — Adjournment — Sessions 

trial, adjournment of, legality of — Procedure — 
Transfer of case, grounds for. 

Ordinarily a Sessions trial once begun should 
be continued de die in diem until it is finished. 
No such case should be adjourned for hearing 
except for very good reasons. When 
a single day was fixed for a Sessions trial 
and it was obvious that owing to the large 
number of witnesses to be examined the trial 
could not be completed on that day : Held, (1) 
that under these circumstances the Sessions 
Judge should have postponed the trial to some 
subsequent date when it could be continued 
de die in diem ; (2) that the refusal of the 

Sessions Judge to postpone the trial was a 
ground for transferring the case to some other 
Court. Ram Sarup v. Emperor. 

20 Cr. L. J. 127 : 
49 I. C. Ill : 17 A. L. J. 48 : 

1 U. P. L. R. All. 36 : 
A. I. R. 1919 All. 200. 

Ss. 344, 526 (8) (a) — Adjournment — 

Adjournment for filing application to High Court 
for trnnsfer — Adjournment granted on condition of 
payment of costs — Order for costs, held illegal and 
set aside. 

Accused asked for an adjournment in order 
to enable him to apply to the High Court for 
transfer. The Magistrate adjourned the case 
on condition that a sum of Rs. 20 was paid by 
way of costs : Held, that under S. il-M-, Cr. P. C., 
a Magistrate may adjourn a case on such terms 
as he thinks fit but this particular adjournment 
was one which was covered by the provisions 
of S. .*520, Sub-s. (8), and the Court had to 
grant it. It is true that the explanation to 
Sub-s, (9) says that nothing contained in 
Sub-s. (8) or Sub-s. (9) restricts the powers of a 
Court under S. 344, but at the same time it is 
difficult to sec how a Court can impose terms 
for granting an adjournment when it.is bound 
tn grant that adjournment whether the terms 
are accepted or not. Salck Chand v. Emperor. 

38 Cr. L. J. 142 ; 
166 I. C. 198 (If : 1936 A. L. J. 1123 : 
I. L. R. 1937 All. 161 : 9 R. A. 369 : 

1936 A. W. R. 985 ; 
A. I. R. 1936 All. 851. 

S. 344 — Adjournment of Appeal — Cosls, 

whether can he axoarded. 

S. 344, Cr, P. C,, is not applicable to appeals. 
Costs cannot, therefore, be awarded on the 
adjournment of an appeal, Sxiraj Bhan v. 
Emperor. 21 Cr. L. J. 201 ; 

54 I. C. 985 : 29 P. R. 1919 Cr. : 

2 U. P. L. R. Lah. 44 : 

85 P. L. R. 1920 : 
A. I. R. 1920 Lah. 289. 

— — S. 344 — Applicability. 

S. 344, Cr. P, C., is applicable to a case even 
before the issue of process under S, 204 of the 
Code and a Magistrate is entitled under the 
former section, if there be a reasonable cause 
for doing so, to postpone an inquiry or trial 
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and to postpone the issue of process under 
S. 204. Ram Sarnn Singh- v. Nikha Narain 
Singh. 26 Cr. L. J. 1179 : 

88 I. C. 603 : 6 P. L. T. 477 : 
3 Pat. L. R. 134 Cr. : 
A. I. R. 1925 Pat. 619. 
S. 344 — Bail, grant of. 

The mere fact that the investigation may 
continue for a long time is no ground for releas- 
ing accused on bail. Emperor v. Sooba. 

32 Cr, L. J. 1045 (2) : 
133 I. C. 617 : 53 All. 729 : 
1931 A. L. J. 617 : I. R. 1931 All. 729 : 

A. I. R. 1931 All. 617. 

S. 344 — Conditional adjournment, 

legality of — Adjournment on payment of costs, 
pozoer to grant — Police charge-sheet — Cosls, award 
of, against informant, legality of — ‘On such terms’; 
meaning of. 

It is competent to a Magistrate in a pending 
trial or proceeding, to grant an adjournment 
conditionally under S. 844, Cr, P. C,, on the 
payment of costs. The power can be exercised 
in a case tried on a report by the Police against 
the informant to the Police who, though a 
witness, virtually prosecutes the case. The 
words ‘ on such terms as it thinks fit ’ in the 
section are wide enough to cover an order 
making the payment of costs by one party to 
another a condition of granting an adjourn- 
ment. Sxmnasi Kudumban v. Sivasubramania 
Rone. 18 Cr. L. J. 612 : 

39 I. C. 980 r 5 L. W. 763 : 
22 M. L. T. 42 : 1917 M. W. N. 566 : 
33 M. L. J. 366 ; 40 Mad. 1131 : 
A. I. R. 1918 Mad. 538. 

Ss. 3j4, 526 (8), {9)— Conditional 

adjournment, legality of — Costs, order for. 

A Court can pass an order for costs under 
S. 344, Cr. P. C., and Sub-Ss. 8 and 9 of S. 526 
do not restrict this power. A Court cannot 
pass a conditional order of adjournment be- 
cause it has to pass such an order, but it may, 
when passing its order for adjournment, direct 
that the party whose application has neces- 
sitated adjournment shall pay costs of the 
opposite party. Ram Rakshpal v. Ram Nath. 

• ^0 Pr T T • 

173 I. C. 385 : 1937 A. L. J.' 1356 (1) 
10 R. A. 481 : I. L. R. 1938 All. 233 : 
1937 A. W. R. 1226 : A. I. R. 1938 All. 112. 

S. 344— Cost. 

Adjournment necessary as one accused is 
absent and unrepresented — Order for adjourn- 
ment cost is not justified. Gulab Singh v. Inder 
Singh. 36 Cr, L, J. 101 : 

152 I. C. 145 : 36 P. L. R. 74 : 
7 R. L. 258 : A. I. R. 1934 Lah. 441. 

S. 344— Costs — Adjournment of case — 

Costs, order for, validity of. 

The Cr. P. C. does not make special provision 
for costs in the course lOf a criminal trial and 
if S. 344 is to be regarded as justifying an order 
as to costs, it can only be where the circum- 
stances are exceptional and where for some 
reason or another the ordinary everyday 
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but that conviction has been upheld by the 
Court of Appeal. Jumo Sherkhan v. Emperor. 

36 Cr. L. J. 210 : 

152 I. C. 412 : 28 S. L. R. 109 : 

7 R. S. 596 : A. I. R. 1934 Sind 122. 

S. 345 — Composition of offence — 

Acquittal— Adjournment for verification, whe- 
ther necessary — Withdrawal of composition, lega- 
lity of. 

A composition of an offence once effected can- 
not be withdrawn. It is entirely immaterial 
for this purpose whether the terms of the com- 
position were carried out or not. As soon as 
valid composition is filed in Court, it is the 
duty of the Magistrate, without any unneces- 
sary delay to pronounce an acquittal. Where 
a composition signed by the parties is filed in 
Court and all the parties are before the Court, 
it is not necessary to adjourn the case for any 
verification of the compromise. Jhangtoo 
Barai v. Emperor. ^ 31 Cr. L. J. 1215 : 

127 I. C. 420 : 1930 A. L. J. 281 ; 

52 All. 254 : A. I. R. 1930 All. 409. 

S. 345 — Composition of offence— Accused 

charged with offences of house trespass, grievous 
hurt and unlawful assembly — Summoned under 
charge of grievous hurt — Compromise of whole 
matter — Subsequent prosecution of accused, if 
maintainable. 

The petitioners were accused of committing 
bouse trespass, causing grievous hurt and 
being members of an unlawful assembly. The 
Magistrate summoned the petitioner for the 
charge of the grievous hurt only. In the 
course of the hearing, a petition ofcompro-, 
mise was put in and the Magistrate sanctioned 
the -compromise. Subsequently, the complain- 
ant sought to revive the case on the ground 
that the terfns of the compromise had not been 
carried out : Held, that, as the parties were 
entitled to compound the offence of house 
trespass without the sanction of the Court 
and the Magistrate sanctioned the compromise 
of the offence of causing grievous hurt, and 
as the object of the unlawful assembly could 
only have been to commit those two offences, 
the accused could not be prosecuted any 
further. Basireddi v. Khayrat-Ali. 

14 Cr. L. J. 458 : 

20 I. C. 618 : 17 C. W. N. 948. 

S. 245— Composition of offence after con- 
viction. 

Accused who has been either committed or 
convicted cannot claim as of right that case 
against him be withdrawn on ground of com- 
promise the offence being compoundable. 
Jumo Sherkhan v. Emperor. 

36 Cr. L. J. 210 ; 

152 I. C. 412 : 28 S. L. R. 199 : 

7 R. S. 596 : A. I. R. 1934 Sind 422. 

S. 345 — Composition of offence after 

conviction — Appellate Court, xohether bound to 
give effect to composition. 

The composition of an offence is permissible 
only up to the time of the judgment, and 
not after.' After conviction, there can be no 
composition without the leave of the Court, and 
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an Appellate Court is not bound to recognise 
and give effect to an agreement which the 
parties might enter into after the conviction 
of the accused. In re : Pedakanti Chinna 
T^agadu. 20 Cr. L. J. 832 ; 

53 I. C. 832 : 11 L. W. 33 : 

A. I. R. 1920 Mad. 245. 

S. 245— Composition of offence — Arbitra- 
tion agreement filed in Court— Adjournment 
requested — Case, whether compounded. 

The complainant and the accused in a com- 
poundable case filed a petition of compromise 
agreeing to be bound by the decision of certain 
arbitrators and asking the Court to grant an 
adjournment for settlement of dispute. The 
award was subsequently not accepted by the 
complainant, and he wanted the Court to 
proceed with the trial : Held, that the peti- 
tion of compromise had not the effect of 
compounding the case within the meaning of 
S. 345, Cr. P. C., as the fact that the parties 
asked for an adjournment of the case showed 
that what the parties contemplated was that 
the arbitrators should go into the matter, 
and that, after effect was given to their deci- 
sion by mutual agreement, the case would be 
compromised. Srish Chandra Chose v. Abani 
Nath Hazra. 26 Cr. L. J. 1584 : 

90 I. C. 544 ; 42 C. L. J. 139 ; 

A. I. R. 1926 Cal. 266. 


: S. 345 — Composition of offences at late 

stage— Some offences compoundable, others not — 
Refusal to give leave to compound. 

Where a compromise was arrived at a late 
stage, some of the offences were not com- 
poundable, and the complainant pleaded that 
the compromise was arrived at by threat and 
coercion and the Magistrate ordered the case 
to proceed : Held, that there was no lawful com- 
position and the order of the Magistrate was 
not erroneous. Hanmant Shrinivas v. Emperor. 

31 Cr. L. J.353 : 

122 I. C. 118 : 31 Bom. L. R. 789 : 

A. I. R. 1929 Bom. 375. 


S. 245— Composition of offence before 

complaint, effect of — Penal Code {Act XLV of 
1860), S. 341— Wrongful restraint. 

An offence is complete when the acts constitut- 
ing it have been committed, apart from whether 
any complaint or charge has been laid before 
the Court or not. An offence under S. 341, 
Penal Code, may be compounded without the 
permission of the Court under S. 345 (1). ^ It 
is not, therefore, necessary that a composition 
in such a case should be arrived at after the 
complaint has been filed in Court. A com- 
position arrived at between the parties with 
regard to such an offence before a complaint 
is filed in Court is binding upon the parties 
and operates as an acquittal. F. M. Torpey 
V. Emperor. 28 Cr. L. J. 495 : 

101 1. C. 671 : 25 A. L. J. 396 : 

49 All. 484 : A. I. R. 1927 AU. 375. 

-S. 345 — Composition of offence. 


npound'ng of compoundable offence Suit 
/lomafTAG foAfe AnriQt-.ihiifcins thc Original 
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S. 344— Power of Magistrate to set 

aside stay- 

Civil litigation being deliberately delayed — 
Magistrate may set aside stay and proceed 
with criminal case. Itmatavml Vdhomal v. 
-Sajanmal Mehrimal. 36 Cr. L. J. 94 : 

152 I. C. 3^2 : 7 R. S. 89 : 
A. t R'. 1934 Sind 143. 

-S. 344— Remand — Grant of. 

A Magistrate can order remand under 
S. 344 even without report under S. 173. 
Nittia Gopal Roy v. Nani Qopal Karmakar. 

32 Cr. L. J. 1045 : 
133 I. C. 617 ; 53 All. 729 : 
1931 A. L. J. 617 : 1. R. 1931 All. 729 : 

A. I. R. 1931 AH. 617. 

S. 344 — Remand. 

Matters to be considered in deciding 
whether remand should be granted under 
S. 344 stated. Emperor v. Sooba. 

32 Cr. L. J. 1045 : 
133 I. C. 617 : 1931 A. L. J. 617 : 
53 All. 729 : 1. R. 1931 All. 729. 

A. I. R. 1931 All. 617. 

S. 344 — Remand, loben ordered — Practice. 

A remand to custody should not ordinarily 
be ordered under S. 344, Cr. P. C., W’ithout 
' first recording some evidence, where such 
evidence is available, to show tliat good 
ground exists for believing the accused person 
to have committed a non-bailable offence. 
Where after one remand the accused is again 
brought up, some ducct evidence of the guilt 
of'the accused should be required to justify the 
refusal of bail and with each remand the 
necessity for producing such evidence increases. 
Ahmadali v. Emperor. 16 Cr. L. J. 705 : 

30 I. C. 996 : 1 N. L. R. 162 : 
A. I. R. 1915 Nag. 28. 

S. 344— Revision, application to. 

Provisions of S. 344, Cr. P. C., do not apply 
to proceedings in revision. Jethanand Thawar- 
das V. Tahilram. 38 Cr. L. J. 119 : 

165 I. C. 993 •• 9 R. S. 115 : 
30 S. L. R. 357 : A. 1. R. 1936 Sind 235. 

— -S. 344 (1) — Scope. 

Explanation — Order postponing commence- 
ment of enquiry or trial — Existence of 
reasonable cause, is , condition precedent — 
Explanation is not exhaustive. Sundar Ram 
V. Emperor. 34 Cr. L. J. 1194 : 

146 I. C. 167 : 37 C. W. N. 683 : 
6 R. C. 182 : A. I. R. 1933 Cal. 752 (2). 

— — S. 344 — Scope of — Stay of proceed^ 

ings. 

S. 344 refers specially to the stay of any 
inquiry or trial and this definitely includes a 
preliminary enquiry under S. 202. Rewalmal 
Vdhomal v. Sajanmal Mehrumal, 

36 Cr. L. J. 94 : 
152 I. C. 382 : 7 R. S. 89 : 
A. I. R. 1934 Sind 143. 

— S. 344 — Scope of. 

The powers vested in the Magistrate by 
S. 344 are very wide. There is no hard and 
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faiz Muliitmmad v. Abbas 

A. I. R. 1935 Sind 187. 

of criminal proceedines 

ctvil-Pnnciples-Civil suit. inslihUed 
f^ler complaint to stifle criminal proceedinss— 
^lay, granting of. ^ 


An order staying criminal proceedings pend- 
mg civil suit relating to the same matter 
should be granted only if special grounds 
exist, the general rule being that the High 
Court should avoid staying proceedines in 
the lower Courts. Where I civil suit fs in- 
stituted and thereafter a complaint is filed 
with the object of prejudicing the trial of 
the civil suit, the trial of the criminal case 
may well be postponed. But where a civil 
suit is instituted after a complaint, as a 
counter-blast and particularly with a view 
to postpone the criminal proceedings till 
they are stale, stay should not be granted. 
In the matter of : Bhagwat Prasad v. Ramkisun 
Ram Sonar. 31 Cr. L. T. 766 : 

125 I. C. 124 : 11 P. L. T. 310 : 

A. I. R. 1930 Pat. 351. 


S. 344— Stay of criminal proceedings. 

Discretion of Magistrate, how to be exercised, 
stated. Reivatmal Udhomal v. Sajanmal Mehru- 
mal. 36 Cr. L. J. 94 : 

152 I. C. 382 : 7 R. S. 89 : 

A. I. R. 1934 Sind 143. 

S. 344 — Slay of criminal proceedings, 

pending civil — Principles. 

No hard and fast rule can be laid down as 
to stay of proceedings in a Criminal Court 
pending the decision of a civil suit in regard 
to the same subject-matter. Each case must 
be determined upon its own facts. Even if 
some or all of the matters materially in 
issue are the same that, in itself cannot 
be a reason for staying the criminal pro- 
ceedings. Where prosecution is public, the 
Court, as a rule, in the exercise of its in- 
herent jurisdiction, would not stay criminal 
proceedings ; where it is private, there would 
not be the same reluctance of the Court to 
interfere. If the object of the criminal 
proceedings be in reality to prejudice the 
trial of the civil suit or coerce the accused 
to a compromise, the Magistrate should, as a 
general rule, postpone the enquiry. In many 
cases the proper course would be to e.xpedite 
civil proceedings where a question of fact 
involved therein is also raised in criminal pro- 
ceedings. Gopal Chandra Chakraborti v. Empe- 
rnT 81 Cr. L. I- 211 . 

121 1. C. 308 : 33 C. W. N. 969 .- 
57 Gal. 558 : A. I. R. 1929 Cal. 563. 

S. 344— Slay of criminal proceedings 

pending civil litigation — Rule of prudence. 

The rule that criminal proceedings should 
not be started when the same question ^ is 
also involved in a pending civil litigation 
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to a composition of the offence under S. 345, 
and does not oust the jurisdiction of the 
Magistrate to try the case. A Magistrate is 
not bound to recognize a reference to 
arbitration and wait for the arbitrators to 
make the award though it will be reasonable 
to do so. If he does not ciioose to wait, he 
will not be doing anything illegal. But if he 
chooses to wait and then there is an award, 
that award may amount to a compounding of 
the offence and if it is an offence coinpoundable 
under S. 345, effect will be given to such 
compounding. Ramalinga Iijer v. Biidda 
Varadarajulu Iyer. 26 Cr. L. J. 1594 : 

90 I. C. 666 : 22 L. W. 390 : 49 M. L. J. 544 : 
1925 M. W. N. 753 : A. I. R. 1925 Mad. 1211. 

^ Ss. 345, 435 — Composition of offence — 

Record called by District Magistrate for transfer 
of case to another Magistrate — Magistrate, former, 
whether has jurisdiction to record composition. 

When a District Magistrate calls for the 
papers of a case under S. 435, Cr. P, C. with a 
view to withdraw the case from the file of 
the Magistrate before whom it is pending 
and to refer it for trial to another Magistrate, 
the case is no longer on the file of the former 
Magistrate and his jurisdiction over the case 
is suspended. An order made by that 
Magistrate recording a composition of the 
offence and acquitting the accused under 
S. 345, Cr. P. C. after the order of the District 
Magistrate calling for the record is void and 
of no effect. In re ; Maruti Vithu. 

26 Cr. L. J. 996 : 
87 I. C. 596 : 27 Bom. L. R. 380 ; 49 Bom. 533 : 

A. I. R. 1925 Bom. 247. 

Ss. 345, 439 — Composition of offence in 

revision. 

Neither the High Court nor the Judge of a 
Court of Session, when sitting as a Court of 
Revision, has the power, in view of S. 345, 
Cr. P. C., to allow an offence to be 
compounded. Ram Baran Singh v. Emperor. 

21 Cr. L. J. 447 : 
56 I. C. 239 : 2 U. P. L. R. All. 140 : 
18 A. L. J. 574 : 42 All. 474 : 
A. I. R. 1920 All. 169, 

S. 345 — Composition of offence, effect of 

— Bond executed for keeping peace — Forfeiture of 
in absence of other evidence — Legality. 

The composition of an offence under S. 345 (0), 
Cr. P. C., shall have the effect of an acquittal 
of the accused with whom the offence has 
been compounded and if there is no other 
evidence on the record to show that the 
accused committed a breach of the peace, the 
orders forfeiting part of the bond not being 
supported by any evidence is illegal, Chanda 
Singh V. Emperor. ' 41 Cr. L. J. 359 : 

186 I. C. 642 : 12 R, L. 426 : 
A. I. R. 1940 Lah. 32. 

S. 345 {(>)— Composition of offence out of 

Court — Jijfect — Enquiry by Magistrate — Proof 
ousts jurisdiction. 

The provisions of S. 345 (G) indicates that the 
composition of an offence has the same effect 
in a critninal trial as it would have in -a Civil 
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suit. It operates as a complete bar to the 
prosecution. The composition need not be 
effected in Court, and the plea by the accused 
that the offence charged has been compounded 
out of Court, must be inquired into by the 
Magistrate trying the accused, and, if proved, 
would bar the jurisdiction of the Magistrate to 
go on with the trial. Imperator v. Miilo. 

14 Cr. L. J. 292 : 
19 1. C. 948 : 6 S, L. R. 284. 

Ss. 345, 439 — Composition of offence in 

revision. 

The High Court sitting as a Court of Revision 
under S. 439, Cr. P. C. have no power to allow 
the composition of an offence under S. 345 of 
the Code. Emperor v. Harnam Singh. 

20 Cr. L. J. 87 : 
48 I. C. 887 : 35 P. R. 1918 Cr. : 

A. I. R. 1919 Lah. 471. 

— Ss. 345 (5), (1) (d) — 439 — Composition 

of offence in revisio)i. 


A Court exercising revisional jurisdiction has 
no power to sanction the composition of 
an offence when entered into after the convic- 
tion of the accused. Audhi Rai v. Emperor. 

23 Cr. L. J. 80 : 

65 I. C. 432 : 3 P. L. T. 458 : 

A. I. R. 1922 Pat. 89. 

Ss. 345 (5-a), 439 Composition of 

offence in revision. 

Under S. 345 (5-A), Cr. P. C., a High Court 
acting in the exercise of its powers of revision 
under S. 439 of the Code may allow any party 
to compound any offence which he is compe- 
tent to compound under that section. Brij 
Behari Lai v. Emperor. 25 Cr. L. J. 1005 : 

81 1. C. 717 : 21 A. L.J. 838 ; 

46 All. 91 : A. I. R. 1924 All. 209. 


Ss. 345 (d), 429~Coniposition of. 

offences in revision. 

In two cross-cases the accused persons were 
convicted under Ss. 325 and 147, I. P. C. 
On appeal the charges of grievous hurt and 
riotin" were eliminated and their conviction 
undcr^S. 323, I. P. C., was ordered. On revi- 
sion, application was made to give effect to the 
compounding of offences which the accused 
persons had agreed to in the meanwhile. The 
Chief Court granted the application. Nidhan 
Singh V. Emperor. 1 Cr. L. J. 509 : 

^ , 5 P. L. R. 252. 


245 — Composition outside Court — 

Dispute between partres at time of hearing— 
Power of Court to take evidence— Monetary con- 
sideration, necessity of. 


composition of a criminal case arrived at 
the parties outside the Court comes within 
E terms of S. 345, Cr. P. C., and has the 
ect of an acquittal. Where an offence has 

en compounded outside the Court, but sub- 

luently at the time of hearing, one of the 
rties resiles from the agreement, it is corn- 
tent to the Court to take evidence as to the 
■turn of the agreement and give effect to it. 

monetary consideration is necessary to 
,ke the composition valid ; it is enough if 
between the narties to 
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Cr. P . CODE (1898), S. 345 
S.345. 

(i) Cr. P. C. 1898, Ss. 197, 198, 248. 

— S. 345— Penal Code {Act XLV of 1860), 

Ss. W, 325— Rioting and grievous hurt— Compro- 
mise sanctioned hy Court with regard to charge of 
grievous hurt— Charge of rioting, whether fails— 
Procedure— Acquittal— Revision. 

Where, in a case under Ss. 147, 325, Penal 
Code, the Court gives sanction to the compro- 
mise of the charge under S. 325, this has not 
the effect of ipso facto operating as an acquittal 
of the accused with respect to the charge under 
S. 147. The proper procedure in such a case, 
if the circumstances justify it, is for the Magis- 
trate to acquit the accused with regard to 
the charge under S. 325 and to discharge them 
in respect, of the accusation under S. 147. 
Emperor v. Jarnali. 26 Cr. L. J. 686 : 

861. C. 62 ; 26 P. L. R. 35 : 
A. I. R. 1925 Lah. 464. 

S. 345 — Applicability — Income-tax 

Act (II of 1SS6), S. 36— Collector deciding objec- 
tions to assessment of Income-tax as Revenue 
Court— Prosecution ordered for false statement 
in declaration. 

S. 345, Cr. P. C. applies to proceedings before 
inferior Criminal Courts, and an order of a Col- 
locter under S. 30, Income Tax Act, arising out 
of a proceeding pending before another officer, 
does not fall within the purview of tiiat section. 
A Collocter deciding an objection to the assess- 
ment of income-tax may possibly be regarded 
as a Revenue Court. Ganga Sahai v. Emperor. 

15 Cr. L. J. 2 : 
22 1. C. 146 : A. I. R. 1914 Oudh 114.* 

S. 345 — Composition — Case under 5. 49S, 

Penal Code — Party competent to compromise. 

An order of acquittal, in respect of an offence 
under S. 498, Penal Code, which is the result of 
the offence having been compounded by a com- 
plainant other than the husband, is illegal. 
Mahbub AH Khan v. Emperor. 

24 Cr. L. J. 780 ; 
74 I. C. 444 ; 4 L. L. J. 448. 

S. 345 — Composition — Case under S. 498, 

Penal Code-^Parlies competent to compromise. 
Where, during the absence of a husband in 
jail, his wife was enticed away, and his aunt in- 
stituted a complaint under S. 498, Penal Code, 
but subsequently, before the framing of a 
charge^ withdrew it, wliereupon the Magistrate, 
acting under S, 345, Cr. P. C., acquitted the 
accused : field, that the aunt of the husband 
was not competent to compound the offence, 
that the order of acquittal was not justified, 
and that the husband on release from jail was 
entitled to institute a complaint against the 
same accused and to have that complaint adju- 
dicated upon. Harnam Singh v. Sain Dass. 

24 Cr. L. J. 120 ; I 
71 1. C. 248. j 

— S. 345 — Composition, denial of — 

Enquiry by Magistrate. 

Denial of compromise by complainant — 
Magistrate must enquire whether compromise 
was effected. Madari v. Emperor. 

32 Cr. L. J. 1034 : 
32 P. L. R. 293 (2) ; I. R. 1931 Lah. 784 : 

A. I. R. 1931 Lah. 402 (1). 


Cr. P. CODE (1898), S. 345 

Where a composition alleged by the com 
plamant is denied by the accused, it is\he 
Magistrate to satisfy himsdf 
whether the case was compounded or not. 
He cannot acquit the accused without enquiring 
into the matter. Abdul Jabbar v. Emperor. 

33 Cr. L. T. 109"- 
135 I. C. 271 : 25 S. L. R. 341 : 

I. R. 1932 Sind 31 : A. 1. R. 1932 Sind 7. 


Irate. 


• ^45— Composition— Duly of Magts- 


Before a composition of an offence can be 
allowed under S. 345, the Court must be 
satisfied that the composition is legal and 
valid in law. Hanimant Shrinivas v. Emperor 

31 Cr. L. J. 353 1 
122 I. C. 118 : 31 Bom. L. R. 789 ; 

A. I. R. 1929 Bom. 31. 


S. 345 — Composition — Dufy of Magis- 
trate — Reference to outside authority. 

In the ease of an offence under S. 325, 
Penal Code, which is compoundable under 
S. 345 (2), it is illegal for the Magistrate 
Who is seized of the case to make a reference 
to another Court for instructions whether to 
accept a compromise or not. He must accept 
or Aisallow it himself. Sultan v. Emperor. 

35 Cr. L. T. 1372 : 

151 1. C. 532 (b) : 35 P. L. R. 329 : 

7 R. L. 155. 


S. 345— Composition, mode of— Docu- 
ment of compromise — Wilhdraxoal. 

S., a Railway passenger, complained to the 
Police that be had been assaulted and abused 
by J., the Guard of the train in which he had 
travelled. Upon this J. was charged with 
the commission of offences under S. 323 and 
.504, Penal Code. At the trial, he produced 
a document alleged to have been written by 
S. which said : “ Mr. J. has come to me 
and offered an unconditional apology. T beg 
to withdraw the case against him. ” 5. ad- 
mitted the agreement but said that it was 
‘ given for office and not for Court ’ and tliat 
he wished the accused to be tried. The 
Magistrate held that the agreement was not 
a compromise but a withdraw-al which could 
only be made by ' intimation to the Magis- 
trate ’ and finding the accused guilty sen- 
tenced him to a fine. On a reference of the 
case to the High Court : Held, that the case 
had been compounded by S. and the con- 
viction of J. was illegal. Emperor v. John. 

24 Cr. L. J. 758 : 
74 I. C. 262 : 45 All. 145 ; 
A. I. R. 1923 AH. 474. 

S. 345— Scope of— Composition — Mone- 
tary consideration, necessity of. 

The compounding of an offence signifies 
that the person against whom the offence 
had been committed had received some 
gratification to act as an inducement for his 
desiring to abstain from prosecution. A 
lawfal composition may be effected within 
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or even to permit the same to be liled. Guru 
Prasad Saha v. Ajodhya i^alh Parhi. 

20 Cr. L. J. 552 : 
51 I. C. 840 : A. I. R. 1919 Pat. 545- 

— S. 345 — Compromise— Party eiUilled to 

compound — Hurt caused to three persons, one of 
them died — Compromise as regards the deceased. 

Under S. 045, Cr. P. C., tlie jierson to wliom 
the hurt is caused is tlic only person who can 
compound. Therefore, where an offence, under 
S. 323, Penal Code, was committed on tliree 
persons, and one of wliom died subseciucntly, 
tire remainin'' two cannot lawfully eomirromise 
the offence as regards the deeeased. Emperor 
V. Sultan Singh. 10 Cr. L. J. 473 : 

4 I. C. 24 ; 6 A. L. J. 882. 

S. 345 — Compromise — Person entitled to. 


Cr. P. CODE (1893). S. 345 

the question to an outside agency. In asking 
for an opinion of the Police, the action of the 
Magistrate is particularly reprehensible in that 
it is bound to give rise to the impression that 
Magistrates are influenced in their decisions by 
the opinion of the Police. Pratap Singh v. 
Emperor. 38 Cr. L. J. 689 : 

169 I. C. 33 : I. L. R. 1937 Nag. 183 : 
9 R. N. 291 : A. I. R. 1937 Nag. 114. 

S. 345 (5-A) — Compromise in revision 

— No impropriety in order of loxoer Courts — 
Case heard and determined by competent Court — 
High Court, if can record compromise — Use of 
discretion— .iggrieved person must be before High 
Court. 

It is clear from the language of S. 439, 
Cr. P. C., read with S. 345 (5-A) of the Code 


The only person who can eomjjoimd a ease 
under S. 498, Penal Code, is the husband of the 
woman. Mir Alain v. Emperor. 

23 Cr. L. J.690: 
69 I. C. 370 : A. I. R. 1922 Lah. 177. 

-S. 345 — Compromise by leave of Court — 

Revision. 

It is tire duty of a .Magistrate, in each ease 
which is eompoundable witli his leave, to decide 
whether he will or not allow a compromise and 
the responsibility rests entirely with him. 
Wfrere tire offence is not of a .serious nature and 
a compromise is arrived at a very early stage, 
tlie .Magistrate ought to allow the compromise. 
In this case, a compromise that had been 
disallowed by the Trying Court was allowed 
by the High Court in revision. Seica Singh v. 
Emperor. 23 Cr. L. J. 85 : 

65 I. C. 437 : 7 P. W. R. 1922 Cr. : 


that tlie High Court can, in certain circums- 
tances, allow a compromise to be recorded in 
! the exercise of its revisional jurisdiction in the 
case of any proceeding, the record of which has 
been called for by itself or which has been 
; reported for orders or which otherwise comes 
1 to its knowledge. The High Court is competent 
: to record the compromise having regard to 
i the provisions of S. 345 (5-.A) even although 
! there is no impropriety in the order of either 
of the lower Courts in suitable circumstances; 
the parties can be allowed in such cases to com- 
promise their disputes even after the cases in 
which they were concerned had been heard 
and determined by the Courts competent to 
try them. But the exceptional powers 
conferred by S. 345 (5-A) should not be used 
where the proceedings before the lower Court 
disclose no irregularity or impropriety, except 
where the record indicates that the parties 


A. I. R. 1922 Lah. 138. 

S. 345 — Compromise' by leave of Court 

— Trying Magistrate referring to .Superintendent 
of Police or District .tlagistrate, legality of. 

Tile parties to a ease under S. .‘125, Penal Code, 
cornprornisetl the case and a()plied to the 
trying .Magistrate for (lermission to eonqjound. 
Tlie latter recorded the .statement of the parties 
and referred the application for permission to 
compromise to the District Magistrate with a 
recommendation that the permission sought for 
might be allowed, and the District iMagistrate 
ordered tliat the ease must go on nnle.s.s the 
Superintendent of Police chose to withdraw 
it : Held, that the trying .Magistrate was 
entirely wrong in referring the matter to the 
District Magistrate as the duty of granting 
permission is cast by law upon him and that 
duty cannot be assigned either to the District 
Magistrate or the Police. Partab Singh v. 
Emperor. 32 Cr. L. J. 20 (b) : 

127 I. C. 712 : 31 P. L. R. 121 : 

I. R. 1930 Lah. 872 : 

A. I. R. 1930 Lah. 272. 

^S. 345 (2) — Compromise, by leave of i 

Court — Duly of Court — Reference to Police. 

Under S. 345 (2), Cr. P. C., an offence punish- 
able under S. 325, Penal Code, may only be 
compounded with the permission of the tJourt 
before which any pro,sei‘ution for such offence is 
pending and the Magistrate should not refer 


, made some attempt to compromise their 
differences while the matter was still before 
the trial Court and before the Court passed 
final orders. Ordinarily the party who seeks 
to invoke the jurisdiction of the High Court 
under Sub-s. (5-.A) of S. 345, must be the 
person aggrieved by the offence which has 
been committed and not an accused person 
or a iierson who has been convicted in respect 
of that offence. In any event, it would not be 
comjietcnt for the High Court to allow a 
compromise to be recorded under Sub-s. (5-A) 
of S. 345, unless the aggrieved persons were 
actually before the High Court and had 
expressly recorded their consent to such a 
compromise being recorded. Baburali Sardar 
V. Kala Chnnd Bepari. 41 Cr. L. J. 125 : 

185 I. C. 177 : I. L. R. 1939 Cal. 567 : 

12 R. C. 347 (2) : A. I. R. 1939 Cal. 728. 

— S. 345 — Compromise out of Court — 

High Court, tohelher can give effect to, on 
revisional side. 

The parties to a criminal case have no locus 
standi to ask the High Court silting on the 
revisional .side to treat the compromise which 
they have made of their own free-will out of 
Court us one coming under S, 345, Cr. P. C. 
Adhar Chandra Dey v. Subodh Chandra Ghosh. 

15 Cr. L. J. 728 : 

26 I. C. 176 : 18 C. W. N. 1212 : 

A. I. R. 1914 Cal. 901. 
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Cr. P. CODE (1898), S. 250 

S. 250 — Applicability. 

S. 250 does not apply to proceedings under 
S. 107. Baij Nath v. Kalicharan. 

28 Cr. L. J. 604 : j 
102 I. C. 780 : 25 A. L. J. 493 ; 
49 All. 750 : A. I. R. 1927 All. 531. 

S. 250 — Applicability. 

The words in S. 250 cannot be read at large 
and divorced from the words of S. 190, with 
which they are closely associated. S. 250 
will apply to information given by a 
Police Officer if that information can come 
as a complaint under Cl. (a) of S. 190 (1), but 
S. 250 will not apply to a Police report 
falling under Cl. (b) of S. 190 (1) 

Muhammad Hashim v. Emperor. (F. B.) 

41 Cr. L. J. 788 : 
189 I. C. 703 ; 1940 Kar. 470 : 

13 R. S. 47: 
A. I. R. 1940 Sind 134. 

S. 250 — Applicability to enquiry under 

S. 107, Criminal Procedure Code. 

A person whose application for security for 
keeping the peace, under S. 107 is rejected, 
cannot be ordered to pay compensation under 
S. 250. Pam Badan Singh v. Janki. 

24 Cr. L. J. 228 : 
71 I. C. 692 : 21 A. L. I- 207 : 
45 All. 363 : A. I. R. 1923 All. 332. 

S. 250 — Applicability to mainteance 

petitions. 

Where a Magistrate ordered payment of 
compensation to the counter-petitioner in an 
application for maintenance under S. 488 : 
Held, that an application for maintenance is 
not a complaint of an offence or an accusation 
of an offence and the Magistrate cannot order 
payment of compensation. Amboo v. Baboo. 

11 Cr. L. J. 156 : 

4 I. C. 1045 (2) : 6 M. L. T. 261. 

S. 2SQ— Applicability to vroceedinss 

under S. 107. 

Compensation under S. 250 cannot be awarded 
in a ease in which an application has been 
made to a Magistrate with a view to his taking 
proceedings under S. 107, Cr. P. C. In re ; 
Pam Sukh Pai v. Mahadeo Pai. 

11 Cr.L. J. 446 : 

7 I. C. 290 : 7 A. L. J. 743. I 

S. 250 — Applicability to Sessions cases. 

S. 250 applies only to cases of offences triable 
by a Magistrate, and not to a ease where the 
accused is charged with an offence triable ex- 
clusively by a Court of Sessions. Emperor v. 
Chhaba Dolsang. 18 Cr. L. J. 438 : 

39 I. C. 303 : 19 Bom. L. R. 60 : 

A. I. R. 1916 Bom. 96. 

S. 250 — Applicability, rohether applicable 

to enquiry under S. 107. 

S. 250 is only applicable in a case instituted 
by complaint, or on information given to a- 
Police Officer, or to a Magistrate whereupon a 
person is accused before a Magistrate of an 
“offence,” and does not apply to an enquiry 


Cr. P-. CODE (1898), S. 250 

under S. 107 of that Code. Mannu Khanv 
Chandi Prasad. " 23 Cr L T 474 • 

'67 I. C. 826 : 20 A. L. J.’ 624 • 

4 U. P. L. R. All. 161 : 
A. I. R. 1922 AU. 321. 

S. 250 — Applicability — Workman's 

Breach of Contract Act, Ss. 1, 2 — Complaint against 
workman, dismissal of — Compensation. 

A Magistrate has no jurisdiction, when dismis- 
sing a complaint under S. 1 of the Workman’s 
Breach of Contract Act, to direct the com- 
plainant to pay compensation to the accused. 
Jamil Ahmad v. Muhammad Ishaq. 

20 Cr. L. T, 570 : 
52 I. C. 58 : 17 A. L. J. 165 : 
41 All. 322 : A. I. R. 1919 All. 395. 

— S. 250 — Compensation — Penal Code, 

S. 211 — False charge — Sanction of Police Officer 
— Paying of charge-sheet by Constable — Discharge 
— Award of compensation against Constable. 

Where, on an order made by an Assistant 
Superintendent of Police for the prosecution 
of an accused under S. 211, Penal Code, the 
accused was put upon her trial on a charge- 
sheet laid by a Police Constable and the Magis- 
trate directed her discharge at the same time 
directing the Constable to pay accused a com- 
pensation of Rs. 10 : Held, that the order for 
payment of compensation was illegal, as the 
Constable was not the person upon whose 
complaint or information the order was made. 
Subramanya Pillai v. Pakia Nadatchi. 

12 Cr. L. J. 482 : 
12 I. C. 90:21 M. L.J. 144: 

lOM. L. T. 191. 

S. 250 — Compensation not allowed — 

Prosecution. ' 

The failure to make an order under S. 250 
awarding compensation against a complainant, 
does not preclude the Magistrate from directing 
the prosecution of the complainant for perjury. 
Ma Ma v. Emperor. 12 Cr. L. J. 521 : 

12 I. C. 289 : 4 Bur. L. T. 246. 

S. 250 — Compensation —Award — 

Accused neither discharged nor acquitted — Award- 
ing compensation, legality of — Transfer of case — 
Prosecution witness stating admission by com- 
plainant regarding falsity of case — Uischarge, 
propriety of — Procedure, 

An order under S. 250, awarding compen- 
sation to the accused cannot be passed with- 
out discharging or acquitting him. Where 
a Magistrate does so, it will be a good ground 
for transfer of the case from his Court. It is 
not a proper exercise of the discretion vested 
in the Magistrate under S.' 253, to discharge 
the accused on the statement of a prosecution 
witness that the complainant had, on a 
previous occasion, -admitted that the com- 
plaint was a false one. In such cases the 
proper course to follow for a Magistrate is to 
hear the whole evidence and then to come to 
the conclusion and to take action, if proper, 
under S. 250. Earn Lubhaya v. Jagan Nath. 

30 Cr. L. J. 854 : 
117 I. C. 883 : 30 P. L. R. 361 : 
I. R. 1929 Lah. 707 : A. I. R. 1929 Lah. 623. 
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S. 345 {2)— Scope oj— Offence com pound- 

able wilh permission ■ of Court — Compromise 
effected put of Court — Court's power to enquire 
into factuni of compromise — Composition, when 
valid. 

In the case of an offence compoundable with 
the permission of the Court, there is no rule of 
law enabling a Court to hold an enquiry into 
the factum of a compromise alleged by one 
party to have been effected out of Court but 
denied by the other and to give effect to such 
compromise. S. 345, Cr. P. C., is exhaustive 
on the subject of the. composition • of offences 
mentioned therein. In cases falling under 
S. 345 (2), the permission of the Court before 
which a prosecution is pending is essential 
before the case can be validily compounded. 
Naurang Pai v. Kidar Nath. 29 Cr. L. J. 585 : 

109 I. C. 601 : 9 Lah. 406 : 29 P. L. R. 510 : 

A. I. R. 1928 Lah. 232. 

— — : S. 345, (2) (1) (7)— Scone of— Offence 

under S. 420, Penal Code, if can be eompounded 
before cballan by Police is put up. 

An offence under S. 420, Penal Code, can 
only be compounded with the permission of 
the Court and an argument that it can be 
compounded without permission before the 
challan is put by the Police, would amount 
to take the offence out of the category of 
the offences mentioned in Sub-s. (2) and 
put it within the category of those men- 
tioned in Sub-s. (1) of S, 345, Cr, P, C. 
Sub-s. (7) of that section lays down that no 
offence shall be compounded e.xcept as provid- 
ed by that section and any arrangement entered 
into between the parties before the case 
corhes into Court at all is ineffective. When 
the case had been challaned, it is open to the 
parties to renew their application for com- 
pounding but then composition can only be 
effected with the consent of the Court. Har- 
swariip V. Emperor. 39 Cr. L. J. 59 (b) : 

172 1. C. 89 ; 20 N. L. J. 244 ; 10 R. N. 159 : 

A. I. R. 1938 Nag. 37. 

S. 345 — Withdrawal from prosecu- 

•tion, application for — Penal Code (Act XLV of 
1860), Ss. 342, 343~Complninl under S. 342— 
Accused by mistake summoned under S. 343. 

A complaint, as well as the statement on 
oath of the complainant, disclosed the com- 
mission of an offence punishable under S. 342, 
Penal Code, but by mistake the accused was 
summoned under S. 343 of that Code. The 
complainant subsequently filed an application 
withdrawing from the prosecution but the 
application was refused on the ground that 
as the accused had been summoned under 
S. 343, Penal Code, the complainant had no 
right to withdraw : Held, that the fact that 
the accused had by mistake been summoned 
under S. 343, Penal Code, did not deprive 
the complainant of his right to withdraw from 
the prosecution, and that all proceedings had 
subsequent to the filing of the application of 
withdrawal were illegal, Kadir v. Emperor. 

22 Cr. L. J. 493 : 

62 I. C. 189 : 1921 Pat. 16 ; 

2 P. L. T. 602 : A. I. R. 1921 Pat. 75. 


Cr. P. CODE (1898), S. 346 

S. 345, 346 — Withdrawal of case, peti- 
tion for — Reference to Police, whether proper. 

A petition for withdrawal of a case should 
be judicially determined by the Magistrate 
himself and it is wholly improper to refer 
the matter to the Police for report and then 
to act on the report in refusing or allowing 
w’ithdrawal. Azizur Rahman v. Emperor. 

27 Cr. L. J. 545 : 
93 I. C. 1041 : 43 C. L. J. 214 : 
A. I. R. 1926 Cal. 590. 

S. 345 — Written compromise, effect of 

— Compromise filed in Court, effect of — Further 
proceedings, whether can be taken. 

Where the parties to a criminal proceed- 
ing file a written compromise in Court under 
S. 345, Cr. P. C., such compromise amounts to 
an acquittal of the accused, and no further 
proceeding can be taken against him at the 
instance of the complainant in respect of the 
subject-matter of the compromise. .Hem 
Chandra Dutta v. Girendra Chandra Chaudhury . 

22 Cr. L. J. 301 : 
60 I. C. 797:33 C. L.J. 226 : 
A. I. R. 1921 Cal. 403. 

S. 346. 

See also Cr. P, C., 1898, Ss. 201, 202, 

340, 349, 350. 

Ss. 346 and 332 — Commitment to ihe 

Sessions— Commitment made under S. 346, Cri- 
minal Procedure Code — De novo trial, if. neces- 
sary. . 

Commitment made to the Sessions by ’a 
Magistrate acting under the powers conferred 
by S. 346, Cr. P. C., is not illegal simply 
because he has not examined denouo the wit- 
nesses who were examined by the Magistrate 
who submitted the case under the provisions 
of that section. To the case of an accused 
thus committed to the Court of Sessions, S. 532, 
Cr. P. C., has no application, Kamini Baurini 
V. Fakir Chand. 6'Cr. L. J. 429 : 

12 C. W. N. 136. 

Ss. 346, 350 (2) — De novo trial — Trans- 
fer of case under S. 346— Magistrate is bound, to 
hold de novo trial. 

When a case has been transferred under the 
provisions of S. 340, Cr. P. C., the Magis- 
trate is bound to hold a de novo trial. Apart 
from that the ordinary rule is that the Magis- 
trate who tries the case, is to record the 
evidence and, unless an exception is definitely 
provided for by some statute, that ordinary 
provision should prevail. Sa^hati Gopal Samui 
V. Haridas Bagdi. 39 Cr. L. J. 606 (b) : 

175 I. C. 537 : 42 C. W. N. 508 ; 
10 R. C. 799 : A. I. R. 1938 Cal. 415. 

Ss. 346, 537— De novo trial — Transfer 

of case from file of Magistrate not competent to 
jfy it — Accused, whether can waive right — Evi- 
dence recorded by Magistrate not competent to try 
case, whether can be considered — Procedure— Il- 
legality. 

Where a case is transferred from the file of 
a Magistrate who is not competent to try it, 
under S, 346, Cr. P. C,, there must be a trial 
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offence will not lie. Nursing Rao v. Raichand 
Marwadi. 147 I. C. 1096 : 

35 Bom. L. R. 850 : 57 Bom. 678 : 

6 R. B. 243 : A. I. R. 1933 Bom. 413. 

S. 345 — Composition of offence — Duty of 

Court. 

Where parties wish to have ■ a compromise 
recorded under S. 345, Cr. P. C., it is neither 
necessary for the accused to plead guilty, nor 
is it the duty of the Court to inquire into 
the nature or value of the eonsidera- 
'tion given to the complainant for compound- 
ing the offence. Emperor v. Lilaram. 

10 Cr. L. J. 228 : 

2S. L.R.16. 

S. 345 — Composition of offence, effect af 

• — Acquittal — Withdrawal of compromise, whe- 
ther can be permitted. 

The effect of a composition of a compound- 
able offence is the immediate acquittal of the 
accused, and once a composition has been 
arrived at, the complainant cannot be permjt- 
ed to withdraw from it. Ram Richpal v. Mata 
Din. 25Cr. L.J. 810 : 

81 1. C. 346 : A. I. R. 1925 Lah. 159. 

S. 345 — Composition of offence, effect 

of — Complainant, whether can retract — Composi- 
tion before complaint, enforceability of — Accused 
in S. 345 (,6), meaning of— Incomplete agreement, 
effect of. 

S. 345, Cr. P. C., deals only with the 
lawful compounding of offences. The principles 
which apply to the offence also apply to the 
exception. The section is not limited to 
acts done in Court or to cases in which 
the parties continue to be of the same 
mind until the case comes on for further 
hearing before the Court. Once a composi- 
tion has been effected, the matter is at an 
end and the person injured cannot effectively 
resile from the agreement. If he chooses to 
do so, it is for the Court to enquire into 
the accused’s allegation that the offence was 
compounded out of Court and 'to direct an 
acquittal under the section if it so linds. 
A composition made before the filing of a 
complaint in Court is covered by the pro- 
visions of S. 345, the offence being complete 
when the acts constituting it have been 
committed, apart from whether any complaint 
or charge has been laid before the Court 
or not. The word ‘accused’ in Para. 6 of 
the section only describes the character 
of the person accused of the offence at the 
time of the trial when the question of the 
effect of the composition is under considera- 
tion. To operate as an aquittal, the com- 
pounding must have been completed and any 
incomplete agreement would not amount 
to an acquittal within the meaning of the law. 
Kumarasami Chetty v. Kuppusami Chetty. 

19 Cr. L. J. 356 ; 

44 1. C. 583 ; 34 M. L. J. 217 : 

7 L. W. 274 : 23 M. L. T. 240 : 

1918 M. W. N. 493 ; 41 Mad. 685 : 

A. I. R. 1919 Mad. 879. 

S. i345 — Composition of offence — Parly 

entitled to compound. 
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Where a person is charged under S. 342, Penal 
Code, with wrongfully confining the complainant; 
and another person, the complainant has. 
authority to compound the offence as against 
himself but he has no authority to compound 
it as against that other person. Shib Chandra 
V. Rabbani Mondah ■ 24 Cr. L. J. 578 • 

73 I. C. 322 : 27 C. W. N. 168 : 37 C. L. J. 254 : 

A. I. R. 1923 Cal. 168; 

S. 345 — Composition of offence— Party 

competent to compromise. 

Where a person sends another man to Court to 
represent him in filing a complaint, the Court 
is perfectly justified in accepting -the latter’s 
statement that he desires to compound, 
the offence with the assumption that he is 
authorised by the former to compound it, 
and, under the circumstances, it is not 
incumbent on the Court, before allowing the 
case to be compounded and acquitting the 
accused to make any inquiry into his 
authority. Harbans v. Emperor. 

26 Cr. L. J. 98 : 
83 I. C. 658 : 22 A. L. J. 820 : 
A. I. R. 1924 All. 778. 

S. 345 — Composition of offence — Pro- 
cedure — Written compromise signed by both: 
parties put in — Magistrate, whether entitled to 
call for further evidence. 

Where the parties are entitled of themselves ' 
to compound a case and put in a written ' 
paper signed by themselves stating that the 
offence is compounded, they ha\ e proved 
that the offence is compounded and a.' 
Magistrate is not entitled to call for. further, 
evidence to prove it. Emperor v. Ganga Krishna 
Walunj. 16 Cr. L. J. 88 : : 

26 I. C. 1000 : 16 Bom. L. R. 939 :* 
A. I. R. 1914 Bom. 258. 

S. 345 — Composition of offence, stage for 

— Powers of Court. 

In a case compoundable without the., 
permission of the Court, the Magistrate has no. 
jurisdiction to go on with the case after 
composition, as he is bound to .give effect to , 
the composition. The fact that the prosecution . 
evidence has been closed and that a charge 
has been framed against the accused is no bar ; 
to the composition of an offence. Muhamrhad 
Ali V. Emperor. . 29 Cr. L. J. 1058 : 

112 I. C. 562. 

S. 245— Composition of offence, what is 

— Agreement to refer to arbitration, whether 
amounts to composition. 

The compounding of an offence supposes an 
agreement by which the parties have settled , 
their differences and implies that the prosecutor 
has received some.consideration or gratification 
for dropping the prosecution. At any fate 
the arrangement must be one by which the 
parties have settled their differences and not a 
mere arrangement to settle ^the disputes in 
future as the result of some action either by 

themselves or by the arbitrators.' and . some 
decision arrived at by themselves or by third 
parties. The mere signing of an agreement to 
refer the subject-matter of certain- criminal 
proceedings to arbitration does not amount s- 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2242 


2241 

Cr. P. CODE (1898), S. 347 

illegal and the consent given by the accused did 
not validate it. Muhammad v. Emperor. 

2 Cr. L.J. 369 : 
6 P. L. R. 362 : 25 P. R. Cr. 1905- 

S. 346 — Re'trial. 

Charges under Ss. 420 and 405, Penal Code — 
Conviction under S. 420 and acquittal under 

- S. 465, by Magistrate not having powers under 

S. 30, Cr. P. C. — Appeal against conviction 
under S. 420 — Sessions Judge not going into 
merits setting aside conviction and ordering 
re-trial : Held, that order was of doubtful 
legality and re-trial should have been ordered 
only on charge -under S. 420. AH Muhammad 
V. Emperor. 37 Cr. L. J. 303 : 

160 I. C. 363 : 37 P. L. R. 564 : 
8 R. L. 534 : A. I. R. 1935 Lah. 945. 

S. 346 — Scope of — Subynission of case 

under S. 346 (2 ) — Power of superior Magistrate 
to' refer case back to Magistrate who submitted 
it. 

S. 346 (2), Cr. P. C., is sufficiently wide to 
embrace a reference back of the case to the 
Magistrate who originally submitted it. 
Polur Eeddi v. Munusami Reddi. 

31 Cr. L. J. 1010 : 
126 I. C. 495 : 1930 M. W. N- 493 : 
59 M. L. J. 308 : 32 L. W. 381 : 
A. I. R. 1930 Mad. 765. 

; — S. 346 — Superior Magistrate, whether 

can return case to Magistrate submitting it. 

Under S. 346, Cr. P. C., a superior Magistrate 
cannot simply return a case to the Subordinate 
Magistrate from whom it comes, he must refer 
it to some other Magistrate or dispose of it 
himself. Sessions Judge, Bellarij v. Kottur 
Hampana. 23 Cr. L. J. 710 ; 

69 I. C. 438 : 1922 M. W. N. 64 : 
16 L. W. 532 : 31 M. L. T. 365 : 
45 Mad. 846 : A. I. R. 1923 Mad. 51. 

S. 347. 

See also (i) Cr. P. C., 1898, Ss. 207, 208, 
215, 254. 

S. 347 — Commitment — Power of Magis- 
trate to. 

S. 347. is controlled by Chap. XVIII — Case 
triable by Sessions or High Court — Magistrate 
inquiring under Chap. XVIII — Finding before 
closing of prosecution evidence that case should 
be tried by Sessions or High Court — He cannot 
commit, without completing prosecution evi- 
dence under S. 208. Emperor v. Asghar. (F. B.) 

37 Cr. L. J. 337 : 
160 I. C. 856 : 1935 A. L. J. 1321 : 
"U 1935 A. W. R. 1490 : 8 R. A. 652 : 

A. I. R. 1936 All. 134. 

— S. 347 — Commitment — Power of Magis- 

trate. 

Under S. 347, Cr. P. C., if it appears to a 
Magistrate at any stage of a trial that the case 
is one. which ought to be tried by the Court of 
Session, he has power to direct that the evidence 
shall be taken under S. 208 of the Code and if 
the Magistrate gives such a direction before he 
is transferred, the accused has no’ right to 
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[ demand a de novo trial before his successor. 
Panchanan Sarkar v. Emperor. 

' 32 Cr. L. J. 243 ; 

129 I. C. 182 : I. R. 1931 Cal 134 : 

A. I. R. 1930 Cal. 666. 

S. 347 — Commitment— Procedure. 

Magistrate committing accused to Sessions has 
to follow Cl. 18 — Remedy in cases of direction 
suggested. Bhat v. Emperor. 

33 Cr. L. J. 68 : 

134 I. C. 1230 : 33 Bom. L. R. 1192 : 

I. R. 1932 Bom. 14 : 

A. I. R. 1931 Bom. 517. 

S. 347 — Cohimitment — Warrant case, 

trial of — Charge framed— Commiiment to Sessions 
for portion of Charge — Procedure. 

S. 347, Cr. P. C., authorises a Magistrate at 
any stage of the trial of a warrant case to 
commit the accused for trial to the Court of 
Session instead of completing the trial him- 
self. The new charge which is then drawn up 
by the Magistrate has the effect of cancelling 
any previous charge framed by him but this is 
so only with respect to the subject-matter of the 
new charge. So far as this subject-matter is 
concerned, the previous proceedings before the 
Magistrate must be regarded as proceedings 
in an inquiry preliminary to commitment but 
this alternative of the character of the inquiry 
does not extend to any matter which is not 
the subject of the new charge. Where a Magis- 
trate after having taken cognizance of a warrant 
case finds that the accused ought to be com- 
mitted to the Court of Session in respect of 
a portion of the subject-matter of the charge, 
but that he has not committed a part of the 
offence with which he has been charged, his 
duty is to commit the accused for trial in 
respect of the subject-matter of the former 
portion of the charge and acquit him so far as 
the latter portion of the charge is concerned. 
S. 347 does not empower a Magistrate to dis- 
charge an accused. It is only in respect of 
the offence for which the accused is to be 
committed to the Court of Session that the 
proceedings are taken out of Ch. XXI of the 
Code and the other proceedings of the Magis- 
trate continue to be governed by the provisions 
of that Chapter. Bishambhar Nath v. Emperor. 

26 Cr. L.J. 520 : 

85 I. C. 360 : 1 O. W. N. 705 : 
A. I. R. 1925 Oudh 547. 

S. 347 — Commitment to Sessions — Magis- 
trate, discretion of — Summons case taken on to 
warrant case — Procedure. 

A Magistrate committed a case for trial by the 
Court of Session upon charges against some 
of the accused under Ss. 302 and 160, Penal 
Code, and against others under S. 160 of the 
Code only. On behalf of these "latter, it was 
objected that as the case against them was a 
summons case which was triable by the Magis- 
trate and the accused could be adequately 
punished by him, their commitment for trial 
by the Court of Session was illegal : Held, that 
under S. 347 it being in the discretion of a 
Magistrate, duly empowered, to commit cases 
to the Court of Session where a certain case 
calls for such committal and that as the pro- 
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support it. Mahomed Kanni 'v. Patlani 
Jnayathulla. 16 Cr. L. J. 803 : 

31 I. C. 819 : 2 L. W. 1200 : 
18 M. L. T. 602 : A. I. R. 1916 Mad. 854. 

; — -S. 345— Composition, stage Jot — Com- 
promise petition filed when judgment being 
written, whether can be refused. 

A case may be conipounded under S. 34,5, 
Cr. P. C., at any time before the sentence is 
pronounced. Therefore, a Magistrate cannot 
refuse to accept a compromise petition on the 
ground that it was presented when the judg- 
ment was actually being written, Aslam Mea 
V. Emperor. 19 Cr. L. J. 732 : 

46 I. C. 523 : 22 C. W N. 744 ; 
28 C. L. J. 261 ; 45 Cal. 816 : 
i A. I. R. 1918 Cal. 238. 

Ss. 345, 423 (1) (d) — Conioosition, 

singe for — Order allowing composition, nature of. 

S. 343, Cr. P. C. is exhaustive of the circum- 
stances and conditions under which compo- 
sition can be effected. An order allowing 
composition of an offence is not an incidental 
order within the meaning of clause (d) of 
S. 423, Cr. P. C. Saiikar Sangai/ya v. Sankar 
Ramayya. 16 Cr. L. J. 750; 

31 1. C. 350 : 29 M. L. J. 521 : 
18 M. L. T. 381 : 
A. I. R. 1916 Mad. 483. 

S. 345 — Composition loith one accused, 

—Effect of. 

The composition of an offence with one of 
several accused persons under S. 343, 
Cr. P, C. does not have the effect of an 
acquittal of all the accused persons. Mulhia 
Naik V. Emperor, 19 Cr. L. J. 176 : 

43 I. C. 592 : 41 Mad. 323 : 
A. I. R. 1918 Mad. 413. 

— — S. 343 — Composition zoith one accused 

—Effect of. 

When several persons are accused of having 
jointly committed an offence under S. 323, 
Penal Code, and the complainant compounds 
the offence against one of them personally, 
such compounding does not affect the case 
against any of the other accvised. C/iandan 
V. Emperor. 22 Cr. L. J. 353 ; 

61 1. C. 209 :19A.L.J. 374: 
43 All. 483 ; A. I. R. 1921 All. 35. 

— S. 345 — Composition with one of 

several accused — Effect of. 

The composition of an offence under S. 345, 
Cr. P. C. with one of several accused persons 
has not the effect of an acquittal of all the 
accused persons. Ram Krishen v. Emperor. 

21 Cr. L. J. 437 : 
56 I. C. 229 : 1 Lah. 169 : 
121 P. L. R. 1920: 
A. I, R. 1920 Lah, 108. 

S. 345 — Composition with one of 

several accused. 

Where several persons join in committing 
an offence and the complainant compounds 
the case with one of them, the case should be 
treated as compounded in respect of all. 
Saroj Ktimor Mukerji v. Emperor, 

23 Cr. L. J. 432 : 
671. C.592 : 4P. L. T. 107.' 
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— S. 345— Composition with one of several 

accused— Effect of. 

Where an offence is compounded, with one of 
several accused persons, the composition does 
not necessarily have the effect of an acquittal 
in the case of all the accused. Emperor v. 
Alibhai Abdul Fora. 22 Cr. L. T, 55 • 

59 I. C. 199 : 22 Bom. L. R. 1221 : 

45 Bom. 346 : A. I. R. 1921 Bom. 166. 

S. 345 — Compoundable case— Tesl — 

Penal Code. {Act XLV of 1860), Ss. 323, 325, 352. 

Tlie question whether a case is not compound- 
able must be decided with reference to the 
state of facts existing at the date of the 
application to compound, and not with 
reference to the ultimate result of the case. 
While a case was being tried as one under 
S. 325, Penal Code, the complainant presented 
an application for compromise. No orders 
were passed on this application. After the 
medical evidence was recorded, the complain, 
ant withdrew the application for compromise. 
A charge was framed under S. 323 of the 
Penal Code and the accused was ultimately 
convicted under S. 352 of the Code : Held, 
that as the application for compromise was 
presented at a stage when the case was 
being tried as one under S, 325, and the 
permission of the Court was not granted 
on it, and the application was withdrawn 
by the time the case was found to be a 
compoundable one, the accused was not 
entitled to an acquittal on the basis of 
the compromise. Razii v. Jaiwanli. 

26 Cr. L. J. 1428 : 

89 I. C, 900 : A. I. R. 1925 Nag. 395. 

S. 345 (1)— Compounding of offence 

— Coinpro7uisc, who can. 

The person by whom an offence under 
S. 323, Cr. P. C. may be compounded is 
the person to whom the hurt is caused, 
and not the person who causes the hurt. 
Lala V. Emperor. 18 Cr. L. J. 729 : 

. 40 I. C. 729 : 15 A. L. J. 467 : 

A. I. R. 1917 All. 377. 

-S. 245— Compromise— Non-compound- 

able offence — Compromise, whether can be sanc- 
tioned. 

A complaint was made to a Magistrate 
against several persons of the offence of theft. 
The Magistrate, without examining- the com- 
plainant upon oath, held a local investigation 
and found that an offence in the nature of 
theft had been committed. During the course 
of the investigation, the parties agreed to a 
compromise which was sanctioned by the 
Magistrate. The accused failing to abide by 
the terms of the compromise, the complainant 
applied to have the order sanctioning the 
compromise set aside and for permission to 
proceed with his original petition of com- 
plaint : Held, that the proceedings of the 
Magistrate were altogether irregular and im- 
proper, inasmuch as the offence complained 
of was not compoundable, and he, therefore, had 
no jurisdiction to entertain or sanction the 
compromise entered into between the parties, 
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S. 250 — Coinpensalion — Award of — 

Case ivsdluied upon huformation to Police — 
Order directing compensation, whether exempts 
complainant from criminal Uabilitn. 

Under S. 230, eompensation can be awarded 
in a case instituted upon information given 
to a Police OHicer. A complainant does not 
escape liability for prosecution under S. 211, 
Penal Code, by reason of an order directing 
payment of compensation having been passed 
against him under S. 230. Hafiz Khan v. i 
Emperor. 26 Cr. L. J. 527 : 

85 I. C. 367 : ) 
1 O. W. N. 878 : A. I. R. 1925 Oudh 558.’ i 

I 

S. 250 — Compensation , zvhen awarded — 

“Frivolous,'’ meaning of . 

An order for the payment of compensation 
under S. 250 can be made in a case which is 
false as well as frivolous or vexatious. 

“ Frivilous” means “ trilling,” “ silly,” or 
“ without due foundation.” Jain v. Santukdas. 

21 Cr. L. J. 41 : 
54 I. C. 249 ; A. I. R. 1920 Nag. 78. 

S. 250 — Compensation — Award, -when 

competent. 

An order for compcn.sation under S. 250, 
cannot bo_ juslified merely because the com- 
plaint liled was. vexatious in one particular. 
An award of compensation can only be made 
where there has been a complete discharge 
or acquittal of the accused on all the heads 
of the charges against him. Emperor v. 
Nadar. 20 Cr. L. J. 106 : 

48 I. C. 986 : 12 S. L. R. 87 : 
A. I. R. 1918 Sind 24. 

S. 230 — Compensation — Award, when 

competent — All zcilne.sscs produced b;/ prosecution 
e.Taznincd except one on ground that his evidence 
would not be material — Accused discl.argcd and 
compensation azearded — Award of compensation, 
legal.'] 

Where in a trial under S. 080, Penal Code, 
a Magistrate examines all the witnesses pro- 
duced by the prosecution, but refuses to 
issue commission to examine a witness living 
at the time in India, on the ground that his 
evidence is not material and discharges the 
accused on the evidence already before him 
and gives him compensation under S. 250 
(1), Cr. P. C., the order of discharge i.s legal 
and tiicrc is no legitimate ground of invalidity 
of tlic order under S. 250. K. Nath v. P, K. 
Nath. 39Cr.L.J. 29: 

171 I. C. 921 : 1937 Rairg. 159 : 
10 R. Rang. 202 : A. I. R. 1937 Rang. 398. 

S. 250 — Compensation — Azvard, when 

competent. 

Criminal proceeding brought to • bring 
pre.ssure on opponent in civil litigation — 
Compensation can be awarded by trying 
Magistrate. Dahtjabhai Nalhabhai v. 'I'avgario 
Machhi. 34 Cr. L. J. 878 : 

144 I. C, 922 : 35 Bom. L. R. 484 ; 
6 R. B. 30 : A. I. R. 1933 Bom. 233. 

S. 250 — Compensation — .dxvard, when 

competent. 
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In discharging a person accused of offences 
under Ss. 40G and 467, Penal Code, the 
Magistrate, with powers under S. 30, Cr. P. C., 
directed the complainant to pay to the accused 
Rs. 100 as compensation : Held, that in 
respect of the offence under S. 467, which was 
triable by a Court of Sessions, the Magistrate 
had no jurisdiction to award compensation, 
and that in regard to the offence under S. 406, 
the amount of compensation could not exceed 
Rs. 50 under S. 250, Cr. P. C. Shankar Sahai v. 
Emperor. 20 Cr. L. J. 495 : 

51 I. C. 479 : 15 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 227. 

— S. 250 — Compensation — Award — 

Offences partly triable by Court of Sessions and 
partly by Magistrates. 

Tlie words “an offence triable by a Magistrate” 
in S. 250, relate to an offence -which is shown 
as triable by a Magistrate in Col. 8, Sch. II. 
The section is not applicable to offences triable 
by a Court of Sessions. Consequently, where 
a complainant brings joint accusation of both 
classes of offence and the Magistrate with S. 30 
powers finds both to be false, he is competent 
to award compensation only in respect of 
offences triable by a Magistrate, and if 
compensation is awarded for both kinds of 
offences and it is not possible to apportion the 
amount so awarded between the two, the order 
is bad for uncertainly and must be set aside 
as a whole. Amin Lai v. Emperor. 

31 Cr. L.J. 1133 : 
126 I. C. 792 : A. I. R. 1930 Lah. 482. 

S. 250 — Compensation — Aioard, when- 

competent — Discharge of accused by Magistrate 
not competent to try — Compensation. 

A Magistrate, by whom a charge under S. 497, 
Penal Code, is not triable, but who enquires 
into a charge of adultery and discliarges the 
accused on the ground that no case is made 
out against him, cannot award compensation 
to the accused under S. 250. In re : Kesava 
Panda. 9 Cr. L. J. 502 : 

2 I. C. 159. 

S. 250 — Compensation — Award when 

competent — Special Pozocr Magistrate trying 
complaint under S. 376, Penal Code — Accused 
discharged — It can pass order under S. 250. 

A special power Magistrate trying a complaint 
under S. 376, Penal Code, and passing an order 
discharging the accused, can pass an order 
under S. 250 notwithstanding the fact that 
the offence is exclusively triable by a Court of 
Sessions. Ma Sin v. Maicng Mating Lay. 

37 Cr. L.J. 773: 
163 I. C. 163 : 8 R. Rang. 613 : 14 Rang. 378 : 

A. I. R. 1936 Rang. 230. 

S. 250 — Compensation— Award, when 

competent. 

A Civil Court chaprasi reported that he had 
been obstructed in making an attachment. 
The District Judge, before whom the report 
was laid, directed that the papers should be 
sent to the District Magistrate with a view to 
the institution of a case under S. 225 (B) of 
Penal Code. A case having been instituted 
accordingly, resulted in the acquittal of the 
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S. 345 (6) —Compromi’te outside Court 
— Duly of Magistrate — Complaint under S. 500, 
Penal Code (Act XLVof MSGO) — Party resiling 
from it before it is filed— Effect— Acquittal of 
accused, if must be ordered. 

A composition arriv'ed at between the 
parties of offence under S. 300, I. P. C., which 
is compotindable without the permission of 
the Court is complete as soon as it is made 
and lias the effect of an acquittal in spite 
of the fact that one of the parties subse- 
quently resiles from the compromise. If it 
is proved that the pirtics sif^ned the docu- 
ment and understood its contents, it is 
incompetent for any party to it to withdraw 
from it. Since the compromise has imme- 
diate effect of acquittal so as to deprive the 
Magistrate of his jurisdiction to try the case, 
the subsequent withdrawal from it even be- 
fore the filing of the compromise in the 
Court by any party can neither affect the 
acquittal nor revive the jurisdiction of the 
Magistrate to proceed with the ease. The 
simple question for the .Magistrate in such 
a case is to lind whether or not the parties 
signed the document and understood its 
contents. Mst. Itambai v. Mst. Chandra 
Kumari Devi. 41 Cr. L. J. 287 : 

186 I. C. 370: 12R.N. 202 : 

1940 N. L. J. 25 ; A. 1. R. 1940 Nag. 181. 

S. 343— Compromise loilh some of several 

accused, effect of. 

Where more persons than one are charged with 
an offence and a compromise is entered into 
witli some of them, the Court will accept the 
compromise in respect of the persons with 
whom it is effected, and will proceed to hear 
the case against rest of the accused. lialdeo 
Misser v. Deputy Inspector-General of Police, 
Bengal. 26 Cr. L. J. 238 ; 

84 I. C. 62 : 16 S. L. R. 149. 

S. 345 — Compromise with some of several 

accused — Effect on others. 

The compounding of an offence with some of 
the accused does not effect the acquittal of the 
rest. Emperor v. Mohna. 27 Cr. L. J. 576 : 

94 I. C. 144 : 7 Lah. 344 : 

' 2 L. Cas. 329 : 27 P. L. R. 493 ; 

A. I. R. 1926 Lah. 424. 

S. 345 (2)— Discretion — Proper excer- 

cise by Magistrates. 

The Secretary of a Co-operative Society was 
put upon his trial on a charge of criminal mis- 
appropriation. The matter ivas subsequently 
settled out of Court and the parties applied for 
leave to compromise. The .Magistrate refused 
leave on the ground that the matter should 
not be hushed up as the petitioner was a clerk 
in the touzi department : Held, that there was 
no question of hushing up as the accused hud 
already been charged, that the accused was a 
clerk in the touzi department had no bearing 
on the case and the Magistrate did not exercise 
a proper discretion in refusing leave. Sin- 
gheshwar Prasad v. Ali Hasan. 

31 Cr. L. J. 507 .• 
124 I. C. 95 : 11 P. L. T. 492 : 

A. I. R. 1929 Pat. 512. 


Ss. 345, 439 — Revision — Compromise- 

Sanction. 

A Court of revision has power td sanction a 
compromise under S. 3 15, Cr. P. C. S. 439 
Cr. P. C. sets forth the powers of a Court in revil 
Sion. It only grunts certain lixed powers and 
does not mention S, 345 (5). 

14 Cr. L. J. 46 : 

18 I. C. 270 : 11 A. L. J. 13. 

— S. 345 (6) — Revision against acquittal 

— Acquittal of person under S. 515 (6) in respect 
of whom charge for xvrongj III confinement has been 
framed and icho has not compounded case — High 
Court will interfere though Local Government has 
not appealed. 

Ordinarily the High Court will interfere but 
rarely in revision with acquittals, whether put 
forward on behalf of Government or on behalf 
of private Individuals, particularly so in cases 
where the correctness of the acquittal cannot be 
considered without a consideration of the 
evidence, but when a case comes to the notice 
of the High Court where the" acquittal h:is 
depended not on an appreciation of the 
evidence, but has occurred in complete 
disregard of Cr. P. C., tlie Iligli Court should 
interfere despite the fact that no appeal has 
been preferred by Government. The High 
Court will interfere with an acquittal not on 
merits but under S. 3-15 (3). Cr. P. C. of a 
person in respect of whom a charge for wrong- 
ful conlinement has been framed and who has 
j)ot compounded the case. Khilaican Singh 
v. Emperor. 38 Cr. L. J. 334 : 

166 1. C. 926 ; 9 R. N. 154 ; 

I. L. R. 1937 Nag. 286 : 

A. 1. R. 1937 Nag. 72, 

S. 345 — Scope of. 

xV compromise .arrived at after the hearing of 
the appeal iloes not come within S. .345. 
Emperor v. .M. Chatterjee. 34 Cr. L. J. 926 : 

145 I. C. 126 : 1933 A. L.J. 1493 : 

6 R. A. 47 : A. 1. R. 1933 All. 434. 

S. 345— Scope of— .Magistrate permitting 

compromise of, not compoundable offence- 
Magistrate's permission ultra vires. 
xV .Magistrate has no power to allow the non- 
coinpoundable offence of rioting to be 
compounded. Emperor v. Hira Singh. 

6 Cr. L. J. 336 : 

11 P. R. Cr. 1907 : 2 P. VV. R. Cr. 93 : 

9 P. L. R. 115. 

S. 345— Scope of— Penal Code (Act 

XLV of mO), S. 117— Cheating-Complaint by 
wife of party cheated — Composition — Stibscquenl 
complaint by husband, whether barred — Composi- 
tion with person not authorised to eompound, 
effect of. 

In order to apply S. ;M5, Cr. P. C., there 
should be real composition by a person who is 
authorised to compound under Sub-s. (2) of 
S. 3-15. Composition witli a complainant who 
is not autfiorised to compound is no bar to -a 
fresh complaint by the person competent to 
compound. Dajiba Ramji Patil v. Emperor. _ 

28 Cr. L. J. 581 : 

102 1. C. 549 : 29 Bom. L. R. 718 : 

51 Bom. 512 : A. I. R. 1927 Bom. 410. 
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tion to this rule must be strictly construed, 
S. 349, Cr. P. C. creates one of such exceptions. 
Baba v Emperor. 24 Cr. L. J. 738 : 

74 I. C. 66 : A. I. R. 1924 Nag. 37. 

Ss. 349 (2), 364 — Examination of ac- 
cused. 

When a Magistrate examines an accused per- 
son, such examination should, under the 
provisions of Ss. 349 and 304, Cr. P, C., be 
reduced to writing. In re : Venlealaraya. 

7 Cr. L. J. 177 : 
12 M. C. C. R. 48. 

S. 349 — Fonoarding accused to another 

Magistrate for higher sentenee — Coiwiction by for- 
warding Magistrate, effect of—Uefercncc to 
High Courl for quashing conviction, whether 
necessary. 

Where a Magistrate who forwards an accused 
person to another Magistrate under S. 349, 
Cr. P. C., for passing a higher sentence not only 
records his opinion that the accused is guilty 
as he is required to do but also convicts the 
accused, there is no legal objection to the 
conviction being treated as a mere surplusage 
and as a legal nullity, so that the Magistrate 
to whom the case is sent can proceed with it 
without a reference to the High Court for the 
purpose of having the conviction formally 
quashed. Emperor v. Narayan Dhakti Bhil 

29 Cr. L. J. 904 : 
111 I. C. 664 : 30 Bom. L. R. 60 : 
52 Bom. 456 : A. I. R. 1928 Bom. 240. 

-S. 349 — Jurisdiction — Refct^ncc to Joint 

Magistrate, legality of. A 

A Second Class Magistrate tryingBrn accused 
person under Ss. 352 and 500, PenalCodc, being 
of the opinion that the accused should be 
bound over under S. 100, Cr. P. C. referred the 
case to the Joint Magistrate. The latter pass- | 
ed an order under S. 100. On the record 
going back, the Second Class Magistrate convic- 
ted the accused on the substantive charge, j 
On a reference by tiie Sessions Judge : Held, \ 
that the Joint Magistrate acted without 
jurisdiction and the order passed by him was 
liable to be set aside. Dukhi v. Emperor. 

24 Cr. L. J. 784 : 
74 1. C. 448 : A. I. R. 1924 All. 141. 

S. 349 — Jurisdiction — Reference, to 

whom can be made. 

Jurisdiction to deal with the proceedings 
under S. 349, Cr. P. C., is conferred upon 
District Magistrate and Sub-Divisional RIagis- I 
trates and upon no other Magistrates. 
Emperor v. Vinayalc Narayan Arte. \ 

16 Cr. L. J. 273 : 
28 I. C. 321 ; 16 Bom. L. R. 598 : 
38 Bom. 719 : A. I. R. 1914 Bom. 217. 

S. 349 — ‘ Punishment, meaning of. 

An order under S. 562, Cr. P. C., directing 
release upon probation of good conduct cannot 
be said to be a “ punishment ” in the sense in 
which that word is used in S. 349, for it is not 
one of the various kinds of punishment des- 
cribed in S. 53, Penal Code. Baba v. Emperor. 

24 Cr. L. J. 738 : 
74 I. C. 66 : A. I. R. 1924 Nag. 37. 
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S. 349— Reference — De novo trial. 

Where a case is forwarded to a Superior 
Magistrate under S. 349 (2), Cr. P. C the 
Magistrate is not bound to hold a trial denovo 
Emperor v. Dodo. 26 Cr. L. 1. 1363 • 

89 I. C. 451 ; 18 S. L. R. 216 ; 

A. I. R. 1925 Sind 48. 

S. 2A9— Reference— Duty of superior 

Magistrate. 

It is not suITicient for a superior Magistrate, 
to whom a case has been referred under S. 349, 
Cr. P, C., to accept the findings of the inferior 
Magistrate making the reference and he should 
form his own independent judgment and uTite 
a judgment according to the provisions of 
S. 307, Cr. P. C. When the Magistrate to 
whom the case is referred merely passes an 
order without coming to any independent- 
judgment against his order, the proper course 
for the Appellate Court is to send back the 
case to him for writing a proper judgment. 
Lallu Ram v. Emperor. 39 Cr. L. J. 1005 : 

178 I. C. 173 ; 11 R. O. 91 : 

1938 O. L. R. 468 : 1938 O. W. N..1051 : 

A. I. R. 1939 Oudh 35. 

S. 349 — Reference — Return of case. ■ 

A District Magistrate or a Sub-Divisional 
Magistrate to whom a case has been submitted 
by a Magistrate of the second or tliird class 
under S. 349, Cr. P. C. is not at liberty to 
return the case to the submitting Magistrate or 
to some other Magistrate. He must dispose of 
it himself. Emperor v. Thakur Dayat. 

1 Cr. L. J. 137 : 

24 A. W. N. 42 : I. L. R. 26 All. 344. 

S. 349 — Reference— Several accused 

jointly tried — Reference in respect of all — Proce- 
dure — Case forwarded to superior Magistrate — 
De novo trial, whether necessary. 

When two persons are jointly tried before a 
Magistrate who being of opinion that he cannot 
pass n sentence sufTiciently severe against one 
of them, forwards the ease to a Superior Magis- 
trate under S. 349, Cr. P. C., it is desirable that 
both the accused should be forwarded, though 
the Superior Magistrate would be competent 
to try only one of the accused who is actually 
sent up before him. Emperor v. Dodo. 

:26 Cr. L. J. 1363 : 

‘ 89 I. C. 451 ; 18 S. L. R. 216 : 

A. I. R. 1925 Sind 48. 

Ss. 349, 254, 346, 530 {!)— Reference- 

Second or third class Magistrate referring after 
charge, legality of — Return of case to another 
Magistrate. 

It is not irregular for a Magistrate of the 
second Or third class to frame a charge although 
he thinks that he cannot inflict adequate 
punishment and intends to submit the pro- 
ceedings to the District or Sub-Divisional 
Magistrate to pass sentence. When a case is 
submitted to a Magistrate under S. 349, 
Cr. P. C., he may not transfer it to another 
Magistrate for disposal. Emperor v. Nga Po Si. 

2Cr.L.J.464: 

4B. R. 1905 Cr. (P. C.) 33. 
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de novo of the -whole case, and the whole of 
the prosecution evidence must be recorded 
afresh. In such a case, the accused have no 
power to waive their right to a trial de novo. 
The evidence recorded by the Magistrate from 
whose file a case is transferred under , this 
section, having been recorded by a Magistrate 
who was not qualified to record it, cannot be 
taken into consideration by the Magistrate who 
actually tries the case . The failure to hold 
the trial de novo in such a case is an illegality 
which vitiates the trial and not merely an 
irregularity covered - by S. 537, Cr. P. C. 
Ambica Singh v. Emperor. 19 Cr. L. J. 625 : 

45 I. C. 673 . 5 P. L. W. 40 : 

A. I. R. 1918 Pat. 676. 

Ss. 346, 438 — Discharge, legality of — 

Case submilled by inferior Magistrate to superior 
Magistrate — Procedure — Discharge, order of, set 
aside. 

It is a general principle of the Cr. P. C. 
that evidence taken by one Magistrate is not 
evidence in a trial before another Magistrate 
unless some provisions of law expressly makes 
it so. The mere consent of the parties is not 
sufficient for the purpose. Where a Second 
Class Magistrate, who was not competent to 
try a case submitted it to a superior Magis- 
trate under S. 346 and the latter Magistrate 
made- an order of discharge merely after hear- 
ing argument" on the evidence already taken 
by the inferior Magistrate : Held, that it could 
not be said that the superior Magistrate had 
tried the case himself within the meaning of 
S. 340 (2) and the order passed by him was, 
therefore, illegal. Paravada China v. Vendu 
Naidu. 24 Cr. L. J. 413 : 

72 I. C. 525 : 17 L. W. 247 : 

A. I. R. 1923 Mad. 327. 

S. 346— Duty of Magistrate — Reference 

to superior Magistrate. 

A District Magistrate to whom a case is re- 
ferred by a Subordinate Magistrate under 
S. 346, Cr. P. C., cannot pass any order on 
the evidence recorded by the Subordinate 
Magistrate. He must proeeed as directed by 
Cl. 2 of the section. Inayat Husain v. Emperor. 

2 Cr. L. J. 689 : 

6 P. L. R. 418. 

Ss. 346, 347 — European British sub- 
ject — Waiver of right — Duty of Court to explain 
rights — Revision. 

A claim to be tried as an European British sub- 
ject can be waived. When an accused is found 
to be a European British subject, his rights 
as such subject should be carefully ex- 
plained to him so as to enable him to exercise 
his choice and judgment as to whether 
he would claim those rights or waive 
them. Unless and until the accused has 
definitely claimed to be tried as an 
European British subject and his claim has 
been allowed, the local High Court, not being 
a^ High Court within the meaning of S. 4 
(j) with reference to proceedings against 
European British subjects, can exercise its 
revisional powers. Emperor v. F. M. C. Nulty. 

12 Cr. L. J. 436 : 

11 1. C. 620 : 7 N. L. R. 93- 
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S. 346— < ‘Evidence,” meaning of. 

The word ‘evidence’ in S. 346 includes all 
facts, and statements disclosed by the inquiry 
held by the Magistrate and is not confined 
to depositions recorded by him. In re ■ T R 
Balaknshna Reddiar. 28 Cr. L T 384 • 

100 I. C. 992 : A. I. R. 1927 IviaA 591. 

S. 346— Jurisdiction of trying Magis- 
trate. 

When the trying Magistrate who is invested 
with second class powers comes to the con- 
clusion that the offence disclosed is one 
triable exclusively by a First Class Magis- 
trate, the trial of the case by him is without 
jurisdiction and the order of the District 
Magistrate requiring him to proceed with 
the case cannot vest him with jurisdiction. 
Azizur Rahman v. Emperor. 

, 27Cr.L.J.545 ; 

' 93 I. C. 1041 : 43 C. L. J. 214 : 

A.I.R. 1926 Cal. 590. 

S. 346 — ^Notice — Order against accused 

without' notice, legality of. 

Though as a general rule notice sfiould go 
to an accused person before an order is 
made to his prejudice, where ’ the question 
arising is one of law and the accused has 
not been prejudiced by want of notice, an 
order without notice which is otherwise correct 
will not be set aside. Paravada China v. Vendu 
Naidu. 24 Cr. L. J. 413 : 

72 1. G. 525 : 17 L. W. 247 : 

A. I. R. 1923 Mad. 327. 

S. 346 — Power of District Magistrate 

— Commitment. 

The accused were chalaned for murder and 
abetment thereof, respectively,- and after 
examining them upon evidence for the pro- 
secution, the Subordinate Magistrate being of 
opinion that the principal offence did 
not amount to murder, sent the case' under 
S. 346, Cr. P. C., to the District Magistrate 
with a view to its disposal. The latter, how- 
ever, charged the accused with murder and 
abetment of murder, respectively, and ordered 
their commitment : Held, that the District 
Magistrate was competent to base his order 
on the evidence already recorded by the Sub- 
ordinate Magistrate. Emperor v. Ram Prasad. 

18Cr.L.J.35: 

36 I. C. 867 : 12 N. L. R. 146 : 

A. I. R, 1916 Nag; 115. 

— S. 346— Procedure -r Sentence— Case 

sent to superior Magistrate when severe sentence 
required — Procedure — Illegality. 

A Subordinate Magistrate recorded the' evi- 
dence produced before him and being of opinion 
that ‘the accused deserved severer punishment 
than he could inflict sent the case to the Dis-, 
trict Magistrate. ^The District Magistrate 
treating the case as sent up under S. 346, 
Cr. P- C., asked the accused whether they 
wanted the witnesses to be re-called and 
re-heard, and on their replying in the negative, 
proceeded to judgment and convicted and 
sentenced them ; Held, that the procedure 
adopted by the District Magistrate was 
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an even number of Honorary Magistrates the 
case is referred baek to the Distriet Magis- 
trate or Sub-Divisional OrUcer, under r. o of 
the rules framed by Bengal Government 
under S. IG, the provisions of S. 350, apply to 
the case, so that the Magistrate does not aet 
without jurisdiction if in the absence of any 
demand.for a de novo trial on the part of the 
accused he hears arguments and passes judgment 
without holding a dc novo trial. Chand Tarqfdar 
v. Sham^hcr Fnkh. 19 Cr. L. J. 312 : 

44 I. C. 328 : A. I. R. 1918 Cal. 304. 

S. 350 — Applicabililij — Evidence heard 

bjf one Bench and order pronounced by ' another 
Bench, legality of. 

Both the 1 etter and the spirit of the law 
require all criminal cases to be decided by 
Magistrates who have heard tlie evidence, 
the only exception being that provided for 
by S, 350, Cr. P. C. In a case tried by a 
Bench of Honorary Magistrates, the evidence 
for the prosecution was heard by two Magis- 
trates, one of whom did not attend again. 
The accused called no witnesses but the 
Advocates were heard and judgment was 
delivered by a Bench consisting of one of 
the Magistrates who had heard the evidence 
and another Magistrate ; Held, that the 
procedure adopted was illegal. Nga Paik v.. 
Nga Sato Hlaing. 20 Cr. L. J. 336 : 

50 I. C. 672 : 3 U. B. R. 1918 118 : 

A. I. R. 1919 U. Bur. 29. 

— -Ss. 350, 527— Applicability —Judgment 

tonllcn but not pronounced — Pronouncement by 
successor~De novo trial not claimed— Irregular- 
ity curable. 

Where a judgment written by a Magistrate 
who was under orders of transfer and expect- 
ed to be relieved before the date fixed for 
pronouncing the judgment, is delivered on 
the date so fixed, by his successors tlicrc 
being no demand for trial dc novo by the 
accused, the irregularity, if any, is cured by 
S 537, Cr. P. C, JJarnam Singh v. Emperor. 

41 Cr. L. J. 808 : 

189 I. C. 826 ; 42 P. L. R. 240 : 

13 R. L. 130 : A. I. R. 1940 Lab. 289. 

S. 350 — Applicability —Judgment written 

but not signed— Transfer of Magistrate— Dc novo ’ 
trial. 

An accused remained absent on the date 
fixed for arguments and the Magistrate then 
wrote out the judgment in the case convict- 
ing the accused and added a sentence at 
the end of it, “As the accused is not 
present to-day, and I am under orders of 
transfer, I keep this judgment on the file 
and leave this for my successor to pronounce 
it when the accused appears in Court.” He 
then signed it and dated it : Held, that the 
trial of the accused had been completed 
and all that remained was the execution 
of the judgment against him. S. 350, Cr. P, C., 
did not apply and the accused could not 
claim de novo trial. Gain Singh Munshi Singh. 

V. ^jnar Singh- Jainial Singh. 

40 Cr. L. J. 288 : 

179 I. C. 990 : 40 P. L. R. 996 : 

I. L. R. 1938 Lab. 567 : 11 R. L. 656 : 

A. I. R. 1939 Lab. 21. 


I Cr. P. CODE (1898), S, 350 
I Ss. 350, ^7 f>— Applicability —Judgment 

written by officer lohilc' on leave, 'legality of— 
District Magistrate, withdrawal to file of— 
Tfilhdrawal of prosecution— Subsequent pro- 
ccedings under S, 476, legality of. 

A judgment written and signed by a Magis- 
tratc who has proceeded oh leave and has 
ceased to exercise juri-sdittion in the case is, 
in fact, no judgment at all. A District Magis- 
trate, ignoring the judgment of a Joint Magis- 
trate %vhich was written and signed while that 
officer was on leave, wthdrew the case to his 
own file and permitted the Public Prosecutor 
to withdrew from the prosecution under 
S. 494, Gr. P, C.. Thereafter he satisfied 
himself by enquiry that an offence was 
committed in respect of a document used as 
evidence in tlie case by the accused and 
directed his prosecution under S. 476 : Held, 
that as the proceedings did not terminate 
when the case was withdrawn to the file of 
the District Magistrate, the offence for which 
prosecution was directed was brought to his 
notice in the course of a judicial proceeding 
and he had jurisdietioh to pass the order 
under S. 470. Chandra Kishore Ray v. Empe- 
ror. ISCr.L.J. 10: 

36 I. C. 842 : 21 C. W. N. 755 : 

A. I. R. 1917 Cal. 310. 

— — — S. 350 — Applicability— Judgment written- 
by Trying M agistratc pronounced by his succes- 
sor — jurisdiction. 

When a Trying Magistrate after concluding 
the trial of a case writes and signs the 
judgment, but before delivering it is trans- 
ferred, and the judgment is pronounced by 
his successor, the latter cannot be said to 
have acted without jurisdiction. Chandrika 
Prasad v. Emperor. 25 Cr. L.J. 1075 : 

81 I. C. 899 : 11 O. L.J. 725: 

1 O. W. N. 491 : A. I. R. 1925 Oudh 62. 


S. 350 — Applicability — Successive chan- 
ges of Magistrates. 

One Magistrate heard the prosecution evi- 
dence in a case and was then transferred. 
His successor heard the defence evidence and 
was transferred, judgment w.as delivered by 
the third Magistrate : Held, that S. 350, 
Cr. P. C., was not confined to two Magis- 
trates, and the judgment delivered by the 
third was not without jurisdiction, S. 350 (a) 
applies at the time when the succeeding 
Magistrate bcghis to exercise jurisdiction, 
that is, cv'cry time anotlier Magistrate takes 
cognizance of a matter which has been begun 
or continued by bis predecessor. Govindan 
Nair v. KutUisseri Kunhi Krishnan Nair. 

25 Cr. L. J. 56 6 : 

81 1. C. 54 : 1923 M. W. N. 815 : 

45 M. L. J. 808 : 18 L. W. 949 : 

33 M. L. T. 189 : 47 Mad. 245 ; 

A. I. R. 1924 Mad. 227. 


S. 250— Applicability. 

The provisions of S. 350 apply' to summons 
ases as Well as to warrant case. Baij Nath 
ah V. Emperor. 25 Cr. L.J. 1380 : 

83 I. C. 340 : 27 O. C. 323 : 
A. I. R. 1925 Oudh 288. 
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cedure to . be followed where, the complaint 
forms the subject of two distinct charges 
arising out of the same transaction, one of 
which is a summons case and the other a 
warrant case was that prescribed for a warrant 
case, the commitment was not illegal. Ghani 
Yaqub v. Emperor. 21 Cr. L. J. 791 : 

58 1. C. 519 : A. I. R. 1920 Sind 55. 

S: 347 — Commitment to Sessions — Trial 

under S. 854, Penal Code — prosecution and 
defence witnesses examined and cross-examined 
— Commitment to Sessions, whether illegal. 

The special power to commit to a Sessions 
Court, conferred on a Magistrate by S. 347, 
Cr. P. C., cannot be interpreted as depriving 
the accused of the benefit of the procedure 
prescribed in Chap. XVIIt of that Code, but 
where the accused, when tried on a charge 
under S. 354, Penal Code, denies the charge 
in ioto and enjoys the benefit of cross- 
examining the prosecution witnesses for the 
defence, it cannot be said that he has been j 
prejudiced, merely because the Magistrate i 
altered the charge into one under Ss. 376 and I 
511, Penal Code, and committed him to the 
Sessions, because he was not himself compe- 
tent to try the accused on the altered charge. 
A committal order passed under such circum- 
stances is not illegal. In re : Chinnavan. 

15 Cr. L. J. 366 : 
23 I. C. 734 ; A. I. R. 1914 Mad. 643. 

Ss. 347, 208 — Commitment to the 

Court of Sessions under S. 347 7iot controlled by 
S. 208. 

S. 347 is not to be read as subject to the 
provisions of S. 208, and it is not imperative 
on the Magistrate after the prosecution has 
closed its case and the Magistrate has decided 
to commit the accused for trial to the Court 
of Session in exercise of his powers under 
S. 347 to allow the accused to cross-examine 
the witnesses for the prosecution or to call 
witnesses in his defence. Phanindra Nath 
Mitra v. Emperor. 8 Cr. L. J. 221 ; 

12 C. W. N. 1014. 

S. 347 — Cross-examination of 

prosecution Witnesses, application for — Appli- 
cation made before charge framed — Duly of 
Magistrate. 

Where before a charge is framed and before 
the Magistrate decides to eommit the case to 
the Court of Session under S. 347, an applica- 
tion is made on behalf of the accused to 
cross-examine the prosecution witnesses, 
the Magistrate has no discretion in the 
matter and is bound to allow the cross- 
examination. Myotsna Nath Sikdar v. Emperor. 

26 Cr. L. J. 63. 
88 I. C. 591 : 51 Cal. 442 : 
A. I. R. 1924 Cal. 780. 

S. 347 — Death reference — Power of 

High Court to go into evidence — Duty to give 
proper weight to opinion of Judge and Jury. 

In a Death Reference under S. 347, Cr. P. C., 
the powers of the High Court are not limited 
as they are ordinarily limited in the case 
of an appeal from a trial held by a Jury. 

It is open to the High Court to come to the 
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conclusion that the finding of the Jury was 
not justified by the evidence. But the Court 
has not to deal , with the case merely, on 
the paper book. It should attach proper 
weight to the conclusions of the' Judge 
and Jury who had the advantage of seeing 
the witnesses in the box and noticing the 
development of the prosecution and defence 
cases. Emperor v. Paiicha Shaikh. 

32 Cr. L. J. 190 : 
128 I. C. 811 : 34 C. W. N. 1154 -. 

I. R. 1931 Cal. 107 : 
A. I. R. , 1931 Cal. 178. 

S. 347 — Duty of Magistrate. 

Magistrate must commit cases of compli- 
cated and serious nature. Emperor v. Mautig 
ChitSein. 34 Cr. L. J. 187 ; 

141 1. C. 256 : 10 Rang. 495 : 
I. R. 1933 Rang. 18 : 
A. I. R. 1932 Rang. 193. 

S. 347 — Scope — Commitment by 

Magistrate trying case, whether can be quashed 
— Procedure. 

S. 347, Cr. P. C., merely extends the period 
when a commitment may be made by a 
Magistrate trying a case to any time before 
the pronouncing of judgment. It enables the 
Magistrate to commit even if he has record- 
ed the whole or part of the evidence for 
the defence. The concluding words of the 
section that the Magistrate should “ commit 
the accused under the provisions hereinbefore 
contained” point to S. 213 and, when appli- 
cable to S. 214, and in the absence of any 
other provision except S. 215, for quashing a 
commitment, a commitment made under 
S. 347 fulls none the less within the purview 
of Ss. 213 and 214, and where there is 
any question of quashing, it can only be 
done under S. 215. Uilibai v. Emperor. 

26 Cr. L. J. 148 : 
83 I. C. 708 : 17 S. L. R. 188 : 
A. I. R. 1924 Sind 61. 

S. 347— Scope— Magistrate, power of, 

to commit to Sessions after defence. 

The discretion given to a Magistrate to 
commit a case to the Sessions, under S. 347, • 
Cr. P. C., is neither restricted nor taken away 
merely because he issues summons to the 
defence witnesses under S. 212, Cr. P. C., and 
examines them. In re : Sessions Judge, 
Madura. 15 Cr. L. J. 704 : 

26 I. C. 152:17 M. L. T. 83: 
A. I. Ri 1915 Cal. 219. 


-S. 347 — Scope. . 


S. 347 is couched in general terms and confers 
ery wide powers upon Magistrates. There -is 
lo suggestion in the section that the only pos- 
ible reason for a competent Magistrate to com- 
nit a case to the Sessions is that he will not be 
We to pass a sufficiently severe sentence. 


^miperor v. Ishahat.. 


89 I 

A T 


26 Cr. L. J. 1389 : 
C. 525 : 3 Rang. 42 


n 1075 TIanrf 767. 


S. 347 — Scope. 

The words “stop further proceedings” in 
S. 347 refer obviously to proceedings of a trial 
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IVhen a case is transferred from the Court of 
one Magistrate to that of another, the accused 
has a right to demand that the witnesses or 
any of them shall be re-summoned and re- 
heard, and he has such a right not only in 
-warrant cases but also in the case of summary 
trials, and trials of summons cases and when 
an accused person makes such a demand, 
his demand must be complied with, as it is 
not competent to the second Magistrate to 
treat the evidence recorded bj’^ the first Magis- 
trate as evidence in the case. The time when 
an accused person must exercise the right is, 

' when the second Magistrate commences his 
proceedings. When a witness is re-summoned 
under the proviso to S. 350 and he retracts 
his former statement, it is not admissible to 
treat the former statement as evidence in 
the case. Sahib Din v. Emperor. 

23 Cr. L. 1. 330 : 

66 I. C. 826 : 3 Lah. 115 : 

4 U. P.L. R. (L) 50 :5A. I. R. 1922 Lah. 49. 

Ss. 350, 195 — AppHcability — '‘Resum- 
moned and re-heard” in proviso (a) to S. 350, 
significance, of — Object of S. 350 — Witnesses exa- 
mined by interrogatories — De novo trial — Issue of 
further commission, tf necessary. - 

The words “ re-summoned and re-heard ” 
used in proviso (a), S. 330, Or. P. C., pre- 
suppose that the witnesses have already been 
summoned and heard. S. 350 is inserted in 
order that an accused should not be prejudiced 
by a Magistrate relying on evidence which he 
did not himself record. Where, therefore, in a 
prosecution under Ss. 193, 467 and 471, Penal 
Code, after the Government Exa uiner of Ques- 
tioned Documents was examined on Commis- 
sion on the transfer of the Magistrate a de novo 
trial is commenced and the second Magistrate 
records against the evidence of all witnesses 
but no commission is issued a second time to 
examine the Expert, S. 350 does not apply 
inasmuch as in case of witnesses examined by 
interrogatories, there would be no point what- 
ever in the second Magistrate issuing a further 
commission for interrogatory in the trial. 
Kaura Ram v. Emperor. 38 Cr. L. I. 748 : 

, 169 I. C. 44 ; 9 R. Pesh. 138 : 

A. I. R. 1937 Pesh. 67. 

Ss. 350, 537 — Applicability — Transfer 

of ease — Transfer of Magistrate — Waiver of right 
— Irregularity — Revision. 

S. 353, Cr. P. C., applies as much to cases 
in which a Magistrate ceases to exercise juris- 
tion by reason of the transfer of the case to an- 
other Court, as to cases in which the Magis- 
trate ceases to exercise jurisdiction by reason 
of his own death or transfer to another post. 
In other words, the section covers cases of 
transfer as well as those cases in which the 
Court remains the same but the person of the 
presiding officer is changed. It is open to 
an accused to waive his right under the section. 
But even if there is non-compliance with the 
provisions of the section, the irregularity is 
curable unless prejudice is shown. Ram Das v. 
Emperor. 19 Cr. L. J. 378 : 

44 I. C. 682 : 16 A. L. J. 217 : 

- 40 All. 307 : A. I. R. 1918 All. 279. 


Cr. P. CODE (1898), S. 350 
— S. 350'_{3)— Applicability to enquiries. 

The intention of the Legislature was to limit 
the application of S. 350 (a), Cr. P. C. to cri- 
minal trials and not to extend that proviso to 
inquiries which are also covered by the first 
portion of the section. Syed Sadek Raza v. 
Sachindra Nath Roy. 24 Cr. L J 569 • 

73 I. C. 265 : 37 C. L. J. 128 '; 
A. I. R. 1923 Cal. 483. 

S. 350 {l)~Applicabilily— Inquiry pre- 

paratory to commitment — De novo trial. 

Under S. 350 (1), Cr. P. C., where a Magistrate 
is transferred during the course of a trial, the 
accused may, when the second Magistrate 
commences his proceedings, demand that there 
should be a de novo trial. But where the pro- 
ceedings are not in the nature of a trial but 
merely of an enquiry preparatory to commit- 
ment, the necessity of any provision for a 
de novo trial does not exist. Panchnan Sarkar 
V. Emperor. , 32 Cr. L. J. 243 : 

129 I. C. 182 : I. R. 1931 Cal. 134 ; 

A. I. R. 1930 Cal. 666. 

S. 350 ( 1) — Applicability— Proceeding 

in warrant-case before eharge — Inquiry or trial. 

A proceeding in a warrant-case before a 
charge is framed is merely an enquiry and not 
a trial and S. 350 (1), Cr. P. C., is applicable 
to such a case. In re : Ramanathan Chettiar. 

24 Cr. L. J. 192 : 
71 I, C. 608 : 17 L. W. 412 : 
32 M. L. T. 81 & 217 : 46 Mad. 719 : 

A. I. R. 1923 Mad. 660. 

S. 350 (1), Chap. XKXYl— Applicabi- 
lity — Proceedings against person under 
Chap. XXXVI — Whether can claim fresh enquiry 
under S. 350. 

A person against whom proceeding under 
Chap. XXXVI, Cr. P. C., are taken, cannot 
claim under S. 350 that the enquiry should 
be commenced afresh as he is hot an accused 
person. The proviso to S. 350 (1) applies 
only in the case of trials of persons accused 
of offences alleged to have been committed by 
them. U Kun Zaw v. Ma Aye Khin. 

39 Cr. L. J. 205 : 
172 I. C. 876 : 10 R. Rang. 285 (2) : 

A. I. R. 1937 Rang. 536, 

S. 350-A— Bench of Magistrates— 

Bench of three Magistrates — One only present 
throughout trial — Legality of trial. 

Where out of three Magistrates constituting 
a Bench only one is present on all hear- 
ings throughout the trial, sitting sometimes 
with one, . sometimes with the others, and 
sometimes with both, the trial is bad . as 
contravening the provisions of S. 350-A, 
Cr. P. C., even though the quorum consisted 
of two. Banwari v. Emperor. 

27 Cr. L. J. 463 : 
93 I. C. 255 : 7 Lah. 122 : 
27 P. L.R. 131: 
A. I. R. 1926 Lah. 304. 

Ss.'350 (1) (a), 227 (l)-Charge-rranS' 

fer of case — Framing of new eharge — Power of 
Magistrate. 

In a case governed by S. 350 (1) (a)> 
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or of an inquirj' with a view to a trial by him- 
self when it appears to the Magistrate that the 
case is one which ought to be tried by the 
Court of Session or the High Court. Emperor 
V. Chnnning Arnold. 13 Cr. L. J. 877 (b) ; 

17 I. C. 813 ; 5 Bur. D. T. 239. 

S. 347 — Scope of — Procedure to be follow- 
ed. 

The special power to commit to a Sessions 
Court conferred on a Magistrate by S. 347, 
Cr.,P. C.,- cannot be interpreted so as to enable 
the Magistrate to deprive the accused of any of 
the rights conferred on him by Chap. XVIII of 
the Code. The phrase “under the provisions 
hereinbefore contained” in S. 347 must relate 
to those provisions in Chap. XVIII of the Code 
which define the procedure to be adopted in 
inquiries into cases triable b}' tlie Court of 
Sessions. When a case has not reached the 
stage of committal and nothing in the main 
proceedings has to be undone before the proce- 
dure which is prescribed by law can be followed, 
no question of the prejudice to the accused 
arises. Irrespective of the question of preju- 
dice, the proper procedure should be observed. 
In re : Damodaram. 31 Cr. L. J. 273 : 

121 I. C. 618 ; 57 M. L. J. 555 : 

30 L. W. 646 : 1929 M. W. N. 894 t 
52 Mad. 995 : A. I. R. 1929 Mad. 862. 

•_ — S. 347 — ‘*Stop further proceedings'*, 

meaning of. 

Obiter. — The expression "stop further proceed- 
ings,” in S. 347 means to stop proceedings with 
the case as a trial and Instead to commit the 
case to the Sessions for trial by that Court. 
Sessions Judge of Coimbatore v. Immudi Kumara 
Kangaya. 13 Cr. L. J. 778 : 

17 I. C. 410 ; 23 M. L. T- 368 ; I 
13 M. L. T. 166 : 1912 M. W. N. 1243. 

S. 347, Chap. XVIII — Transfer of 

Magistrate — Trial before Presidency Magistrate 
for' offence under Ss. 406 and A20, Penal Cade — 
Transfer of Magistrate — Successor holding case j 
triable by Sessions Court — Procedure. j 

Where in proceedings for offences under 
Ss. 400 and 420 before a Presidency Magistrate, 
the Magistrate heard the prosecution evidence 
arid was then transferred and his successor took 
up the ease and formed tlic conclusion that it 
was one which should be tried by a Court of 
Session inasmuch as it involved the offences 
also of forgery and using as genuine a forged 
document, rendered punishable by S. 407 and 
S. 471, Penal Code, respectively, and applica- 
tions were then made by the petitioner for 
a de novo trial : Held, that apart from any 
difference in procedure in the method of re- 
cording evidence prescribed by S. 302 (1) and 
Sub-s. (4), since the provisions of S. 300 were 
not complied with, namely, the deposition was 
not read over to each witness in the presence 
of the accused, read with Ss. 207 and 208 of 
Chap. XVIII, the inquiry must be re-opened 
de novo. In re ; Damodaram. 

31 Cr. L. J. 273 : 

121 I. C. 618 : 57 M. L. J. 555 : 

30 L. W. 646 : 1929 M. W. N. 894 : 

52 Mad. 995 : A. I. R. 1929 Mad. 862. 
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7 — Ss. 348, 403 — Conviction — Subsequent 
commitment to Sessions. 

Where a Magistrate has to act under S.,348, 
Cr. P. C., he ought not to find the accused 
guilty before commitment but should merely 
frame a charge and then commit, as otherwise 
a conviction would bar a fresh trial before the 
Sessions Court under S. 403, Cr. P. C. In re • 
Kora Sellandi. 15 Cr L. J. 188 (a) i 

22 I. C. 764 ; A. I. R. 1914 Mad. 149 (a). 

Ss. 348, 350 — De novo trial — Previous- 
ly recorded evidence, use of. 

It is not competent to a Magistrate to embark 
upon a trial de novo and yet rely upon the evi- 
dence recorded previously. Karlar Singh v. 
Emperor. 28 Cr. L. J. 302 : 

100 I. C. 382 : A. I. R. 1927 Lah. 328. 

; Ss. 348, 349 —Procedure when previous 

conviction of accused brought io Magistrate's 
notice. 

It is not illegal or irregular for a Magistrate 
of the 2nd or 3rd clas^ acting under S. 349, 
Cr. P. C. to frame a charge against an accused 
person. A lilagistrate acting under S. 348, 
Cr. P. C., should, on the accused’s previous 
conviction being brought to his notice, either 
commit the accused to the Sessions or transfer 
the case to the District Magistrate, unless he 
thinks he can pass adequate sentence. In 
either case, he is not entitled to submit the 
records to the higher Court with a finding as 
to the accused’s guilt. Such a procedure is 
wrong and nlira vires. Emperor v. Po Yin. 

17 Cr. L. J. 201 : 
34 I. C. 313 : 9 Bur. L. T. 213 : 
A. I. R. 1916 L. Bur. 65. 

Ss. 348, 349 — Scope of — Trial of pre- 
viously convicted offender by second class Magis- 
trate — Power of reference for higher punishment. 

A. was tried by a second class Magistrate for 
an offence for which he was liable, by reason 
of a previous conviction, to enhanced punish- 
ment under S. 75, Penal Code. The Magis- 
trate, being of opinion that he was guilty, but 
that he could not pass an adequate sentence 
himself, referred the case under S. 349, 
Cr. P. C., to the Sub-Divisional Magistrate, who 
sentenced him to two years’ rigorous imprison- 
ment and a whipping : Held, that the case 
was one to which S. 348 applied, the Magis- 
trate was debarred from referring the case 
for higher punishment under S. 349. Emperor 
V. Po Thwe. 8 Cr. L. J. 478 ; 

4 L. B. R. 282. 

S. 349. 

See also {i) Appeal - 

(n) Cr. P. C., 1898, Ss. 4 (b) 
8, 13, 2G2 (2), 346, 348, 
349, 369. 

—S. 349 — Construction — Court competent 

to decide guilt of accused — General principle — 
Penal Code {Act XLV of 1860), S. 53. 

It is a general rule of criminal jurisprudence . 
that only an authority who has heard the 
evidence is competent to decide Avhether the 
accused is innocent or guilty, and any excep- 



2259 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2260 


Cr. P. CODE (1898), S. 350 

to second class Magistrate having no summary 
powers— He discharging accused owing to 
complainant’s default — Second Class Magistrate’s 
trial must be de novo — Hence another complaint 
by same complainant on same facts would not 
be barred under S. 350. Nammier v .Dasalier. 

33 Cr.L. J. 653 ; 

138 I. C. 581 : 55 Mad. 795 : 

1932 M. W. N. 244: 

35 L. W. 760 : 62 M. L. J. 738 : 

I. R. 1932 Mad. 594 (2) : 

A. I. R. 1932 Mad. 505. 

■ ; S. 350 — De novo trial — High Court 

Sessions— Change of Judge after sioearing in of 
Jury and reading of charges — Proceedings lohelher 
should be commenced de novo. 

Where during a trial in the High Court, the 
presiding Judge becomes ill after the Jury are 
sworn in and the charges are read, and another 
Judge is appointed by the Chief Justice to 
preside over the case, the trial can proceed 
further before the successor. It is not necessary 
to discharge the Jury sworn by the predecessor, 
and to commence the whole proceedings de novo. 
Emperor v. Dorabji Pcstonji Gora. 

28 Cr.X. J. 402 : 

101 1. C. 178 : 29 Bom- L. R. 204 : 

A. I. R. 1927 Bom. 161. 

S. 350— De novo trial, implication of — 

Magistrate framing charges— Case taken up by 
another Magistrate who allows claims of accused 
for trial de novo— Magistrate transferred — An- 
other Magistrate summoning prosecution witnesses 
on trial de novo being claimed— Discharge order — 
Effect — Order, if one of acquittal. 

Where in a complaint under S. 420, Penal 
Code, the Magistrate framed charges against 
the accused and the case was then taken up by 
another Magistrate who recorded that the 
accused claimed trial de novo before him and 
the claim was allowed, and on the transfer of 
this Magistrate, the case continued before an- 
other Magistrate who also noted that the 
accused claimed a de novo trial, and he re- 
summoned the prosecution witnesses accord- 
ingly and after hearing them passed an order 
of discharge Held, that bj' ordering a de novo 
trial the Magistrate must be deemed in this 
case to have acted under S. 330 (1), Cr. P. C., 
and that by de novo trial he meant what is 
technically de novo inquiry plus trial. The 
procedure followed in re-hearing the case from 
the beginning and ignoring all previous pro- 
ceedings including the charge showed that this 
was the option he adopted. The legal result 
was that the previous charge was no longer 
in force and, therefore, the order was one of 
discharge and not of acquittal. Tttkaram v. 
Emperor. 37 Cr. L. J. 983 : 

[164 I. C. 744 : 1. L. R. 1936 Nag. 92 : 

9 R. N. 28 : A. I. R. 1936 Nag. 153.' 

— S. 350 — De novo trial, implications of. 

The grant of a de novo trial by the successor 
of the Magistrate has the effect of wiping out 
the prior proceedings and hence even the old 
Magistrate cannot proceed with the trial from 
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the point where he had left it. Pillai v. Em 

Pe^or. 35 Cr. L. J. 1363 ; 

151 1. C. 309 : 1934 M. W. N. 369 • 
67 M. L. J. 293 ; 40 L. W. 832 • 
57 Mad. 1019 : 7 R. M. 122 • 
A. I. R. 1934 Mad. 475. 


S. 350 — De novo trial, implicatians of— 

Charge whether cancelled — Order setting free 
accused whether acquittal or discharge. 


A de novo trial held under S. 350, Cr. P. C., 
does not imply the cancellation of a charge pre- 
viously framed against the accused and conse- 
quently an order subsequently passed letting 
off the aceused is one of acquittal aud not of 
discharge. Bughla Simhadri Naidu v. Behava 
Sitharama Patrudu. 17 Cr. L. J. 1 : 

32 I. C. 129 : 2 L. W. 1244 : 
A. I. R. 1916 Mad? 1048. 


S. 350 — ^De novo trial — Interrogatories 

issued and answered — Subsequent de novo trial 
— Fresh interrogatories, necessity of. 

Where interrogatories have been served and 
answered and subsequently a trial de novo 
under S. 350 is demanded and granted, it is 
not necessary that a fresh set of interroga- 
tories should be issued ; nor the interroga- 
tories which have already been answered 
can be excluded from evidence in the case. 
The object of re-summoning witnesses who 
have already been exahiined is that the 
Magistrate may see their demeanour in 
the witness-box. This does not apply in the 
case of interrogatories. Therefore, the 
•answers given to the interrogatories before 
trial de novo can be considered as evidence 
in the case during trial de novo. Roshan Lai 
Harjimal v. Emperor. 41 Cr. L. J. 681 ; 

188 I. C. 770; 17R. Pesh.7: 

A. I. R. 1940 Pesh. 17. 


S. 350 — “De novo trial”, meaning and 

object of. 

A de novo trial means a new trial from the 
very beginning of the case. Tlie object of 
granting a de novo trial is to enable the 
Magistrate who hears the case to see the \yay 
in which the witnesses give evidence belore 
him, to mark their demeanour, and thereby 
to be in a position to judge of their credi- 
bility. The object is lost if the witnesses are 
only allowed to be cross-examined by the 
accused. Such a course is not in accordance 
with the provisions of S. 350, Cr. P. C. Kvea 
if no objection is taken to the course ol 
merely allowing the witnesses to be cross- 
examined further, still the trial is vitiated. 
Narayan Reddy v. Enunmla Bojammu. 

26 Cr. L. J. 1596 ; 

90 I. C. 668 ;'1925 M; W. N. 652 ; 

49 M. L. j. 423 ; A. I. R. 1925 Mad. 1280. 


S. 350— De novo trial— Omission to 

examine afresh the prosecution witnesses— 
Prejudiced to the accused. 

Where after the prosecution witnesees w'ere 
examined and cross-examined before a .Magis- 
trate, the case against the accused was made 
over to another Magistrate and a de novo 
"trial was commenced before the latter in 
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S. 349 {!)— Reference— Joint trial of 

three persons including one juvenile offender by 
Sub-Magistrate — Conviction of adults and sending 
up of juvenile accused to Sub -Divisional Magis- 
trate, legality of. 

Where in a joint trial before a Sub-Magistrate 
of three persons, one of whom was a juvenile 
offender of the age of 15 years, the Magistrate 
convicted the adults and sent up the juvenile 
offender alone to the Sub-Divisional Magis- 
trate under S. 349, Cr. P. C. : Held, that the 
procedure was illegal and that all the three 
persons must have been sent up under S. 349. 
Murugesa Koundan v. Emperor. 

29 Cr. L. J.624: 

109 I. C. 816 : 1928 M. W. N. 72. 

— -S. 349 (2) — Reference — Return of case. 

Where a case is sent by a Sub-Magistrate 
under S. 349, Cr. P. C., to a Sub-Divisional 
Magistrate for disposal, the latter has no 
power to return the case to the former for 
disposal, but should dispose of it himself. 
Pounnusoxomy Naidti v. Emperor. 

13 Cr. L. 1. 16 : 

13 I. C. 110 : 1912 M. W. N. 16 : 

36 Mad. 410. 

— S. 349 — Reference for higher punish- 
ment. 

It is not illegal or irregular for a Magistrate 
of the second or third class to frame a charge 
against an accused person, in a case which he 
has jurisdiction to try, even though at the 
time of framing the charge he intends, if he is 
of opinion that the accused is guilty, to submit 
the proceedings to the District or Sub- 
Divisional Magistrate to pass sentence. 
S. 254, Cr. P. C., must be read as subject to the 
general provision in S. 349. Emperor v. Hla 
Gyi. 1 Cr. L. J. 1010 : 

10 Bur. L. R. 306 ; 2 L. B. R. 285. 

S. 349 (1) (a) — Scope — Joint trial of 

several accused, some held guilty — Reference 
xoith regard to all accused, legality of. 

Under Sub-s. (1) (a) of S. 349, Cr. P. C., only 
the case of those accused who are in the 
opinion of the Magistrate guilty should be 
forwarded to the District or Sub-Divisional 
Magistrate. The accused in the case who, in 
the opinion of the Magistrate, are not guilty 
should be acquitted and an order referring 
their case to the Sub-Divisional Magistrate 
along with the case of those accused who are 
guilty is illegal and in contravention of the 
sub-seetion. Sultan Muhammad Khan v. 
Emperor. 26 Cr. L. J. 1630 : 

90 I. C. 926 : 24 A. L. J. 80 : 

A. I. R. 1926 All. 176. 

S. 349 — Scope of — Reference by Bench of 

Magistrate, competency of. 

S. 349, Cr. P. C., does not authorize a bench 
of Magistrate to refer a case for higher 
punishment to a District Magistrate or Sub- 
Divisional Magistrate. Emperor "v. Jalal Khan. 

8 Cr. L. J. 475 : 

4 L. B. R. 277. 

S. 349 {2)— Scope of. 

The provision in S. 349 (2), Cr. P. C., that 
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the Magistrate to whom the proceedings are 
submitted may pass such order as he thinks 
fit, means that he may pass such other final 
order disposing of the case as he thinks fit. 
Pounnusxaami Naidu v. Emperor. 

. 13Cr. L.J. 19: 

13 I. C. 110 : 1912 M. W. N. 16 : 36 Mad. 470. 

S. 349 — Security proceedings — 

Summary order under S. 349 (2) — Procedure. 

A Magistrate seized of a case under S. 107 (3) 
and (4), Cr. P. C., i. e., on information which 
he sees reason to believe, cannot pass the 
summary order allowable by S. 349 (2) but 
must go through all the procedure preseribed 
in Ss. 112 — 116 of the Code and must hold the 
regular enquiry laid down by S. 117. Emperor 
V. Hardit Singh. 10 Cr. L. J. 309 : 

3 1. C. 577 : 7 P. R. 1909 Cr. 

S. 350. 

Applicability. 

Bench of Magistrates. 

Charge. 

Commitments. 

— Construction. 

Denovo trial. 

Effect of. 

Interpretation of. 

Non compliance. 

Power of Magistrate. 

Power of transferee Court. 

Procedure. 

Right of accused. 

Scope, 

Transfer of case. 

Transfer of Magistrate. 

Trial. 

Trial by Bench of Magistrates. 

S. 350. 

See also Cr. P. C., 1898, Ss. 118, 192, 
204, 287, 346, 348, 366 (5), 
403, 436. 

S. 350 — Applicability — Case transferred 

from one Magistrate to another. 

S. 350, Cr. P. C., is applicable to a case which 
has been transferred from the Court of one 
Magistrate to that of another. It is not 
restricted to cases in which Magistrates 
succeeded each other in their offices. Akbar 
Ali V. Emperor. 20 Cr. L. J. 41 : 

48 I. C. 681 : A. I. R. 1918 Nag. 142. 

— S. 350 — Applicability —Commencement 

of trial— Jxirisdict ion — Charge of Magistrate 
— Irregularily. 

The provisions of S. 350, Cr. P. C., are only 
applicable where a trial has been com- 
menced before one incumbent of a particular 
magisterial post who ceases to exercise 
jurisdiction in that post and is succeeded 
by another officer. Emperor v. Gokal. 

1 Cr. L. J. 1056 : 
17 C. P. L. R. 159. 

S. 350 — Applicability — Difference of 

opinion betxveen even number of Magistrates 
— Procedure — Rules f ramed by Bengal Government, 
r. 6 — Trial, de novo — Jurisdiction. 

Where on a difference of opinion between 
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— S. 350 — ^De novo irial — Tramjer of 

3Iagtstralc—Be-tTansfeT of Magislrale — Trial 
proceeded xoithfrom cohere he had left it. 

The accused were charged with certain offences 
under various sections of the Penal Code and the 
Cattle Trespass Act. The case was assigned ■ 
to Mr. T., the Joint Magistrate, who, however, 
was transferred from the district before he was 
ahle to complete the case. The Sub-Divisional 
Officer transferred the case to his own file and 
heard the case de novo, disregarding all the 
evidence recorded by Mr. T. Before the Sub- 
Divisional Officer had concluded the case, 
Mr. T. was re-transferred to the district, where- 
upon the Sub-Dmsional Officer transferred the 
case to Mr. T.’s file with a direction that Mr. T. 
should take it up from where he had left it 
before being transferred. This was done, and 
resulted in the accused being convicted : Held, 
that the trial was illegal and must be set aside, 
and the accused tried de novo, that the order 
of the Sub-Divisional Officer was nllra vires and 
without jurisdiction, because all that had taken 
place before Mr. T. had been superseded. 
Daroga Choredhury v. EmperoT. 20 Cr. L. J. 638 : 

52 1. C. 398 : A. I. R. 1919 Pat. 578. 

S. 350 — De novo {rial — Transfer of 

Magisirale — Relurn of Magistrate — Trial, tohether 
can be be started from stage at xohich it had arriv- 
ed before transfer. 

When on the transfer of a Magistrate a crimi- 
nal case pending before him is taken up by 
another Magistrate and the trial is started de 
710VO, the proceedings which had already taken 
place before the Magistrate who has been 
transferred are wiped out, and S. 350, Cr. P. C., 
gives no jurisdiction to such Magistrate on 
his xe-transfer to the district to proceed with 
the trial from the point where he had left it. 
Jago Singh v. Emperor. 20 Cr. L. J. 820 : 

53 I. C. 820 : A. I. R. 1919 Pat. 311. 

S. 350 — ^De novo trial — Transfer of 

Magistrate. 

The right of claiming of a trial de 7iono on the 
transfer of a Magistrate is given to an accused 
person in order that he may have the very 
great benefit of the Trying Magistrate having 
the witnesses examined and cross-examined in 
his presence, so that be may see and note 
their demeanour and manner of giving evi- 
dence. MTien the right is claimed, the Magis- 
trate must re-commence the trial. In a 
criminal trial, the Magistrate was transferred 
after the prosecution evidence was heard and 
a charge framed. The accused claimed a trial 
de novo before the succeeding iilagistrate. 
Thereupon the witnesses were re-summoned, 
their statements were read over to them and 
they were further cross-examined. No fresh 
charge was framed nor was the accused exa- 
mined by the Magistrate ; Held, that the 
provisions of S. 350, Cr. P. C. were not 
complied with and that a new trial must be 
ordered. Hnin Yin v. Than Pe. 

19 Cr. L. J. 321-A : 

44 1. C. 337 : 9 L. B. R. 92 ; 
in Bur. L. T. 58 : A. I. R. 1918 L. Bur. 63. 

S. 350 — De novo trial — Transfer of 
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Magistrate— Trial de novo—Trarmfer of case to 
transferred Magistrate, effect of— Procedure. 

When on the transfer of a Magistrate to an- 
other station a criminal case pending before 
him is takei\ up by another Magistrate and the 
trial is started de novo, the proceedings which 
had already taken place before the Magistrate 
who has been transferred are wiped out, and 
such Magistrate has no jurisdiction, on the 
case being transferred to him again by the 
District Magistrate, to proceed with the trial 
from the point where he had left it. Sardar 
Khan v. A ttauUa. 26 Cr. L. J. 510. 

85 I. C. 254 : 20 L. W. 847 ; 

47 M. L. J. 926 t A. I. R. 1926 Mad. 174. 

S. 350 — De novo trial — Transfer of 

Magistrate after cross-examination of prosecu- 
tion Toilnesses after charge — His successor noting 
accused's claim for de novo irial and rcsummoii- 
ing zoilncsscs — Subsequent failure to examine 
wilnesscs is illegality viiiatwg trial — Acquie- 
setice by accused in proerdure, if estops hh?i from 
raising plea of illegality. 


Where in a case after the framing of the 
charge and the cross-examination nf the prose- 
cution witnesses after the charge, the iilagis- 
trate is succeeded by another Magistrate who 
notes in the order sheet the accused’t claim 
for de 7WV0 trial and orders the witnesses to be 
re-summoned, the order must be deemed to 
have directed a de^iovo trial and the. failure 
to examine the witnesses-in-chief is a manifest 
illegality which vitiates the trial. When the 
accused does not expressly wish that the 
exaraination-in-chief of the witnesses recorded 
b 3 ' the previous Magistrate should be treated 
as part of the record of a subsequent de jjdbo 
trial by the second Magistrate, the- accused is 
not estopped from raising the plea of the 
illegality of the trial by reason of his acquie- 
sence in the procedure adopted by the Magis- 
trate. PuTusliottamrao Bhauji Berdc v. Empe- 
ror. 40 Cr. L. J. 73 : 

178 I. C. 465 : 11 R. N. 229 : 

1938N. L.J. 309; 

A. I. R..1938 Nag. 493. 

S. -350 — De novo trial — Trial rc-com- 

mcnced under S. 3S0 — Charge, whether cancelled 
— Discharge — Acquittal. 


A Magistrate who re-commences an "inquiry” 
or “ trial ” under S. 350, Cr. P> C., does not 
thereby' modify its nature or the stage at 
which it has arrived. Therefore , once a charge 
is framed and trial begun, the charge cannot 
be cancelled by reason of re-commencement 
of the trial under S. 350 and the only order 
which the second Magistrate can pass is that 
of acquittal under S. .258, and not that of dis- 
charge under S. 253 (2), Cr.' P. C. Tanguturi 
Sriramulu v. Nalam Krishna Row. 

15 Cr. L. J. 673 ; 

25 I. C. 1001 : 1914 M. W. N. 646 : 

16 M. L. T. 303 : 27 M. L. J. 589 : 

X T Tt Idle 


S. 350— De novo trial— Waiver of right 

by the accused — Throwii^g oneself on 
mercy, if amotwls to pleading guilty— Illegal 
gralihcalion, payment of, under compulsion 
Accomplice’s evidence. 
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S. 350— Applicabiliiij. 

The provisions of S. 350, Cr. P. C., apply to 
all cases in which cases are transferred for 
whatever reasons from the file of one Magis- 
trate to that of another. Mohcsh Chandra 
Saha V. Emperor. - 7 Cr. L. J. 220 : 

12 C. W. N. 416 ; 35 Cal. 457 : 

7 C. L. J. 488. 

^ -S. 350 — Applicability. 

The provisions of S. 350, Cr. P. C., have 
no application to a case transferred from a 
Subordinate Magistrate to a District Magis- 
trate under the proviso to S.348 of the 
said Code. Ladya v. Emperor. 

2Cr. L.J. 820: 
1 N. L. R. 187. 

S. 350 — Applicability, to Benches of Ma- 
gistrates — Decision after hearing pari of evidence, 
legality of. 

S. 350, Cr. P. C. does not apply to cases tried 
by Benches of Magistrates. There is no pro- 
vision of law which provides for a change in 
the constitution of Benches of Magistrates, and, 
therefore only those Magistrates who have heard 
the whole of the evidence in a case can decide 
the case. Italav. Emperor. 18 Cr. L. J. 96 : 

37 I. C. 160 : 9 Bur. L. T. 203 
8 L. B. R. 463 : A. I. R. 1917 L. Bur. 79. 

S. 350 — Applicability to Bench of Magis- 
trate, procedure — Evidence heard by one member — 
Conviction — Legality. 

S. 350 does not apply to cases tried by Bench- 
es of Magistrates. All criminal cases which are 
tried by Benches of Magistrates must be decid- 
ed by Magistrates who have heard the whole 
of the evidence in each particular case. A con- 
viction by a Bench of Magistrates in a case in 
which the entire evidence is heard by only one 
member, is Illegal. Girdhari v. Emperor. 

22 Cr.L. J. 740 : 
64 I. C. 132 ; 2 Lah. 237 . 

S. 350 — Applicability to enquiries. 

Clause I of S. 350, Cr. P. C., gives a discretion 
to the trial Magistrate while proviso (a) gives 
a right to the accused. One of the objects of 
this section is to give the trial Magistrate an 
opportunity to watch and observe the demean- 
our of a witness which is a very important factor 
in assessing the value of his evidence. There 
is no reasoni why .in an enquiry in a case under 
S. 110 , Cr. P. C. which vitally affects an accus- 
ed, he’ should be deprived of the right given to 
him in proviso (d) to ask the Magistrate who 
succeeds the Magistrate who has made a part 
of the enquiry to see for himself the demeanour 
of the witness and to have a first-hand impres- 
sion of the witness and his evidence by re-call- 
ing the prosecution witnesses and re-hearing 
him. Mahlab Singh v. Emperor. 

38 Cr. L. J. 804 : 
169 I. C. 833 : 1937 A. L.J. 373 : 
10 R. A. 71 ; 1937 A. W. R. 382 : 

A. I.R. 1937 All. 438 

350 — Applicability to enquiries. 

The provisions of S. 350, Cr. P. C., apply to an 
inquiry under S. 247 of the U. P. Municipalities 
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Act.. Whpe proceedings under S. 247, U. P. 
Municipalities Act, began in the Court of one 
Magistrate who after recording prosecution 
evidence was transferred and his successor pro- 
ceeded to record the defence although the 
accused had demanded that the witnesses al- 
ready examined should be re-heard : Held 
that the procedure adopted was illegal and 
the ease should be re-heard. Basaiiti v. Empe- 

25 Cr. L. J. 651 : 
81 I. C. 139 : A. I. R. 1925 All 245. 

S. 350— Applieability to summary trials 

— Magistrate recording prosecution evidence in ex- 
tenso in narrative form— Successor can act on 
this evidence. 

S. 350, Cr. P. C., does not in terms exclude 
summary trials from its operation. It applies 
to all enquiries or trials conducted by a Magis- 
trate in which the whole or any part of the 
evidence has been heard and recorded. It de- 
pends on the way in which the evidence has 
been recorded in each case whether S. 350 
would apply or not. In trying a case summari- 
ly it is enough if scanty notes of the evidence 
are made, and these need not be kept on the 
record at all. Where such notes are allowed to 
remain it would obviously be improper for the 
Magistrate to rely on such inadequate material. 
But where the prosecution evidence was record- 
ed by the first Magistrate in extenso in narra- 
tive form, at least quite as fully as it would 
have been in a summons case where by S. 3.55. 
Cr. P. C., a memorandum of the substance is 
enough, it cannot be urged that S. 350 would 
not apply to such evidence if recorded in a 
I summons case. Emperor v. Durga Prasad. 

41 .Cr. L. J. 782 : 
189 I. C. 689 : 1940 N. L.J. 321 ; 
13 R. N. 73 : A. I. R. 1940 Nag. 239. 

S. 350— Applicability, to trials by Bench- 
es of Magistrates. 

S. 350 has' no application to cases tried by 
Benches of Magistrates. Abdul Ghani v. Empe- 
ror. 22 Cr. L.J. 511 (a) : 

62 I. C. 335 : A. I. R. 1922 Lah. 137. 

S. 350 — Applicability — Transfer of case. 

S. 350, Cr. P. C., is not limited to cases in 
which Magistrate succeed one another in Court 
but applies also to cases transferred from the 
file of one Magistrate’s Court to that of another 
under S. 528 of the Code. Ganga Chetty v. 
Emperor. 20 Cr. L. J. 496 : 

51 I. C. 480 : 12 Bur. L. T. 55 : 
A. I. R. 1919 L. Bur. 50. 

S. 350 — Applicability. 

Trial by Bench of two Magistrates — Evidence 
recorded by one — Dissolution of the Beneh — 
Case' proceeded with by Magistrate taking 
evidence — S. 350 (1), does not apply. Shahu v. 
Emperor. (F.B.) 36 Cr. L. J. 831 • 

155 I. C. 736 : 7 R. S. 206 i 
A. I. R. 1935 Sind 84. 

— S. 350 — Applicability — Trial transferred 

from one Magistrate, to another — Accused, right of, 
to re-summon witneeses — Time for making de- 
mand— Evidence recorded by first Magistrate, 
whether can be relied on. 
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Except where the law expressly permits 
waiver the right of an accused should not b& 
held to he lost by his consent to a procedure 
or to admission of evidence which the law 
does not authorise. The prisoner on his trial 
can consent to nothing . It is the duty of 
Magistrates and all Criminal Courts to follow 
the procedure prescribed by law, and the con- 
sent of the accused cannot be invoked against 
irregularity in procedure. Where after several 
witnesses were axamined the case was trans- 
ferred to another Magistrate, the latter acted 
irregularly in convicting the accused on 
evidence partly recorded by the former 
Magistrate. S. 350, Cr. P. C. not being 
applicable to • such a case, the irregularity 
could not be waived by the accused. Depuly 
Legal Remembrancer v. Upendra Kumar. 

6 Cr. L. J. 434 : 
12 C. W. N. 140. 

S. 350 — De novo trial — Waiver of right 

by accused. 

The Magistrate ceases to excercise jurisdic- 
tion within the meaning of S. 350, Cr. P. C., 
when a case is withdrawn from his file, and 
where, in such a ease, the accused, on 
the case being sent to another Magistrate, 
fails to ask for a new trial, the latter Magis- 
trate is competent to reeord the remaining 
evidence and prononce judgment. Rupa Singh 
v. Emperor. 22 Cr. L. J. 82 : 

29 I. C. 370 : 1 P. L. T. 679. 

— • — S. 350 — De novo trial, what is. 

Where the trying Magistrate acting not 
siio molu but at the request of one of the 
accused, re-calls certain witnesses, the trial 
cannot be regarded as a de novo trial. Kunwar 
Sen^. Emperor. 34 Cr. L. J, 124 : 

141 1. C. 192 : 9 O. W. N. 1136 ; 

I. R. 1933 Oudh 33 ; 
A. I. R. 1933 Oudh 86. 

S. 350 — De novo trial. 

When a case has been submitted to a 
First Class Magistrate on the stay of its 
proceedings before the Second Class Magistrate, 
under S. 370, flie First Class Magistrate is 
bound to try it de novo. His failure vitiates 
the trial. Slier Khan v. Emperor. 

34 Cr. L. J. 749 ; 
144 I. C. 231 : 27 S. L. R. 266 : 

1. R. 1933 Sind 173 : 
A. I. R. 1933 Sind 191. 

S. 350— De novo trial. 

Where the Magistrate who has recorded the 
evidence of witnesses in a warrant case is 
transferred before he has framed the charge, 
the accused has a right to have the witnesses 
re-called and examined de novo. Labhsing 
v. Emperor. 35 Cr. L. J. 1261 : 

151 I. C. 213 : 28 S. L. R. 239 : 
7 R. S. 46 : A. I. R. 1934 Sind 106. 

Ss. 350, 223, 224,-230,233, 234, 346 

— De novo trial— Right of accused— Casy transferr- 
ed from one Magistrate to another — Trial de novo 
whether can be claimed by accused — Estoppel 
— Intention of Counsel, expression of, in High 
Court not to claim trial de novo, whether estops 
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accused from demanding trial de novo— Cheat-, 
ing, charge of— Omission to specify manner in 
which cheating was effected, whether vitiates charge 
—Money delivered by some persons but contribut- 
ed by several persons — Inducements offered to 
persons contribiiiing — Separate offences— Mis- 
joinder of charges. 

The applicant was ehallaned and convicted 
on three charges under S. 420, I. P. C., 
which were tried together under S. 234, 
Cr. P. C,, on the allegation that in his 
capacity as a Revenue Inspector he cheated 
three persons by dishonestly inducing them 
to deliver to him sums of money collected 
by them from several others, they them- 
selves contributing to the sum their own 
quota of subscriptions. The appplicant under 
orders from the Tahsildar caused a list of 
the tenants of a certain village to be 
prepared, showing the amount each of the 
tenants would have to pay towards the 
War Loan. Sometime after he offered to 
some of them within the hearing of others 
to cut down the subscriptions to half if 
he was paid Rs. 2 a piece and to omit 
altogether the names of persons who were 
to pay Rs. 7-12-0 if they paid him Re. 1 
each. The villagers were then told to 
bring the money and they met in two 
groups. Seven out of one group paid Rs. 2 
each to K., who thus collected Rs. 16 
including Rs. 2 of his own and paid the 
amount to the applicant, who made the 
necessary . corrections in the list already 
prepared. Similarly C. collected Rs. 9 from 6 
persons including himself out of the other 
group and paid it to the applicant, who 
made corrections in the list as promised. 
The case was originally tried by the District 
Magistrate but on an application for trans- 
fer to Judicial Commissioner it was sent to 
the file of a First Class ■ Magistrate in the 
same District. In the course of his arguments 
in the proceeding under the transfer applica- 
tion, the applicant’s Counsel expressed his 
intention not to apply for a re-hearing of 
the case. The Magistrate, to whose file 
the case was transferred, held that this 
constituted a waiver on the part of the 
accused and consequently refused to grant 
the prayer of the applicant for a trial de novo. 
On appeal the Sessions Judge set aside the 
conviction and sentence on one only and up- 
held those on the other two. The applicant 
urged amongst others the following grounds : 

(1) that there were an illegal contravention 
of S. 350 in refusing to grant a trial de novo: 

(2) that there was a non-compliance with 
Ss. 223 and 224, Cr. P. C., causing in fact a 
failure of justice and illegal misuse of S. 336 
inasmuch as the charges did not give neces- 
sary notice of the matter charged, (3) that 
the charges framed were in contravention of 
the provisions of Ss. 233 and 234, Cr. P. C., 
as there were 15 persons cheated and 15 
separate offences committed and the offences 
were wrongly combined in one trial : 
Held, that the statement of the appli- 
cant’s Counsel not to apply for a fresh trial 
did not operate as an estoppel and the 
trial Court was wrong in refusing th 
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Cr. P. C., where the accused demands that 
the prosecution witnesses or any of them be 
re-summoned and re-heard, it is not neces'sary 
for the Magistrate to frame a new charge 
at the request of the accused. If, however, 
he does frame a new charge, the accused 
cannot have any cause for grievance. Under 
S. 227 (1), Cr. P. C,, a Court can alter or 
add to any charge at any time before judgment 
is pronounced. Where, therefore, in a case a 
charge is framed against an accused under 
S. 454, Penal Code, but the case is 
subsequently transferred to another Magis- 
trate who frames a fresh charge under 
Ss. 411 and 454 and the case is again trans- 
ferred to a third Magistrate who re-commences 
the trial and again frames charges under 
Ss. 411 and 464, Penal Code, there is absolutely 
no irregularity in framing charges afresh as 
the first Magistrate could have added a charge 
under S. 411 at any time, nor is the accused in 
any manner prejudiced, the more so when the 
accused himself applies for a de novo trial be- 
fore the subsequent Magistrate. Gajiu v. Emncr 
ror. 39 Cr. L. J. 842 : 

177 I. C. 193 : 1938 O. W. N. 898 : 

11 R. O. 34 ; 1938 O. L. R. 394 : 

A. I. R. 1938 Oudh 247. 

S. 350 — Commitment — Slatement re- 
corded by one Magistrate but committal by another 
— Admissibility of statement in trial before Sessions 
Judge. 

Where a statement of the accused during 
inquiry is recorded by one Magistrate, but the 
case is committed by his successor, the state-- 
ment so recorded is admissible in evidence at 
the trial before the Sessions. Ghulam Jannat 
Emperor. 27 Cr. L. J. 627 ; 

94 I. C. 403 : 7 Lah. 70 : 

27 P. L. R. 534: 

A, I. R. 1926 Lah. 271. 

S. 350 (1) — Proviso — Commitment — 

Transfer of part-heard case — Commitment, whe- 
ther can be based on evidence recorded by trans- 
ferring Magistrate, 

It is a general rule that only an Tauthority 
who has heard all the evidence is competent 
to decide whether the accused is innocent or 
guilty, but commitment of the accused in- 
volves no such question. The correct 
inference to be drawn from the proviso to 
Sub-s. (1) of S. 350 is that in determining 
whether or not to commit for trial the 
Magistrate to whom the case is submitted is 
competent to base his determination on the 
evidence already recorded and the report sent 
with it. Emperor v. Bamprasad. 

18 Cr. L. J. 35 : 

36 I. C. 867 ; 12 N. L. R. 146 ; 

A. I. R. 1916 Nag. 115. 

S. 350 — Construction — “Succeeded,'” 

meaning of — Case taken by second Magistrate, the 
first being otherwise busy — Legality of. trial. 

The word “succeeded” in S. 350, Cr, P. C., 
should not be construed in a narrow sense. 
The words “ceases to exercise jurisdiction 
therein mean “in the inquiry or trial” and 
not “in a particular post.” A Deputy Magis- 
trate heard a ease in part. On the next day 
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of hearing, he was occupied in some 
other work, and the District Magistrate, 
upon the application of the Counsel for the 
accused, appointed another Magistrate to try 
the case./ The entire case for the defence, 
including the cross-examination of the witness- 
es for the prosecution, was held before the 
second Magistrate : Held, that the trial by the 
second Magistrate was not illegal. KudrutuUah 
V. Emperor. 13 Cr. L. J. 218 : 

14 I. C. 314 : 39 Cal. 781. 


S. 350 — De novo, trial — Accused, if can 

insist on fresh trial — Trial de novo, rohm can be 
commenced — Duty of Magistrate. 

S. 350, Cr. P. C., in effect lays down that 
the enquiry or trial has to be commenced 
de novo if the succeeding Magistrate in his 
discretion desires that it should be so, 
with the necessary implication that the charge 
already framed has to be ignored. In such 
cases Magistrates should make it clear whe- 
ther they are starting fresh proceedings 
altogether or are merely re-hearing the 
witnesses to the extent demanded by the 
accused. Tukaram v. Emperor. 

37 Cr. L. J. 983 ; 

164 I. C. 744 ; 9 R. N. 28 : 

I. L. R. 1936 Nag. 92 : 

A. I. R. 1936 Nag. 153. 

S. 350 — De novo trial. 


Charge framed — Another Magistrate succeed- 
ing and proceeding with case under S. 350 — 
De novo trial order — Charge cannot be 
ignored. Baza Hussain v. Emperor. 

36 Cr. L. J. 912 : 
156 I. C. 186 : 7 R. A. 1057 : 
1935 A. L. J. 1022 : 
; 1935 A. W. R. 789 : 
A. I. R. 1935 All. 834. 

S. 350 — De novo trial — Evidence pre- 
viously recorded, exhibition of -^Irregularity — 
Trial, whether, vitiated— Consent of accused, 
effect of— Evidence Act, S. 187, applicability of. 


As a general rule witnesses in all criminal 
trials should be examined viva voce. Departures 
from this rule can be permitted only under 
some express provisions of the law, for instance, 
where S. 145, or S. 157, Evidence Act, is 
applicable or in the class of cases covered by 
S. 288, Cr. P. C. ^^^lere in the course of a trial, 
the Trying Magistrate is succeeded by another 
and at a de novo trial held by the latter the 
depositions of witnesses in the previous trial 
are exhibited, “in order to save cross-examina- 
tion” without the witnesses being examined 
afresh, it amounts to an irregularity that 
vitiates the trial. An irregularity such as the 
above cannot be cured by the consent of the 
accused. Nor has S. 167, Evidence Act, any 
application to such a case. In re : Kottammal 
Kolathingal Vmmar Hajee. 

23 Cr. L. J. 748 
69 I. C. 636 : 1922 M. W. N. 644 
16 L. W. 697 : 43 M. L. J. 659 
A. T. R. 192.3 Mad. 32 


S, 350— De novo trial. 

First Class Bench partly trying case under 
summary powers— After charge case transferred. 
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a de novo trial or inquiry. The Magistrate 
beginning the proceedings anew against the 
wishes of the accused is not acting without 
jurisdiction. S. 350 (1) (a), has no application 
in a case in which the second Magistrate decides 
to re-summon the witnesses and re-commence 
the enquiry or trial. The Proviso gives the 
accused a right at the time of the commence- 
ment of the proceedings before the second 
Magistrate to demand that the witnesses or 
any of them be re-summoned and re-heard, 
and it does not give him any other right. The 
complainant can, of course, put before the 
Magistrate reasons why it is desirable under 
S. 350, that the witnesses should be re- 
summoned and the inquiry or trial re- 
commenced, but he has no right to demand 
that the witnesses be re-summoned or to claim 
a de novo trial from the beginning. Gur Dmjal 
V. Sheo Dularey. 39 Cr. L. J. 858 : 

17'7 I. C. 270 : 1938 O. W. N. 841 : 

11 R. O. 37 : 1938 O. L. R. 40 : 

A, I. R. 1938 Oudh 218. 

S. 350 (1) (2) — De novo trial — Magis- 
trate, transfer of — Siibseqtie?it ivaiver — Mere 
cross-examination of prosecution witnesses, effect 
of — Re-trial, privilege of, is not claimable by 
complainant. 

Where an accused, on a transfer of a Magis- 
trate, claimed the privilege of re-trial under 
S. 350, Cr. P. C., but when the prosecution 
witnesses appeared, changed his mind and was 
content to cross-examine the witnesses : Held, 
that the procedure adopted was not irregular 
and the Court was free to e.xercise its statutory 
option and act upon the evidence recorded by 
its predecessor. The privilege under S. 350, 
Cr. P. C., is that of the accused and not of the 
complainant and if the accused declines to act 
under Sub-cl. (1) (a), the complainant of 
necessity must suffer any disadvantage which 
follows upon the Magistrate electing to proceed 
upon the evidence already recorded. In re ; 
Arulay. 27 Cr. L. J. 659 : 

94 I. C. 707 ; A. I. R. 1926 Mad. 815. 

S. 350 — ^Effect of. 

The general provi.sions of S. 33, Evidence 
Act, are in no way affected by S. 350, Cr. P. C. 
Lekal v. Emperor. 28 Cr. L. J. 451 : 

101 I. C. 483 : 28 P. L. R. 199 : 

8 Lah. 570 : A. I. R. 1927 Lah. 332. 

_S. 350 (2) — Interpretation of. 

The first part of Sub-s. t2) of S. 350, Cr. P. C., 
was intended to provide that where proceed- 
ings have been stayed under S. 346, the 
Magistrate by whom the case is subsequently 
taken up is -to hold a de novo trial. The only 
reasonable construction to put upon the second 
part of the sub-section would be to say that 
where proceedings have been submitted to a 
superior Magistrate under S. 349, the accused 
may not insist upon a de novo trial. To hold 
otherwise would be to render S. 349, Sub-s. (2) 
of no effect. Sashte Gopal Samui v. Haridas 
Bagdi. 39 Cr. L. J. 606 (b) : 

175 1. C. 537 : 42 C. W. N. 508 : 

10 R. C. 799 : A. I. R. 1938 Cal. 415. 

— S. 350 (1) (a) — Non-compliance, effect 

of— Scope. 
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A contravention of the provisions of S. 350 (l) 
(o) will vitiate the trial only when there is a 
remsal on the Magistrate's part to re-suniraon 
and re-hear the witnesses or when tlie evidence 
of witnesses examined against the provisions of 
Cl. {a) is relied upon by the Court. Where a 
witness is only cross-examined in the second 
Court but not examined-in-chief by the 
prosecution, there is a clear breach of the 
section. But where the Court discards the 
evidence of such a witness, there can be no 
prejudice to the accused, and the defects in 
procedure which do not cause any prejudice to 
the accused do not vitiate the trial. Sheo Ram 
V. Emperor. 39 Cr. L. J. 854 : 

177 I. C. 200 : 1938 O. W. N. 881 ; 
_ 11 R. O. 35 : 1938 O. L. R. 399 : 

A. I. R. 1938 Oudh 212. 

S. 350 — Non-compliance with right 

of accused — Effect. 

The case of the accused was taken up by a 
Magistrate who, after recording the prosecution 
evidence and framing a charge, was transferr- 
ed. On the case coming before his successor, 
the accused applied for a trial de novo, and 
the Magistrate fixed a date ‘for the trial but 
took it up on an earlier date without notifying 
the change of date to Counsel for the accused, 
and on this date he merely read over to each 
witness the statement recorded by his 
predecessor, asking such further questions as 
he thought necessary. On a subsequent date 
Counsel applied on behalf of accused to re-call 
certain of the prosecution witnesses for cross- 
examination, but this was refused : Held, that 
the whole of the proceedings were irregular 
and unfair to accused, who had a right under 
S. 350, Cr. P. C., to demand all the prosecution 
witnesses to be re-summoned and re-heard and 
that the proceeding, must, therefore, be set 
aside. Mangal Singh v. Emperor. 

22 Cr.L. J. 119 (b) ; 
59 I. C. 551 : 16 P. W. R. 1919 Cr. : 

A. I. R. 1921 Pat. 306. 

S. 350— Power of Magistrate. 

Magistrate may decide to re-summon witnesses 
and re-commence enquiry or trial. _ If he 
exercises the option, accused cannot object to 
examination afresh of any witness. Mitdda 
Verrappa v. Emperor. 36 Cr. L. J. 1265 : 

157 I. C. 1020 ; 1935 M. W. N. 179 : 
8 R. M. 203 : A. I. R. 1935 Mad. 318 (2). 

S. 350 — Power of transferee Court to 

re-summon witnesses and re-commence in- 
quiry. 

Sessions Judge ordering enquiry by same 
Magistrate — Case transferred to another 
Magistrafe— Second Magistrate has power to 
re-summon witnesses and re-commence inquiry. 
Raitiasioami Tevar v. M. Subban. 

32 Cr. L. J. 226 : 
129 I. C. 79 : 1930 M. W. N. 911 : 
32 L. W. 782 : 1. R. 1931 Mad. 223 ; 

A. I. R. 1930 Mad. 983. 

S. 350 — Procedure — Irregularity — 

Effect 0 ^. 

When it is not known whether Magistrate is 
ire-commencing trial or not and accused does 
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which the prosecution witnesses were not 
again examined but they were only eross- 
examined by the defence without any object- 
fion : Held, that the trial was not i in due 
compliance with the provisions of S. 350, 
.Cr. P. C., and ought to be set aside.* Sobh 
Nath Singh v. Emperor. 6 Cr. L. J. 431 ; 

12 C. W. N. 138. 

S. 350 — De novo trial. 

Prior to the framing of the charge, an 
accused is not entitled under S. 330, to have a 
de novo enquiry. S. 350 gives the accused a 
right to have a de novo trial. The trial 
begins only after the framing of a cliarge. 
The Code leaves the re-summoning of -witnesses 
entirely to the discretion of the Magistrate. 
He may feel that he would like to see a 
witness or question him further and S. 350 (1) 
gives him authority to do so. If he does not 
feel it necessary to examine any witness 
a fresh, it is not incumbent on him to do so. 
The Code does not recognize any principle 
of natural justice in such matters. In rc : 
Komma Hari Chandra Reddi. 

on T T QOO . 

176 I. C. 879 (2) : 1938 M. W. N. 587 : 

48 L. W. 136 : (1938) 2 M. L. J. 222 ; 

11 R. M. 189 ; A. I. R. 1938 Mad. 742. 

S. 350 — De novo trial — Procedure — 

Transfer of case — Court’s duly to re-summon 
witnesses, extent of — Death of witness — Lying 
declaration. 

Under S. 350, Cr. P. C., on the transfer of a 
case the duty of the Court to re-summon the 
witnesses of for trial dc novo on the desire of 
the accused only extends to re-summoning 
%vitnesses that are available. Therefore, 
where on a trial de novo in consequence of a 
transfer, the Court, finding that a witness is 
dead and gets his evidence in the first 
judicial proceeding proved and re-summons 
the other witnesses, the procedure adopted 
is strictly in accordance with law. Lekal 
V. Emperor. 28 Cr. L. J. 451 ; 

101 I. C. 483 : 28 P. L. R. 199 ; 

8 Lah. 570 : A. I. R. 1927 Lah. 332. 

— S. 350 — De nove trial — Remand for 

taking further evidence — Transfer of judicial 
oTiccr — Accused, whether entitled to demand 
de novo trial by successor — Appellate Court, 
power to order de novo trial. 

The provisions of S. 350, Cr. P. C., are 
applicable where a case is remanded to the 
trial Court for taking further evidence, 
and it is found when the case returns to 
the trial Court trial that the Magistrate or 
officer’ who was trying the case has been 
succeeded by a new judicial officer ; and 
the acedsed, therefore, is entitled in such 
a case to demand a de novo trial by the 
succeeding officer. Even if S. 350 does not 
^ipplyj while it is possible that the accused 
might have been prejudiced by the fact 
they did not have a new trial, the 
Appellate Court can q^uash the conviction 
and order a de novo trial. Daroga Singh 
V. Emperor. 27 Cr. L. J. 1125 ; 

97 I. C. 645 ; 8 P. L. T. 181 : 

A. I. R. 1927 Pat. 5. 
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“ S. 350 (^ — De novo trial, requirements 
Second jyiagistrate mu&l be different from 
first who has heard and recorded evidence and has 
ceased to have jurisdicti on. 


There are two Magistrates contrasted by 
Sub-s. (1) of S. 350, Cr. P. C. The first Magis- 
trate has two qualifications ; (1) he must have 
heard and recorded the whole or any part of 
the evidence, and (2) he must have ceased to 
exercise jurisdiction. The second Magistrate 
is contrasted with the first as “another Magis- 
trate.” The word “another” means that the 
second Magistrate should differ from the first 
both on point (1) and point (2). Where a 
Magistrate is transferred from a District after 
he has examined prosecution witnesses in a 
case and has recorded the statement of the ac- 
cused and the case is transferred to other Magis- 
trate but subsequently the first Magistrate is 
again re-posted to that District and the case 
is again transferred to his file, he differs only 
on point (2) and cannot be considered “another 
Magistrate” within the meaning of S. 350 (1) 
because he does not fulfil the two points of 
difference from the first Magistrate. Therefore, 
he does not come under S. 350 at all. Moreover, 
as he has heard all the evidence for the prose- 
cution, there is no power in S. 350 for him to 
re-hear it even if he desired to do so. Such 
Magistrate is not, therefore, bound to hear the 
case dc novo. Shyama Pado Deb v. Sunder Das. 

39 Cr. L. J. 978 : 
177 I. C. 978 : 1938 A. L. J. 767 : 

I. L. R. 1938 All. 794 : 

11 R. A. 241 ; 1938 A. W. R. 492 ; 

A. I. R. 1938 All. 536. 

S. 350 — De novo trial. 


Right of accused to claim de novo trial — Right 
cannot be limited by imposing condition that 
accused should pay process fees. Maung Chit 
Tay V. Maung Tun Nyun. 36 Cr. L. J 953 ; 

156 I. C. 441 : 13 Rang. 297 : 

8 R. Rang. 1 : A. I. R. 1935 Rang. 108. 

S. 350 — De novo trial — Transfer of case 

— Procedure. 

Where a case in which a charge has been 
framed is transferred to the Court of another 
Magistrate and under the proviso to S. 350 (1), 
Cr. P. C., the accused claims a denovo trial, 
the IMagistrate must re-commence the trial and 
not merely allow further cross-examination of 
the complainant and other prosecution witness- 
es and generally proceed with the case from 
the stage where the charge was framed. Sidik 
v. Emperor. 27 Cr. L. J. 332 : 

92 I. C. 748 : 20 S. L. R. 50 : 
A. I. R. 1926 Sind 158. 

S. 350 — De novo trial — Transfer of 

Magistrate— Failure of transferred Magistrate to 
hear arguments — De novo trial. 

Where a Magistrate trying a case is transferred 
and is succeeded by another the accused can- 
not under S. 350, Cr. P. C., demand ^ de novo 
trial on the ground that the transferred Magis- 
trate did not hear his Counsel. Chandtka T’msad 

XT JPmnernr 25 Cr. L. J. 1075 : 

V. Emperor. ^ ^ ^ ^ ^ ^25 : 

1 n w. N. 491 ; A. I. R. 1925 Oudh 62. 
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- _s. 350— Scope of— Case withdraion from 
one Magistrate and transferred to another — 
Whether accused entitled to claim re-hearing 
of evidence— Register case, ’ transfer of— 
Warrant case- Whether failure to re-hear evi- 
dence prejudicial to accusedi 

The provisions of S. 350, Cr. P. C., are 
applicable to cases in which the case under 
enquiry or trial is withdrawn from one 
Magistrate, who therefore ceases to exercise 
jurisdiction therein, and is transferred to 
another Magistrate. In such a case the 
accused is not entitled to a re-hearing of the 
evidence. The transfer from one Jlugistrate 
to another of a ‘ register ’ case or preliminary 
enquiry into the accusation of an offence 
triable exclusively by the Court of Session is 
not provided for by proviso (a) to S. 350, 
Cr. P. C,, Even if such a ‘ register ‘ case is 
treated as a ‘ warrant * case, the accused is 
not prejudiced by the failure to re-hear 
evidence as he is at liberty, after the 
framing of the charge, to re-call the prose- 
cution witnesses for cross-examination. 
Palaniandu Gounden v. Emperor. 

9 Cr. L. J. 146 : 
1 1. C. 54 : 32 Mad. 218 : 5 M. L. T. 218. 


-S. 350— S'cope of. 


S. 350 relates to jurisdiction and an error 
in jurisdiction is not mere irregularity. 
Emperor v. Hemandas Devon Singh. 

37 Cr. L. J. 455 : 
161 I. C. 267 : 8 R. S. 134 : 
A. I. R. 1936 Sind 40. 


■S. 350— Scope of. 


When a case is transferred under S. 528, 
Cr. P. C., from the file of one Magistrate to 
that of another, the former ceases to exercise 
jurisdiction in the case and is succeeded by the 
latter in the exercise of the jurisdiction within 
the meaning of S. 350, Cr. P. C, Mohesh 
Chandra Saha v. Emperor. 7 Cr. L. J. 220 ; 

12 C. W. N. 416 ; 35 Cal. 457 : 

7 C. L. J. 488. 

S. 350 — Scope of. 

The general rule is that the decision as to the 
innocence or guilt of an accused person must 
be by the Judge who has heard all the evidence. 
S. 350, Cr. P. C., introduces an exception to 
this general rule and the exception should not 
receive a more extended interpretation than 
its actual words clearly justify. Jangilal v. 
Emperor. 19 Cr. L. J. 657 : 

45 I. C. 993 : A. I. R. 1918 Nag. 22. 

r — S. 350 {!)— Scope of — Magistrate, death 

of-— District Magistrate, case taken up by — 
District Magistrate, whether succeeds deceased 
Magistrate. 

On the death of a Magistrate empowered under 
S. 30, Cr. P. C., the District Magistrate, being 
the only remaining Magistrate in the District 
having powers under that section, took upon 
his Qle a case which was being tried by the 
deceased : Held, that the District Magistrate 
must be regarded as having succeeded the 
deceased Magistrate within the meaning of 
S. 350 (1), Cr. P. C, Gore Lai v. Emperor. 

19 Cr. L. J. 70S : 
46 1. C. 289 : A. I. R. 1917 Nag. 63. 


Cr. P. CODE (1898), S. 350 

— — S. 350— Transfer of 

trial Right of accused. 


case — De novo 


It is clearly desirable for the nroner admin 
istration of justice that normally the Magis- 


. , , , evidence, 

should be no prejudice 


trate who passes the final order should be the 
Magistrate who has heard all the 
and in order that there 

to the accused it is expressly provided' that 
in cases where the Magistrate does not propose 
to follow this procedure, the accused is entitled 
to demand that this procedure shall be follow- 
ed. Where a case is transferred to another 
Alagistratc on the ground of the apprehension 
of accused that he would not get a fair trial 
the accused cannot insist that there shall not 
be a de novo trial or inquiry, that the Magis- 
trate was acting without jurisdiction in begin- 
ning the proceedings anew when the accused 
did not so desire. S. 350 lays down that one 
Magistrate succeeding another may either act 
on the evidence heard partly by his predeces- 
sor or he may re-summon the witnesses and 
re-commence the inquiry or trial. The discre- 
tion is in the Magistrate and his action is only 
limited in the trial by proviso (a). There is 
no proviso that the accused may demand that 
witnesses examined by the Magistrate who has 
ceased to exercise jurisdiction shall not be 
re-summoned and re-heard, Sardarilal v. 
Emperor. 38 Cr. L. J. 697 

169 I. C. 47 : 9 R. N. 295 


I. L. R. 1937 Nag. 538 : 

A. I. R. 1937 Nag. 147. 

S. 350— Transfer of case— Right of 

accused— Successive transfers — Waiver of right. 

Each transfer of a case gives an accused a 
fresh opportunity of exercising his right under 
the proviso to S. 350, Cr. P. C. The word 
‘ predecessor ’ should be taken to mean ‘ pre- 
decessors ’ where there is more than one. It 
could not mean that a third Magistrate could 
act only on the evidence recorded by his pre- 
decessor, the second Magistrate and not also 
on the evidence recorded by the first Magis- 
trate who handled the case. The accused can 
also change his mind in this matter. Mali v. 
Keshrichand. 39 Cr. L. J. 815 ; 

176 I. C. 808 : 1938 N. L. J. 96 : 

11 R. N. 80 : I. L. R. 1939 Nag. 79 : 

A. I. R. 1938 Nag. 288. 


S. 350 {!)— Transfer of case — Right 

of accused to have prosecution witnesses re-sum- 
moned. 

The provisions of S. 350 are applicable to a 
case which, after being part-heard, comes upon 
the file of another Magistrate who exercises 
jurisdiction by transfer under S. 528, and it is 
necessary that the proviso to S. 350 should be 
given effect to and the accused made acquaint- 
ed with the fact that he is entitled to have 
the prosecution witnesses re-called. Barachi 
V. Emperor. 17 Cr. L. J, 401 : 

35 I. C. 961 : U. B. R. 1916 II, 108 : 

A. I. R. 1917 U. Bur. IL 

S. 350 — Transfer of Magistrate — Judg- 
ment written after transfer— Delivery of judgment 
by successor — Jurisdiction. 

S. 350, Cr. P. C. does not give a Magistrate 
jurisdiction to deliver a judgment written by 
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accused. The trying Magistrate directed the 
chnprasi to pay compensation to the accused 
under S. 250: Held, that as the prosecution 
Avas not initiated upon a complaint, or upon 
information given to a Police Officer or to a 
Magistrate within the meaning of S. 250, the 
order awarding compensation was illegal. In 
the matter of the Petition of Ram Padarath. 

1 Cr. L. J. 358 : 
I. L. R. 26 All. 183 : 1903 A. W. N. 216. 

S. 250 — Compensation — Aioard lohen 

competent — Complaint of offence irinble by Court 
of Session — Process in respect of offence triable 
by Magistrate — Compensation, u'helher can be 
awarded. 

In filing a complaint, the complainant must, for 
the purpose of S. 250, be deemed to make an ac- 
cusation which includes not only the offence spe- 
cifically referred to, but also any offence w’hich 
the facts disclosed in the complaint, considered 
in the light of such inquiry as the Magistrate 
considers necessary. The mere fact that 
the complaint charges the accused with an 
offence which is not triable by a Magistrate, 
does not oust the jurisdiction of the Magistrate 
to pass an order under S. 250, if after a prelimi- 
nary inquiry, the Magistrate finds that the 
accusation is really one in respect of an offence 
triable by a Magistrate. Hemandas v. Ahmed 
Khan. 26 Cr. L. J. 265 : 

81 1. C. 329 : 16 S. L. R. 205. 

S. 2SQ —Compensation — Axoard, when 

competent — Frivolous and vexatious accusation. 
Where a charge in respect of which a comp- 
laint is made is a specific and serious one, it 
cannot be described as frivolous or ve.vatious 
unless it is in fact false ; and unless it is held 
to be false, an order for compensation under 
S. 250 is not justified. Mangra Kharin v. Ram 
Dhari Singh. 18 Cr. L. J. 837 ; 

41 I. C. 661 : 2 P. L. W. 116 : 
A. I. R. 1917 Pat. 594. 

S. 250— Compensation — Award, xvhen 

competent. 

S. 250 requires that the complaint or informa- 
tion given by the complainant should be false and 
either frivolous or vexatious. An order under 
this section on the ground that because a com- 
plaint is frivolous and vexatious, therefore, it 
is false is not legal. Assanmal Chatnmal v. 
Dilbar. 26 Cr. L. J. 1295 : 

89 1. C. 159 ; A. I. R, 1926 Sind 19. 

S. 250 — Compensation — Award, when 

competent. 

Where a case is neither wilfully false nor is 
there any perversion or exaggeration of evi- 
dence, compensation under S. 250 cannot be 
awarded. Ganguli v. Emperor. 

30 Cr. L. J. 539 : 
115 I. C. 900 : I. R. 1929 Rang. 132 ; 

A. I. R. 1929 Rang. 14. 

S. 250 — Compensation — Axvard, when 

competent. 

Where a person is accused of several offences 
and is discharged in respect of some of the 
accusations and is acquitted in respect of the 
others, it is open to the Magistrate to make' an 
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order under S. 250 against the complainant in 
respect of all the accusations when he passes 
his final order of acquittal. Ravishankar Ja”. 
jivan V. Savailal Krishnalal. 

27 Cr. L. J. 448 : 

93 I. C. 240 : 28 Bom. L. R. 89 : 

A. I. R. 1926 Bom. 163. 

S. 250 — Compensation — Award, -when 

competent. 

Where a report is made to the Police whicli is 
false, frivolous or vexatious with the intention 
that action should be taken against the persons 
mentioned in the report, there is nothing to 
prevent the Magistrate who tried the case to 
award compensation to the accused under 
S. 250 against the person who made tlie report. 
Jairaj Singh v. Bansi. 27 Cr.,L. J. 35 : 

91 1. C. 67 : 23 A. L. J. 1054 : 
A. I. R. 1926 All. 165. 

S. 250 — Compensation — Condition — 

False case, test of. 

When directing compensation against the 
complainant under S. 250, it is necessary for 
the Magistrate to come to a finding that the 
case was frivolous or vexatious. The fact that 
the parties are on bad terms is not a sufficient 
ground for holding that the charge is a false 
one. Mating Pan v. Mating Mya Din. 

39 Cr. L. J. 704 : 
176 I. C. 199 : 11 R. Rang. 38 : 
A. I. R. 1938 Rang. 209. 

^ — S. 250 — Compensation in cases Iriaile 

by Sessions Court. 

A Magistrate who discharges a person accused 
of an offence triable by a Court of Sessions, 
and refuses to commit him for trial, cannot 
order the complainant to pay compensation to 
the accused under S. 250. The jurisdiction of 
a Magistrate to order payment of compensa- 
tion under S. 250 is confined to cases triable by 
a Magistrate. Bansidhar Pande v. Chunni Lai. 

° 28Cr,L.J.983: 

105 I. C. 807 : 25 A. L. J. 818. 

S. 250 — Compensation in cases triable 

by Sessions Court. 

Where a case ordinarily triable only by a 
Court of Sessions is tried by a Magistrate em- 
powered under S. 30, the Magistrate is not 
competent to award compensation. The 
special provisions of S. 30 which ^ enable a 
Magistrate to try .offences only triable by a 
Court of Sessions " as a Magistrate ” do not* 
make such offences triable by a Magistrate.* 
for the purposes of S. 250. Ma E Dok v: 
Maung Po Than. 23 Cr. L. I. 289 (a) 

. 66 I. C. 513 : 11 L. B. R. 151 : 
A. I. R. 1923 L. Bur. 15. 

S. 250 — Compensation or prosecution — 

Discretion of Court. 

If the false eharge is of such a nature that 
a prosecution is necessary on grounds of publie 
policy, it may well be that a Magistrate would 
exercise his discretion wrongly if instead of 
sanctioning a prosecution, he awarded com- 
pensation. If the false charge is one which 
does not render it necessary on' grounds of 
public policy that a prosecution should be 
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cannot be regarded as a good ground for 

interfering. Nnrmjnsawmtj v. A. Blake. 

3Cr.L.J.433: 

12 Bur. L. R. 59. 

— S. 352 — Police Officer, exclusion of 

from Coiirt room. 

S, Sii2 gives power to the Court of ordering 
that any particular person shall not remain 
in . the room used by the Court. It makes 
no exception in the case of a Police Olficer. 
When accused person objects to the presence 
of a Police Oilicer or other person the 
Magistrate has to decide whetlier the ac- 
cused’s fear of prejudice to his case is 
reasonable, considering the intelligence and 
susceptibilities of the class to which he 
belongs and not merely whether his presence 
is convenient or helpful to the Court or the 
prosecution. In the case of a person in- 
terested in the prosecution such as a Police 
Oincer, other than the Prosecuting Oilicer, 
even where the Court itself docs not see 
suilicient reason to order that he shall not 
remain in the Court room, it may put it to 
that or to the Prosecuting Oilicer whether in 
view of the accused’s objection ho will with- 
draw or be advised to withdraw from the 
Court-room Nuthusingh v, Einjicror, 

26 Cr. L. J. 1130 : 

88 I. C. 362 ; 8 N. L. J. 95 : 

A. I. R. 1925 Nag. 296. 

S. 352 — Police Officer, special treat- 
ment of. 

It is not advisable that a Police Ollicerintercst- 
ed in a case proceeding before a .Magistrate 
sliotild receive e.xccptional treatment as a seat 
on the dais, as such treatment is calculated to 
breed suspicion in the mind of the accused us 
to the independence of the Magistrate. Natliu- 
singh v. Emperor. 26 Cr. L. J. 1130 ; 

88 I. C. 362 ; 8 N. L. J. 95 ; 

A. I, R. 1925 Nag. 296. 

S, 352 — Place* of trial — Power of Ma- 
gistrate. 

Whether the Magistrate should hold (he trial 
at a place other than his Court-house is a matt- 
er purely within the discretion of the Magistra- 
te himself. Where he decides to hold the 
trial in the jail premises, he must pass a formal 
order directing that the trial should be held in 
the jail premises. Such a formal order must 
invariably be passed, as otherwise, if accused 
persons consider that they have a grievance 
in any matter, it would be dilhcult for tliem, 
in the absence of any formal order, to have re- 
course to higher authority for redress. It is 
ordinarily for the trying Alagistrate to take the 
initiative in these matters if he considers 
that the trial should not be held in his Court- 
house. If however, this District .Magistrate, 
who is responsible for law and order in his 
district, wishes to take the initiative in such 
matters himself, his proper course is not to 
move tlie Local Govt, liimsclf straiglitway in 
the matter, but to instruct the Public Prosecu- 
tor to make an application to the Magistrate 
asking that the trial shall be held elsewhere. 
It ^is then ' for the Magistrate to pass formal 
orders as to whether he considers it desirable 
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to hold a trial in the Court or outside of if Tf 
the Magistrate then wishes to trv the naL 
a place other than his Court i 

mitho?t-''‘"'"i® permission of the'''iecessaS 

uutiioritics wlio jirc in control of ^ 

io, which the MasistarShl’fo' SJ”-’ 

trial. 2 he Kmg v. U Khemein. 

41 Cr. L. T 497 • 

low w Rang. 122 : 

12 R. Rang. 353 : A. I, R, 1940 Rang. 72. 

trial-Trial in jail, le- 

S. 852 does not vitiate the whole trial in 
a. lail when there is nothing to show that ad- 
nnttance was refused to any one who desired 
It, or that the prisoners were unable to com- 
municate with their friends or Counsel. No 
doubt it is dilhcult to get Counsel to appear 
in jail and for that reason, if for no other, such 
trials are usually undesirable. Sahai Singh 
V. Emperor. 18 Cr. L. J. 852 ; 

41 I, C. 820 : 21 P. W, R, 1917 Cr. ; 

A. I. R. 1917 Lah. 311. 

S. 353— also Cr. P. C., 1898, 

Ss. 75, 5.87. 

yS. 353 — Absence of accused — Witnesses 

c.xaniincd in absence of accused — Conviction, leg- 
aliiy of. 

Where in a summary trial some of the wit- 
nesses were e.xamined before one of the accused 
had been properly served with notice and they 
were not re-called for cross-examination on 
his appearance in Court : Held, that the trial 
was irregular and bad in law. Chhotey Lall 
V. Emperor, 28 Cr. L. J. 756 : 

103 I. C. 836 : 1 Luck. Cas. 265 ; 

A. I. R. 1927 Oudh 353. 

Ss. 353, 537 — Absence of accused — Fail- 
ure to examine witnesses in accused’s presence — 
Illegality — IKaiucr. 

Failure to examine the witnesses in the pre- 
sence of the accused vitiates a trial except in 
cases mentioned in S. 353. It is not a mere 
irregularity which can be cured under S. 537, 
or by waiver on the part of the accused’s Plea- 
<icr. Bigan S>mgk v. Emperor. 

29 Cr. L. J. 260 : 
107 I. C. 530 : 6 Pat. 691 : 
9 P. L. T. 327 : A. I. R. 1928 Pat. 143. 

-Ss. 353, 537— Absence of accused— Re- 

, « .» ,r. ^ 


cording defence evidence in the absence of abscon- 
ding accused — Irregularity, whether curable. 

Where an accused person, who was being tried 
under S. 323, of the I. P. C. together with 
three others, absconded after the evidence for 
the prosecution had been recorded, but before 
the witness for the defence named by him had 
been examined i Held, that recording the 
defence evidence in the absence of the accused 
was an irregularity which could not be cured 
under S. 537, Cr. P. C. and, therefore, the con- 
viction of the accused must be set aside. Ega 
Po Shein v. Emperor. 14 Cr L. J. 287: 

19 1. C. 719 : U. B. R. 1912 152. 

S. 353— Absent witnesses, evidence of, 

when may be recorded— Transferring evidence of 
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applicant’s demand for a trial de novo ; 
(2) that the omission to specify in the charge 
the manner in which the applicant cheated, 
whether by illegal act or omission, could not 
be regarded as material as it had not misled 
the accused ; (3) that all or most of the 

persons who parted with money having been 
present when the terms were proposed by the 
accused, the representations made and induce- 
ments offered were made and offered to each 
of the villagers collected there and when the 
applicant took the money, paid by each vil- 
lager, he committed a distinct offence, and the 
trial of the case was, therefore, bad for mis- 
joinder of charges as under S. 234, the ap- 
plicant could not be tried for more than three 
charges. If circumstances are deposed to 
against the accused by a prosecution witness, 
it is necessary that the Magistrate should let 
the accused know by questions put to him in 
examination which of them all against him 
in his mind ; it is more particularly necessary 
where the witness has deposed to other cir- 
cumstances favourable to the accused which 
nullify the value of the circumstances against 
him. Jatigilal v. Emperor. 19 Cr. L. J. 657 : 

45 I. C. 993 : A. I. R. 1918 Nag. 22. 

Ss. 350, 436 — De novo Irial. legalili) of 

— Further enquiry — Order that enquiry shall be 
conducted by same Magistrate and on same 
evidence — Case transferred to another Magistrate 
— Trial de novo, legality of. 

S. 436, Cr, P. C., does not authorize a Sessions 
Judge to direct further inquiry by a particular 
Magistrate subordinate to the District 
Magistrate. What the Sessions Judge can 
do is to direct the District Magistrate by 
himself, or by any of the Magistrate 
subordinate to him, to make the further 
inquiry, thus leaving the District Magistrates 
to exercise a discretion as to the selection of 
any Magistrate subordinate to him. A Sessions 
Judge in revision ordered further inquiry 
and directed that such inquiry should 
be made by the same Magistrate who 
originally heard the case on the evidence 
already adduced. The case had to be 
transferred by the District iNIagistrate to 
another Magistrate and the latter decided to 
proceed with the examination of the witnesses 
afresh. The Sessions Judge set aside that 
order: Held, (i) that the first order of the 
Sessions Judge was not in consonance with 
S. 436, Cr. P. C. : (ii) that by virtue of S. 350 
(1), Cr. P. C., the Second Magistrate has power 
in re-summoning the witnesses and re-commcnce 
the inquiry and the Sessions Judge had no 
power to interfere with his discretion. 
Ramaswami Tevar v. M. Subha7i. 

32 Cr. L. J. 226 : 
129 I. C. 79 : 1930 M. W. N. 911 : 32 L. W.782 : 
I. R. 1931 Mad. 223 : A. I. R. 1930 Mad. 983. 

Ss. 350, 528 — De novo trial before 

succeeding Magistrate — Power of District Magis- 
trate to re-transfer. 

Where, after the transfer of a Magistrate- 
during the pendency of a criminal case, his 
successor has taken cognizance of the case 
de nouo, it is not competent to a District 
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Magistrate to re-transfer the case to th? 
Magistrate who originally heard the evidencp 
wvth a view merely to avoid the de novo trial 

Sriranga Chettiar V. Subramania Asari. - ’ 

28 Cr. L. T. 21 ■ 
99 I. C. 55 ; 24 L. W. 640 : 38 M. L-T 137 ^ 
A. I. R. 1927 Mad. 8L 

S. 350 (1)— De novo trial—Accused, if 

can compel prosecution to produce witness 
examined in first Court but wiiom they do not 
wish to produce in second Court — Effect of suck 
non-productio7i. 


S. 350 (1) does not require that even a 
witness on whom the prosecution does not 
rely and whom it does not wish to produce 
though produced before the first Court should 
also be produced in the second Court. Of 
course the Court will consider the effect of 
the prosecution not producing a witness 
previously examined by them and if he should 
happen to be one named in the first information 
report, the circumstance will go against the 
prosecution, but S. »350 (1) (o) does not 

authorise an accused person to compel the 
prosecution to produce a witness .whom they 
do not wish to produce. Sheo Ramv. Emperor. 

39 Cr. L. J. 854 : 
177 I. C. 200 : 1938 O. W. N, 881 : 11 R. O. 35 ; 

1938 O. L. R. 399 : A. I. R. 1938 Oudh 212. 


S. 350 (a) — De novo trial — Person 

entitled to claim — Waiver of right. 

Under proviso (a) to S. 850, the right given 
to an accused person is the right of demanding 
that the prosecution witnesses or any of them 
be re-summoned and re-heard, and it rests on 
the accused to say who shall be re-summoned 
and re-heard. The complainant, however, has 
no such right, and when the accused is 
exercising his right under the proviso in regard 
to some witnesses only, the complainant cannot 
claim a de novo trial from the beginning. It 
is open to the accused at any time to say that 
he does not wish certain witnesses to be re- 
summoned and re-heard, even though 
previously he had asked for them to be re- 
summoned and re-heard. In re •. Vadigala- 
pydigadu. 26 Cr. L. J. 526 : 

85 I. C. 366 : 20 L. W. 916 
A. I. R. 1925 Mad. 317. 


S. 350 (1)— De novo irial 

— Right of accused when arises — Powers of 
Magistrate. 

Whereas the accused’s right under S. 350 (1), 
proviso (a), Cr. P. C., arises only when the 
case is at the stage of trial, the Jlagistrate is 
not so bound and may re-commence the case 
under S. 350 (1) even when it has not reached 
the stage of trial. When this is done, this has 
the effect of wiping out the former 
proceedings. Emperor v. Ganpat. 

^ ^ 38Cr. L.J. 15 ,: 

165 I. C. 830 : 9 R. N. 97 : 
I L. R. 1937 Nag. 135 : A. I. R. 1936 Nag. 220. 

S. 350 (1) (a)— De novo trial— Option of 

Magistrate against wishes of accused- Complain- 
ants right. 

The accused has no right under S. 350 (1) (o). 
Cr. P. C., to insist that there shall not ne 
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S. 355 — Non-compliance. 

Non-compliance with the requirements of 
S. 342, or 355, vitiates the trial. Balkshewar 
Singh V. Emperor. ^ ^ 23 Cr. L. J. 114 : 

65 I. C. 545 : 3 P. L. T. 332 : 
A. I. R. 1922 Pat. 5. 


— S. 355 and 356 — Scope — Theft below 

’ -n . . _ J C» OSCf 


Rs. 50 — Procedure is as in S. 355 
In a case of theft under S. 379 in which the 
value of property stolen does not exceed 
Rs. 50, the procedure at the trial is regulated 
bv S. 355 and not S. 3.5(5. Emperor v. Bulaki. 

^ 21 A. L. J. 276 : 

A. I. R. 1923 All. 432. 

-S. 355 — Summary trial — Deposition of 


witnesses, reading of . 

In a case triable summarily, the deposition j 
of tlie witnesses need not be read over to : 
them. Mohammad Isluuj v. Emperor. 

23 Cr. L. J. 120 : 
65 I. C. 552. 

-S. 355— Summarn trial — Evidence, re- 


The provisions of S. 350 apply only to cases 
to which the provisions of S. 355 do not apply. 
Muhammad Itafiq Ahmad v. Emperor. 

37 Cr. L. J. 710 ; 
162 I. C. 758 : S R. A. 901 : 
1936 A. L. J. 274 : 
A. I. R. 1936 All. 319. 


S. 356-r-Non-compliance — Material 

error. 

The provisions of S. 350 are mandatory and 
the omission of the Jlagistrate to record 
evidence as prescribed in the section consti- 
tutes a material error sufficient to set aside the 
proceeding. Natho Khan v. Emperor. 

34 Cr. L. J. 216 
141 I. C. 628 : 26 S. L. R. 353 
I. R. 1933 Sind 67 
A. I. R. 1932 Sind 145. 
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- Recording evidence, mode 

Vr . IS cured bv S 

Naijeb Shahana v. Emperor, - 

35 C. L. T. 1179 ■ 
152 I. C. 44 : 38 C. W. N. 659 • 
61 Cal. 390 : 7 R. C. 215 : 
A. I. R. 1936 Cal. 636. 


cording of. 

In summary cases, notes of evidence need not i 
be recorded. In re : Tippanna KnnUja Man- 
rwvaddar. 35 Cr. L. J. 841 ; i 

148 I. C. 1006 : 36 Bom. L. R. 212 : 
58 Bom. 298 : 6 R. B. 325 : ! 
A. I. R. 1934 Bom. 157. i 

Ss. 355 (2), 342 — Summary trial~\Var- : 

rant cose— 3/emorandam of evidence. ! 

When a warrant-case is tried summarily, the ^ 
procedure to be followed is that prescribed for 
the'trial of warrant cases and, therefore, the 
memorandum of the sub.stnnce of tlie evi- j 
dence of each witness must, as provided j 
by S. 355 (2), be signed by the iilugistrate. : 
Balkeshwar Singh v. Emperor. 

23 Cr. L. J. 114 : i 
65 I. C. 546 : 3 P. L. T. 332 : i 
A. I. R. 1922 Pat. 5. 

S. 356. 

See also (i) Cr. P. C., 1808, Ss. 145, 2G3, 
204, 350. 

(ii) Criminal trial. 

S. 356— Applicability. 


; S. 356— Recording af evidence— Varna- 

cular record, absence of— Effect. 

Where a Magistrate omits to prepare a 
\ crnacular record of the evidence as required 
by S. .‘550, he commits an irregularity which 
vitiates the trial. Udit Narain v. Emperor. 

21 Cr. L. J. 28 (a) : 

54 I. C. 172 ; 17 A. L. J. 1146 ; 

A. I. R. 1920 All. 64. 

•Ss. 356, 537 — Recording of evidence — 


Language of Court. 

The direction contained in S. 850 is manda- 
tory, and the recording of evidence, therefore, 
in a language which is not the language of 
the Court, is not merely an irregularity but 
an illegality which vitiates the trial. Even if 
it is an irregularity, it is so grave and material 
that it cannot be cured by S. 537. Janki 
Prasad v. Emperor. 19 Cr. L. J. 235-A : 

43 I. C. 827 : A. I. R. 1917 Pat. 41. 

-S. 357 — Sessions Court — Record of evi- 


dence. 


By a notification issued by the Local 
Government under S. 357, Cr. P. C,, a Judge 
is bound to take down the evidence of each 
witness. The intention is that the evidence 
shall be recorded in full, and a memorandum 
of the substance of the evidence is not 
suificient in any case before a Court of 
Session. Nga Saw v. Emperor. 

2 Cr. L. J. 133 : 

11 Bur. L. R. 8. 

S. 359— Evidence, mode of recording. 

S. 359 directs that the evidence shall ordi- 
narily be taken down in the form of a narrative. 
And though it cannot always be taken down 
in the exact words of the witness, Judges 
should, as far as possible, adhere to the 
words actually used either in the question or 
in the answer. It is not a compliance with 
the law to record a more or less accurate para- 
phrase of the evidence, but the words used, 
or a sound translation of them, should be re- 
corded as far as possible. Nga Saw v. Emperor. 

2 Cr. L. J. 133 : 

11 Bur. L. R. 8. 


S. 360. 

“Accused,” meaning of. 

Applicability. 

Commitment proceedings. 

Complainant. 

Construction. 
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not protest against action of prosecution in 
dispensing with a witness, the action, though 
irregular, does not call for interference unless 
prejudice is caused. Mudda Verrappa v. 
Emperor. 36 Cr. L. J. 1265 ; 

157 I. C. 1020 : 1935 M. W. N. 179 : 
8 R. M. 203 ; A. I. R. 1935 Mad. 318 (2). 

S. 350 — Right of accused. 

Accused not wishing to have a fresh trial — 
Accused has right to insist upon his case being 
decided on evidence already recorded by first 
Magistrate. Manzoor AH v. Abdus Salam. 

35 Cr. L. J. 1147 : 
150 I. C. 857 ; 1934 O. L. R. 651 : 
11 O. W. N. 825 ; 7 R. O. 66 : 

^ - A. I. R. 1934 0udh324. 

S. 350 — Righl of accused. 

An accused has, under S. 350, Cr.P.C;, a right 
to demand that the witnesses or any of them 
be summoned and re-examined wliea the case 
is tried by the Magistrate to whom it is 
transferred for trial. He can, however, waive 
his right. Chhnnn Prasad Singh v. Emperor. 

29 Cr. L. J. 229 : 
i, 107 I. C. 160. 

S. 350 — Right of accused — Waiver. 

Witnesses called under S. 350— Accused can 
waive examination. Ibrahimv. Emperor. 

36 Cr. L. J. 41 ; 
152 I. C. 236 : 31 N. L. R. 117 : 
7 R. N. 80 : A. I. R. 1934 Nag. 209. 

S. 3S0~Righl of accused under— Nature 

of — Option of Magistrate. 

Under S. 35^ (1), Cr, P. C., the right of the 
accused is not to demand a re-trial as such, 
but simply that any or all of the witnesses 
should be re-summoned and re-heard. Subject 
to giving effect to that right, the option lies 
with the Magistrate to start the inquiry - or 
trial all over again, or not. In some cases 
to which S. 350, Cr. P. C. applies, tlie previous 
charge is blotted out and in some cases not. 
It depends on which option the (Magistrate 
adopts. The accused can in no case insist 
on a clean slate ; and the Magistrate cannot ' 
ignore although he may amend the previous 
charge, if he decides to make use of any of 
the evidence previously recorded ; but if he 
decides to wipe out all that previous evidence, 
the former charge is also wiped out. Tuka- 
ram v. Emperor. 37 Cr. L. J. 983 ; 

164 I. C. 744 : 1. L. R. 1936 Nag. 92 ; 

9 R. N. 28 ; A. I. R. 1936 Nag. 153. 

S. 350 — Right of accused — Nature of — 

Discretion to act upon evidence alreadp recorded, 
whether absolute — Exercise of option under 
S. 350 (i), whether can be made more than once. 

The. discretion given to a Magistrate, by 
S. 350 (1), Cr. P. C., to act or not to act 
upon the evidence recorded by his predecessor 
is not absolute but controlled by the first 
proviso to the section and it is solely left 
to the aecused whether to claim a right to 
have thcj witnesses already examined by the 
previous ^Magistrate re-called and re-examined 
by the Second Magistrate. This right can be 
exercised 'by the accused only at the time 


Cr. P. CODE (1898), S. 350 

when the Second Magistrate commenced his 
proceedings. Emperor v. J. B. San. 

31Cr. L.J. 282 
121 1. C. 646 ; A. I. R. 1930 Nag. 59 

S. 350 — Scope. 

Order for furthur inquiry— Change of Magis- 
trate in trial Court — Successor framing charge 
without re-examining witnesses already 
examined— Procedure, is legal.. Nanureddigak \ 
Lakshmireddij v. TJrganapalle Munireddy. 

32 Cr. L. J. 635 : 

131 I. C. 5 ; 1931 M. W. N. 179 • 

60 M. L. J. 524 ; 54 Mad. 512 : 

33 L. W. 336 ; I. R. 1931 Mad. 469 ; 

A. I. R. 1931 Mad. 488 (2). 

— Ss. 350, 537 — Scope— Magistrate record- 

ing evidence succeeded by another Magistrate 
— Succeeding Magistrate delivering judgment 
written by his predecessor loithout adopting it 
as his own — Defect, if curable under S. 537. 

It is quite possible under S. ,350, Cr. P. C., 
that the succeeding Magistrate may take the 
judgment left by his predecess'or and compare 
it with the evidence recorded in the case 
and discover that it expresses what he hiniself 
would have decided on the case. In that 
case if there is no demand for a new trial 
on the part of the accused, he may deliver 
that judgment as his own. In fact by so 
doing, it becomes his own judgment. But 
if the succeeding Magistrate has delivered 
judgment not as his own but as that of his 
predecessor without signing it himself or 
dating it, the defect in the delivery of 
such judgment goes beyond a mere irregu- 
larity curable under S. 537. It is not con- 
templated in the Code that a Magistrate shall 
deliver any judgment other than his own, 
and if he does so, it is not an irregularity 
in the form of delivery ;. it is not delivering 
judgment at all. Chinnayar v. Mating Mya 
Thi. 40 Cr. L. J. 829 : 

183 I. C. 216 : 12 R. Rang. 69 : 

1939 Ra ng. 570 : A. I. R. 1939 Rang. 249. 


Ss. 350, 537 — Scope — Right oj accused 

— No demand or ufusal—Omissioii uj Magis- 
trate to ask accused whether he would exercise 
right— No material irregularity or failure of 
justice. 


S. 350, Cr. P. C., confers on an accused 
person the right to demand a re-hearing of 
evidence, and does not actually prescribe that 
the Magistrate shall ask the accused. Where 
there is no demand or refusal but merely an 
omission to exercise the right reserved by 
proviso (a) to S. 350, the accused is not 
necessarily materially prejudiced, nor is a 
failure of justice occasioned by the omission, 
the error being one which, is curable under 
S. 537, Cr. P. C. The mere fact that an 
accused slated before a Magistrate at the 
time of the framing of* the charge that he 
did not wish the witness to be re-called, 
should not deter the Magistrate's suecessor 
from acting under S. 350. Nga Po Tein v. 
Emperor. 14 Cr. L. J- 175 : 

19 I. C. 175 : 1912 U. B. R. 151. 
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sanctioned, a Magistrate who makes an order 
for compensation cannot be said to exercise 
Iris discretion wrongly. I?i the mailer of : 
Tammi Reddi. 1 Cr. L. J. 280 : 

I. L. R. 27 Mad. 59 : 2 Weir 313. 

S. 250 — Compensation or prosecution — 

Legality of. 

It is not illegal but only improper to order 
a complainant to pay compensation under 
S, 250, and at the same time to sanction his 
procecution under S. 211, I. P. C. The com- 
pensation awarded can be considered in passing 
sentence in the event of a conviction as the 
result of the prosecution ordered. Mulk v. 
Fatteh Muhammad. 1 Cr. L. J. 597 : 

6 P. R. Cr. of 1904. 

S. 250 — Compensation — Proper order. 

When a Magistrate, on finding a complaint j 
to be frivolous, thinks it right to award 
compensation to the accused, he must do so 
by his order of discharge or acquittal. An 
order for compensation made in a separate 
proceeding, after the accused has been dis- 
charged, is without jurisdiction. Haru Tanii 
V. Satish Roy. 12 Cr. L. J. 6 : 

9 I. C. 54 : 13 C. L. J. 425 : 38 Cal. 302. 

S. 250 — Compensation to Government. 

There is no provision that Government 
is to be compensated in any way under 
S. 230. Emperor v. Maroli. 

34 Cr. L. J. 1163 (2) ; 
146 I. C. 14 : 30 N. L. R. 15 : 6 R. N. 69 : 

A. I. R. 1933 Nag. 296. 

— S. 250 — Compensation — IVhcn compe- 
tent. 

If the accusation is proved to be false but ! 
cannot be regarded to be frivolous ; 
or ve.xatious, S. 250 docs not justify the i 
award of compensation. If the accusation is : 
not proved to be false, no compensation can , 
be awarded. Bechan Prasad v. Jhuri. j 

37 Cr. L. J, 424 (2) : 
161 I. C. 49 : 1936 A. L. J. 189 : 
1936 A. W. R. 188 : 8 R. A. 714 ; 

A. I. R. 1936 All. 363. 

S. 250 — Compensation — Who can order. 

A Magistrate exercising powers under S. 30, 
in a case triable by tiie Court of Se.ssiou, 
is incompetent to award compensation under 
S. 250. Ramzan v. Rajan. 

11 Cr. L. J. 396 (a) : 

6 I. C. 735 : 21 P. W. R. 1910 Cr. 

^S. 250 (1) — Compensation in — Offence 

triable by Court of Session. 

Where after an im^uiry in respect of an 
offence triable by a Court of Sessions tiie 
accused is discharged, the Magistrate is not 
empowered to award compensation to the 
accused. Samp Sonar v. Ram Sundar Thaku- 
rain. 23 Cr. L. J. 319 : 

66 I. C. 671 : 20 A. L. J. 433 : 
A. I. R. 1922 All. 188. 

Ss. 250 (1), (2), (b) — Compensation, 

award of — “Case instituted on complaint", 
meaning of — Charge, by Police, on complaint 
■iransmiltcd by a Village Magistrale, whether 
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“ Case instituted on complaint ” — “ Magistrate ”, 
whether includes Village Magistrate. 

Under S. 250, a Magistrate, can, when dischar- 
ging an accused, order compensation to be 
paid to him by the person who gave 
information to a Village Magistrate, as the 
result of which the prosecution was launched 
by the Police. The fact that the information 
was transmitted by the Village Magistrate 
to the Police will not prevent the case from 
falling within the first part of the section. 
And the person whose information was the 
whole foundation of the prosecution is the 
person .against whom information may 
be awarded under the latter part of the 
section. The term “ Magistrale ”, in S. 250 
of the Code of Criminal Procedure, does not 
include a Village Magistrate. Margasahaya 
Chetly V. Gandala Nudiabba. 18 Cr. L. J. 11 : 

36 I. C. 843 : 1917 M. W. N. 86 ; 
32 M. L. J. 79 : 5 L. W. 290 : 
A. I. R. 1917 Mad. 660. 
S. 25Q— Complainant — Duly of — Com- 
pensation — False accusation. 

There is no reason why a case in which the 
accusation is found to be false should be con- 
sidered as being outside the scope of S. 250. 
Where during tiie course of a trial facts come 
to the notice of the complainant which, if true, 
would prove the innocence of the accused, it 
is his duty to investigate those facts, and if 
he finds them to be true, to inform the Magis- 
trate accordingly. Shaik Dawood v. Mohamed 
Ibrahim. 19 Cr. L. J. 172 : 

43 I. C. 588 ; 11 Bur. L. T. 201 : 
A. I. R. 1918 L. Bur. 48. 

S, 250-~Complainant— Meaning of. 

S. 230 does not W’arrant an order to pay com- 
pensation against a person who only in- 
stigates the giving of false informa- 
tion but who does not himself make the com- 
plaint or give the information to the Police. 
Emperor v. Samar. 20 Cr. L. J. 100 : 

48 I. C. 980 : 12 S. L. R. 76 : 
A. I. R. 1918 Sind 25. 

S. 25D— Complainant or informant — 

Meaning of. 

A process-server, on whose report, that the 
accused had obstructed him while executing a 
warrant in execution of a decree for custody, 
the District Judge instituted criminal proceed- 
ings against the accused, is not a person upon 
whose comijlaint or information the accusation 
was made, and is not liable to pay compensa- 
tion under S. 230. Emperor v. Abdul Ghani. 

11 Cr. L. J. 634 : 
8 I. C. 382 : 25 P. R. 1910 Cr. 

S. 250 — Complainant’s right to shoio 

correctness of accusation. 

Where a person is acquitted and notice is issued 
to the complainant calling upon him to show 
cause why an order for compensation should 
not be made, it is open to the complainant to 
show that the complaint was not false and 
either ve.xatious or frivolous. Dr. Fariiqi v. 
Municipal Board, Allahabad. 

35 Cr. L. J. 175 : 
146 I. C. 691 : 1933 A. L. J. 1369 : 
6 R. A. 320 : A. I. R. 1933-All. 814. 
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his predecessor. Where a Magistrate after 
hearing evidence in a case is transferred and 
sends a written judgment to his successor, the 
latter acts without jurisdiction in delivering 
it. Even if the Magistrate himself delivers it 
after his transfer, he would be acting without 
jurisdiction. Baishnab Charan Bus v. Amin 
'‘1/h 24Cr. L.J.489: 

72 I. C. 953 : 50 Cal. 664 : 
38 C. L. J. 202 : A. I. R. 1924 Cal. 55. 

S. 350 — 'Transfer 'of iMagislratc after 

framing charge. 

Successor re-hearing evidence — Accused is 
not entitled to further opportunity of cross- i 
examination after charge is read over to him 
by Second Magistrate. In re : Edward Philbert. 

37 Cr. L. J. 150 (1) : 
159 1. C. 663 ; 8 R. M. 534 ; 
A. I. R. 1935 Mad. 258. 

J 

S?. 350, 544 — 'Transfer of Magistrate 

pending trial — Expenses of prosecution witnesses 
re-called, whether to be paid by accused. 

Where on the transfer of the trying Magis- j 
trate the accused claims under S. 050, Cr. P. C., 
to have the witnesses re-examined by the suc- 
ceeding Magistrate, the witnesses should be 
re-summoned witliout payment of atiy fees. 
Elias V. Ezakiel. 15 Cr. L. J. 687 : 

26 I. C. 135 : A. I, R. 1915 L. Bur. 107. 

— ~S. 350 (1) (a) — 'Transfer of Magistrate — 

Procedure — De novo trial. 

Where a Magistrate is transferred after he has i 
heard the prosecution case and framed a charge, | 
It is not open to liis successor to ignore tlie 
charge. The accused are only entitled to 
demand that the witnesses or any of tliem be 
re-summoned and re-heard. They cannot 
have them re-called and re-iieard a second 
time. In rc : A. Itamanna. 

35 Cr. L.J. 79(1) ; 
146 I. C. 523 (2) : 1933 M. W. N. 94 ; 

65 M. L. J. 791 : 38 L. W. 995 : 

6 R. M. 268 ; A. I. R. 1933 Mad. 841. 

S. 350— Trial, commencement of. 

The trial of an accused person for the purposes 
of S. 850, docs not commence at tin* charge, 
but commences as stated in Cliap. XXI, when 
the accused appears before the Court. Labh 
Singh v.’ Emperor. 35 Cr. L. J. 1261 ; 

151 I. C. 213 : 28 S. L. R. 239 : 

7 R. S. 46 : A. I. R. 1934 Sind 106. 

S. 350-A — Trial by Bench of Magis- 
trates. 

Bench of three .Magistrates trying a case— 
Absence of one at time of examination of 
witness—All joining in deliberations and 
signing judgment — Conviction held illegal. 
Dasralh Itai v. Emperor. 36 Cr. L. J. 38 : 

152 I. C. 158 : 1934 A. L. J. 376 : 
56 All. 599 : 7 R. A. 277 : 
A. I. R. 1934 All. 144. 

S. 350-A — Trial by Bench of Magistrates 

— One Magistrate absent — Effect of. 

One Magistrate not present throughout — 
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Order of Bench is invalid. Bam Khelawan v 
SheoNandan. 33 Cr. L. T. 885 • 

1401. C. 122: 1932 A. L.J. 16^ 
54 All. 413 : I; R. 1932 All. 613 ■ 
A. I. R. 1932 All. 191, 

S. 350-A~rrial by Bench of Magistrate. 


Where in a trial by a Bench of Magistrates 
a Magistrate who was not present throughout 
the trial assisted in delivering the judgment 
and signed it ; Held, that the trial was illegal 
and that the accused must have been seriously 
prejudiced. Nago v. Shankar. ^ 

33 Cr. L. J. 559 : 

138 I. C. 175 : 28 N. L.R. 190- 
15 N. L. J. 11 ; I. R, 1932 Nag. 76 : 

A. I. R. 1932 Nag. 95. 
S. 351 — Powers of Magistrate. 


A Magistrate acting under 8.851, if he has 
taken cognizance of an offenec on a com- 
plaint or a Police report, is notproeoeding under 
S. 100 (c). A .Magistrate may join as a co- 
accused any person attending his Court who 
seems to him to be implicated in the ease 
under trial, linpcralor v, Lalu. 

12 Cr. L. J. 399 : 

11 I. C. 583 ; 4 S. L. R. 258. 


S. 351 — Scope — Proceeding under 

S. 351. 


S. 851 is self-contained, complete in itself 
and independent of section and consequently 
of S. 191. Emperor v. Sakhia. 

10 Cr. L.J. 303 : 
31. C. 568:3 N.L. R. 113. 

S. 352 — Camera trial — 'Trial conducted 

in camera — .Vo objection raised — Interference. 

Where a Magistrate conducts a trial in 
camera in tlie exercise of his own discretion, 
us he wiis entitled to do by the proviso to 
S. 852, Cr. P. C., and no objection to this 
course was Jiiadc at the time by the applic- 
ant, the proceedings of the Magistrate cannot 
be upset on this ground unless the applicant 
can show that he was in fact prejudiced by 
the case not being tried in open Court. W. 
E. Gardner v. V Kha. 38 Cr. L. J. 48 : 

165 I. C. 596 : 9 R. Rang. 217 : 

A. I. R. 1936 Rang. 471. 


S. 352— Camera trial— 'Trial of case in 

Mogistrnte’s private room— Whether objection to 
it is allojcablc on revisional application if no 
objection taken in Court beloio. 

This was an application to revise an order of 
acquittal. The first ground taken was that 
the Magistrate failed to e.xereise a proper 
discretion in trying the ease in camera. The 
Magistrate, as a matter of personal conveni- 
ence, sometimes tried cases in his private 
room, and no one had ever objected to his 
doing so. This case, too, was tried in his 
private room, instead of in the Court room, 
and, although the complainant was represent- 
ed by an Advocate, no objection seemed to 
have been taken to the course at the time ; 
Held, that as no objection was taken at the 
time to the trial being held in the M.igis- 
trate’s private room, the objection taken in 
this Court as to its having been held there 
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inadmissible and each case of non-compliance 
must be considered by the Court on its own 
merits, and the document ' which purports to be 
the record can be admitted, but without the 
presumption laid down in S. 80, Evidence Act, 
and, therefore, open to question by the defence 
and appraisal by the Court. The law itself does 
not expressly lay down that the least failure 
to comply with the provisions of S. 360 renders 
the whole document inadmissible ; where, there- 
fore, there has been an attempt by the 
presiding officer to comply with its provisions 
and to secure the accuracy of the record of 
evidence, the provisions of S. 80, Evidence 
Act, do not lead to complete exclusion of the 
document, and the Court is bound to admit it 
under S. 5 of the Act but, it is open to each 
side to adduce evidence as -to its faithfulness 
or otherwise and as to the degree of presump- 
tion under S. 80 and weight to be attached 
to it. Piloomal v. Emperor. 

26 Cf . L. J. 657 : 
86 I. C. 33 : 16 S. L. R. 255. 

S. 360 — Non-compliance — Effect. 

The question whether the violation of the 
provisions of S. 360 vitiates a trial, depends 
upon whether the accused has been prejudiced. 
If the accused has not been prejudiced, nothing 
short of an illegal or irregular exercise of juris- 
diction should vitiate the trial. Muhiuddin v. 
Emperor. 26 Cr. L. J. 811 : 

86 I. C. 459 : 6 P. L. T. 154 : 
1925 Pat. 112 ; 3 Pat. L. R. 110 Cr. ; 
4 Pat. 488 : A. I. R. 1925 Pat. 414. 

S. 360 — Non-compliance — Effect. 

Where a trial is set aside and a re-trial ordered 
on the ground that the depositions of the 
witnesses had not been read over to them in the 
presence of the accused in accordance with the 
provisions of S. 360 statements made by the 
witnesses in the previous trial can be referred 
to for the purpose of contradicting the state- 
ment made by them in the subsequent trial. 
Fazlur Rahman v. Emperor. 

28 Cr. L. J. 772 : 
104 I. C. 100 ; 6 Pat. 478 : 
8 P. L. T. 773 : A. I. R. 1927 Pat. 315. 

S.36Q— Non-compliance — Effect. . 

Where the deposition of witnesses who are 
examined one after another until the midday 
adjournment are read over to them during the 
interval and the depositions of the witnesses 
examined in the afternoon are similarly read 
over to them in the afternoon after the close 
of the day, there is no compliance with the 
provisions of S. 360 and the trial is vitiated. 
Samserali Hazi v. Emperor. 27 Cr. L. J. 688 : 

94 I. C. 736 1 53 Cal. 129 : 
A. I. R. 1926 Cal. 563. 

S. 360 — Non-compliance — Effect. 

Where the Magistrate has tried to consult the 
convenience of the defence Counsel and also at 
the same time tried to comply with the require- 
ments of S. 360, Cr. P. C., as far as possible and 
it is not alleged that failure to comply with 
this provision of law has resulted in any in- 
accuracy in the deposition of any of the wit- 
nesses, the defect is a rnere irregularity curable 


Cr. P. 

under 

trial. 


CODE (1898), S. 360 

illegality vitiating 
Abdul Rahman v. Emperor. 

27 Cr. L. J. 669 : 
941. C. 717: 4 Bur. L. J. 213 ; 
A. I. R. 1926 Rang. S3. 

— S. 360 — Non-complianee — Effect. 


Where the provisions of the section are not 
complied with by a Committing Magistrate and 
also with respect to some of the witnesses in 
the Sessions Trial, the commitment to the 
Sessions Court will not be quashed on the 
application of the Crown where it is opposed 
by the accused who do not complain of any 
inaccuracy in the commitment record or in the 
record of the Sessions Court. Emperor v. Abdtir 
Rahim. . 26 Cr. L. J. 1276 : 

88 I. C. 1052 : 29 C. W. N. 698 : 

A. I. R. 1925 Cal. 928. 

; — S. 360, 361 — Non-compliance — Effect. 

The bare fact of an omission to comply strictly 
with the provisions of S. 360 or S. 361, Cr. P. C, 
unaccompanied by any probable suggestion- of 
any failure of -justice having • been thereby 
occasioned, is not enough to warrant the quash- 
ing of a conviction which may be supported by 
the curative provisions of Ss. 535 and 537 of 
the Code. Abdul Rahman v. Emperor. 

28 Cr. L. J. 259 : 

100 I. C. 227 : 31 C. W. N. 271 : 

24 A. L. J. 117 J 1927 M. W. N. 103 : 

38 M. L. T. 64 l8 P. L. T. 155 : 

4 O. W. N. 283 : 6 Bur. L. J. 65 : 

5 Rang. 53 : 52 M. L. J. 585 : 

29 Bom. L. R. 813 : 45 C. L. J. 441 :> 

54 I. A. 96 : 

A. I. R. 1927 P. C. 44. 

' S. 360 — Non-compliance — Objection 

when should be taken. 

Where an objection is taken on the ground 
that the provisions of S. 360 have not , been 
observed, it should be taken immediately after 
there has been a neglect to comply with the 
provisions of the law. Arjun Kurmi v. Emperor. 

28Cr. L.3.77 ; 

99 I. C. 109 : 8. P. L. T. 166 : 

A. I. R. 1927 Pat. 100. 


Ss. 360, 476— Non-compliance— Effect 

—Sanction to prosecute for perjury— Deposition 
not read over to defendant under S. 360, effect of. 
For the purpose of granting sanction for a 
prosecution on the ground of perjury, deposi- ; 
tion to which the procedure laid down in 
3. 360, Cr. P. C., has not been applied cannot 
be properly used, inasmuch as under S. 90, 
Evidence Act, the document embodying the 
deposition is the only evidence of the statement 
charged having been made, and under S. 80 
of the same Act it is admissible only if it was 
taken in accordance with law. Kadir Pakiri y. 
Emperor. 

42 I. C. 326 : A. I. R. 1918 L. Bur. 129. 


Ss. 360, 476 — Non-compliance— Effect. 

The provision contained in S. 360 is manda- 
tory so that the evidence given by a witness 
must be read over to him in the presence of 
the aecused or his Pleader. Where this is not 
done, tlie witness cannot be prosecuted for 
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' absent witnesses from record of case to which ac- 
cused was not parly, legality of. 

Under S. 353, evidence of witnesses against 
an accused must be recorded in his presence; 
therefore, the evidence of absent witnesses on 
the record of another judicial proceeding to 
which the accused was not a party cannot be 
brought on the record against him. Abdul 
Gaffor V. Govind Prasad. 30 Cr. L. J. 736 : 

117 I. C. 241 ; I. R. 1929 Rang. 177 ; 

A. I. R. 1928 Rang. 284. 

Ss. 353, 537 — Non-compliance — 

. Cross-cases — Evidence not recorded in accordance 
with S. 353 — Procedure followed at request of 
accused — No prejudice — Irregularity, if curable. 

There were two cross-cases. When the accus- 
ed in the one case came to give their evi- 
dence in defence they only asked their wit- 
nesses or some of them a few tjuestions and 
then got their statements as prosecution 
witnesses in the cross-case brought on the 
record as their substantive statement in the 
case. In the case of one witness what happen- 
ed was that he made some statement in 
examination-in-chief and when he was cross- 
examined, the prosecution Counsel after putting 
a question or two, asked him whether he had 
made in the cross-case the whole statement 
in cross-examination recorded in that case. 
That statement was then apparently brought ' 
on the record or at any rate utilised. The 
copies of statements in the cross-cases were 
not brought on the record and thus there was 
a contravention of S. 353 : Held, that the pro- 
cedure having been adopted at the request of 
the accused, there could not have been any 
prejudice to the accused. Though the proce- 
dure adopted by the trial Court was clearly 
irregular yet the accused could not be heard 
to say that they were prejudiced by his pro- 
cedure. Taqi Mohammad v. Mohnmmnd Jan. 

40 Cr L. T. I ; I 
. 178 I. C. 169 ; 11 Rang. 893 : 

1938 O. L. R. 465 : 19.18 O. W. N. 1064 : 

A. I. R. 1938 Oudh 255. 

— S. 353 — Personal attendance — Exemp- 

tion — Powers of High Court. 

Under the provisions of S. 353, a High Court 
has the power to dispense with the attendance 
of an accused, during his trial before the High 
Court, on the ground of his ill-health. Emperor 
V. King. 13 Cr. L. J. 464 : 

15 I. C. 96 : 14 Bom. L. R. 236. 

S. 353, Chap. XII — Personal 

attendance — Exemption — Sessions trial — Parda- 
nashin accused. 

A Sessions Judge has powers under the pro- j 
visions of S. 353, to dispense with the personal 
attendance of a purdanashin accused and per- 
mit her to appear by Pleader during the 
Sessions trial inasmuch as in the interest of 
justice, pardanashin ladies should not be com- 
pelled to appear in public at least until they 
are convicted. Kandamani Devi v. Empeaoq. 

23 Cr. L, J. 266 : 

66 I. C. 330 : 1922 M. W. L. 165 ; 

42 M. L. J. 337 : 15 L. W. 550 : 

30 M. L. T. 346 : 45 Mad. 359 : 

A. I. R. 1922 Mad. 79. 


Cr. P. CODE (1898), S. 355 
-S. 353 — 8cope. 




The wording of S. 353, /laying down that all 

evidence shall be taken in the presence of the 
accused, includes the evidence for the defence 
as well as for the prosecution. Nga Po Shein v 
Emperor. 14 Cr. L.J. 287 • 

19 I. C. 719 ; U. B. R. 1912 152! 

-Ss. 353, 537 — Scope — Connected trials 


M 

Admission of evidence in one case as evidence in 
another— Illegality-Consent of accused, effect of. 

The accused, when they were asked whether 
they had any defence witnesses to call stated 
that they would not call any witnesses but 
wished that the evidence adduced- by them in 
another trial may be used as their evidence. 
The Sessions Judge adopted this procedure 
and convicted the accused : Held, that the 
procedure adopted was illegal inasmuch as the 
defence evidence had not been recorded in the 
presence of the accused as required by S. 353, 
and that the fact that accused consented to 
the procedure did not render the proc edure 
legal. Thakar Singh v. Emperor. 

28 Cr. L. J. 771 ; 
104 I. C. 99. 

S. 354. ' 

See Cr. P. C., S. 145. 

S. 355. 

See also (i) Cr. P. C., 1898, Ss. 260, 261, 
264. 

{ii) Summary trial . 


S. 355 — Applicability. 

S. 355, Cr. P. C. applies to offences coming 
within Cls. (6) of to (w) of S. 260 but not 
to offences falling under S. 261, Cl, (b). 
Chimanlal Maneklal v. Emperor. 

28 Cr. L. J. 537 : 
102 I. C. 345 : 29 Bom. L. R. 710 ; 

A. I. R. 1927 Bom. 426. 

S. 355— Applicability— Summary trial 

under Chap. XXII. 

S. 355 has no application to summary trial 
of a case under Chap. XXII of the Code, 
Emperor v. Maung Po Saw. 

36 Cr. L. I. 892 : 
156 1. C. 183 : 13 Rang. 225 : 
7 R. Rang. 386 : A. I. R. 1935 Rang. 106. 

Ss. 355, 356— Inability, meaningof— 

Pressure of work whether inability. 

It cannot possibly be conceded that a Magis- 
tra 1 1 is entitled to attend to other work dur- 
ing U) I bearing of a case, and to plead that 
oth work as the reason of his inability to 
comp with the requirements of law with 
regar d to the recording of evidence. This 
is an irregularity of much more than a 
technical nature when a Magistrate is engag- 
ed in the trial of a case, it is h« duty 
to give his undivided attention to it. 

V. Jagmohan Singh. 38 Cr. L. J. 15U . 

166 I. C. 224 : 1936 O L. R. 728 : 
9 R. O. 294 ; 1937 O. W. N. 56 : 

• A. I. R. 1937 Oudh 126. 
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S. 360 — Object. 

S. 360 has been enacted not only for the 
protection of the witness but also to safeguard 
the interest of the accused. The object of 
the provisions being to ensure the accuracy 
of the record, and also that the accused should 
know and understand the evidence that is 
given at the trial, the provisions must be 
held to be obligatory and not merely 
directory. Hira Lai Gliosc v. Emperor. 

26 Cr. D. J. 201 : 

83 I. C. 905 : 

29 C. W. N. 968 : 41 C. L. J. 224 : 

52 Cal. 159 : A. 1. R. 1924 Cal. 889. 

S. 360 — Object. 

The provisions of S. 360 were enacted for the 
benefit of the witnesses as also for that of the 
accused persons. Emperor v. Abdtir Hakim. 

26 Cr. L. J. 1276 ; 

88 I. C. 1052 : 29 C. W. N. 698 : 

A. I. R. 1925 Cal. 928. 

Ss. 360, 537, 535 — Object — Depositions 

of witness read over and not objected to by accused 
— Whether can be tiscd in evidence against 
witness. 


Cr. P. CODE (1898), S. 360 

; provision should be complied with. Abdul 
j Rahman v. Emperor. 28 Cr L T 259 • 

' 100 I. C. in : 31 C. iv. N. 271 •' 

25 A. L. J. 117 : 1927 M. W. N. 103 • 
38 M. L. T. 64 ; 8 P. L. T. 155 : 
.4 0. W. N. 283 : 6 Bur. L. J. 65 ■. 

5 Rang. 53 : 52 M. L. J. 585 : 
29 Bom. la. R. 813 ; 45 C. L. J. 441 • 

I 54 I. A. 96 : A. I. R. 1927 (P. C.) 44! 

i 

S. 360 — Scope of — Rending over deposi- 

j tion — Certificate, appending of. 

j There is notliing in S. 360 to indicate that a 
I iMagistrate must record that a deposition was 
i read over in the’ presence of the accused, 
i though it will be much better tliat he should 
I do so in order that there might be no complaint 
j as to his not having complied with the pro- 
visions of the section. S. 860 requires that the 
j deposition of a witness should he read over in 
j the presence of the accused so that an * 
opportunity be given to him to challenge the 
correctness of the record. The mere reading 
of the deposition by the witness himself is not ' 
I a sufficient compliance with the provisions of 
the section. Rameshar Singh w. Emperor. 

26 Cr. L. J. 927 : 
86 I. C. 991 : 6 P. L. T. 493 ; 


The object of reading over the depositions to 
the accused is to obtain an accurate record 
from the witness what he really means to say 
and to give him an opportunity of correcting 
the words which tlie Magistrate or his clerk 
has taken down. It is not to enable the 
accused or his Advocate to suggest corrections. 
All that the accused is entitled to be sure 
about is that the deposition had been read 
over and the witness has had an opportunity 
of correcting the original words, but the 
accused himself is not entitled to the 
opportunity of suggesting corrections. The 
primary object is to fix the witness and to 
enable him to protect himself against any 
inaccuracy in the words, taken down from 
his lips. S. 360 is intended to protect the 
accused as well as the witnesses. Where the 
accused in the case in which the witness is 
examined takes no objection of his deposition 
as recorded by the Court, it must be inferred 
that he is in no way prejudiced by the 
irregularity, if any, and the non-compliance in 
this respect cannot vitiate a trial in view of 
the provisions of Ss. 335 and 537. Where the 
witness himself admits to the Court that his 
deposition had been read out to him and that 
it had been clearly recorded, no prejudice in 
any case is caused to him. Sheoshankar 
Dhondbaji Mahar v. Emperor. 

41 Cr. la. J. 697 : 

188 I. C. 885 : 1940 N. L. J. 165 ; 

13 R. M. 14. 

S. 360 — Procedure. i 


A. I. R. 1925 Pat. .723, 

S. 360 — Reading over evidence— 

Presence of accused. 

Where in the original case there were twenty- 
seven accused persons, and the deposition of 
one of the witnesses was read over to him in 
the presence of the pleader of one of the 
accused : Held, that in a case of prejury 
against that witness, his deposition was admis- 
sible in evidence. Rakhal Chandra v. Emperot. 

10 Cr. L.J. 150: 

2 I. C. 697 : 9 C. L.. J. 690. 


accused. 


-S. 360 — Record of evidence — Objection by 


S. 360 does not lay down that the deposition 
of a witness should" be read over to him 
within the hearing of the accused. If the 
accused or his Pleader is doubtful as to the 
manner in which the statement of a witness 
has been recorded or as to any _ point in 
the deposition, he would have a right to ask 
that the deposition' should be read over to 
him so that he can satisfy himself as to 
what has been actually recorded, but that 
demand should be made at once. Arjun Kurmi. 
Y. Emperor. 28 Cr. L. J. 77 : 

99 I. C. 109 : 8 P. L. T. 166 : 
A. I. R. 1927 Pat. 100. 


S. 360— Recording of evidence— Deposi- 
tions of loitnesses, proper time for reading. 


S. 350 lays down that the deposition is to be 
read over to the witness. This provision is 
not complied with in terms by giving the 
witness an opportunity of reading the deposi- 
tion over to himself and cxeejit in eases where ! 
reading over to the witness would be absurd; j 
as for example, -with a stone-deaf iDcrson, the I 


S. 360 is mandatory and its provisions must 
be strictly complied .with. Reading over the 
depositions of all the witnesses examined on 
one day at the end of the day is not m 
..strict conformity with the requirement o< 
the law. The evidence of each witness should 

. « • — S4- Jc r»rvm r»(<»rY>fl 


f ^ ^ ^ ^ att * 4-/\ 
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Cr. P. CODE (1898), S. 360 
Criminal trial. 

^Distinction between. 

^Duty of Court. 

Nature of. 

Non-compliance. 

r-Object. 

Procedure. 

^Reading over deposition. 

Reading over evidence. 

Record of evidence. 

— : Recording of evidence. 

^Scope. 

— S. 360. 

, See also (i) Cr. P. C., 1898, Ss. 117, 
145, 193, 342, 359, 537. 

(ii) Evidence Act, 1872, Ss. 5, 
80. 

-S. 360, Chap. XII — “Accused,” mean- 

ing of. 

The “accused” in Sub-s. (1) of S. 360, 
Cr. P. C., means a person over whom a Crimi- 
nal Court is exercising jurisdiction. Aswini 
Kumar Dull v. Puli. 26 Cr. L. J. 914 : 

86 I. C. 978 : 29 C. W. N. 474 ; 
52 Cal. 437 : A. I. R. 1925 Cal. 678. 

S. 360— Applicability — Proceedings 

under Chap. XLV — Deposition of zviln esses, whe^ 
liter musl be read over. 

S. 300, Cr. P. C., is by virtue of the provi- 
sions of S. 350 of the Code, applicable to 
inquiries held under Chap. XII of the Code 
and where the provisions of S. 300 are not 
complied with, the inquiry is vitiated. 
Aswini Kumar Dull v. Puli. 

26 Cr. L. J. 914 ; 
86 I. C. 978 : 29 C. W. N. 474 : 
52 Cal. 437 : A. I. R. 1925 Cal. 678. 

— — S. 360 — Applicabilitij to security pro- 

ceedings. 

S. 300 is not applicable to an inquiry under 
S 107. Emperor v. Jafar Raki. 

26 Cr. L.J. 1456: 
89 I. C. 976 ; 52 Cal. 668 : 
A. I. R. 1925 Cal. 940. 


Cr. P. CODE (1898), S. 360 

oral examination of a complainant recorded 
under S. 200, Cr. P. C. should be read over 
to the deponent before it is required to > be 
signed by him if it is to be ultimately used 
for contradicting him. The principle under- 
lying S. 300, Cl. (i) should be made applicable 
on grounds of public policy to the substance 
of the examination of a complainant on oath, 
if the accuracy of records of such examina- 
tion is to be vouchsafed. Where, however, 
this has not been done, the substance of the 
oral examination, does not become inadmissi- 
ble under S. 91, Evidence Act, in proof of 
the statement therein contained. Bhagiralhi 
Bai V. Emperor. 26 Cr. L. J. 1401 : 

89 I. C. 713 ; A. I. R. 1926 Nag. 141. 

S. 360— Construction — “ Appear by 

Pleader,” meaning of. 

The words “ Appear by Pleader”, as used in 
S. 360 are nowhere defined. In ordinary 
acceptance these words mean “ represented 
by Pleader” that is to say, having a Pleader 
to act and plead. Hari Narayan Chandra v. 
Emperor. 29 Cr. L. J. 49 : 

106 I. C. 545 : 46 C. L. J. 368 : 

A. I. R. 1928 Cal. 27. 

S. 360 (1) — Construction — Deposition 

ofzoilness, reading of — Accused not present— 
Presence of Pleader, ivhether sufficient. 

There is nothing in provisions ofS. 360 (1), 
to indicate that the Legislature intended 
that the reading over in the presence of the 
Pleader should be a compliance with the 
provisions of that section only in cases where 
the personal appearance of the accused is 
dispensed with by the Court. The natural 
meaning of the words is that if an accused 
person has engaged a Pleader, who is in 
attendance, the reading over the deposition 
in the presence of the Pleader will be a full 
compliance with the provisions of the section, 
if the accused himself does not happen to be 
present at the time the deposition is read 
over. Hari Narayan Chandra v. Emperor. 

29 Cr. L. J. 49 .- 
106 I. C. 545 : 46 C. L. J. 368 : 

A. I. R. 1928 Cal. 27. 


— ^S. 360 — Commitment proceedings — 

Deposition read over to zvitness during examina- 
tion of other zoitnesses, effect of. 

Reading over to a witness his deposition 
while other witnesses are being examined 
is not sufficient compliance with the provi- 
sions of S. 360 since the object of that section 
is that the accused may have the opportunity 
of ascertaining that the evidence has been 
correctly recorded. This is of great impor- 
tance in an inquiry with a view to commit- 
ment since under certain circumstances the 
evidence then taken may be used as evidence 
against the accused at the trial . Manik v. 
Emperor. 26 Cr. L. J . 1267 : 

88 I. C. 1043 : 41 C. L. J. 393 : 

A. I. R. 1925 Cal 933. 

S. 360 — Complainant, examination 

of, record of, whether must be read over — Perjury 
— Alternate charge — Proof. 

It is desirable that the substance of the 


— S. 360— Criminal trial— Recording 

of evidence — Statement, hoio to be read out — 
Procedure. 


S, 360 does not require tliat an endorsement 
or certiQcate should be made or given that 
the statement of a witness has been read over 
to him, so that where such endorsement is 
made but is defective, it is impossible to hold 
merely on the. basis of the endorsement that 
the depositions were not read over to the 
witness in the presence of ttie accused. Arjun 
Kurmi v. Emperor. 28 Or. L. J. 77 ; 

99 1. C. 109 : 8 P. L. T. 166 : 

A. I. R. 1927 Pat. 100. 


Ss. 360, Distinction between. 

The distinction between S. 360 and S. 361 of 
the Cr. P. C. is ' very marked. _ Under the 
latter section, if evidence is given in a 
language not understood by the accused or 
his- Pleader, it is to be interpreted into their 
language, while under the former section when 
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S. 360 — Recording oj evidence — Deposi- 
tion of wiitiess, reading of by witness himself, 
whether legal— Evidence— Perjury— Admissibility 
of deposition. 

To hand over a witness’s deposition to him so 
that he may read it over himself is not sufficient 
compliance with tlje provisions of S. 350 (1) 
inasmuch as Sub-s, (1) requires that the evi- 
dence should be read over in the presence and 
hearing of the accused in order that the accused 
should have an opportunity of correcting any 
rnistake in it. Such deposition is not admis- 
sible on a charge of giving false evidence. 
Emperor v. Jogendranaih Ghose. 

15 Cr. L. J. 483. 
24 I. C. 571 : 18 C. W. N. 1242 : 
42 Cal. 240 ; A. I. R. 1914 Cal. 789. 

S. 360 (1) — Recording of evidence — 

Reading oner of deposition. 

In a criminal case it is most important in the 
interests of the accused that a witness’s depo- 
sition should be read over in the manner laid 
down in S. 360 (1), Cr. P. C. Kesar Singh v. 
Sultan-ul-Mulk. 28 Cr. L. J. 651 (a) : 

103 I. C. 107. 

— S. 360— Scope. 

Obiter. — S. 360 (3) is not an additional 
provision requiring that the deposition re- 
corded in English should be translated into 
the vernacular to a witness who has deposed 
in the vernacular, after having first been 
read over to him in English. Hari Narayan 
Chandra v.‘ Emperor. 29 Cr. L. J. 49 ; 

106 I. C. 545 ; 46 C. L. J. 368 : 

A. I. R. 1928 Cal. 27. 

— r S. 361. 

See also Cr. P. C., 1898, Ss. 360, 
537. 

S. 361-A — Examination of witness 

on commission. 

Application under S. 39, Prisoners Act— I 
Order in Chambers for producing prisoner as 
defence witness in Court — Application for 

order for his examination on commission on 
ground of inconvenience expenditure and 
likely breach of the peace — Application 
opposed on ground that there was no change 
of circumstances warranting alteration of 
previous order : Held, order allowing witness 
to be examined on commission should be 
substituted for previous order. Assistant 
Government Advocate v. Upendra Nath Mnkerji. 

32 Cr. L. J. 551 : 
130 I. C. 538 : 11 P. L. T. 892 : 
I. R. 1931 Pat. 186 : A. I. R. 1931 Pat. 81. 

Ss. 361, 537 — ^Translation of evidence 

to accused. 

Under S. 361 depositions of witnesses given 
in English in the conduct of a trial ought 
to be translated to an accused person 
ignorant of English. Omission to do so is, 
however, a mere irregularity which can be 
cured by S. 537. In re : Annai Errappa. 

31 Cr. L. J. 827 : 
125 I. C. 253 : 1929 M. W- N. 898 : 
31 L. W. 386 ; A. I. R. 1930 Mad. 186. 


Cr. P. CODE (1898), S. 362 
S. 362. 

See also {i) ' Cr. P. C. 1898, Ss. 2->4 
342, 355. ’ 

(ii) Evidence Act, 1872 
S. 25, ’ 

S. 362— Appealable case, tnode of. 

What the Appellate Court requires is not 

merely, the opinion of the Magistrate regard- 
ing the evidence by the witnesses but a 
correct record of the evidence gh'en by the 
witnesses. It is for the High Court to 
decide whether the evidence corroborates 
or contradicts the other evidence and it can 
only decide this properly if it has the evi- 
dence before it. Where in reedrding the 
evidence-in-chief of two witnesses the 

Magistrate while passing an appealable 

sentence merely records the words “ corro- 
borates P. W. 1”, it does not amount to re- 
cording evidence in accordance with the' 
provisions of S. 302, and the conviction cannot 
therefore be upheld. Ghulam Dastgir Khan 
V. Emperor. . 41 Cr. L. J. 40 • 

1841. C. 581 : 12 R. C. 244 : 
A. I. R. 1939 Cal. 623. 

S. 362 — Applicability — Security 

■proceedings. ’ ■ 

S. 362 does not apply to proceedings under 
S. 110 of the Code. Emperor v. Nepal Shikary. 

10 Cr. L.J. 122: 
2 I. C. 651 ; 9 C, L. J. 439 : 

13 C. W. N. 318. 

S. 362 — Recording of cases— Appeal- 

able cases — Presidency Magistrate, duty oJ— 
Presidency Magistrate’s judgment and record of 
evidence. 


It is only in appealable cases that a Presi- 
dency Magistrate is required by S. 362 to 
prepare a record of the evidence of witnesses. 
In other cases it rests with his discretion to 
do so. Emamdu v. Emperor. 

1 Cr. L. J. 839 : 

8 C. W. N. 839. 


S. 362— Recording evidence in petty 

cases — Magistrate, discretion of. 

S. 302 does not mean that a Presidency Magis- 
trate can act arbitrarily and record nothing by 
way of evidence in" cases in Avhich he is not 
bound to take down evidence in the manner 
prescribed in the section. In such cases the 
seetion'merely gives him a discretion _to take 
down the evidence or not, and the discretion 
should be exercised 3 udicially in a reasonable 
spirit and not arbitrarily, 'There inay be no 
necessity to record any evidence in ‘morning 
eases’. But where a respectable person is 
charged with - an offence reflecting on his 
character, and serious allegations are levelled 
against him, there ought to be some record oi 
evidence to enable him in case of conviction to 
go to the High Court. Even in a summary case 
a Magistrate is bound to record a summary oi 
the accused’s examination and any statement 
in the course of that examination. 
Harischandra. 7 Cr. L. J. 194 . 

lOBom. L.R. 201. 

i-S. 362 — Recording evidence — Trial 

iefore Presidency Magistrate. 
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it is read over, it is to be interpreted to the 
witness in his own language, but there is uo 
provision for its being interpreted to the 
accused. Abdul Rahman v. Emperor, 

28 Cr. L. J. 259 : 
100 I. C. 227 : 31 C. W. N. 271 : 

25 A. L. J. 117: 
1927 M. W. N. 103 ; 38 M. L. T. 64 : 
8 P. L. T. 155 : 4 O. W. N. 283 ; 
6 Bur. L. J. 65 : 5 Rang. 53 : 
52 M. L. J. 585 : 29 Bom. L. R. 813 : 

45 C: L. J. 441 : 54 All. 96 : 
A. I. R. 1927 P. C. 44. 

_S. 360— Duty of Court. 

Lower Courts should be very careful in com- 
plying strictly with the provisions of S. 360. 
Jiwdn Singh v. Sheodan Singh. 

28 Cr. L. J. 514 : 
102 I. C. 210. 

S. 360 — Nature of — Deposition of 

witness, reading over to him. 

The provisions of S. 360 are obligatory and 
not directory. The evidence given by a 
witness should be read over to him in the 
presence of the accused or his pleader, in 
all cases, as provided by the section. Jyotish 
Chandra V. Emperor. 10 Cr. L. J. 581 : 

41. C. 416 : 36 Cal. 955 : 

14 C. W. N. 82. 

S. 360 — Non-compliance — Effect. 

A deposition recorded without compliance 
with the terms of S. 860 is not a nullity 
for all purposes. A conviction for perjury 
maybe upheld if the deposition had been 
read over to the w'itness and acknowledged 
by him to be correct, even though the read- 
ing over was not in the presence of the Judge 
and of the accused and of the pleaders for 
prosecution and defence as required by law. 
In re : Bogra. 11 Cr. L. J. 482 ; 

7 I. C. 414 ; 8 M. L. T. 117. 

S. 260~-Non-compliancc — Effect. 

An omission to comply with the provisions 
of S. 360 in recording depositions in a former 
case is a bar to the use of such deposition as 
evidence in any subsequent proceedings (e. g. 
trial under Si 211, Penal Code.) Chay'unddin 
Pramanik v. Emperor, 

A. I. R. 1928 Cal. 271. 

— — - — ^S. 360 — Non-compliance — Effect — Duty 
. ®/ Magistrate or J udge. 

It is the duty of a Judge or Magistrate to read 
or to have read over to witnesses their recorded j 
depositions with a view to correct any errors 
which may require correction not only in his 
own presence and hearing but also in the 
presence of the accused and of his Pleader, so 
that the latter may have an opportunity of 
checking their corretness. A statement not 
read oyer and corrected ■ as aforesaid is not 
taken in accordance with law and, therefore, 
is nob admissible in evidence against the person 
making it. Nga San Mitin v. Emperor. 

13 Cr. L. J. 569 : 
IS I. C. .985 ; U. B. R; 1912 1. 123. 

■ S. 360 — Non-compliance — Effect. 


Cr. P. CODE (1898), S. 360 

shows that one 

ot the Witnesses had made a statement which 

th^fecmd omitted from 
Inn I the proceedings must be quashed 
and a re-tnal ordered. E. E. Mayeih v. Emperor. 

27 Cr. L. J. 857 : 
95 1. C. 937 : 3 Rang. 612 : 
4 Bur. L. J. 257 : A. I. R. 1926 Rang. 78. 

— -S. Non-compliance— Effect. 

No amount of presure of work and incon- 
venience and other considerations of that kind 
m the slightest degree can justify any Court 
tor deliberate breach of the provisions of the 
law. S. 360 is direct and positive and instruc- 
tions laid down by the law to the administrators 
of the law should be rigorously complied 
with both in the interests of the accused. Court 
and witnesses. Pitumal v. Emperor. 

26 Cr. L. J. 1137 : 
88 I. C. 449 : 18 S. R. 342. 


S. 360 — Non-compliance — Effect. 

Non-compliance with the provisions of S. 360 
does not vitiate a trial where it has not 
resulted in any failure of justice. Fatiar Bap 
V. Emperor. 28 Cr. L. J. 751 : 

103 I. C. 799 : 31 C. W. N. 691 : 
A. I. R. 1927 Cal. 575. 

S. 360 — Non-compliance — Effect. 


The depositions of the witnesses in a criminal 
trial as soon as they were completed, were 
read over to the witnesses by the clerk and 
their signatures were taken, while the Court 
was recording the statements of other witnesses 
in the case : Held, that the procedure was not 
warranted by law and did not amount to a 
compliance with the provisions of S. 360. The 
omission to comply with the provisions of 
S. 360 vitiates a trial. Adiladdi v. Emperor. 

26 Cr. L. J. 1016 ; 

87 I. C. 840 : A. I. R. 1926 Cal. 423. 


S. 360 — Non-compliance — Effect. 

The omission to comply with the provisions of 
S. 360 of the Cr. P. C. vitiates the trial. 
Hiralal Ghose v. Emperor. 

26 Cr. L. J. 201 : 
83 I. C. 905 : 29 C. W. N. 968 : 
41 C. L. T. 224 : 52 Cal. 159 : 
A. I. R. 1924 Cal. 889. 


S. 360— Non-compliance — Effect. 

" The omission to read out a deposition to a 
witness as required by S. 360 does not neces- 
sarily render it inadmissible in evidence, at any 
rate against a person charged with abetment 
of perjury and it can also be proved by 
extraneous evidence notwithstanding S. 01, 
Indian Evidence Act. Pitumal v. Emperor. 

26 Cr. L. J. 1137 : 

88 I. C. 449 : 18 S. L. R. 342. 


S. 360— Non-compliance— Effect. 

The provisions' of S. 360 are no doubt man- 
datory, but non-compliance with them does not 
legally result in rendering the whole record 



22f)0 


ALL INDIA CRIMINAL DTCrEST (] no I— 1040) 


2snn 


Cr. P. CODE (1898), S. 364 

S. ;j(il (1) (Iocs not apply to sniniiiary trials. 
AVhen the records of the statements made and 
recorded in English by the magistrate which 
arc on the record were admittedly there' before 
the trial concluded and before the Session 
Judge was moved and tiicre arc no materials 
to show that the said record by the Magistrate 
in Englisli was made at any other time than 
when the prosecution closed its ease, there is 
suiricicnt compliance with the law. The fact 
that the vernacular statements arc not put in 
till after conclusion of the trial, does not vitiate 
it. Ba»ka Nnlh v. AhdttI Kadir. 

37 Cr. L. J. 1098 : 
165 I. C. 154 (2) ; 39 C. W. N. 1306 : 

9 R. C. 349. 

S. 364 — Confession — Proof, mode of. 

No evidence can be given of the terms of such 
a confession except the record, if any, made 
under .S. ,301. Emprrnr v. Gidahu. 

14Cr.L.J. 211 : 
19 I. C. 307 : 11 A. L. J. 286 : 

35 All. 260. 

— S. 364 — Coufessiou, rfcordin^ of — 

Irregiilariln. 

A statement made by an accused person 
before a Magistrate who subsequently commits 
him to the Court of Session must be recorded 
in the form prescribed by S, 801, but any 
defect therein can be cured* by proving it by 
the evidence of tlie Magistrate who had 
recorded it. Emperor w Shuldham. (F. B.) 

16 Cr. L. J. 257 : 
28 r. C. 145 ; 14 P. W. R. 1914 Cr : 

222 P. L. R. 1915 : 
A.I.R. 1915Lah. 487. 

S. 364 — Coufessiou — Pccordiug of s(atr~ 

ment as — Vroeedure. 

If the statement made by a person is recorded 
as a “ confession,” tlic proccchirc prescribed 
by S. 30 1 must l)c followed. Whether a state- 
ment is to be called a confession or not, depends 
not merely on (he nature of llic statement 
itself, but on the use that is sought to be made 
of it. Jure: Mndein Eamaui>iamma. 

17 Cr. L. J. 195 : 
34 I. C. 307 : 20 M. L. T. 21 : 

A. I. R. 1917 Mad. 316. 

— S. 364 — Examination of accused — 

Collcelivc cynmiunlio)), legalit;i of. 

Recording of t he statements of two accused 
eollcetivcly is an irregularity which vitiates 
t rial. GliasH! v. Emperor. 27 Cr. L. J. 408 : ; 

93 I. C. 72 : 6 Lah. 554 : j 
27 P. L. R. 85 •• A. I. R. 1926 Lah. 155. i 


I Cr. P. CODE (1898), S. 364 

an accused person who has not offered to umk(; 

, a confession, to a searching cross-examination- 
! and in examining an accused under S. 304 it 
would not be fair to put him such a question 
, ns “If you did not commit the murder who 
did?” Chedhu y. Emperor. 1 Cr. L. J. 699 ; 

7 O. c. ml 

S. 3(}4 —Examination of accused— 

Explaining circiimstanees appearing against him 
—Question eliciting eonfcssional statement— 
Corroboratiou— Motive. mhethcr a material 
partieular. 

A .Magistrate, in examining an accused under 
S. 3(t I, can only ask him to explain the cir- 
(aimstances which appeared against him. The 
Magistrate cannot put him any question which 
may elicit a confessional statement. The 
evidence of motive can never by itself be 
siifTicient to corroborate any statement whicii 
requires oorrol)oratlon in material particulars, 
as motive is not a material jiarlicular, for it is 
not the duty of tire proscc\ition to prove any 
motive, because it is impossible in most eases 
to assign motives to the conduct of other 
people. Tufani Sheikh Emperor. 

13 Cr. L. J. 283 : 
14 I. C. 667:15C.L.J. 323. 

S. 364 — Examination of accused, mode 

of. 

In e.xamining as accused under S. 304, it 
would not be fair to pul him .such a question 
ns “If you did not commit the murder who 
did ?” ’ Chednn v. Emperor. 1 Cr. L. J. 699 : 

7 O. C. 191. 

S. 364 — Examination of accused, mode 

«/• 

Questions and answers must be recorded 
word for word — It is not enough to put down 
their purport in .Magistrate’s memorandum. 
Tihasu'ou Pin v. Emperor. 35 Cr. L. J. 915 : 

1491. C. 195: 110. W.N. 444 ; 
6 R. O. 529 : A. I. R. 1934 Oudh 151. 

5. —Examination of accused — Pro. 

cfdurc. ' 

3(51 has made it obligatory upon a Magis- 
trate to sliow or read ttie reeorci to accused 
and the reason is that he is at liberty to 
explain or add to his answers until he signs 
lliC record. Ollierwise slalcmont made by him 
to the Committing T^Ingislratc cannot be used 
as evidence against him at his trial. Emperor 
V. Pnean I-iahar. 24 Cr. L. J. 497 : 

72 I. C. 961 : 4 P. L. T. 186 : 
A. I. R. 1923 Pat. 13. 

S. 364 — Examination of accused — Pro- 


— S. ZM— Examination of accused— Com- 

posite questions, legal itji of. 

The examination of tiie .accused condiictcd by 
putting a long oomposile question is irregular 
and not in aoeordance will: law. Hasjti v. 
Emperor. 28 Cr. L, J. 767 : 

103 I. C. 847 : A. I. R. 1927 Lah. 650. 

S. 364 — Examination of accused— 

Cross-examination. 

It is opposed to the principles of Englisli 
just ice to commence proceedings by .subjecting 


cednre. 

Under S. :>(;( wlieu an ac’oused person is 
examined liy I lie Court, the whole of such 
examination including every question put to 
him and every answer given by Jiim must bo 
recorded in full in the language in which he 
is cxnmineii, or if that is not practicable, in 
the language of the Court, or in Englisli, and 
such record must be shown or read to the 
accused, or if he does not understand the 
innguago in wliicii it is written, must be 
interpreted to him in a language which he 
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neriury in respect of any false statement made 
Lbim, Brahmdeo Singh V. Emperor. 

22 Cr. L. J. 562 : 
62 I. C. 584 : 2 P. L. T. 380 : 
1921 Pat. 139 : A. I. R. 1921 Pat. 149. 

Ss. 360, 537 — Non-compliance — Effect. 

Non-compliance with the provisions of S. 300 
amounts only to an irrcRularity and is cured 
hv S. of the Code. Shcr Mohammad 
Khan v. Bihari. 28 Cr. L. J. 606 ; 

* 1021. C. 782. 

Ss. 360, 537 — Non-compliancc — Effect. 

Non-compliance \Yith the provisions of S. 300, 
does not vitiate a trial n-li’ere it has not in 
fact occasioned any faihirc of justice. 
Baiai v. Earn Sarup. 28 Cr. L. j. 596 : 

102 I. C. 772. 

— Ss. 360, 537 — Non-compliancc — Effect. 

Non-compliance rvith the provisions of S. 300 
is curable under S. 537, that is, it will not 
vitiate the trial unless it is proved that it has 
caused failure of justice. Kamini Kumar 
Chuckerburti) v. Emperor. 31 Cr. L. J. 373 : 

122 I. C. 209 : 33 C. W. N. 664 : 
A. I. R. 1929 Cal. 390. 

Ss. 360, 537 — Non-compliancc — Effect. 

Omission to comply witli provisions of S. 300, 
Cr. P. C. is an illegality which is not curable 
by the provisions of S. 537, Cr. P. C. Haro 
Nath Mato v. Ala But. 25 Cr. L. J. 289 

76 I. C. 961 
38 C. L. J. 281 : 28 C. W. N. 119 
A. I. R. 1924 Cal. 182 


Ss. 360, 537 — Non-compliance — Effect. 

The failure of a Court to comply with the 
provisions of S. 300 in the matter of reading 
out depositions to the witnesses amounts only 
lo an irregularity within, tlie meaning of S. 537 
and does not affect the., legality of the trial 
unless it is proved that it has led to a failure 
of justice. Jiwan Singh v. Sheodan Singh. 

28 Cr.L.J. 514 : 

102 I. C. 210. 
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.scntitlcd to be sure ttat It L? bjn re?d 
over and that the witness has had an oppor- 
tumty of correcting the written word. But he 
IS not necessarily entitled to the opportunity 
of suggesting correction. At the same time, it 
would be a better course if depositions other 
tnon mere formal ones were read over so that 
, the accused or his pleader could hear them and 
I give their undivided attention to them Care 
i would, of course, have to be taken that no 
I suggestion should be conveyed to a witness in 
j the form of a correction which ' would make 
j him alter his evidence, but there might be ob- 
I vious slips to which, under proper safeguard, 
attention might be called by the accused or 
' his pleader. Still it should be remembered 
, that the primary ohject is to fi.v the witness 
i and to enable him to protect himself against 
' inaccuracy in the word taken down from his 
j lips. Abdul Rahman v. Emperor. 

28 Cr. L. J. 259 
100 I. C. 227 : 31 C. W. N. 271 
25 A. L. J. 117 : 1927 M. W. N. 103 
38 M. L. T. 64 : 8 P. L. T. 155 
4 O. W. N. 283 : 6 Bur. L. J. 65 
5 Rang. 53 : 52 M. L. J. 585 
29 Bom. L. R. 813 : 45 C. L. J. 441 
54 I. A. 96 : A. I. R 1927 P. C. 44. 

i S. 360— -Object — Intention— Deposition 

of witness not read over, effect of — Memorandum, 
absence of, effect of. 

The provisions of S. 360 are manadatory and 
their intention is to protect the witnesses as 
also to lielp the accused, failure to comply 
with the provisions of the section vitiates the 
trial. The absence of a memorandum at the 
foot of a deposition that it has been read out 
to the witnesses does not by itself prove that 
the provisions of S. 360 have not been 
observed. Bhagioat Singh v. Emperor. 

26 Cr. L.J. 932 ; 

86 I. C. 996 : 6 P. L. T. 73 ; 
4 Pat. 231 : A. I. R. 1925 Pat. 378. 


S. 360 {iy~Non-compliancc — Effect. 

The terms of S. 3C0 (1) being mandatory, any 
violation or departure from the practice or 
procedure enjoined upon the Court is not mere- 
ly an irregularity which (;an be cured but an 
illegality. It is not a compliance with the sec- 
tion for the Magistrate to examine a number 
of witnesses and ask them to be in a room and 
then have the depositions read over to them 
later in the day. Such a procedure is altogether 
illegal. In re : Kuppu Mxtdali, 

26 Cr. L. J. 1587 
901. C. 659 ; 49 M. L.J. 421 
22 L. W. 389 : 1925 M. W. N. 795 
49 Mad. 71 : A. I. R. 1925 Mad. 1206. 

7^ S. 360 — Object — Deposition, interpre- 
latwn and reading. 

fhe object of reading over a deposition to a 
'utness is to obtain an accurate record from 
ic witness of what he really means to saj', 
ana to give him an' opportunity- of correcting 


S. 36Q— Object— Provisions, whether 

impcralivc—Omission to read over deposition to 
toilness— Trial, whether vitiated— Provisions, 
object of. 

Per Ncwbould, J.— The general object to be 
secured by Ch. XXV of the Code, which 
includes S. 3C0, is to ensure the accuracy of 
the record, and also that the accused should 
know and understand what evidence is given 
at the trial. The direction in S. 360 that the 
evidence shall he read over to the witness is 
imperative and not only directory. Per 
Mukerji, J.— Before a deposition is closed, a 
witness should be given an opportunity of 
c.xplaining and correcting any contradictions 
it may contain, and only the statement which 
the witness finally declares to be the true 
one must be taken to be the statement he 
intended to make. Hira Lai ^201*^* 

83 I C. 905 : 29 C. W. N. 968 : 41 C. L. J. 224 : 

52 Cal. 159 : A. I. R- 1924 Cal. 889. 
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written out by liis predecessor without eon- j High Court bv inakine auulieatinn.; Jn 

sidenng the evidence on the record and revision. JiamSihghv.Em%eror^^ 
without hearing the arguments, if anj', on ; ^ 4l‘rr T t 

behalf of the accused. Mahomed Bafique v. ‘ 1861 C 97 • lO'^o a t t 

. _ _ — J, 5 , 267-^ JiidgtnetU— Omission to 


A. 1. R. 1926 Cal. 537. 


sign and date, effect of. 


Ss. 366, 367 — Delivering of Judgnicnl, 

Mode of — Jrrcgularitij. 

WJierc a yessions Judge agreeing wiUi the 
assessors simply makes an endorsement tliat 
the accused is acquitted and directs that he be 
set at liberty and writes the full text of his 
judgment assigning reasons for his order a few 
days later, he commits an irregularity under 
S. 537, but such irregularity docs not vitiate 
the proceedings. Sankaralinga itludaliar v. 
Narayana Mvdaliar. 23 Cr. L. J. 583 ; 

68 r. C. 615 ; 16 L. W. 413 : 

43 M. L. J. 369 1922 M. W. N. 579 ; 

31 M, L. T. 342 : A. I. R. 1922 Mad. 502. 

Ss. 366, 367 — Delivering of judgnicnl, 

xvhat is— Judgment xoritten and signed by one 
Magistrate, xidiethcr can be pronounced by his 
successor~in~ofJicc — Dc novo trial — Discretion. 


.\n omission on > the part of a Magistrate 
to .sign and date a judgment is only an 
irregularity curable under 5. 537. MoJiamed 
IJayat Mulla v. Emperor. 30 Cr. L. J. 1166 : 

120 I. C. 225 : 7 Rang. 370 : 

I. R. 1930 Rang. 17 : A. I. R. 1930 Rang. 77. 

Ss. 366, 267 — Judgment, xnodc of 

delivering. 

^Yhere in a criminal case the judgment 
uas uTilten and delivered some days after 
the prisoners were convicted and sentenced : 
Held, this was a violation of the provisions 
of Ss. .300 and 307. It was more than an 
irrcgulariry. It was a defect which vitiated 
the convictions and sentences. .Accordingly 
a rc-lrial was ordered. Bandanu Atchayya v. 
Emperor. 1 Cr. L. J. 566 : 

r. L. R. 27 Mad. 237 : 2 Weir 440. 


A judgment is not delivered under Ss. 3C0 
and 367 until (1) it is written, (2) signed, 
(.3) dated, and (4) pronounced in open Court. 
The last three must take place on the same 
occasion. It is in the discretion of a Magis- 
trate to date and deliver a judgment written 
and signed by his prcdeccssor-in-ollicc or to 
grant a dc novo trial. A .Alagistrate pronounc- 
ing a judgment of his predecessor is not 
the mouthpiece of (he latter and must be 
taken to adopt the judgment a.s his own. 
In re : Savarl Muthu Pillai. 17 Cr. L. J. 166 : 

33 I. C. 646 : 3 L. W. 496 : 
1916 1 M. W. N. 372 : 32 M. L. J. 81 ; 

40 Mad. 108. 

S. 366 (5) — Delivering of judgment, 

xvhat is. 

Once a Magistrate signs the judgment wrillen 
by him, he has delivered it within the 
meaning of .S. 300 (.3), and the trial is then 
over. Gian Singh-Munsha Gingh v. .-Imar 
tSingh-J aimal Singh. 40 Cr. L. J. 288 ; 

179 I. C. 990 : 40 P. L. R. 996 : 
I. L. R. 1938 Lah. 567 : 11 R. L. 656 : 

A. I. R. 1939 Lah. 21. 

S. 366— Judgment. ■ 

Sessions .Judge delivering judgment after j 
making over charge to successor — Judgment s 
is not valid. Itam liallan v. Emperor. j 

34 Cr.L. J. 112 (1) : I 
141 1. C. 31 ; 1932 A. L. J. 753 : 

I. R. 1933 All. 32 (1) ; A. I. R. 1932 All. 582. 

Ss. 366, AU— Judgment— Duly of 

Appellate Court. 

Appellate Court should take care to write | 
judgments which are in consonance with the , 
provisions of the Cr..P. C., because by failing j 
to do so, the}' encourage persons convicted ; 
to waste their monej' and the time of the • 


Ss. 366, 537 — Loss of record — Loss of 

material records before pronouncing judgment, 
effect of— Inherent power of CouTis to restore lost 
records —Conviction and sentence passed xcifhout 
reading judgment, if void. 

A conviclion cannot be set tisidc and a 
new trial ordered on the ground that some 
of the jnaterial records of the trial liavc been 
lost. S. 30(!, Cr. 1*. C., docs not require 'as 
a condition of valid judgment that all the 
records of the ease must be in the Court- 
house at tl)c tiiuc of pronouncing the judg- 
ment. ^Vllcrc a iudgment is lost, the proper 
course for the Court is to rc-wrilc it from 
memory ami j)lacc it on record. A Court 
l»as inherent power in llic ease of tiie loss 
of n jndcial document to restore such record. 
A conviction and sentence passed by a Court 
Avithoul pronouncing the whole of the written 
judgment arc nol void . The irregularity in 
such a procedure is cured by S. _357. 
Kamithshamma v. Emperor. 14 Cr. L. J. 595 : 

21 I. C. 467 : 14 M. L. T. 317 ; 

25 M. L. J. 445 : 1913 M. W. N. 862. 

S. 366 — Predecessor’s judgment — 

Pronouncement. 

^Yhclhcr it is legal for a Magis- 
trate to pronounce his predecessor’s judgment 
when the accused demands de novo trial. 
In Tc : Savari Muthu Pillai. 17 Cr. L. J. 166 ; 

33 I. C. 646 : 3 L. W. 496 : 

1916 1 M. W. N. 372 : 32 M. L. J. 81 : 

40 Mad. 108 : A. I. R. 1917 Mad. 340. 

Ss. 366, 439, 367, 537 — Scope — Passing 

of sentence before xoriting reasons — Trrcgidarity 
—lievision— Ground for interference. 

To pass a sentence before recording reasons 
for the decision is a procedure neither 
contemplated nor permitted by Ss. 366 and 
;iG7. Such a procedure constitutes material 
irrcgulnrily but it can only be treated as 
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before lliat of another witness commences. 

-Ibdiil Bari Mallick v. Emperor. 

27 Cr. L. J. 375 : 
921. C. 887 : 42C.L. J. 585 ; 

30 C. W. N. 644 : 

A. I. R. 1926 Cal. 157. 

— — ~S. 360 — Recording of evidence— Deposi- 
tion of mincss read over in presence of Pleader of 
accused, validity of. 

Under S. SCO it the accused is in attend- 
ance, the evidence must be read over in his 
presence ,• it is only when the accused appears 
by a Pleader that the reading over of the evi- 
dence in the presence of the accused’s 
Pleader amounts to a sufficient compliance 
with the provisions of the section. Kasim 
.4U V. Sarada Kripa Tjabn.^ 

27 Cr. L. J. 509 : 

93 I. C. 973 : 30 C. W. N. 336 : 

A.I.R. 1926 Cal. 528. 

^ f 

S. 260~Recording of evidence— Depesi- 

- Hon read over by witness himself and admitted 
correct — Section whether complied with. 

The fact that the deposition of a witness is 
read over by the witness himself and is 
admitted by him to be correct, does not 
amount to sufficient compliance with the provi- 
sions of S. 360. In re : Sahorali Molla. 

26Cr. L. J.951: 
87 I. C. 103 ; A. I. R. 1925 Cal. 1120. 

S. 360 — Recording of evidence— Deposi- 
tion read by xcitness — Statement, whether duly 
recorded. 

Where the deposition of a witness instead of 
being read over in him in the presence of 
the accused is handed over to the witness 
and is read by the witness himself, there is no 
compliance with the provisions of S. 300 and 
the deposition cannot be used as the foundation 
of a conviction. Mohammad Yasin v. Emperor. 

26 Cr. L. J. 1178 ; 

88 I. C. 602 : 29 C. W. N. 650 : 

52 Cal. 431 : A. I. R. 1925 Cal. 782. 

S. 360 — Recording of evidence — Applica- 
tion of Counsel raising objection to recording or 
omitting to record statements by witnesses — How 
to he dealt with — Language of examination. | 

A Judge should not take exception to an j 
application by Counsel to have a certain 
statement taken down ; nor should he regard 
the making of such applications as an 
attemjrt to dictate to the .Judge the form 
of the record. A Counsel is within his 
rights in making reasonable applications of 
this kind, and in asking the Court to note 
his objection to the recording or omission of a 
statement, if his objection is over-ruled. The 
Court is also bound to give the accused or his 
Pleader the opportunity of knowing what is 
on the record. The law jrr escribes that this is 
to he done by having the deposition of each 
witness read over, when complete, in the 
jiresence of the accused, or if he appears by 
Pleader, of his Pleader.' It is not a 
sufficient compliance with the law to have 
this done while the evidence of another 
witness is being recorded, unless the accused, 
or his Pleader, if he so desires, has had a .full 


Cr. P. CODE (1898), S. 360 

Eded"'S «»^slanlially what is 

, Hi oxamuiattou proceeds. If a 

certain * 'if understand a 

certain, c.g., Karen, language and do not 

thoroughly understand Burmese, he shoffid 
require the prosecution to arrange for their 
examim^ion in that, (their own) language. iVga 
Saw V. Emperor. 2 Cr. J. 133° 

11 Bur. L. R. 8. 


yS. 26Q— Recording of evidcnce—Readinii 
over evidence to roitness — Examina'ion-in-chief 
conducted on one day—Cross-examination on 
subsequent day — Reading over deposition after 
cross-examination, legality of— Irregularity, curing 
oj. 

Where a witness is examined-in-chief on one 
day and is cross-examined on a subsequent day 
and the whole of his deposition is read over to 
him after cross-examination, there is sufficient 
compliance with the provisions of S. 3G0. The 
evidence of a witness is ordinarily completed 
when he 1ms been examined-in-chief, cross- 
examined, and if necessary, re-examined. Com- 
pletion of evidence in the section does not 
mean end of the deposition of each day. Kamni 
Kumar Chuckerburly v. Emperor. 

31 Cr. L. J. 373 : 

122 I. C. 209 : 33 C. W. N. 664 ; 

A. I. R. 1929 Cal. 390. 


S. 360 — Recording of cvidencc—Reading 

over deposition to witness xohile another witness is 
being examined, legality of. 

To read over the deposition of a witness while 
another witness is being examined by the Court 
is not sufficient compliance with tlie terms of 
S. 360 since the intention of that section is 
that the evidence should be read in such a 
manner that the accused can bear what is being 
read and take objection to it. An accused per- 
son cannot be expected at one and tlie same time 
to listen to the evidence of a fresh witness that 
is being recorded. Under S. 360 the evidence 
of a witness must be read over before the 
examination of another witness is commenced. 
Dargnbi v. Emperor. 26 Cr. L. J. 1213 : 

88 I. C. 733 ; 52 Cal. 489 : 

A. I. R. 1925 Cal. 831. 


S. 360— Recording of evidence — Reading 

over deposition to xoilness. 

The evidence of a witness must be read over 
to him after it is completed and before tbe 
examination of another witness is started. 
Samserali Hazi v. Emperor. 

27 Cr. L. J. 688 : 

94 I. C. 736 ; 53 Cal. 129 ; 

A. I. R. 1926 Cal. 563. 

S. 360— Recording of evidence— Statement 

of witness, xohen to be read out. 

S. 360 requires that the evidence of each 
witness shall be read over to him as it is 
completed and this procedure should be strictly 
follow'ed. It is not a sufficient compliance with 
the provisions of the section to read out each 
sentence of the statement of a witness as it is 
being recorded. Wadhawa Singh V. Emperor. 

22 Cr. L. J. 669 : 

63 I. C. 461 ; 3 U. P. L. R. Lah. 78. 
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a ground for interference in revision when 
it has occasioned failure of justice. Emperor 
V. Morio Khan. 12 Cr. L. J. 610 : 

12 I. C. 986 : 5 S. L. R. 131. 

S. 367. 

Appellate J udgnieu t. 

— Applicability. 

Construction. 

Delivery of Judgment. 

De novo trial. 

— -E-xpunging of remarks. 

—Judgment. 

Language of judgment. 

Murder. 

Murder case. 

^Nature of. 

^Non-compliance. 

• Reference. 

Remand. 

Revision. 

Scope. 

— Trial by Jury. 

— Withdrawal of complaint. 

S. 367. 

See also (i) Cr. P. C., 1898, Ss. 16, 253, 
258, 265 (2), 296, 297, 
366, 424. 561.A. 

(ii) Penal Code, I860,, Ss. 302, 
426. 

• S. 367 — Appellate judgment, coiilents 

«/• 

Appeal — Dismissal of appeal under S. 476-B 
with remark that prosecution was not 
necessary : Held, judgment was not according 
to law as provisions of S. 367 were not 
complied with. Nitija Gopal Roy v. Nani Gopal. 

32 Cr. L. J. 1045 : 
133 I. C. 672 ; 35 C. W. N. 660 : 
I. R. 1931 Cal. 736 ; A. I. R. 1931 Cal. 454, 

S. 367 — Appellate judgiiieiU, conlenls of 

—Court, duty of. 

Ah appellate judgment must be self-contain- 
ed document and cannot be read in connec- 
tion with, and as supplementary to, the 
judgment of the Trial Court. It must indicate 
that the Court has applied its mind to the 
case advanced by the prosecution against 
each of the accused and to the defence set 
up by him. Solhu v. Kishna Ram. 

25 Cr. L. J, 113 : 
76 I. C. 177 : A. I. R. 1924 Lah. 660. 

S. 367 — Appellate judgment, contents of 

—Cursory judgment— Illegality. 

Judgment of an Appellate Court ought to 
contain particulars so as to satisfy the 
revisional Court that the case has been 
examined from every aspect. Where an Appel- i 
late Court dismisses an appeal saying merely 
that it was satisfied alter examining the 
evidence that the appellant was guilty, its 
judgment, though not illegal under S. 367, 
is most improper. Shankcr v. Emperor. 

27 Cr. L. J. 449 : 
93 I. C. 241 : 24 A.L. J. 318 : 
A. I. R. 1926 AH. 318. 


Cr. P. CODE (1898), S. 367 

S. 367— Appellate judgment, contents of 
— Evidence, discussion of, necessity of. 

Where a District Magistrate on appeal made 
no attempt to discuss the evidence given for the 
prosecution and the defence and merely said 
that a detailed judgment had been recorded 
by the Trial Court and that nothing that had 
1 been urged in appeal affected the reasons given 
for the conviction; Held, that the judgment 
was not in accordance with law, as it did not 
comply with the requirements of 367, 
Cr. P. C. Stieo Narayan Rant v. Emperor. 

18 Cr. L. J. 994 : 
42 I. C. 722 : 1 P. L. W. 673 : 
A. I. R. 1917 Pat. 592. 

S, 367 — Appellate judgment — Contents 

«/• 

No judgment of a Court, other than a High 
Court, which purports to dispose of an appeal 
under S. 424, Cr. P. C,, is a legal judgment 
unless it contains at least (1) the point or 
points for determination raised by the memo- 
randum of appeal, (2) the decision thereon and 
(3) the reasons for the decision. Therefore, the 
following judgment of an Appellate Court was 
held to be no judgment in law. “There appears 
no sufficient reason to doubt the evidence for 
the prosecution. The sentence is not heavy. 
The appeal is dismissed.’’ Jairam v. Emperor. 

13 Cr. L. J. 559 : 
15 I. C. 975:8 N. L, R. 84. 

^S. 367 — Appellate judgment, conlenls of. 

Reasons for the decision should be given by 
an Appellate Court in its judgment in order 
that the Superior Court may at once know the 
facts found and the reasons therefor without' 
reference to the record and satisfy itself that 
the lower Court has done its duty by an honest 
and careful consideration of the case. There 
must be sufficient material in the appellate 
judgment itself to show that the appeal has 
been properly tried and the judgment or order 
must bear marks of such intelligent apprecia- 
tion on the part of the Appellate Court of the 
necessary facts and material as would warrant 
the Superior Court to infer that the conclusions 
were properly arrived at by the lower Appel- 
late Court. Maroli v. Kusabai. 

27 Cr. L. J. 1404 : 
98 I. C. 716 : A. I, R, 1927 Nag. 88. 

S. 367— Appellate judgment — Contents of. 

The judgment of the Court of Appeal in a 
criminal case must comply with the provisions 
of S. 367, otherw’ise the aggrieved person can 
justly take exception to the judgment and ask 
tor its reversal. Aghari Dutta v. Emperor. 

32 Cr. L.J. 1197 : 
134, I. C. 619 : 12 P. L. T. 6U1 : 
11 Pat. 143 ; I.R. 1931 Fat. 475 ; 

A. I. R. 1931 Pat. 379. 

S. 367 — Appellate judgment, contents of. 

Where a ilagistratc does not dismiss a crimi- 
nal appeal summarily but gives a hearing to 
the Pleaders of the parties and writes a judg- 
ment in which all he says is that he is satisOed 
that tlie judgment of the Trial Court is sub- 
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Under S. 302 it is the duty of the Presidency ■ 
Magistrate to keep a record of the evidence in ' 
‘X case in which the sentence inflicted upon the 
accused exceeds six months. Even in cases 
falling under Sub-s. (4) of S. 3G2, the discretion 
which is allowed to a Presidency Magistrate 
not to record any evidence, should be exercised 
reasonably. Mohammed Roahan v. Emperor. 

26 Gr. L. J. 454 : 

85 I. C. 134 : 26 Bom. L. R. 1232 : 

A. I. R. 1925 Bom. 147. 


Ss. 362, 537 — Recording evidence — Form. 

Where in a case falling under S. 302 the 
Magistrate recorded the evidence in the form 
of an indirect narration : Held, that it was a 
irregularity covered by S. 537 and did not 
vitiate the trial, w'here no failure of justice was 
occasioned thereby. Tn re : Ghulab Chand. 

18 Cr. L. J. 336 : 
38 1. C. 448 : A. I. R. 1918 Mad. 1197. 

S. 362— Recording of evidence — Non- 

oppcMlablc cnsce — Presidency Magistrate, duty of. 


4 C. L. J. 408 : 1 . L. R. 33 Ca/.‘S.' 

~ Court - Estimate 

Where the cv'idence is nil , 

credibility is a mere matter of opinion the 
opmmn of the Court which heard thf^u^’ssis 

must be treated as almost conclusive. In such 
a case, the Court of Appeal should not adorn 
the view adverse to the accused, and believe' 
Suilt, which the W 
Court has disbelieved, and take upon itself to 
set aside the verdict of acquittal. The indica- 
tions of mistake must be obvious or the 
evidence too strong to be rejected, before 
the Court should interfere. Emperor, v. JJishen 

15Cr.L.T.203 : 

22 I. C. 987 : 125 P. L. R. 1914 • 
27 P. W. R. 1914 Cr : 

A. I. R. 1914 Lah. 427. 


Under S. 302 it is not necessary for a Presi- 
dency Magis trate to record evidence in cases 
which are not appealable, and as long as the 
case falls within the cases excepted under 
S. 362 (4), the Magistrate is not bound to re- 
cord the evidence, and the High Court has no 
jurisdiction to require him to do what the 
Statute says it is not necessary for him to do. 
P. X. D'Sozizn v. Emperor. 

33 Cr. L. J. 404 : 
137 I. C. 188 : 34 Bom. L. R. 286 ; 
56 Bom. 200 : 1. R. 1922 Bom. 236 : 

A. I. R. 1932 Bom. 180. 

S. 362 — Recording of evidence. 

Previous convictions of accused — ^Duty of pro- 
secution to intimate to Magistrate to record 
evidence in such cases pointed out. Emperor 
V. Ahmad Ebrahim. 36 Cr. L. J. 527 ; 

154 I. C. 577 : 36 Bom. L. R. 1126 : 

7 R. B. 346 : A. I. R. 1935 Bom. 37. 

S. 362 (4) — Recording of evidence — 

Summons cases. 

The effect of S, 488, Sub-s. (0) and S. 362, 
Sub-s, (4) read together is that in, a summons 
case tried by a Presidency Magistrate, it is not 
necessary to record the evidence. In re : 
Chhagan Hargovan. 33 Cr. L. J. 461 : 

137 I. C. 27 : 34 Bom. L. R. 276 : 

I. R. 1932 Bom. 242 : A. I, R. 1932 Bom. 179. 

S. 362 — Recording of evidence by a 

Presidency Magistrate. 

A Presidency Magistrate is bound to record 
evidence only in cases coming under S. 362. 
He is not bound to record evidence 
in any summons eases or warrant cases or 
cases in which inquiries have to be made 
as in summons cases or warrant cases, except 
where he may impose a fine exceeding two 
hundred rupees or imprisonment for a _ term | 
exceeding six months. It is, however, desirable j 
that he should keep some record of the state- 
inents made by witnesses or that his judgment I 
should indicate what those statements are, so . 
that the High Court as a Court of Revision may ' 


S. 363— Sc. rpe— Court’s dziti/ to rocord re- 
marks regarding demeanour of witnesses explained 
—Recording remarks regarding substance of de- 
positions. 

Although S. 303 makes it incumhent on the 
Magistrate to record remarks, if any, as he may 
think material respecting the demeanouv of a 
witness whilst under examination, it is quite 
a different thing to record a remark about the 
demeanour of the witness and to make or 
record a remark or opinion about the substance 
of the deposition of that witness. The parties 
are entitled to claim that unless expressly 
provided to the contrary b}' law, the Magistrate 
shall not prejudge their cases or form an 
opinion about the respective merits of their 
cases or about the deposition of the witnesses 
till they have been fully and finall}' presented 
to the Magistrate by Counsel, if any, in their 
concluding arguments and after the entire 
evidence has been recorded. Any opinion 
formed and expressed by the Magistrate at an 
earlier stage of the case is bound to be pre- 
judicial to the party concerned. Proceedings 
under S. 470, Cr. P. C. when they relate to 
the merits of the statements made in Court 
by a witness if started before the close of the 
case, are calculated to seriously affect the case 
of the party who called him, as they are hound 
to frighten the remaining witnesses who must 
assume them as an indication of the treatment 
that they themselves are likely to receive if 
they make a similar statement in Court, 
Sikandar Lai Puri v. Emperor. 

30 Cr. L. J. 129 : 

113 I. C. 321 : I. R. 1929 Lah. 163 : 

10 Lah. 778 : 31 P. L. R. 87 : 

A. I. R. 1928 Lah. 975. 


S. 364. 

See. also (i) 
(/?•) 


Confession. 

Cr. P. C., 1898, Ss. 1.33. 
104, 200, 342, 349, 533. 
(Hi) Criminal trial. 


S. 364 (1)— Applicability to summary 

trials— Record of statements in English at close 

of prosecution ease — Sajficiency. 
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S5. 367, 421 — Appellate judgment of — 

Sn//i»iafy lU.'/misml. 

A Magistrate dismissing an appeal aummavily 
under S. 421 is not bound to write a judgment 
ns delined in S. 367 of the Code. Kundan v. 
Emperor. IS Cr. L. J. 512 : 

241. C. 600 : 12 A. L.J. 851 : 

36 All. 496 : A. I. R. 1914 All. 311. 

Ss. 367, 421 — Appdlalo judgment — 

Suinnianj dismissal of appeal — Dnlp of Magislralc 
to record reasons. 

Though un<ler the Cr. P. C. it is not neces- 
sary to deliver a formal judgment ^vJien an 
appeal is summarily dismissed under S. 421 of 
the Code, a .Magistrate who suvmuarily dis- 
misse.s an appeal ought, save in very exceptional 
cases, to giv'e some reasons for his decision 
which will show that he had really considered 
the points raised by the appellant; if no reasons 
are given and the High Court is not satisfied 
in revision that the Magistrate has properly 
applied his mind to the case and the case will be 
remancled for further hearing, Thakiir Snhii v. 
Emperor. 31 Cr. L. J. 760 : 

125 I. C. 121 ; 11 P. L. T. 242 : 

A. I. R. 1930 Pat. 331. 

Ss. 367, 422 — Appellntc judgment, 

contents of. 

A judgment of an Appellate Court otlier than 
a High Court, must comply wdth the provisions 
of S. 307, th^t is to say, it nmst contain the 
point or points for determination and tlvc deci- 
sion thereon and the reasons for the decision. 
Dwarka v. Emperor. 27 Cr. L. J. 343 : 

92 I. C. 855 : 20 S. L. R. 82 : 

A. I. R. 1926 Sind 275. 

Ss. 367, 424 — Appellate judgment con- 
tents of — Case of unlawful assembhj and theft. 

S. 424 read wdth S. 367 of the Cr. P. C., 
prescribes tliat a judgment of an Appellate 
Court shall, among other things, contain the 
point or point.s for determination, the decision 
thereon, and the reasons for the decision. In a 
case under S. 379 of the I. P, C., the lower 
Appellate Court should find whether there was 
any dishonest intention on the iiart of the 
accused, especially when the accused puts 
forward a bona fide claim of right. In a case 
under S. 143 of the I. P. C. the judgment of the 
lower Appellate Court should contain, as one 
of the points for determination, a statement as 
to the presence of the condition.s whicii con- 
•stitute the unlawful assembly in the particular 
case, and the decision thereon bearing in mind 
the provisions of S. 141, I. P. C. Ram Lai 
Singh V, Hari Charan Ahir. 

11 Cr. L. J, 348 : 

5 I. C. 999 : 37 Cal. 194 : 

11 C. L. J. 410. 

Ss. 367, 424 — Appellate judgment, con- 
tents of—Finding, definite, neccssiUj of. 

Covirt of appeal dismissed a criminal appeal 
with the obscrv.ation that the evidence for the 
prosecution was, on the whole, stronger and 
that the .story of the prosecution us regards 
probability was far more likely than the story 
set up by the defence : Held, that the opinion 
expressed by the Court was not sufilcient for a 


Cr. P. CODE (1898), S. 367 

conviction in a criminal case and tliat unless 
the Court could come to some more definite 
opinion regarding tiu guill uf the accused, the 
latter ought to be acquitted, Kabbat Ali v. 
Emperor. 18 Cr. L. J. 698 ; 

40 I. C. 698 ; 21 C. W. N. 550. 
A. I. R. 1917 Cal. 792. 

-Ss. 367, 424— Appellate judgment, 

contents of — Improper judgment — Interference. 

A judgment of an Appellate Court which does 
not set out or discuss the evidence an which 
the conclusions arc based, is not a proper 
judgment and is liable to be set aside by the 
High Court in revision. Dalip Singh v. Emperor. 

29 Cr. L. J. 1031 ; 
112 I. C. 359 ; 10 L. L.J. 317. 

Ss. 367, 424 — Appellate judgment, con- 
tents of. 

It is the duty of the Appellate Court not 
merely to consider whether there are reasons 
for differing from the judgment of the trial 
Court, but to apply its mind afresh to the 
evidence and to form its own conclusion and 
to embody its conclusion and the reasons on 
which they are based, in a considered judgment 
which will, if necessary, bear the scrutiny of, 
the High Court. AVherc the judgment does 
not set fortii the points for determination, the 
decision thereon and the reasons for these 
decisions it does not comply with the provisions 
of S. 367, read with S. 424, Cr. P. C. Kali 
Charan Som v. Priua Naih Das, 

39 Cr. L. J. 791 (b) ; 
1761. C. 677 : 11 R. C. ISO : 
A. I. R. 1938 Cal. 522. 

— Ss. 367, 424— Appellate judgment, 

contents of — Joint trial — Appellate Court, duly 

of- 

Where the law allows an appeal, the appellant 
is entitled to have from the Court of Appeal 
that h.as to deal with it, an explicit opinion on 
the question of fact involved in the case, and 
the Court of Appeal should take its owni view 
of the evidence after persuing the record. Its 
judgment should be such that the High Court, 
as a Court of Revision, might, on looking into 
the judgment be in a position to judge for itself 
what the case is and liow far the Court of 
Appeal has considered the evidence as bearing 
on the guilt or itmoccnce of the individual ac- 
cused, before it aflirrned the judgment of the 
Trial Court. In the case of a joint trial, the 
judgment of an Appellate Court, dealing with 
the case of several accused, should show on the 
face of it that the case of each accused has been 
taken into consideration, and should state 
reasons, as far as may be necessary, to show 
that the Court has devoted judicial attention 
to the case of each accused. Inaltdlah Sarkar 
V. Emperor, 25 Cr. L. J. 1044 : 

81 I, C. 820 ; 39 C. L. J. 117 : 
A. I. R. 1924 Cal. 618. 

Ss. 367. 424-— Appellate judgment, con- 
tents of— Judgment not dealing with facts or evi- 
dence, legality of. 

By virtue of S. 424, Cr. P, C., the judgment 
of an Appellate Court must conform to the pro- 
visions of S. 867 of the Code. A judgment of 
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uiKlerstamls, and ho is at liberty to explain 
or add to his answers. Emperor v. Nani 
Miindal. 26Cr.L.J.761 : 

86 I. C. 345 : 41 C. L. J. 50 : 52 Cal. 403 : 

A. I. R. 1925 Cal. 575. 


S. 364 — Eivaininalion of licensed— Record 

ml made, effect of— Breach— IrregularUy . 

.\l the close ol’ the prosecution ease in a 
Sessions trial, the Judge made the following 
note ; — “The statements of the accused were 
read out to each of them and they were asked 
if they would add anything here. They stated 
that they would not, except C. tVhat he stated 
here is recorded by the Court.” - The Court 
then examined a Court witness and further 
e.xainincd the accused and made the following 
note “After the conclusion of the examina- 
tion of the witness the Court examined Ihe 
accused again. They stated that they had 
nothing further to say and declined to examine 
any witnes.s in defence.” No record was made 
of the examination of the accused except in the 
case of the examination of C ; Held, that a 
record of the examination of the accused under 
the provisions of S. 364 was obligatory and 
that the absence of it had caused serious 
prejudice to the accused and that, therefore, 
the trial was vitiated and must be set aside. 

. Sarat Chandra Kar v. Emperor. 

~ 26 Cr. L. J. 1244 : 

88 I. C. 860 : 52 Cal. 446 : 

A. I. R. 1925 Cal. 821. 

S. 364 — ExaminatidH of accused — Bight 

of accused. 

Where a person accused of murder makes a 
confession, everything that he wishes to say 
must be recorded even though he may make 
a long and rambling statement. Mata Din v. 
Emperor. . , 32 Cr. L. J. 854 ; 

132 I. C. 228 : 8 O. W. N. 228 : 

I. R. 1930 Oudh 244 : 

A. I. R. 1931 Oudh 166. 

S. 364 — Compliance, proof of. 


^Vhen there is no signature of Magistrate nor 
of accused, S. 364 is not complied with, but the 
fact that it had been duly made can be proved 
by further evidence under S. 533. Mohammad 
AH v. Emperor. 35 Cr. L. J. 385 

147 I. C, 390 : 1933 A. L. J. 1551 
6 R. A. 467 : 56 All. 302 
A. I. R. 1934 All. 81. 


^ — S. 364 — Non-compliance — Effect. 

Defect of not strictlv complying with provi- 
ions of S. 364 is curable by examination ot 
he Magistrate recording the confession. Bala 
. Emperor. 35 Cr. L. J. 1382 : 

151 I. C. 745 : 7 R. L. 189 : 
A. I. R. 1934 Lah. 18. 


Cr. P. CODE (1898), S. 366 

S. 364 authorises a Magistrate to put questions 
to accused to enable him to explain any 
, evidence that may have been produced against 
him during the enquiry or the trial. Pahlwau 
v. Emperor. 31 Cr. L. J. 533 : 

123 I. C. 540 : A. I. R. 1930 Lah. 454. 

^ S. 364— Procedure— Con/ession, mode 

of recording— Release of accused from Police cus- 
tody. 

Before recording confession accused should be 
sent to jail custody and removed from police 
I influence. He should also not be sent back 
to Police custody after confession. Bhagioan 
Din v. Emperor. 35 Cr. L. J. 915 : 

149 I. C. 195 : 11 O. W. N. 444 : 
6 R. O. 529 : A. I. R. 1934 Oudh 151. 

S. 364 (2) — Refusal to sign — Accused 

person refusing to sign record — EJfccI, 

An accused person who refuses to sign the 
record of his examination by the Court docs 
not commit an offence punishable under 
S. 180, Penal Code. Emperor v. Ba Tin. 

4 Cr. L. J. 205 : 
3 L. B. R. 199 ; 12 Bur. L. R. 315. 

S. 364 — Scope. 

Where an incomplete chalan is scut up and 
evidence available is recorded by the Magis- 
trate, the statement made by the accused is 
statement under S. 364 and not under S. 164, 
,Bhai Khali v. Emperor. 23 Cr. L. J. 617 : 

68 I. C. 841 : 4 L. L.J. 225 : 
A. I. R. 1922 Lah. 189. 

S. 364 — Scope — Statement of accused. 

Statement of accused under S. 202 is not one 
under S. 364 ^or S. 164. Sat Narain Texoari v. 
Emperor. 3 Cr. L. J . 138 : 

10 C. W. N. 51 :,!. L. R. 32 Cal. 1085. 

S. 364 Statement of accused be- 
fore Magistrate. 

Statement beginning by saying that he was 
guilty — Body of statement showing accused 
meant not guilty : Held, statement was no 
confession but assertion of innocence. Hem 
Chandra Chongdar v. Emperor, 

37 Cr. L. J. 69 ; 
159 I. C. 31 : 1935 C. L. J. 1073 : 
40 C. W. N. 64 : 8 R. C. 296 : 
A. I, R. 1935 Cal. 681. 

S. 364 — Statement of accused, value of. 

Statement of one accused capable ol' being 
heard by others — Retraction — Accused produc- 
ed from and returned to Police custody— HeW, 
no reliance can be placed on confession. 
Bhagioan Din v. Emperor. 35 Cr. L. J. 915. 

149 I. C. 195 : 11 O. W. N. 444 : 
6 R. O. 529 : A. I. R. 1934 Oudh 151. 

S. 366. 


S. 364— Non-compliance -Effect. 


The provisions 
an omission to 
vitiates a tri.al. 


f S. 364 are mandatory and 
imply with those provi.sions 
eser Bepari v. Emperor. 

26 Cr. L. J. 1032 : 
I. C. 920 : 29 C. W. N. 939 : 
A. I. R. 1926 Cal. 430. 


S. 364— Object of. 


j Sec also Cr. P. C., 1808, Ss. 258, 537. 

{ Ss. 366, 350— Delivering Judgment, 

I loritten by predecessor, legality vf. 

' Thongh a iMagistralc is authorised to trj' a 
1 ease on evidence recorded by his prcdcce.ssor, 
j 'there is no authority for the proposition that 
: a Magistrate who succeeds his predecessor 
■ can deliver a judgment which has been 
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points arising in the case, ^Vllerc a Sessions 
Judge dismissed an appeal preferred by thir- 
teen accused save and e.vcept in respect of 
one of the appellant, all of whom were con- 
%’icted by the Magistrate under S. 14T and 
S. 342 and some also under S. 352 and six 
also under S. 458, Penal Code, the High Court 
set aside the appellate judgment and directed 
the re-hearing of the appeal by the same 
Sessions Judge, on tlie ground that though 
the High Court were convinced that the Sessions 
Judge “had given the .hearing of the appeal 
his full consideration and must have taken 
very considerable care with regard to the 
ease against each of the accused, yet he did 
not give sufficient materials in his judgment 
to enable the High Court to come to a deci- 
sion upon the points that arose in the case. 
Arindrn Jinjbniislii v. Emperor. 18 Cr. L. J. 294 : 

38 I. C. 326 : 20 C. W. N. 1296 : 

A. I. R. 1917 Cal. 285. 

Ss. 367, 424, S21~.dppdlatc jiidp,umn, 

contents of. 

Judgments of the .Judges of the Court of the 
.Judicial Commissioner of Sind sitting as 
Sessions Judges for the District of Karachi,' 
should follow as closely as possible tlio pro- 
visions of Ss, 307 and 424, Cr. P. C., but an 
omission to do so does not vitiate and nullify 
the whole proceeding before the Sessions Court. 
Such an error falls within the scope of S. 5.37 
of the said Code. Fakir Bux v. Emperor. 

27 Cr. L. J. 833 : 
95 I. C. 753 : A. I. R. 1926 Sind 244. 

Ss. 367,' 427 — .-Ippellatc judgment, con- 
tents of. 

The law requires an appellate Court to 
write a reasoned and considered judgment, 
setting out the facts and points arising 
for determination and stating the reasons and 
grounds for its decision. A judgment which 
omits to do this, the Judge in appeal con- 
tenting himself with saying that he adopts the 
reasons given by the trial Court to support 
the grounds of his decision for maintaining 
the conviction of an accused person, is 
erroneous in form, as such a judgment 
cannot be read a.s supplementary or 
additional to, or to be explained and deci- 
phered by the aid of the judgement of the trial 
Court. Darogi Chamar v. Emperor. 

20 Cr. L, J. 645 : 

52 I. C. 421 : A. I. R. 1919 Pat. 529. 

Ss. 367, 439 — Appellate judgment not in 

accordance with law — Remand — Interference in 
revision — Right of accused to audience. 

If an Appellate Court does not write a 
judgment in accordance with S. SG7, the 
High Court is not bound to send the case 
back to the Appellate Court for a re-hearing j 
it can itself hear the appeal and dispose of 
it upon an application for revision under 
S. 439. In such a ease, the accused would 
be deprived of what he calls his right of 
revision but he cannot complain for, as a 
matter of fact, there is no such right. Inter- 
ference in revision is purely discretionary ; it 
IS not even necessary to hear the accused, 
the fact that he is invariably heard, and the 
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fact that the discretion conferred by S. 13!) 
is exercised in a judicial manner, does not 
make any difference to the fact that the 
accused has no right to demand any of these 
thing.s. All tliat he is entitled to is that a 
second Court of competent jurisdiction should 
hear his entire ease as an appeal. If he 
: gets that, he has obtained all that the law 
allows him, hud when tlie High Court hears his 
appeals in place of a lower Court, he has 
; obtained a good deal more than he has .any 
ri"ht to claim. Bapuruo v. Emperor. 

39 Cr. L. J. 349 : 
i 173 I. C. 639 ; 10 R. N. 316 : 

I. L. R. 1937 Nag. 38 : 
A. I. R. 1936 Nag. 160. 

S. 367— -Applicability — Appeals against 

i orders directing pinpnent of compensation --.Judg- 
ment, contents of. 

, The provisions of S. .‘fii7 apply lo appeals 
against an order dirci-Ling a eomplainanl to 
p.ay compensation, and where an appellate 
judgment in such a ease omihs lo sel forth 
the points for determination, tlic objections of 
the appellant, the decision thereon, and thc‘ 
reasons for file ileeision, the judgment is not 
in accordance with law, and is liable to be set 
aside. Deonnrnin Mahto v. Chhatoo Rniit. 

23 Cr. L. J. 261 ; 
66 I. C. 325 ; 3 P. L. T. 203 : 
A. I. R. 1922 Pat. 157. 

S. 367— -Applieabilitii. 

S. .307 is not applicable to an order piissed 
^ under S. 195. as S. 37() relates to sucii 

judgments as are referred to in S. 300 that is 
i to say, to judgment in trials. In re : Nagappa 
Satpappa. 1 Cr. L. J. 969 : 

6 Bom. L. R. 897. 

I S. 367 — Appticahilitij, In appeals dis- 

posed of snminarilij. 

S. 307 has no application lo apiieals ami 
specifically to an appeal disposed of summarily 
whether by a District Magistrate or a Scs,sions 
: Judge or a High Court. .Jodha v. King- 

Emperor.. 41 Cr. L. J. 711 

189 I. C. 83 : 1940 O. L. R. 408 : 
1940 O. W. N. 594 ; 13 R. O. SO : 
A. I. R. 1940 Oudh 369. 

; — S. 367 — Construction. 

I The e.xpro.ssion “ heads of charge ” in .S. 307 
j of the Cr. P. C., must be construed reasonably, 
: and must be licld to include sueli statement 
. on the part of the Sessions Judge as will 
I enable the Appellate Court to decide whether 
the evidence has been properly laid before 
the Jury or whether there has been any 
misdirection in the charge; In re : Shamblndal. 

8 Cr. L. J. 35 ; 
10 Bom. L. R. 565. 

S.s. 367, 369 537 — Delivery of judg- 
ment— Pronouncing judgment before, writing 
it out — Illegalitij— Contents of judgment. 

The provisions of S. 3G7 are mandatory and 
a judgment must contain the decision and the 
reasons for the decision and it must be dated 
and signed by tlie presiding olficer in ppen 
Court at -tlio time of pronouncing' it, Wljere 
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S. 250— Complaint — Meaning of. 

A statement made by a person at a Police 
enquiry, which results in the institution of cri- 
minal proceedings against another, is not a 
‘complaint’ made by him within the meaning 
of S. 250, when the case is not instituted either 
on his complaint or on information given by , 
him -but as result of enquiry by the Police. | 
Sarjus Prasad Singh v. Emperor. 1 

17 Cr. L. J. 336 : j 
35 I. C. 512 ; 1 P. L. J. 106 : 
A. I. R. 1916 Pat. 211. 

S. 250 — Complaint to Village Magistrate 

— Discharge of accused — Compensation, whether 
can be awarded. 

Compensation can be awarded to an accused 
under S. 250, even where the case against him 
originated in a complaint to a Village Magis- 
trate. Thonokadavath Awalla v. Ammian 
Mannil Kutiali. 17 Cr. L. J. 503: 

36 I. C. 471 ; 4 L. W. 73 : 
A. I. R. 1917 Mad. 967. ' 

S. 250 — Complaint to Village Magistrate 

— Libility for— -Report to Police Officer — Charge 
— Compensation, right to. 

Where a complaint of theft was made to the 
Village Magistrate who communicated the 
information to the nearest Police station, and 
the Police in due course, charged the case ; 
Held, that the case must be regarded as in- 
stituted upon information given to a Police 
Officer within the meaning of S. 250 and the 
Magistrate was competent to pass an order for 
compensation. Murudai Veeran v. Pichan 
Ambdlagaran, 16 Cr. L. J. 248 : 

28 I. C. 104 : A. I. R. 1915 Mad. 1076. 

S. 250 — Complaint, vexatious, to Village 

Magistrate — Compensation. 

A person who makes a complaint to a Village 
Magistrate of a bailable offence, knowing that 
the latter must, in the ordinary course of 
his duty, report the substance of the complaint 
to the Police, gives information to a Police 
Officer within the meaning of S. 250 just as 
effectively as if he went in person to the Police 
Station, and where the complaint is ultimately 
found to be frivolous or vexatious, an order 
directing the complainant to pay compensa- 
tion is perfectly legal. Kaliaperumal Nuidu 
V. Buvaji Sahib. 24 Cr. L. J. 717 : 

73 I. C. 941 ; 1923 M. W. N. 421 : 
18 L. W. 32 : 45 M. L. J. 255 : 
A. I. R. 1924 Mad. 91. 

S. 250 — Composition of case — Compen- 
sation — Whether competent. 

When a criminal case is compounded, a 
Magistrate cannot legally award compensation 
to the accused under S. 250. To justify the 
award of compensation, the Jlagistrate himself 
must acquit the accused under S. 245 or 
S. 247. Emperor v. Sundar Singh. 

11 Cr. L. J. 638 : 

8 I. C. 387 : 30 P. R. 1910 Cr. 

S. 250 — Court competent to award 

compensation. 

A Magistrate before whom a false charge is 
brought, is competent to order compensation 


direct 

under 
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’to be paid to the accused and also to 
the proseeution of the complainant 
S. 476. Allah Bux v. Emperor. 

18 Cr. L. J. 414 : 
38 1. C. 974 : 10 S. L. R. 162 : 
A. I. R. 1917 Sind 19. 


compensation 


S. 250 — Court, competent to award 


Magistrate can pass an order under S. 250, 
if- he considers that the case is frivolous and 
vexatious. The Magistrate by whom the case 
is heard, need not be the same Magistrate be- 
fore whom the case is instituted. Painda v. 
Gulab Khatun. 40 Cr. L. J. 515 • 

181 I. C. 49 : 1. L. R. 1938 Lah. 619 ; 

41 P. L. R. 221 : 11R.L.734: 

A. I. R. 1939 Lah. 122. 


S. 250 — Court competent to pass order. 

In enacting S. 250, the Legislature never 
intended that one Magistrate should deal 
with the case and make the order calling upon 
the complainant to show cause and that an- 
other Magistrate may make the order for 
compensation. Therefore, where it appears, 
at the time when a Rule granted against an 
order for compensation is made absolute by 
the High Court, that the Magistrate who 
made the order has been transferred, the, case 
cannot be sent back for re-hearihg to his 
successor. Rajaram Manjhi v. Panchanan- 
Ghosh. ' 31 Cr. L. J. 828 : 

125 I. C. 294 : 33 C. W. N. 861 : 

A. I. R. 1929 Cal. 762. 


S. 250 — Court compeletent to pass order. 

In Sub-s. (1) of S. 250 at least, the only 
Magistrate who may call upon the complain- 
ant to show cause is the Magistrate who 
hears the case and who discharges or acquits 
all or any of the accused. The Magistrate , in 
Sub-s. (2) to S. 250, refers to the Magistrate 
in Sub-s. (1) and the definite article “the” 
does not mean the Magistrate who _ succeeds 
the Magistrate who heard the case or any 
other Magistrate. Consequently, where a 
Magistrate who has called upon the complain- 
ant to show cause why he should not pay 
compensation for having made a false and . 
frivolous or vexatious complaint, has retired 
in the course of proceedings before the pass- 
ing of the final orders, the notice upon 
the complainant should be discharged. 

Emperor v. Muhammad Alan. 

41 Cr T T 53 • 
184 I. C. 595 : 1940 Kar. 119 ; 
12 R. S. 127 : A. I. R. 1939 Sind 321. 


S. 250 — Discretion. ■ - 

Power under S. 250 is to be exercised in fit 
and proper cases. Saleh v. Emperor. 

33 Cr. L. J. 644 ; 
138 I. C. 635 : 26 S. L. R. 29 ; 

I. R. 1932 Sind 85 : 
A. I. R. 1932 Sind 150. 

S. 250 — Duty of Court. 

Before an order under S. 250 is passed, it 
is incumbent on the court to record a 
definite finding that the accusation against - 
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may have to consider facts in relation to a par- 
ticular individual who is not an accused or 
witness in order to weigh fairly the evidence 
against the accused or the evidence given by i 
witnesses,. but a Magistrate is not justified in 
condemning any person without his being given 
an opportunity of being heard. Kartarchand 
Shankerdas v. Emperor. 39 Cr. L. J. 524 : 

175 I. C. 57 : 10 R. S. 279 : 

A. I. R. 1938 Sind 103. 

Ss. 367, 561-A— jBa;pu/igi«g of remarks 

—Judge, when entitled to pass remarks in judg- 
ment on conduct of party or witness— Expunging 
of remarks from judgment — Power of High 
Court. 

A Magistrate is not bound to confine him- 
self merely to a finding that the accused is 
not proved guilty. Such a verdict often 
leaves the accused with a stain on his character 
in the public estimation though not in law and 
it is the duty of a Magistrate if he considers, 
that the prosecution case is not only not proved 
but was deliberately false and concocted to 
give such a finding in favour of the accused 
so that the accused should leave the Court 
without a stain on his character. In arriving 
at the conclusion that a prosecution case is 
false and fabricated, the Judge is at liberty to 
make remarks on the character or conduct 
of certain witnesses who have appeared -to 
support that case for otherwise he cannot 
arrive at a finding that the documents on 
which the prosecution rely are false and 
fabricated. When he has done so, the remark 
that the conduct of persons doing such a 
thing is criminal or contemptible follows and 
is justified on the findings arrived at. The 
High Court of course can interfere under 
S. 501-A and expunge remarks from judgment 
in cases where remarks are made about a 
person who is not a party to the proceedings 
or not a witness in the case. The High 
Court can also interfere when remarks are 
made about a irarty to the proceedings dr a 
witness to the case which are not justi- 
fied by the findings or when it can be 
shown that the judgment is due to bias or 
perverse. Sheikh Karamal Ullah v. Emperor. 

41 Cr. L. J. 380 : 

• ■ 186 I. C. 799 : 12 R. L. 431 ; 

A. I. R. 1940 Lah. 42. 

S. 467— Judgment Bench of Honor- 
ary Magistrates— President in minority— Bench 
judgment written by President — Judgment, whe- 
ther in accordance with law. 

In a case where the President of a Pencil 
of Honorary Magistrates is in a minority as 
to conviction or acquittal, the judgment 
should be written by some member of the 
majority since, otherwise, there will be a 
conviction based on an acquitting judgment, 
without any reasons for conviction which, 
under the provisions of the Cr. P. C., the 
Bench is bound to set out. Boddipati Lalamma 
V. Emperor. 29 Cr. L. J. 207 ; 

106 I. C. 799 : 1928 M. W. N. 31 .• 

' 1 27 L. W. 239 : 51 Mad. 338: 

54 M. L. J. 709 : 

A. I. R. 1928 Mad. 197. 1 
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— S. 367 — Judgment, change in, before pro- 
nouncement. 

A judgment, though written and signed, is 
inoperative until it is pronounced, inasmuch 
as before pronouncement, it must be taken 
merely as an expression of opinion. There- 
fore, a Court can change its opinion before 
it has pronounced its judgment; although 
the judgment has been written and signed. 
Raindhir Rai v. Emperor. 

14 Cr. L. J. 562 : 
21 I. C. 162 : 11 A. L. J. 745. 

S. 367 — Judgment, contents of. 

A judgment has not to be a resume of the 
entire evidence or a discussion of the rele- 
vancy of all the evidence. A Court is 
entitled to select such evidence as it considers 
important and sufficient to prove the point for 
consideration. Jhabwala v. Emperor. 

34 Cr. L. J. 967 ; 
145 I. C. 481 : 6 R. A. 65 ; 
1933 A. L. J. 799 : 
A. I. R. 1933 All. 690. 

— S. 367 — Judgment, contents. 

A judgment which merely consists of a few 
notes on the arguments of the Counsel and a 
somewhat vague conclusion is not a judgment 
as it does not comply with the requirements of 
S. 367. Mahomed Bakhsh v. Emperor. 

32 Cr. L. J. 252 : 
129 I. C. 223 : 31 P. L. R. 1017 : 

I. K.. 1931 Lah. 159 : 
A. I. R. 1930 Lah. 1054. 

— 3^7 — Judgment, contents of — Failure 

to comply with provisions of section, effect of. 

An accused person is entitled to have an 
independent judgment of the trying Court, 
and such judgment must be prepared in 
accordance with, and contain the particulars 
required by S. 367, otherwise it is no judg- 
ment at all. Where a Second Class Deputy 
Magistrate, thinking that a severer punishment 
should be inllicted on the accused than what 
he was authorised to award under the Code, 
recorded his full opinion and forwarded the 
proceedings under . S. 34t) to the Sub- 
Divisional Magistrate, and the latter convicted 
the accused and wrote the following judgment: — 
“I have perused this judgment. I agree Avith 
the findings arrived at by the learned trying 
Magistrate and convict all the eleven accused 
persons for being members of- an unlawful 
assembly with the common object of com- - 
mitting theft as stated in the charge 
Held, that upon the test laid down by S. 367, 
this Avas not a judgment at all. Thakur Singh 
V. Emperor. 20 Cr. L. J. 444 ; 

51 I. C. 268 : A. 1. R. 1919 Pat. 290. 

— S. 367 — Judgment, contents of — Failure 

to consider essential points. 

Accused Avas convicted of offences under 
Ss. 426 and 447 of the Penal Code. It did 
not appear from the judgment that the Magis- 
trate liad considered the knoAvledge or the 
intention Avith Avhieh the accused had done 
the act complained of as constituting mischief, 
or that he had come to any conclusion as to 
Avhether the accused entered into or upon 
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stantially right, the judgment is not in accord- 
ance with the provisions contained in S. 367, 
and is liable to be set aside by the High Court. 
Baishnav Charan Das v. Emperor. 

24 Cr. L. J. 311 : 
72 I. C. 71. 

S. 367 — Appellate judgment — Duty of 

Judge. 

Although the Judge of a Criminal Appellate 
Court is not required to write a long and elabo- 
rate judgment in an appeal heard by him, yet 
it is his duty not only to examine the evidence 
but also to write a judgment affording a clear 
indication that the appeal has been properly 
tried and that the points urged for the appel- 
lant have been duly considered and deeided. 
Rahman AH v. Emperor, 25 Cr. L. J. 246 ; 

76 1. C. 710 : A. I. R. 1923 Lah. 344. 

S. 367 — Appellate judgment, essentials 

of — When not in accordance with law. 

A judgment of an Appellate Court which 
contains neither the facts of the case nor the 
points for determination or the discussion of 
those points, is not a judgment in accordance 
with law’. Kali Charan Das v. Geli Bewa. 

22 Cr. L. J. 640 ; 
63 I. C. 336 : 2 P. L. T. 228 : 

A. I. R. 1921 J. 23. 

S. 367 — Appellate judgment— Essentials 

of. 

An appellate judgment must satisfy the 
requirements of S. 367, the provisions of which 
are applicable to the judgments of an Appellate 
Court. A judgment, therefore, passed in two 
words ‘ appeal rejected ’ is not according to 
law. An appellate judgment must contain 
the point or points for determination, the 
decision thereon and the reasons for the 
decision. The Appellate Court is not required 
to write a long and elaborate judgment but 
it is clearly its duty not only to examine the 
evidence but also to write a judgment affording 
a clear indication that the appeal has been 
properly tried and that the points urged by 
the appellant have been duly considered and 
decided. An Appellate Court, which writes 
a judgment which the High Court is unable to 
follow without reference to the judgment of 
the trial Court, obviously fails in the discharge 
of the duty imposed upon it by the law. 
Abdul Wahid v. Emperor. 39 Cr. L. J. 337 ; 

173 I. C. 672 : 10 R. Pesh. 52 : 
A. I. R. 1937 Pesh. 88. 

S. 367 — Appellate judgment — Failure to 

discuss facts — Revision. 

A judgment of an appellate Court which 
neither discusses the facts of the case nor 
disposes of the grounds of appeal is not in 
accordance with law and is liable to be set 
aside by the High Court in revision. Hurmat 
Alt v. Emperor. 27 Cr. L. J. 114 ; 

91 I. C. 690 : 1 L. Cas. 399. 

S. 367 — Appellate judgment — Order 

nequitting meagre — Interferenec in revision. 

The High Court should not interfere with an 
order of acquittal unless there has been a 
miscarriage of justice. Where, however, the 
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judgment of a District Magistrate acquitting 
on appeal an accused person, was so meagre 
that it was impossible to form an opinion as 
to the merits of the case or to say whether 
there has been a iniscarriage of justice or not 
the High Court, on the application of the 
complainant, set aside the order of acquittal 
and directed the appeal to be re-heard 
Rupa Mandal v. Keshab Mandal. 

5 Cr. L. J. 349 : 
5 C. L. J. 452. 

— — S. 3^7 — Appellate judgnient — Points for 

determination, reason for the decision. i 

Where the judgment of an .Appellate Court 
does not comply with. the provisions of S. 367 
and omits to state the points for determination 
and the reasons for decision, the case should 
be returned' for re-trial. Surya v. Lachni 
Narain. 13 Cr. L. J. 48 : 

13 I. C. 288. 

S. 367 — Appellate judgment— Reasons 

for judgment. 

In a case the Amildar Magistrate convicted 
the petitioners. In appeal, the District. 
Magistrate upheld the conviction basing his 
judgment on the reasons given by the 
Magistrate in his judgment : Held, that, since, 
the District Magistrate had expressly adopted 
the reasons given by the Amildar Magistrate, 
there was sufficient compliance of the 

provisions of S. 367 of the Cr. P. C. Miiniga 
v. Narasimhanna. 10 Cr. L. J. 268 : 

12 M. C. C. R. 211. 

S. 367 — Appellate judgment, 'require- 
ments of. 

Per O. Sullivan, J . — Where the reasons for 
decision in the judgment of the Appellate 
Court are not such as to enable a revisional. 
Court acting under the provisions of Ss. 435 
and 439, Cr. P. C., to form any conclusion as 
to the correctness, legality or propriety 
of the findings, the judgment is clearly 
defective and the appeal must be re-heard. 
Abdul Karim Mahomed Saleh v. Emperor. 

41 Cr. L. J. 724 : 
189 I. C. 226 : 13 R. S. 28 : 
A. I. R. 1940 Sind 113. 


-S. 367— Appellate judgment— When hot 


The Appellate Magistrate iiaviag ouce^ passed 
an order for the evidence of certain witnesses 
being recorded by the trial Court; his decision 
of the appeal without that evidence^ being 
recorded held irregular. Madho Singh v. 
Emveror Cr..L. J. 725 

^ 189 I. C. 258 : 1940 O. L. R. 420 

1940 O. W. N. 607 and 927 : 13 R. O. 92 
A. I. R. 1940 Oudh 396. 

Ss. 367, 421— Appellate judgment— 

Appeal — Summary dismissal— J udgment Apel- 
late Court, duty of. 

An Appellate Court is not required by law to 
write a judgment when dismissing an appeal 
summarily, but it is necessary, that it sliould 
give reasons for dismissing the samc. Jagnrmaii 
Singh v. Emperor. 25 Cr . L. J. 1237. 

, 82 I. C. 165 ; A. I. R. 1925 Pat. 183. 
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commence with a statement of the facts in 
respect of which the accused is charged 
and not with circumstances which might 
be held to provide a motive for the 
offence. Bala v. Emperor. 

17 N. L. J. 274 : A. I. R. 1935 Nag. 81. 

S. 367 — J udgmenl impro 2 )er — A ppeal — 

Procedure. 

AVhere a judgment stated: I have gone 
through the record. The conviction under 
S. 419, Penal Code, is sound. The line 
intlicted of Rs, 30 only is very light. I sec 
no reason to interfere and dismiss the 
appeal.” ; Held, that this was not a proper 
judgment and the ease should either be 
remanded for re-trial or disposed of by the 
High Court. Jodhi Ujjar Gond v. Emporor. 

35 Cr. L. J. 136 : 
146 I. C. 447 : 6 R. N. 89 : 
A. I. R. 1933 Nag. 328. 

S. 367 — Judgment — llcasons. 

Careful analysis and appraisement of 
evidence are essential. Personal views of 
Judge on particular section of the people 
should be avoided. Itamdil v. Emperor. 

35 Cr. L. J. 919 : 
149 I. C. 210 : 6 R. A. 872 : 
A. 1. R. 1934 All. 776. 

S. 267— Judgment, — Ileasons. 

Court passing lower sentence for murder 
must give reasons. Mewav. Emperor, 

36 Cr. L. J. 1001 : 
156 I. C. 786 ; 8 R. L. 24 : 
A.I. R. 1935 Lah. 337. 

S. 367— Judgment of Sessions Judge, 

coiilenh of. 

It is neither convenient nor commendable for 
a Sessions Judge to embody his summing up to 
the assessors in his judgment. But his doing 
so does not make his judgment illegal or vitiate 
it so as to render it invalid. Khudiram Bose 
V. Emperor. 10 Cr. L. J. 325 : 

3 I. C. 625 : 9 C. L. J. 55. 

S. 367 — Judgment icriiten by one and 

delivered by another Magistrate. 

Judgment prepared after transfer and pro- 
nounced by successor is without jurisdiction 
and defect cannot be cured under S. 537. 
Jhingur Haul v. Emperor. 32 Cr. L. J. 1224 : 

134 I. C. 625 : 12 P. L. T. 647 : 
I. R. 1931 Pat. 481 : A. I. R. 1931 Pat. 386. 

Ss. 367, 537— Judgment, place of, in 

criminal trial — Non-compliance loith provisions 
of S. 307, xuhether mere irregularity. 

The delivery of judgment and the pa.ssing of 
sentence is an integral part of a criminal trial. 
It is not a mere formality and, consequently, 
where a judgment is signed and dated before 
delivery and is translated to the accused by 
the Court Interpreter, the Judge himself being 
absent, it amounts to a breach of the provisions 
of S. 307 and cannot be treated as a mere 
irregularity to be cured by S. 537 of the Code. 
Itamhit v. Emperor. 24 Cr. L. J. 584 : 

73 I. C. 328 : A. I. R. 1923 Rang. 44., 
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Ss. 367, 424 — ^Judgment perfunctory 

—Illegality. 

Where a District Magistrate disposes of an 
appeal against an order under S. HO, Cr. P. C., 
passed in a case in which 42 witnesses were 
examined for the prosecution and 106 for the 
defence, in a few lines, making only some gene- 
ral observations on the volume of evidence, the 
judgment is perfunctory and not in accordance 
with law and should be set aside. Sonehri v. 
Emperor. 23 Cr. L. J. 378 : 

67 I. C. 202 : 19 A. L. J, 921. 

■ Ss. 367, 439— Judgment, contents of. 

Where the judgment of a Magistrate makes no 
attempt to scrutinise the oral evidence of the 
complainant but summarily accepts that evi- 
dence, the judgment cannot be upheld in re- 
vision. Pirbax V. Baji. 21 Cr. L. J. 140 ; 

54 I. C. 620 : A. I. R. 1919 Oudh 32. 

Ss. 367, 537 — Judgment — Charge to 

Jury containing reasons — Omission to repeat 
reasons in subsequent order — Judgment, legality 
of— Omission to write regular judgment, effeit of. 

Where an accused person was tried under 
S. 395, Penal Code, by a Jury and in the same 
trial he was tried under S. 390, with the aid of 
the same Jurors as assessors, and the Sessions 
Judge after an elaborate charge to the Jury 
wrote a further order on the charge under 
S. 390 in which he stated that he agreed with 
the view of the Jury and found him guilty 
under S. 896 : Held, that the charge to the 
Jury together with the subsequent order con- 
stituted a good judgment in law and the con- 
viction w'as not bad merely because, the Judge 
bad not repeated the reasons for conviction in 
the subsequent order. The failure to write a 
regular judgment might be considered an error 
in procedure and is a mere irregularity cured 
by S. 537, Cr. P. C. Bisheshwar v. Emperor. 

31 Cr. L. J. 599 : 
123 I. C. 851 : 6 O. W. N. 1007 : 
4 Luck. 721 : A. I. R. 1930 Oudh 57. 

Ss. 367, 527 —Judgment, contents of — 

Omission to write proper judgment, xohether viti- 
ates conviction. 

Where the judgment of an Appellate Court 
conOrming a conviction ran as follows : “ The 

lower Court’s order contains full statement 
of facts and there is nothing for me to describe. 
The lower Court’s appreciation of evidence in 
the case appears to me to be correct. The 
appellants’ Pleaders’ arguments were not con- 
vincing against the appellants’ guilt. I do 
not, therefore, see any reason to interfere in 
the lower Court’s judgment. Appeal dismis- 
sed : Held, that the judgment did not comply 
with the requirements of S, 307 and the con- 
viction was vitiated by this irregularity in the 
circumttances of the case. ShanmuJeh Basapa 
Dhamanji v. Emperor. 31 Cr. L. J. 925 : 

125 I. C. 710 : 32 Bom. L. R. 353 : 

A. I. R. 1930 Bom. 163. 

Ss. 367, 537 — Language of judgment. 

Under S. 307 the judgment of a Criminal 
Court should be written in the language of the 
Court or in English. Where an Honorary 
Magistrate of Hazipur had written his jndg- 
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iin Appellate Couvt which does not diacuss the 
evidence in the case and from which it is not 
possible to find out wliat the 6cci]rroncc was 
which is dealt with in tlic Judgment, is not a 
Judgment which complies with the provision of 
S. 307, Cr. P. C., and must be set aside. 
Gaharali v. Emperor. 25 Cr. L. J. 901 : 

81 I. C. 437 : A. I. R. 1925 Cal. 266. 

-Ss. 367, 424 — Appellate judgment, con- 
tents of. 

The Judgment of an .\ppellate Court must 
contain the point or points for determination, 
the decisiorv thereon and the reasons for the 
decision. A judgment M’hich is deficient in 
these points is illegal and cannot be allowed to 
stand. Manila IMnjlii v. Emperor, 

22 Cr. L. J. 656 : 
63 I. C. 416 : 2 P. L. T. 616 : 
A. I. R. 1921 Pat. 504. 
-Ss. 367, 424 — Appellate Judgment, con- 


icnls of. 

This provision of S. 307, Cr. P. C., have been 
made applicable to apjiellate judgments by 
S. 42-1 of the Code, and it is the duty of an 
Appellate Court to decide the points raised in 
appeal and to write a judgment in accordance 
'with law. Hindra Ban v. Emperor.'] 

21 Cr. L. J. 223 : 

54 I. C. 1007 ; 2 U. P. L. R. Lah. 44 ; 

127 P. L. R. Lah. 1920 : 

A. I. R. 1920 Lah. 335. 

— — Ss. 367. 424 — Appellate Judgment, 

contents of. 

Though it i.s not necessary for an .Appellate 
Court to write a long and elaborate judgment, 
it is clearly its duty not only to examine the 
evidence but also to write a judgment affording 
a clear indication tliat liic appeal has been 
properU’ -ried and that the points urged by 
the appellant have been duly considered and 
decided. An .Appellate Court fails in the dis- 
cl’arge of the duty imposed iii)on it by law if 
it writes a judgment wliicii cannot be followed 
without ret'erenec to the judgment of tire trial 
Court. Qaf/ir Bakhsli v. Emperor. 

29 Cr. L. J. 703 : 

110 I. C. 449 ; A. I. R. 1928 Lah. 863. 

Ss. 367, 424 — Appellate judgment, 

contents of. 

Where a Sessions .Judge on appeal differed 
in opinion from tlie lower Court a.s regards 
tlie finding of tlic stolen property in the 
appellant’s house and based the ’appeUanC.s 
conviction upon that fact alone : llcUl, that the ; 
solitary remark : “ I can see no reason to 
suspect the evidence a.s regards tlie lind- 
ing of property;” did not, in the circumstances, 
appear to be a sutficieni. compliance with 
the provisions of Cr. P, C. as' to what a 
judgment should contain. Nga Po Flan v. ■ 
Emperor. 1 4 Cr. L. J. 570 : 

21 I. C. 170 : U. B. R. 1913 L 169. ; 

'Ss. 367, 424 — Appellate Judgment — 


Jitdgmeni not 
or reasons, 


Judgment of affirmance, contents of. 

Where in the judgmaat of the 1st Court, 
evidence is set out at great iengtli and 
discussed in detrii and tlie reasons for be- 
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lieving tlie prosecution evidence are fully 
explained, the judgment - of the Court of 
Appeal, which confirms the judgment of the 
trial Court, does not become defective in 
law by reason of. the fact that it does 
not set out again in detail the whole of 
the evidence and the reasons for believin'' 
j tlie prosecution witnesses, if it appears 
I from that judgment that the Appellate 
j Court appreciated tlie points for its decision 
j and considered the evidence and appreciated 
j the arguments against the credibility of the 
I prosecution witnesses and still believed them. 

] Ktijlliiddin Saikar V, Emperor. 

20 Cr. L. J. 238 : 

^ 49 I. C. 862. 

I Ss. 367, 424— Appehafe 

I giving points for determination 
; legality of. 

A judgment of an Appellate Court lyhich 
does not discuss the points urged in the 
memorandum of appeal and without giving 
any reasons, holds that a conviction is 
correct, is not a legal judgment under S. 424 
reail witli .S. 3(17. Kalikram v. Emperor, 

29 Cr.L.J. 270: 

107 I. C. 665. 

Ss. 367, 424— Appellate judgment, 

requisites of. 

The provisions of S, 424, read with S. 307, 
Cr. P. C., are imperative and should be com- 
plied with in such a manner as to indicate 
clearly that the evidence has been gone 
into and tested, extriiisically as well as 
intrinsically, and that the Appellate Court 
bus arrived at an independent opinion for 
itself. Its judgment should not appear to 
be in the nature of a .supplement to the 
judgment of the Trial Court, but should, 
without being a long and elaborate one, be 
;idequate in itself to enable the High Court 
to dispose of a petition in revision without 
tlic necessity of going through the trial 
record. Bagli v. Emperor. 24 Cr. L. J. 920 : 

75 I. C. 297 : 2 Bar. L. J. 101 : 

1 Rang. 301 : A. I. R. 1923 Rang. 188. 

Ss. 367, 424— Appellate Judgment- 

Several accused — Appelate Court, duly of. 

Where there arc several accused who have 
:ippealed, it must appear from the face of 
the judgment that the case against each of 
the aecu-sed has been taken into consideration 
and reasons should be given, as lar as may 
be nece.ssiiry, to show that the 
Appellate Court has devoted judicial attention 
to the case of each of the accused. In re : 
Clienikalli Mammad. 16 Cr. L. J. 496: 

29 1. C. 336 ; A. I. R. 1916 Mad. 1125. 

Ss. 367, 424, 429— Appellate Judgment- 

Appeal — Judgment affirming conviction, form of . 

A judgment of an Appellate Court affirming 
a conviction by the lower Court need not re- 
state or state in different words the evidence 
or the conclusions at which the Court ot first 
instance has arriv'ed, but it must CMtain 
sufficient materials to enable the High Court, 
in revision, to come to a decision upon the 
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the accused was false, frivolous and vexatious. 
Ibrahim v. Anant Ram. 34 Cr. L. J. 80 ; 

140 I. C. 680 : 33 P. L. R. 670 : 

r. R. 1933 Lah. 26 ; 
A. I. R. 1932 Lah. 554 : 

S. 250 — DuUj of Court. 

While making order under S. 250, Court 
should see that the complaint was false, etc. 
Saleh V. Emperor. 33 Cr. L. J. 644 : 

138 I. C. 635 ; 26 S. L. R. 299 : 

I. R. 1932 Sind 85 
A. I. R. 1932 Sind 150. 

S. 250 — False accusation — Meaning of 

— Charge of bribery — False charge — Compensation 
— Frivolous . or vexatious. 

As long as a case is frivolous or vexatious, 
the fact that it is also false is no bar to 
the application of S. 250. A charge of 
bribery may- not be frivolous, but, if false, 
is undoubtedly vexatious. Ngn Myo v. blga 
Kyan. 16 Cr. L. J. 92 : 

26 I. C. 1004 ; 2 U. B. R. 1914 31 : 
A. I. R. 1914 U. Bur. 29. 

S. 250 — False accusation — Meaning of. 

In law no distinction can properly be made 
between a false accusation as to the motive 
or intention which prompts a n)an in doing 
a certain act, and a false accusation of theft 
against a person who has removed the pro- 
perty under a bona fide claim of right is a 
false charge within the meaning of S. 250. 
Ravishankar Jagjivan v. Savailal Krishnalal. 

27 Cr. L. J. 449 : 
93 I. C. 240 : 28 Bom. L. R. 89 ; 
A. I. R. 1926 Bom. 163. 

S. 250 — False accusation — Meaning of. 

It is only when the Magistrate is of opinion 
that the accusation against the accused was 
not only false but also either frivolous or 
vexatious that he can act under S. 250. 
The reason is that this section is not to be 
'applied except in cases which are frivolous 
or vexatious. It is not intended to be 
applied in serious cases which arc to be dealt 
with under the provisions of S. 211, I. P. C. 
It is for this reason that a iMagistrate must 
'find that the case is frivolous or vexatious 
before he has jurisdiction to deal with the 
matter under S. 250. Ma Pu v. Maung Tun Pe. 

41 Cr. L. J. 506 : 
187 I. C. 744 : 12 R. Rang. 351 : 
A. I. R. 1940 Rang. 110. 

S. 250 — False and vcxalious case, what 

is. 

The finding tliat the complaint in false and 
malicious, is tantamount to finding it to be 
vexatious and an order for compensation is 
justified. Fuiz Mahomed v. Emperor. 

22 Cr. L. J. 120 : 
59 I. C. 552 : 14 S. L. R. 168. 

S. 250 — Complaint — False and vexatious 

or. frivolotis. meaning of - Compensation. 

Where there are depositions of some witnesses 
and a Zaildar’s report to support a complaint 
without any rebuttal on the part of the 
accused, the complaint cannot be said to be 
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false and vexatious or frivolous. Sammlya v. 
Baru. 27 Cr. L. J. 633 : 

94 I. C. 409. 

S. 250 — False charge — Meaning of. 

A charge may be held to be false within the 
meaning of S. 250 even though it is not false 
to the knowledge of the person making it in 
the sense that he has strong grounds of sus- 
picion for holding it to be true. In re : Din- 
shahji Hirjibhai. 33 Cr. L. J. 392 ; 

137 I. C. 129 : 34 Bom. L. R. 289 : 

I. R. 1932 Bom. 221 : 

A. I. R. 1932 Bom. 177. 

S. 250 — False or vexatious complaint, 

what is. 

An accusation cannot be said to be vexations 
within the meaning of S. 250 unless the main 
intention of the complainant was to cause 
annoyance to the person accused and not 
merely to further the ends of justice. A 
complainant cannot be said to have made a 
false complaint where he acte 1 on the in- 
formation supplied to him by another person 
and which he did not know or believe to be 
false or vexatious. Emperor v. Kouro. 

18 Cr. L. J. 1005 : 
42 I. C. 733 : A. I. R. 1917 Sind 73. 

S. 250 — False report — Liability for — 

False report by Excise Officer — Order for compen- 
sation. 

An order for compensation may be made 
under S. 250 against an Excise Officer who 
makes a false and frivolous report to a 
Magistrate. Radhika Mohan Das v. Hamid AH. 

28 Cr. L. J. 316 : 
100 I. C. 540 : 54 Cal. 371 : 
A. I. R. 1927 Cal. 405. 

S. 250— Pine — Limit of. 

Under S. 250 (2) all that is prohibited is that 
compensation to the accused or each or any 
of them should not e.xceed Rs. 100 in amount. 
The section does not mean that if there are a 
number of accused persons, the total amount 
awarded to all of them must not exceed the 
maximum specified in the section. Fariduddin 
V. Emperor. 27 Cr. L. J. 702 : 

94 I. C. 894 : 24 A. L. J. 221 : 
A. I. R. 1926 All. 295. 

S. 250 — Frivolous or vexatious charge. 

Complainant’s not establishing accusation as 
witnesses do not support him does not necessarily 
render accusation false, much less vexatious. 
Emperor v. Baloch Daryakhan. 

35 Cr. L. J. 1038 : 
149 I. O. 946 : 6 R. S. 250 : 
A. I. R. 1934 Sind 18. 

S. 250 — Frivolous or vexatious complaint 

— Compensalion, aivard of. 

Compensation can be awarded to the accused 
when the complaint is shown to be false and 
either frivolous or vexatious and it is not 
necessary to show that it is both frivolous. 
Kashi Prasad v. Emperor. 

27 Cr. L. J. 300 : 
92 I. C. 588 : 24 A. L. J. 161 ; 
A. I. R. 1926 All. 141. 
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essential parts of tlxe .iudgment, that is to say, 
the statement of the points for determination, 
and the reasons for the decision, were not 
prepared until three weeks after the 
pronouncement of the judgment in open 
Court : Held, that there was a clear 
contravention of Ss. 307 and 309, and the 
conviction and sentence were illegal. Jhari 
Lai V. Emperor. 31 Cr. L. J. 416 : 

122 I. C. 531 : 8 Pat. 904 :11 P. L. T. 195 : 

A. I. R. 1930 Pat. 148. 

S. 367 — Delivery of judgment — Judgment 

dated and signed by successor — No irregularity. 

Under S. 307 it is not necessary that the 
presiding oflicer of the Court who wrote the 
judgment should be the same person as the 
presiding officer who is required to date, sign 
and pronounce it. In re : Sankara Pillai alias 
Sankaranarayana Pillay. 7 Cr. L. J. 459 : 

18 M. L. J. 197. 

Ss. 367, 537 — Detivery of judgment— 

Failure to xorite before pronouncing sentences — 
Irregularity. 

The omission of a 3Iagistrate to write a judg- 
ment before sentence is pronounced is an 
omission or irregularity which is covered by 
S. 337, Cr. P. C., and is curable except where 
it has occasioned a failure of justice. Ata 
Mohammad v. Emperor. 25 Cr. L. J. 703 : 

81 1. C. 193 : A. I. R. 1923 Lah. 137. 

Ss. 367, 337 — Delivery of judgment— 

.Judgment pronounced by another Magistrate — 
Irregularity. , 

Where a Magistrate after finishing the trial'of 
a ease, but before delivering the judgment, is 
physically incapaciated to come to Court, and, 
therefore, writes and signs his judgment and 
sends it to be delivered by another Magistrate, ; 
who delivers it, the wrong procedure thus 
adopted is a mere irregularity and is complete- ; 
ly covered by S. 337, Or. P. C. Nur Muhammad 
Khan v. Emperor. 24 Cr. L. J. 173 : ■ 

71 I. C. 525 : 21 A. L. J. 137 : 
A. I. R. 1923 All. 276. 

S. 367 — De novo trial — Acquittal— i 

Judgment unsatisfactory owing to omission to ' 
decide a vital point — Jte-trial. 

In a ease of rioting with the common object of 
taking possession of the complainant’s land, a ; 
finding on the question of possession being ' 
necessary for a proper decision of the case, if a ' 
judgment of acquittal is passed without arriving i 
at a finding on the point, it may be set aside 
and a re-trial ordered. Surendra Nath Singh 
V. Janki Nath Ghose. 27 Cr. L. J. 975 : 

96 I. C. 527 : S3 Cal. 471 ; 
A. I. R. 1926 Cal. 945. 

S. 367 — De novo trial. 

Judgment — Transfer of Magistrate after sign- 
ing but before pronouncing judgment — Accused, 
is not entitled to de novo trial. In re : Bhogolc 
China Somayya. 34 Cr. L. J. 117 : 

141 1. C. 174 : 36 L. W. 881 : 
1933 M. W. N. 95 : 1. R. 1933 Mad. 84 ; 

A. I. R. 1933 Mad. 251 (1). 

Ss. 367, 551-A— Expunging of re- 
marks from lower Cnurt’s judgment — 0dm- 
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menting on conduct of persons— Guiding princi- 
ples — Courts should not act as propagandists. 

While on the one hand Courts are at liberty 
to discuss the conduct of the persons before 
them, either as parties or as witnesses, 
untrammelled by any consideration, on the 
other they are not permitted to travel 
beyond the record and are bound to exercise 
I due restraint on the language employed by 
I them. In other words they should neither 
I make any such sweeping assertions as are not 
I borne out by the evidence produced before 
, them nor should they use language which is 
, unduly harsh. The most offensive feature 
i of the whole case would be where while 
commenting on the conduct of the Police 
I Officer, the Court makes an appeal to the 
Press to take up the particular defects 
: pointed out by it in the working of the 
Police and to start a public agitation against 
them. Courts are not expected to pay to 
the gallery nor to invoke the Press in a 
I manner which is liable to be misunderstood 
and may land tlie administration in general 
in an awkward situation. They should play 
the part of .Judges alone and not that of 
propagandists and confine their whole atten- 
tion to the evidence led before them and to 
the matters requiring determination at their 
hands. In re : .-idoocale-General. 

40 Cr. L. J. 655 : 
182 1. C. 281 ; 41 P. L. R. 74 : 
12 R. L. 8 : 1 L. R. 1939 Lah. 327 : 

A. I. R. 1939 Lah. 174. 

S. 367— Expunging of remarks. 

It is a serious matter for the High Court to 
expunge remarks from a Magistrate's judg- 
ment or order. It will interfere to expunge 
remarks which are libellous and irrelevant. 
But if thej' form an integral part of the judg- 
ment or its argument, and if they are insepara-^ 
ble, the Court will not interfere and mutilate 
a judgment so that it reads disjointedly or in- 
coherently, nor will it interfere merely because 
the Court may have passed remarks adverse 
to a witness provided, the judgment shows 
there is some basis for them, however int^equ- 
ate may appear this basis to the higher Court. 
It may well be the bounden duty of a Judge 
or Magistrate in giving his judgment an 1 his 
reason to comment adversely upon the conduct 
of witnesses, so also it may be his duty to coo^ 
ment adversely upon the conduct of accused 
persons even though he may not consider the 
evidence sufficient to commit i 

to the Court of Session. Nor will the High 
Court in revision inquire into question ot tact, 
but in dealing with applications of this nature 
it wiirtake the Magistrate’s judgment as it 
stands. Where the Magistrate’s own order 
exculpates rather than inculpates the accused, 
he is not justified in making remarks serious y 
to his prejudice which will be justified only 
if his order tended to inculpate rather than 
exculpate. A Magistrate when he is called 
upon to investigate a case in which a large 
number of persons may be_ involv^ and may 
appear to be implicated in ,some offence, may, 
in his order, consider the case against a per^n 
who is neither a witness nor an accused, ne 
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theft set aside on appeal — Property not restored to 
accused — Subsequent order for restoration, validity 

Where in setting aside a conviction for theft, 
an Appellate Court omits to pass orders under 
S. 520, Cr. P. C., for restoration of the property 
taken from the accused, if the omission is 
accidental, it can be subsequently corrected 
under S. 369 of the Code. In re ; Subba Naidtt, 

24 Cr. L. J. 159 ; 
71 I. C. 511 ; 15 L. W. 664 ; 43 M. L. J. 87 ; 
1922 M. V/. N. 494 : 31 M. L. T. 367 : 

A. I. R. 1922 Mad. 329. 

-I : — S. 369 — Applicability— Ea: parte order. 

The rule that where an ex parte order is 
passed without notice to the opposite party 
it must be regarded as a tacit term of such 
an order that it should be open to 
reconsideration at the instance of the party, 
affected is applicable to orders passed under 
the Cr. P, C. subject to the qualification 
that inherent power cannot be invoked on a 
point where the Code has made express 
provision. Assisfaiil Governmem Advocate v. 
Upendra Nath Mukerji. 32 Cr. L. T- 5S1 ; 

1301. C. 538: IIP. L.T. 892 { 
I. R. 1931 Pat. 186 : A. I. R. 1931 Pat. 81. 

S. 3^9— Applicability. 

Order under S. 204, Cr. P. C., directing issue 
of summons is not a judgment to which 
S. 369 would applj'. Lalil Mohan v. Noni 
Lai Sarhar. 25 Cr. L. J. 464 ; 

77 I. C. 816 ; 27 C. W. N. 651 ; 
39 C. L. J, 329 : A. I. R. 1923 Cal. 662. 

— — S. 369 — Applicability to maintenance 

order. 

The principal laid down in S. 369 applies 
to an order passed under S. 488, inasmuch 
as proceedings under that section are judicial 
proceedings and the final order or the reasons 
given for such order in any such proceedings 
are in effect a judgment, Nanda Narain 
Newar v. Manmaya Kamini. 

18 Cr. L. J.556 ; 
39 I. C. 700 : 21 C. W. N. 344 : 
A. I. R. 1917 Cal. 799. 

S. 369 — Applicability — Transfer order. 

The principle laid down in S. 369, applies 
also to final orders which are in the nature 
of judgments. The section does not apply 
to orders which are not in the nature of 
judgments. Generally an order in the nature 
of a judgment is one which is passed on 
full enquiry and after hearing both parties. 
Such an order cannot be altered after it is 
once passed and signed. The order of transfer 
cannot be regarded as an order in the 
nature of a judgment. Clihotey Lai v. Dr. 
Tinke Lai. 36 Cr. L. J. 918 ; 

156 I. C, 163 : 7 R. A. 1059 ; 
1935 A. L. J. 1063 : A. I. R. 1935 All. 815. 

S. 369 — Construction. 

S. 369, Cr. P. C., must be read with S. 430, 
of the Code. The Kin^ v. Nga Ba Suing, 

41 Cr. L. J. 108 : 
185 I. C. 142 : 1940 Rang. 145 : 
12 R. Rang. 181 : A. I. R. 1939 Rang. 392. 
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^Ss. 369, 434, 439— High Court iudg- 

ment, alteration of. 

Neither a Division Bench nor a Full Bench 
of the Chief Court, Punjab, has power to 
revise, either on appeal or revision, the 
judgment of a Single Judge of that Court 
exercising original jurisdiction. Even a -Judge 
of the High Court cannot himself revise his 
own judgment. Hale v. Emperor. 

9Cr.L.J.306: 

1 1. C. 506 : 1 P. R. 1909 Cr • 
6 P. W. R. 1909 Cr. 


Ss. 369, 489 (2)— Judgment— .d iteration 

on ground of fraud — Maintenance ordir, altera- 
tion of. ' 

Any order obtained by fraud practised on 
the Court is one which is to be treated as 
a nullity. Even the Criminal Courts have 
power to ignore their orders passed either 
under a mistake or by fraud. It is not 
the intention of the Procedure Codes that 
they should encourage the hindering of justice, 
and all procedure is intended to help justice. 
S. 489 (2), Cr, P. C., really suggests that 
it is open to the Magistrate to vary the 
order of maintenance or to alter it if circum- 
stances so require. A Magistrate passed an 
order of maintenance in favour of wife. The 
husband then obtained a decree for restitution 
of conjugal rights and informed the Magis- 
trate about it without disclosing that an 
appeal therefrom was then pending. The 
Magistrate thereupon cancelled his order of 
maintenance. The decree having been set 
aside in appeal, the wife informed the 
Magistrate accordingly, who, upon such 
information, cancelled his previous order 
rescinding the order of maintenance and 
restored the original one. It was contended 
that tlie Magistrate had no jurisdiction . to 
cancel his order under S. 369, and also 
that the wife ought to have put in a fresh 
application : Hcid, that S. 369 did not apply 
to the present case in view of the express 
provisons of Ss. 488 and 489. The Magis- 
trate had jurisdiction to vary or cancel his 
previous order as this order cancelling the 
previous order for maintenance was really 
obtained by fraud upon the Magistrate in 
his not being apprised on that date that 
the decree for restitution of conjugal rights 
was liable to be set aside on appeal which 
was then pending and an order obtained by 
fraud must be treated as having no legal 
effect : Held, also that the wife’s making a 
fresh application was merely a raattet of 
form and not of substance. 
lianchhodas v. Bai 9i^5^.^o R.’c. 591 ; 

A.'l. R. 1937 Cai. 334., 

-S. 369— ‘ Judgment meaning of— Dis- 


missal in default, revieio of. 

The term ' judgment ’ iu S. 3B9 coiAerop- 
lates only a judgment on the merits. There- 
fore, a dismissal for default of appearance 
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property in the possession of the complainant 
or what his intention was, if he did so : 
Held, that the judgment was bad and could 
not be allowed to stand. Bhabani Prasad 
Moitra v. Hari Cliaran Bhatlacharjee. 

24 Cr. L. J. 714 : 
73 1. C. .938:38 C.L. J. 7. 

^ S. 367 — Judgment, contents of. 

It is not necessary for a judgment to con- 
tain everything recorded in the evidence 
when an appeal is heard. The 
judgment should contain sufHcient of the evi- 
dence as is necessary to ascertain the facts 
deposed to, and the importance of and the 
value to be attached to the evidence of the 
witnesses, and the reasoning based on the 
evidence on which the Judge founds his deci- 
sion and his sentence. To put more than this 
into a judgment is merely to confuse. Hga 
Than v. The King. 4 Cr. L. J. 871 : 

184 I. C. 78 : 12 R. Rang. 123 : 
A. I. R. 1939 Rang. 263. 

s. 367 — Judgment, contents of— Several 


Cr. P. CODE (1898), S, 367 i 

be set aside in revision'. Jogesh Chandra Bou v 
Surendra Mohan Boy. 33 Cr L T so ‘ 

134 I. C. 1265 : 35 C. W. N 83R i 
I. R. 1932 Cal. 49 ; A. I. R. 1931 Cal. esi 

— S. 367— Judgment, dictated to clerk. 

■Where the Magistrate did not write the iude 

ment himself but dictated and signed it • 
Held, that the dictation of the judgment con- 
travened the provisions of S. 367. Ma7iik Lai 
V. Corporation of Calcutta. 4 Cr. L. T. 394 • 

4e.L.J.41l‘. 

S. 367 — J udgment, essentials of. 

-An order couched in the words The 
appeal is dismissed summarily,” does not 
comply with the requirements of the law 
as laid down in S. 367, and is, therefore,’ 
illegal. Gobind Behari V. Emperor. ‘ 

22 Cr. L. J. 321 (b) ; 
61 I. C. 49 : 2 P. L. T. 10 ; 
A. I. R. 1921 J. 27 (2). 


— __s. 367 — J udgment, 

Scope of — Defective judgment. 


essentials of— 


accused. 

A judgment 'must conform to the provisions 
of S. 367 which require, inter alia, that it 
shall contain the points for determination, the 
decision thereon and the rea"ous_ for the deci- 
sion. These requirements must lie fulfilled in 
respect of each individual accused or suspect 
in cases where there are more than one. Abdul 
Karim Mahomed Saleh v. Emperor. 

41 Cr. L. J. 724 : 
189 I. C. 226 : 13 R. S. 28 : 

A. I. R. 1940 Sind 113. 

I 

S. 367— Judgment, contents of. 


All that S. 367 requires is, that_ the point 
for determination should be stated, the 
decision thereon and the reasons for the 
decision. It cannot be assumed that, because 
a Magistrate has not referred to the oral 
evidence, but has drawn inferences from 
documents and from probabilities, therefore, 
he has not considered the evidence ; if he 
gives strong and legal reasons for his ' con- 
clusions, it cannot be said that his judgr 
ment is defective. Durga Singh v..Em2)eTor. 

24 Cr. L. J. 181 ; 

71 1. C. 597 : 2 P. L. R. 154 Cr ; 

A. I. R. 1924 Pat. 181. 


Where tlic judgment of a Deputy Magistrate j 
in appeal contained a long recital of the facts i 
preceding the allegcul olfcuce, but did not 1 
discuss the evidence or contain anything to 
indicate that the Magistrate had considered 
the essential points in the ease or the good 
faith of the accused or the evidence implicat- 
ing individual accused person : Held, that the 
judgment was not in accordance with . law. 
Palusu Lakslimaya v. Emperor. 

13 Cr. L. J. 712 : 

16 I. e. 520 ; 1912 M. W. N. 881 : 

12 M. L‘. T. 335. 

S. 367 — Judgment — Dacoily case — Con- 
tents of judgnwit. 

The only satisfactory way of writing a judg- 
ment in a dacoity case is to give at first a 
general outline of the ease, the dacoity, the 
course of the investigation and the arrest of 
lire various accused ; then the case against 
and for each accused should be dealt, with in 
detail, and a conclusion arrived at with regardto 
cash individual. Nga Mu v. Emperor. 

25 Cr. L. J. 205 : 

76 I. C. 573 : 2 Bur. L. J. 199 : 

A. I. R. 1924 Rang.-67. 

S. 367 — Judgment — Delivery by succes- 
sor — Revision. 


S. 367 —J udgment, essentials of . 

The practice of writing long judgments 
with a number of repetitions is to be depre- 
cated, the judgment should set put the 
effect of the evidence fully, the 
accused’s ease, the attacks which are 
made upon the evidence by either side, 
the Judge’s own criticisms of it and the 
reasons for his conclusions. In re: 
Kallam Narayana. 34 Cr. L. J. 481 ; 

143 I. C. 46 ; 64 M. L. I 88 : 

1932 M. W. N. 801 : 37 L. W. 220 : 

56 Mad. 231 : I. R. 1933 Mad. 261 : 

A. I. R. 1933 Mad. 233. 


S. 367 — Judgment, form o"— Contents. 

S. 367 does not lay down any particular 
arm which a judgment must . take. It is 
nough, if the points, the decisions and the 
easons therefor can be gathered from the 
lody of the judgment itself. If there is 
.ny error in recording judgment according 
0 S. 367, but the points for decision, the 
lecision and the reasons therefor can be 
lathered from the judgment, it is mere 
rre^ularitv which is curable. Sukhadayal 
'. i^draswali. - 

173 I. C. 844.- I. L. R- 1936 Nag. 217 : 


ion TVT lOA 


Where a Magistrate delivers, a judgment 
written out by his predecessor, the judgment, 
is passed without jurisdiction and is liable to 


S. 367— Judgment, how to begin. 

The judgment in a criminal case should 
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the Cr. P. C. empowers the High Court to 
revise or review tlie judgment of one or more 
of its Judges in n criminnl appeal or revision. 
In Tc : Tadisomn Naidu, 


26 Cr. L. J. 370 
84 I. C. 850 : 46 M. L. J. 456 
34 M. L. T. 218 : 20 L. W. 18 
47 Mad. 428 : A. I. R. 1924 Mad. 640 


^S. 369—ItcvicTO—Pozvr.r.t of High Court. 

Under S. 300 a Sessions Court is not competent 
to review its own order. Officio! ncccivcr, 
Korachi v. Ganga Ram-Shankar Dos. 

18 Cr. L. J. 332 : 
38 I. C. 444 ; 25 P. R. 1916 Cr. : 
A. I. R. 1917 Lah. 163. 


^S. 369 — Rri'iao — Revision, judgment 

passed in reviexo of. 

The High Court has no power to review its 
judgment pronounced in revision in a criminal 
case. Nnnd Kishnre La! v. Emperor. 

. 20 Cr. L. J. 447 ; 

51 I. C. 271 : A. I. R. 1919 Pat. 514. 


Cr. P. CODE ri898), S. 369 

the Court from dealing -ivith the matter a 
second time. Paros Ram v. Emperor. 

26 Cr. L. J. 543 ; 
85 I. C. 383 : 1 O. W. N. 891 : 
A. I. R. 1925 Oudh 476. 
~ Ss. 369, 439 — Revino of order by High 


When the High Court has passed an order 
in revision under S. 430, Cr. P. C., it cannot 
review its own order. Ah Lok v. Emperor. 

2 Cr. L. J. 465. 


— Ss. 369, 561-A — Reviexo — Poioers of High 

Court. 


There is no inherent power in the High 
Court to alter or review a judgment in a 
criminal case, and S. 501-A. Cr. P. C., will not 
wowCm w ’pr)Y{t:T OTk the High Court. Larc- 
mnnrao Parashrnm Heshmukh v. Emperor. 

39 Cr. L. J. 116 : 

172 I. C. 299 : 10 R. N. 192 : 

A. I. R. 1938 Nag. 74. 
S. 369 — Revival of final order. 


S. 369 — Reviciv — Rivival of proceedings. 

Under S. 300 the iMagistratc has no jurisdiction 
to alter or review Ids first order and his 
subsequent order reviving the proceedings 
would he illegal. Gnjo Chaudhiiry v. Dcbi 
ClinudhuTii. 24 Cr. L. J. 481 : 

71 I. C. 945 : 1 P. L. R. 97 Cr. : 
A. I. R. 1923 Pat. 532. 

Ss. 369, 146 — Rcxnnu— Order under 

S. 140, xihcthcr can be Trviexccd — Clerical mistake 
— IJx parte order of attachment — Turisdiclion. 

Orders under S. 140, Cr. P. C., cannot he 
reviewed by the same Court, hut clerical errors i 
may be corrected under S. 300 of the Code. A 
Magistrate has no jurisdiction to pass an order 
under S. 140 behind the hack of the parties 
or ex parte. 'I'lic proper course is to pass 
orders in the presence of hoth parties. Lachmi | 
Singh V. Rliusi Singh. 19 Cr. L. J. 225 : I 

43 I. C. 817 : A. I. R. 1917 P.at. 110. 

Ss. 369, 437 — Reviexo— First order refits- j 

ing interference — Subsequent order for further in- j 
quinj. : 

Where a District Magistrate has already dealt 
with a case in revision and decided that there i 
was no cause for interfering with the order'! 
of discharge of the accused, he cannot subsc- | 
quently order further inquiry under S, 437, ' 
Cr. P. C. .Such an order is an order reviewing ^ 
the earlier one and is prohibited by S. 309 i 
of the Code. .Vga Than v. Emperor. 

13 Cr. L. J. 301 : ; 
14 I. C. 765 : 5 Bur. L. T. 37. | 

Ss. 369, 439 —Revimo— High Court, 

poiocr of, to reviexo order — Order enhancing sen- 
tence, in absence of accused, validity of. 

The High Court has no jurisdiction to review 
or revise its own orders in criminnl matters. | 
.\n order of enhancement of sentence passed ! 
without opportunity being given to the 
accused of being heard cither personally or 
by Pleader, is null and void ah initio, ns 
being without jurisdiction, and docs not bar 


I A Magistrate took cognisance of a case under 
S. 100 (c) and sent it to the Police for in- 
vestigation. On receipt of the report of the 
Police, he made the following order ; “Enter 
false mistake of law.” Subsequently, on appli- 
cation by the complainant, the Magistrate 
I revived the proceed ing? : Held, that the first 
I order of the Magistrate w.ts an order finally 
disposing of the case and had the cficct of de’s- 
j troying the proceedings. Gajo Chaudhiiry v. 

I Dehi Chaudhiiry. 24 Cr. L. J. 481 ; 

i ' 71 I. C. 945 ; 1 P. L. R. 97 Cr. : 

A. I. R. 1923 Pat. 532. 

S. 369 — Scope. 

General rule of S. 309, when operates, stated — 
Practice in Bombay High Court — Original Cri- 
minal Side, slated. Emperor v. Abdul Rahiman 
Akramdin. 37 Cr. L. J. 753 ; 

162 I. C. 950 : 38 Bom. L. R. 153 : 
60 Bom. 485 : 8. R. B. 437 : 
A. I. R. 1936 Bom. 193. 

S. 369 — Scope. 

Unless it can be shown that there is a legisla- 
tive enactment giving a power to that clTect, 
cessation by the order of a Megistrate of any 
criminnl proceeding must, until that order is 
set aside, operate not only as staying the pro- 
ceedings b\it as destroying them. Gaju Chau- 
dhury v. Dcbi Chnudhitry. 24 Cr. L. J. 481 : 

71 I. C. 945 : 1 P. L. R. 97 Cr. : 
A. I. R. 1923 Pat. 532. 

. Ss. 369, 238 (1), (2)— Scope-General rules 

of S. 3G9, xohen operates— Practice in Bombay High 
Court Original Criminal Side—Reviao or allera- 
lion of judgment. 

The effect of S. 309 may— speaking broadly 
and without attempting strict accuracy — be put 
under three heads ; (1) it saves powers to 
correct clerical errors ; (2) it provides that 
ns a general rule, no Court shall alter or review 
its judgment after It has signed it, except to 
correct clerical errors, and (.3) in cases where 
the judgment has been signed and it is sou^t 
(in contravention of the general rule) to alter 
or review the judgment, for the purpose of 
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ment in Urdu, the script used being Persian ; 
Held, this was irregular, and that the judg- 
ment should have been written in Hindi, 
which was the language, of the Court, or in 
English, and tlie script should have been in 
the former case, as directed by the Local 
Government, in Kaiti, and Roman in the 
latter. Held, also that such an irregularity was 
cured by S. 537, Cr. P. C. Dhanukdliari Sinnh 
V. Harihar Singh, 4 Cr. L. J. 162 ; 

4 C. L. J, 232. 

S. 367 (5) — Murder — Huhj of Court, to 

give reasons when jiassing sentence short of 
death. 

A Sessions Judge when sentencing an accused 
to transportation for the offence of murder, is 
bound to state in his judgement the reason 
why he is not passing the sentence of death. 
Dwarka v. Emperor. 23 Cr. L. J. 980 : 

105 I. C. 804 : 4 C. \V. N. 977. 

— S. 367 (5) — Murder — Infliction of 

lesser sentence — Reasons. 

The fact that the accused murdered his vic- 
tim merely to escape from custody is not a 
sufficient reason for not imposing capital 
sentence. Munnun v. Emperor. 

28 Cr. L. J. 860 : 
104 I. C. 636 : 4 O W. N. 754 : 
A. 1. R. 1927 Oudh 352. 

— — S. 367 (5) — Murder. 


Cr. P. CODE (1898), S. 367 

reason for not passing a sentence of death. 
Mi She Yi v. Emperor. 25 Cr. L. J. 1121 ; 

81 1. C. 945 : 2 Bur. L. J. 277 : 
1 Rang. 751 : A. I. R. 1924 Rang. 179. 

S. 367 (5) — Murder Case— Lesstv 

penalty — Reasons, 

Conviction under S. 302, I. P. C.— Death 
sentence should be imposed— Assessors giving 
opinion as not guilty is no reason for awarding 
lessor seritenee — Responsibility of awarding 
sentence rests with the Judge alone. Local 
Government v. Siteya. 34 Cr. L. J. 1168 : 

146 I. C. 118 : 30 N. L. R. 9 : 
6 R. N. 72 : A. I. R. 1933 Nag. 307. 

S. 367— Nature of. 

The provi>ions of S. 307 are mandatory and 
it is no ground for voilating tiicse imperative 
provisions that no serious inconvenience, harm 
or injustice has resulted from such violation. 
Jairam v. Emperor. 13 Cr. L. J. 559 ; 

15 I. C. 975 : 8 N. L. R. 84. 

S. 367 — Non-compliance. 

Where in a case of six, some prisoners are ac- 
cused of no less than seven separate offcnce.s, 
yet tile Judge has framed one point for deci- 
sion only, such a compliance with the provi- 
sions of S. 307 is perfunctory and perilous, 

35 Cr. L. J, 53 : 
151 1. C. 976 : 28 S. L. R. 12 : 
7 R. S. 70 : A. I. R. 1934 Sind 89. 


Sentence — Death sentence not passed 
— Reasons for not passing it should be | 

recorded by trial Judge. Naresh Singh v. Em- ! 
peror. 36 Cr. L. J. 529 : | 

154 I. C. 691 ; 1935 O. W. N. 321 : I 
7 R. O. 484 : A. I. R. 1935 Oudh 265. I 


S, 367 (5) — Murder— Lesser penally — | 

nireclion, juaiciul c,vcrcise of — Doubt, benefit of j 
— Enhancement, whether advisable — Sentence, j 
lenient, grounds for—Se.v of accused. 1 


S. 367 -Reference— Rifusat by Sessions 

Judge to refer a case — .Vo misdirection— Poivers 
of the High Court to interfere. 

Where the Sessions Judge lias refused to refer 
tl>e case under S. 307 and it was not shown 
that there liad been any material jnUdirection 
causing a failure of justice : Held, that the 
Higli Court ouglit not to interfere. In re : 
Kaiyan. 9 Cr. L. J. 93 : 

4 M. L. T. 483. 


A Court of Session possesses a direction in 
the matter of passing sentence under S. 302, 
Penal Code, but this discretion must be e.xerci- 
sed judicially. An accused person is entitled to 
the benefit of any reasonable doubt in the 
matter of sentence as in tim matter of convic- 
tion. But before passing the lighter sentence, 
a Judge must satisfy himself that his reasons 
for doing so are adequate and covered by 
authority. And wl)ilc bearing in mind that 
the primary responsibility for the sentence is 
his, he should not lose sight of tlte fact tliat 
should he pass a sentence of death, the matter 
will further be considered by the High Court 
before the sentence is confirmed. When a 
sentence of transportation for life has been 
passed, tiiere are manifest objections to 
enhancing it, even when a sentence of dealli 
ought to have been passed ; there is no such 
objection to commuting a sentence of death to 
one of transportation for life and such a com- 
mutation should not be considered as any 
reflection on the way in whicli the Sessions 
Judge has exercised the discretion given him 
by law. The mere fact that there was no pre- 
meditation or deliberate intention to kill or 
that the accused is a woman is not a conclusive 


Ss. 367, 423 — Rcniand—Mugislrulc, 

failure of, to write proper Judgment — .Ippeal — 
Procedure. 

Where iu au appeal to the Court of Session, 

I the Judge finds that the Magistrate has not 
; written a judgment in eonformity with the 
; provisions of S. 307, the correct procedure is to 
i accept the appeal and to remand the case for 
! hearing de novo. S. -I'id of tlie Code does not 
I autliorise the retention of an apiieal on the 
I file of the Sessions Judge when asking for a 
judgment which the Magistrate has failed to 
record. In re : Karuphiah Pillai. 

21 Cr. L. J. 52 : 

I 54 I. C. 404 : 1920 M. W. N. 120 : 

I 11 L. W. 308 ; A. I. R. 1920 Mad. 171. 

S. 367 — Revision — Interference. 

Merc irregularity iu form of judgment witli- 
out failure of justice is no ground for revision. 
Tippnmma Musheppa Knrigar v. Em peror. 

33 Cl*. L.. J. 801 . 
139 I. C. 608 ; 34 Bom. L. R. IHO : 
! I. R. 1932 Bom. 519 ; I. R. 1932 Bom. 473. 

I S. 367— Scope— Hrm/s of charge to Jury, 

‘ recording of— Conviction, legality of. 
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S. 370 — Presidency Magistrate, duhi 

of. 

When Presidency Magistrate writes a judg- 
ment, he must record proper findings which 
go to constitute the offence. Nishikanta 
Chatlerji v, Behari Kahar, 34 Cr. L. J. 1059 : 

145 I. C. 660 ; 60 Cal. 656 : 
37 C. W. N. 368 : A. I. R. 1933 Cal. 532. 

— S. 370 (1)— Procedure — Presidency 

Magistrate, du'y of to gine reasons for con- 
victing accused — Reasons not given — Judgment, 
effect of. ' 

S. 370, Cl. (i), of the Cr. P. C. requires that 
there should he a statement of the reasons 
which induce a Presidency Magistrate to 
believe the evidence for the prosecution. 
Where, therefore, a Chief Presidency Magis- 
trate convicted an accused, inflicting imprison- 
ment by merely recording the following 
judgment ; “ I convict accused. I believe 
the evidence of complainant and the witnesses 
for the prosecution” ; Held, that the judgment 
did not satisfy the requirements of Cl. (i) 
of S. 370 of the Code. Shankar Ramdas 
V. Emperor. 16 Cr. L. J. 771 ; 

21 I. C. 371 : 17 Bom. L. R. 890 : 
A. I. R. 1915 Bom. 137. 

^S. 374. 

Sree Cr. P. C., S. 418 (2). 

— — S. 374— High Court, duly of — Death 

sentence. 


Reference under S. 374— High Court should 
come to their own independent conclusion as 
to guilt or innocence of accused irrespective 
of verdict of Jury. Benoyendra Chandra Pandey 
V. Emperor. 37 Cr. L. J. 394 ; 

161 1. C. 74 .• 40 C. W. N. 432 : 

63 Cal. 929 : 8R. C. 472 : 

A. I. R. 1936 Cal. 73. 


-S. 374— High Court, power of. 


Trial by Jury and conviction — High Court 
can set aside conviction without remanding 
case if there is not sufficient evidence. Em- 
peror v. Asraf AH. (F, B.). 

■' 34 Cr, L. J. 533 (2 ) ; 

143 I. C. 173 : 37 C. W. N. 595 : 

I. R. 1933 Cal. 354 : A. I. R. 1933 Cal. 426. 


S. 374— Reference— Con/trmation of 

sentence — Duty of High Court. 

The accused was unanimously found guilty of 
murder by a Jury and sentenced to death by 
the Sessions Judge. On reference to the High 
Court by the Sessions Judge for confirmation 
of sentence and an appeal by the accused, 
their Lordships held that it Avas utterly un- 
safe to accept the evidence adduced in the 
case as conclusive evidence and acquitted the 
accused. Emperor v. Panchu Mondal. 

19 Cr. L. J. 833 : 
111 I. C. 385 ; 32 C. W. N. 702. 


S. 374 — Reference — Duty of High Court. 

In a reference for confirmation of death 
sentence, the High Court must satisfy itself 
that the finding of facts arrived at is justified 
by the evidence on record. Arslied AH v, Em- 
pcTor. 27 Cr. L. J. 378 : 

92 I. C. 890 : 30 C. W. N. 166. 


Cr. P. CODE (1898), S. 375 

— — S. 374-Reference~Duty of High Court 
Q,uesitons of misdirection how far important. 
The questions of misdirection are of less im- 
portance in a case of reference under S. 374 
because on a reference to the High Court it 
IS bound to come to its own .independent con- 
clusions as to the guilt or innocence of the 
accused, independently of the verdict of the 
Jury or of the opinion of the Sessions Judge. 
Emperor v. Durga Charon Singh. 

39 Cr. L. J. 308: 
173 I. C. 475 : 41 C. W. N. 1312 : 
10 R. C. 524 : A. I. R. 1938 Cal. 6. 


S. 374 — Reference — Scope — Trial by 

Jury -Confirmation of sentence— -Duly of High 
Court. 


Batchelor, J . — In the Bombay High Court 
where a prisoner has been sentenced to death, 
even though the conviction was had on the 
unanimous verdict of a Jury, the whole case 
is re-opened before the High Court both on 
matters of fact as well as on matters of law. 
Hayward, J . — In the High Court in murder 
cases it is always necessary to consider the 
evidence in support of the facts found by the 
Jury in order to ascertain that there has been no 
misdirection in the charge to the Jury and to 
determine whether it would or would not be 
proper in all the circumstances to confirm the 
sentence of death passed by the Sessions Judge. 
Emperor v. Daji Yesaba. 16 Cr. L. J. 818 : 

31 I. C. 994 ; 17 Bom. L. R. 1072 : 

A. I. R. 1915 Bom. 243. 


S. 374-Re-trial. 


In a reference under S. 374, the High Court 
may order a re-trial where there has not 
been a proper trial in the case. Emperor v. 
Rajab AH Khan. 28 Cr. L. J. 742 : 

103 I. C. 790 : 31 C. W. N. 881 : 

46 C. L. J. 31: 
A. I. R. 1927 Cal. 631. 


S. 374— Re-trial. 

Tests as to whether acquittal or re-trial 
should be ordered when charge to Jury is 
found defective stated. Emperor v. Ashraf AH. 
(F. B.) 34 Cr. L. J. 533 (2) ; 

143 I. C. 173 : 37 C. W. N. 595 : 

I. R. 1933 Cal. 354 : 
A. I. R. 1933 Cal. 426. 


S. 374~Re-trial. 

When the evidence cannot be properly 
weighed by the Court without hearing witness-, 
ses and seeing their demeanour in the wit- 
ness-box and they are not in a position to 
say whether the facts from which inferences 
are to be drawn are true or false, re-trial 
should be ordered. Benoyendra Chandra Pandey 
V. Emperor. 37 Cr. L. J. 394 

161 1. C. 74 : 40 C. W. N. 432 
63 Cal. 929 : 8 R. C. 472 
A. I. R. 1936 Cal. 73. 


S. 375 — Scope. 

S. 373 is not meant to enable a Court to 
remedy an important error in procedure 
which might have been calculated to prejudice 



2325 


282fi 


AIX INDIA CRIMTNAT, DIGEST (1004—1940) 


Cr. P. CODE (1898), S. 367 

Per Macphersoii, J . — In recording the heads 
of tlie charge to the Jury, as directed under 
S. S(i7, it is sufUcient for the Sessions Court, at 
least unless the case was extremely complicat- 
ed, to record as a head of the charge that the 
sections of the Penal Code relating to the 
offence charged had been read and explained 
to the Jury. Dhanpal Titoari v. Emperor. 

31Cr. L. J. 786: 
125 I. C. 131 : 9 Pat. 148 : 11 P. L. T. 646 : 

A. I. R. 1930 Pat. 243. 

S. 367 {S)-Smpe of. 

Where the sentence of death is not passed for 
conviction in a case punishable with death, the 
Sessions Jhdge should state his reasons for the 
departure. In re ; Kurumba Hosakcri. 

11 Cr. L. J. 481 : 
71. C. 397: 8 M. L. T. 81. 


Cr. P. CODE (1898), S. 369 

of S. 3G7, Cr. P. C,, and was, therefore, 
defective. Thangnxja Nndar v. Emperor. 

27 Cr. L. J. 1164 : 
97 I. C. 748 : A. I. R. 1927 Mad. 56. 

S. 367 — Trial by Jury — Judge's charge 

to Jury, hoio to be recorded. 

A Judge’s charge to the Jury must be recorded 
in such a way as would enable the High 
Court sitting as a Court of Appeal to judge 
whether the facts and circumstances of the 
case had been properly placed before the Jury 
and also whether the law had been correctly 
explained to them. A mere statement in the 
heads of charge that the Judge explained 
certain sections of the Penal Code to the Jury 
does not satisfy the above requirement. 
Khijiruddin v. Emperor. 27 Cr. L. J. 266 : 
92 I. C. 442 : 42 C. L. J. 504 : 53 Cal. 372 : 

A. I. R. 1926 Cal. 139. 


S. 367 (5) — Sentence of death — 

Practice. 

Sessions Judge in passing sentence of death, 
remarked in his judgment that “the fact that 
the accused acted without premeditation will 
no doubt be considered by the proper 
tribunal.” The idea that a Sessions .Judge 
may devolve on a higher tribunal his 
responsibilit}' in respect of sentence in a capital 
case is erroneous. Dictum of Irwin, J., in 
Crown V. Tha Sin (I. L. B. R, 210) that when a 
Sessions Judge is in doubt whether a sentence 
of death should be passed or not, he should 
pass sentence of death, and leave it to be 
commuted by the High Court, if necessary, 
dissented from. Shwe Cho v. Emperor. | 

3 Cr. L. J. 25 : 
3L. R. 111. 

S. 367 — Trial by Jury — Heads of charge, 1 

contents of. 

In the case of a trial by Jury, the Judge is | 
not to w-rite a judgment but to record the j 
heads of his charge to the Jury. It is necessary, i 
however, that the charge recorded should be j 
such as to convey sufficient information to the 
High Court in case of appeal as to the explana- 
tion of the law by the Judge and about impor- 
tant questions of fact. Superintendent <6 Uemem- 
hrancer. Legal Affairs v. Wilson. 

27 Cr. L. J. 926 (b) : 

96 1. C. 270 : 30 C. W. N. 693 : 

43 C. L. J. 537 : A. I. R. 1926 Cal. 895. 

S. 367 — Trial by Jury — Joint trial of 

Jury and non-Jury charges — Judgment as to 
non- Jury charges merely dealing with head 
charges, whether defective. 

Where a ease against several accused persons 
charged with various offences was tried by a 
Sessions Judge partly with a Jury and partly 
with their aid as Assessors and the Judge while 
he summed up the case at langth to the Jury 
with regard to all the charges, in respect of 
the non-Jury charges, he merely stated in his 
judgment without giving any specific reasons 
that he agreed with the Jury for the reasons 
set forth in the charge to the Jury : Held, 
that in respect of the non-Jury charges, the 
judgment did not comply with the requirements 


Ss. 367, 494 — Withdrawal of com- 
plaint— Order granting permission to roithdraw — 
Duty of Court to slate reason. 

A reasoned judgment establishing the 
propriety of the order, as required by S. 367 
is not necessary in the case of the order 
passed under S. 494, Cr. P. C., but there must 
be something on record to show why the 
Magistrate consented to the withdrawal. 
Rujuln v. Emperor. 30 Cr. L. J. 872 : 

118 I. C. 63 ; 25 N. L. R. 6 ; 
I. R. 1929 Nag. 255 : A. I. R. 1929 Nag. 133. 

S. 368 — Sentence. 

The sentence should not be “ to receive the 

supreme penaU 3 \” It must direct that the 
accused be hanged by the neck until he be 
dead. Nga Thein Maung v. Emperor. 

37 Cr. L. J. 290 : 

160 I. C. 459 : 8 R. Rang. 383 : 
A. I. R. 1936 Rang. 46. 

S. 369. 

See also Cr. P. C., 1898, Ss. 421, 488. 

S. 369 — Alteration of judgment — 

Enhancement of punishment — Revision. 

Where in passing a sentence of fine a Sessions 
.Judge omits to pass a sentence in default of 
paj’ment of fine, he has no power to correct 
this oversight by a subsequent order. The 
proper course in such a case is to submit the 
proceeding to the High Court and ask the High 
Court in its revisional jurisdiction to enhance 
the punishment by inflicting imprisonment 
in default of payment of fine. In re : Dhondi 
Nathan Raut. 22 Cr. L. J. 608 : 

62 I. C. 880 : 23 Bom. L. R. 846 : 
A. I. R. 1921 Bom. 368. 

S. 369 — Alteration of judgxnent. 

No Magistrate can add to or alter the 
proceedings or judgment in any case after 
they are signed and published. It is especially 
irregular when made in the absence of the 
accused and without notice to him. In re : 
Surendra Nath Banerjec. 4 Cr. L. J. 210 : 

10 C. W. N. 1062 : 4 C. D. J. 415, 

Ss. 369, 520— Aherafjon of judgment— 

Omission accidental, correction of— Conviction for 
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Cr. P. CODE (1898), S. 380 

such as to show whether the commitment 
is made in the sound exercise of the dis- 
cretionary power vested in the Magistrate 
by law, and if be does not give adequate 
reasons, the commitment may be quashed. 
A case whicli is triable by the Magistrate 
should not be committed to the Sessions 
merely with a view to avoid a conflict of 
decisions. If a connected case is pending 
in the Sessions Court, the proper course 
to be followed by the Magistrate is to 
await the result of the Sessions trial. 
Emperor v. Karam Singh. 31 Cr. L. I. 178 : 

120 I. C. 677 : A. I. R. 1930 Lah. 312. | 


S. 380. 

Sec also Cr. P. C., 1898, Ss. 100, 349. 

Ss. 380, 408, 562 — Appeal — Proceed- 
ings siibmitled to First Class Magistrate — 
Sentence by that Magistrate — Appeal, where 
lies. 

Where proceedings are submitted to a First 
Class Blagistratc under S. 502, Cr. P. C., and 
he passes sentence in the case under 
S. 380, the conviction must, for the purposes I 
of appeal, be considered to be within the • 
meaning of S. 408 of the Code and the | 
order is appealable to the Sessions Court. i 
Emperor v. Bhimappa Ulvappa. ! 

16 Cr. L. I. 738 : 1 
31 I. C. 338 : 17 Bom. L. R. 895 : I 
A. I. R. 1915 Bom. 263. 1 


Ss. 380, 562 — Power to acquit— Pro- 
ceeding's submitted to Sub-Divisional Magistrate. 


A Magistrate to whom proceedings arc } 
submitted as provided by S. 502, Cr. P. C., j 
may pass such sentence or make such order 
as he might have passed or made if the 
case had originally been heard by him. He 
is not prevented from acquitting the 
accused, if on a perusal of the evidence 
he comes to the conclusion that conviction 
should not have taken place. Mi Ti Ula 
v. jl/i Kin. 16 Cr. L. I. 535 : 

29 I. C. 663 : 2 U. B. R. (1915) 55 ; I 
A. I. R. 1915 U. Bur. 12. | 


380 — ^Procedure. 

submitted under 


When a case is submitted under S. 502, 
a conviction has first of all to be recorded 
and so when the proceedings reach the 
Magistrate for disposal under S. 380, that 
IMagistrate has to deal with a person who 
has been convicted. Public Prosecutor v. 
Malaipali Gurappa Naidu. 34 Cr. L. J. 1045 
145 I.C. 659 ; 1933 M. W. N. 716 
38 L. W. 428 : 65 M. L. J. 405 
57 Mad. 85 : 6 R. M. 115 
A. I. R. 1933 Mad. 728 


Ss. 380, 562— Kefercncc to superior 

Magistrate— Power of Magistrate twder S. 380— 
■Disposal of case. 

A Second Class Magistrate found the accused 
guilty of an offence under S. 825, I. P. C., 
and submitted the proceedings to the 
District Magistrate under the proviso to 
S. 502, Cr. P. C. The District Magistrate ; 
returned the case to the Second Class j 
Magistrate, pointing out that S. 502 could j 


. Cr. P. CODE (1898), S. 386 

not be applied ; Held, that the District 
Magistrate’s action was illegal, in view of 
the terms of S, 380. Emperor v. Abdul Ldl 

7 Cr. L. J. 449 : 
4 L. B. R. 150. 

S. 580— Scope. 

It is not permissible for a Magistrate acting 
under S. 380 to set aside the conviction of the 
accused and to acquit him. Public Prosecutor 
V. Malaipnti Gurappa Naidu. 

34 Cr. L.J. 1045: 
145 I. C. 659 -• 1933 M. W. N. 716 ; 
38 L. W. 428 : 65 M. L. I. 405 : 
57 Mad. 85 : 6 R. M. 115 : 
A. I. R. 1933 Mad. 728. 

S. 383. 

Sec Penal Code, S. 411. 

S. 383 — Ante-dating. 

There is no provision in the Code for the 
ante-dating of a sentence of imprisonment. 
Emperor v. Nga Pomin. 34 Cr. L. J. 447 : 

142 I. C, 728 ; I. R. 1933 Rang. 45 : 

A. I. R. 1933 Rang. 28. 

Ss. 383, 77 — Procedure — Sessions Court 

upholding sentence of imprisonment and issuing 
warrant of arrest of accused released on bail— 
Court, if shoitld ash sureties to ask accused lo 
surrender. 

Tlie procedure on the Sessions Court upholding 
a sentence of imprisonment is to issue a warrant 
to the jail under S. 383, Cr. P. C., and where 
the accused is on bail and is not present, the 
Court to issue a warrant for his arrest to a 
Police Oflicer under S. 77, Cr. P. C. There is no 
procedure laid down by the Code that the Court 
should ask the sureties to ask the accused to 
surrender. Mumlaz v. Chhulwa. 

41 Cr. L. J. 741 : 
189 I. C. 468 : 1940 A, L. I. 309 : 
I. L. R. 1940 AU. 507 : 
1940 A. W. R. 334 : A. I. R. 1940 All. 386. 

Ss. 383, 541 — Sentence of imprisanmciil 

in Police lock-up. 

It is illegal to sentence an accused person lo 
suffer imprisonment in a Police lock-up. Empe- 
ror V. Po Thin. 15 Cr. L. I. 10 : 

22 I. C. 154 : 7 L. B. R. 62 : 
A. I. R. 1914 L. Bur. 156. 


-S. 384 — Extortion by Police Officer— 


Deterrent sentence. 

An offence of extortion by a Police Constable 
calls for a deterrent punishment. Bamchandra . 
Bhikaji Moharir v. Emperor. 

^ 29 Cr. L. J. 1082 (b) : 

112 I. C. 586 : 30 Bom. L. R. 967 : 

A. I. R. 1928 Bom. 346. 
-S. 386— Applicability. 


The proviso to S. 386 (1) applies in terms only 

to the issue of a fresh warrant and does not 

eqnire the withdrawal of a warrant already 

ssued before expiration of the sentence in 

Icfault of payment. Digambar Kashinath y. 

Hmncror Cr. L. J. 1034 

.mperor. ^ ^ ^ ^ ^ 

59 Bom. 350 : 8 R. B. 33 
A. I. R. 1935 Bom. 160 
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is not a judgment, and as such, is open to 
review by the Court. Ibrahim v. Emperor. 

30 Cr. L. J. 749 : 
117 I. C. 243 : I. R. 1929 Rang. 179 ; 

A. I. R. 1928 Rang. 288. 

: S. 369 — Jaigmeni of High Coitrl, xoha( 

is. 

A judgment of two .Judges of the High 
Court sitting as a Criminal Bench is a judg- 
ment, of the High Court and no other .fudge 
or Bench of .Judges of the High Court has 
power to override such judgment. Dabti 
Rant V. Einperor. 34 Cr. L. J. 1100 : 

145 I. C. 937 : 38 C. W. N. 25 : 
6 R. C. 168 ; A. I. R. 1933 Cal. 870. 


Cr. P. CODE (1898), S. 369 

passed to the prejudice of an accused person 
and by mistake or inadvertence, jno oppor- 
tunity has been given to him to be heard 
in his defence, the order of the High Court 
in such a case may be reviewed. Raj jab Alt v. 
Emperor. 20 Cr. L. J. 265 : 

50 I. C. 25 : 46 Cal. 60 : 
A. I. R. 1919 Cal. 409. 

— S. 369 — Revuxo of judgmeni. 

Under S. 009, the Court when it has signed 
its judgment has no power to alter or review 
it, except to correct a clerical error. Dabu 
Rant v. Emperor. 34 Cr. L. jf. 1100 : 

145 I. C. 937 : 38 C. W. N. 25 : 
6 R. C. 168 : A. I. R. 1933 Cal. 870. 


S. 269— Judgment, xvhni is~nismissal j S. 269—Revicxo of order of one Judge 

under S. 203. of High Court. 


WhitCj C. J. : That an order under ‘^-203 is \ ^ criminal appeal or a criminal 

not a judgment within the meaning of S. 069 revision petition, there is no provision in the 
and that tlie revisional powers conferred on j Code of Criminal Procedure for dismissal for 
Superior Courts cannot be regarded as in any | default of appearance. In a criminal case the 
wav impliedly restricting the jurisdicBon matter is not between party and party and it is 
conferred on Magistrates to inquire into 1 duty of the Court to go into the case and 
offences. In rc ; Chinna KaliappaGotuidan and j dispose of it on the merits. Where a criminal 
Rubier. ^ 3 Cr. L. J. 274 : appeal or a revision is dismissed without hear- 

1 M. L. T. 31 : IS M. L. J. /9 : 29 Mad. 126. 1 there is no judgment at all and the Judge 


S. 369 — Jttdgmcnt, xuhal is— Order j 

rejecting appeal under S. 110, alteration of. \ 

Order rejecting appeal for non-compliance 
with S. -IIO docs not amount to a judgment 
and does not prevent Court from considering 
appeal on merits. Bansgopal v. Emperor. 

35 Cr. L. J. 441 : 

147 I. C. 347 (2) : 1934 A. L. J. 329 : 

6 R. A. 458 : 4 A. W. R. 516 : 

A. I. R, 1934 All. 206. 

S. 269— Judgment, xvhat is. 

The word “ judgment ” in S. ,^09 means 
and refers to the judicial act of the Court 
in finall}’ disposing of the case and indicates 
the order of the Court when it is read out 
and signed by the .Judge and not the formal 
order on the judgment subsequently drawn 
up and issued merely as a clerical act by 
the ministerial officer of the Court. When 
the Court delivers and signs tlic judgment, 
it becomes final and it lias no power there- 
after to review its order or alter the judgment 
in any manner or to any extent. In re x ^ 
Arumuga Padagachi, Tl Cr. L. J. 184 : j 

91 I. C. 1000 : 23 L. W. 56 


or the Bench wliich disposed of the matter for 
dcfinilt of tlie appearance can rc-hear the 
matter. The order of dismissal for default in 
such cases is no judgment at all and the order 
is tantamount to an adjournment of the case 
till someone appears and moves the Court to 
hear him. The High Court, although it is not 
bound to hear Counsel in support of a criminal 
revision petition is not entitled to dismiss it 
for default of appearance but can only dispose 
of it on the merits. The exception contained 
in S. .169 of the Cr. P. C. in favour of the High 
Court is with reference to the power of review 
in reg.ard to e.ases decided by a Judge of the 
High Court presiding over the Sessions when 
points are reserved for consideration by the 
Eull Bench or on the certification of the Advo- 
cate-General. A Division Bench of the High 
Court has no power to revise its judgment 
pronounced in a criminal revision case or a 
criminal appeal. Kunhammall Haji v. Emperor. 

24 Cr. L. J. 439 : 

72 I. C. 599 : 1923 M. W. N. 94 : 

44 M. L. J. 450 : 46 Mad. 382 : 

A. I. R. 1923 Mad. 426. 

S, 369 — Reviao — Poxver of High Court. 


50 M. L J. 51 : 1926 M. W. N. 147 ; 

A. I. R. 1926 Mad. 420. 

S. 369 — ^Jurisdiction. 

Dismissal of jail appeal by Single .Judge — 
Application for enhancement by Local Govern- 
ment — High Court can entertain application. 
Emperor v. Abdul Qaijum. 34 Cr. L, J. 1205 : 

146 I. C. 157 : 1933 A. L. J. 957: 
55 All. 715 : 6 R A. 268 (2) : 
A. I. R. 1933 All. 485. 

S. 369— Review— Court, poxoer of. 

The High Court has no power to review its 
order summirily rejecting a criminal appeal. 
Where a ci52 is disposed of merely for 
default of appearance or where an order is 


! A High Court Judge has no jurisdiction to 
j revise an order passed by himself or by anotlier 
.Judge of the Court. Emperor v. Kale. 

! 24 Cr.L. J. 766: 

i 74 I. C. 270 : 45 All. 143 : 

I A. I. R. 1923 All. 473. 

I S. 369 — Reviexo—Poxoers of High Court.. 

! A High Court has no power under S. 369 to 
j review an order dismissing application for 
i revision made by the accused person. Oobind 
j Sahai v. Emperor. 17 Cr. L. J. 47 : 

32 I. C. 335 : 14 A. L. J. 61 : 
j 38 All. 134 ; A. I. R. 1916 All. 183. 

S. 269— Review— Pmoers of High Court. 

Per Odgers, J. -Neither S. 309 nor S. 439 of 
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infringement of his rights must he allowed. 
Kollivenkalralnam v. CMector of Kislna. 

37 Cr. L. J. 836 : 
163 I. C. 480 (2) ; 43 L. W. 760 ; 
70 M. L. J. 717 : 1936 M. W. N. 728 ; 

9 R. M. 23 : A. I. R. 1936 Mad. S60. 

S. 386 (b) — Joint family properly 

Attachment of delinquent’s share in movables 
of joint family property — Proper procedure is 
under Cl. {h) and not under Cl. (n). Pritamdas 
V. Emperor. 34 Cr. L. J- 354 : 

142 I. C. 524 : 1. R. 1933 Sind 102 (1) : 

A. I. R. 1933 Sind 43. 

S. 386 — Land of agriculturist — 

Recovery of fine by Criminal Court as arrears 
of land revenue — Temporary alienation — Atlaeh- 
ment. 

Fine imposed in a criminal case on an 
offender is not recoverable as arrears of land 
revemip. Therefore, the land of a person 
belonging to an agricultural tribe as defined 
in the Punjab Alienation of Land Act, cannot 
be sold in inirsuance of a warrant issued by a 
Magistrate to the Collector authorising him to 
realise the amount of fine imposed upon such 
agriculturist on his conviction in a criminal 
case. But it is competent to the Civil Court 
to make a temporary alienation of land in a 
form not prohibited by the said Act with a 
view to realise the fine. The Punjab Aliena- 
tion of Land Act merely prohibits the sale or 
permanent alienation of land and there is 
nothing in it to prohibit its attachment. 
Emperor v. Milkha Singh, 30 Cr. L. J. 1006 : 

119 I. C. 227 ; I. R. 1929 Lah. 835 : 

A. 1. R. 1929 Lah. 667. 

S. 386— Movable property — Surplus 

proceeds lying xoilh mortgagee for benefit of 
mortgagor — Liability to dislrainl. 

Surplus proceeds remaining with a mortgagee 
for payment to the mortgagor, after the 
appropriations and payments specified in 
paragraph 4 of S. 0!), Transfer of Property Act, 
arc movable properly within the meaning of 
S. 380. Such surplus is not a debt but money 
held in trust by the mortgagee for the mortga- ' 
gor notwithstanding that it has been mixed up 
with the mortgagee’s private money and is 
liable to distraint under S. 38G. Pichu 
Vadhiar v. Secretary of State. 

13 Cr. L. J. 426 : 
38 I. C. 986 : 1917 M. W. N. 20 : 
21 M. L. T. 71 : 5 L. W. 664 : 40 Mad. 767 : 

A. I. R. 1918 Mad. 1111. 

S. 386 — Objection — Investigation — 

Procedure. 

Where objection is made to an attachment 
by a Magistrate under S. 380, and a claim is 
preferred, the Magistrate is bound to inves- 
tigate the claim as provided by O. XXI, r, 58, 
C."P. C. Harimal v. Emperor. 

34 Cr. L. J. 847 : 
144 I. C. 883 (I) : 1933 A. L. J. 265 : 
6 R. A. 6 : A. I. R. 1933 All. 135 (1). 

S. 386 (1) (b), proviso— Reasons— 

Magistrate should record special reasons for 
issuing distress .xaarrant, when it is issued when 


Cr. P. CODE (1898), S. 386 

offender has undergone whole of imprisonment in 
default. 

S. 386 (1) (6) Proviso, requires the Magistrate 
to record his special reasons for issuing a 
distress warrant only when the warrant is 
issued after the offender has undergone th“ 
whole of the imprisonment in default but it is 
not necessary where it is issued before.' The 
law docs not require that reasons should be 
given for selling attached property after the 
disposal of claims. Emperor v. Sorojini De 
Chowdhury. 40 Cr. L. J. 654 • 

182 I. C. 315 : 43 C. W. N. 443 ; 

I. L. R. 1939 1 Cal. 471 : 12 R. C. 39 : 

A. I. R. 1939 Cal. 337. 

S. 386— Recovery of Rue— Immovable 

property, sale of—Suit for possession of property 
sold, whether maintainahlc—Sccrstary of State, 
whether necessary parly. ’ 

Where immovable property is sold to realise 
a fine, the sale is illegal and passes no title to 
the purchaser, and a suit for possession of the 
property by the owner is maintainable. The 
Secretary of State is not a necessary party to 
such a suit. Madari v. Mehr Din. 

22 Cr. L. J. 399 : 

61 1. C. 527. 

S. 386 — Recovery of fine. 

Sentence of fine, and in default, penal servitude 
— Sentence in default served— Fine cannot be 
realised. J adabendranath Panja v. Emperor. 

37 Cr. L. J. 524 (2) ; 

161 I. C. 979 : 40 C. W. N. 604 : 8 R. C. 554 : 

A. I. R. 1936 Cal. 149. 


S. 3S6— Recovery of fine. 

Wliere a sentence of imprisonment is imposed 
by way of providing a sanction for the 
payment of a fine if the fine is not paid, and 
that sentence is served out in its entirety, it 
is still possible to insist on payment of the 
fine being made. Nil Kanth Pal v. Bisaakha 
Pal. 36 Cr. L. J. 1267 : 

157 I. C. 1031 ; 8 R. C. 146 : 

A. I. R. 1935 Cal. 546. 


S. 386— Revision— ^dac/jTT.enl under— 

Revision incompetent. 

No revision lies against an order of attachment 
made under S. 380. Hira Lai v. Emperor. 

16 Cr. L. J. 166 : 
27 I. C. 550 ; 28 P. L. R. 1915 : 
A. I. R. 1915 Lah. 227. 


S. 386 —Rules. 

The desirability of framing rules regarding 
the execution of warrants under S. 386 (1) (a) 
and for the summary determination of claims 
to property attached in execution of such 
warrant, by the local Government pointed out. 
In re : Pandurang Venkatesh Malgir. 

33 Cr. L». J . oUD 

139 I. C. 541 : 34 Bom. L. R. 1102 
56 Bom. 364 : 1. R. 1932 Bom. 501 
A. I. R. 1932 Bom. 476 

S. 386— Salary. 


Magistrate acting under S. 380, ' cannot 
attach salary, which the salary-earner has 
not only not drawn, but has not even yet earned. 
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correcting errors other than clerical, power 
to correct such errors being reserved only if 
it can be derived from any provisions in (a) the 
Criminal Procedure Code, or (b) in any other 
law for the time being in force, or (c) (in the 
ease of a High Court established by Royal 
Charter), by the Letters Patent of such High 
Court exercising its Ordinary Original Crimirial 
Jurisdiction like that of Bombay no judgment 
nor any other pronouncement of its decision 
is signed until the warrant is signed by 
the presiding Judge. The warrant is drawn up 
some little time after the sentence has been 
orally pronounced. The practice has been for 
the Judges in proper cases to review their 
sentences though already pronounced in Court 
so long as the warrant has not been drawn up 
and signed. That practice docs not concflit 
with S. 360. Consequently, before signing a 
warrant, the Court can alter or review its 
sentence. Emperor v. Abdul Rahman Akramdin 

37 Cr. L. T. 753 ; 

162 I. C. 950 : 38 Bom. L. R. 153 : 

8 R. B. 437 : 60 Bom. 485 : 

A. I. R. 1936 Bom. 193. 

S. 369 — Subsequent trial — Trial for 

ihefl — Conviction and sentence — Subsequent sen^ 
tence on account of previous conviction, validity 
of — Penal Code, Ss. 75, 379. 

Accused was tried, convicted and sentenced 
under S. 379, Penal Code. There was also a 
charge against the accused under S. 7o of the 
Code read with S. 370, which was not proceed- 
ed with until after the sentence in respect of 
the offence under S. 379 had been passed : 
Held, that the trial came to an end when sen- 
tence was pronounced in respect of the offence 
under S. 870 and that having regard to the 
provisions of S. 3G9, the Judge had no power to 
proceed with the trial of the charge under 
S. 73 of the Penal Code and sentence the accus- 
ed to enhanced punishment. Mari Parsti w i 
Emperor. 19 Cr. L. J. 279 ; S 

44 I. C. 183 : 20 Bom. L. R. 87 ; 

42 Bom. 202 ; A. I. R. 1918 Bom. 250. 

S. 370. I 

See also Cr. P. C., 1893, Ss. 342, 3(i2. ’ 

S. 370 {l)—,Tvdgmcnl not slating reason \ 

for finding. | 

A Criminal Court should, in its judgment, slate j 
reasons for its finding as required by S. 370 (1), ! 
Cr. P. C. Ju re : Varadarajulu Pillai. ! 

23 Cr. L. J. 602 : ! 

68 I. C. 826 : 16 L. W. 36 : I 
31 M. L. T. 400 : A. 1. R. 1923 Mad. 144. ! 

S. 370— Presidency Magistrates — { 

Judgments, contents of—Omission to record parti- \ 
ctdars in usual printed form, effect of — Reference ! 
to previous judgment in final order, propriety of. '■ 

In view of the provisions contained in S. 370, 
Cr. P. C. Presidency Magistrates arc not bound I 
to write judgments complying with the re- 
quirements of S. 3f57. All that is required is 
tliat thc 3 ’ should record certain particulars 
and in case of conviction and sentence of 
imprisonment or fine exceeding Rs. 200, a brief 
statement of the reasons for the conviction. 
Omission to record some of the particulars 


Cr. P. CODE (1898), S. 370 

required by S. 370 in the usual way in the 
printed form is only a mere irregularity and 
not an illegality which vitiates a trial.' Inas- 
much as a Presidency Magistrate is only 
required to record brief reasons for a conviction, 
there is no serious objection to his referring 
to a previous judgment passed by him in the 
case instead of re-writing those portions of it 
which should have been included in the final 
order. Bishnupada Deb v. Emperor. 

27 Cr. L. J. 1131 : 
97 I. C. 651 : 30 C. W. N. 981 ; 
A. 1. R. 1926 Cal. 1109. 

S. 370 — Presidency Magistrate — Duly 

of 

Judgments of Presidency Magistrates should 
strictly follow S. 370. Man Mohan v. Corpora- 
tion of Calcutta. 33 Cr. L. J. 264 ; 

136 I. C. 135 ; 35 C. W. N. 868 : 

I. R. 1932 Cal. 183 ; 
A. I. R. 1932 Cal. 62. 

S. 370 — Presidency Magistrate, duty 

of 

Presidency iMagistrate’s judgment should 
furnislt some indication that he has considered 
evidence. Merely recording evidence and saying 
case is proved, is not enough. Though defect 
is curable under S. 537, practice of following 
defective procedure should be discontinued. 
Sham Lai v. Emperor. 33 Cr. L. J. 729 ; 

139 I. C. 244 : 36 C. W. N. 852 
I. R. 1932 Cal. 587 : 
A. r. R. 1932 Cal. 655. 

S. 370 — Presidency Magistrate, duty 

of 

S. 370 permits, no doubt, a Presidency 
Magistrate instead of recording a judgment 
to record merely the reasons for his conviction, 
but this must he done in such a manner that 
the Higli Court in rivision may be in a position 
to judge whetiicr there were sufficient materials 
before him to support the conviction. Where 
the record prepared by a Presidency Magis- 
trate did not contain a summary of tlic 
evidence, or sucli a statement of the facts as 
would enable the High Court to say whether 
the materials were sufficient to support tiic 
conviction, nor was there anything on liie 
record to show that the accused had been 
previously convicted : Held, that the judg- 
ment was defective and the conviction should 
be set aside. Toolscy Kaharin v. Emperor. 

1 Cr. L. J. 527 : 
8 C. W. N. 587. 

S. 3^Q— Presidency Magistrate, duty 

of 

The rule, that a Magistrate should state the 
reasons for conviction in such a manner that a 
High Court on revision may judge whether 
there were sufficient materials before the 
Magistrate to support his order of conviction, 
does not apply to the Presidency Magistrates. 
In their ease the law, as enacted in S. 370, 
Cr. P. C., does not demand a full and complete 
statement of reasons, hut only a brief one. 

■ Enamdit v. Emperor. 1 Cr. L. J. 839 : 

I 8C.W. N. 839. 
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The warrant can issue only after the salary 
has come into the salary-earner’s possession or 
into that of the baliff in his behalf. Mating 
Soe Hlaing v. Ma Thein Khin, 

36 Cr. L. J. 850 : 
155 I. C. 742 ; 7 R. Rang. 353 : 
A. I. R. 1934 Rang. 82. 

— S. 386 — Warrant. 


Cr. P. CODE (1893), S. 393 


the officer in charge of the jail. Emperor 
V. Nga Pyu. (P. B.) 38 Cr. L. J, 33 : 

165 I. C. 575 : 4 Rang. 625 : 
9 R. Rang. 215 : A. I. R. 1936 Rang. 485. 


S. 390 — Sentence of whipping — Whether 

should he executed on same daij~Powtr of 
Superintendent of Jail to detain prisoner for 
carrying out sentence. 


Authorities taking steps to enforce warrant 
before expiration of sentence in default — 
Execution proceedings not ending before 
sentence in default is served — Delay, not due 
to faults of authorities— Warrant, need not be 
withdrawn. Digambat KnshinaUi v. Emperor. 

36 Cr. L. J. 1034 : 
156 I. C. 772 ; 37 Bom. L. R. 99 : 59 Bom. 350 ; 

8 R. Bom. 33 : A. I. R. 1935 Bom. 160. 

S. 3S8 — Applicability. 

S. 388 does not apply to a case wliere the 
sentence is one of line only and there is no 
provision except S. 388 by wiiicli a fine can be 
ordered to be realised by instalments. Ali 
Hussain v. Emperor. 34 Cr. L. J. 530 : 

143 I. C. 120 : 56 C. L. J. 73 ; 

I. R. 1933 Cal. 343 : A. I. R. 1933 Cal. 308. 

S. 388 (1) — Ajtplication. 

Sentence of imprisonment and line — S. 388 (1) 
has no application, even if sentence of 
imprisonment is nominal. V. Mohammed v. 
Emperor. 35 Cr. L. J. 608 : 

148 I. C. 112 : 11 Rang. 451 : 

6 R. Rang. 201 (1) ; A. I. R. 1934 Rang. 11. 

— s. 388 (2)~Applicabilily. 

S. 388 ’'(2) refers only to order for payment 
of money which is not punishment inflicted. 
V. Mohanied v. Emperor. 35 Cr. L. J. 608 : 

148 I. C. 112 -. 11 Rang. 451 : 

6 R. Rang. 201 (1) ; A. I. R. 1934 Rang. 11. 

S. 388 (1) — Fine — Release on securitij — j 

Suspension of sentence of imprisonment in default [ 
of payment of fine — Distress warrant. I 

A sentence of imprisonment in default of 
payment of a fine cannot he suspended unless 
a distress-warrant for the levy of the line 
is issued at the same time. Emperor v. 
The Mya. 7 Cr. L. J. 452 : 

4L. B. R. 151. 

Ss. 390, 391 — Borstal Jnslilulion, if 

jail — Supriniendent of Senior Training School, 
if can carry out sentence af whipping — Procedure. 

A Borstal, Institution being clearly not a 
jail under S. 391, the Superintendent of the 
Senior Training School at Thayetmyo is not 
an officer in charge of a jail and cannot, 
in his position as Superintendent of the 
Training School, carry out a sentence of 
whipping ordered by the Magistrate. Where 
a youthful offender, for one offence, is order- 
ed to be detained in a training school or 
a Borstal Institution’ and, for another offence 
tried at tl)e same trial, is sentenced to 
whipping, the Magistrate must act under 
the provisions of S, 390, and cither order 
the ' whipping to be inflicted in ids own 
presence, or direct that it shall be inflicted 
at some convenient jail in the presence of 


A sentence of whipping need not neces- 
sarily be carried out on the vary day that 
the sentence is passed. The “words at such 
place and time as the Court may direct” 
in S. 390 give a wide discretion to the 
Court in tlie matter. Where a prisoner 
sentenced to wliipping is sent to jail late 
on a Saturday under a warrant which 
directs the sentence to be carried out as 
soon as practicable’ the Superintendent of 
the Jail would be justified in detaining the 
prisoner from Saturday to Monday in order 
j to carry out the sectence, if whipping on 
a Sunday is not allowed by the Jail Rules. 

I Emperor v. Gopal Murgis. 29 Cr. L. J. 573 ; 

109 I. C. 599 : 30 Bom. L. R. 389 ; 

A. I. R. 1928 Bom. 138. 

S. 391. 

Sentence of whipping along with sentence 
of inr prisonment — Sentence of w'hipping to 
be executed after imprisonment — Second part 
of sentence held incorrect. Emperor v. 
Rashbehari Singh. 36 Cr. L. J. 100 : 

152 I. C. 291 : 15 P. L. T. 475 : 

7 R. P. 179 ; A. I. R. 1934 Pat. 551. 

Ss. 392, 393 — Sentence of whipping, 

extent of. 

Under tlie provisions of Ss. 392 and 393, 
Cr. P. C,, not more than one sentence of 
whipping, and that not exceeding 30 stripes, 
should be awarded at one time. Emperor 
V. Nga Po Kyan. 4 Cr. L. J. 281 : 

U. B. R. Cr. 1906. 

S. 393. 

See Cr. P. C., S. 392. 

S. 393 — Applicability — Sentences in 

different cases collectively exceeding seven years’ 
imprisonment — Sentence of lohipping, legality of. 

The word “sentence” must be read in a 
general sense, and, if a person is sentenced 
for any period exceeding the period fixed 
by the Act whether in conviction in one 
case or more than one, he cannot be punish- 
ed with whipping. Nga Nyi Gyi v. Emperor. 

31 Cr. L. J. 176 : 
120 I. C. 697 : 7 Rang. 769 : 
A. I. R. 1930 Rang. 138. 

S. 393 — Applicability — Sentence of 

xvhipping. 

A person who is sentenced to imprisonment 
for more than five years, shall not be punish- 
able with stripes and S. 393, Cr. P. C., 
applies even if the sentences aggregating more 
than five years’ rigorous imprisonment are 
passed in different case. Nur Haiti v. Empe- 
ror. 39 Cr. L, J. 4 : 

171 I. C. 864 : 39 P. L. R. 326 : 
10 R. L. 245 : A. I. R. 1937 Lah. 104 . 
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the accused in the trial and wliich, in fact, 
causes the trial to be vitiated. Emperor v. Bari. 

36 Cr. L. 1161 (2) : 

157 I. C. 697 ; 28 S. L. R. 397 : 

A . I. R. 1935 Sind 145. 

Is. 376. 

5'ee Cr. P. C., S. im. 

— S. 376 — Power and duties of High 

Court — Right of convict. 

Per Kennedy, J. C . — As a general rule, the con- 
firming Courts should deal with matters of con- 
firmation as if an appeal were under hearing, 
and that appeal covered all possible grounds, 
which might and should have been raised, 
even if they are not actually raised in the 
appeal. The Court must scrutinize the evi- 
dence and see whether the verdict of the 
Jury is perverse, whether evidence has been 
improperly excluded and improperly admitted 
and whether the trial Judge has directed the 
Jury on the points of decision and has 
pointed out to them how far those points, 
in his opinion, are established or not estab- 
lished by admissible and relevant evidence 
and has otherwise directed the Jury properly. 
It is not open to the convict to attack 
the verdict of the Jury merely on the 
ground that the Jury should not have 
believed the evidence nor that the evi- 


I Cr. P. CODE (1898), S. 379 

: concealment of mxirder, but the Sessions Judge 
convicted him on the main charge of murder, 
expressing no opinion whether the minor 
charge under S. 201, I. P. C., had been estab- 
lished or not. The appellant was acquitted 
' by the Chief Court on the murder charge, 
the High Court while acquitting on the charge 
of murder could convict the appellant on 
the minor charge, provided there was sufficient 
evidence on the record to support it. ' Moham- 
mad Shah V. Emperor. 14 Cr. L. J. 278 : 

19 I. C. 710:8P.R. 1913 Cr. : 

223 P. L. R. 1913 : 

22 P. W. R. 1913 Cr. 

S. 376 — Scope — Appeal on trial hit Jury 

— When lies. 

S. 37C i.s to be read with S. 418 (2). It is 
now an exception to the general rule that an 
appeal on a trial by Jury will lie only on a 
matter of law. In a confirmation case, the 
accused has full liberty to attack the verdict 
of the Jury not only on questions of law but on 
questions of fact. Khadim v. Emperor. 

38 Cr. L. J. 808 : 

169 I. C. 716 ; 31 S. L. R. 82 ; 

10 R. S. 17 : A. I. R. 1937 Sind 162. 

I S. 377 — Death sentence— Confirmation 

of — Procedure — Non-compliance luith S. 377 — 
Effect. 


dence was insufficient, provided there appear 
sufficient grounds for the verdict, but he must 
attack the sentence on the ground that 
the evidence was irrelevant or improperly 
admitted, or that it is extremely inadequate 
so much so that it was the duty of the 
trial Court to tell the Jury that there was no 
case against the accused. Gul v. Emperor. 

23 Cr. L. J. 33 ; 
64 I. C. 657 : 5 S. L. R. 103. 

S, 376 — Power of High Court — Jury 

trial — Death sentence — Confirmation of sentence. | 

-A High Court, in the exercise of its juris- | 
diction confirming death .sentences, has the ; 
power to go behind tlic verdict of the .lury I 
and .substitute its own finding for the unani- 
mous finding of the Jury, but as a matter 
of practice, the High Court will not generally 
allow the verdict to be attacked arbitrarily, 
it being necessary for the convict to show 
prima fade that the verdict is unsupported 
bv evidence. Gul v. Emperor. 

23 Cr. L. J. 33 : 
64 I. C. 657 : 5 S. L. R. 103. 

S. 376 {h)— Re-tried — Re-trial, order of— 

High Court, poiocr of. 

Under S. 870 (b), the High Court has jurisdic- 
tion to order a new trial on the same or an 
amended charge. Emperor v. Mchar All 
Sheikh. 16 Cr. L. J. 481 : 

29 I. C. 321 : 19 C. W. N. 556 : 
21 C. L. J. 495 ; A. I. R. 1916 Cal. 79. 

S. 376— Scope— .'1 reused charged loith 

murder and concealment of murder — Sessions 
Court convicting of murder— No finding on the 
minor chargc—High Court ac(]nitting of murder 
—Competent to convict of concealment of murder. 

Where tlie appellant was tried for murder and 


Where in the case of a death sentence, the 
order of confirmation is only made, passed and 
signed by one of the Judges of the Court of the 
Resident, the peremptory provisions of S. 377, 
Cr. P, C., are not complied with, and the 
sentence will be submitted to the Court of the 
Resident who will require to dispose of the 
same under Ss. 375 to 379, Cr. P. C., and who 
should take into account, when considering 
their action under the alternative powers of 
S. 37G, their Lordships’ views on the other 
contentions in the appeal and the commutation 
of sentence already made by the Resident. 
Falcira v. Emperor. 38 Cr. L. J. 498 (P. C.) : 

166 I. C. 790 : 1937 O. W. N. 412 : 

39 P. L. R. 334 ; 1937 O. L. R. 216 : 

9 R. P. C. 231 : 3 B. R. 426 : 

41 C. W. N. 741 : 1937 M W. N. 546 ; 

46 L. W. 134 ; 1937 2 M. L. J. 323 : 

39 Bom. L. R. 966 : 

I. L. R. 1937 Bom. 711 : 

64 I. A. 148 ; 1937 A. L. J. 1055 (P. C.) : 

A. I. R. 1937 (P. C.) 119. 

S. 377 — Stay pending civil suit. 

When Civil Court’s final decision will be long 
delayed and will not dispose of all questions, 
criminal proceedings should not be stayed. 
Emperor v. Dinalshah Rajanshah. 

35 Cr. L. J. 517 (2) : 

147 I. C. 856 : 27 S. L. R. 219 : 

, 6 R. S. 170 : A. I. R. 1933 Sind 358. 

I S. 379— Commitment to Sessions — 

! Commitment in cases not exclusively triable by 
Sessions Court — Recording of reasons. 

In committing cases not exclusively triable 
by the Court of Se.ssions, Magistrates should 
exercise a proper discretion, and give ade- 
quate reasons for making commitment to 
the Court of Sessions. Reasons should be 
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commence after expiration of previous one — 
Legality — Madras Borstal Schools Act, S. 8. 

S. 397, Cr, P. C., is not applicable to sentences 
of detention under S. 8, Madras Borstal 
Schools Act and the direction that the sentence 
of detention should commence after the expira- 
tion of the previous sentence of detention is 
illegal. In re : Public Prosecutor, Madras. 

39 Cr. L. J. 795 ; 
176 I. C. 768 : 47 L. W. 473 : 

1938 M. W. N. 352 : 11 R. M. 176 : 

A. I. R. 1938 Mad. 613. 

S. 397 — ‘ Concurrent sentences,’ 

meaning of — Sentence of imprisonment, zohat is, 
implied in — Detention in civil prison, whether 
amounts to imprisonment. 

A “ sentence of imprisonment ” implies the 
punishment awarded on conviction of an 
offence. A person detained in the civil prison 
is not undergoing a “ sentence of imprison- 
ment.” Therefore, when such a person is con- 
victed of an offence and sentenced to a term 
of imprisonment, such term cannot, under 
S. 397, Cr. P. C., be made to commence on the 
expiry of the period for which is detained in 
the civil prison, but must commence from the 
date of the order. Shin Taung v. Emperor. 

17 Cr. L. J. 480 : 
36 I. C. 160 : A. I. R. 1917 L. Bur. 159. 

— — Ss- 397, 398— " Imprisonment ” t/t- , 

eludes imprisonment in default lohich is a j 
sentence— Subsc(iuenl imprisonment cannot begin 
until expiry of previous imprisonment in default. 

The word “ imprisonment ” as used in S. 397, 
includes imprisonment in default of payment 
of line which by virtue of S. 01, Penal Code, is 
a sentence ; and therefore any subsequent 
sentence of imprisonment would not begin 
until the expiry of the sentence of imprison- ; 
ment in default. Emperor v. Punjaji Lalaji. 

40 Cr. L. J. 602 ; 

181 I. C. 979 : 41 Bom. L. R. 277 : i 
I. L. R. 1939 Bom. 160 : 11 R. B. 374 : 

A. I. R. 1939 Bom. 174. , 

i 

S. 397 — Power of High Court — Sen- ; 

Icncc in separate trial— Power of High Court to ■ 
order sentences to run concurrently. I 

Under ii. 397 the High Court has power to | 
direct separate sentences of scj)aratc trials to j 
run concurrently. Sis Barn Emperor. 

SOCr.L.J. 904 
118 I. C. 384 ; 1929 A. L.J. 800 
I. R. 1929 All. 864 : 51 All. 888 
A. I. R. 1929 All. 585. 

-S. 397— Scope. 
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is not illegal, inasmuch as until an accused has 
actually passed into the jail, he is not under- 
going a sentence of imprisonment within the 
meaning of S. 397. Makhan v. Emperor. 

19 Cr. L.J. 207 (fa): 
43 I. C 623 : A. I. R. 1918 All, 303. 

S. 397 — Sentence — Concurrent sentences 

— Different trial. 

It is an error in law to direct that a sentence 
of imprisonment passed by a Judge on a 
person in a subsequent trial should run con- 
currently with the sentence of imprisonment 
which hud been passed on him in a former 
trial. Advocate-General v. Govindasawmy. 

13 Cr. L. J. 466 : 
19 I. C. 306 : 11 M. L. T. 213 : 

1912 M. W. N. 396. 
-S. 397 — Sentence, when begins to run- 


‘‘ Already undergoing sentence of imprisonment,” 
meaning of — Separate sentences on same day. 

An accused under custody begins to undergo 
a sentence of imprisonment passed on him from 
the moment the sentence is pronounced and if 
a second sentence of imprisonment is passed 
on him on the same day, subsequently in a 
separate trial, he is “ already undergoing sen- 
tence of imprisonment ” within the meaning 
S. 397. Emperor V. Nga Po Thaung. 

25 Cr. L. J. 1310 
84 I. C. 478 : 3 Bur. L. J. 32 
A. I. R. 1924 Rang. 307 

Ss. 397, 123 — Sentence — Security for 

good behaviour, failure to give — Committal to 
prison for such failure is not “ sentence of im- 
prisonment.” 

Where a person is committed to prison under 
S. 123, Cr. P. C. for failure to give security to 
be of good behaviour, he is not undergoing a 
sentence of imprisonment within the meaning 
of S. 397. Emperor v. M uthukomaran. 

1 Cr. L. J. 1090 : 
I. L. R. 27 Mad. 525, 


S. 397 — Separate 

sentences to run consecutively. 


trials — Separate 


Wlierc separate trials are held and separate 
senlcncc.s passed upon the accused at each 
trial, the sentences under S, 397 must be served 
consccutivclv. Haruk Narain v. Emperor. 

22 Cr. L. J. 520 : 
62 I. C. 408 : 19 A. L. J. 310 : 
A. I. R. 1921 All. 126. 

S. 397— Separate trials. 


Detention in prison — Failure to give security j 
—Subsequent sentence cannot be ordered to > 
run after expiry of petiod. Emperor v. 

Sukkalsing. ^ 

66 I. C. 191 : 15 S. L. R. 203. 

-S. 397 — Scope— Separate trials on same 


day— Concurrent sentence of imprisonment, lega 
lily of. ; 

An order that scntence.s of imprisonment ! 
passed upon an accused in two trials held on | 
one and the same day should run concurrently j 


Where trials for two offences are separate, 
S. 307 applies and the sentences must take 
effect consecutively, imperalor v. Khudabux, 

10Cr.L.J, 236 : 
2 S. L. R. 23, 

S. 397— Subsequent Conviction. 

Order for detention under S. 123 — Subsequent 
conviction for previous offence — Sentence 
under subsequent eonviction, runs from expiry 
of order of detention. Emperor v. Nau E. 

33 Cr.L. J. 174; 
135 I, C. 644 : 6 Rang. 612 ; 
I. R) 1932 Rang. 52 : A. I. R. 1932 Rang. 50, 
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— S. 386 — Attachment — Principles applic- 

able. 

The principles applicable to attachments under 
S. 88, Cr. P, C., apply equally to attachments 
imder S. 386. Hira Lai v. Emperor, 

16 Cr. L.J. 166 : 
27 I. C, 550 : 28 P. L. R. 1915 : 
A. I. R. 1915 Lah. 227. 

S. 386— Claim. 

Attachment of property to recover fine — Claim 
by third party — Stay of sale to enable claimant 
to establish his right in Civil Court should be 
made. In re : Pandurang Venlealesh Malgi. 

33 Cr. L. J. 805 : 
139 I. C. 541 : 34 Bom. L. R. 1102 : 
56 Bom. 364 : 1. R. 1932 Bom. 501 : 

A. I. R. 1932 Bom. 476. 

S. 386 — Claim — Bengal Government 

Rules — Determination of claims to propertp at- 
tached under S. 386 — Procedure. 

While determining ownership of property 
attached under S. 380, Cr. P. C. there is no 
necessity for a Magistrate in Bengal to follow 
the procedure laid down in O. XXI, f. 58, 
C. P. C., but on the other hand, lie is not 
entitled to utilise the services of a Police 
Officer in investigating such claims, nor is he 
entitled to rely simply on the report of a Police 
Officer. Emperor v. Sorojini De Chowdhury. 

40 Cr. L. J. 654 : 
182 1. C. 315 : 43 C. W. N. 443 : 
I. L, R. (1939) 1 Cal. 471 ; 12 R. C. 39 : 

A. I. R. 1939 Cal. 337. 

— S. 386 (b) — Claim. 

Property seized under S. 380(a) — Petitioners 
claiming property to be joint — Proper procedure 
is to proceed under Sub^cl. (b). Sahdeo 
Singh V. Ram Kishun Singh. 

33 Cr.L.I. 671 : 
138 I. C. 310 : 13 P. L. T. 235 ; 

I. R. 1932 Pat. 180 : 
A. I. R. 1932 Pat. 212. 

S. 386 — Condition precedent — Issue 

of distress warrant — Previous order for payment 
of fine, necessity of. 

Before a distress warrant can be issued under 
S. 386, it is necessary that the Court issuing 
that warrant should have sentenced the 
offender to pay a fine. Where the Traffic In- 
spector of a Railway made a report to a Magis- 
trate that damage had been caused to the 
Railway by a motor car and the Magistrate 
issued a distress warrant under the said section 
for recovery of a certain sum of money alleged 
to be the amount of the damage caused : Held, 
that the warrant was wholly illegal. 
Abdul Majid v. N. L. Mukharji. 

30 Cr. L. J. 635 : 
116 I. C. 524 : 10 P. L. T. 121 : 
1. R. 1929 Pat. 300 ; A. I. R. 1929 Pat. 108. 

S. 386 — Construction. 

The provisions of S. 386, Cr. P. C., should 
be strictly construed. Secretary of Slate v. 
Sengammal. 18 Cr. L. J. 1 : 

36 I. C. 833 : 4 L. W. 613 : 
1917 M. W. N. 105 : A. I. R. 1917 Mad. 748. 
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S. 386— Joint family. 

No more than the interest of the offender in 
joint family property can be attached— Proper 
course is to proceed under C. P. C. 0. XXI, 
r, 47. In re : Marina Narasanna. 

33 Cr. L. J. 622 
138 I. C. 548 ; 63 M. L. J. 142 : 
55 Mad. 1041 : 36 L. W. 402 ; 
1932 M. W. N. 457 : 1. R. 1932 Mad. 579 : 

A. I. R. 1932 Mad. 538. 

S. 386 — ^Joint family property. 

Attachment and seizure of undivided share 
of convicted person in movables, is not legal. 
Emperor v. Manmatha Nath. 

34 Cr. L.J. 579 : 
143 I. C. 238 : 60 Cal. 851 ; 

I. R. 1933 Cal. 390 : A. I. R. 1933 Cal. 401. 

^ — S. 386 — Joint family propcrti/. 

Compensation under S. 250 is realizable under 
S. 386 — Hindu complainant dying w’hile joint 
before property attached — Property passes 
by survivorship and cannot be attached. Ram- 
chander Pandey v. Emperor. (F. B.) 

33 Cr. L. J. 958 •• 
140 I. C. 72 . 13 P. L. T. 536 : 

I. R. 1932 Pat. 290 : A. I. R. 1932 Pat. 301. 

S. 386 — Joint family properly. 

Per Full Bench, Kalioant Sahay, J., (contra) — 
.Joint family property attached in realization 
of fine of co-parcener — Money credited to 
Government — Application for refund by 
other co-parceners cannot be entertained. 
Surai Narain Prasad Singh v. Emperor. ^S. B.) 

35 Cr. L. J. 685 ; 
148 I. C. 321 : 15 P L. T. 57 : 

13 Pat. 317 : 6 R. P. 464 : 
A. I. R. 1934 Pat. 181. 

S. 386 (1) (a ) — Joint family property. 

Undivided share of member of joint family in 
specific movable property is not capable of 
attachment and sale. Shrawan v. Emperor. 

34 Cr. L. J. 1263 : 
146 I. C. 371 : 29 N. L. R. 320 : 

6 R. N. 86 ; A. I. R. 1933 Nag. 248. 


-S. 386 (1) (a)— Joint family properly. 


Undivided share in movable property cannot 
be seized. Rajendra Prasad Misser v. Emperor. 
,S. B.) 33Cr. L.J. 872 

140 1. C. 101 -. 13 P. L. T. 549 
12 Pat. 29 : I. R. 1932 Pat, 281 
A T- R. 1932 Pat. 292 


S. 386 (h)— Joint family property— 

Attachment by seizure of crop for recovery of 
fine. 

Where in execution of a warrant under 
S. 386 (b) for recovery of the fine imposed on 
one of the members of a Hindu co-parcenary, 
the entire crops belonging to the co-parcenary • 
is attached by actual seizure, the attachment 
infringes the rights of the other members and 
consequently a claim preferred bj' the manager 
of the CO -parcenary on the ground of such 
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Cr. P. CODE (1898), S. 403 

that is all that need be said. I have- the 
right and I have the power.” The .. effect 
of an order of remission is to wipe out the 
, unremitted portion of the sentence altogether 
and not merely to suspend ‘its operation. 
Though an order under S. 401 passed by 
the Local Government is in the name of the 
Governor, it is in reality an order of the Pro- 
vincial Government. Viewing Sub-s. (1) of 
S. 401, as a whole, it is the clear intention of 
the Legislature to confer a “power” to suspend 
or remit a sentence. Venkatesh Ycsliwant 
Deshpande v. Emperor. (P. B.) 

40 Cr. L. J. 397 : 
180 I. C. 594 ; 1938 N. L. J. 423 ; 

11 R. N. 380 ; 
I. L. R. 1940 Nag. 1 ; 
A. I. R. 1938 Nag. 513. 

S. 401— Scope. 

Tender age and youth of the murderer — 
Deceased found in adultery^ with female rela- 
tive of accused before the offence was 
committed —Case held lit one for prerogative 
by Local Government. Nmoab v. Emperor 

33 Cr. L. J. 580: 
138 I. C. 410 : 33 P. L. R. 279 ; 

I. R. 1932 Lah. 486 : 
A. 1. R. 1932 Lah. 308. 

S. 402. 

Sec also {i) Cr. P. C., 1898, S. 4. 

(ii) Lahore Conspiracy Case 
Ordinance, 1930. 

S. 402 — Enhancement — Appellate 

Court — Power to enhance sentence. 

The District Magistrate on appeal by an 
accused against the sentence of line of rupees 
fifty under S. 325, Penal Code, altered the 
sentence to one of two months’ rigorous impri- 
sonment including seven days’ solitary con- 
finement ; Held, that the alteration amounted 
to an enhancement and the order of the 
District Magistrate was illegal. He ghould 
have referred the case to the Chief Court 
for orders. Kunja v. Emperor. 

1 Cr. L. J. 948 ; 
5 P. L. R. 416. 

S. 403. 

Acquittal. 

Applicability. 

Autrefois acquit. 

Charge. 

, Competency. 

Competency of Court. 

Competent to try, meaning of. 

Discharge. 

Discharge of accused. 

— Dismissal of complaint. 

Fresh trial. 

“Jurisdiction,” meaning of. 

^Maintenance Application. 

— — Miscellaneous, 

Procedure. 

Re-trial after acquittal. 

Re-trial barred. 

Revision. 

Scope. 

‘Trial,’ meaning of. 

Tried, meaning of. 


Cr. P. CODE (1898), S. 403 
S. 403. 

See also {i) Arms Act, 1878, S. 19 (a). 
(ii) Autrefois acquit. 

(in) Cr. P. C., 1898, Ss. 195, 195 
(1), 203, 204, 208, 222 (21, 
285, 236, 247, 249, 253, 
348, 403, 437, 531. 

(iu) Penal Code, 1860, Ss. 95, 
96, 171-D, 408. 

-S, 403— Acquittal on charge of ab- 
duction, whether bars trial on charge of deten- 
tion. 

An acquittal on a charge of abduction under 
S. 498 of the Penal Code is no bar to the trial 
of a charge of detention. Mahbub AH Khan v. 
Emperor. 24 Cr. L. J. 780 : 

74 I. C. 444 : 4 L. L. J. 448. 

V/ Ss. 403, 476 — Acquittal of accused for 

want of complaint by proper person — Subse- 
quent trial, legality of. 

The discharge or acquittal of an accused for 
want of a complaint under S. 476, Cr. P. C., 
by a person competent to make such a 
complaint, does not bar a subsequent trial of the 
same accused for the same offence on a com- 
plaint made by the proper person. Emperor v. 
Ambafi Dhaktja Katkati. 29 Cr. L. J. 545 ; 

109 I. C. 481 : 30 Bom. L. R. 380 ; 
52 Bom. 257 : A. I. R. 1928 Bom. 143. 

S. 403 — Applicability — Accused acquit- 
ted of offences under Ss. 366, 36S, 376, Penal Code 
— Re-trial on husband’s complaint under S. 498, 
Penal Code — Previous acquittal, whether bar to 
subsequent trial. 

The accused was tried under Ss. 366, 368, 
376, I. P. C., and was acquitted. On com- 
plaint of the husband of the woman, the 
accused was re-tried and canvicted on the 
same facts under S. 498, I. P. C. ; Held, that 
as the earlier Court was incompetent to try 
the'accused under S. 498 in' the absence of 
a complaint by the husband, the later trial 
of him under the section upon such complaint 
did not violate the provisions of S. 403, 
Cr. P. C. Tikaram v. Emperor. 

16 Cr. L. J. 657 : 
30 1. C. 641 ; 17 Bom. L. R. 678 : 
A. I. R. 1915 Bom. 194. 

S. 403 — Applicability — Accused acquit- 
ted under S.427, Penal Code— Second trial under 
S. 147, Penal Code, whether legal. 

The accused was charged under S. 427, 
Penal Code, for being a member of an unlaw- 
ful assembly, some of whom threw down and 
broke the toddy pots in a Palmyra tope. He 
was aequitted on the ground that lie was 
not present at all at the scene of occurrence. 
Then he was charged under S. 147, Penal 
Code, on the ground that some of the party 
had destroyed the spathes in pursuance of 
the common object ; Held, that though the 
offences in the two cases were under 
two different sections of the Penal Code, 
the facts overlapped so considerably that the 
principle underlying S. 403 must be held 
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Cr. P. CODE (1898), S. 250 

S. 250 — Frivolous or vexatious — Mean- 
ing of — False charge — Vexatious — Compensation 
— Discretion of trying Magistrate. 

The words frivolous or vexatious used in 
S. 250 are not used ejusdem generis, and 
where a Magistrate holds that a eomplaint is 
not only false but vexatious, he has a disere- 
tion to award compensation, if he is of 
opinion that public policy does not neces- 
sitate the sanctioning of a prosecution against 
the complainant. Crown v. Noto. 

9 Cr. L. J. 268 i 
1 S. L. R. 28. 

S. 250 — Frivolous or vexatious — Mean- 

ing of — Frivolous or vexatious — Ejusdem generis 
— False complaint nor frivolous or vexatious. 

The word ‘vexatious’ in S. 250 must be read as 
ejusdem generis with frivolous. Both the words 
apply to that class of cases in which the 
aid of the law has been heedlessly invoked. 
And, therefore, where a Magistrate holds the 
complaint to be false or needless, he cannot 
award compensation under this section. 
King-Emperor v. Jethomal. 

9 Cr. L. J. 255 : 

1 S. L. R. 12. 

S. 250 — Frivolous or vexatious — Meaning 

of. 

The term “frivolous or vexatious’’ covers a 
deliberately false report. A “vexatiou s’’ charge 
may be partly true, and the idea conveyed by 
the word is that the object of the person 
making the accusation should be primarily to 
haress the persons accused. Bakaji v. Mukand 
Singh. 21 Cr. L. J. 226 : 

55 1. C. 98 ; A. I. R. 1920 Nag. 108. 

S. 250 Guardian, liability of — Minor 

Complainant-Guardian not responsible. 

'Under S. 250 a guardian or next friend of a 
minor complainant cannot be ordered to pay 
compensation to the accused. Isa v, Ranon. 

13 Cr. L. J. 136 : 

13 I. C. 824 ; 
83 P. L. R. 1912. 

— S. 250 — Hearing complainant — Date. 

It cannot be laid down as a ])roposition that 
when an order has been made under S. 250 
calling upon the complainant to show 
cause, without fixing any date, the com- 
plainant is to come necessarily on the 
next day and comply with the order. Rajaram 
'Manjhi v. Panchanan Ghose. 

’ 31 Cr. L. J. 828 : 
125 I. C. 294 : 33 C. W. N. 861 : 
A. I. R. 1929 Cal. 762. 

S. 250 — Hearing complainant — Date 

for. 

Where a IMagistrate passes an order under 
S. 250, calling upon the complainant to show 
cause, without fixing any date, the complain- 
ant is to show cause then and there unless 
and until he obtains some order from the 
Court adjourning the matter to a further 
date, and if the Court is unable to sit on 
that day, it is the duty of the Court to fix a 
date on which the cause is to be shown and 
to give notice of the date to the complainant. 

S, 250 contemplates that the complainant is to 


J Cr. P. CODE (1898), S. 250 

show cause and where the Court fixes a dav 
for showing cause in the absence of the' 
complainant, it is the duty of the Court tn 
,give notice to the complainant of the day fixed 
enough to serve notice oti 
the Pleader or pass an order on a 
petition filed by the Pleader which' may 
not be communicated to the complainant 
Rajaram Manjhi v. Panchanan Ghosh. 

■ 31 Cr. L. J. 828 : 

125 I. C. 294 : 33 C. W. N. 861 : 

A. L R. 1929 Cal. 762. 

-S. 250 — Hearing complainant— Necess- 


ity of. 


A Magistrate shall hear the complainant, 
before making an order for compensation 
against him, on that aspect of the case, and 
unless he does this, the whole proceeding as to 
compensation is bad. Haru Tanti v. Satish 

12Cr.L.J.6: 
9 I. C. 54 : 13 C. L. J. 425': 38 Cal. 302. 

S. 250 — Hearing complainant — Necess- 
ity of. 


An order directing a complainant to pay com- 
pensation to an accused person who has been 
discharged, without giving him an opportunity 
of showing cause why such order should not be 
made, is bad in law and should be set aside. 
Mughla V. Muhammad. ' 25 Cr. L. J. 1312 : 

82 I. C. 480 : A. I. R. 1923 Lah. 458. 

S. 250 — Hearing complainant — Necess- 
ity of. ' • 

An order under S. 250 awarding compensation 
to an accused person without affording the 
complainant an opportunity to object to the 
order is illegal. Akloo Mistri v. Nawbat Lai . , 

21 Cr. L. J. 751 (a) : 
58 I. C. 255 : 1 P. L. T. 558 : 
A. I. R. 1920 Pat. 211. 

S. 250 — Hearing complainant — Necessity 

of— Cause shoxvn by complainant, whether should 
be recorded before ordering compensation. 

The Magistrate shall record and consider any 
cause which the complainant may show, and 
having considered_ that cause, he may, for 
reasons to be recorded, if he is still satisfied 
that the accusation is false and either frivolous, 
or vexations, direct compensation to be paid. 
It is only after considering the cause so shown 
that an order can be passed directing him to 
pay compensation Unless and until the 
directory provisions of S. 250 are complied 
with, a Magistrate has no power to order 
payment of compensation. Ma E Myaing v. 
The King. 39 Cr. L. J. 743 : 

176 I. C. 508 : 1938 Rang. 163 : 
11 R. Rang. 52 : A. I. R. 1938 Rang. 247. 


S. 250 — Hearing complainant — Necessity 

of. 

Compensation — Discharge of accused — Order 
awarding compensation before hearing com- 
plainant’s explanations is bad. Emperor y. 
Baloch Daryakhan. 35 Cr. L. J. 1038 : 

149 I. C. 946 : 6 R. S. 250 : 
A. I. R. 1934 Sind 18. 

S. 250 (1) (2) — Hearing of complainant 

— Necessity of. 
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Cr. P. CODE (1898), S. 403 

The aeciised was tried under S. 408 of the 
Penal Code on tlie eliarge that he, between 
the 10th and hist December, 1927, took away 
R from the custody of N witli intent to com- 
mit illicit intercourse with her and was de- 
taining her at his house. He was acquitted 
on that charge. He was subsetiuently prose- 
cuted under Ss. 303 and 300, Penal Code, on 
the charge that Ire, on the 10th of December, 
1927, kidnapped R from the lawful guardian- 
ship of N with intent tiiat she may be seduced 
to illicit intercourse. The .Magistrate who 
acquitted the accused on the first charge was 
not competent to trj' an offence under S. 300, 
Penal Code, though he was competent to try 
an offence under S. 303 : Held, that the accused j 
was not entitled to have a verdict of not , 
guilty on the plea of anlrc fois acquit as re- i 
gards the charge under S. 300 but was, how- i 
ever, entitled to such a verdict under S. 303. | 
Chbamt Prasad Singh v. Emperor. ! 

29 Cr. L. J. 760 : 

110 I. C. 792 : 10 P. L. T. 446 : 

A. I. R. 1928 Pat. 577. 


S. 403 — Applicability — Previous trial j 

loithout sanction — Jurisdiction of Court to try j 
accused on same facts after sanction — Registration ; 
Act, S. S2. I 


Cr. P. CODE (1898), S. 403 

acquittal or conviction on the second charge 
Purnananda Das Gupta v. Emperor. (P. B.) 

40 Cr. L. J. 199 
179 I. C. 506 : 68 C. L. J. 206 
11 R. C. 557 : 1. L. R. 1939 1 Cal. 1 
A. I. R, 1939 Cal. 65 

S, 403 — Applicability. 


Trial without jurisdiction — S. 403 is not bar 
to subsequent trial by Court of competent 
jurisdiction. Bhupendra Nath Sahu v. Emperor. 

35 Cr. L. J. 686 (1) : 
148 I. C. 437 : 15 P. L. T. 554 ; 
6 R. P. 478 (I) : A. I. R. 1934 Pat. 411 (1). 

S. 403 — Applicability. 


Two challans, one under S. 451, Penal Code, 
atid anotlicr under Ss. IGl and 511 for offences 
committed in same transaction. Trial under 
first challan and acquittal — Trial under other 
chailan is not barred under S. 403 (1) or under 
general principle of autre fois acquit. Hira Lai 
V. Emperor. 35 Cr. L. J. 1270 ; 

151 I. C. 259 ; 7 R. C. 95 ; 
A. I. R. 1934 Cal. 240. 

S. 403— Applicability. 


An accused was placed upon trial for aiding 
and abetting forgery in connection with a docu- 
ment prc-sentcd for registration and was 
acquitted, lie was then placed upon his trial 
for aiding and abetting cheating in connection 
with the same transaction. He was convicted 
by the .Magistrate but was acquitted on appeal. 
The District Registrar tliercupon gave sanc- 
tion for his trial for an offence under S. 82 
of tfic Registration Act. lie was committed 
to Sessions and the Sessions .fudge made a 
reference to the High Court suggesting that 
S. 403, Cr, P. C,, was a bar to his trial ; Held, 
that tiie former trial of the accused for the 
offence of aiding and abetting forgery was in 
no way a bar to his trial for an offence under 
the Registration Act, nor was his trial and 
acquittal of the offence of aiding and abetting 
the cheating a bar by S. 103 (4) as at the 
former trial the Court was not competent to 
charge with or convict or acquit of the offence 
with whicli he was subsequently cliarged by 
reason of the want of sanction. Emperor v. 
.liivan. 16 Cr. L. J. 144 : 

27 I. C. 208 : 13 A. L. J. 4 : 37 All. 107 ; 

A. I. R. 1915 All. 114. 

S. 403 — Applicability. 

S. 403 docs not depend for its application upon 
additional evidence being available or not, that 
fact is altogetiier irrelevant. Maksuddan Mistry 
v. Emperor. 22 Cr, L. J, 63 ; 

59 I. C. 107 ; 2 P. L. T. 31 : 

1921 Pat. 108 : A. I. R. 1921 Pat. 22. 

S. 403— Applicability. 

The true test of deciding wlietlier a subsequent 
trial comes under Part 2 of S. 103, Sub-s, (1) 
is to see wliethcr the acquittal or conviction 
from th e first charge necessarily involves an 


Where tlie facts in a prosecution under 
S. 12l-.\, are not the same as in a previous 
trial though some are common but on the facts 
of the previous trials a charge under S. 121-A, 
Penal Code, could not possibly have been 
framed or a trial held on that charge, and 
wiiere the present charge not only includes the 
offences with which the accused were charged 
in the previous trial but goes beyond them, the 
case is governed by Sub-s. (2) of S. 403 and not 
by Sub-s. (1). Jilendra Nath Gupta v. Emperor" 

169 I. C. 977 : 
10 R. C. 69 : A. I. R. 1937 Cal. 99. 

S. 403 — .Ipplicability. 

Where the I aw requires a previous sanction 
to be given before a charge can be entertained 
by a Court, that Court is not a Court of compe- 
tent jurisdiction until the sanction has been 
obtained. Emperor v. .fiioan. 

16 Cr. L. J. 144 : 
27 I. C. 208 : 13 A. L. J. 4 : 
37 All. 107 : A. I. R. 1915 All. 114. 

S. 403 — .Ipplicability — Test. 

In order to apply S. 403 (1), Cr. P, C,, it is 
necessary to sec whether under S. 236 of the 
Code any charge in the previous trial could 
liave been framed for the offences for which the 
accused is sought to be tried at the second 
trial. Ilaqat Khan v. Emperor. 

19 Cr. L. J. 121 (b) ; 
43 I. C, 409 : 4 P. L. W. 21 : 
A. I. R. 1918 Pat. 165. 

-Ss. 403, 423 — Applicability — Conviction 

set aside — Rc-irial. 

When a conviction is set aside and a re-trial 
ordered, the whole case is re-opened and th 
accused must be tried again on all the charge^ 
originally framed. Having regard to the pro-“ 
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Cr. P. CODE (1898), S. 394 

Z ^.(As amended by whipping 

Burma Amendment) Act, 1927~Computa- 
tion. 


In computing maximum period of imprison- 
ment, peroid of sentence already undergone 
before commission of offence should not be 
taken into account. EmperoT v. Nga'Nayi Nge. 

35 Cr. L. J. 1027 : 

149 I. C. 1073 : 12 Rang. 404 : 

6 R. Rang. 357 : A. I. R. 1934 Rang. 58. 


— - — ^ — S. 393 — Scope — Accused sentenced to 
lohipping — Comulalivc sentence of imprisonment 
for more than five years, whether can be main- 
tained. 


The coinulative sentence of imprisonment 
of more than five years cannot be maintained 
in the case of an accused ivlio has been 
sentenced to undergo punishment of whipping 
and vice versa. Karim Shah v. Emperor. 

40 Cr. L. J. 681 : i 
182 I. C. 530 : 12 R. Pesh. 2 : ' 
A. I. R. 1939 Pesh. 17. . 


S. 393 — Scope — Sentence of sceeu years'' ' 

imprisonment plus whipping — Legality of. 

An order sentencing the accused to imprison- 
ment for seven years, and wliipping in addition 
to it, is against the provisions of S. ao.'l. 
Sona Khan v. Emperor. 38 Cr. L. J. 429 : 

167 I. C. 655 ; 9 R. Pesh. 90 : ; 
A. I. R. 1937 Pesh. 22. : 

S. 393 — Scope — Whipping, sentence of, 

when can be passed. 


A sentence cannot bo passed of which the . 
execution is prolvibilcd by law. The provi- 
sions contained in 8. hOO [b) that the persons i 
named therein shall not be punishable with i 
whipping refers to the execution and not to . 
the passing of the sentence of whipping. 1 
A sentence of whipping in addition to 7 year.s’ 
rigorous imprisonment is illegal. Akbar v. i 
Emperor. 21 Cr. L. J. 306 : i 

55 I. C. 466 : 30 P. R. 1919 Cr. : ; 

A. I. R. 1920 Lah. 364. | 

Ss. 394, Cl. 2, 395— Certificate— Certi- i 

ficate before sentence that accused xvas fit only j 
to receive partial sentence of whipping — “ // 1 
during the execution of a sentence of whipping ” — i 
Sentence partially e.xeculcd— Sentence in lieu of j 
the unexecuted portion. 

There is no provision of law authorising 
a Medical Ofiicer to give a certificate before 
the commencement of the execution of the 
sentence of whipping that the accused is fit 
to receive only a portion of the sentence ; 
and such a certificate, if given, is not a 
certificate given “ during the execution of the 
sentence ” within the meaning of S. :J94, 
Cr. P. C., and, consequently, the Magistrate 
was not competent in the case to have 
.sentenced the aceused under S. .'105, Cr. P. C., 
to a term of imprisonment in lieu of so much 
of the sentence of wliipping as was not 
executed. In re : Emperor. 7 Cr. L. J. 5 : 

17 M. L. J. 555 : 3 M. L. T. 31 : 31 Mad. 84. 

S. 394— Sentence of whipping— Powers 

of Magistrate. 

While considering the question ns to whether 


Cr. P. CODE (1898), S. 397 

a sentence of whipping is approprite in any 
particular case, the Magistrate should not 
reject this form of punishment on the ground 
that the accused is too young or frail unless he 
has medical opinion in support of his own. 
xMaung Tin Hlaing v. The King. 

41 Cr. L. J. 22 : 
184 I. C. 464 : 12 R. Rang. 147 ; 
A. I. R. 1940 Rang 383. 

S. 395. 

See Cr. P. C., S. 

Ss. 395 (1), 562— Sentence of whipping 

— Magistrate, if can take bond muter S. 562— His 
duty in such cases. 

The accused was sentenced to 25 lashes uuder 
S.J179, Penal Code, and as it was reported that 
owing to an enlarged spleen, -the sentence of 
whipping could not be excuted, the Magistrate 
directed him to enter into a bond under S. 502, 
Cr. P. C. for one year ; Held, that this order 
was clearly beyond the Magistrate’s powers. 
S.*a95 (1), Cr. P. C. in such a case allows the 
Court to remit the sentence' altogether or to 
sentence the offender in lieu of whipping to 
imprisonment or fine. The King v. Ba Kxjway. 

39 Cr. L. J. 707 (a) : 
176 I. C. 224 : 11 R. Rang. 39 : 
A. I. R. 1938 Rang. 218. 


S. 395— Snhstitvition— Substitution of 

30 stripes for three months' imprisonment, whether 
enhancement of sentence. 

Obiter — In the case of adults the substitution 
of a. sentence of thirty stripes for a sentence of 
one year’s rigorous imprisonment or mote, or 
the substitution of a sentence of twenty-five 
stripes for a sentence of nine months' imprison- 
ment or more or the substitution of a sentence 
of twenty stripes for a sentence of six months’ 
imprisonm6nt or more cannot be regarded ordi- 
narily as an enhancement of sentence within 
the meaning of S. 423 (1) (6), Cr. P. C., and 
in the case of a person under 10 years, the sub- 
stitution of a sentence of fifteen stripes for a 
sentence of imprisonment for six months or 
more the substitution of a sentence of ten 
stripes for a sentence of imprisonment for 
three months or more would not ordinarily be 
an enhancement of the sentence. Emperor v. 
Chit Pon. (P. B.) 30 Cr. L. J. 986 : 

119 I. C. 209 : 7 Rang. 319 : 
I. R. 1929 Rang. 289 ; A. I. R. 1929 Rang. 177. 


Ss. 395, 423 (1) (b) — Substitution- 

Substitution of whipping for imprisonment in 


ippeal, legality of. 

The substitution, by an Appellate Court, of 
i sentence of thirty stripes for a sentence of 
;hrce months’ rigorous imprisonment is an en- 
lancement of sentence within the meaning of 
3 423 (1) (b) and is, therefore, illegal. Em- 
peror V. Chit Pon. (F. B.) 30 Cr. L. J, 986 ; 

119 I. C. 209 ; 7 Rang. 319 : 
[. R. 1929 Rang. 289 ; A. I. R. 1929 Rang. 177. 


S. 397. 

,9cc also Cr. P. C. 1898, Ss. 35, 128. 

_S. 397 — Applicability— Direction that 

sentence of detention in Borstal School should 
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Cr. P. CODE (1898), S. 403 

without a licence so Ion" as his acquittal on 
the same facts for a different offence remains 
in force, as, applying the principal of autrefois 
acquit, he cannot be tried a second time on 
the same facts cognate to or involved in the 
offence with whicli he was previonslv charged. 
Maksuddan Mislry v. Emperor. 

21 Cr. L. J. 63 : 

59 I. C. 107 : 2 P. L. T. 31 : 1921 Pat. 108 : j 

A. I. R. 1921 Pat. 22. 

S. 403 — .Vutrefois acquit — Reuision — 

Pending trial— Discretion of Court— Quashing a 
prosecution. 

Inam-Ullah and others were charged before 
a Court of Session with offences faUing within 
S. 4G7 read with S. IM, I. P. C. Tljcsc j 
offences were alleged to liave been com- ! 
mitted in respect of the forgery of six i 
documents, and the eircuinstnnces alleged ' 
by the prosecution were such that the 
forgery of all the six documents constituted j 
one and the same transaction. Inam-Ullah 1 
was specifically charged in respect of three j 
only out of the six documents alleged to i 
have been forged. All the accused were 
convicted by the Sessions Judge, but on 
appeal Inam-UIlah was acquitted by the 
High Court. Subsequently fresh proceedings 
were set on foot by the District Magistrate 
against Inam-Ullah in rcsjieot of the three 
documents which had not formed the 
subject of ciiargcs against liim at the 
previous trial : Held, on application by 
Inam-Ullah to the Higli Court to quash 
these proceedings that the applicant was j 
not entitled as a matter of law to the \ 
benefit of S. -lO:}, Cr. P. C,, but the circum- j 
stances of the case were such that it was ; 
inexpedient that any further proceedings 
in respect of the forgery of the six docu- ; 
ment.s in question should ■ be t.aken against ' 
the applicant. Emperor v. Inam-Ullah. 

• 2Cr. L.J. 790; 

2 A. L. J. 673 : 25 A. W. N. 238. 

S. 403 — .\utre fois acquit— 

prosecution on facts different from those of 
previous proseculion. 

Where the proseculion of an ace\ised rests 
on facts wholly and completely different 
from those on which he was previously 
prosecuted, the principle of autrefois acquit 
cannot be invoked. Wurijain Siugh.v. Emperor. 

106 I. C. 339 : 29 R*^L^a'52.’ 

S. 403 — Autre fois acquit — Test of 

application. 

In determining whether an accused person 
is entitled to have a verdict of not guilty 
entered on the ground of autrefois acquit 
where the first Court was competent to try 
the sub-secjumt charge, the real test is 
wliether the evidence is the same in both 
cases. Chhanu Prasad Eingh v. Emperor. 

29 Cr. L. J. 760 : 
110 I. C. 792 : 10 P. L. T, 446 ; 

A. I. R. 1928 Pat. 577. 


Cr. P. CODE (1898), S. 403 

S. 403— Autre fois acquit — Time for 

raising plea. 

An accused person is entitled at any stage 
of the proceedings to set up the plea of 
autre fois acquit and to substantiate it if he 
can. Chhanu Prasad Singh v. Emperor. 

29 Cr. L. J. 760 : 

110 I. C. 792 : 10 P. L. T. 446 : 

A. I. R. 1928 Pat. 577. 

Ss. 403, 530 — Autre fois acquit — Com- 

plaint by public servant to Police— Complaint 
to Magistrate — dcquittal for want of proper 
complaint— Subsequent complaint by public 
servant — Plea of autre fois acquit, if can be 
successfully raised. 

A complaint was made by a public servant 
to the Police under S. 053, Penal Code, 
whereupon the Police filed a charge-sheet 
before the Magistrate who, on the prosecution 
evidence, came to the conclusion that the 
prima facie case was not made out under 
S. 3.53, but only under S. 186. Accordingly he 
framed a charge under S. 180 and took 
evidence of the defence. It was contended 
for the defence that the trial was illegal 
under S. 195 (1) (a), Cr. P. C., there being 
no complaint by the public servant concerned 
or some otlrer public servant to whom he 
was subordinate. This plea was upheld and ‘ 
the accused acquitted. The public servant 
subsequently filed a complaint and the accused 
rai.sed the plea of autre fois acquit ; Held, 
that the prior acquittal was void under 
S. 530, Cr. P. C., and hence the doctrine of 
ante fois acquit did not apply. In re : Muthu 
Mooppan. (F. B.) 38 Cr. L. J. 457 : 

167 I. C. 571 ; 1937 M. W. N. 17 : 

45 L. W. 226 : 1937 1 M. L. J. 334 ; 

9 R. M. 475 : 1. L. R. 1937 Mad. 664 : 

A. I. R. 1937 Mad. 301. 

S. 403 (1), (2)— Autre fois acquit — 

i Offences, several, committed in same transaelion 
— 'Trial for one offence, ivhether bars subsequent 
trial for another. 

A person acquitted or convicted of any 
offence may, under S. 403 (2), Cr. P. C., be 
afterwards tried for any distinct offence for 
which a separate charge might have been 
made against liim on the former trial under 
S. 235(1) of the Code. Therefore, an 
accused person, who has been tried for the 
offence under S. 342, I. P. C., can be subse- 
quently tried for . an offence under S. 147 of 
the Code, even though the two offences 
formc(l the same transaction within the 
meaning of S. 235 (1), Cr. P. C. Ram Sahay 
Ram V. Emperor, 21 Cr. L. J. 614 ; 

57 I. C. 278 : 31 C. L. J. 476 : 

24 C. W. N. 763 : A. I. R. 1921 Cal. 181. 

S. 403 {!)— Charge— Conviction on 

one charge, whether bars subsequent trial on 
separate and distinct charge. 

Accused were tried and convicted of an 
offence under S. 352 of the Penal Code on 
' the complaint of A. Subsequently on 
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Cr. P. CODE (1898), S. 401 
S. 397 — Subsequent convielion. 

Two successive sentences of imprisonment— 
First conviction quashed on appeal— Second 
imprisonment runs from diitc of ticcviseci^s 
acquittal in first conviction — (On equitable 
principles, however, sentence already undergone 
under first conviction was deducted by reduc- 
ing sentence in subsequent conviction under 
S. 439.) Emperor v. Koural Shah. 

140 I. C. 481 ; I. R. IM^Sbid^iil : 

A. I. R. 1932 Sind 159. 

S. 399, applicabilily of, to Punjab. 

S. 399 has no application in tlie Punjab 
where the Reformatory Schools Act of 1897 
is in force. Emperor v. Nur Muhammad. 

19 Cr. L. J. 917 : 
47 I. C. 433 : 7 P. R. 1918 Cr. : 
25 P. W. R. 1918 Cr. : 91 P. L. W. 1918 : 

A. I. R. 1917 Lah. 27. 

S. 401. 

See also (i) Confession. 

(»■) Penal Code, 1800, S. 303. 

— — S. 401 — Grounds — Offence under Penal 

Code, S. 3021119 — Young age, minor part played 
in bad company. 

The accused who was 10 or 17 was con- 
structively guilty under S. 302/140, Penal 
Code, and was sentenced to transporation for 
life. In view of the age of the accused, the 
minor part played by him in the proceeding 
and the fact that he hud fallen in bad 
company and was merely used as a tool by ( 
the murderers, the High Court on appeal 
while upholding conviction, recommended the 
case to the Local Government for reduction 
of sentence to that of three years’ rigorous | 
imprisonment. Joga Singh alias .laga v. j 
Emperor. 11 L. L. J. 203 : i 

A. I. R. 1929 Lah. 601. i 


S. 401~-O’rounds. ; 

Remission of sentence of whipping by Local : 
Government before Judicial determination of i 
question is not proper. Nga Ohn Shioe v. j 
Liperor. 35 Cr. L. J. 959 : I 

149 I. C. 107 ; 12 Rang. 344 : 

6 R. Rang. 286 ; A. L R. 1934 Rang. 125. 

S. 401— Grou»d.v. 


Where a lad of seventeen years of age is 
found to have participated in a murder 
under the inllucnce of his father and elder 
brother, it is a fit case for the Local Govern- 
ment to exercise its powers under S. 401. 
Kartar Singh v. Emperor. 33 Cr. L. J. 484 ; 

137 I. C. 293 : 33 P. L. R. 191 : 

I. R. 1932 Lah. 338 ; 

A. I. R. 1932 Lah. 259. 

-S. 401— Scope. 


Boy of fifteen along with his brother and 
maternal uncle, mercilessly beating another 
— Death — Presumption is that boy acted 
under influence of maternal uncle — Action 
under S. 401 is proper. Ghulam Mohammad v. 
Emperor. 35 Cr. L. J. 430 (1) : 

147 I. C. 578 : 35 P. L. R. 139 : 

6 R. L. 403 ! A. I. R. 1933 Lah. 1021. 


Cr. P. CODE (1898), S. 401 

~ 401— Scope— Order by Provincial 

Government in the name of Governor; in reality an 
order of Provincial Government. 


Once the Government remits a sentence 
unconditionally, it is not open to it, in the 
absence of fraud or mistake to cancel the 
remission and restore the sentence. Even 
assuming that it could do so, an order of 
this kind which has been acted upon to 
the extent of altering the History Ticket 
to the extent of informing the Legislature of 
the remission, cannot be amended or con- 
celled or suspended by the Assistant Legal 
Remembrancer writiug to the Superintendent 
of the Central Jail, a memorandum telling 
the Superintendent to keep a prisoner in 
custody until he is told to let him go. That 
is not the way that orders are amended. 
When the amending order is passed eight days 
after an application for habeas corpus writ 
under S. 491 was launched and one month 
and 12 days after the prisoner was entitled 
to be released under the original order 
of remission, only possible locus poeni- 
tentiae is clearly at an end. Venkatesh 
Yeshivant Deshpande v. Emperor. (P, B.). 

40 Cr. L. J. 397 : 

180 I. C. 594 : 1938 N. L. J. 423 : 

11 R. N. 380: 

I. L. R. 1940 Nag. 1 : 
A. I. R. 1938 Nag. 513. 


S. 401 — Scope — Order of unconditional 

remission of sentence — If can be cancelled and sen.- 
fence restored, later than date on which prisoner is 
due for release under order of remission — 
Powers of Local Government under S. 101— Order 
of remission, effect of— Order under S. 101, signed 
by Governor — It is still an order of Provincial 
Government. 


Per Hose, J . — The Executive Government has 
not got unfettered and unqualified freedom 
of action in these matters. Viewed in a 
broad and liberal light, its powers in 
this respect are in a sense derived from 
a statutory delegation of the Royal 
Prerogative of pardon ; not co-extensive with 
it, and not superior to it, in fact S. 401 (5), 
Cr. P. C., leaves the right of His Majesty 
and of the Governor-General, when such right 
is delegated to him, intact ; but certainly of 
a like general character. That being so, the 
rights of the executive cannot be greater 
than those of His iMajesty himself except and 
unless, and only in so far as, they are speci- 
fically enlarged by statute. It cannot be 
said that an order of remission is never 
open to recall. It may be, in certain circum- 
stances, fraud and mistake; for example, might 
justify such action. But it cannot be done 
arbitrarily. The matter vitally affects the 
liberty of the subject, and so, if such power 
exists at all, it can, only be exercised in 
circumstances which a Court of Justice would 
uphold on general grounds of justice, equity 
and good conscience, and of public policy. 
In every case Government must be prepared 
to substantiate and justify its action and 
that means that it must give reasons, first 
to the person concerned, and then, if the 
matter reaches Court, to that Tribunal. It 
cannot merely say : ‘*I have done it and 
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Cr.P. CODE (1898). S. 250 
compensation ^ “coused^^ to sS”" 
Opportunity loi D Reordered to 

why compensati Municipal Board, 

be paid must 6® 34 Cj-. L. J. 44 . 

Lncknoxo v. C. 652 ; 9 O. W- N- = 

I. R. 1933 Oudh 8 (1) • 
air. 1933 Oudh 37. 


-S; 250 -Hearing coinplainant-Necessity 
t is mandntoty .0 owe eim 

informant an . he ordered to be paid 

compensation should n b ^ „ v. Abdul 

by him. Municipal Boara, ^ 

Aziz. 1 to T o 65'^ ; 9 O. W. N. 943 

140 I. C 65- .9 1) 

A. I. R. 1933 Oudh 37 

S. 250 -H»nng ' 

of^Cotnpensalion, order to p J 
shoio cause, sufficiency of, order to the 

IVOetc a delivered. Aeons- 

following effect. . jj^biant to pay Rs. oO 

ed acquitted. ...... .accused under 

's° n|o”S°sho« oause rvOy he .f “"'i"? ‘’S; 
lubans Singh cause which is 

brother verbally X''Lo,ote..” Held, that 
insufficient. fact given no opportun- 

the complainant m Jacc therefore, the 

S'r ^coS “noT'be; sustained SiMns S^f^^^ 
V. Ma„a Bir 


Cr. P. CODE (1898) S 250 ^ 

were not complied with. 935 (a) : 

Committee v. Bam Bai. mo . 39 p L. R. 886 : 

164 I. C. 368 : 9 R. L.^109 ^38^P. ,02. 

S, 250 — Hearing complainant— Necess 

By ®/* A nF discharge of the , 

There was an °^p j code, with a finding 
accused under S. 876, Pc e 

that the case was a false o"‘'’ isf direct, 

written, and contained d. The 

therefore, that the accus ^ 

case was classified as ; 1 . straight on the 
by the Magistrate and r “typewriter, and 

same date, with 1 ^®. ‘ g piece, came the 

obviously all done 1 _ ^ started at the 

further order under . ■ page as the 

bottom of the same si continued 

judgment, and, after ha > manifest 

in the back of the shee c,der were 

that the judgment and ^he ^u" g time: Held, 
typed ont at one and the further 

that the order of * 1 *®*;^“ n,! the intrusion 

order were one and ®^^rg in the middle of 
of the Magistrate s “ f the merits of the 
the page could not afiect the m 

case. Ma Sin v. Mating Man ^ ^ ,,3 . 

163 I. C. 163 ; 8 R. 
w ^7R • A I. R. 1936 Rang. 230. 
14 Rang. 378 . A. 1. 

* * , » 1 ATu/»i> 0 - 


14 Kang- — 

_S. 250— Hearing cnmplainant — eces- 


«/• 


3 _ 250— Hearing complainant Necessity 

J' • e, rivit in the case of a 

S. 250 does not requu or vexatious, 

mmplaint being Jg g^Ued upon to show 

the complainant mu to pay 

jause why he requires any objection 

3 ompensation, it , ^ girded and considered, 

svhichisurgedto be r ^ multiply the 

The section is not m^en ^ summary 

proceedings but f^be^ upp ^j^g .jgbt to make 
manner. A party have it recorded can 

•a formal objection an - acquiescence. 

taive that right by *“^24 Cr. L. J- 719 : 
panchani v. Emperor. _ ^ j 399 .. 

A. I. R. 1923 All. 601. 

S, 2S0-fto«"S 

XLr■.^ MugUtrate accepted 

Ji'tantiou that the tm sued m ,he 

re'a.d^'u't S d;r.ct=d « 

riving the Committee an opp should not be 

tk IS - c= i^,£rtS t^^ 

been given; Held, mso. , since the 

trial Magistrate "^'“^‘^^bich ate mandatory, 

provisions of S. ^5U, 


sity »/• ,. Manrffed an accused and 

Where a Magistrate a. mistake 

in doing so, declared _ vexatious and, 

of lawand malicioi -^y^^^j^^ complainant sub- 

therefore, be shown by him to-day, 

iect, to any cause to b ^g^j compensa- 

is to pay Hs. alh to following day 

tion under S. -o , ,.g ,,g no cause was shown 
made the order absolute a o simple 

and ordered the comP . ^fgfault of payment 
imprisonment lor 30 ^ regards 

of the compensation . requirements of 

?he ffist part of fe ore er the req^ Magistrate 

S 250 were duly order of dis- 

fixed the compeiisatio contemplates 

ciiar-m. The b ' t paragraph shall 

tSrim direction m the^ ft^^^^^^^ and 

be conditional or m the natr absolute unti 

that that Rule shall not be 

i SinffiTBoy V. Knnja Behan 150 : 

22 I. C. R 1914 Cai. 548. 


-S. 250- 


-Henring complainant-Hecfssi- 


the Magistrate propose^ gagation under 

Aheetini the is to issue a sum- 

S 250 the proper pro complainant 

“ fr,,. the -attendance o showing 

Td\o "ive him an opport^ ty 
Sic, why c" c;dot under 

made against him. 7 / pijjjnant an oppor- 
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applicable and the accused ought not to be 
tried a second time. In re : Chinnappa ISlaidu. 

25 Cr. L. J. 244 ; 
76 I. C. 708 ; 19 L. W. 31 : 
1924 M. W. N. 153 ; 
A. I. R. 1924 Mad. 478. 

— S. 403 — Applicabilily. 

Accused once convicted for misappropriation 
of particular sums of money on certain dates 
again tried for misappropriation of different 
sum on date falling within same interval — 
Second trial is not illegal. Seemaicnrti Kana- 
haijya v. Emperor. 32 Cr. L. J. 223 ; 

129 I. C. 75 : 32 L. W. 789 : 
59 M, L, J. 854 : 1930 M. W. N. 1097 : 
I. R. 1931 Mad. 219 : A. I. R. 1930 Mad. 978. 

S. 403 — Applicabilily — Acquittal by 

Court xoithout legal jurisdiclian — Subsequent 
trial by campetent Court, legality of. 

Previous acquittal by a Court having no local 
jurisdiction to. try offence is not a bar under 
S. 403 to the trial of the accused by a com- 
petent Court. In Tc : Shanlcar Tulshiram Navle. 

30 Cr. L. J. 54 ; 
113 I. C. 70 ; 30 Bom. L. R. 1435 : 
1. R. 1929 Bom. 78 : 53 Bom. 69 : 

A. I. R. 1928 Bom. 530. 

S. 403 — Applicabilily— Acquittal for 

want of sanction— Sanction obtained — Subsequent 
trial, whether barred. 

A verdict of acquittal in a case is immune 
from challenge ; but it is only when the ac- 
cused has been “ tried ” and acquitted of an 
offence that the immunity arises. Where an 
accused person is acquitted on the ground 
that the prosecution has not ol)tained the 
necessary sanction for institution of the pro- 
ceedings, subsequent trial of tlie accused after 
obtaining the necessary sanction, is not barred 
by the provisions of S. 403. ISanerJee, Sani- 
tary Inspector, Uoiorah Municipality v. Bipin 
Dehari Ghose. 27 Cr. L. J. 751 : 

95 I. C. 79 ; 43 C. L. J. 110 : 
30 C. W. N. 382 : A. I. R. 1926 Cal. 691. 

S. 403— Applicabiliti/— Banna Munici- 

pal Act (III of ISOS), S.02 (2) and (S)-Prc- 
vious acquittal, when a bar to prosecution— Dis- 
obedience of a notice issued by Municipality 
under S. 92 (2)— Accused acquitted— Subsequent 
direction wider S. 92 (3) In alter building disobey- 
ed — Prosecution for the latter offence not barred 
by previous acquittal. 

The petitioner gave notice to the Municipal- 
ity of his intention to erect building, and 
almost immediately commenced the building. 
Within 0 weeks from the receipt of the peti- 
tioner’s notice, the Municipality at first 
issued two notices, purporting to be under 
S. 121 but subtantially under S. 92 (2) of the 
Burma Municipal Act, to the petitioner re- 
quiring him to keep a passage between his 
building and the next building for scavenging 
purposes. The petitioner failed to obey the 
notice. He was prosecuted for disobeying the 
notice, but was acquitted on the ground that 


Cr. P. CODE (1898), S. 403 

access to the premises for scavenging purposes 
could be had from the back. After this pro- 
secution failed, the Municipality issued an- 
other notice, under S. 92 (2) of the Act re- 
quiring space ' to be left on either side of the 
building within one month. This notice was 
disobeyed, too, and the Municipality instituted 
a fresh prosecution for this disobedience. The 
petitioner was acquitted on the ground that 
he has been tried on the same facts before 
and acquitted. The Municipality then issued 
a notice under S. 92 (3), requiring the peti- 
tioner to alter his buildings so as to leave the 
space as directed in the previous notices. 
The petitioner was again prosecuted for dis- 
i obeying this direction and was convicted : 

I Held, that the disobedience of a direction 
! under S. 92 (3) was not the same offence as 
, disobedience of the previous notices under 
j S. 92 (2), nor were the facts constituting the 
last disobedience facts on which tlic petitioner 
could have been charged with a different off- 
I ence at the previous trials". Some of the. facts 
which constituted the present offence were not 
in existence at the time of the previous trials. 
S. 403, Cr. P. C., tlierefore, did not apply. 

I Oborno Charan Chowdry v. Emperor. 

I 9 Cr. L. J. 578 : 

j 2 I. C. 357 ; 5 L. B. R. 12. 

) 

! S. 403— Applicability, 

I 

Section refers to a fresh trial . Mohanimadi 
j Gul Ilohilla v. Emperor. 33 Cr. L. J. 849 : 

! 140 I. C. 49 : 28 N. L. R. 233 : 

i I. R. 1932 Nag. 118 : 

A. I. R. 1932 Nag. 121. 

S. 403— Applicabilily — Discharge of ac- 
cused — lie-trial. 

! S. 403 applies only to cases of acquittal or 
; conviction, and has no application to a case 
I in which an accused person has been discharged. 
i Parmeshwari Das v. Jagan Nath. 

. 20 Cr. L. J. 403 : 

1 51 1. C. 163 : 17 A. L. J. 867 : 

1 1 U. P. L. R. All. 98 : A. I. R. 1919 All. 315. 

I S. 403 — Applicability. 

Neither S. 403 nor S. 405 applies to secur- 
; ity proceedings. In re : Mulhia Moopan. 

14 Cr. L. J. 559 : 

21 1. C. 159 : 36 Mad. 315i 


•S. 403— Applicability. 


Non-acceptance of Jury verdict due to mis- 
direction— Acquittal or conviction may be 
equally tainted— Re-trial in remand, is part of 
same trial— S. 403 has no application. Abdul 
Khan v. Emperor. 37 Cr. L. J. 707 : 

.162 I. C. 931 : 39 C. W. N. 677 : 

62 Cal. 928 ; 62 C. L. J. 217 : 

8 R. C. 669. 


S. 403 — Applicability — Penal Code, 

Ss. 363, 366 and 498— Charge under S. 498— 
Acquittal— Subsequent charge on same facts under 
Ss. 363, 366— Former Magistrate not competent to 
try charge under S. 366— Plea of autre fois acquit 
— Accused’s right to raise the plea at any stage 
Tests. 
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facts before the Court in this case from those 
dealt with in the previous case, the conviction 
•was illegal. Emperor v. -Dina Nath. 

1 Cr. L. J, 504 ; 
5 P. L. H. 242. 

S. 403~J’m/; Irial—Acquiilal—Con- 

metion on same facts. 

Where an accused has once been acquitted, he 
cannot be convicte d on the same - set -of facts 
for an offence different from the one ■with which 
he -was charged and acquitted. Sobha Mai v. 
Emperor. 29 Cr. L. J. 289 (a) : 

107 I. C. 76 ; A. I. R . 1928 Lah. 332. 

S. 403 — Fresh trial — Acquittal — Fresh 

complaint. 

A previous order of acquittal, in force, whe- 
ther erroneous or not, is a bar to the subsequent 
fresh proceedings based upon the facts dealt 
with before. Dina Ram v. Emperor. 

4 Cr. L. J. 179 ; 
1 P. W. R. Cr. 5. 

S. 403 — Fresh trial. 

Acquittal by Court wanting in territorial 
jurisdiction — Fresh complaint before Court 
having territorial jurisdiction is barred — 
Accused can plead autrefois acquit. V. K. 
Ralhnavalu V. I£. S, Iyer. 

34 Cr. L. J. 1080 : 
145 I. C. 878 : 1933 M. W. N. 713 ; 
38 L. W. 562 : 65 M. L. J. 529 : 
56 Mad. 996 ; 6 R. M. 143 : 
A. I. R. 1933 Mad. 765. 

S. 403 ~Fresh trial — Acquittal of accused 

on charge of cheating — Subsequent charge for 
same offence on different evidence — Conviction, 
whether legal. 

In a charge of cheating the complainant must 
establish that he was deceived, and thereby 
dishonestly induced to deliver property. He 
must disclose all the evidence of deception at 
the trial and where he fails to secure a convic- 
tion of the accused, he is barred by S. 403, 
Cr. P. C., from instituting a second trial for 
the same offence based upon different evidence. 
In re : Mooka Pillai. 28 Cr, L, J. 235 : 

99 I. C. 1035 : 25 L. W. 220 : 
A. I. R. 1927 Mad. 444. 

S. 403 — Fresh trial — Acquittal of one 

accused, whether justifies refusal to issue process 
against another. 

When one person has been tried and acquitted 
of an offence, the expression of a desire by the 
trial Judge that further criminal proceedings 
should not be taken in connection with the 
subject-matter of the trial cannot operate 
as a bar in law to the issue of process against 
another person who was neither tried nor 
acquitted at the previous trial. In such a 
case the plea of previous acquittal would not be 
available to the accused and' the acquittal of 
another person would not bar the issue of 
process against him, but the fact that another 
persen accused upon the same facts of having 
been implicated in the same offence has been 
acquitted may properly be taken into consi- 
deration by the Magistrate in determining rvhe- ; 
ther upon the materials before him there is suffi- j 
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j cient ground for proceeding to issue process unnn 
I the person against whom the complaint has Sn 
preferred. In each case the Alagistrate must 
exercise a judicial discretion having regard m 
^e materials duly placed before him Snbal 
Chandra Namadas v. Ahadullah Sheikh. ‘ 

27 Cr. L. T, 788 
95 I. C. 388 : 30 C. W. N. 546 
53 Cal. 606:44 C. L.hllJ 
A. I. R. 1926 Cal. 795 


S. 403 — Fresh trial. 

Acquittal on charge for allowing prisoner to 
escape does not bar prosecution for violation 
of departmental rule in not having roused 
night officer. Balchand Ram v. Emperor. 

35 Cr. L.J. 486 : 

147 I. C. 773 (!) : 6 R. P. 380 (1) : 

A. I. R. 1933 Pat. 670. 

S. 403— Fresh trial— Acquittal on charge 

of cheating— Trial on charge of falsification 
of accounts on same record, legalilu of— Penal 
Code, Ss. 420, 477- A. ■ 

Two persons AR and NK were convicted, the 
former under S. 420 and the latter under 
Ss. 420/109, Penal Code. They appealed, and 
NK was acquitted, AR moved the High 
Court in revision, which held that the con- 
viction should have been under S. 477-A, 
Penal Code, and directed the Magistrate to 
commit the case to the Court of Session under 
that section. The Magistrate issued a notice 
to both AR. and NK., requiring their attend- 
ance before him to show cause why they" 
should not be committed to the Court of 
Sessions. NK. protested, relying on the fact 
that he had been acquitted by the Sessions 
Judge and that until such acquittal was set 
aside, the Magistrate could not commit him 
again, on the record of the proceedings as they 
then stood, to take his trial for an offence 
under S. 477-A, Penal Code. The Magistrate, 
however, expressed his intention of committing 
both accused to the Sossions. NK, then moved 
the Sessions Judge to set aside the Alagistrate’s 
order in so far as it affected his commitment. 
The Sessions Judge referred the case to the 
High Court for directions ,as to the propriety 
of the Magistrate's order ; Held, that NK. 
could not, so long as his acquittal under S. 420, 
Penal Code stood, be properly tried again, 
upon the record as it then stood, for an 
offence under S. 477 and that if the Crown 
wished to proceed against him, they must do 
so in a proper manner and by a separate pro- 
ceeding, and not upon the original record. 
Emperor v. Nand Kishore Prasad. 

20Cr. L.I. 667: 

52 1. C. 491 : A. I. R <;1919 Pat. 384. 


S. 403 — Fresh trial. 

Acquittal on charge of murder is bar to trial 
on charge of culpable homicide not amounting 
to murder. Emperor v. Abla Tsak. 

33 Cr. D. J. 62 (2) : 
134 I. C. 1219 : 33 Bom. L. R. 349 : 
,55 Bom. 520 : 1. R. 1932 Bom. 3 : 

A. I. R. 1931 Bom. 309. 
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visions of S. 423, Cr, P. C., the provisions of 
S. 403 in that respect, cannot apply. Nazim- 
uddi V. Emperor. . 13 Cr. J. 497 : 

15 I. C. 641 ; 40 Cal. 163. 

Ss. 403, 423 (b), 439 {4)—ApplicabilU!j 

— Appeal against conviction— Acrjuiital — Re- 
trial — High Court's power to alter the finding and 
enhance sentence. 

A High, Court, when hearing an appeal against 
a conviction may, as a Court of Appeal, under 
S, 423, Cl. (5) after the finding of them as a 
Court of Revision under S. 439, Cr. P. C., en- 
hance the sentence so as to make it appropriate 
to the altered finding. In such cases the pro- 
hibition of re-trial contained in S. 403, Cr. P. C. 
does not apply as an appeal to a High Court 
is not a second trial but continuation of the 
trial in the Sessions Court and throws open the 
whole case to the interference of the High 
Court, Komham Bali Reddy v. Emperor. 

15 Cr. L, J. 180 ; 
22 I. C. 756 : 37 Mad. 119 : 
A. I. R. 1914 Mad. 258. 
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S. 403 (2) — Applicability. 

Where accused is guilty of three distinct 
offences, he can be tried for two of the offences 
although acquitted in respect of, the third 
Mnhomed Rafiiq v. Emperor. 33 Cr. L T 41 
134 I. C. 1004 : 25 S. L. £ 9 j' 
I. R. 1931 Sind 156 ; 
A. I. R. 1931 Sind 116. 

S. 403 {4)— Applicability— Acquittal- 

Prosecution on same facts— First Court not com- 
petent to try subsequent charge, effect of. 

Cl. (4) of S. 403 permits a second prosecution 
for an offence constituted by the same acts if 
the Court by which the accused was. first tried 
was not competent to try the offence subse- 
quently charged. In re : Palani Goundan. 

26 Cr. L. J. 1087 : 
83 I. C. 31 : 48 M. L. J. 490 : 
22 L. W. 205 ; 1925 M. W. N. 553 • 
A. I. R. 1925 Mad. 711. 

S. 403 — Autrefois acquit. 


S. 403 (1) — Applicability — Rash driving 

resulting in hurt— Conviction under Motor Ve- 
hicles .4 ct. S. 5 —Fresh prosecution under Ss. 279, 
338, Penal Code, whether barred. 

A motor driver, who drove recklessly and 
thereby' caused grievous hurt to a person, was 
convicted under S. 3, Motor Vehicles Act. He 
was subsequently prosecuted under S. 279, 
Penal Code. It was contended on behalf of the 
accused that the second prosecution was barred 
under S. 403 : Held, that though the accused 
could not be prosecuted for an offence under 
S. 279, P< nal Code, or for any offence circum- 
scribed by the rash driving, yet his conviction 
for rash driving could not protect him from 
prosecution for the consequences of such rash 
driving under S, 338, Penal Code. Gur Narain 
V. Emperor. 29 Cr. L. J. 271 : 

107 I. C. 687 : 26 A. L. J. 160 ; 

A. I. R. 1928 All. 191. 

S. 403 (1), [4)— Applicability — Acquit- 
tal by Court having no jurisdiction — Fresh trial, 
whether barred. 

It is only when a person has been tried by a 
Court of competent jurisdiction for an offence 
and acquitted of such offence that he cannot be 
re-tried for the same offence so long as the 
acquittal remains in force. There is no such 
bar if the Court acquitting the accused had no 
jurisdiction to try him for the offence. Manji 
Jairam v. Kelekhan.- 30 Cr. L. J. 763 : 

117 I. C. 267 : 1. R. 1929 Nag. 219 ; 

A. I. R. 1929 Nag. 161. 

S. 403 (2) — .4 pplicabilily — Section not 

applicable — Effect. 

The Court has however the power in an appro- 
priate case not to allow the accused to be prose- 
cuted a second time for matters arising out of 
the same set of facts even though such a trial 
is not barred by S. 403 (2). Ajodhya Nath v. 
Kshitish Chandra. 33 Cr. L. J. 439 : 

137 I. C. .161 : 35 C. W. N. 1182 : 

I. R. 1932 Cal. 272 : A. I. R. 1932 Cal. 291. 


As far as the Cr. P. C. is concerned, the test of 
the success of the plea of auirefios acquit lies 
in the similarity of the offences under conside-' 
ration. Chit Hlaing Maung v. Emperor. 

32 Cr. L. J. 205 : 

128 I. C. 843 : I. R. 1931 Rang. 59 : 

A. I. R. 1930 Rang. 360. 

S. 403— Autrefois acquit, plea of. 

S. 403, Cr. P. C., is intended to reproduce what 
is the law in England; namely the plea of 
autrefois acquit but in order to plead autrefois 
acquit successfully in india, the accused must 
have been put in peril either before the Jury 
or the Magistrate. In re : Dudekula Lai Sahib. 

_ 19 Cr. L. J. 501 : 

55 I. C. 261 : 33 M. L. J. 121 : 

22 M. L. T, 69 ; 6 L. W. 175 : 

40 Mad. 976 : A. I. R. 1918 Mad. 231. 


S. 403 — Autrefois acquit, plea of — 

When can be raised. 

•In order to plead effectually the doctrine of 
autrefois acquit or autrefois convict, it must 
.appear that the accused has been legally 
acquitted or legally convicted. In re ; Muthu 
Mooppan. (F. B.) 38 Cr. L.-'J. 457 : 

167 I. C. 571 : 1937 M. W. N. 17 ; 
45 L. W. 226 : 1937 1 M. L. J. 334 : 
9 R. M. 475 : I. L. R. 1937 Mad. 664 : 

A. I. R. 1937 Mad, 301. 


3: 403— Autrefois acquit, principal of, 

applicability of —Penal Code (Act XLV of 
S 338— Motor Vehicles Act {VIII of 1914), S. 16 
-^Acquittal under S. 338, Penal Code, whether 
bars trial under S. 16 of Motor Vehicles Act. 


rhe acquittal of a person charged under 
33S of the Penal Code with having caused 
rievous hurt by rashly, driving a motor car, on 
le <»round that it is not proved that he was 
rivTner the car, is, under S. 403, Cr. .F. C., a 
ir to the trial of that person under S. 16 of 
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S. 403 — Fresh trial. 

Autrefois acquit, plea of— Charge of criminal 
breach of trust and cheating on same facts — 
Charge of cheating compounded witli permis- 
sum of Court— Accused acquitted of cheating 
— Effect on charge of criminal breach of trust, 
stated. Emperor v. John Melver. (F. B.). 

37 Cr. L. 1.637 : 

162 I. C. 592 (2) ; 1936 M. W. N. 281 : 

43 L.. W. 548 ; 70 M. L. J. 635 : 8 R. M. 1000 ; 

A. I. R. 1936 Mad. 353. 


S. 403 — Fresh trial — Building house 

without sanction — Trial— Acquittal— Re-trial. 

A person who has been once tried for building 
a house without the sanction of a illunicipal 
Committee and acquitted, cannot be re-tried 
for the same offence simply on the ground that 
the house continues to stand and thus 
constitutes a continuous offence. Saif-ud-Din 
V. Emperor. 18 Cr. L. J. 324 ; 

38 I. C. 436 -. 14 P. W- R. 1917 Cr. ; 

A. I. R. 1917 Lah. 143. 


— S. 403 — Fresh trial — Calcutta Police 

Act, S. 54-A, proceedings under, maintainability 
of, after acquittal on charges tinder Ss. 3S0 and 
411, Penal Code. 

The petitioner was found in possession of 
certain bales of jute with reference to which 
he was tried on charges framed in the alterna- 
tive under Ss. 880 and 411, Penal Code, and 
was acquitted, and an order for the return of 
the bale of jute to him was made. When 
removing the jute from the thana he was 
re-arrested, and proceedings under S. 54-A, 
Calcutta Police Act, were started against him 
Held, that as the petitioner might have been 
charged in the previous trial with an offence 
under S, 54-A, Calcntta Police Act, the present 
proceedings against him were barred. Manhari 
Chowdhury v. Emperor. 19 Cr. L. J. 198 : 

43 I. C. 614 : 22 C. W. N. 199 ; 

27 C. L. J. 434 ; 45 Cal. 727 ; 

A. I. R. 1918 Cal. 406. 


^S. 403 — Fresh trial— Calcutta Police Act, 

S. 6S — Indian Merchants Shipping Act, S. 103 
[iv) — Conviction for assault on Captain of ship — 
Subsequent trial for offence under another 
enactment on the same facts, whether permissible. 

Accused, who was employed on a steamship, 
assaulted the Captain of the ship and was 
convicted of an offence under S. G8, Calcutta 
Police Act. Subsequently the Captain filed a 
complaint under S, 103 (iv), Indian Merchants 
Shipping Act, against the accused on the same 
facts : Held, that the prosecution of the 
accused under S. 103 (iv), Indian Merchants 
Shipping Act, was barred by the provisions of 
S. 403, Cr. P. C. Alfred Laird v. Emperor. 

28 Cr, L. J. 233 ; 

99 I. C. 1033 : 31 C. W. N. 195 : 

A. I. R. 1927 Cal. 224. 


S. 403— Fresh trial— Causing hurl with 

weapon— Acquittal for hurl— Whether bars pro- 
secution under S. 13 (c), ^rms Act. 

Where hurt is caused by means of a weapon, 
the acquittal of the accused for the offence 
under S. 324, Penal Code, does not operate as 
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a 'bar to the tri.al of the accused for an offence 
under S. 19 (c) of the Arms Act. Manjubhai 
Gardhandas v. Emperor. 30 Cr. L. I 1059 • 
119 1. C. 641 : 31 Bom. L. R. 536 • 
53 Bom. 604 : 1. R. 1929 Bom. 513 • 
A. I. R. 1929 Bom. 283. 

S. 403— Fresh trial— Charge of an 

offence tenders. 414 of the Indian Penal Code- 
Previous conviction under S. ill in respect of 
other property stolen at the same lime and from 
the same person. 

Where a person had been convicted under 
S. 411, 1. P. C. in respect of certain property 
stolen on a particular.occasion from a particular 
person, he could not subsequently be tried for 
an offence under S. 414 of the Code in respect 
of other property stolen on the same occasion 
from the same person. Emperor v. Mian Jan. 

3Cr. L.J. 207: 
26 A. W. N. 22 : 1. L. R. 28 AH. 313. 


S. 403 — Fresh trial — Cheating by false 

personation — Subsequent false personation in 
Registration Office for registration of deed — 
Distinct offences — Acquittal of cheating — Pro- 
sceution for Offence at Registration Office, tvhclhcT 
barred — Registration Act S. S3 (c . 

A person falsely represented himself to be 
another and borrowed money by executing a 
deed of mortgage of property standing in the 
latter’s name. He subsequently falsely 
personated the other in the Registration Office 
for the purpose of getting the document 
registered. He was charged with the offence 
of cheating byTalse personation under Ss. 419- 
114 of the Penal Code but acquitted. Proceed- 
ings were subsequently instituted against him 
for ah offence under S. 82 (c) of the Registra- 
tion Act ; Held, that the offence of cheating by 
personation was completed at the time the deed 
of mortgage was signed and the money was 
borrowed and the offence committed in the 
Registration Office was a different and sub- 
sequent offence, and that consequently the 
prosecution for the offence under S. 82 (c' of 
the Regirtration Act was not barred by S. 403, 
Cr. P. C. Me Tok v. Emperor. 

28 Cr. L. J. 908 : 

105 I. C. 236 : 6 Bur. L. J. 201 : 

A. I. R. 1927 Rang. 303. 

S. 403 — Fresh trial. 


'Complainant and Counsel absent due to 
their mistaking the date— Accused acquitted 
under S, 247 — ^No fresh complaint on same 
facts is competent. Abdul Aziz v. Niir 

Elahi, ‘ 

1S2I.C.156;7R.L. 256: 
A T. R. 1934 Lah. 211. 


-S. 403— Fresh trial. 


Complaint, absence of — Acquittal of accused 
jnder S. 291 and subsequent trial under S. 88, 
Penal Code, and conviction— S. 403 did not 
oar subsequent proceedings as in absence of 
jomplaint under S. lOo, charge in prior 
oroceedings could not have been so framed as 
to cover S. 168, Penal Code C-Aufinr v. 
Emperor. 

A. I.R. 1930 Lah. 1055. 
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the complaint of B, they were charged 
with offences under Ss. 147 and 333 of the 
Penal Code. B’s allegation was that the 
accused were . assaulting A. when he inter- 
fered and tried to stop them and that there- 
upon the accused turned upon B. and beat 
hini ; Hcldy that the second trial was not 
barred by S. 403 (I) of the Cr. P. C, Haijat 
Khan v. Emperor. 19 Cr. L. J. 121 (b) : 

43 I. C. 409 : 4 P. L. W. 21 : 
A. I. R. 1918 Pat. 165. 

— — S, 403 — Competency. 


2804 
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There is nothing in law against the 
entertainment of a second complaint on the 
same facts on which a person has already 
been discharged, inasmuch as a discharge is 
not equivalent to an acquittal. But unless 
very strong grounds are shown, e. g., new facts 
are discovered- which were not within the 
knowledge of the prosecution , when the first 
charge was brought, a person who has once 
been discharged ought not to be harassed 
again on the same charge. In re : Malariil 
Koitayil Koyassan Kulty. 18 Cr. L. J. 329 * 
38 I. C. 441 ; A. I. R. 1918 Mad. 494! 


The “ competency” of the Court to try an 
offence does not mean the status or character 
of the former Court to try the offence with 
which the accused is subsequently charged, 
but it also includes within its purview cases 
in which the Court, though otherwise qualified 
to try the case could not have done so, 
because certain conditions precedent for the 
exercise of its jurisdiction had been fulfilled. 
Emperor v. Ram Rakha. 39 Cr. L. ]. 960 : 

177 I. C. 894 : 40 P. L. R. SOI : 

11 R. L. 375 ; A. I. R. 1938 Lah. 625. 

S. 403— Competent to try, meaning of. 


Ss. 403, 437 — Discharge of accused — 

Fresh complaint. 

The discharge of an accused person or the 
dismissal of a complaint is no bar to the 
institution of fresh proceedings otherwise than 
under S. 437,' Cr, P. C. But a Magistrate 
entertaining a complaint in such circumstances 
is bound to exercise a proper discretion. 
Mi The Kin v. Nga E Tha. 1 Cr. L. J, 867 : 

U. B. R. 1904 Cr. P. 19. 

Ss. 403, 437 — Discharge of accused — 

Inquiry —Discharge without riiaking any judicial 
investigation, second complaint. 


The expression “ competent to try ” in 
Cl. (4) of S. 408 of the Cr. P. C., refers 
to the character and status of the Tribunal 
when it refers to the competency to try the 
offence. Emperor v. MengraJ Devi Das. 

23 Cr, L. J. 305 : 
66 I. C. 657. 

Ss. 403, 259 — Discharge— Co;np/ni;ia«l* 

absence of — Discharge — Second complaint. 

Where an accused fias already been discharged 
under S. 259, Cr. P. C., a .Magistrate has juris- 
diction to entertain a second complaint .against 
him based on the same facts. Bijoo Singh v. 
Emperor. 18 Cr. L. J. 296 : 

38 I. C. 328 : 2 P. L. J. 34 : 
3 P. L. W. 432 : A. I. R. 1916 Pat. 109. 


-S. 403— Discharge of accused. 


After discliarge by Magistrate, Sessions .Judge 
cannot order prosecution for .same offence. 
Gaya Din Lai v. Emperor. 

147 I. C. 1144 (2) : 11 O. W. N. 264 (2) ; 
6 R. O. 365 : A. I. R. 1934 Oudh 259 (1). 

S. 403— Di.sc/iarge of accused. 


Discharge, whether before or after hearing all 
prosecution evidence, is not an acquittal so. 
as to b.ar further trial for the same offence and 
S. 430 empowers the Magistrate to order 
further inquiry, Nazir. .-Ihinad v. Emperor. 

36 Cr. L. J. 202 : 

152 I. C. 884 : 4 A. W. R. 37 ; 

7 R. A. 412 : A. I. R. 1934 All. 944. 


-S. 403 — Discharge of accused — With- 

drnioal of complaint — Second complaint. 


Where a Magistrate discharged an accused 
person without making any judicial 
investigation into the merits of the complaint 
Held, that he was competent to again inquire 
into the same charge on a complaint. 
Alanddin KJian v. Emperor. 15 Cr. L J. 638 : 

25 I. C. 838 : 17 O. C. 273 .• 1 O. L. J. 487 ; 

A. I. R. 1914 Oudh 406. 

Ss. 403, 49i— Discharge of accused— 

Withdrawal of complaint and discharge of accused 
— Fresh trial. 

Where a case under .S. 354, Penal Code, was 
allowed to be withdrawn under S. 494, 
Cr. P. C., and the accused was ' discharged and 
the accused was again put to trial on the 
same facts on a fresh complaint ; Held, that 
the previous order of discharge did not prevent 
the fresh complaint being enquired into and 
it was not necessary to get the previous order 
of discharge set aside before proceeding with 
the trial of the accused. Lori Chand Saha v. 
Niroda Sunddri Saha. 31 Cr. L. J. 1153 ; 

127 1. C.' 63 : 34 C. W. N. 196 ; 

A. I. R. 1930 Cal. 369. 


-Ss. 403, 494 fa)— Discharge of accused— 


Fresh complaint. 

An order made under S. 494 (o), Cr. P. C., is 

an order of discharge of the accused person 
and, therefore, S. 40.8 does not debar the 
entertainment of a fresh complaint on the 
same facts. There is nothing m law to prevent 
a Magistrate from entertaining a complaint 
after the discharge of the .accused person in a 
previous Police case on the same facts. 

Ramanand Lai y- 26 Cr L. J. 129 • 

83 I. C. 689 : 1924 Pat. 226 : 
A. I. R. 1924 Pat. 797. 
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jointly filed a complaint against A, charginc 
A wjth criminal breach of trust and mis- 
appropriation in respect of all the items 
The complainants thinking that the offences 
should not be jointly tried, addressed a 
petition to the Magistrate that the trial 
should be limited to items concerning B. 
•The Magistrate “filed’’ the application, but 
confined the trial to items concerning B. 
A and B compromised the case. C filed a 
fresh complaint on the same, faets as re- 
gards items borrowed from her ; Held, that 
the Magistrate was not precluded by law 
from re-hearing the complaint or from enter- 
taining the fresh complaint of C on the 
same faets. To set up the plea of aiUrcfois 
acquit, it is essential that ttiere must have 
been a previous trial of the offence charged, 
terminating in an order of acquittal. 

30 Cr. L. J. 1149 : 

120 I. C. 117 : 1. R. 1930 All. 5 : 

1930 A. L. J. 85 ; A. 1. R. 1930 All. 92. 

S. 403— Fresh trial. 

Jury not addressing themselves to alternative 
charge under S. 307, I. P. C, — Still fresh trial 
under S. 307 on same facts is barred when 
accused is acquitted under S. 397, I. P. C., 
In Tc Penu Matcha JanaMrawaroju. 

35 Cr. L. J. 783 : 

148 I. C. 844 ; 1934 M. W. N. 41 : 

39 L. W. 433 : 66 M. L. J. 653 : 

57 Mad. 554 : 6 R. M. 543 : 

A. I, R. 1934 Mad. 311. 

S. 403 — Fresh trial — Madras Local 

Boards Act, S. 159 — Encroachmcnt—Prosccuiion 
by District Board— Acquittal on the ground that 
property was "within Union Board—Plca of autre- 
fois acquit. 

The District Board of Tanjore brought a 
case against the accused for failing lo re- 
move an encroachment in a road after notice 
to remove it. The accused pleaded that the 
road was within the jurisdiction of the 
Ayyampet Union and tiiat the District Board 
had, therefore, no autlmrity to order the 
removal of the encroachment and the ac- 
cused was acquitted on tliis ground; the 
Union Board, thereupon, sent a fresh notice 
to the accused to remove the encroachment, i 
the accused was again prosecuted for failure 
to remove it but was acquitted on the 
ground that he had once been tried for 
the same offence on the same faets : Held, 
that the acquittal was wrong as tlie subse- 
quent case was not on the same facts as 
the previous one. Union Board, Ayuampel 
V, Bamachandra. 32 Cr. L. J. 228 (a) ; 

129 T. G. 80 : 1930 M: W. N. 500 : 

I. R. 1931 Mad. 224 : 33 L. W. 107 : 

A. 1. R. 1930 Mad. 971. 

S. 403 — Fresh trial on same facts when 

barred — Autrefois acquit, doctrine of — ‘Distinct 
offence,’ meaning of~Pcnal Code {Act XLV 
of 1860), Ss. 379, 411— Burma Forest blinks, 
rr. 21, 71. 

Under the Cr, P, C., the plea of autrefois 
acquit cannot be sustained on the same facts 
for a different offence unless the require- 
ments of S. 403, Sub-s. (1) are fulfilled. 
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and conversely, the plea cannot be 
defeated in similar circumstances except 
under Sub-s. (2) of the same section. The 
expression ‘distinct offence’ in S. 403 
Sub-s. (2), Cr. P. C., means an offence 
entirely unconnected with the former offence. 
Where a person was charged under R. 21 
of the Burma Forest Rules with having 
extracted teak timber without a license and 
under R, 71 for converting timber at a 
saw pit without a shw pit license, and 
with other offences, and the prosecution 
withdrew the former > two charges but 
subsequently prosecuted him afresh on the 
same facts for offences under .Ss. • 379 and 
411 of the Penal Code : "Held, that the 
principle of autrefois acquit applied and that 
the prosecution for offences under Ss. 379 
and 411 of the Penal Code was illegal. 
Yeok Kxtk v. Emperor. 

29 Cr. L. J. 930 ; 
ill I. C. 850 ; 6 Rang. 386 ; 

A. I. R. 1928 Rang. 252. 

— S. 403 — Fresh trial — Penal Code, 

S. 120-B, 121-A — Conspiracy to overawe Govern-' 
menl by killing Europeans — Conviction for con- 
spiracy to overawe Government — Subsequent trial 
for conspiracy to kill Europeans, maintainability 
of. 

A person, who has already been convicted 
of an offence under S. 1'21-A, Penal Code, for 
a conspiracy to overawe the Government of 
India by means of criminal force, to wit, 
by causing bombs to be thrown at British 
ohicers cannot, on the same facts, be sub- 
sequently convicted under S. 120-B, Penal 
Code, for a conspiracy to kill the Europeans, 
liaving regard to S. 403 of the Cr. P; C., for 
in such a case, there are not two con- 
spiracies, one to overawe the Government of 
India and another to kill the Europeans; but 
the conspiracy is one, the killing of 
Europeans being tlic means to be employed 
for csirrying out the object of over- 
awing the Government of India. Hussain v. 
Emperor. 25 Cr. L. J, 1241 : 

82 I. C. 269 : A. I. R. 1925 Lah. 157. 


S. 4(}3~-Fresh trial— Penal Code {Act 

XLV oflSGO), Ss. 120-B, 193, 467, 471— Trial 
for offence under S. 193— Acquittal— Charge under 
Ss. 407, 471 on identical facts, whether can be 
proceeded zvith. 


Accused was charged with an offence under 
>. 198 of the Penal Code and was acquitted 
ifter a careful trial. He was subsequently 
•barged under Ss. 407 and 471 read with 
J. 120-B of the Penal Code upon facts which 
vere wholly inseparable from the facts upon 
vhich the previous ca e against him had 
jroceeded : Held, that the present charge 
iould not be proceeded, with in view of the 
wevious trial. Cheragali Bepari v. Salish 
Ihandra Gliose. 26 Cr. L. J. 1023 : 

87 I. C. 847 : 30 C. W. N. 384 : 
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S. 403— Fresh trial— Penal Code {Act 

XLV of. 1860), Ss. 366, 376— Acquittal on charge 
of abduction— Subsequent trial for rape. 

The accused was originally put on his trial, 



aqi SaiqsmSui^jsip aouapiAO jo aouasqc oin 
ui ‘ppii : ps^oajjo uaiji. tjuauiqoTJOiouo 

avil- jo ssaoxa m sbav paioiAuoo aiaAi pasnooe 
aqi iioiifAi aoj’qaaj^s aijq uo quaiuqoGoaoua 
aqq qGqq Moqs oq asGO quasaad aqq ui aouapiAO 
on SGAV aaaqx ‘aauaflo auiEs aqq jo paqqinboB 
puB joj pauq iCisnoiAaad amos aaaAv 
•qaaiqs b uodn SuiqoBoioua puB Suiqonaqsqo loj 
‘qoy iBdioiunj\[ qBfun^ ‘q >91 ‘g aaputi aauajjo ub 
JO pajajAuoo iCiUBrarans aiaAA saauoiqiqad aqx 

•iioijnoQsoxd ominf 
0} dog — iDjipiboy — p.u; ysoxg — £01' "S 

•089 ‘FO ie : Z£6 D ‘I L 
' It'S *1 ”1 ••‘D TT 'umig xvipfn 

'A jtvpjLVg wiiojj ’uoiqBaasoad Jiaqq paqoaaip 
qoiqAi aq8jqsi3Gj\j aqq jo aapao aqq apiSB qas 
qou pip saauBqsuinoaio aqq aapun qjnoo qSiji 

soosaad asaqq jo uoiqnoasoid aqq 
paaapuai qoiqAi aib[ jo uoisiAOjd ou sbav aaaqq 
qsqq ‘ppjj iBiaq aiaqq uodn qnd aaaAA uoiq 
-OBSUBjq aqq ui paqBoqdun uaaq OAuq oq paSaqu 
suosaad xis ‘iiquanbasqng 'pasnaoB aaaqq aqq 
paqqinboB aSpnp suoissag aqj, ’paAOjd jCjiaoq 
-oBjsiqBS SBA^ asBO aqq quijq qqSnoqq sjossassy 
aqq jo auQ •saouBqsuinaaia quaaajjip aapun 
qqsap snj qqiAv qaui pafBooap aqq quqq uoisnpuoa 
aqq oq atuBo puu ‘vCaoqs aqq jo qqnaq aqq oq sb 
qqnop Suoaqs XaaA b tuiq oq paqsaSSns saauuqs 
'umaaia puB sqoBj aqq quqq uoiukIo ub passaad 
-xa puB aouapiAa aqq paAaijaqsip oqAv ‘aSpnp 
suoissag aqq aaojaq paiaq aaaAV uiaqq jo aaaqq 
“0 'd ’I am JO S08 POB 938 ‘Sf-T ’Sg aapun 
saouago qquv paSauqo aaoAV suosaad ^CquaAij, 

•sasy/o /o ivpt 0} 

dvq studof — pasnoov-oo fo oiuos /o jnjjjnS 

-oy — jDjjmSoy — jou} i/saaj— £0fr ’S ‘ — 

•09 •iBD oeoi •« •! -v 

•• 8W -N -AV 3 €£ : 69 '0 I fZl 

• £19 i •’1 ••‘D I£ 

'uwg tdog -a vlipvdg pivdqsviivg 
•ujBSB qinBSSB aoj paiaq aq qou pjnoqs 
pasnooB aqq ‘aouaquas aqq Suisodmi ui jBiaq 
snoiAaad aqq ui qunoooB oqui uaquq uaaq puq 
qjUBSSB JO qoBj aqq sB quqq ‘ppg ■ aouaaanaao 
auiBS aqq qqiAv uoiqoauuoo ui qiiiBSSB aoj 
paSauqa uib3b aaaAV pasnaaB aqj, 'qinussB Xub 
paqqpuuioa qou pBq oqAv pasnaaB OA\q aaqqo 
aqq uodn quqq luaqq uodn saug aaiAuaq paqaigui 
joaaaqq uoiqBaapisuoa ui puB ‘quBuiBjdiuoo 
aqq uodn qpiBssB ub paqqiuiuioa pBq 
pasnaoB oi[q quqq qoBj aqq qunoooB oqui qooq 
ssajaqqjaAau qano3 aqq ‘aoua^o quqq jo qoadsaa 
ui pBajd oq pajjsu uoisbooo quqq uo qou aaaA\ 
pasnaaB aqq puB jBiiq quqq ui qjnBssB jo aSiBqo 
ou SBAi ajaqq qSnoqx 'qoy SiCBAVjiB^ aqq 
aapun paqaiAuoa puB paiaq aaaAA pasnoau aqx 

‘qoiAUOD sioj aaqny — jpivsso dof 
uojpiodsodd ys9jg—omd}uas Sinsodiuj, ui junooov 
o]ui uayvj ipivssy — py slivaijwg dapun paptauoo 
pun paid) pasnooy—iDidt ysadg — £0i' 'S — “ 

06 -nv 6161 H -I -V •• 9^ IIV •H T. d *a z 
= S8 -f-TV n-ZU3-lVS 

• t'91 *1 "T. ’•*3 IZ 'doxadtug -a xaptivtu tuvg 
•sqaBj. auiBs aqq uodn aouajjo aiuBS aqq aoj paiaq 
aq Xiquanbasqns qouuBO aq ‘paqqmboB si piiB 
aouajjo aqiaads n aoj paiaq si uos’aad b aa’aq^^ 

•spof auiDs uo 

lopi ntsndasqns—jontnbay—aauaffo oifwads xof 
‘fo jDU} ‘pasnaay—]DU} vsaxg~£Q^, 

£01^ -s '(8681) aaOD d -^3 


•S£| -guEa 8261 -H I •V 
J iSl 626T •H •! = iit' O I 9TT 
• 0£9 '£ "T. •■*0 0 £ ‘doxadmg 

•A tfiQ B/i/p ’Q ■ j ’AQ ‘80J’ •S JO sqj 

qsuiuSB SI saqaaads snoiqipas auius aqq aoj ‘apo[) 
jBuajj 'y-'psi ‘g aapun uoiqoiAUOO puu iBuq 
quanbasqns n ‘luiq i^q apuiu saqaaads snoiqipas 
qqiAA uoiqoauuoo ui ‘-q 'j •ao ‘8ix pun gOI •SS 
aapun kqunoas qsjuanj oq aanpuj aoj jibC oq 
quas uaoq Apnaain snq pasnooB aqq oaaqAX 

• Tn 


ajdptttdd ‘pmuoa sioj aaqny — saqaaads amvs qi}ca 
uoipauuoa m uogipas xof jvui juanbasqng — aovad 
Suidaaq xof diunaas qsiuxnf o} axnjtof xof iwi 
0} ]uas pasnaay — ivu} qsaxg — £0t’ •S 


■m *UV 0£6T H ‘I -V •• ESS 3 I fZl 
■ 9U -f 3 -JD I£ 

•oPiwquvg •Adoxadmg •paqqiuiuioo 
uaaq puq saoiiajjo luaoAas aqq jo qoiq.n 
oq SB i[B qn qqnop Xub jo uojqsonb ou sbav 
aaaqq ‘iBiaq snoiAaad aqq ui sb ‘COX' 'S -lopoo 
paaauq qou sbav [Biaq quanbasqns aqq quqq ‘PPH 
’ V'OIS •& Japuii IBiaq uo qnd ^Cjquanbasqns ■ 
SBAV pasnooB aqj, quiaq quqq ui aouajjo quqq 
JO uiiq qoiAuoo qou pjnoo aq quqq pjaq ‘apoQ 
jBuaj 'y-gic ‘g aapun aouajjo ub jo XqjmS sbav 
pasnooB aqq quqq uoiuido jo sbav aq qSiioqq 
‘aSpnp aqq puu quouiqaqu jo paqqinboB sbav ajj 
•quaiuqaqn jo aSanqo b uo ^qiooBp jo osbo aoiad 
B ui jBiaq uo qnd sbav pasnooB quasaad oqx 


'Jo adoas ‘oSS 

‘apoj juuag ‘y-giz ‘S aapun fiptnSpunof pasnaay 
— iuawpqo fo ppuxboy—fijiooDp fo luautpqv q\iai 
paSxvqa pasnaay—joixj qsaxg — £01^ •S 


TIE -PBPV iiE6I *H -I -V : Et-S 'IM ‘H 9 
: WS •P®JAI LS • ES9 'I •T 'Vi 99 •• m 'M "I 6E 
5 It' -N -M •IM K6I : m ‘3 -I 8^1 
• £8i *f "1 ••*D SE "nfvxDumxiqvuof vipiownuag 
; ax uj ‘pajanq si loe *g aapun jsuibSb {buj; 
— *0 •! ‘Z68 'S Japun paqqinbou pasnooy 


•ivuj qsaxg—zo^ ‘S' 


•Oit' ’qpnO ££6l •« •! ’V •• t-OI 'O 'd 9 
: S68 •N 'A\ 'O 01 = (Z) I'SE 3 'I 9H 
■ 9Z -f H '^3 S£ 

'xoxadmg 'a oouunj,\r 'aouajjo quqq paqqiuiuioo 
aABq oq pauiaap aq qouuBO saSpiaqaua jo 
uoissassod jo aSaBqo b jo paqqinboB pasnooy 


■jojdj i/saj j-EOt- ’S 

•9I£ -l^D S£6t 'a -I -V 
•• TZ 3 -a 8 •• 6H '1^3 Z9 ■ 8Z9 3 1 9SI 
: Z86 •£ '3 ■•>0 9E -doxaduig -a tivtuqvg 

pipqy •80|> 'g kq paaanq qou si i^onaidsuoa 
quanbasqns aqq joj pasnooB auius aqq jo {Biaq y 
•IBMj qsaJi[~E0|7 -g 

•Zi8 -iiv fr£6i -a -I 'V 

•• (Z) 6S 'W 'dL- £IZ •a 'A\ -V f 
• 81-9 -f •T •V t'EOT : 9001 'D ‘I OSI 
, Ull 'f '3 '^3 SE 

•doxadmg 'a xng jjy •lugaui qou pjoq 
jEiaq quanbasqng — jBqqinboB oq qunouiB qou pip 
‘jBssiuistp JO japaQ— uoiqoiAno3— quBUiBidiuoa 
JO uoiqBuiuiBxa pun sassauqiAv jo uoiqBuiuiBxa 
-aqj — papj aq oq paqoaaip quiBiduioo qsaa^ 
— .quiBjdiuoo aqq Suissiiusip aa'paQ , — 003 ‘S 
aapun pauiuiuxa uaaq qou puq quBUiBiduioa quqq 
aqBaqsioBjY /^q iCaaAOOSiQ — aSanqa jo guiuiuaj 

•JUlBldUIOO JO JESSItUSIQ— £ 0 fr 'g 

EOfr •S ‘(8681) 3003 d ‘^3 


(otei— ?06i) xsaoiq ivnimihq vjqnii iiy 


998Z 



2379 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2880 


Cr. P. CODE (1898), S. 403 

— — ~S. 402— Fresh trial— Properties stolen on 
different occasions — Presumption that they were 
received also on different occasions— Separate 
trial, if valid — Burden of proof. 

Where “property is stolen at different dates, 
the presumption is that the property passed 
from the hands of thief to the receiver of 
the stolen property at different dates and 
the burden is shifted from the Crown to the 
accused to prove that it passed to him at 
nne and the same time. In the absence of 
such proof, a subsequent trial in respect of 
different items of property stolen on a 
different date is not barred by the provisions 
of S, 403 by reason of a prior acquittal with 
regard to another item of property. Dadlomal 
V. Emperor. 27 Cr. L. J. 1256 : 

98 I. C. 104 : A. I. R. 1927 Sind 53. 

S. 403 — Fresh trial — Regisiration Act, 

S.82-(c) — Acquittal on charge of forgery — Trial 
under Registration Act, whether barred — Sanction, 
whether necessary. 

The aequittal of a person of offences of 
forgery and abetment thereof under the Penal 
Cod^e bars his trial for an offence, under 
S. 82 (c) of the Registration Act, on the 
same facts. No sanction is required for a 
prosecution under S. 82 (c) -Registration 

Act. Mating Singh v. Emperor. 

25 Cr. L. J. 191 : 
76 I. C. 431 : 1 Rang. 299 : 
A. I. R. 1924 Rang. 213. 

S. 403 — Fresh trial — Re-trial on same 

fads. . 

Where a person has been tried and acquitted 
of an ofience arising but of a particular set 
of facts, he cannot be tried again for a 
different offence based on the same set of 
facts. Fateh Mohammad v. Emperor. 

27 Cr. L. J. 1019 : 
96 1. C. 875 : A. I. R. 1926 Lab. 639. 

S. 403 — Fresh trial. 

Re-trial, order for — Conviction has to be 
reversed — Reyersal does not amount to ac- 
quittal referred to in S. 403. Emperor v. Bah- 
raichi. 36 Cr. L. J. 1333 ; 

158 I. C. 200 : 1935 A. L. J. 1077 : 

8R. A. 291. 

S. 403 — Fresh trial. 

S. 403 (1) will operate in cases covered by 
Ss. 236 and 237, but will not operate in cases 
covered by S. 235, Sub-s. (1). In rc ; Ochhavlal 
Bhikharbhai. 35 Cr. L. T. 112 : 

146 I. C. 587 : 35 Bom. L. R. 985 : 
58 Bom. 23 : 6 R. B. 159 : 
A. I. R. 1933 Bom. 447. 

. S. 403 — Fresh trials separate charges. 

Under S. 403, Cr. P. C., when a separate 
charge has been framed against a person 
under any of the sub-sections other than 
Sub-s. (1) of S. ■ 235, he cannot be tried 
for the separate charge when he has once 
been convicted or acquitted of one charge. 
Ghamandi Nath v. Balu Lai. 

30 Cr. L. J.. 1089 : 
119 I. C. 575 : 1929 A. L. J. 1056 : 

I. R. 1929 All. 1071 : 
A. I.R. 1929 All. 899. 


Cr. P. CODE (1898), S. 403 

S.. 402— Fresh trial— Trial in Native 

State— Trial for same offence in British India 
legality of. ’ 

A trial by the State Court bars a trial by 
Courts in British India on the same facts 
and for the same offence, by virtue of the 
provisions of S. 403, Cr. P. C. T'eja Singh v 
Emperor. . 24 Cr. U. J. 715 : 

73 I. C. 939 : 4 L. L. J. 574 : 
A. I. R. 1924 Lah. 238. 

S. 403 — Fresh trial. 

Trial of accused under Ss. 19 (b) and 20, 

Arms Act — Conviction only under S. 20 

Appeal— Sessions Judge setting aside convic- 
tion and observing Magistrate might commit 
— Commitment without inquiring under' 
Chap. XVIII — Order of committal is wrong in 
law — S. 403 does not bar prosecution under 
S. 19 (6) or S. 23. Nagendra Nath v. Emperor. 

33 Ct. L. J. 770 ; 
139 I. C. 470 : 36 C. W. N. 926 : 

, I. R. 1932 Cal. 628 : 
A. I. R. 1932 Cal. 683; 

S. 403 — Fresh trial — Trial under Ss. 407, 

411 and 414,'Penal Code — Subsequent trial under 
S. 54- A, 'Calcutta Police Act-Goods forming the 
subject in both cases identical — Second trial held 
bad. 

IVhere the goods which formed the subject 
I of a charge under Chap. XVII, Penal Code, and 
of a charge under S. 54-A, Calcutta Police Act, 
j were identical : Held, that the accused should 
I have been tried for all these offences at one 
trial and should not have been subjected to 
two trials in respect of his possession of the 
same goods. Chaito Kalioar v. Emperor. 

A. I. R. 1928 Cal. 240. 


S. 403 — Fresh trial. 

Under S. 403, Explanation, the dismissal of 
a complaint of the discharge of the accused is 
not an acquittal and therefore, is no bar to 
a further trial under S. 403. Suraj Bali v. 
Emperor, 36 Cr. L. J. 65 : 

152 I. C. 245 : 56 All. 750 : 
7 R. A. 320 : A. I. R. 1934 All. 340. 

S. 403 — Fresh trial. 

Warrant case— Police withdrawing charge— 
Order of tacquittaP is really one of discharge 
and S. 494 (a) applies— Subsequent trial on 
private complaint is not barred under S. 403. 
Tolladagu Musalayya v. MaleliRai^aRao. ^ 

140 r. C. 322 : 36 L. W. 641 : 
1932 M. W. N. 1230 ; I. R- 1932 Mad. 850 : 

A. I. R. 1933 Mad. 98. 

S. 403 — Fresh trial. 


When o'n the ground of there being no proper 
complaint, Magistrate ordered ‘filing’ of com- 
plaint and release of accused, order does not 
amount to acquittal and subsequent trial is 
not barred. Nafur Sardat v. j jgj 

141 I. C. 636 : 36 C. W. N. 1038 
60 Cal. 149 : 1- R- 1933 Cal. 153 
A. I. R. 1932 Cal. 871. 
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Cr. P. CODE (1898), S. 403 

S. 403 — Fresh trial — Acquittal on charge 

under 5?. 325, 147, Penal Code — Subsequent trial 
under S. 302, Penal Code. 

Acquittal of an accused under Ss. 325, 147, 
Penal Code, by a Magistrate does not bar a 
subsequent trial of the aceused on ihe same 
facts for an offence under S. 302, Penal Code. 
Yad Ram v. Emperor. 27 Cr. L. J. 615 : 

94 I. C. 359. 

S. 403 — Fresh trial — Acquittal on charge 

under S. 49S, Penal Code — Prosecution for sub- 
sequent detention, vohether barred. 

The previous acquittal of an accused on a 
charge under S. 498, Penal Code, is not a bar 
to subsequent proceedings under the same 
section on a charge of subsequent detention of 
the same woman. Waryam Singh v. Emperor. 

29 Cr, L. J. 3 : 
106 I. C. 339 ; 29 P. L. R. 52. 

S. 403 — Fresh trial — Acquittal on charge 

under S. 465, Penal Code, lohelher prevents si(b- 
sequent trial for offence under S. 467. 

A person tried and acquitted on a cliarge 
under S. 465, I. P. C. may, on tlie same facts, 
be committed to the Court of Session for trial 
for an offence under S. 467 on allegation of 
the prosecution that the document said to 
have been forged is a valuable security. Such 
a case clearly falls within the purview of 
S. 403, Cl. 4, Cr. P. C. Abdul Hakim Khan v. 
Emperor. 19 Cr. D. J. 388 : 

44 I. C. 740 : A. I. R. 1919 Cal. 464. 

S. 403 — Fresh trial. 

Acquittal on two charges and conviction on 
two — Appeal against conviction— Order for re- 
trial — Charges on offences of which accused 
had been acquitted, cannot be framed. Lala 
v. Emperor. 35 Cr. L. J. 668 : 

148 I. C. 339 : 1933 A. L. J. 1446 : 

L. R. 15 All. 24 Cr. : 
56 All. 210 : 6 R. A. 683 : 
A. I. R. 1933 All. 941. 

S. 403 — Fresh trial — Acquittal under 

S. 147, Penal Code, iohelher bars trial under 
S. 1S6. 

The acquittal of an accused person in a case 
under S. 147, Penal Code, is no bar to his 
trial for an offence under S. 180 of the Code. 
Tamok Lai Mandar v. Emperor. 

22 Cr. L. J. 222 ; 
60 I. C. 334 : 1920 Pat. 235 : 

1 P. L. T. 654. 

^S. 403 — Fresh trial — Acquittal under 

S. 49S, 1. P. C. — Opposite finding on same evi- 
dence under S. 363, Indian Penal Code, illegal. 

The petitioner was alleged to have taken or 
enticed away a married woman from her father- 
in-law’s house together with her two minor 
sons. He was tried for an offence under S. 498, 
I. P. C., but was acquitted on appeal by the 
District Magistrate who held that there was 
no evidence to .show that he was present when 
the woman ran away with her infants.' Then 
he was tried under S. 363, 1. P. C. w'ith having 
kidnapped the infants. The Magistrate who 
tried this latter case and the Sessions Judge 


Cr. P. CODE (1898), S. 403 

on appeal held on the very same evidence, 
overruling the finding of the District Magis- 
trate in S. 498 case, that the petitioner did 
take array the woman with her minor sons : 
Held,' (1) that the petitioner having been 
acquitted of tire offence under S. 498, I. P. C., 
could not, in this or in any other case, be 
deemed to have committed that offence. 
Ganesh Das v. Emperor. 12 Cr. L. J 94 • 

9 I. C. 551 : 56 P. L. R. 1911. 
S. 403 — Fresh trial. 

An illegal conviction stands on a different 
footing from a conviction by a Court without 
jurisdiction and a second prosecution is barred 
by S. 403, Cr. P. C. Ram Piyari v. Emperor. 

32 Cr. L. J. 731 : 
131 1. C. 373 : 1. R. 1931 Lah. 469 : 

A. I. R. 1931 Lah. 199. 

S. 403 — Fresh trial. 

Autrefois acquit — Acquittal under S. 291, 
Penal Code— Fresh trial under S. 291 — S. 403 
no bar. Chuliar v. Emperor. 

32 Cr. L. J. 253 : 
129 I. C. 224 : I, R. 1931 Lah. 160 ; 

A. I. R. 1930 Lah. 1055. 


S. 4QZ— Fresh trial. 

Autrefois acquit bars second trial on same 
facts — Autrefois acquit is based on same princi- 
ple as autrefois convict. In re : Pernwnakha 
Jankiramaraju. 35 Cr. L. J. 783 : 

148 I. C. 844 : 1934 M. W. N. 41 : 
39 L. W. 433 : 66 M. L. J. 653 ; 
57 Mad. 554 ; 6 R. M. 543 : 
A. I. R. 1934 Mad. 311. 


S. 403 — Fresh trial — Autrefois acquit, 

plea of~Acquittal on one charge, whether bars 
re-trial on fresh charge on the same facts — Rioting 
— Kidnapping — Abduction — Penal Code Ss. 143, 
147, 363, 365. 

The accused were charged 
minor girl under S. 363, 
with rioting under S. 147 
object of kidnapping the 


with kidnapping a 
I. P. C., and also 
with the common 
girl. The trying 


Magistrate found that the girl was not proved 
to be under sixteen years so he held that the 
charge of kidnapping could not be substained, 
and that in consequence, the charge of rioting 
with the common object of kidnapping also 
failed. He, however, convicted them under 
S. 143, I. P. C. of being members of an unlaw- 
ful assembly, the common object of which was 
to commit assault and wrongful restraint. On 
appeal, the Sessions Judge set aside tlie con- 
viction and the sentence on the ground that 
the accused, having been acquitted of the 
charge of rioting in order to kidnap, could not 
be convicted of being member of an unlawful 
assembly with a different common object,’ but 
at the same time he directed the accused to 
be tried afresh on charges of abducting the girl 
in order to confine her secretly and of rioting 
witli that common object under S. 365 and 
147, I. P. C.: Held, that the accused were 
entitled to the protection of S. 408, Cr. P. C., 
-and could not be tried afresh for offences 
under Ss. 40.5 and 147, I. P. C. Kala Hath v. 
Emperor. 21 Cr. L. J. 689 : 

‘ 57 I. C. 929 : 24 C. W. N. 855 : 

A. I. R. 1920 Cal. 568. 
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Cr. P. CODE (1898), S. 403 

^39 — Fresh trial— Penal 
Codc, Ss. Id7, 30i— Enquiry 1)]) Magistratc-Pcti- 
Uon by complainant to District Magisiralc for 
commitment to Sessions, rejection of—A'-ensed 
acquitted in rsepecl of offence under S. 147 and 
discharged in respect of offence under S. 304 
S^sions Judge, order by, directing commitment, 
legality of. ’ 


The Police charged the accused before a 
Sub-Magistrate under Ss. 147, 323 and 325 
Penal Code. During the course of the enquiry 
E* IV. Iso. 1 who had initiated proceedings 
before the Police, applied to the District 
Magistrate to commit the case to the Sessions 
Court.- The District Magistrate rejected the 
petition, holding that the petition was in- 
competent and that the Police alone had a 
locus standi to move in the matter. The Sub- 
Magistrate acquitted the accused of the offence 
under S. 147, Penal Code. After the termina- 
tion of the trial, P, AY. No. 1 applied to 
the Sessions Judge under S. 430, who order- 
ed the committal of the accused under Ss. 147, 
and 304, Penal Code ; Held, (1) that the com- 
mital under S. 147, I. P. C., was illegal as 
the accused had been acquitted in respect 
of the charge under that section : (2) that 
the commitment under S. 304 was valid as 
the Sub-Magistrate who had evidence of facts 
pointing to an offence under that section 
must be deemed to have impliedly discharged 
the accused of that offence and it was competent 
for the Sessions Judge to set aside that order 
SHo motu. Gandi Apparazu v. Emperor. 

21 Cr. L. J. 91 ; 
54 1. C. 491 : 10 L. W. 521 : 

38 M. L. J. 194 : 43 Mad. 330 : 

A. I. R. 1920 Mad. 94. 1 


Ss. 403, 439 — Fresh trial— Penal Code, ; 

Ss. 31, 111, 301, 323 — Comniitmcnl to Sessions— Ac- 
cused acquitted under S. 323, Penal Code— Subse- 
quent commitment la Sessions for trial under 
S. 301. 


Two persons, A and 13, were tried for 
causing simple hurt to one C. The case was 
compounded and both the accused persons 
were acquitted. Subsequently, C died of 
injury inflicted by A and B. The Magistrate 
committed A for trial under S. 304, I. P. C., 
and discharged B. The Sessions Judge, on 
perusal of the record, directed the com- 
mitment of B also for trial under S. 304, and 
B was accordingly committed : Held, (1) that 
there was no legal bar to the trial of B on 
a charge under S. 304, Penal Code : (2) that 
a commitment could only be quashed on a 
point of law, and as no point of law arose in 
this case, the commitment could not be set 
aside. Sailani v. Emperor. 15 Cr. L. J. 64 ; 

22 I. C. 336 : 11 A. L. J. 959 : 
36 All. 4 : A. I. R. 1914 All. 191. 


S. 403 {!)— Fresh trial — Complaint 

without authority— Order of acquitlal, whether 
bar to new trial. 

The complainant, a soldier, sent an intima- 
tion to the District Magistrate tliat he had 
autorised his brother to file a complaint 
against the accused for having enticed away 
bis wife. On trial it appeared that the 
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brother, had no such authority. Consequently 
the Magistrate acquitted the accused. The 
complainant instituted a fresh complaint • Held 
that the previous acquittal of the accused 
was no bar to the trial of the fresh charge. 
Umer-un-Din v. Emperor. 9 Cr. L. T. 526 
2 I. C. 219 : 31 All. 317 
6 A. L. J. 262 

-S. 403 (1)— Fresh trial— First trial 


ab initio /or want of complaint. 


void 


Ihc plirasc “lias once been tried by a Court 
of competent jurisdiction” in S. 403 (1) is 
not one which limits the application of the 
provisions to reasons affecting the nature or 
ordinary powers of the Tribunal. It is wide 
enough to cover a case where the first trial 
was ab initio void owing to the absence of a 
complaint. In such a case, therefore, S. 403 
(I) is no bar to a fresh trial of the accused. 
Nanakram v. Emperor. 19 Cr. L. J. 796 ; 

46 I. C. 716 : A. I. R. 1918 Nag. 126. 


S. 403 (1)— Fresh trial — Penal Code 

(Act XLV of 1860), Ss. 109, 382, 111— Charge oj 
abetment of theft — Receving stolen properly, 
conviction for, legality of — Subsequent trial for 
receiving stolen properly, whether barred. 

Accused was charged with an offence under 
S. 382 read with S. 109 of the Penal Code. 
The Court held that he was not guilty of 
the offence with which he was charged but 
was guilty of an offence under S. 411 of 
the Code. He was not, however, convicted 
of the latter offence, as the Court imagined 
that it had no power to convict him of 
that offence on the charge as it stood. He 
was subsequently proseculed for an offence 
under S. 411 of the Code : Held, (1) that 
having regard to the jirovisions of S. 230, 
Cr. P. C., 111. (a) the accused could have 

been charged in the previous trial with an 
offence under S. 411, Penal Code ; (2) that, 
consequently, the provisions of S. 403 (1) 
Cr. P. C., applied to the case and the accus- 
ed could not be tried a second time on 
a charge under S. 411, Penal Code. In re ; 
Ptindalik Shankcr Gnjar. 26 Cr. L. J. 831 : 

86 I. C. 479 : 26 Bom. L. R. 440 ; 

A. I. R. 1924 Bom. 448. 

S. 403 (2) — Fresh trial. 

Complaint for theft and trespass — Charge for 
tre.spass only — Acquittal — ^Fresli prosecution 
for theft on same facts — Second trial is not 
barred. Ajodhya Nath Kundu v. Kshitish 
Chandra Kundu. 33 Cr. L. J. 439 : 

137 I. C. 161 : 35 C. W. N. 1182 : 

I. R. 1932 Cal. 272 : 

A. I. R. 1932 Cal. 291. 

S. 403 (2)— Fresh trial— Complaint . of 

offences under Ss. 352, 501, Penal Code— Process 
under S. 352— Trial and acquittal of offence 
under S. 352— Fresh trial for offence under S. 504, 
legality of. 

A petition of complaint alleged that the 
accused had committed offences punishable 
under Ss. 852 and 504, I. P. C. Process was 
issued upon the accused directing hitii to appear 
and take his trial under S. 352 only. Having 
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— S. 403 —Fresh Irial. , | 

Complaint disclosing several offences on same 
facts — Trial for one offence and acquittal — 
Fresh complaint on other offences disclosed 
by same facts is not barred. Saroda Deyi 
V. SaUjcsxuor Sanlra. 36 Cr. L. J. 1364. 

158 I. C. 384 (2) : 8 R, C. 180 (1) : 

A. I. R. 1935 Cal. 571. 

S. 403 — Fresh trial — Companies Act 

S. 91-B — Autrefois convict — Previous conviction 
wider Companies Act — Subsequent trial under 
Penal Code, whether barred. 

A previous conviction under S. 91-B, Com- 
panies Act, does not debar a subsequent 
trial and conviction of criminal breach of 
trust on the same set of facts on the principle 
of autrefois convict, as no alternative charge 
could be framed in the proceedings under 
the Companies Act. Manual Sen v. Emperor. 

30 Cr. L. J. 954 ; 

118 I. C. 650 : 1. R. 1929 Lah. 810 : 

A. I. R. 1930 Lah. 57. 

S. 403 — Fresh trial — Conviction by First 

Class Magistrate, under S. 40S or in the 
alternative, under S. 40S, 109, Penal Code- 
Sessions Judge on appeal directing committal 
to stand trial under S. 477-A — Procedure, lcga~ 
lily of. 

The applicant was convicted under S. 408 
or in the alternative Ss. 408, 109, Penal 
Code, bj' a First Class Magistrate. The 
Sessions Judge on appeal set aside the con- 
viction ' and sentenced under S. 408 or 
Ss. 408, 109 and directed that the applicant 
be committed to the Sessions to stand his 
trial for an offence under S. 477-A, Penal 
Code ; Held, that by the amendment of the 
Code in 1927, Magistrates of the First Class 
were given jurisdiction to try charges under 
S. 477-A, Penal Code, and in view of the 
provisions of Sub-ss. (1) and (4), S. 403, 
Cr. P. C., it was not open to the Sessions 
Judge to direct that upon the same facts 
ns the original charge under S. 408 or 
Ss. 408-109 had been based, the applicant 
should be committed for an offence under 
.S. 477-A. Having quashed tlic conviction 
of the accused under S. 408 or. Ss 408. 109, 
Penal Code, tlie Sessions Judge had no 
alternative but to acquit the applicant 
and he had no jurisdiction to order his 
committal upon a charge under S, 477-A. 
Mahadeo Prasad v. Emperor, 

38 Cr. L. J. 368 : 

167 I. C. 360 : 1937 A. L. J. 2 ; 

1936 A. W. R. 1133 : 

9 R. A. 522 ; A. I. R. 1937 All. 117. 

S. 403— Fresh trial. 

Conviction for criminal conspiracy — Indi- 
vidual acts of cheating committed in pursu- 
ance to conspirac.y — Trial for cheating is barred. 
In re : Ochhavlnl Bhikhabhai . 

35 Cr. L. J. 112 ; 

146 I. C, 587 ; 35 Born. L R. 985 : 

58 Bom. 23 : 6 R. B, 159 : 

A. I. R. 1933 Bom. 447. 

-I S. 403 — Fresh irial. 

A previous conviction for want of juris- 
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diction does not bar a second trial on the 
same facts. Husain Khan v. Emperor. 

18 Cr. L. J. 546 ; 
39 I. C. 690 ; 15 A. L. J. 136 : 
39 All. 293 : A. I. R. 1917 All. 410. 

— S. 403 — Fresh irial. 

Joinder of charges of murder and causing dis- 
appearance of evidence of murder — Acquittal 
on charge of murder — Second trial for causing 
disappearance of evidence of the murder is 
barred. Emperor v. Bawa Manghoridas. 

11 Cr. L. J. 731 : 

8 I. C. 936 ; 4 S. L. R. 174. 

S. 403— Fres/j trial — Discharge of accus- 
ed — Fresh trial on some facts, competency of. 

Though there is no absolute bar to an accused 
person being again put in peril of a fresh trial 
in respect of the same offence in a case where 
the first trial has ended in an order of discharge, 
it is a well-recognized and salutary rule of law 
that a Magistrate of co-ordinate jurisdiction 
should not entertain a frcsli complaint in res- 
pect of the same offence when it is based on 
facts which were known to the complainant 
and on evidence which was available when 
the first trial was held. A departure from 
the rule is in effect an assumption by the 
Magistrate of the powers of the Appellate 
Court, and is utterly contrary to sound prin- 
ciple. Emperor V. Alias. 31 Cr. L. J. 687 : 
124 I. C. 384 : A. I. R. 1929 Sind 242. 

S. 403— Fresh trial. 

Dismissal of complaint by competent Tribunal 
— Complaint can be entertained by another 
Tribunal of co-ordinate jurisdiction. Rama 
Nand v. Sheri. 35 Cr. L. J. 1062: 

150 I. C. 373 : 3 A. W. R. 569 : 
56 All. 425 : 6 R. A. 1078 ; 
A. I. R. 1934 All. 87. 


S. 403 — Fresh trial — Escape of judg- 
ment-debtor from custody of amin — Complaint by 
decree-holder— Dismissal of complaint, whether 
bar to fresh complaint by amin. 

A judgment-debtor escaped from the custody 
of the amin who had arrested him. The Sub- 
ordinate Judge gave permission to the amin 
to prosecute him meanwhile the decree-holder 
complained and the complaint was dismissed 
erroneously as incompetent. Then the amin 
lodged liis complaint ; Held, that previous 
acquittal was an effective bar to the fresh com- 
plaint, as the decrce-liolder. was competent to 
make a complaint. Kolandaswami Pillai v. 
Raiaratna Mudaliar . 32 Cr. L. J. 27 (a) : 

■' 1271. C, 645: 58 M. L. J. 579 a 

31 L. W. 795 : 1930 M. W. N. 532 : 

I. R. 1930 Mad. 1029 : 

A. T. R. 1930 Mad. 785 (11. 


S. 403— Fresh trial— Joint complaint 

by two persons — Subsequent pelilion to confine 
irial to offence' relating to one complainant 
—■Case compromised— Fresh complaint by the 
other complainant, competency of— “Acquittal,” 
what constitutes. 

A obtained certain sums of money from 
B and certain sums of money from C who 
was living under B’s protection. B and C 
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heard the complainant and his witnesses, the 
Magistrate acquitted the . petitioner of the 
offence under S. 352, but being of opinion that 
on the evidence adduced a prima facie case of an 
offence punishable under S. 504 had been 
made out, ordered process to issue directing the 
accused to appear and stand his trial under 
S. 504 ; Held, that S. 403 (2) was applicable 
to the case, so that the accused could be legally 
tried again for the offence punishable under 
S. 504, Penal Code. Bejoy Krishna Pal v. 
Balai Chand Bhandari. 20 Cr. L. J. 43 : 

48 I. C. 683 : A. I. R. 1919 Cal. 1063. 

S. 403 (2) — Fresh trial — Prosecution under 

S. 160, Indian Penal Code — Subsequent prosecu- 
tion for rioting and hurt, legality of. 

The complainant and the accused had a fight 
over the carcass of a cow. They were tried on a 
charge under S. 160, Penal Code, and convicted. 
The complainant then filed a complaint against 
the accused under Ss. 147 and 323, Penal 
Code : Held, that S. 403 (2), Cr. P. C., did not 
bar the subsequent prosecution under Ss, 147 
and 323, Penal Code, inasmuch as the offences 
of rioting and hurt were committed in the 
sarae^ transaction together with the offence 
under S. 160 of the Penal Code and were | 
distinct offences and could have been joined 
in the same trial with the charge under S. ICO 
of the Penal Code under S. 235 and not under 
S. 236, Cr. P. C, In re ; Dodhu Kalu Mahar. 

30 Cr. L. J. 965 : 

' 118 I. C. 693 : 31 Bom. L. R. 922 : 

I. R. 1929 Bom. 469 : 

A. I. R. 1929 Bom. 451.- 

S. 403 {^)— Fresh trial. 

Under S. 403 (2) a person can be tried for any 
distinct offence for which a separate charge 
might have been made against him under 
S. 235 notwithstanding that he may have been 
convicted or acquitted of another offence 
committed in the same transaction. Subbiah 
Kone V. Kandaswami Kone, 

33 Cr. L. J. 522 : 

137 I. C- 754 : 1932 M. W. N. 105 : 

62 M. L. J. 197 : 35 L. W. 265 ; 

55 Mad. 788 . 1. R. 1932 Mad. 454. 

A. I. R. 1932 Mad. 362. 

S. 403 (4) — Fresh trial — Accused con- 
victed under S. 211, Penal Cade — Acquittal in 
revision— Subsequent trial tinder S. 182, Penal 
Code, sanction under S. 105, Criminal Procedure 
Code, havingheen obtained, whether barred. 

Where it is subsequently sought to prosecute 
an accused on the same facts under S. 182, 
Penal Code, he having been once acquitted in 
revision by the High Court from his convic- 
tion under S. 211, Penal Code, and the sanction 
for the subsequent trial as required by S. 195) 
Cr. P. C., is obtained, the bar of autrefois acquit 
does not apply The case is governed by the 
exception laid down in Sub-s. (4) of S, 403, 
Cr. P. C. Emperor v. Ham Rakha, 

39Cr.L.J. 960: 

177 1. C. 894 : 40 P. L. R. 501 : 

11 R. L. 375 : A. I. R. 1938 Lah. 625. 

S. 403 (4) — Fresh trial — Acquittal by 

second class Magistrate— Offence, different, con- 
pliluied by same facts — Subsequent charge before ’ 
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first class Magistrate — Previous aqciiittal, ivhcther 
operates as bar. 

The accused was charged-under S. 400, Penal 
Code, and was tried and acquitted by a Magis- 
trate with, second, class powers. He was subsc- 
quently charged on the same facts under S. 409 
and was brought before a Magistrate with first 
class powers to take his trial : Held, that 
subsequent charge being with relation to an 
offence which the first Magistrate could not 
try, vide S. 403 (4), Cr. P. C., the previous 
order of acquittal with respect to the minor 
offence for which the accused had already been 
tried was no bar to the subsequent proceedings. 
In re : Venkataranga Josiar. 

18 Cr. L. J. 643 ; 

40 I. C. 291 : A. I. R. 1918 Mad. 481. 

;S. 403 (4)— Fresh trial— Trial for assault 

before Village Headman — Subsequent trial for hurt 
before Magistrate, legality of— Burma Village 
Act (III of 1889), S. 9. 

A person, having been tried and convicted 
by a Village Headman under the Burma Village 
Act for assault, cannot be tried for assault by a 
Magistrate, but he is liable subsequently to be 
tried by a Magistrate for the causing of hurt 
upon the same facts, the Village Headman not 
being competent to try the offence of voluntari- 
ly causing iiurt. Mi Chit v. Mi Nyun. 

20 Cr. L. J. 533 : 

51 I. C. 773 ; 3 U. B. R. 1919 135 : 

A. I. R. 1919 U. Bur. 32. 

S. 403 (4)— Fresh trial — Trial of several 

accused by Magistrate fust class — Some acquitted, 
others convicted — Appeal by convicts to Sessions 
Judge — Power of Sessions Judge to direct com- 
mitment of acquitted persons for murder on same 
facts — Commitment under direction. 

Certain persons were tried by a Magistrate, 1st 
class, for offences under Ss. 325, 326, 148, Penal 
Code. They were all convicted of the offences 
except. A, and B., who were acquitted. On 
appeal by the convicts, the Sessions Judge 
quashed the convictions and directed that all 
accused persons, including A. and B., be com-, 
mitted for trial to the Court of Session as the 
offence committed was prima facie one of 
murder. In pursuance of that order, the 
accused were committed to the Court of 
Session and convicted of an offence under 
S. 302 : Held, (1) that the subsequent trial 
of A. and B. for the offence of murder was 
justified under S. 403 (4) ; (2) that the order 
of the Sessions Judge directing their trial was 
legal ; (3), that the commitment of A. and B., 

to the Court of Session was valid. fVadhawa 
Singh V. Emperor. 13 Cr. L. J. 742 : 

17 I. C. 54 : 7 P. R. 1912 Cr. : 

39 P. W. R. 1912 Cr. : 

243 P. L. R. 1912. 

S. 403 (4) — “Jurisdiction, meaning 

of- 

The word ‘jurisdiction’ under S. 403 (4) 
refers not only to the character and status of 
Tribunal but also includes local jurisdiction as 
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for abduction, and acquitted. He, was sub- 
sequently proseeuted for rape of the female, 
during the abduction in question. The 
accused pleaded autrefois acquit : Held, that 
the abduction and rape were not distinct 
offences and the acquittal on the charge of 
abduction was a bar to subsequent proceed- 
ings on rape. Chit Hlaing Mating v. Emperor. 

32 Cr. L. J. 205 : 

128 I. C. 843 : 1. R. 1931 Rang. 59 : 

A. I. R. 1930 Rang. 360. 

— S. 403 — Fresh trial — Penal Code, 

Ss. 401, 413 — Being tncmbcr of gang for the pur- 
pose of habitually committing theft, trial for — 
Acquittal — Receiving stolen propertu, trial for, 
whether barred. 

Accused was tried along with several other 
persons for an offence under S. 401, Penal 
Code, and was acquitted. The case against him 
consisted of an approver’s statement as to his 
having attended a meeting held with the object 
of forming a gang for . the commission of theft 
and of evidence as to the discovery of proceeds 
of certain thefts in his house. The approver’s 
statement was considered unreliable and the 
evidence as to the discovery of stolen property 
was held to be InsufTicient to prove tliat the 
accused was a member of the gang. Tlie 
accused was svibsequently prosecuted for an 
offence under S. 413, Penai Code, in respect of 
the discovery of the stolen property ; Held, 
that the two trials were not based on the 
same facts, and therefore, S. 403, Cr. P. C. did 
not bar the subsequent trial. Chhajju v. 
Emperor, 26 Cr. L. J. 1097 : 

88 I. C. 185 : A. I. R. 1925 Lah. 537. 

S. 403 — Fresh trial — Penal Code, 

Ss, 40S, 477-A — Criminal breach of irusi — .4c- 
quillal — Falsifying accounts — Subscquciit trial on 
same facts, xohether competent. 

An accused was entrusted with tiircc sums of 
money on various dates. He committed cri- 
minal breach of trust by dishonestly misappro- 
priating them and was tried under S. 408, 
Penal Code. It was a part of tlic prosecution 
case at the trial that the accused had made false 
entries in the account-book for the purpose of 
carrying out the alleged misappropriation and 
with the intention of concealing his alleged 
breach of trust. He was unanimously acquit- 
ted by the <Tury and was subsequently charged 
under S. 477-A, Penal Code, for having made 
false entries in the account-book in respect of 
the said tlircc.sums of money : Held, that, on 
the facts of the case, the accused ought not to 
be put on his trial in respect of these charges, 
as it Avould, in effect, amount to trying him 
again in rc.spcct of the same evidence and in 
respect of llie same matters upon which he 
had already been tried and acquitted by the 
Jury. Emperor v. Jhabbar Mull. 

24 Cr. L, J. 509 : 

72 1. C. 973 ; 49 Cal. 924 ; 

A. I. R. 1923 Cal. 179. 

^S. 40i— Fresh trial— Penal Code, S. 411 

— Stolen property, several articles of, found in 
possession of accused — Trial in respect of some 
— Acquittal — Subsequent trial in respect of 
remaining arliclcs, legality of. 
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Several artieles of property stolen from differ- 
ent persons were found in possession of the 
accused. He was tried in respect of some of 
the articles upon a charge under S. 411, Penal 
Code, and was acquitted. He was subsequently 
prosecuted under the same section in respect 
of the other properties found in his possession 
on the same date, but there was no evidence 
that the articles were received at different 
times : Held, that under S. 403, Cr. P. C. the 
second trial was illegal. Ganesh Sahu v. 
Emperor. 24 Cr. L. J. 707 : 

73 1. C. 931 : 37C.L.J. 326: 
27 C. W. N. 554 : SO Cal. 594 : 
A. I. R. 1923 Cal. 557. 

S. 402— Fresh trial. 

Previous acquittal — Bar to subsequent trial 
Criminal breach of trust — Acquittal in respect 
of one item does not bar subsequent trial 
for another item. Emperor v. Kashinath Bagaji 
Sali. 11 Cr. L. J. 337 : 

5 I. C. 970 : 12 Bom. L. R. 226. 

S. 403 — Fresh trial — Previous acquittal 

— Summons case — Process issued for offence in- 
cluding prcvioits offence. 

Where a Magistrate issued process against 
and summoned accused for one of several 
offences alleged against them and acquitted 
them of the offence for which -they were 
summoned, no fresh process can be issued 
against them in view of S. 403 (l)in respect 
of all the offences alleged against them on 
previous occasion including the one for which 
they were summoned and acquitted. Suresh 
Chandra Sinha v. Banku Sadhukhan. 

3 Cr. L. J. 115 : 
2 C. L. J. 622. 

S. 402— Fresh trial— Previous acquittal 

of two co-ncciised is no bar to fresh trial of third— 
Additional facts subsequently ascertained against 
the third accused. 

A charge of theft was lodged against three 
persons. 'fwo were placed on trial and 
acquitted. Subsequently some stolen articles 
were found from the house of the third 
accused. He was tried and convicted under 
S. 411, I. P. C. : Held, that the previous 
acquittal of the two accused was no bar to 
the trial of the third accused, as some addi- 
tional facts subsequently ascertained were 
before the Court to support a charge under 
S 411 I P. C. Du. Legal Remembrancer v. 

S. 402— Fresh trial— Previous acquittals 

or convictions — Accused tried twice on same facts 
— Forest Rules, R. 91. 

A person convicted under the Forest Act 
for felling timber in excess of his license 
cannot, while that conviction remains in force, 
be tried again for felling tbe same timber 
merely because the evidence of the measure- 
ment of the timber given at the first trial was 

incorrect. San Mya v. Emperor. 

5 Cr. L. J. 412 : 
3L. B. R. 253. 
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— S. 403 — Scope — ^Autrefois acquit — 

Effect of S. 308 — English law compared — 
“ Might have been made" 

The accused was indicted in the Calcutta 
Court of^ Criminal Sessions under five counts 
which were, jirstly, the murder of one N under 
Ss. 302-34, I. P. C., secondly, murder of the 
same man under Ss. 302-114, I. P. C., thirdly,. 
abetting the murder of the same man under 
Ss. 302-109, I. P. C., fourthly, the murder of 
one A, fifthly, culpable homicide of A. The 
accused pleaded not guilty to all the charges. 
The Jury unanimously acquitted the accused of 
the first and the fourth charges and differed as 
to the other counts, there being not as many 
as six who agreed in ppinion. The Judge 
discharged the jury under S. 305, Cr. P. C., 
and directed a re-trial. On the re-trial of the 
accused before a fresh jury on the remaining 
counts of the indictment, the accused pleaded 
not guilty as also autrefois acquit, and it was 
urged in defence (1) that as the accused had 
been acquitted of the charge of murder of A, 
he could not be tried again for committing 
culpable homicide on him ; and (2) that as he 
bad been acquitted of an offence under 
Ss. 302-34, 1. P. C., in relation to the murder 
of N, he could not be convicted of an offence 
in relation to the same man under Ss. 302-109, 
or 302-114, I. P. C. : Held, that S. 403, pro- 
tected the accused only against a trial for 
murder and any other offence for which a 
different charge from the one made against him 
“ might have been made.” But the offence 
of culpable homicide for which he was tried 
again was one of the charges actually made 
against him and on the terms of S. 403, the 
first objection failed. If the accused had been 
charged with mprder alone, a yerdict of not 
guilty would have protected him from another 
trial for culpable homicide and were he acquit- 
ted of culpable homicide, he would be protected 
from a trial for any offence involving hurt ; 
but where a charge was made, the case fell 
outside the provisions of the law dealing with 
cases where it might have been made. That for 
the purposes of S. 403, the accused was not 
being tried again but was being tried on the 
original indictment, and on his first plea of not 
guilty, S. 308, Cr. P. C., did not affect the con- 
struction of S. 403-A. That S. 403 should not 
be construed with reference to the English Law 
relating to criminal pleading. Ss. 271 and 272, 
Cr. P. C., contain all that is necessary as to 
pleading, and there is no need to supplement 
their contents by a reference to any other 
system of judicature. That the plea of not 
guilty was one not recognised by Cr. P. C. and 
it was not open to the accused to make any 
answer to an indictment except guilty or a 
claim to be. tried. S. 403 has nothing to do 
with pleading, but is in terms of a limitation 
on the jurisdiction of the Court. A defence 
under that section may be set up at any time 
before verdict in any form. That even assum- 
ing the case to be governed by the English 
Law of pleading, autrefois acquit was not pro- 
perly pleaded. That the accused had already 
pleaded not guilty in the first trial and that 
plea was still awaiting adjudication and the 
second plea , was, therefore, unnecessary and of 
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no effect. That even if the principles of English 
Law were to be applied to the present case, 
the acquittal for murder was no bar to the 
re-trial for culpable homicide. ' Emperor v. 
Nirmal Kanta Roy. 15 Cr. L. J. 460 • 

24 I. C. 340 : 18 C. W. N. 723 
41 Cal. 1072 ; A. I. R. 1914 Cal. 901. 

— S. 403 — Scope — Conspiracy — Accused 

once tried on charge of conspiracy, whether can be 
tried again for fresh entry into conspiracy con- 
nected ivilh previous conspiracy. 

What S. 403 lays down, if it is a conspiracy 
matter to be considered, is that a man cannot 
be tried again for that particular entry into 
the conspiracy for which he has already been 
tried. S. 408 does not say that for any fresh 
entry into the conspiracy, he cannot be tried. 
When a person, who is tried and convicted or 
acquitted on a charge of conspiracy, subse- 
quently enters into a conspiracy, connected 
with the previous one,_ by a fresh agreement, 
such agreement amounts to fresh participation 
in conspiracy and S, 403 Js, therefore, no bar 
to the trial of such person with regard to such 
fresh entry. Purnananda Das Gupta v. 
Emperor. (F. B.) 40 Cr. L. J. 199 ; 

179 I. C. 506 : 68 C. L. J. 206 ; 
11 R. C. 557 I. L. R. 1939 1 Cal. 1 : 

A. I. R. 1939 Cal. 65. 

S. 403 — Scope — Penal Code, S, 323 

— Petitioner and others tried for ’affray — Charge 
under S. 323, if can also be framed against peti- 
tioner. 

The offence of causing hurt in the course of an 
affray in the public street is an entirely dis- 
tinct offence from the affray itself on the 
ground, among others, that the affray is com- 
mitted not alone by the party causing the hurt 
but by both parties, namely, the party causing 
the hurt and the party receiving' the hurt. 
Where the two offences are connected with 
each other in that manner, the matter is 
governed not by Sub-s. 1 ' but by ' Sub-s. (2) of 
S. 403, and this sub-section definitely provides 
for a separate trial of the second offence. 
Consequently when certain persons are being 
tried for an affray, a charge under S. 323, 
Penal Code, cannot also be framed against one 
of them and tried. Sankatta Rai v. Khaderan 
Mian. 37 Cr. L. J. 785 : 

163 I. C. 29 : 2 B. R. 572 : 

8 R. P. 626 : 17 P. L. T. 723 : 

A. 1. R. 1936 Pat. 503. 


S. 403 — Scope. 

S. 403 is very much wider than the rule of 
autrefois acquit in England and the plea of 
autrefois acquit can be taken at any stage in 
a trial. But the proper time for a plea 
is when the accused is called upon to plead. 
The plea of autrefois acquit ' canno); be 
‘ constructively’ decided. Emperor v. ' John 
M elver. (P. B.) 37 Cr. L. J. 637 ! 

162 I. C. 592 (2) ; 1936 M.W. N 281 : 

43 L. W. 548 : 70 M. L. J. 635 ; 
8 R. M. 1000 : A. I. R. 1936 Mad. 353. 

S. 403— -Scope. 

Cr. P. C. simply lays down the rule on which 
J plea of autrefois acquit or convict is founded ; 
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S. 403 — Fresh trial. 

When the Court has once decided that there 
has been no failure to remove an encroach- 
ment and acquitted the accused, it would be 
illegal to make the same person liable to be 
tried again for, fuLlure to remove the same 
encroachment by issuing a fresh notice. Itatiga- 
chariar v. Venkatasami Chethj. 

36 Cr. L. J. 311 : 
153 I. C. 322 : 1934 M.W.N. 1088 : 
40 L. W. 834.: 67 M. L. J. 873 : 
58 Mad, 513 : 7 R. M. 343 ; 
A. I. R. 1935 Mad. 56 (2). 

S. 403 — Fresh trial. 

Where a person is acquitted of a charge under 
S. 417, Penal Code, for cheating by using a 
false affidavit, he can, under S. 403 (3), 
Cr. P. C., be tried for an offence under 
S. 193, Penal Code, for swearing a false affida- 
vit, The test is not so much whether the 
facts are the same in both trials as whether 
the acquittal on the first charge necessarily 
involves an acquittal on the second charge. 
Abdul Hamid v. Emperor. 36 Cr. L. J. 492 : 

161 1. C. 763 : 14 Rang. 24 : 
8 R. Rang. 509 : A. I. R. 1936 Rang. 174. 

S. 403 — Fresh trial. 

Where all that the Judge has done on appeal 
is to set' aside the conviction and sentence, 
S. 403 does not bar the order for re-trial. 
Emperor v. Bahraichi. 36 Cr, L. J. 1333 : 

158 I. C. 200 : 8 R. A. 291. 

S. 403 Expl. — Fresh trial. 

Summary dismissal of complaint — Rc-trial on 
fresh complaint— Fresh proceedings will not be 
quashed by High Court. Lallain and Khalbali 
v. Emperor. 35 Cr. L. J. 1059 : 

150 I. C. 376 : 1934 A. L. J. 241 ; 
3 A. W. R. 571 : 6 R. A. 1076 : 
A. I. R. 1934 All. 514. 

S. 403, lllus. (e) — Fresh trial — Accused 

acquitted bp Second Class .Magistrate of charge 
under S. 323, Penal Code— Subsequent trial on 
same facts under S. 32-1 — Legality. 

An accused once acquitted by a Second Class 
Magistrate of an offence under S. 323, Penal 
Code, cannot afterwards be tried on the same 
facts under S. 324, Penal Code, as that'charge 
could have been framed in tbe first trial. 
Bhag Singh v. Emperor. 39 Cr. L. J. 870 ; 
177 I- C. 339 ; I, L. R. 1938 Lah. 127 : 
11 R. L. 298 : 40 P. L. R. 1036 ; 
A. I. R. 1938 Lah. 614. 

Ss, 403, 195 — Fresh trial — Conviction 

set aside for want of sanction — Subsequeut trial, 
whether barred. 

The wording of S. 403, Cr. P. C., is very wide 
and the expression “ Court of competent juris- 
tion ” in the section does not merely refer to 
the character and status of the Court to try 
the offence, but also refers to want of jurisdic- 
tion on other grounds; for instance wiicre the 
trial is held to be without jurisdiction for 
want of a sanction under S. 1 9.'5 of the Code. 
Where, therefore, a conviction is set aside on 
the ground that there was a want of sanction 
for the trial, S, 403 docs not operate as a 
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.bar to a second trial of the accused after the 
necessary sanction has been obtained.- 
Miihammad Yasin v. Emperor. 

27 Cr. L. J. 849 ; 
95 I. C. 929 : 7 P. L. T. 383 : 

5 Pat. 452 : A. I. R. 1926 Pat. 302. 

Ss. 403, 204, 350— Fresh trial. . 

Transfer of Magistrate after framing of charge 
— He novo trial — Dismissal of complaint for 
failure to 'pay process fees for witnesses — 
Second complaint on same facts is not barred, 
Shcorajsai v. Dani. 32 Cr. L. J. 603 : 

130 I. C. 825 : 27 N. L. R. 13 : 

I. R. 1931 Nag. 73 : 
A. I. R. 1931 Nag. 39. 

Ss. 403, 235 — Frish trial, when first 

conviction bad. 

When a conviction under S. 305, I. P. C., 
is bad, a subsequent trial for abduction is 
not barred by S. 403, Cr. P. C., tlie case being 
one which fails under S. 235 (1), Cr. P. C. 
Baldco Prasad v. Emperor. 3 Cr. L. J. 93 : 

3 A. L. J. 2 : 26 A. W. N. 32. 

Ss. 403, 235 — Fresh trial— Penal Code, 

Ss. 201, 202, 176— Previous trial under Ss.201, 
202, Indian Penal Code, resulting in acquittal — 
Subsequent trial under S. 176, Indian Penal 
Code, on the same facts— Legalihj of trial. 

Where a person, who was tried and acquitted 
by a Sessions Judge for offences under Ss. 201, 
202, I. P. C., was tried again on the same 
facts by an inferior Court under S. 176, 
I. P. C. : Held, that the re-trial was barred 
by S. 403, Cr. P. C., as the case came under 
Sub-s. (2), and not under Sub-s. (1) of S. 235, 
Cr. P. C., nor did it come under Sub-s. (2) 
of S. 403, Cr. P. C,, and was not, therefore, ex- 
cluded from the operation of Sub-s. (1) of 
S. 403. Besides, as it did not come under 
Sub-s. (4) of S. 403, the Sessions Judge w’as 
competent to try it under S. 176, I. P. C., 
at the previous trial. Sharhekhan Gohain v. 
Emperor. 3 Cr. L. J. 388 : 

10 C. W. N. 518. 

Ss. 403, 435, 436 — Fresh trial — Petial 

Code, Ss. 363, 365, 366, 368 — Kidnapping, trial 
and acquittal on charge of — Trial, subsequent, 
for offences under Ss. 366, 368, legality af. 

Accused w'as tried under S. 368 of the Penal 
Code, and was acquitted. Upon an applica- 
tion by the complainant, the Sessions Judge 
directed fresh inquiry to be made to ascertain 
whether offences under S. 366 or 368 or any 
other section of the Penal Code had been com- 
mitted by the accused : Held, that the order 
directing further inquiry should not have been 
made inasmuch as kidnapping is an essential 
element in offences under Ss. 865, 366 and 
308, and the accused having already been 
acquitted of that offence, he could not be 
put on trial twice for the same offence, nor 
could he be convicted under Ss. 866 or 368, 
unless and until the prosecution established 
that he had committed the offence of kidnapp- 
ing. Muhammad Saleh v. Emperor. 

v20 Cr. L. J. 526 : 
51 1. C. 686 : A. I. R. 1919 Pat. 70. 
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Cbap. XXXI, Cr. P. C. Kali Kumar Miller v. 
Einpsror. ~ 38 Cr. L. J. 876 : 

170 1. C. 26 ; I. L. R. 1937 1 Cal. 123 : 
10 R. C. 122 : A. I. R. 1937 Cal. 413. 


Ss. 404, 408, 410— Forum of appeal— 

Delermination. ■< 

The Court to which an appeal lies from the 
judgment of the Judge is determined by the 
status of the Judge on the day he, pronounces 
Judgment. Ss. 408 and 410, Cr. P. C., are 
to h^e read subject to the provisions of S. 404. 
Jalal V. Emperor. 38’ Cr. L. J. 350 : 

167 I. C. 75 : 9 R. S. 162 : 
30 S. L. R. 456 : A. I. R. 1937 Sind 22. 


S. 404 — Scope — Forum of appeal. 

All that S. 404 indicates is that the appeals 
are to be against judgments and orders but that 
section has nothing to do with the forum of the 
appeal which is provided for by Ss. 40G, 407, 
408, 410 and 411 of the Code, and the determi* 
nation of the forum of appeal must depend on 
the interpratation of the words used in those 
sections. Bakshi Ram v. Emperor. 

39 Cr. L. J. 345 ; 

173 I. C. 663 : 1937 A. L. J. 1152 , 
10 R. A. 493 : I. L. R. 1938 All. 157 : 

1937 A. W. R. 1147 : A. I. R. 1938 All. 102. 


— Ss. 404, 411 — Sentence of whipping — 

dppealy forum of. 

There is no appeal to the I-figh Court from a 
sentence of whipping passed by a Presidency 
Magistrate, in view of Ss. 404 and 411, Cr. P. C. 
Moliram v. Emperor. 38 Cr. L. J. 985 : 

170 I. C. 757 : 39 Bom. L. R. 470 ; 
10 R. B. 142 : A. I. R. 1937 Bom. 336. 

S. 406. 

See nlso (i) Appeal, 

(ii) Cr. P. C., 1898, S.s, 107, 118. 

S. 4C6 — Appeal, forum of. 

Where a Magistrate sentences a person proceed- 
ed against under S. 110 for a period of three 
years, an appeal does not lie to the District 
Magistrate. Fazal Mammud v. Emperor. 

36 Cr. L. J. 936 : 
156 I. C. 284 (1) : 7 R. Pesh. 121 : 

A. I. R. 1935 Pesh. 55. 

S. 406 — Scope — Appeal — Reference to 

Sessions Judge. 

Obiter. — Ordinarily S. 40G is meant for cases in 
which a reference to the Sessions Judge is not 
necessary, i.e., where a man iias been cither 
ordered to furnish security for one year or 
having been ordered to furnish security for 
more than a year has furnished it and wants to 
appeal. In such cases, he would go to the 
District Magistrate in appeal and there would 
then be no reference to the Sessions .Judge, who 
could deal with such cases only as a Court of 
revision. Qamar Din v. Emperor. 

23 Cr. L.J. 454; 
671. C. 726 : 66 P. L. R. 1922 Cr. : 

A. I, R. 1922 Lah. 475 

-S.407. 

See also (i) Appeal. 

(ii) Conviction. 
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(in) Cr. P. C., 1898, Ss. 4, 
195 (b). 


195, 


with First Class powers before decision. ^ 

Where a Second Class Magistrate subsequent 
t^o his entering upon the trial of a case is invest- 
ed with the powers of a First Class Magistrate 
and gives his decision in the latter eapacitv 
appeal from his order lies to the Sessions Judge 
and not to the District Magistrate. DuTSa I^s 
v. Emperor. 28 Cr. L. T 50 • 

99 I. C. 82 : A. I. R. 1927 Lah.' 13 V 


S. 407 — Forum of appeal. 

Trial by Magistrate with Second Class powers 
— xMagistrate vested with First Class power 
before delivering judgment — Appeal lies to 
District Magistrate. 33 Cr. L. J. 516 • 

137 I. C. 854 .• 36 C. W. N. 302 i 
I. R. 1932 Cal. 394 ; A. I. R. 1932 Cal. 460. 


s. 467~FoTum of appeal — Trial bu 

Second Class Magistrate — Before conclusion of 
trial, Magistrate’s powers enhanced. 


Where accused was tried and convicted by a 
Magistrate who, at the commencement of the 
trial, held only Second Class powers but who 
was invested with First Class powers before 
judgment was passed .- Held, that enhancement 
of powers before conclusion of trial did not 
affect question of trial and the appeal lay to the 
District Magistrate. Emperor v. Nga Paw. 

8 Cr. L. J. 48 : 
4L.B. R. 239. 

S. 407 — “Person convicted at a trial”, 

meaning of. 

A person against whom an order under S. 22, 
Cattle Trespass Act, is made is a ‘person con- 
I victed at a trial’ within the meaning of S. 407. 
j In re : Ponnusami. 5 Cr. L.J . 86 : 

I. L. R. 29 Mad. 517. 

S. 407 — Transfer — Appeal against order 

sanctioning prosecution — Power of District Magis- 
trate to transfer. 

' As S. 407 deals with appeals from convictions 
I only, a District Magistrate is not empowered 
to transfer, to a 1st Class Magistrate subordi- 
nate to him an appeal against an order sanc- 
tioning prosecution. Lai Singh v. Emperor. 

13 Cr. L.J. 273: 
14 I. C. 637 : 9 A. L. J. 260 : 

34 All. 244. 

Ss. 407, 408— Foritw of appeal ^ — Case 

taken cognizance of by Second Class Magist rate — 
Magistrate invested zuith First Class powers during 
pendency of trial. 

Where a Magistrate takes cognizance of a case 
as a Second Class Magistrate but during the pen- 
dency of the trial, he is invested with First Clap 
powers and a substantial part of the trial is 
held after the Magistrate is invested with such 
powers, the case falls under S. 408, Cr. P . C., 
and an appeal from an order of conviction 
passed by the Magistrate lies to the Court of 
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illegal and cannot be allowed to stand. Kalka 
V. Ranjit Singh. 27 Cr. L. J. 128 : 

91 I. C. 704 : 24 A. L. J. 170 : 
A. I. R. 1926 All. 241. 

S. 250 (Prov.) — Hearing complainant 

— Necessity of — Absence of complainant on days 
of hearing — Effect. 

A Magistrate is bound to hear the complain- 
ant before making any order against him under 
proviso to S. 230. No inference can be drawn 
against the complainant from the mere fact 
' that he has been absenting himself on the 
appointed days of hearing. re : Mahadev 
Ramkrishna Karkare. 23 Cr. L. J. 574 : 

68 I. C. 414 : 24 Bom. L. R. 805 : 

A. I. R. 1922 Bom. 409. 

S. 250 — High Court — Whether can award 

compensation. 

Quaere. — Whether it is open to the High Court 
in criminal revision to award compensation to 
the accused under S. 250. Aminullah v. Empe- 
ror. 29 Cr. L. J. 274 : 

107 I. C. 690 : 
26 A. L. J. 328 : 
1 L. T. 49 All. 103 : A. I. R. 1928 All. 95. 

S. 2SQ— Imprisonment — Award, when 

competent. 

An order for imprisonment in default of pay- 
ment of compensation cannot be included in 
the order for compensation made against a 
complainant, as the imprisonment cannot be 
ordered until some attempt has been made to 
levy the compensation in the manner provided 
to S. 386 for the levy of a fine. Ram Narayana 
Acharjee v. Atul Chandra Das. 

18 Cr. L. J. 1014 ; 
42 I. C. 758 : A. I. R. 1918 Cal. 436. 

S. 250 — Imprisonment — When comjie- 

tent. 

In view of Sub-s. (2) of the section, the second 
part of the order should be that the compensa- 
tion shall be recovered as if it were a fine, and 
in the event of its not being so recovered, the 
complainant should suffer simple imprisonment 
for 30 days. Lalit Mohan Singha Roy v. Kunja 
Behari Ghose. 15 Cr. L. J. 150 : 

22 I. C. 726 : 18 C. W. N. 702 : 
A. I. R. 1914 Cal. 548. 

S. 250 — Iminisonment — When compe- 
tent. 

It is only if the compensation awarded under 
S. 250 cannot be recovered, that the imprison- 
ment can be awarded, but the Magistrate may, if 
he thinks fit to do sc, take action under S. 388 
(2). Bhiwa Kunhi v. Ramji.l Cr. L. J. 762 : 

17 C. P. L. R. 104. 

S. 250 — Imprisonment — When compe- 
tent. 

S. 250 does not give any power to the Magis- 
trate to order imprisonment in default of pay- 
ment of fine. It is only on the failure of the 
attempt to recover the amount awarded as 
compensation that the Magistrate can pass an 
order directing. the imprisonment of the com- 
plainant. Where, therefore, in an order dis- 
charging the accused the Magistrate made a 
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note to the effect that the complainant would 
be called upon to show cause why he should not 
pay compensation and after giving the com- 
plainant time to answer the charge, the Macis' 
trate came to the conclusion that he shouH be 
directed to pay compensation and called upon 
him to do so or undergo imprisonment in default;- 
Held, (1) that the proceeding awarding compen- 
sation did not contravene the provisions of 
S. 250 and was not illegal ; (2) that even if it 
was regarded as separate order contravening 
S. 250, the defect merely amounted to an 
irregularity which did not prejudice the accus- 
ed and was cured by S. 537 ; (3) that the pro- 
visional order 'for imprisonment was beyond 
the jurisdiction of the Magistrate. Dhanuko/ii 
Asari v. Muthusamy Aiijar. 17 Cr. L. J. 314 • 
35 I. C. 490 4 L. W. 32 ; 
1916 2 M. W. N. 159. 
A. 1. R. 1917 Mad. 628. 

S. 250 — Imprisonmenl — .-Iwarcl, when 

competent. 

It is illegal to aw'ard imprisonment in default 
by an order under S. 230, requiring compensa- 
tion to be paid. It is only when recovery is 
found to be impracticable that the defaulter 
may be sentenced to imprisonment. Bakaji v. 
Mukand Singh. 21 Cr. L. J. 226 : 

55 I. C. 98 ; A. I. R., 1920 Nag. 108. 

— S. 250 — Imprisonment — Award, when 

coinpetent. 

It is illegal to award imprisonment in default 
of payment of compensation. Imprisonment 
can only be awarded if the compensation can- 
not be recovered. Akloo Mistri v. Nawbat Lai. 

21 Cr. L. J. 751 (a) : 
58 I. C. 255 : 1 P. L. T. 558 : 
A. I. R. 1920 Pat. 211. 

S. 250 — Im prisonment — Commencement 

of- 

The imprisonment which may be awarded 
under S. 250 (3), cannot be directed to begin 
at the expiry of a term of detention in the 
Civil Jail, which tlie complainant has. been 
ordered to undergo by a Civil Court under the 
Cr. P. C. Emperor v. Ma Kha Gyi. 

26 Cr. L. J. 821 : 
88 I. C. 469 : 4 Bur. L. J. 9 ; 
3 Rang. 93 : A. I. R. 1925 Rang. 202. 

S. 250 — Imprisonment — Limit of period 

— CdmjAainant to pay compensation to each of 
several accused — Proper order for imprisonmenl 
in defatdt. 

Where a complainant has to pay comj)ensa- 
tion to each of several accused, the imprison- 
ment w'hich the Magistrate orders in -default 
of payment should be ordered in respect of 
default of payment to each of the accused. 
Ma Pu V. Maung Tun Pe. 

41 Cr. L. J. 506 ; 
187 I. C. 744 : 12 R. Rang. 351 : 
A. I. R. 1940 Rang. 110. 

S. 250 — Imprisonment— Limit of period. 

The term of 30 days specified in S. 230 (3) 
can be imposed in respect of the default made 
in pavment of compensation to each of the 



2^97 


ALL mbSA CRmiNAL DIGLST {1904~1940) 


2S9S 


Cr. P. CODE (1898), S. 408 

Magistrate and the latter explains to lum the 
procedure which will be followed if he claims 
to be tried as a European British subject and 
the procedure which will be followed , if he 
waives his right to be tried as such, and he 
elects to be tried according to the latter 
procedure, the result of the waiver is to render 
Ss. 408 and 440, Cr. P. C., inapplicable to the 
case, and the accused has no right of appeal 
to the High Court. Dawson Dotoning v. 
Emperor. IS Cr. L. J. 986 : 

42 I. C. 602 : 2 P. L. W. 79 : 

A. I. R. 1918 Pat. 59. 

S. 408— Change in powers— Second 

Class Magistrate invested zoith First Class powers 
.during pendency of' trial — Conviction — Appeal, 
whether lies to District Magistrate or Sessions 
Court. 

The moment a Second Class Magistrate is 
invested with the' powers of a First Class 
Magistrate, he becomes a First Class Magistrate 
and any conviction by him in cases which were 
taken up by him as a Second Class Magistrate 
are' convictions by a First Class Magistrate, 
and appealable to the Court of Session and 
not the District Magistrate. Triumala 
Venkatareddy v. Sikatapu Raniayija. 

29 Cr. L. J. 71 .- 
106 I. C. 583 : 1927 M. W. N. 669 ; 

26 L. W. 685 : 39 M. L. T. 497 : 

53 M. L. J. 733 ; 51 Mad. 257 : 

A. I. R. 1928 Mad. 55. 

Ss. 408, 413 — Compensation — Cattle 

Trespass Act, S. 22~OJfence — Conviction — Fine — 
Appeal. 

A person who is directed to pay compensation 
under S. 22, Cattle Trespass Act, can be said 
to be convicted of an offence, but the 
compensation awarded against liim though 
recoverable as a fine is not a “ fine ” within 
the meaning of Penal Code and other penal 
statutes. Therefore, an appeal against his 
conviction lies under S. 408, Cr. P. C., and 
does not fall within the restrictive provisions 
of S. 413 of that Code. Rodricks v. Papa Dada. 

22 Cr. L. J.624 : 

63 I. C. 160 : 23 Bom. L. R. 836 . 

A. I. R. 1922 Bom. 191. 

■ — S. 408 (4), 530 (k)— Competency of 

Court- Penai Code (Act XLV of 1S60), Ss. -lOS, 
409, •477-A — Acquittal by Magistrate not empower- 
ed to try case, whether bars subsequent trial— Pro- 
cedure — Jurisdiction. 

A complaint was made against the accused 
disclosing offences punishable under S. 409 and 
477-A, Penal Code. The case was by some 
mistake made over for trial to an Honorary 
Magistrate exercising the powers of a Magis- 
trate of the Second Class. He proceeded to 
deal with the case as one under S. 408, 

I. P. C., and finally the acquitted the accused. 
Subsequently the complainant presented a 
further complaint to the District Magistrate 
praying for the trial of the accused under 
Ss. 409 and 477-A, Penal Code. The District 
Magistrate thereupon took cognizance of the 
case and referred the complaint to a First 
Class Magistrate for disposal : Held, that 
inasmuch as the Second Class Magistrate who 1 


(1898), S. 408 

l‘o coS 

I S.^ 5m (fc) and sXMt ' Cr. 

Knshnadhon Chose v, Mahindia Nath butt. ' i 

29 C L V'lO ' 518 = 

S. 408 — Forum of appeal. 

A person was convicted by a Magistrate of 
tne first class and was sentenced to a dav’s 
imprisonment and to a fine of Rs. 50, in default 
of payment of which he was to suffer a month’s 
imprisonment further. But, as a matter of 
tact, he was neither sent to jail nor was 
actual])’ imprisoned ; Held, that an appeal lay 
to the Sessions Judge, as tliere was a 
combination of the sentences of imprisonment 
and fine. Alam v. Emperor. 12 Cr. L. T. 389 • 
11 I, C, 253 : 8 A. L. J. 524 : 33 All. Sio! 


S. 408 — Forum 

fine exceeding Rs. 50. 


of aqypeal— Aggregate 


In case a Magistrate of the first class passes 
two sentences of fine amounting in the 
aggregate to more than Rs. 50, an appeal is 
competent to the Court of Session under S. 408. 
Shidlingappa Gurulingappa v. Emperor. 

27 Cr. L. J. 926 : 

96 I. C. 270 : 28 Bom. L. R. 668 : 

A. I. R. 1926 Bom. 416, 

S. 408 — Forum of appeal— Appeal — Co- 

accused—One sentenced to 4 months’ imprisonment, 
other to fine of Rs. 50. 

It is not in the fitness of things that a Sessions 
Judge siiould be able to decide a case involving 
a sentence of four months’ imprisonment and 
at the same time be forced to refer to the 
Chief Court a pettier sentence based on the 
same or closely similar incidents. Two persons 
' were tried together before a first Class Magis- 
I trate. One was sentenced to imprisonment 
exceeding one month and the other to a fine 
not e.xceeding Rs. 50 ; Held, that both had a 
right of appeal to the Sessions Court under 
S. 408 and that the right was not taken away 
bv S. 413 of the Code. Emperor v. Naurati. 

^ 17 Cr. L. J. 27 : 

32 I. C. 155 : 30 P. R. 1915 Cr. : 

A. I. R. 1916 Lah. 193. 

S. 408— Forum of appeal— Appeal from 

sentence passed by Assistant Sessions Judge- 
Trial Judge officiating as Sessions Judge— Effect. 

An appeal from a conviction and sentence 
bv an Assistant Sessions Judge, -where the 
sentence is less than four years’ rigorous 
imprisonment, lies to the Sessions Court, imd 
the fact that by the time the appeal is ready, 
the Assistant Sessions Judge who tried the 
ease has been promoted to officiate as Sessions 
Judge, does not give the High Court any 
jurisdiction to try the appeal. In such a case, 
it is open to the Officiating Sessions Judge, on 
receipt of the appeal, to either send the case 
to the High Court for disposal or to admit the 
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laid down in Ss. 177 to 184 and 188 

in re ; Shanker Tulsliiram Navle. 


Cr. P. C, 



113 1. C. 70 : 30 Bom. L. R. 1435 : 
I. R. 1929 Bom. 78 : S3 Bom. 69 ; 


A. I. R. 1928 Bom. 530. 


- — ;^Ss. 403, 488 — Maintenance application 

Dismissal for default — Fresh applicaiion. 
maintamability—B.es judicata. 


Where a Magistrate to whoni an application 
for maintenance is made knows or has reason 
to believe that a similar application on the 
same facts has previously been adjudicated 
upon, he ought not to act on the application 
without considering the previous decision, but 
if he does so, it cannot be held that he is 
wrong in law and that his proceedings are void 
regardless of the merits. A previous applica- 
tion for maintenance which was dismissed for 
default without an adjudication on the merits 
does not bar a subsequent application for the 
same relief. Maung Hla Mating v. Ma On Kin. 

28 Cr. L. J. 912 : 

105 I. C. 240 ; 6 Bur. L. J. 200 : 

5 Rang. 697 : A. I. R. 1927 Rang. 328. 

Ss. 403, 488 — Maintenance application 

— Dismissal — Subsequent application not barred. 


The dismissal of an application for mainten- 
ance does not constitute a legal bar to an 
order granting maintenance on a subsequent 
application. Po So v. Ma Ktjin Me. 

9 Cr. L. J. 21 : 

4 L. B. R. 337 : 14 Bur. L. R. 259. 


S. 403 — Miscellaneous — Lower Burma 

Courts Act, 1900, S. 12 — Re-trial of accused — 
Conviction and sentence by Judge of High Court 
set aside by a Bench. 


The accused was convicted at a Criminal 
Sessions before a Judge of the Chief Court and 
sentenced to death. In a proceeding under 
S. 12 of the Lower Burma Courts Act, 1000, 
the conviction and sentence were set aside by 
a Bench on the ground that the verdict had not 
been arrived at in due course of law ; but the 
accused was not acquitted. The District 
Magistrate then took cognizance of the case 
against the accused and transferred .it to a 
subordinate Magistrate for inquiry with a view 
to the recommitment of the accused. In an 
application for revision on behalf of the 
accused, it was argued that the District Magis- 
trate’s order was illegal, inasmuch as the 
original commitment was still valid and 
subsisting, and the trial upon that commit- 
ment had not been completed : Held, after 
reference to Ss. 423, 434 and 439, Cr, P. C,, 
and in view of the provisions of S. 403 read 
with Ss. 273 and 333, that the District Magis- 
trate’s order was legal. Hla Gyi v. Emperor. 

3 Cr. L. J. 15 ; 
3 L. B. R. 87 : 11 Bur. L, R. 360. 


S. 403— Procedure— P/ea of. previous^ 

acquittal— Magistrate, duty of. 

A deeision that a prosecution is barred under 
the provisions of S. 403 ought not to be arrived 
at without an investigation of the facts put 
forward, on behalf of the complainant. Badha 
Kissen v. Fateh Chand. 22 Cr. L, J. 67 ; 

59 1. C. 323 ; 23 C. W. N. 543- 
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: — -s. 403— Procedure— Plea of previous 

acqmttal—Court, duty of. - ^ 

On a charge of cheating and criminal breach 
of trust where the plea taken by the accused 
was that he had already been tried and acquitt- 
ed m another Court on a charge involving the 
same set of facts: Held, (1) that this was a 
matter to be ascertained after hearing the 
evidence and ascertaining what the facts in 
both the cases were ; (2) that if it was found 
necessary to frame a charge, the accused would 
be able to set up his previous acquittal as a 
plea in defence. M. N. Mukherjee v. Matangi 
Charan Palit. 20 Cr . L. J. 572 : 

52 I. C. 60 : 23 C. W. N. 599 : 

A. I. R. 1919 Cal. 57.' 


S. 403 — Re-trial after acquittal. 

Under S. 403, Cr. P, C., an acquittal under 
S. 244 operates as a bar to a trial for the same 
offence and a District Magistrate cannot order 
a re-trial of the acquitted person. Jn re : 
Sinnu Gounden. 15 Cr, L. J. 236 : 

23 1. C. 188 : 26 M. L. J. 160 : 
1914 M. W. N. 273 : A. I. R. 1914 Mad. 628. 


S. 403 (1) — Re-trial barred. 

Acquittal under S. 247 bars a further trial 
under S. 403 (1), Cr. P, C. Suku Ram Koch v. 
Krishna Deb Sarma. 30 Cr. L. J. 585 : 

116 I. C 174 : 49 C. L. J. 119 : 
33 C. W. N. 260 : 1. R. 1929 Cal. 462 ; 

A. I. R. 1929 Cal. 189. 

Ss. 403 (i), 439— Revision — Ground 

that proceedings are barred under S. 403 (J) not 
taken in revision petition — High Court can take 
notice of it suo motu. 


Where subsequent proceedings are prima fade 
barred under S. 403 (1) by acquittal of accused 
in prior proceedings but this ground is not 
taken by the accused in the revision petition 
filed against his conviction in the subsequent 
proceedings, the High Court is entitled to take 
notice of the fact suo motu. Jaganriath 
Rao Dani v. Emperor. 

A. I. R. 1935 Nag^ 23. 


: s. 403 — Scope— Acquittal by ■ Magistrate 

Usqualified under S. 356. 

If a person put on his trial for an offence pro- 
luces an order of acquittal, passed by a Court 
.vhich, on the face of it, is a Court of competent 
iurisdiction, in that it had both territorial juris- 
liction' and jurisdiction under the' second Sche- 
dule of Cr. P. C,, in respect of the offence 
charged, the Court before which such order of 
acquittal is produced is not entitled to impeach 
the competency of the Court which ^ passed the 
order on the ground that the presiding officer 
of the Court may perhaps have laboured 
under the disqualification prescribed by S. 556, 
Cr. P.C. Until such order of acquittal, has 
been set aside and a new trial ordered by 
some competent Court, the person acquitted 
is entitled to plead it under S. 403, Cr. P. C., 
in connection with any further proceeding 
that may be taken against him. Darban Mai 

v.E..vcror. c. SSUsl' 1 1 uH. 
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S. 408 (b) — Forum of appeal — Different 

sentences by Assistant Sessions Judge, 

Where an Assistant Sessions Judge sentences 
one of the several accused in a case to 
rigorous imprisonment for more than four 
years and others to a term of four years 
each, an appeal lies to the High Court, 
although the accused sentenced to the higher 
term of imprisonment does not appeal. Har 
Dayal v. Emperor. 16 Cr. L. J. 606 : 

30 I. C. 158 : 13 A. L. J. 719 : 

37 All. 471 : A. I. R. 1915 All. 356. 

S. 408 (b) — Forum of appeal — “ In 

any case” — Appeal from the sentence of Assis^ 
tani Jtidgc — Appeal by persons sentenced to less 
than i years while another accused in the case 
has been sentenced to more than 4 years. 

Whenever an Assistant Sessions Judge senten- 
ces any of the accused in a case to more than 
4 years’ imprisonment, the appeal always 
lies to the High Court, whether it be by the 
person who is sentenced to 4 years or by one 
who is sentenced to less than 4 years in the 
same case ; and the Sessions Judge has no 
jurisdiction to entertain an appeal from persons 
sentenced to less than 4 years. Palani Kora- 
van V. Emperor. 5 Cr. L. J. 496 : 

17 M. L. J. 248. 

S. 408 (b) — Forum of Appeal — Sentence 

"o/ imprisonment for four years plus fine. 

The phrase ’* sentence of imprisonment 
for a term exceeding four years ” in clause (6) 
of S. 408 has reference to the substantive 
sentence of imprisonment apart from any 
sentence of fine or imprisonment in default 
of the payment of the fine. Therefore, where 
a Magistrate specially empowered under S. 30, 
Cr. P. C., sentences an accused to four years’ 
rigorous imprisonment and a line, and in 
default of payment of fine, to further rigorous 
imprisonment, an appeal from the sentence 
lies to the Sessions Court and not to the High 
Court. Khuda Bakhsh v. Emperor, 

19 Cr. L. J .742 (b) : 

46 I. C. 518 : 19 P. R. 1918 Cr. : 

33 P. W. R. 1918 Cr. : 

A. I. R. 1918 Lah. 384. 

S. 408 (c) — Forum of appeal — Appeal to 

Sessions J udge against conviction under S. 124- A, 
Penal Code, wrongly admitted and sentence re- 
^duced— Order held without Jurisdiction— Appeal 
to High Court, beyond limitation — Time, whether 
can be extended under Limitation Act, S, o. 

An accused was convicted for an offence 
under S. 124-A, Penal Code. An appeal was 
filed to the Sessions Judge, who overlooking 
the provisions of S. 408 admitted the appeal 
and reduced the sentence. The accused again 
appealed to the High Court, but beyond the 
period of limitation : Held, that the order of 
the Sessions Judge was made wjthout juris- 
diction, as an appeal in such cases lay only 
to the High Court under S. 408 ; Held, also, 
that there was sufficient cause for extension 
of time under S. 5, Limitation Act, Krishna 
Chandra Pangoria v. Emperor. 

38 Cr. L. J. 972 : 

170 I. C. 874 : 10 R. A. 191 : 
1937 A. L. J. 365 : 

A. I. R. 1937 AU. 466. 


DIGEST (1904— 1940) - 

Cr. P. CODE (1898), S. 408 

— ^ S. 408 (3) — Forum of appeal. 

An Assistant Sessions Judge convicted an 
accused for the offence under Ss. 304 and 
147 and passed a sentence of four years on 
each count. The two sentences were to run 
concurrently : Held, that an appeal lay to the 
Sessions Judge. TvJsi Ram v. Emperor. 

14 Cr. L. J. 119 : 
18 I. C. 679 : 11 A. L. J. Ill : 

35 All. 154. 

Ss. 408, 414 — Right of appeal — Convic- 
tion under S. 562. 

S. 408 gives a right of appeal immediately 
a conviction is recorded under S. 562 with- 
I out waiting for the passing of the subsequent 
sentence (if any). S. 414 has no application 
to such a case and a right of appeal conferred 
by S. 408 is not taken away by S. 414. 
Shankar Sukul v. The King. 

41 Cr. L. J. 877 : 
190 I. C. 226 : 1940 Rang. 381 : 

13 R. Rang. 76 : 
A, I. R. 1940 Rang. 223. 

S. 408 — Right of appeal — Conviction 

loithout sentence. 

S. 408 gives a right of appeal from an order 
of conviction. Therefore a person who is 
convicted but released under S. 562 of the Code 
has a right of appeal. Emperor v, Manohar Das. 

1 Cr. L. J. 1098 : 
24 P. R. Cr. 1904. 

S. 408 — Right of appeal — Several accus- 
ed tried jointly— One accused awarded appealable 
sentence — Appeal by others, right of. 

Where at the joint trial of two or more 
persons by a first class Magistrate, an appeal- 
able sentence is passed upon any one of 
them, all the convicted persons have the 
same right . of appeal, even though their 
sentences may be of the kind against wdiich 
appeal would have been barred by S. 413, 
Cr. P. C., if they had been tried 
singlv. Emperor v. Jaisukh. 

17 Cr. L. J. 173 : 
33 I. C. 653 ; 16 P. R. 1916 Cr. : 
21 P. W, R. 1916 Cr. : 
A. I. R. 1916 Lah. 302. 

Ss. 408, 413 — Bight of appeal — Joint 

trial of several accused — Sentences, varying — 
Appeal by persons sentenced to appealable terms 
— Right of accused sentenced to non-appealable 
terms. 

In an appeal under S. 408 by some of the 
accused who are awarded appealable sen- 
tences in a trial in which the other accused 
are awarded non-appealable sentences, it 
is not competent to the latter to have their 
case examined as if an appeal lay in their 
case as well. In re : Annasami Nadavan. 

I 19 Cr. L. J. 623 ; 

45 I. C. 527 : 7 L. W. 571 : 
24 M. L. T. 182 : 
A. I. R. 1919 Mad. 1163. 

— ^ Ss. 408, 413— Right of appeal — Several 

persons convicted' at one trial — Different sen- 
tences. 
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and it would seem that the rule could be 
invoked by an accused person at any stage 
of the proceedings. Emperor v. John 
McJver. (F. B.) 37Cr. L.J. 637 

162.1. C. 592 (2) : 1936 M. W. N. 281 
43 L. W. 548 ; 70 M. L. J. 635 . 
8 R. M. 1000 : A. I. R. 1936 Mad. 353. 

-S. 403 — Scope-Test of application — 


Principle 

The question as to whether a particular 
, trial is barred by reason of previous 

prosecution ending in conviction or acquittal 
is a question to be determined on the facts 
and circumstances of a particular case. 
The true test is not so much whether the 
facts are the same in both trials as whether 
the acquittal or conviction from the first 
charge necessarily involves an acquittal or 
conviction on the second charge. The 

provisions contained in S. 403 are complete 
by themselves on the subject of the i-etfect 
of previous acquittal or conviction and no 
question of exercise of inherent jurisdiction 
or the application of the rule of res judicata 
arises where there are specific provisions 
in the law. Jitendra Nath Gupta v. Emperor. 

(S. B.) , 38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 : 

A. I. R. 1937 Cal. 99. 

-S. 403 — Scope — Test for determining 


identity of offences. 

One of the tests for determining the 
identity of the offences is whether the evi- 
dence necessary to support the indictment 
would have been sufficient to procure a legal 
conviction of the first. It is inexpedient to 
address a joint complaint to the Magistrate 
with refererfce to two independent transac- 
tions affecting two individuals separately 
and which do not present any common 
feature excepting that the accused is the 
same. Hukam Singh v. Emperor. 

30 Cr. L. J. 1149 : 

120 I. C. 117 : I. R. 1930 All. 5 ; 

1930 A. L. J. 85 : A. I. R. 1930 All, 92. 

S. 403 — Scope. 

The general principle of S. 403 is that a 
man should not be put upon the trial twice 
over on the same facts. The section should 
be interpreted liberally. Jn re : Chinnappa 
Naidu. 25 Cr. L. J. 244 : 

76 I. C. 708 : 19 L. W. 31 : 

1924 M. W. N. 153 : A. I. R. 1924 Mad. 478. 


-S. 403 — Scope. 


The principles underlying the English Common 
Law pleas of autrefois convict and autrefois 
acquit have been embodied so far as India 
is concerned, within the limits, however 
narrow they may be, of the language of 
S. 403 itself. The language of the _ section 
should not be stretched nor should the 
principles be extended in any way so as to 
trive benefit to the accused, of the spirit 
underlying the provisions of the section, 
for, it would be bewildering and, indeed, migh ti 
result in great injustice to the community 


Cr. P. CODE (1898), S. 404 
at large. Purnananda Das Gupta v. Emperor 
(F- B.) 40 Cr. L. 1.199 • 

179 I. C. 506:68 C. L.J.206 - 
11 R. C. 557 ; I. L. R. 1939 1 Cal l i 
. A. I. R. 1939 Cal. 65. 

S. 403 — Scope. 

Under S. 403 an accused cannot be tried 
a second time on the same facts for an 
offence cognate to or involved, in the offences 
with which he was previously charged. 
Manari Chowdhury v. Emperor. 

19 Cr. L. J. 198 : 
43 I. C. 614 : 22 C. W. N. 199 ; 
J27 C. L. J. 434 : 45 Cal. 727 : 
A. I. R. 1918 Cal. 406. 


-S. 403 — Scope. 


When a prosecution is barred on account 
of a previous trial, S. 403, directs that the 
accused shall not be tried. An order of 
acquittal, therefore, is improper, as no such 
order can be passed without a trial. 
Oborno Charan Chowdry v. Emperor. 

9 Cr. L. J. 578 : 
2 I. C. 357 : 5 L. B. R. 12. 

S. 403 {4)— Scope.. 


S. 403 (4) refers to the character and status 
of the Tribunal when it refers to competency 
to try the offence. Ganapath Bhatta v. 
Emperor. 14 Cr. L.. J. 214 : 

19 I. C. 310 : 24 M. L. J. 463 ; 
13 M. L. T. 360 : 36 Mad. 30?. 

S. 403— ‘ Trial’, meaning of. 


The word “ trial” in S. 403, does not neces- 
sarily imply decision on the merits. In re : 
Guggilapu Peddaya. 12 Cr. L. J. 41 ; 

^ 9 I. C. 253 : 34 Mad. 253. 

-S. 403 — 'Tried’, meaning of. 


The word ‘tried’ in the early part of S. 408 
(1) should not be treated as surplusage, and 
the section does not apply to a case where 
even the particulars of the offence were not 
stated to the accused, under S. 24,2. Bezwada 
Kotayya v. Konathalapalli Venkayya. 

19Cr.L.J. 497: 
45 I. C. 257 : 40 Mad. 977 : 
A. I. R. 1918 Mad. 212. 

S. 403 (1)— ‘Tried’, meaning of. 

The word ‘ tried’ in S. 403 (1) does not 
necessarily import a trial on the merits ut 
only refers to the nature oi the 
that were had. Suku Ram Koch v. 

DebSarma. ..r. ^ 

116 I. C. 174 : 49 C. L. J. 119 

33 C W N. 260 : I. R. 1929 Cal. 462 
33 C. W. JN. ZO ^ ^ ^ jgg 


—S. 404. 

See also (i) Appeal. 

(ii) Cr. P. C. 1898, Ss. .408, 
520. 

._S. 404— Appeal— of— Law govern- 


The right of appeal in criminal matters is a 
statutofy one, and is primarily governed by 
S. 404 which forms the commencement of 
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accused in whose favour such payment has 
been ordered. Emperor v. Ma Kha Giji. 

26 Cr. L. J. 821 : 
88 I. C. 469 : 4 Bur. L. J. 9 : 

3 Rang. 93 : A. I. R. 1925 Rang. 202. 

S. 250— Informant — Meaning of. 

It is open to a Magistrate under S. 250 to 
pass an order directing a person, upon whose 
information given to a Police Officer or to a 
Magistrate the proceedings were started, to 
pay compensation to the accused. Faridnddin 
V. Emperor. 27 Cr. L. J. 702 : 

94 I. C. 894 ; 24 A. L. J. 221 : 
A. I. R. 1926 All. 295. 

— ^S. 250 — Information — Meaning of. 

A statement made by a person on oath before 
a Magistrate charging other persons of certajn 
offences comes under the words “ upon infor- 
mation given to a Magistrate ” in S. 250, and 
amounts to a complaint as defined in S. 4 (h) 
of the Code. Ga jadhar v. Emperor. 

179 i. C. 758 : 1939 O. W. N. 125 : 
11 R. O. 203 ; 1939 O. L. R. 73 ; 
A. I. R. 1939 Oudh 101. 

S. 250— Information — JMeaning of. 

” Information ” in S. 250 is limited to the 
information given and entered in the cogni- 
zable register under S. 154 of the Code. 
Walimahomed v. Emperor. 21 Cr. L. J. 49 : 

54 I. C. 401 : 13 S. L. R. 166. 

S. 250— Information— IM caning of — 

Information of offence given bij one person to 
another with vieio to prosecution— Compensation, 
liability for. 

Where one per-son gives information to an- 
other charging a third person with an offence 
with the intention that the information should 
be conveyed to a IMagistrate with a view to a 
prosecution, the person first giving the infor- 
mation is the person upon whose information 
the accusation is made within the meaning of 
S. 250. Emperor v. Bhawal Singh. 

19 Cr. L. J. 76 : 
43 I. C. 108 : 15 A. L. J. 879 : 
40 Ail. 79 ; A. 1. R. 1918 All. 111. 

S. 250 — Information — What is. 

Information given to a Village Magistrate 
cannot be regarded as information given to the 
Police of an offence within the meaning of 
S. 250, even v/here the Village Magistrate is 
bound to report the offence to the Police. 
In re ; Arulanalham. 13 Cr. L. J. 29 ; 

13 I. C. 221 : 1911 M. W. N. 558 ; 
10 M. L. T. 550 : 22 M. L. J. 138. 

S. 250— Interpretation — “ Information,’' 

meaning of. 

S. 250 is a penal section and must be con- 
strued strictly. Words ought not to be intro- 
duced into it which would extend the liability 
to pay compensation to any person beyond 
the actual complainant or person who gives 
the information on which the case is started. 
Wali Mahomed v. Emperor. 21 Cr. L- J. 49 : 

54 I. C. 401 ; 13 S. L, R. 166. 

S. 250— Interpretation — ‘^Person” 


Cr. P. CODE (1898), S. 250 

meaning of — Municipal Committee, lokether can 
be directed to pay compensation. 

The word “ person ” in S. 250 includes not 
only a natural person but also a juristic person; 
for instance, a Municipal Committee. A 
Municipal Committee is, therefore, not exempt 
from the operation of S. 250. Municipal Com- 
mittee, Lahore v. Rattan Chand. 

24Cr. L.J. 463 : 

72 I. C. 623 : A. I. R. 1923 Lah. 31. 

S. 250 — Interpretation — “ The Magis- 
trate by whom the case is heard,” meaning of. 

The expression “ the Magistrate by whom 
the case is heard ” in S. 250, means the 
Magistrate by whom the case is decided, 
irrespective of whether he has or has not 
heard the evidence. Ram Debt v. Gobind 
Salmi. 22 Cr. L. J. 406 : 

61 1. C. 648 ; 3 U. P. L. (A.) 114 ; 

19 A. L. J. 651. 

S. 250 — Interpretation. 

The question as to whether an order is a 
consequential or incidental order depends 
upon the terms of the order under consideration 
in each particular case and the circumstances 
in which it was made. 

35 Cr. L. J. 1 : 
145 I. C. 837 : 11 Rang. 361 ; 

6 R. Rang. 64 : A. I. R. 1933 Rang. 288. 

I S. 250 (1) — Interpretation— May ,” signi- 

ficance nf. 

The word ‘may’ in S. 250 (1) only relates to- 
the manner in which opportunity to show 
cause is to be given. Mnnicipui Board, Luck- 
now v. .Abdul .Aziz. 34 Cr. L. J. 44 ; 

140 I. C. 652 : 9 O. W. N. 943 : 
I. R. 1933 Oudh 8 (1) : 
A. I. R. 1933 Oudh 37. 

S. 250 — Jurisdiction— Case triable by 

Magistrate — Poiver to award compensation — 
Possibility that case triable exclusively by Court 
of Sessions m'ghl arise, if proved, effect of. 

A Magistrate made an order for compensation 
under ,S. 250, Cr. P. C., in a case under Ss. 463 
and 323, Penal Code, both of wliicli were within 
the Magistrate’s jurisdiction. The Sessions 
Judge made a reference on the ground that 
if there was any offence, it was one under 
S,' 407, Penal Code, whicli was exclusively 
triable by the Court of Sessions. But it was 
found by both tlie Courts that no offence was 
committed at all : Held, that it was not in- 
cumbent on the Magistrate to go out of the 
way to find that a case exclusively triable by a 
Court of Sessions might arise from the facts 
before him, if they were proved, and the Magis- 
trate was entitled to act under S. 250. Bal- 
kishen v. Emperor. 31 Cr. L. J. 563 : 

123 I. C. 756 : 1930 A. L. J. 465 ; 

A. I. R. 1930 All. 280. 

S. 250— Jurisdiction to aivard compen- 
sation, delcrminalion of. , 

The question whether a case is one ‘triable 
by a Magistrate’ within the moaning of S. 250, 
and whether the Magistrate has consequently 
power to make an order for compensation under 
that section is not to be entirely regulate 
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Session and not to the District Magistrate. 

Emperor V. MaganlalJhavarchand. 

101 I. C. 602 : 29 Bom. 21^ 482 : 

A. I. R. 1927 Bom. 366. 


7 “ Ss. 407, 408 — Forum of appeal — Trial 
by^ Second Class Magistrate — Magistrate invested 
with first class powers before conclusion of trial — 
Conviction. 


^ .An appeal from an order of conviction passed 
by a Magistrate, who commenced the trial as 
a Second Class Magistrate, but who was invest- 
ed with first class powers before the conclusion 
of the trial, lies to the Sessions Judge and 
not to the District Magistrate. Babu Ram v. 
Emperor. 28 Cr. L. J . 781 : 

104 I. C. 109 ; 8 Lah. 203 : 
28 P. L. R. 489 : A. I. R. 1927 Lah 398. 

Ss. 407, 408 — Forum of appeal. 

Where the trial of a case was held by a 
Second Class Magistrate but before hearing 
arguments he was invested with first class 
powers ; Held, that an appeal from the judg- 
ment of the Magistrate lay to the Sessions 
Judge and not to the District Magistrate. 
Sheobhanjan Singh v. Emperor. 

26 Cr. L. J. 914 : 
86 I. C. 978 ; 1925 Pat. 120 : 
6 P. L. T, 553 : A. I. R. 1925 Pat. 472. 

Ss. 407, 422 — Notice — Notice to officer 

appointed by Local Government not given — Ille- 
gality — .Acquittal. 

Where an appeal under S. 407, is heard by a 
Magistrate specially empowered to hear such 
appeals, it is incumbent on the Magistrate to 
give notice of such hearing under S. 422 of the 
Code, to the officer appointed by the Local 
Government in that behalf and an omission to 
give such notice before hearing the appeal can- 
not be treated as an irregularity. The disposal 
of such an appeal without notice to the officer 
is not a legal disposal of the appeal. Em- 
verar v. Shivlingappa Basappa. 

^ 24 Cr. L. J. 700 ; 

73 I. C. 812 ; 24 Bom. L. R. 1150 : 

A. I. R. 1923 Bom. 74. 
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of the forum of appeal. Gurasahay Bam v 
Emperor. 19 Cr. L. J. 90 I 

43 I. C. 250 ; 3 P. L. W. 249 • 
3 P. L. J. 138 : A. L R. 1917 Pat. 33.’ 

S. 408 (3) — Aggregate sentences. 


The words “ aggregate sentences in S. 408 
(3) relate to a case of consecutive sentences and 
not to concurrent sentences. Tulsi Bam y'. 
Emperor. 14 Cr. L. J. 119 : 

18 I. C. 679: 11 A. L. J. Ill : 

35 All. 154. 


S. 408 (b) — Appeal to High Court 

Serttences by Magistrate with powers under S. 30, 
Criminal Procedure Code— Accused sentenced' to 
two years’ imprisonment, appeal by. 


A Magistrate of the First Class, invested with 
special powers under S. 30, Cr. P. C., sentenced 
one of the accused to two years’ rigorous im- 
prisonment and the other accused to five years' 
rigorous imprisonment. The former appealed 
to the Sessions Judge, who declined jurisdic- 
tion : Held, that the appeal lay to the Chief 
Court under S. 408 (b), Cr. P. C. Ahmad Khan 
V. Emperor. 17 Cr. L. J. 299 : 

35 I. C. 171 : 5 P. R. 1916 Cr. : 

122 P. L. R. 1916 ; A. I. R. 1916 Lah. 441. 


S. 408 (b) — Appeal to High Court — 

Sentence office years' rigorous imprisonment — 
Appeal to Sessions Judge, legality of — Procedure. 

Accused was convicted of an offence under 
S. 394 of the Penal Code by a Magistrate hav- 
ing special powers and was sentenced to five 
years’ rigorous imprisonment. His petition of 
appeal was sent from jail to the Sessions Court 
and was summarily dismissed by the Sessions 
Judge : Held, (1) that under S. 408 (f») the 
appeal lay^to the High Court and not to the 
Sessions Court ; (2) that the Sessions Judge 

had acted without jurisdiction in entertaining 
and dealing with the appeal, and that his pro- 
ceedings were void under S. 530 (r), Cr. P. C., 
(3) that the accused was entitled to refer an 
appeal to the High Court. Jn re : Abdulla. 

26 Cr. L. J. 293 : 

82 I. C. 437 : 2 Rang. 386 ; 

A. I. R. 1925 Rang. 39. 


-S. 408. 

—Aggregate sentences, meaning of. 

—Appeal to High Court 

—Applicability 

—Change in powers 

—Compensation 

—Forum of appeal 

—Right of appeal 

—Scope 

—Sentence 

— ‘ Trial, ’ if includes judgment 

-S. 408 

See also (i) Appeal 

(m) Cr. P. C. 1898, Ss. 35 (3), 
222 (2), 263, 520 


S. 408 — Applicability — Second Class 

Magistrate submitting case to First Class Magis- 
trate — Latter sentencing accused on evidence on 
record — S. 408, if applies. 


Where a case in submitted to a First Class 
Magistrate by a Second Class Jlagistrate under 
5. 349, Cr. P. C., and the former sentences 
;he accused to fine below Rs. 50, the case 
jo'raes within the express words of Ss. 408 and 
in appeal, if it could be claimed at all, would 
3 e under this section and not under S. 407. 
Kishofi Singh v. Emperor. 38 Cr. L. J. 990 
170 I. C. 920 : 41 C. W. N. 833 
I. L. R. 1937 2 Cal. 469 
10 R. C. 212 : A. I. R. 1937 Cal. 394. 


S. 408 (b)— Aggregate sentences, 

meaning of. 

Concurrent sentences do not come within - the 
expression aggregate sentences for the purposes 
of S. 35 or for the purpose of raising the status 


Ss. 408, 446— Applicability — European 

British subject, waiver by, of right to be tried as 
such, effect of— Appeal— Court, proper. 

Where a European British subject charged 
with an offence is brought before a District 
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the whole appeal must be heard. Rijhu v 
Emperor. 32 Cr. L. T. 1017 • 

^ ^^31 pit. 323 : 

^ 12 P. L. T. 539 : A. I. R. 1931 Pat. 351 (1). 


— S- 41Z— Scope— Plea of Right to 

set up illegality of conviction in appeal. 

In view of the provisions of S. 412, Cr. P. C., 
a person who pleads guilty to a charge is not 
barred /from contending 'in appeal that his 
conviction is illegal. Chunilal Hargovan v. 
Emperor. 27 Cr. L. J. 1148 : 

97 I. C. 668 : 28 Bom. L. R. 1023 ; 

A. J, R. 1927 Bom. 67. 


-S. 413. 


See also Cr. P. C., 1898, Ss. 297, 498. 

S. 413 — Aggregate of sentences — 

Appeal — Sentence of one month's imprisonment 
each under more than one section to run concur- 
rently — Appeal to Sessions Judge. 

Concurrent sentences for the purpose of appeal 
must be taken in the aggregate. Where 
accused were convicted by a Dejiuty Magis- 
trate under more than one Sections of the 
Penal Code and sentenced to one month’s 
imprisonment under each section, sentences 
to run concurrently ; Held, that an appeal lay 
to the Sessions Court. Abdul Khalck v. 
Emperor. ' 13 Cr. L. J. 877 : 

17 I. C. 813 : 17 C. W. N. 72. 

S. 413 —Aggregate of sentences. 

Where a Magistrate passes two separate 
sentences of fine of Rs. 40 on the accused, the 
aggregate of the two sentences may be taken 
into account so as to save the right of appeal. 
Akabhar AH v. Emperor. 33 Cr. L. J. 90 : 

134 I. C. 1196 : 35 C. W. N. 752 : 
59 Cal. 19 : I. R. 1932 Cal. 76 : 
A. I. R. 1931 Cal. 642. 

S. 413 — Aggregate of sentences. 

Where two sentences of fine arc passed, it is 
the aggregate which is to be looked into for 
purpose of determining the right of appeal. 
Naroab AH v. Joinab Bibi. 33 Cr. L. J. 704 (2) ; 

138 I. C. 720 ; 59 Cal. 1131 : 
36 C. W. N. 407 : I. R. 1932 Cal. 525 ; 

A. I. R. 1932 Cal. 551. 

S. 413 — Applicability — Complaint 

under S. 78, Punjab Municipal Act — One accused 
acquitted and remaining fined Rs. 10 each — Ap- 
peal, if lies. 

A complaint was lodged by the Municipal 
Committee, through its Octroi Superintendent 
against four persons under S. 78, Punjab 
Municipal Act. One out of them had been 
acquitted, the remaining three sentenced to 
pay a fine of Rs. 10 eacli. An 'appeal was filed 
against this order : Held, that the appeal was 
not tenable, S, 413, Cr. P. C., being a bar 
to it. Narsullah Beg v. Emperor. 

30 Cr T T 100 • 

172 I. C. 846 :‘38 P. L. r’. 636 
10 R. L. 372. 


S. 413 — Applicability, 

In construing the provisions of S. 413, it is 
no doubt permissible to refer to the words 
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used in S. 408, but the language of S. 413 is 
so clear, expressed as it is in general terms, 
that it would be wholly wrong to try and 
lirnit it by reference to the wording of S. 408. 
Kishori Singh v. Emperor. ' 38 Cr. L. J. 990 • 

170 I. C. 920 : 41 C. W. N. 833 • 
I. L. R. 1937 2 Cal. 469 : 10 R. C. 212 : 

A.I.R. 1937 Cal. 394. 

S. 413 — Applicability — Test to see if 

case comes within S. 413. 

What has to be seen in considering whether 
a case is hit by S, 413, is whether the sen- 
tence in question was one not exceeding the 
limit prescribed, and whether it was a sentence 
passed by a Court of the class mentioned 
therein. If these conditions are satisfied, S. 413 
would apply, whetlier the sentence was passed 
under S. 349 or S. 380 or otherwise. Kishori 
Singh V. Emperor. 38 Cr. L. J. 990 : 

170 I. C. 920 : 41 C. W. N. 833 : 

I. L. R. 1937 2 Cal. 469 : 10 R. C. 212: 

A. I. R. 1937 Cal. 394. 

S. 413— Construction — Appeal, right 

of, when appealable and non-appcalable sentences 
passed in one judgment — Reference to High 
Court. 


S. 413 declares in quite unambiguous terms 
that in those cases in which a Court passes 
only a light sentence, the convicted person 
shall have no right of appeal. The words 
used in the section -cannot bear the construc- 
tion that no appeal lies at the instance of a 
convicted person against a judgment in which 
no other sentence than one not exceeding one 
month has been passed. Consequently, where 
at a joint trial some accused persons are 
sentenced to appealable sentences and some 
to non-appcalable sentences, the former alone 
can appeal. This strict interpretation might, 
on occasions lead to apparent injustice, c. g,, 
where on appeal by those having right of ap- 
peal, the conviction is set aside. Under the 
existing practice such injustice can be removed 
by the procedure of a reference for revision 
to the High Court under S. 435 or 438, Cr. P. C. 
Unar Gool v. Emperor. 18 Cr. L. J. 72 : 

37 I. C. 56 : 10 S. L. R. 156 : 

A.I.R. 1917 Sind 34. 


S. 413— Fine— Sentcjice oflRs. 50 fine 

only by a First Class Magistrate — Appeal. 

No appeal lies to the Sessions Court against 
a sentence of Rs. 50 fine passed by a First 
Class Magistrate. Tn re ; diode Balavi Rama- 
swami. 12 Cr. L. J. W (b) : 

o T r> -i/in • Q M. L,. T. 322. 


-S. 413 — Jurisdiction — Magistrate pass- 
ing non-appcalable sentence — Enhancing ^ sentence 
JO render it appealable— Appeal— Jurisdiction. 


A Magistrate passed a non-appealable sen- 
tence on an accused, but subsequently at the 
request of the accused, enhanced the sentence 
so as to make it appealable. The accused 
appealed to the Sessions .Tudge who rejected 
the appeal on the ground that the Magistrate 
could not legally add to the sentence and, 
therefore, no_ appeal lay. The High Court set 
aside this order and held that an appeal lay. 
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appeal and postpone it till the return of the 
Sessions Judge. Garib Lall v. Emperor. 

IQ Cr T T 44'? • 

44 I. C. 970 : 3 P. L. J. 192 : 5 P.‘ L.‘ W. 24 1 
A. I. R. 1918 Pat. 240. 

S. Forum of appeal — Concurrent 

sentence under other provisions, whether affects 
forum of appeal. 

The fact that a concurrent sentence of one 
year has been passed against an accused under 
some other provisions of the Penal Law does 
not preclude a Sessions Court from dealing 
with an appeal under the provisions of S. 408. 
Jagadish Chandra Ran v. Emperor. 

28 Cr. L. J. 672 : 
103 I. C. 208 : 10 N. L. J. 135 : 
A. I. R. 1927 Nag. 255. 

S. 408 — Forum of appeal — Determina- 
tion— Magistrate taking length of trial into 
account, effect of. 

The fact that the Magistrate in determining 
the length of sentence, took into account the 
length of time the appellant had been under 
trial does not affect the question of what 
Court of Appeal has jurisdiction in the case. 
Jagadish Chandra Ray v. Emperor. 

28 Cr. L. J. 672 : 
103 I. C. 208 ; 10 N. L. J. 135 : 
A. I. R. 1927 Nag. 255. 

S. 408 — Forum of appeal, illegal sen- 
tence— Sentence on reference by Subordinate Ma- 
gistrate. 

A District Magistrate to whom a case had 
been submitted by a second class Magistrate 
under S. 349 passed a sentence of five years’ 
imprisonment on one of the accused : Held, 
that in view of the last clause of S. 349 a 
District Magistrate acting under this section 
must be regarded as a Magistrate not em- 
powered under S. 30 and that, therefore, in spite 
of the sentence of five years’ imprisonment, 
which was ultra vires, appeal lay not to the 
Chief Court, but to the Court of 
Session. Nga Pya v. Emperor. 

6Cr. L.J. 289; 
4 L. B. R. 53. 

— S. 408 — Forum of appeal. 

Where the total term of imprisonment to 
which an appellant has been sentenced either 
by an Assistant Sessions Judge or by a Magis- 
trate empowered under S. 30 does not exceed 
four years in the aggregate, the appeal lies to 
the Court of the Sessions Judge. Jagadish 
Chandra Ray v. Emperor. • 28 Cr. L. J. 672 : 

103 I. C. 208 : 10 N. L. J. 135 : 
A. I. R. 1927 Nag. 255. 

Ss. 408, 435 — Forum of appeal — Magis- 
trate having jurisdiction over the whole district — 
Two Sessions divisions in one District.' 

Where a district contained two Sessions Divi- 
sions, and a Magistrate was authorized to try 
offences committed in any portion of the district 
and his headquarters were headquarters of 
one,6f'the Sessions Divisions, appeals from the 
Magistrate’s judgment lie to the Sessions Court 
within whose jurisdiction the headquarters of 
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the Magistrate are situate irrespective of the 
place where the offence was committed. Ambu 
Podaval v. Emperor. 4 Cr. L. J. 443 • 

16 M. L. J. 444 : 1 M. L. T. 402! 

Ss. 408, 562 — Forum of appeal — Appeal 

against conviction without sentence. 

An appeal lies to the Court of Sessions against 
a conviction without sentence by a 1st class 
Magistrate under S. 552, Cr. P. C. Ml Shwe 
Nyum V, Emperor. ' 1 Cr. L. J. 543 : 

U. B. R. 1904 Cr. P. C. 7 : 
10 Bur. L. R. 321. 

S. 408 (b) — Forum of appeal. 

Accused sentenced by Assistant Sessions 
Judge under S. 376, Penal Code, for four years’ 
rigorous imprisonment and whipping — Trial by 
Jury — Jury unanimous — Appeal against con- 
viction. Kajjan v. Emperor 

35 Cr. L. J. 1288 (2) : 
151 I. C. 289 : 1934 O. L. R. 717 : 
11 O. W. N. 1133 : 7 R. O. 108 : , 
A. I.R. 1934 Oudh 433 (1).’ 

; S. 408 (b) — Forum^of appeal — Assistant 

Sessions Judge — Some accused sentenced to 
imprisonment for over four years, others for 
less period. 

Where at a criminal trial held by an 
Assistant Sessions Judge, some of the accused 
were sentenced to an imprisonment for more 
than four years and some for less than that 
period : Held, that an appeal by the latter 
would also lie to the High Court under S. 408 
(b). Richha v. Emperor. 16 Cr. L.J. 353 : 

28 I. C. 737 : 13 A. L. J. 272 : 
A. I. R. 1915 All. 20. 

S. 408 (b) — Forum of appeal — Assistant 

Sessions Judge, trial by — Sentence of imprison- 
ment exceeding four years inflicted on one accused 
—^Smaller sentence inflicted on others. 

Where an accused person has been sentenced 
by an Assistant Sessions Judge to imprison- 
ment for more than four years, all other 
accused persons convicted at the same trial 
must appeal against their convictions to the 
Highi.Court even though they themselves 
have received sentences for less than four- 
years and even if the accused who has been 
awarded more than four years does not choose 
to appeal. DebiDinv. Emperor. 

27 Cr. L. Ji 175 ; 
91 1. C. 959 : 24 A. L. J. 151 : 
A. I. R. 1926 All. 160. 

S. 408, Cl. (b) — Forum of appeal — Con- 
current sentences one of i years, and other of 7 
days. 

The accused was tried and convicted under 
Ss. 420 and 494, Indian Penal Code. For 
cheating, he was sentenced to four years’ 
and for abetment of bigamy to seven days’ 
rigorous imprisonment. The sentences were 
ordered to run concurrently : Held, that an 
appeal lay to the Sessions Court and not to the 
High Court. Tulsidas Lakshman v. Emperor. 

10 Cr. L.J. 250; 
3 I. C. 171 : 11 Bom. L. R. 544, 
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not two punishments similar in kind but a 
combination of two . punishments of different 
kinds. . Emperor v. Hemandas Devansingh. 

.37 Cr. L. J. 455 : 
161 I. C. 267 ; 8 R. S. 134 : 
A. I. R. 1936 Sind 40. 

Ss. 414, 415 — Fine — Appeal — Requisites 

for avoiding S. 414, 

Two sentences of fine must be above Rs. 50 in 
order to avoid S. 414, Cr. P. C. Provincial 
Government v. Bhivram. 41 Cr. L. J. 544 : 

188 I. C. 80 : 1940 N. L. J. 242 : 
12 R. N. 332 ; A. I. R. 1940 Nag. 264. 

S. 414 — ^Re-trial — Criminal trial — Theft 

by servant — Summary trial — Sentence of impri- 
sonment — Appeal — Re-trial, when ordered. 

Where a Railway watchman had been sen- 
tenced on summary trial to one month’s 
rigorous imprisonment for theft of a silver 
topped stick from a Railway carriage and the 
conviction was affirmed on appeal by the 
Sessions Judge : Held, that the charge in the 
case was a simple charge of theft of the kind 
suitable for summary trial and though the 
watchman was liable to be dismissed as a result 
of conviction, there was no ground upon which 
a re-trial could be ordered. Jagdish Prasad v. 
Emperor. 30 Cr. L. J. 869 : 

118 I. C. 312 : 1. R. 1929 Pat. 504 : 

A. I. R. 1929 Pat. 716. 


S. 414 — Scope. 

S. 414 says in what cases there shall be no 
appeal. It does not say in what cases there 
shall be an appeal. Hira Lai v. Emperor. 

25 Cr. L. J. 1244 : 

82 I. C. 172 : 22 A. L. J. 751 : 

46 All. 828 : A. I. R. 1924 All. 765. 

S. 414 — Summary Procedure. 

Summary procedure, though legal, is inappro- 
priate in cases in which Government servants, 
no matter what their rank, arc concerned as 
accused persons. Robert John v. Emperor. 

33 Cr. L. J. 108 : 

- 135 I. C. 220 : 33 P. L. R. 177 : 

I. R. 1932 Lah. 92 : 

A. I. R. 1932 Lah. 188. 

S. 415. 

See also Cr. P. C., 1898, S. 414. 

S, 415 — ^Aggregate sentence— Gonutc- 

tion in which aggregate combined sentences do not 
exceed Rs. 50— Appeal to'Sessions Judge, if lies. 

There can be no appeal to a Sessions Judge 
from a conviction by Sub-Divisional Slagistrate 
in which the aggregate combined sentences do 
not exceed Rs. 50. The combination of punish- 
ments which is contemplated by S. 415 refers 
to a combination of the punishments of impri- 
sonment and fine, but this section can have 
no application in a case in which two non- 
appealable sentences of fine have been passed 
and the aggregate amount of fine does not 
exceed Rs. 30. Kali Ckaran Sardar v. Adhar 
Mandal. '40 Cr. L. J. 652 : 

182 r. C. 258 : 43 C. W. N. 360 : 

I. L. R. 1939 1 Cal. 325; 

12 R. C. 38 : A. I. R. 1939 Cal. 274. 
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Ss. 415, 413— Aggregate sentence— Sen- 
tences of fines only under Ss, 147 and 379, Penal 
Code— Whether can be combination of punishments 
— Revision or appeal, which lies. 

The six applicants were convicted by a 
Special Magistrate under Ss. 147 and 379 in 
respect of an occurrence and two of them were 
also convicted on another charge under S. 379, 
Penal Code, which offence was said to have 
been' committed two days after the occurrence. 
On the charges relating to the previous incident 
all the six were sentenced to a fine of Rs. 8 
each under both the sections and on the se- 
parate charge under S. 379, the two accused 
were sentenced to pay a fine of Rs. 8 each : 
Held, that the sentence of fine of Rs. 2 each 
was a combination of two punishments, one 
imposed under S. 147 and the other under 
S. 379, Penal Code, but if a separate sentence 
of fine had been imposed under each of the 
sections, it would nevertheless have been a 
combination of punishments within the meaning 
of S. 415, and consequently no revision against 
the conviction was maintainable but the remedy 
w'as by way of an appeal. Makrand Singh v. 
Ganga. 38 Cr. L. J. 1062 : 

171 1. C. 337 : 1937 O. W. N. 1088 ; 

1937 O. L. R. 547 : 10 R. O. 114 : 

A. I. R. 1937 Oudh524. 

Ss. 415, 413 — Aggregate sentence— Sen- 
tences, xohether should be of different kinds. 


Two or more punishments of the same kind 
(e. g., fine only) can constitute a combination 
of two punishments within the meaning of 
S. 415 and the presence of the words, “or 
S. 414” and “or more” in S. 415 clearly leads 
to the conclusion that the punishments referred 
to in that section include not only punishments 
of different kinds but also punishments of the 
same kind. Makrand Singh v. Ganga, 

38 Cr. L. J. 1062 
171 1. C. 337 : 1937 O. W. N. 1088 
1937 O. L. R. 547 : 10 R. O. 114 
A. I. R. 1937 Oudh 524. 


ments. 


-S. 415— Combination of punish- 


An accused who was convicted of rioting 
only and was sentenced to pay a fine of 
Rs. 20, filed an appeal under S. 415-A. He 
alleged that as two other accused who were 
convicted at the same trial and sentenced 
to pay two fines Rs. 20 for rioting and 
Rs. 25 for an offence under S. 355, I. P. C., 
had a right of. appeal under S. 415-A, he had 
also the right of appeal •; Held, that none 
of the accused had any right of appeal 
as there was no combination of, punish- 
ments in one sentence within the meaning 
□fS. 415. In ret Paluoadi Venkilaramayya. 

41 Cr. L. J. 403 : 

187 1. C. 103 : 1939 M. W. N. 1039 ; 

50 L. W. 614 : 1. L. R. 1939 Mad. 1035 ; 

1939 2 M. L.J. 403 : 12 R. M. 693 : 

A T n. 1940 Mad. 111. 


S. 415— Scope. 

S. 415 is explanatory and apparently was 
entered in the Code to remove all possible 
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S. 413, Cr. P. C., prohibits an appeal against 
a sentence of less than one month’s impri- 
sonment or a fine of less than Rs. 50 passed 
by a District Magistrate or a Court of 
Session and the mere fact that such sentences 
■were passed on some of the accused -while 
heavier sentences were passed on the rest, 
would not give to the former a right 
of appeal only because there is con- 
solidated appeal by all convicted per- 
sons. In re : Uruma Mudali. 

IS Cr. L. J. 371 : 
23 I. C. 739 : 16 M. D. T. 33 : 
A. I. R. 1914 Mad. 433, 

Ss. 408, 412, 562 — Right of appeal — 

Conviction wiihoitt sentence, plea of guilty but no 
sentence passed. 

There is no law which precludes an appeal 
from a conviction without a sentence. Sub- 
ject to the law of limitation, a convict is 
entitled to prefer his appeal even after the 
expiry of the term for which he was bound 
down to keep the peace. Where an accused 
person has been convicted on the strength of 
his own plea by a Magistrate of tlie first 
class and is released under the provisions 
of S. 562, Cr. P. C., his right of appeal is 
absolutely barred inasmuch as no sentence is 
passed upon him. Hayala v. Emperor. 

18 Cr. L. J. 401 : 
38 I. C. 961 : 20 P. R. 1917 Cr. ; 
18 P. W. R. 1917 Cr. ; 
A. I.R. 1917 Lah. 413. 

Ss. 408, 413, 562— Right of appeal — 

Conviction without sentence. 

An order under S. 502, Cr. P. C.. is appeal- 
able under S. 408, Cr. P. C., and is not 
restricted by the provisions of S. 413 of the 
same Act. Madhav Raghvendra Kulkarni v. 
Emperor. 27 Cr. L. J. 873 : 

96 I. C. 121 : 28 Bom. L. R. 671 : 

A. I. R. 1926 Bom. 282. 

— Ss. 408, 413, 415— Scope. 

S. 408 distinctly lays down tliat any person 
convicted on a trial by a Magistrate of the 
first class may appeal to the Court of Session. 
S. 413 is an exception to the general rule laid 
down in S. 408. S. 415 is explanatory and 
apparently was entered in the Code to remove 
all possible doubts which might arise in the 
cases considered therein. Alain v. Emperor. 

12 Cr. L. J. 389 : 
11 1. C. 253 : 8 A. L. I. 5240 : 

33 All. 510. 

Ss. 408, 439 (5), 562~Scope— Convic- 
tion without sentence — Appeal — Revision. 

An order of conviction without sentence under 
S. 562, Cr. E. C., is appealable under S. 408. 
No revision can be entertained where an appeal ' 
is allowed. Ma Chit Sv v. Emperor. 

11 Cr. L. J. 152 ; ; 
4 I. C. 1027 : 5 L. B. R. 129. i 

S. 408, Proviso (b)— Sentence— Defen- 

tion in Borstal School whether sentence— Appeal 
— Forum. 

An order of detention in a Borstal School is 
not a sentence of imprisonment within the 
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meaning of proviso (b) to S. 408. In respect 
of any order of detention in a Borstal School 
for any period, passed by a Magistrate, there 
is a right of appeal to the local Court , of Ses- 
sion, and the only circumstances in which the 
appeal against such an order will He to the 
High Court is when a co-accused, who has 
been tried together with the juvenile affected 
by the order, has been sentenced to imprison- 
I ment for a term exceeding four years. In such 
a case the appeal will lie to the High Court 
[ under the provisions of proviso (b) to S. 408 
I Cr. P. C. Where, therefore, under the provi’ 

I sion of S. 25 (1), Burma Prevention of Crime 
(Young Offenders) Act, the accused have been 
directed to be detained in a Borstal School 
for a period of five years by the Second Ad- 
ditional Special Power Magistrate, their appeal 
lies to the Court of Session of the District. 
Ega Tha v. Emperor, 37 Cr. L. J. 793 ■ 

163 I. C. 144 : 8 R. Rang. 6ll ; 

14 Rang. 143 ; A. I. R. 1936 Rang. 229. 

S. 408 — “ Trial ” if includes ‘ judg- 
ment ’ — Trial and arguments before Assistant 
Sessions Judge — Before delivery of judgment, 
Judge made Additional Sessions Judge — Appeal 
from conviction, where lies. 

The words “ trial ” in the Cr. P. C. has 
been used in a restricted sense and does not 
include judgment in the case. The “conclusion 
of the trial ” of a case takes place before the 
judgment is delivered, and the judgment, 
therefore, is no part of the trial and is outside 
the scope of a trial as contemplated, by the 
Code. Where, therefore, a trial was held be^ 
fore an Assistant Sessions Judge and after the 
conclusion of the agruments but before the 
delivery of the judgment, the Magistrate got 
an order that he was made an Additional Ses- 
sions Judge from the date he commenced the 
trial of the case and subsequently delivered 
the judgment convicting the accused : Held, 
that the appeal from the conviction lay to the 
Sessions Judge and not to the High Court. 
That the order making him Additional Sessions 
Judge though retrospective in terms, could, in 
view of the provisions of S. 39, take effect only 
from the date on which the order was com- 
municated to him. Bakshi Ram v. Emperor. 

39 Cr. L. J. 345 : 

173 I. C. 663 : 1937 A. L. I. 1152 : 

10 R. A. 493 : 1. L. R. 1938 All. 157 : 

1937 A. W. R. 1147 : 

A.I. R. 1938 All. 102. 


-S. 409, proviso— Powers under. 


Transfer of case by High Court from one 
Sessions Judge to another— Latter has power 
to transfer it to Additional Sessions Judge, 
unless contrary is expressed. Kedarnalh 

V. Empem. J ^ 35 C. L. ^ “f ; 

7 R. P. 39 : A. I. R. 1934 Pat. 114. 


— S. 410— Scope. 

section is .to be read subject to the 


provisions of S. 404, Cr. P. C 


Jalalv. Emperor. 

38 Cr. L. J. 350 : 
167 I. C. 75 : 9 R. S. 162 ; 
30 S. L. R. 456 : A. I. R. 1937 Sind 22. 
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be interfered with lightly. Although in excep- 
tional circumstances the High Court will inter- 
fere in revision even with an acquittal, the 
High Court will not consider doing so until the 
normal procedure has been followed and has 
failed. The normal procedure for the party 
aggrieved is to apply to the District Magistrate, 
who will then refer the matter, if he thinks 
proper, to Government, and Government can, 
if they think proper, sanction proceedings under 
S. 417, Cr. P. C., and where this course has not 
been followed, the High Court will not inter- 
fere. Karachi Municipal Corporation v. Tharoo- 
mal Khushaldas. 38 Cr. L. J. 665 : 

169 I. C. 40 : 9 R. S. 254 (2) ; 

A. I. R. 1937 Sind 100. 

S. 417 — Appeal against acquittal. 

A. was challaned for an offence under S. 411, 
Penal Code. The Magistrate discharged him of 
that offence but added that he siiould be sent up 
for trial under S. 379. The Police again chal- 
laned him under Ss, 454 and 411, ‘Penal Code, 
and he was duly tried by another Magistrate 
and convicted. On appeal, the Sessions Judge 
set aside the conviction on the ground that the 
Magistrate had no jurisdiction to try the aecus- 
ed for the offence of which he had already been 
discharged. The Local Government appealed 
against the Sessions Judge’s order of acquittal : 
Held, that although the view of law relied upon 
by the Sessions Judge was erroneous, yet there 
were no suflicient grounds for an appeal agains't 
the order of acquittal, and that under the 
circumstances, there was no justification for 
setting aside that order. Emperor v. Kirn. 

12 Cr. L. J. 364 : 

11 1. C. 132 : 10 P. R. 1911 Cr. : 

24 P. W. R. 1911 Cr. : 205 P. L. R. 1911. 

S. 417 — Appeals against acquittals. 

Appeals by Government from orders of acquit- 
tal should be made only in cases of some impor- 
tance. Emperor v. Ki^i‘- 12 Cr. L. J. 364 : 

11 1. C. 132 : 10 P. R. 1911 Cr, : 

24 P. W, R. 1911 Cr. : 205 P, L. R. 1911. 

S. 417 — Appeal against acquittal — Dis- 
tinction betioecn an appeal from acquittal and 
conviction — Interjcrcncc of. 

Under Cr. P. C. appeals from convictions and 
acquittals are on an equal footing. In order to 
justify interference with a judgment of acquit- 
tal on the question of fact, it is suIRcient if the 
finding is clearly wrong on the evidence and un- 
reasonable in the opinion of the Appellate 
Court, whether or not unreasonableness amounts 
to perversity, stupidity or incompeten'ce, or the 
Court below can be said to have obstinately 
blundered in coming to it. Upon sound princi- 
ples of criminal jurisprudence, the indications 
of error in the judgment of acquittal ought to 
be clearer and more palpable and the evidence 
more cogent and convincing in order to justify 
its being set aside than would be necessary in 
the case of a judgment of conviction. Emperor 
V. Chatlar Singh. 1 Cr. L. J. 781 : 

7 P. R. 1904 Cr. : 5 P. L. R. 343. 

S. 417 — Appeal against ac quitlal — Erro- 
neous view of evidence by lower Court — Appellate 
Court, duty of. 
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The Cr. P. C., makes ho distinction' between 
an appeal from a conviction and an appeal from 
an acquittal. Consequently if in an appeal 
from an acquittal, the Appellate Court thinks 
that the lower Court has taken an erroneous 
view of the evidence, it has no jurisdiction to 
refuse to convict. Emperor v. Kadir Bux. 

16 Cr. L, T. 604 ; 

^ , 301. C. 156:9 S.L.R. 17; 

A. I. R. 1915 Sind 8. 

~S. 417 — Appeal against acquittal — 

Grounds. 

-For an appeal against an order of acquittal to 
be accepted by the Chief Court, it must be 
shown not merely that the correctness of the 
judgment appealed against is open to doubt, 
but that it is so clearly wrong that its mainte- 
nance would amount to a miscarriage of justice. 
Emperor v. Kirn. 12 Cr. L. J. 364 : 

HI. C. 132 : 10 P. R. 1911 Cr. : 
24 P. W. R. 1911 Cr. : 205 P. L. R. 1911. 

S. 417 — Appeal against acyuittal — 

Interference. 

High Court has full power to review at large 
the evidence ]on which acquittal was founded 
and reverse acquittal. No limitation is placed 
on the power. But in exercising the power 
High Court should act in accordance with well- ' 
known rules and principles. Sheo Swamp v. 
Emperor. 151 1. C. 322 (b) ; 

1934 O. L. R. 808 : 11 O. W. N. 1119 : 

1934 A. L. J. 905 : 40 L. W. 436 : 
15 P. L. T. 607 : 1934 M. W. N. 1017 ; 
67 M. L. J. 664 : 4 A. 'W. R. 471 : 
60 C. L. J. 276 : 39 C. W. N. IS : 

• 36 Bom. L. R. 1185 ; 56 All. 645 : 

7 R. P. C. 63 (P. C.) : 
A. I. R. 1934 P. C. 227 (2). 

S. 417 — Appeals against acquittals. ■ 

There is nothing in the language of S. 417, 
Cr. P. C., to limit appeals against acquittals 
to cases in which Courts have, owing to some 
error of law or misappreciation of evidence, 
come to a wrong decision on the evidence before 
them. There is no distinction under the Code 
between the right of appeal against an acquittal 
and the right of appeal against a conviction. 
In re : Sinnu Gaundan. 15 Cr. L. J. 236 ; 

23 I. C. 188 : 26 M. L. J. 160 : 
1914 M. W. N. 273 : A. I. R. 1914 Mad. 628. 

S. 417 — Appeal against acquittal — Party 

entitled to appeal. 

The law gives Government the right to appeal 
against any acquittal and that right cannot be 
taken away by the Chief Court, any more than 
the right to appeal against a conviction can be 
taken away from any private person. Emperor 
V. Arjan. 19 Cr. L. J. 85 : 

43 I. C. 245 : 43 P. R. 1917 Cr. 
A.I.R. 1918 Lah. 41. 

S. 417 — Appeal against acquittal— Parly 

entitled to appeal— Procedure. 

The exercise of the discretion to prefer "an 
appeal under S. 417, against any order of 
acquittal made by a Court other than a High 
Court, rests with the Local Government 
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Cr. P. CODE (1898), S. 412 

: S. 411 

S'ec Cr. P. C., 189S, S. 404. 

S. 411 —Aggregate sentence — Concur~ 

rent sentences of six months’ imprisonment each — 
Bight of appeal. 

If two concurrent sentences of six jnonths’ 
imprisonment each are passed by a Presidency 
Magistrate, no appeal will lie under S. 411. 
Suknandan Singh v. Emperor. 

13 Cr. L. J. 787 : 
17 I. C. 531 : 17 C. L. J. 392. 

S. 411 — Appeal not cntertainable 

— Point of laxo involved — Appeal heard as a 

revision. 

No appeal lies against a conviction by a 
Presidency Magistrate where the sentence 
awarded is only one day’s simple imprison- 
ment and a fine of Rs. 150. A non-appeal- 
able case may be entertained as a revision 
if a point of law arises upon the findings. 
Dalta Ram v. Emperor. 10 Cr. L. J. 255 : 

3 I. C. 285. 

S. 411 — Sentence of whipping 

by Presidency Magistrate — Appeal, if lies. 

There is no appeal to High Court from 
a sentence of whipping passed by a Presidency 
Magistrate in view of Ss. 404 and 411, 
Cr. P. C. Moti Ram v. Emperor. 

38 Cr. L. J. 985 : 
170 I. C. 757 ; 39 Bom. L. R. 470 : 
1 R. B. 142 : A. I. R. 1937 Bom. 336. 

Ss. 411, 562 — Sentence of six months’ 

rigorous imprisonment passed by Presiden- 
cy Magistrate — Co-aceused bound over under 
S. 562 — Appeal, if lies. 

No appeal lies as provided by S. 411 from 
a sentence of six months’ rigorous imprison- 
ment passed by a Presidency Magistrate. 
Neither S. 407 nor S. 408 has any applica- 
tion to an order made by a Presidency 
Magistrate. Appeals in such cases are pres- 
cribed by S. 411 There is no provision 
for an appeal against an order under 
S. 502, even if in such a case a co-accused 
is bound over under S. 502, Kali Kumar 
Milter v. Emperor. 38 Cr. L. J. 876 : 

170 I. C. 26 : I. L. R. 1937 : 

1 Cal. 123 ; 10 R. C. 122 ; 
A. I. R. 1937 Cal. 413. 

S. 412 — Appellate Court, power to 

re-open. 

When a charge has been framed under 
S. 221 (7), Cr. P. C., against an accused to 
the effect that he is a previous convict, 
and he has pleaded guilty to such charge, 
S. 412 of the above Code leaves the Appel- 
late Court without power to re-open the 
question whether the accused is a previous 
Convict. Emperor v. Kissan Yessu. 

9 Cr. L. J. 56 ; 

4 N. L. R. 163. 

S. 412 — Applicability — Penal Code, 

S. 380 — Plea of guilty based on erroneous eon- 
ception of right to properly — Appeal, right of. 

Where an accused person pleads guilty on 


Cr. P. CODE (1898), S. 412 

a charge under S. 380, Penal Code, but the 
said plea is founded upon an erroneous 
conception of the accused’s right in the 
property, S. 412 is inapplicable to the case 
and cannot shut out his right of appeal. 
Emperor v. Sat Narain. 32 Cr. L. J. 576 : 

130 I. C. 693 ; 1931 A. L. J. 201 : 
I. R. 1931 All. 309 ; A. I. R. 1931 All. 265. 


— S. 412 — Applieabilily — Petroleum Aet 

S. 15 (a) — Guilty, plea of — Written statement by 
accused, value and effect of — Procedure, 

Accused was charged with having in his 
possession a quantity of kerosine oil without 
a licence or pass ; he pleaded guilty and 
filed a written statement in which he raised 
the defence that he did not trade in kerosine 
oil that the oil belonged to a firm which 
had a transport licence, and that under that 
license, -he had been employed to convey 
the oil from the Railway station to the 
firm’s godown : Held, that the plea of guilty 
must be taken in conneetion with the written 
statement, that the plea was really not a 
plea of guilty and was of no value, and 
that it was incumbent on the Magistrate 
to try the case on the merits. Per Newbold J. 
— The principle of S. 412 should ordinarily 
be applied in cases in which the High Court 
is asked to excercise its revisional powers. 
Where a Court of revision helds the convic- 
tion of an accused person to be bad on 
the ground that a plea of guilty should not 
have been recorded it should order a, re- 
trial of the accused. Emperor v. Akub Ali. 

21 Cr. L. J. 547 ; 

56 I. C, 851 ; 31 C. L.J. 122 : 

A. I. R. 1920 Cal. 522. 

S. 41Z~ Applicability — Revision — Poaier 

of High Court. 

The High Court in criminal revision is not 
bound by S. 412, but may examine the record 
for the purpose of seeing whether the applic- 
ants have had a fair trial and whether their 
plea of guilty was based on a proper conception 
of the facts. Ali Hossein v. Emperor. 

32 Cr. L. J. 206 : 

128 I. C. 845 : 1. R. 1931 Rang. 67 : 

A. I. R. 1930 Rang. 349. 

S. 412 — Procedure. 


Accused pleading guilty. Court should 
consider whether he has fully understood 
nature of charge before convicting him. 
Nsa Yioa v. Emperor. 36 Cr. L. J. 336 : 

153 I. C. 390 ; 12 Rang. 616 : 
7 Rang. 208 : A. I. R. 1935 Rang. 49. 

S. 412— Right to Appeal. 

Several accused-^Some bound over on plea of 
TQilty — Others sentenced — Right of appeal of 
drmer is barred. Tcjumal Jagumal v. Emperor. 

32 Cr. L. J. 1142 : 
134 I. C. 379 : 25 S. L. R. 337 : 
I. R. 1931 Sind 123 ; A. I. R. 1931 Sind 151. 


S. 412— Scope. 

Except in the cases provided for m S. 412, 
an appeal cannot be admitted on the limited 
ground of sentence only i if it is admitted at 
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under S. 417 from judgment of acquittal of 
graver offence is competent. Mohammadi 
Gul Bohilla v. EmpeTor. 33 Cr. L. J. 849 ; 

140 I. C. 49 ; 28 N. L. R. 233 ; 
I. R. 1932 Nag. 118 : A. I. R. 1932 Nag. 121. 

S. 417 — AppUcabiliiy. 

Though the High Court will not lightly 
interfere with an order of acquittal passed by 
the trial Court which has had the advantage 
of seeing the Avitnesses and observing their 
demeanour, no such reason can apply when the 
trial Court has conA’icted the accused and it is 
the Appellate Court which has acquitted him. 
Emperor v. Mohamviad Khan. 

32 Cr. L. J. 348 : 
129 I. C. 489 : I. R. 1931 Lah. 201 : 

A. 1. R. 1930 Lah. 403. 

S. 417 — Applicability. 

Where the judgment is clearly Avrong and 
perverse, an appeal from an acquittal must be 
accepted. Emperor y. Ramzan. 

32 Cr. L. J. 1130 : 
134 I. C. 112 : 32 P. L. R. 877 : 
I. R. 1931 Lah. 880 : A. I. R. 1932 Lah. 12. 

S. 417 — Burden of proof. 

In an appeal against an acquittal by the Court 
of Session, the Crown must satisfy the Court 
that the guilt of the accused is proved beyond 
any reasonable doubt. Emperor v. Ram Dat. 

34 Cr. L. J. 538 : 
143 I. C. 129 : 10 O. W. N. 585 : 
I. R. 1933 Oudh 161 : A. I. R. 1933 Oudh 340. 

S. 417 — Burden of proof. 

In an appeal against an order of acquittal, it 
is for the Crown to shOAV that the judgment of 
the Sessions Judge is Avrong. Sultan y. Em- 
peror, 36 Cr. L. J. 1243 ; 

157 I. C. 691 : 37 P. L. R. 632 : 
•d) Jon 8 R. L. 137. 

Burden of proof . 

In appeals from acquittal, the Public Prose- 
cutor must make out strong and cogent grounds 
to justify interference. The accused must be 
presumed to be innocent until his guilt is 
satisfactorily proved and if there is any reason- 
able doubt, the accused must have the benefit 
of it. The Appellate Court must be slow to 
differ from the opinion of the trial Judge as 
regards the testimony of Avitnesses unless there 
are sood grounds for it. Emperor v. Paragi. 

33 Cr. L. 3. 929 ; 
139 I. C. 756 : 9 O. W. N. 321 : 

I. R. 1932 Oudh 391. 

i-i.'- ^S. 417— Discharge— Inler/erence. 

7A District Magistrate is not justified in set- 
ting aside an order of discharge Avhich virtu- 
ally amounts to an acquittal on his own 
initiath'e. Kalin y. Eviperor. 

35 Cr. L. J. 1151 ; 
ISO I. C. 852 : 1934 O. L. R. 649 : 
11 O. W. N. 818 : 7 R. O. 68 : 
A. I. R. 1934 Oudh 327. 

Ss. 417, 439 — Discharge — Revision- 

Appeal by Government— Proper procedure. 
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The High Court Avill not interefere in revision 
Avith an order of -discharge cA-cn if the order 
is illegal. The proper course to be folloAved 
by a complainant Avho is aggrieved by such an 
order is to mo\'e the District Magistrate to 
initiate an appeal by the Government 
Emperor v. Dito. 30 Cr. L. I 251 '• 

114 I. C. 110 :T. R. 1929 Sind 62: 
A. I. R. 1928 Sind 176. 

S. 417— Grounds for interference. 

An appeal on behalf of Gov’ernment in the 
exercise of the poAvers conferred by S, 417 
should not be entertained Avhen the judgment 
appealed from is based upon facts and the 
conclusions of the Court are such as may 
reasonably be arriA'ed at upon the facts found 
even though in the opinion of the Appellate 
Court there should hav'c been a conviction. 
Public Prosecutor y. Lakshmamma. 

' . 31 Cr. L. J. 897 : 

125 I . C. 558 '. 31 L. W. 716 : 
59 M. L. J. 520 : A. I. R. 1930 Mad. 704, 

; — ■: S. 417 — Grounds for interference. 

An order of acquittal arrived at upon 
evidence should not, as a rule, be set aside 
unless the Appellate Court liolds it to be' mani- 
festly Avrong or perverse or unless it can be 
said that the Court which tried the case has 
manifestly erred. An order of acquittal should 
not be set aside merely because the Appellate 
Court is of opinion that if, it had been trying 
the case itself, it Avould have arrived at a 
different conclusion. Emperor v. Ram Karan. 

- 26 Cr. L. J. 1141 : 

^ 88 1. C. 453 : 2 Lah. Cas. 2 : 

7 L. L. J. 528 : A. I. R; 1925 Lah. 600. 

S. 'in— Grounds for interference. 

Appeal against acquittal— Appellate Court 
should be satisfie I not only that accused 
is guilty but also he has been acquitted on 
unreasonable grounds and should be slow to 
differ from trial Judge’s opinion as regards 
value of evidence of witnesses. Emperor v. 
Bharat Singh. 33 Cr. L. J. 932 : 

1391. C.740: 9 O. W. N. 145 : 

I. R. 1932 Oudh 390. 

S. 417— Grounds for interference— Appeal 

against acquittal — Finding of acquittal, when to be 
inlcrefered with. 

An Appellate Court cannot interfere in the 
order of acquittal unless the original Court’s 
finding is clearly Avrong and unreasonable on 
the evidence in the case. Emperor v. Bakhta- 
wari. 14 Cr. L. J. 525 : 

20 I. C. 1005 : 26 P. W. R. 1913 Cr. : 

328 P. L. R. 1913. 

S. 417— Grounds for interference. 

Appeal against acquittal — Trial Court acting 
perA'ersely — Unreasonable and distorted con- 
clusions draAvn from evidence — Miscarriage of 
justice — Crown case strong — Appeal must be 
allowed. Emperor v. Nga Po Yin. 

35 Cr. L. J. 786 
148 I. C. 806 : 6 R. Rang. 252 
A. I. R. 1933 Rang. 387 



2409 


2410 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 413 

The Sessions Judge then struck out the added ■ 
sentence but declined to go into the merits 
on the ground that the original sentence was 
not open to appeal : Held, that the Sessions 
Judge ought to have heard the appeal on the 
merits. Emperor v. Keshavlal. 11 I. C. 615 ; 

13 Bom. L. R. 550. 

. ^ — S. 413 — ^Right of appeal — Accused sen- 

tenced to non-appealable sentence — “ Nolwith- 
standing anything hereinbefore contained,’' inter- 
-pretation of. 

The words "notwithstanding anvthing here- 
inbefore contained” in S. 413, Cir. P. C., are 
very important and set aside any right of 
appeal which might be held to 'have been 
created by Ss. 407 to 410, Cr.P.C. Therefore, an 
accused, who. is convicted and sentenced to a 
sentence which is not appealable at the same j 
trial with other accused who are convicted and 
sentenced to appealable sentences, has no right j 
of appeal. Hussain -Khan v. Emperor. 

18 Cr. L. J. 546 ; 
39 I. C. 690 ; 15 A. L. J. 136 : 
39 All. 293 ; A. I. R. 1917 All. 410. 

S. 413 — llighl of appeal — Joint trial — ^ 

Appealable sentences — Appeal mhelher lies 

against non-appealable sentence. 

Where several persons are tried jointly and 
convicted at one trial, some of them receiving 
appealable and the others non-appealable sen- 
tences, the latter ^do not obtain a right of 
appeal merely owing to the fact of their 
joint trial with the others. Jhagru v. Emperor. 

24 Cr. L. J. 679 : 

' 73 I. C. 775 : A. I. R. 1923 All. 609. 


I Cr. P. CODE- (1898), S. 414 

all the persons convicted have the same right 
of appeal even though their sentences may 
be of the kind against which an appeal would 
be barred by S. 413 if the trial had not 
been joint. Sheopal v. Emperor. 

14 Cr. L.J.170 : 
19 I. C. 170 : 15 O .C. 386. 

S. 413 — Right of appeal— -Several 

accused tried jointly — Sentences, appealable and 
non-appealable — Appeal — Practice. 

Under S. 413 the right of appeal exercise- 
able by a person who has' received an appeal- 
able sentence carries with it a right of 
appeal also .by any other person convicted at 
the same trial, even though that particular 
person has received a sentence which, if it 
stood alone, would not, be appealable. Lai 
Singh V. Emperor. 17 Cr. L. J. 513 : 

36 1. C. 481 : 14 A. L. J. 518: 
38 All. 395 ; A. I. R. 1916 All. 236. 

Ss. 413, 439 — Right of appeal — Appeal- 

able sentences against some accused-— Appeal — 

, Sessions Judge, whether can deal zoith case of 
all accused— Procedtire. 

When dealing with the appeal of aceused 
persons who has received appealable sentences, 
a Sessions Judge is coihpetent to deal with 
the applications made by the co-accused who 
have received non-appealable sentences. 
Bisxvanath Singh v. Emperor. 

22 Cr. L. J. 297 : 
60 I. C. 793 : 3 U. P. L. R. Pat. 44. 

S. 413— Scope— Poieer of Sessions 

Judge fo go into merits. 


■ — S. 413 — Right of appeal— Joint trial — 

Appealable and non-appealable sentences — 
" Cose, ” meaning of— Acquittal of some accused, 
effect of. 

No appeal lies at the instance of a person 
against whom a non-appealable sentence has 
been passed, on the ground that appeal- 
able sentences have been passed against others 
jointly tried with him. Only persons on 
whom appealable sentences have been passed 
have the right of appeal. Where several 
aceused are tried jointly, the adjudication 
as against each of the accused is a ‘ case ’ 
within the meaning of S. 41.3. The moment 
sentences are passed against each of the 
accused, the case is split into a number of 
cases within the meaning of that section. It 
does not follow as a matter of course that 
because some of the accused tried along with 
others are acquitted in appeal on the merits, 
the others should necessarily have the benefit 
of finding of the Appellate Court. In re ; 
Venkalakhishnayy'a. 18 Cr. L. J. 454 : 

39 I. C. 294 : 31 M. L. J. 837 ; 

40 Mad. 591 : A. I. R. 1918 Mad. 918. 

S. Right of appeal— Joint trial by 

first 'class Magistrate— Appealable sentence 
against one of accused — Right of appeal of other 
accused. 

If at a joint trial of two or more persons 
by a first class Magistrate, an appealable 
sentence is passed against any one of them. 


Where a Magistrate has passed a sentence 
exceeding one month, there is an appeal, 
whether the sentence passed was legal or 
illegal. When a Sessions Judge is once 

seized of_an appeal, the whole appeal becomes 
open to his Court and he ought to hear the 
appeal on the merits. Emperor v. Keshav Lai. 

12 Cr. L. J. 431 : 
11 I. C. 615 : 13 Bom. L. R. 550. 
S. 413— Scope. 

S. 41.3 is an exception to the general rule 

laid down in S. 408. Alam v. Emperor. 

12 Cr. L. J. 389 : 
11 1. C. 253 : 8 A. L. J. 524 : 33 All. 510. 

S. 414. 


See aslo Cr. P. C., 1898, Ss. 263, 

408. 

S. 414— Appealable order. 

A person was convicted under S. 447, Penal 
lode, and S. 24, Cattle Trespass Act, and 
ned Rs. 50 for the former and Rs. 20 
3 r the latter in the exercise of summary 
owers ; Held, that the order was appealable. 
landhai v. Emperor. 33 Cr. L. J. 278 : 

136 I. C. 248 : 8 O. W. N. 1373 : 
I.R. 1932 Oudh 104: 
A T R. 1932 Oudh 27. 


S. 414— Applicability. 

S. 414 applies not only to a case where one 
sentence only is imposed. What is meant is 
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persons, that an appeal from his dicision must 
necessarily prevail, or that the High Court 
should be called upon to disturb the ordinary 
course of justiee, by putting in force the 
arbitrary powers conferred on it by S. 272. 
The, doing so should be limited to those instan- 
ces in which the lower Court has so ohviousljT 
blundered and gone wrong as to produee a 
result mischievous at once to the administration 
of justice and the interest of the public. 
4 All. 148, Rel. on : 9 All. 528 (F. B.) ; 10 All. 
212 and 21 All. 122, Ref, Emperor v. Ram 
Adhin Singh. 

A. I. R. 1931 AIL 439. 

S. 417 — Grounds far interference. 

It is not the practice of the Oudh Chief Court 
to interfere with an order of acquittal unless 
the judgment of the Court below is manifestly 
wrong. Emperor v. Paramesimar Din. 

35 Cr. L.J. 66: 
146 I. C. 431 ; 10 O. W. N. 742 : 
6 R. O. 116 : A. I. R. 1933 Oudh 372. 

— S. 417 — Grounds for interference — 

Appeal against acquittal — Conviction in appeal, 
rohen propcr—Qnanlum of proof neeessanj. 

On an appeal from an acquittal the High 
Court found the evidence for the prosecution 
was infinitely more reliable than that produced 
by the defence, and yet, not being satisfied 
that the case was conclusively proved in 
the sense in which this has to be 
done before an appeal from an acquittal can 
be accepted, it refused to convict the 
respondent. Emperor v. Ibrahim. 

28 Cr. L.J. 212: 
991. C. 1012: 27P. L. R.197. 

S. 417 — Grounds for interference. 

Perversity or error of lower Court is not 
condition precedent to interference — Fact 
that High Court if trying the accused would 
have come to different conclusion, is not 
sufficient. U Ba U v. Emperor. 

35 Cr. L. J, 855 : 
148 I. C. 1069 : 6 R. Rang. 269 : 

A. I. R. 1934 Rang. 44. 

— S. 417 — Grounds for interference. 

’ Powers under S. 417 should be most spar- 
ingly used and only when such unreasonable 
or distorted conclusions have been drawn 
producing positive miscarriage of justice. 
Emperor v. Baldeo Koer. 

32 Cr. L. J. 1073 : 
133 I. C. 795 : 
1931 A. L. J. 1002 ; 
I. R. 1931 All. 747 : 
A. I. R, 1931 All. 712. 

S. 417 — Grounds for interference. 

Sound principles of criminal jurisprudence 
require that the indication of error in a 
judgment of acquittal ought to be clearer 
and more palpable and the evidence more 
cogent and convincing in order to justify its 
being set aside than would be necessary in the 
case of a conviction. Emperor v. Turezii 

21 Cr. L. J. 349 : 
55 I. C. 685 : 125 P. L. R. 1920 : 

A. I. R. 1920 Lah. 21. 


Cr. P. CODE (1898), S. 417 
S. 417 — Grounds for interference. 


Ihe Chief Court of Oudh is loath to interfere 
with an order of acquitUil and will only do 
so if it is proved without any doubt not 'onlv 
that the accused person is guilty, but that 
he has been acquitted on unreasonable 
grounds. Ghafoor Khan v. Emperor. 

32 Cr. L.J. 694: 

131 1. C. 436 ; 8 O. W. N. 101 : 

I. R. 1931 Oudh 196 : 

A. I. R. 1931 Oudh 116. 


-S. 417— Grounds/or interference. 


The High Court will not interfere in a 
judgment of acquittal unless the lower Court 
has been perverse in its judgment or taken 
such unreasonable and distorted conclusions 
of the facts as to cause a miscarriage of 
justice. Per Boss, J.— The mere fact that an 
inadmissible piece of corroborative evidence 
was brought on the record, through a technical 
error, cannot stand in the way of conviction 
by the High Court. Per Jtvala Prasad, J. — 
The reason that another Tribunal or other 
Judge might have arrived at a view other 
than that formed by the trial Court is not a 
reason for disturbing a verdict of acquittal 
arrived at upon a full consideration of 
the circumstances and evidence in the 
case. Emperor v. Ku Ja Ditsadh. 

23 Cr. L. J. 410 ; 

' 67 I. C. 506 .- 3 P. L. T. 396 : 

A. I. R. 1923 Pat. 119. 


S. 417 — Grounds for interference. 

The High Court will not interfere with the 
findings of the trial Court in a case tried with 
the aid of Assessors where the .Tudge acqviits 
the accused with the unanimous approval of 
the Assessors and the questions involved 
relate purely to the facts of the case, unless 
it comes to the conclusion that the decision 
was one at wliich no body of sensible men 
could arrive at. The High Court will, how- 
ever, interfere where the evidence of guilt 
is overwhelming and the judgment per- 
verse. Emperor -v. Ram Prasad. 

30 Cr. L. J. 1116 : 

119 1. C. 901 : 1. R. 1929 Pat. 629 : 

A. I. R. 1929 Pat. 508. 


S. 417— Grounds for interference. 

The indications of error in a judgment of 
acquittal ought to be more clear or more pal- 
pable in order to justify its being set aside. 
Emperor v. Ramzan. 32 Cr. L. J. 1130 ‘ 

134 I. C. 112 : 32 P. L. R. 877 : 

I. R. 1931 Lah. 880 : 
A. T. R. 1932 Lah. 12. 


4i7_GroHnds for interference. 


The indications of the guilt of the accused 
must be obvious or the evidence too strong to 
be rejected before the High Court will inter- 
fere in an appeal against an order of acquittal. 
Pallia V. Emperor. 20 Cr. L. J. : 

49 1. C. 604 : 12 P. W. R. 1919 Cr. : 

A. I. R. 1919 Lah. 356. 

S. 417 — Grounds for interference— 

Appeal against acguiltal—Poicer of Government 
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doubts which might arise in the cases 
considered therein. Alam v. Emperor. 

12 Cr. L. J. 389 : 
11 I. C. 253 ; 8 A. L. J. 524 : 33 All. 510. 

Ss. 415, 439—Scope — “ Any two or 

more of the punishments”, meaning of. 

S. 415 refers to two or more punishments 
of different kinds. It has no application in 
a case in which two non-appealable sentences 
of fine have been passed and the aggregate 
amount of fine does not exceed Rs. 50. 
In re : Paliivadi Venkataramayya. 

41 Cr. L. J. 403 : 
187 I. C. 103 : 1939 M. W. N. 1039 : 
SO L. W. 614 : 1. L. R. 1939 Mad. 1035 : 
1939 2 M. L. J. 403 ; 12 R. M. 693 : 

A. I. R. 1940 Mad. 111. 

Ss. 415-A, 449 (1) (c) — Scope — Con- 
viction by High Court Criminal Sessions — Leave 
to appeal — European British subject — Affidavit by 
accused as to nationality, admissibility of — Grant 
of leave — Bight of co-accused though not Euro- 
pean British subject — Limitation for application. 

Where more persons than one are convicted 
in one trial by the High Court Criminal 
Sessions and leave to appeal is granted to 
one of them under S. 449 (1) (c) on the 

-ground of his being a European British 
subject, such leave should also be granted to 
others even if they are not proved to be 
European British subjects in view of the 
provisions of S. 415-A of the Code. An 
application for leave to appeal under 
S. 449 (1) (c) from a sentence by tbe 
High Court Criminal Sessions, an affidavit 
by the accused as to his nationality is 
admissible. An application for leave to 
appeal by a European Rritish subject is 
governed for purposes of limitation by Art. 
155, Limitation Act, and must be filed within 
GO days from the date of the sentence 
appealed from. Gallagher v. Emperor. 

28 Cr. L. J. 481 : 
101 I. C. 657 : 54 Cal. 52 : 
A. I. R. 1927 Cal. 307. 

S. 415-A — Scope. 

S. 415-A, Cr. P. C., gives a general and 
a limited right of appeal. Shankar Sukul v. 
The King. 41 Cr. L. J. 877 : 

190 I. C. 226 ; 1940 Rang. 381 : 
13 R. Rang. 76 : A. I. R. 1940 Rang. 223. 

S. 415-A— Scope. 

Several accused— Order against some under 
S. 562 (1) and conviction of others under 
S. 457, Penal Code— Appeal by all the 
accused is competent. Mayandi Nadar v. 
Pala Kudamban. 36 Cr. L. J. 589 ; 

154 I. C. 879 ; 1934 M. W. N. 1318 ; 
41 L. W. 22 : 58 Mad. 517 : 
69 M. L. J. 101 : 7 R. M. 503 : 
A. I. R. 1935 Mad. 157. 

S. 415 — ‘ Therein', meaning of. 

S. 415 is intended to apply to cases in 
which two or more punishments mentioned 
in S, 413 or Sr 414, have been combined. 
Kandhai v. Emperor. 33 Cr. L. J. 278 : 

136 I. C. 248 : 8 O. W. N. 1373 : 
■ I. R. 1932 Oudh 104 : A. I. R. 1932 Oudh 27. 


Cr. P. CODE (1898), S. 417 
S. 417. 

: Acquittal. 

— Appeal. 

Applicability. 

Burden of proof. 

-7 Discharge. 

Grounds for interference. 

Interference. 

Interlocutory order. 

Limitation. 

Partial acquittal. 

Power of High Court. 

Principles. 

Procedure. 

Revision. 

Right of accused. 

Right of appeal. 

Scope. 

S. 417. 

Sec also Cr. P. C., 1898, Ss. 110, 227, 
345, 423. 

S. 417-r- Acquittal, appeal against — 

Erroneous viero of evidence — Interference, xohen 
justified. 

The power of appeal against the acquittal 
under S. 417 is one that should be exer- 
cised sparingly by Government. But the 
discretion to exercise that right to appeal 
appertains to Government and is not subject 
to the control of the Court. The Cr. P. C. 
makes no distinction between an appeal from 
an acquittal and an appeal from a conviction. In 
an appeal from an acquittal if the Court thinks 
the lower Court has taken an erroneous 
view of the evidence, it has no jurisdiction ' 
to refuse to convict. Emperor v. Moli Khoda. 

25 Cr. L. J. 786 : 
81 I. C. 306 ; 26 Bom. L. R. 113 : 
A. I. R. 1924 Bom. 355. 

S. 417 — Acquittal, appeal against — 

Interference, lohen justified — Approver, statement 
of— Corroboration — Accused seen talking to de- 
ceased. 

Two little girls were collecting fodder near 
their village and the accused was seen talking 
to them shortly before sunset. Two days after- 
wards the bodies of the girls were discovered 
lying in a field with injuries on their persons 
which indicated that their death was due to 
violence. An approver gave evidence that the 
girls had been put to deatli by the accused and 
himself for the sake of their ornaments : Held, 
that the evidence that the accused was seen 
talking to 'the girls on the evening on which they 
disappeared did not amount to a material 
corroboration of the approver’s statement. 
Emperor v. Ram Karan. 26 Cr. L. J. 1141 : 

88 I. C. 453 ; 2 L. C. 2; 
7 L. L. J. 528 : A. I. R. 1925 Lah. 600. 

Ss. 417, 439 — Acquittal — Interference 

in revision — Principles — Normal procedure not 
resorted to — Interference by High Court. 

The right of an accused person who has been 
acquitted, that he should not be tried a second 
time, is a valuable right and is not to 
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concerned, and cannot be questioned by the 
High Court in dealing with such appeal. The 
provisions of S. 418 of the Code apply equally 
to all criminal appeals, whether made by 
Government or by accused person ; and, 
■except as provided in S. 423, there is no 
distinction between the mode of procedure 
and the principles upon which an appeal by 
Government against an acquittal and an 
appeal by a convicted person against his 
conviction and sentence are to be decided. 
Emperor v. Mussammat Gulbi. 

1 Cr. L. J. 674 : 
17 P. L. R. 75. 

S. 417 — Appeal against acquittal and 

appeal against conviction — Distinction. 

Appeal against acquittal and appeal from 
conviction — No distinction. But indications 
of error in judgment of acquittal should be 
clearer and more palpable and the evidence 
more cogent and convincing. Emperor v. Shcr 
Singh. 34 Cr. L. J. 598 : 

143 I. C. 499 : 34 P. L. R. 704 : 
I. R. 1933 Lah. 361 ; A. I. R. 1933 Lah. 388. 

S. 417 — Appeal against acquittal and 

appeal from conviction, distinction belwcen. 

Although there is no difference in law between 
an appeal from an acquittal and an appeal 
from a conviction, it is not the practice to 
interfere with an order of acquittal unless the 
indications of error in the judgment are clear 
and the evidence too strong to be rejected. 
Emperor v. Miihammad Khan. 

36 Cr. L. J. 419 : 
153 I. C. 889 : 35 P. L. R. 641 ; 7 R. L. 472 : 

A. I. R. 1934 Lah. 710. 

S. 417 — Who can Appeal — Appeal by 

Local Government from judgment of acquittal. 

Under Cr. P. C. the Local Government has 
the same right of appeal against an acquittal 
as a person convicted has of appealing against 
his conviction and sentence, and there is no 
distinction between the mode of procedure 
and the principles upon which both classes of 
appeals are to be decided. Emperor v. Po 
Suing Aung Pc. 1 Cr. L. J. 1022 : 

2 L. B. R. 303. 

S. 417 — Appeal from acquittal — 

Appellate Court cannot convict of an offence not 
charged in the grounds of appeal. 

In an appeal from an order acquitting a 
person of a specific offence, the Court will not 
convict that person of an offence' entirely 
different from that charged against him in the 
grounds of appeal. Where, therefore, the 
grounds of appeal were clearl)' d irected against 
the acquittal of the respondent upon a charge 
of murder and it was nowhere suggested that 
he had committed an offence under S. 201, 
I. P. C,, the Chief Court declined to convict 
him of the latter offence. Emperor v. Mahana 
Singh. 12 Cr. L. J. 73 : 

.. 9 I. C. 436 ; 63 P. L. R. 1911. 

S. 417 — Appeal from acquittal — Culpa- 
bility of accused — Benefit of doubt. 

Before the Chief Court will interfere with an 


Cr. P. CODE (1898), S. 417 

acquittal, the culpability of the accused must 
be very clear and indubitable. Where 
therefore, in an appeal from an order of 
acquittal passed by the Sessions Judge on 
appeal from a conviction under S. 219 of the 
Municipal Act, 1911, it appeared that the 
proceedings of the Municipal Committee were 
highly misleading to the respondent : Held 
that this was not a fit case for interference 
by the Chief Court. Emperor v. Lachhman Das 

19 Cr. L. J. 710 B. 

46 I. C. 294 : 30 P. W. R. 1918 Cr. : 

A. I. R. 1918 Lah. 286. 

S. 417 — Appeal from acquittal— Trial 

Court, finding of, value of— Appellate Court 
interference by, when justified. ' 

1 If in an appeal from an acquittal the evidence 
is all oral and its credibility is a mere matter 
of opinion without involving other 
considerations, the opinion of the Court which 
heard the witnesses must be treated as almost 
conclusive. The indications of mistake must 
be obvious or the evidence too strong to be 
rejected, before the Appellate Court will 
interfere. Emperor v. Samand. 

22 Cr. L, J. 172 : 
59 I. C. 924. 

S. 417— /Ippeals from acquittal and 

conviction — Distinction. 

Appeals against acquittal are to be judged by 
a standard different from that applicable to 
those against conviction. Emperor v. Muzaffar. 

32 Cr. L. J. 1079 : 
32 P. L. R. 405 : 1. R. 1931 Lah. 833 : 
133 I. C. 465 : A. I. R. 1931 Lah. 465. 

S. 417 — Applicability— Alteration of con- 
viction from major to minor offence whether 
amounts to acquittal — Appeal by Goverment, 
competency of. 

Alteration of a conviction from one under 
S. 353, Penal Code, to one under S. 352 of the 
Code, does not amount to an acqnittal, and no 
appeal lies in such case under S. 417. Emperor 
V. Gian Singh. 29 Cr. L. J. 905 ; 

111 I. C. 665 : A. I. R. 1928 Lah. 230. 

S. 417 — Applicability, 

Judgment of acquittal will not be interfered 
with in absence of strong and cogent grounds. 
Emperor v. Hub Lai. 34 Cr. L. J. 858 : 

144 I. C. 942 : 6 R. O. 22 : 
10 O. W. N. 323 : A. I. R. 1933 Oudh 254. 

^S. 417 — Applicability. 

No appeal lies by the Local Government 
under S. 417 against an order of acquittal 
passed by a Special Magistrate appointed under 
the provisions of Bengal Act, XII of 1932. 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Lachmi Narayan Sarwan. 

34 Cr. L. J. 1070 : 
145 I. C. 773 (1) : 60 Cal. 1482 : 
38 C. W. N. 107 : 6 R. C. 137 (1) : 
A. I. R. 1933 Cal. 776 (1). 
S. 417 — Applicability. 

(Per Full Bench, Niyogi J., contra ). — Appeal 
by accused against conviction in respect of 
' minor offence heard and decided — Appeal 
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— S. 417 — Procedure — Appeal jrom ac- 
Presentation . of appeal— Direction by 
focal Government— Public Prosecutor to present 
anneal— Direction to be given to Public Prosecu- 
tor— Appeal filed by other person, not competent 
—Acquittal by Deputy Magistrate in Behar— 
Appeal against acquittal filed by Legal Be- 
membrancer of Bengal— Whether appeal com- 
petent. 

Under S. 417 'the direction by the Local 
Government to present an appeal to the 
High Court from an order of acquittal must 
be "iven to a Public Prosecutor. It may be 
giveli in a letter, whereby the Public Pro- 
secutor is appointed as such; but it does 
not follow that the mere fact that a person 
has been directed to present such an appeal 
to the High Court involves his appointment 
as Public Prosecutor for the purposes of the 
case. Where the liberty of subject is involv- 
ed and an appeal is sought to be preferred 
against an order of acquittal, the statute 
must be strictly ^construed and full compli- 
ance with its " provisions required. The 
Secretary to the Government of Behar and 
Orissa requested the Legal Remembrancer of 
Bengal to file an appeal against an order of 
acquittal passed by a Deputy Magistrate in 
Behar. Accordingly, the appeal was present- 
ed by the Deputy Legal Remembrancer to 
the High Court ; Held, that the appeal was 
incompetent. Emperor v. Gaya Prosad. 

ISCr. L.J. 46: 
22 1. C. 190 : 18 C. L. J. 519 : 
18 C. W. N. 279 : 41 Cal. 425 : 
A. I. R. 1914 Cal. 560. 

S, 417 — Revision — Acquittal, order of 

— Appeal competent — Revision — High Court, 

whether will interfere. 

When an appeal lies against an order of 
acquittal, the High Court will not, on the 
report of the District Magistrate, interfere in 
revision and set aside the acquittal. Ganga 
Singh V. Ramzan. 26 Cr. L. J. 337 : 

84 I. C. 641 : 6 L. L. J. 50 : 

A. I. R. 1923 Lah. 601 (2). 

S.,417 — Rights of accused — Appeal 

against acquittal — Presumption of innocence — 
Interference — Principles. 

Per Jwala Prasad, J. — In an appeal from an 
acquittal, as in the case of an appeal from a 
conviction, the appellant is entitled to go into 
facts and ask the Appellate Court to take a 
‘view of the facts different from that taken 
by the trial Court. But the accused in an 
appeal from an acquittal retains his right of 
being presumed to be innocent until the 
charge is fully brought home to him. He 
has the right which he had in the trial 
Court of being given the benefit of a reason- 
able doubt as to his guilt. He must also 
have the benefit of the opinion of the trial 
Court upon the credibility of the witnesses 
whom that Court had the advantage of see- 
ing face to face and judging of their 
demeanour and he has the riglit to ask that 
the acquittal should not be set aside unless 
the trial Court has taken a perverse, view of 
(he evidence and has arrived at an un- 






120 I. C. 634 ; 8 Pat. 496 ; 10 pf 'L -p' I 3 I 
A. I. R. 1929 Pat. 491. 


- . 417— Right of accused —Presumption 

^fi’^}°<^^rice--Appeals against aaptiUal ^ and 
conviction — Distinction. 

The rules and the limitations affecting appeals 
from acquittals are on a par with those relating 
to appeals from convictions. An appeal from 
the verdict of the jury stand upon a different 
basis. In an appeal from an order of acquittal 
there is always a presumption in favour of tlie 
innocence of the accused. This presumption 
very materially affects the question of onus 
which except within a limited range of cases 
lies upon the Crown, and where the finding of 
the subordinate tribunal is in favour of the ac- 
cused, the burden lies upon the prosecution to 
prove that the finding reached by the Court be- 
low, was not justified by the evidence. Where 
the evidence against the accused is too scanty 
or insufficient to support the charge, the finding 
of the Court below cannot be displaced. Again, 
where the case is somewhere on the border line 
or very near it and it was possible for the 
Court upon a balance of probabilities, to hold 
a person guilty or not guilty, the reversal of the 
order of acquittal is not only undesirable and 
inexpedient but is calculated to cause a miscar- 
riage of justice. Where, however, the balance of 
evidence is distinctly against the accused or 
where material evidence has been niisappreci- 
ated, overlooked or ignored, the High Court is 
bound to step in as much in the interest of the 
administration of justice as of the public 
generally. Emperor v. Ram Adhin Singh, 

A. I. R. 1931 All. 439. 


Ss. 417 and 439 — Rights of accused — 

Appeal against acquittal — Right of accused to go 
into findings of fact. 

In an appeal against acquittal, the accused is 
entitled to ask the Court to consider all the 
evidence before it and all the possible grounds 
which may be raised against the conviction. 
If, therefore, the Counsel for the accused is 
entitled to argue on the facts of the case to 
show that the accused has not committed an • 
offence under S. 304, Penal Code, then although 
the acceptance of those arguments may not 
automatically set aside, the conviction under 
S. 335, Penal Code, yet if the Court were satis- 
fied that no offence was committed, it would 
undoubtedly exercise suo moiu its powers 
under S. 439 (1), and set aside the conviction. 
Public Prosecutor v. Panchaksharam. 

39 Cr. L. J» 871 : 

177 I. C. 432 : 1938 M. W. N. 605 : 
48 L. W. 142 : 1938 2 M. L. J. 225 : 

11 R. M. 323 : A. I. R. 1938 Mad. 723. 


S. 417— Right of appeal, extent of . 

Right of Local Government to appeal in cri- 
.«nn1 nnaoa nnh restricted. Emperor v. 


ninal cases 
Sur Ahmad. 


is not 

35 Cr. L. J. 1229 : 
151 1. C. 114 : 1934 A. L. J. 839 : 
3 A. W. R. 783 : 7 R. A. 88 : 
A. I. R. 1934 All. 842. 
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S. 417— Grounds for interference. 

Appeal from acquittal — High Court will not 
generally interfere unless judgment is • wrong 
and there is miscarriage of justice. Emperor v. 
Chailar Singh. 34 Cr. L. J. 384 ; 

. 142 I. C. 312 : 1. R. 1933 Pesh. 10 : 

A.'I. R. 1933 Pesh. 27. 

— — -S. 417 — Grounds for interference. 

High Court should be satisfied that con- 
clusions of Sessions Judge are at least 
manifestly wrong, before interfering with 
acquittal. Emperor v. Natha Singh. 

35 Cr. L. J. 349 : 
147 I. C. 234 : 35 P. L. R. 75 : 
6 R. L. 361 : A. I. R. 1934 Lah. 212. 

S. 417 — Grounds for interference.^ 

In an' appeal from an acquittal, the order of 
the Magistrate will be reversed only if it is 
palpably wrong. Emperor v. Soopi. 

31 Cr. L. J. 141 : 
120 I. C.^539 : 31 P. L. T. 391 : 
'A. I. R. 1930 Lah. 84. 

S. 417 — Grounds for interference. 


Cr. P. CODE (1898), S. 417 

mere ground that he had the means and 
opportunity of committing the crime. Emperor 
V. Nga Mya Maiing. 38 Cr. L. J. 927 ; 

170 I. C. 502 : 10 R. Rang. 92 : 
A. I. R. 1936 Rang, 90. 

7 S. 417 — Grounds for interference — Appeal 

against acquittal, principles governing. 


In order to justify interference with a judg- 
ment of acquittal on a question of fact, it is 
sufficient if the finding is clearly wrong on the 
evidence and unreasonable in the opinion of 
the Appellate Court, whether or not the un- 
reasonableness amounts to perversity, stupidity 
or^ incompetence, or the Court below can be 
said to have obstinately blundered in coming 
to it ; but upon sound principles of criminal 
jurisprudence, the indications of errors in the 
judgment of acquittal ought to be clearer and 
more palpable and the evidence more eogent 
and convincing in order to justify its being set 
aside than would be necessary in the case of 
a judgment of conviction. Emperor v. Bakhta- 
war Lai. 28 Cr. L. J. 556 : 

102 I. C. 492 ; 28 P. L. R. 313 : 

A. I. R. 1927 Lah. 549. 


In an appeal from an order of acquittal, 
the High Court cannot interfere unless the 
judgment of the Court below is wrong and 
perverse, or without jurisdiction and based 
upon obvious errors in procedure. Where a 
judgment of acquittal is based at the most 
on a doubtful weighing of facts and not on 
hny irregularity or negligence or other matter, 
affecting the jurisdiction or the irregularity 
of the trial, the High Court will not interfere. 
Deputy Superintendent v. Amiilya Charan Awan. 

15 Cr. L. J. 160 : 

22 I. C. 736 : 18 C. W. N. 666 : 

A. I. R. 1915 Cal. 287. 

S. 417 — Grounds for interference. - 

In an appeal from an order of acquittal the 
High Court will not interfere unless the find- 
ings of the low’er Court are obviously wrong 
or the evidence is too strong to be rejected. 
Emperor v. Muhammad Shaft. 

19 Cr. L. J. 723 : 

46 I. C. 403 : 25 P. R. 1918 Cr. : 

29 P. W. R. 1918 Cr. : 

A. I. R. 1918 Lah. 105. 

S. 417 — Grounds for interference. 

In exercising the power conferred by the 
Code and before reaching its conclusion upon 
facts, the High Court should and will always 
give proper weight and consideration to such 
matters as : (1) the views of the trial Judge 
as to the credibility of the witnesses ; (2) 

the presumption of innocence in favour of 
the accused, a presumption certainly not 
weakened by the fact he has been acquitted 
at his trial ; (3) the right of the accused to 
the benefit of any doubt ; and (4) the slow'- 
ness of an Appellate Court in disturbing a' 
finding of fact arrived at by a Judge who 
had the advantage of seeing the witnesses : 
fleW, on facts that where the accused was a rela- 
tive of the deceased by marriage and could have 
had no motive for the crime, the High Court 
should . not Interfere with an acquittal on the 


S. 417 — Grounds for interference. 

Conditions justifying interference with acquit- 
tal stated. Mere fact that lower Court has 
not been incompetent, stupid or perverse or 
has not blundered is not sufficient to dismiss 
appeal against acquittal. Emperor v. Sheo Janak 
Pandey. (P. B.) ' 35 Cr. L. J. 364 : 

147 I. C. 238 : 1933 A. L. J. 1573: 

6 R. A. 443 : A: I. R- 1934 All. 27. 


S. 417 — Grounds for interference. 

High Court will interfere only if it is proved 
without any doubt not only that the accused 
person is guilty but that he has been acquitted 
on unreasonable grounds. Emperor v. Maqbool 
Ahmad Khan. 33 Cr. L. J. 920 : ! 

139 I. C. 751 : 9 O. W. N. 3 : 

7 Luck. 511 : I. R. 1932 Oudh 383 : 

A. I. R. 1932 Oudh 317. 


-S. 417 — Grounds for interference. 


In appeal by Government against acquittal, ac- 
•used starts with a double presumption when , 
wo opinions can be for.med on evidence and one 
)f them has been formed by trial Court, appel- 
ate Court will not disagree. If only one can 
je formed and trial Court has gone counter 
o it, judgment is liable to interferenee. 
Government Advocate, North-West Frontier Pro- 
lince V. Amir Mamza. 36 Cr. L. J. 443 : 

153 I. C. 35 : 7 R Pesh 70 : 

A T -R IQIdPflch 170 


-S. 417— Grounds for interference.’] 


interference with acquittal should only be 
lade when there is miscarriage of justice. 
'mperor v. U San Win. 33 Cr. L. J. 701 : 

138 I. C. 523 : 10 Rang. 312 ; 
T. R. 1932 Rane 170 : A. I. R. 1932 Rang. 146. 


S. 417— Grounds for interference. 

It is not because a Judge or a Magistrate has 
taken a view of a case in which Government 
does not coincide, and has acquitted accused 
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iacquittedi at their trial. Emperor v, Aflab 
Mohammad Khan. 41 Cr. L. J. 647 : 

188 1. C. 649 : 1940 A. W. R. 85 : 
1940 A. L. J. 206 : 13 R. A. 55 .*• 
.. A. I. R. 1940 All. 291. 

Ss. 417, 423— Scope. 


No distinction is drawn in Cr. P. C. between 
an appeal from an acquittal and an appeal 
from a conviction. An appeal from an acquit- 
lal, may lie oh a question of fact and there are 
hoi. special rules for dealing with the evidence 
in such appeal. An Appellate Court should 
give weight to the opinion of the Trying Court 
which had the witnesses before it and was, 
therefore, able to judge from their demeanour 
whether or not (they were telling the truth. 
Deputy Legal Remembrancer, Behar and Orissa v. 
Matykdhari. 17 Cr. L. J. 9 ; 

32 1. C. 137 ; 20 C. W. N. 128 : 
A. I. R. 1917 Cal. 687. 


S. 418. 

See also Cr. P, C., 1898, Ss. 238 (1), 297, 
298, 417, 423. 

S. 418— Appellate Court — Duty of. 

Appellant can contend that evidence for 
prosecution was insufficient to support convic- 
tion. Appellate Court should examine the 
evidence and come to its own finding. Appellate 
judgment must also comply with S. 367 
'>sgeoially when facts are intricate and evidence 
co^adi^tory. What High Court should 
consideriiiafeyision stated. Aghare Dutta v. 
Emperor. 32 Cr. L. J. 1197 : 

134 I. C. 619 : iy?>I»=T.,.601 : 11 Pat. 143 : 
I. R. 1931 Pat. 475 : ATrlfcigil Pat. 379. 

• S. 418 — ^Applicability. 


An appeal from the verdict and judgment in a 
trial held at the Sessions of the High Court does 
not lie under the provisions of S. 418, H. W, 
Scott V. Emperor. (P. B.) 36 Cr. L. J. 595 : 

154 I. C. 837 : 13 Rang. 104 : 7 R. Rang. 318 : 

A. I. R. 1935 Rang. 67. 

S. 418 — Applicability. 


The provisions of S. 418 (1) apply lo a Govern- 
ment Appeal under S. 417. Consequently, no 
point other than a point of law can be raised on 
either side at the hearing of an appeal of this 
nature. Emperor v, Terbi. 36 Cr. L. J. 1467 
158 I. C. 913 : 1935 O. W. N. 1153 
1935 O. L. R. 624 : 8 R. O. 135 
A. I. R. 1936 Oudh 108. 

tinv___s. 418 — Construction. 

Ig^^^hen the trial was by Jury’ in 

i,. 1936 O.'^ "^ury 

V.' ’^'^trial should have been by 

' ^ Emperor. 

C. 800 .'-Appeal— Jail app.. ' 

All. 68 : lOounsel. ^\1932 A. L. J 1103 : 

A T v®' 1933 AIL 155 : 

' >d in jail files ahR. 1933 All. 128. 
—Grounds. of S. 420, whi^ 


in trial by Jury* ““^^er S. 419, 


thV 


y^along- with 


Cr. P. CODE (1898), S. 418 

others sentenced to death, can appeal on matter 
of law and fact. Emperor v. Rashbehari Lai. 

34 Cr. L.J. 83; 
140 I. C. 846 :13P. L.T.440: 
I. R. 1933 Pat. 27 : A. I. R. 1932 Pat. 302. 
S. 418 Grounds for interference. 

Before the High Court interferes with a con- 
viction in a trial by Jury, it has to be satisfied 
that there was a misdirection on the part of the 
Sessions Judge or that there was improper 
admission or exclusion of evidence. Golant 
Asphia v. Emperor. 33 Cr. L. J. 477 : 

137 I. C. 497 : 1. R. 1932 Cal. 336 : 

A. I. R. 1932 Cal. 295. 

S. 418— High Court— Duty of. 

All that the High Court has to see is whether 
the offence charged is proved against each of 
the accused persons, and for this purpose, the 
High Court has to take the definition of 
“proved” given in the Evidence Act. Emperor 
V. Sheo Dayal. 35 Cr. L. J. 360 : 

147 I. C. 15 : 55 All. 689 : 6 R. A. 437 : 

A. I. R. 1933 All. 535. 

— S. 418— Misdirection and non-direc- 

tion — Questions of law — Interference in appeal. 
Misdirection or non-direction is a matter of 
law and if his defect has affected the Crown or 
the accused, the order of the trial Court should 
be set aside. Emperor v. Mohammad Israil. 

31 Cr. L. J. 33 ; 
120 I. C. 264 : 1929 A. L. J. 1261 ; 

A. I. R. 1930 All. 24. 

Ss, 418, 428— Bxocedatet— Acquittal by 

Appellate Court on ground of misdirection — 
Legality— Re-trial by Appellate Court itself, 
whether legal. 

It is open to the Appellate Court to acquit the 
accused if it sets aside a verdict on the ground 
of misdirection but Court will do so only in 
sjfMial circumstances, as where the accused has 
beemi^assed by repeated trials or when the 
eviden^^so clearly insufficient or incredible 
that no Jury*<jan reasonably convict. Otherwise 
as a matter of ptayrtice the proper course is to 
direef a re-trial. AiK^ppellate Court cannot 
direct a re-trial before^^f. Dhiraji v. Akasi. 

' 27 Cr. L.J. 785 

95 I. C. 385 : 24 A. L. J. 506 
A. 1. R. 1926 All. 429 

S. 418~Question of law— Sentence. 


In the case of a trial by Jury under the 
provisions of Chap. XXIII of the Cr, P . C., 
an appeal lies only on a matter of law 
under S. 418 of the Code, For the purposes 
of such an appeal, a question of sentence is 
deemed to be a matter of law. VZagriyav. 
Emperor. 26 Cr. L. J. 1371 '. 

^ 89 I. C. 459 : 4 Bur. L.J. 44: 

3.Rang. 220 : A. I. R. 1925 Rang. 239. 

-S, 418— Scope, 


An appeal against acquittal lies on a matter 
of fact and no limitation is laid down that 
the Hi<»h Court must find that the view of the 
Court which acquitted the accused was perverse. 
Emreror v. Basm,. ^ c. ' 

A. I. R. 1933 All. 574 
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by the complaint. The criterion is the form 
of the proceedings, that is, whether they were 
conducted under Chap. XVIII or Chap. XXI 
of the Code. Sliia7}i Lai v. Nand Ram. 

32 Gr. L. J. 67 0 ; 
131 I. C. 36 : 53 All. 461 : 
1931 A. L. J. 898 : 
I. R. 1931 All. 340 : 
A. I. R. 1931 All. 395. 

S. 250 — Master and servant — Servant’s 

liability for compensation — Responsibility of ser- 
vant for informatian lodged on behalf of master. 

The question whether a servant is responsible 
under S. 250 for an information lodged on 
behalf of his master, is one of fact and depends 
on the question whether the servant is merely 
the mouthpiece of the master and is merely 
giving expression to his master’s accusation, or 
whether he joins personally in the accusation 
himself. Jadami Pershad Singh v. Mahadeo 
Kandoo. 11 Cr. L. J. 201 : 

5 I. C. 693 : 14 C. W. N. 326. 
S. 250 — Miscellaneous. 

AVhen complaint is difficult of proof, and 
complainant may not be responsible for it, 
S. 250 should not be used in which case he 
may be mulcted in fine. Emperor v. Baloch 
Danjakhan. 35 Cr. L. J. 1038 : 

1491. C. 946:6 R.S. 250: 
A. I. R. 1934 Sind 18. 

^ — S. 250— Procedure — Acquittal and com- 
pensation by separate orders. 

Where a Magistrate finding a complainant to 
be frivolous or vexatious, at once, after acquit- 
ting the accused, called upon the complainant 
to show cause why he should not pay compen- 
sation to the accused, and on his failure to 
show cause, made the order absolute, the High 
Court declined to] interfere in revision 
holding, that although the procedure was not 
altogether regular, the two orders of the 
Magistrate might be regarded as passed in one 
continuous proceeding. Ajab Lai Khirher v. 
Emperor. 2 Cr. L, J. 523 : 

9 C. W. N. 810 : I. L. R. 32 Cal. 783 : 

S. 250 — Procedure — Acquittal and com- 
pensation by separate orders. 

Where a proceeding taken by a Magistrate 
to award compensation to the accused under 
S. 250 is a eontinuation of the original pro- 
ceeding against the aceused, no objeetion can be 
taken to the proceeding merely on the ground 
that the iMagistrate has signed two separate 
orders, one in respect of the acquittal of the 
accused, and the other directing payment of 
compensation to him. Jairaj Singh v. Bansi. 

27 Cr. L. J. 35 : 
91 1. C. 67 : 23 A. L. J. 1054 : 
A. I. R. 1926 All. 165. 

S. 250 — Procedure. 

An omission to record reasons is, however, a 
mere irregularity which is curable under S. 537. 
Palani Goiindan v. Krishnappa Goundan. 

39 Cr. L. J. 207 : 
129 I. C. 37 : 59 M. L. J. 319 : 
32 L. W. 283 : I. R. 1931 Mad. 181 : j 
1930 M. W. N. 1047 ; 

» A. I. R. 1930 Mad. 329. ' 


Cr. P. CODE (1898), S. 250 

S. 250 — Procedure in awarding compen 

sation. ^ 


A Magistrate in acquitting the accused called 
upon the complainant to show cause why an 
order for compensation should not be made 
against him. On the same day and on the 
next page, he recorded the statement of the 
complainant and then made an order against 
him to pay compensation : Held, that thfs was 
sufficient compliance with the provisions of 
S. 250, Cr. P. C. Emperor v. Sudagar Ram. 


Cr. L. J. 444 (b) : 
44 I. C. 972 : 31 P. R. 1917 Cr. • 
A. I. R. 1918 Lah. 58. 


S. 250 — Procedure — Compensation- 

Order “to show cause” — Adjournment. 


An order awarding compensation, under S. 250 
must form part of the order of discharge or 
acquittal. A complainant is not entitled to an 
adjournment in order to enable him “to show 
cause” against an order for compensation being 
passed against him ; nor should he be given 
an opportunity to produce further evidence 
after all the evidence tendered by him in support 
of the allegations made in his complaint has 
been already taken at the trial of the case 
itself, Ghurbin v. Emperor. 

15 Cr. L. J. 193 : 

221. C. 977 : 12 A. L.J. 143 : 

36 All. 132 : A. I. R. 1914 All. 86. 


S. 250 — Procedure — Compensation, order 

for — Order not made on same day as order of 
disch urge. 


The mere fact that an order for compensation 
is not made on the same day as the order of 
discharge, but on a subsequent day fixed bn, 
the application of the complainant for an 
adjournment to show cause in response to a 
notice issued on the same day on which the 
accused was discharged, would not make the 
order bad for non-compliance with the provision 
contained in Cl. (6) of S. 250. Li re : Nagindas 
Chanusa. 21 Cr. L. J. 371 : 

55 I. C. 851 : 22 Bom. L. R. 184 : 

A. I. R. 1920 Bom. 314. 


S. 250 — Procedure — Compensation, order 

for, at what stage to be made. 

, An order under S. 250 for compensation should 
be passed simultaneously with the order of 
discharge or acquittal, and not in a separate 
proceeding. Chutahi Ahir v. Emperor. 

20 Cr. L. J. 774 : 

53 i; C. 614 : A. I. R. 1919 All. 398. 


S. 250 — Procedure — Compensation, order 

for, made in complainant’s absence. 


An order for compensation made in the absence 
of the complainant, when no opportunity's is 
afforded to the complainant of making an 
objection, is bad in law and must be set aside. 
Before making an order for compensation, the 
Magistrate should record and consider what 
objections the complainant may make. Gulzari 
Lai V. Ganga Ram. • 13 Cr. L. J. 268 : 

14 I. C. 652 : 9 A. L. J. 170. 

S. 250 — Procedure — Compensation, order 

for, not included in order of acquittal, validity of. 
An order for compensation against a com- 
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Cr. P. C. for differentiating between a judgment 
passed on an appeal filed under S. 420, Cr. P. C. 
by an appellant in jail and a judgment on a 
similar appeal filed through Counsel under 
S. 419. Gaya Din v. Emperor. 

23 Cr. L. J. 148 (a) : 
65 I. C. 612 : 24 O. C. 304 : 
9 O. L. J. 1 : A. I. R. 1922 Oudh 56. 

Ss. 419, 420 — Appeal — Jail appeal 

dismissed — Regular appeal not competent. 

, A represented appeal under the provisions of 
S. 419 is not maintainable after a jail appeal 
filed under provisions of S. 420 has been sum- 
marily dismissed under the provisions of 
S. 421 (1). Jodha v. King-Emperor. 

41 Cr. L. J. 711 : 
189 I. C. 83 : 1940 O. L. R. 408 : 
1940 O. W. N. 594 : 13 R. O. 50 : 
A. I. R. 1940 Oudh 369. 

— S. 419 — Copies necessary for appeal. 


Cr. P. CODE (1898), S. 420 

a Pleader is not maintainable. Pern Mahton 
v. Emperor. 37 Cr. L. J, 58 : 

159 I. C. 241 : 14 Pat. 392 : 

16 P. L. T. 683 : 2 B. R. 62 : 

8 R. P. 259 ; A. 1. R. 1935 Pat. 426. 

Ss. 420, 421, 439 — Appeal preferred 

through Mukhtar — Subsequent appeal through 
Jail, rejection of, effect of — Revision. 

Where in ignorance of the fact that a convict 
had already preferred an appeal against his 
conviction through a Mukhtar, the Sessions 
Judge rejected an appeal subsequently pre- 
ferred by the convict through Jail : Held, 
that the High Court had, in revision, power 
to set aside the order of rejection and to 
direct the Sessions Judge to re-hear the 
appeal after giving the convict an opportun- 
ity of appearing by Counsel. Emperor v. Meva 
Ram. 26 Cr. L. J. 1621 : 

90 I. C. 917 : 23 A. L. J. 105 : 

48 All. 208 : A. I. R. 1926 All. 178. 


Under S. 419 where the order appealed against 
is not complete in itself and the reasons of the 
order are given in another judgment, a copy 
of such judgment must also be filed along with 
the memorandum of appeal. Parma Nand v. 
Mohan Lai. 30 Cr. L. J. 235 : 

114 I. C. 61 : I. R. 1929 Lah. 221 : 

A. I. R. 1929 Lah. 614. 

S. 419— Copy of order, necessity. 

Under S. 419 the Court of Appeal 
has a discretion to dispense with the copy 
of order or judgment appealed against not 
only at the time of filing the appeal but even 
at any subsequent stage. Parma Nand v. 
Mohan Lai. 30 Cr. L. J, 235 ; 

114 I. C. 61 : I. R. 1929 Lah. 221 : 

A. I. R. 1929 Lah. 614. 

S. 419 — Procedure — Appeal, criminal 

— Summary dismissal— Opportunity to be given to 
appellant to be heard. 

Before an appeal presented under S. 419 can 
be dismissed summarily, the appellant is en- 
titled to a reasonable opportunity of being 
heard in support of his petition. Therefore, 
when a petition of appeal is adjourned to 
another date, notice of the adjournment should 
be given to the appellant. Shambehari Singh 
V. Emperor. 20 Cr. L. J. 271 : 

50 I. C. 31 : A. I. R. 1919 Pat. 54. 

S, 420— Appeal— Jail appeal dis- 
missed — Appeal through Counsel. 

Once an appeal presented by a convict from 
jail had been dismissed, it is not open to the 
same prisoner to file another memorandum of 
appeal through a Counsel. Ram Jas v. Em- 
peror.. 37 Cr. L. J. 362 : 

160 I. C. 969 : 1936 O. W. N. 194 : 
1936 O. L. R. 125 : 8 R. O. 292 : 
A. 1. R. 1936 Oudh 219. 


S. 420 — Appeal through Jail— Right to 

argue appeal in person— Crown engaging Counsel 
for accused — Accused wishing not to be represented 
by him — Counsel's duly to conduct appeal. 

When a prisoner sentenced to death subject 
to confirmation by the High Court, presents 
his appeal from Jail under the provisions of 
S. 420 of the Cr. P. C., he is not entitled to 
appear in person to argue his appeal before 
the High Court. If, as a concession, a Coun- 
sel is, in such a case, retained by the Crown 
to argue his appeal before the High Court 
but the accused refuses to give him any in- 
structions, stating that he does not wish- to 
be represented by him, it is the duty of the 
Counsel to conduct the appeal on behalf of 
the accused without considering what the 
accused’s views may be on the subject. The 
concession of the Crown towards the accused 
may or may not be appreciated by the accused 
but it in no way affects the conduct of the 
appeal. Ram Prasad Bismill v. Emperor. 

28 Cr. L. J. 679 : 

103 I. C. 407 : 4 O. W. N. 638 : 

A. I. R. 1927 Oudh 312. 

S. 420— Jail appeal dismissed by 

Vacation Judge — Appeal, second, ivheiher main- 
tainable. 

Where an appeal presented by a convict under 
S. 420 of the Cr. P. C. through the officer-in- 
charge of the Jail is dismissed under S.^421 
by the Vacation Judge of the High Court, a 
second appeal to the High Court against the 
same conviction is barred and is not maintain- 
able. Kunhammad Haji v. Emperor. 

24 Cr. L. J. 439 : 

72 I. C. 599 : 1923 M. W. N. 94 : 

44 M. L. J. 450 : 46 Mad. 382 : 

A. I. R. 1923 Mad. 426. 

S. 42Q— Jail appeal— Notice to accused. 


S. 420 — Appeal— Jail appeal dismissed 

— Appeal through Counsel. 

Where an accused in jail files an appeal 
under the provisions of b. 420, which is dis- 
missed, another appeal under S. 419, through 


Vhere an accused person is in jail and nialies 
s appeal though the Jailor under S. 420 of 
eCnP. C., it is not necessary to issue a 
itice of hearing to him and the Court is 
mpetent to dismiss the appeal summarily 
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Court should not hesitate to convict in an 
acquittal appeal more than it should hesitate 
to acquit in an appeal from a conviction, 
provided there are valid grounds for reversing 
the decision of the learned Judge of the trial 
Court. Emperor v. Sulleman Khan. 

'27 Cr. L. J. 1347 : 
98 I. C. 467 : A. I. R. 1927 Sind 92. 

S. 417 — Interference. 

A reasonable decision of a Court entitled to 
deal with the matter should not be set aside 
merely because the High Court took a different 
view. Emperor v. Kuril. 36 Cr. L. J. 635 : 

155 I. C. 118 : 35 P. L. R. 581 : 
7 R. L. 641 : A. I. R. 1934 Lah. 523. 

Ss. 417, 449 — Interlocutory order — 

Appeal. 

S. 417, Cr. P. C., gives no power of appeal 
against an interlocutory order refusing to 
amend a charge, but if such an order is 
followed by an original or appellate order of 
acquittal, the Local Government has power to 
appeal against such acquittal. Emperor v. 
Stervar. 27 Cr. L. J. 1217 : 

97 I. C. 1041 : A. I. R. 1927 Sind 28. 

S. 417 — Limitation. . 

An appeal against acquittal should be brought 
as early as possible though limitation for it 
is six months. Emperor v. U. San fVin. 

33 Cr. L. J. 701 : 
138 I. C. 523 : 10 Rang. 312 : 
I. R. 1932 Rang. 170 : A. I. R. 1932 Rang. 146. 

S. 417—Limitatioa~Applicalion for 

admission of appeal should be filed as early as 
possible. 

Although there is subsisting a departmental 
circular stating that sanction to an appeal 
will be refused if it is filed after the expira-_ 
tion of three months, that does not mean that” 
it is proper to wait for a period of three 
months, or anything like three months, before 
appealing against an acquittal. Emperor v. 
MnnnR Aung Gyaw. 38 Cr. L. J . 295 : 

166 I. C. 645 ; 9 R. Rang. 278 ; 

A. I. R. 1937 Rang. 7. 

S. 417 — Limitation. 

Appeal, should be preferred by Government 
with ail reasonable expedition possible. 
Mohammadi Gul Rohilla v. Emperor. 

33 .Cr. L. J. 849; 
140 I. C. 49 : 28 N. L. R. 233 : 
I. R. 1932 Nag. 118: 
A. I. R. 1932 Nag. 121. 

S. 417 — Partial acquittal,- 

Order of acquittal on graver offence and 
conviction on lesser one — Appeal by accused 
on conviction — Dismissal of appeal — Local 
Government cannot appeal against acquittal 
but can apply under S. 439 for enhancement 
of sentence. Modkia v. Emperor. 

33 Cr. L. J. 728 : 
139 I. C. 63 : 1. R. 1932 Nag. 85 : 

A. I. R. 1932 Nag. 73. 

Ss. 417, 439 — Partial acquittal — Appeal, 

competency of — Revision. = 


Cr. P. CODE (1898), S. 417 


Where an accused person is charged with 
offences under Ss. 395 and 302, Penal Code 
and is acquitted of the latter charge and is 
convicted on the former charge, an appeal 
lies at the instance of the Local Government 
against the acquittal on the charge of murder 
in spite of the fact that the acquittal is only 
partial and the accused has been convicted 
of a lesser offence. In such a case, the 

High Court will not by virtue of the pro-- 
vision contained in Cl. /5) of S. 439, Cr. P. C. 
entertain an application by way of revision 
at the instance of the Local Government for 
enhancement of sentence under S. 395 I. P. C. 
or to set aside the conviction under that 
section and substitute one under S. 396 
I. P. C. Silaram v. Emperor. 


2 O 


. 26 Cr. L. J. 1364 : 
89 I. C. 452 : 12 O. L. J. 421 : 
. W. N. 550 : A. I..R.1925 Oudh 723. 


S. 417 — Power of High Court. 

Appeal against conviction before Bench — 
Bench may form opinion that some other- 
conviction has been wrongly upheld in 
previous appeal. Mohammadi Gul Rohilla v. 
Emperor. 33 Cr. L. J. 849 ; 

140 I. C. 49 :28N. L. R. 233 ; 

I. R. 1932 Nag. 118 : 
A, I. R. 1932 Nag. 121. 


S. 417 — Principles—Inlirference with 

acquittal. 


In an appeal against a conviction, it is only 
necessary to satisfy the Appellate Court that 
there is a reasonable doubt as to the guilt 
of the accused to” induce the Appellate 
Court to interfere, but when there is a 
reasonable doubt as to the guilt of the 
accused, the Appellate Court will not inter- 
fere with an acquittal. Nor will the Court 
in this or any other proceedings forget that 
the burden of proof lies upon the prosecu- 
tion. It is for the prosecution to prove the 
guilt of the accused ; it is not for the 
accused to prove his innocence. The High 
Court will not interfere merely because there 
is room for an honest difference of opinion. 
The High Court will not interfere unless it 
is quite clear that the .Judge or the Magis- 
trate whose judgment of acquittal js appeal- 
ed against is wrong. It is not intended that 
S. 417 should be used in every case where 
Government thinks there should be a con- 
viction, It is not a power lightly to be 
used. It should be used only when there 
can be no reasonable doubt upon the record 
as to the guilt of the accused. Emperor v. 
Gulab Shah Kadir Shah. 39 Cr. L. J. 504 : 

174 I. C. 835 : 10 R. S. 269 : 
32 S. L. R. 689 : A. I. R. 1938 Sind 80. 

— S. 417— Procedure. 


Appeal against acquittal after dissmissal of 
ippeal against conviction — Appeal should 'be 
leard by Bench of Judges who did not 
ippear in previous appeal. Mohamrnadi Gul 
’iohillav. Emperor. 

' - 140 I, C. 49 ; 28 N. L. R. 233 

■ I. R. 1932 Nag. 118 

A. I. R. 1932 Nag. 121 
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Ss. 421, 369, 561-A — Dismissal in 

default — Judgment — Restoration. 

An appeal can be rejected under S. 421 
without any formality. No judgment need 
be recorded in such a case and no reason 
of any description need be given. Where 
an appeal is dismissed in the absence of the 
appellant and his Pleader after giving them 
a reasonable opportunity of being heard in 
support of the appeal, the dismissal must be 
taken to be under S. 421, and is not open 
to review. Nazar Mahammad Khan v, Hara 
Singh Bedi. 27 Cr. L. J. 23 ; 

91 1. C. 55 : 2 Lah. Cas. 103 : 

A. I. R. 1926 Lah. 196. 

Ss. 421, 422, 423 — Dismissal in default 

— Order of dismissal of appeal for default can be 
set aside, by District Magistrate — Dismissal of 
appeal for non-appearance illegal — Duty to call for 
records and pass judgment after perusal — Notice 
of hearing of appeal must be issued — Hearing 
without notice, illegal. 

A District Magistrate who has ordered the 
dismissal of a Criminal Appeal, merely by 
reason of the non-appearance of the appel- 
lant, is competent to set aside such order 
and thereafter to hear and decide the appeal 
.'iccording to law. The Cr. P. C. does not 
permit the dismissal of an appeal upon the 
ground that the appellant does not appear 
to support it. If an appeal is not dismissed 
summarily under S. 421, its disposal is 
governed by S. 423 and notwithstanding 
the non-appearance of the parties, the Court 
is bound to send for the record, peruse it 
and give judgment. Ss. 421 and 423 of the 
Code, read together, make it imperative, on 
a Criminal Appellate Court to hear the 
appeal at the time and the place named 
in the notices of appeal issued by it, and 
a hearing, of which no notice has been 
given, is, therefore, illegal. Ratan Chand v. 
Emperor, 9 Cr. L. J. 553 : 

2 I. C. 247 : 5 N. L. R. 76. 

Ss. 421, 423, — Dismissal in default 

— Appeal — Dismissal of appeal for non-appear- 
ance of appellant, legality of— Duty of Court 
to decide on merits. 

Under the Code of Criminal Procedure an 
appeal cannot be dismissed for non-appearance 
of the appellant on the day of hearing but 
the Court is bound to decide the appeal 
on the merits even if the appellant does 
not appear. Roora v. Emperor. 

31 Cr. L. T. 979 : 

126 I. C. 77 : 11 Lah. 242 : 
31 P. L. R. 501 : A. I. R. 1930 Lah. 659. 

Ss. 421, 422, 423 — Hearing appellant. 

Under S. 421, Cr. P. C., an Appellate Cou^t 
has no power to dismiss an appeal summari- 
ly without hearing the Advocate for the 
appellant, and such hearing should be on 
all points. Once the Appellate Court, 
decides to . admit the appeal, it becomes 
unneessary for the Advocate to address it 
further, and the power of Appellate Court 
to dismiss the appeal summarily comes to 
an end, and that section ceases to apply 


Cr. P. CODE (1898), S. 421 

to the case. The provisions of S. 422 then - 
become madatory, and it' is the duty of the 
Court inter alia to cause notice to be given 
to the appellant or his Advocate of the 
time and place at which such appeal 
will be heard. Under such circumstances, 
S. 423 also applies and only confers the 
power to dismiss the appeal after hearing 
the appellant or his Advocate, if he appears, 
and the Public Prosecutor, if he appears, 
besides perusing the record. Once the appeal 
has been admitted, it cannot be dismissed 
without hearing the accused or his Advocate. 
Ta Pti V. Emperor. 25 Cr. L. J. 933. 

81 1. C. 549 : 3 Bur. L. J. 18 : 

A. I. R. 1924 Rang. 294. 

Ss. 421, S61-A— Hearing Appellant- 

Dismissal withotU hearing — Appellant — Re- 
hearing. 

The language of S. 421, Cr. P. C., requires 
a reasonable opportunity to be given to 
the appellant • to be heard in support of 
his appeal, and if such reo.sonable oppor- 
tunity is not given, the Court has no 
jurisdiction to dismiss the appeal. Where 
a criminal appeal is dismissed without reason- 
able opportunity having been given to the 
appellant or his counsel of being heard, 
the Court has inherent power to make an 
order that the appeal should be re-heard 
after giving the appellant or his Counsel 
a reasonable opportunity of being heard in 
support of the appeal. Muhammad Sadiq 
v. Emperor. 26 Cr. L. J. 1169 ; 

89 I. C. 593 : 7 L. L. J. 108 : 

A. I. R. 1925 Lah. 355. 

S. 421 — Hearing pleader. 

A pleader in presenting . an appeal was 
called upon by the District Magistrate to 
argue it the same day that the appeal was 
presented and tlie latter refused to grant 
him time to acquaint himself with the 
evidence in the case before he was heard : 
Held, that the District Magistrate’s order 
I dismissing the appeal summarilj' should be 
I set aside, and the appeal should be 
[ re-heard, inasmuch as the appellant’s pleader 
was not afforded reasonable opportunity 
of being heard in support of tlie appeal as 
required by S. 421, Cr. P. C. Emperor v. 
Gurshida Balapa Jati. 2 Cr. L. J. 58 : 

7 Bom. L. R. 89. 

S. 421— Hearing pleader— Advocate 

filing appeal not Advocate for appellant called 
upon to support appeal — Reasonable opportunity, 
if given. 

Where the Advocate filing the petition 
of appeal is not himself the Advocate for 
the appellant, a reasonable opportunity for 
hearing the Advocate cannot be said to 
have been given where he is called upon 
forthwith to support the appeal. Nga 
Sliwe Hmun v. Emperor. 16 Cr. L. J. 538 : 

29 I. C. 666 : U. B. R. 1915 11 52 : 
A. I. R. 1915 U. Bur, 11. 

S. 411— Hearing pleader — Appeal, 

hearing of — Practice in mofussil — Reasonable 
opportunity of being heard. 



2431 


ALL INDIA CRBIINAL DIGEST (1004—1940) 


2432 


Cr. P. CODE (1898), S. 417 
S. 417 — Scope. 

Appeal against acquittal— Principles to be 
followed stated — Distinction between appeal 
against conv'iction and appeal against acquittal 
pointed out. Emperor v. Rai Singh-Narain 
Singh. 35 Cr. L. J. 137 ; 

146 I. C. 665 : 34 P. L. R. 1010 : 

6 R. L. 254 : A. I. R. 1933 Lah. 871. 

S. 417— Scope— Bengal Rcgutalion VJII 

of 1816 — Bengal Regulation III of 1829 — Legal 
Remembrancer, whether Public Prosecutor — 
Appeal presented by Legal Remembrancer, wheth- 
er competent. 

Although the ollice of Legal Reiiiembrancer, 
Bengal, which 'received legislative sanction in 
Regulation VIII of ISIG, was abolished by Regu- 
lation III of 1829, it was revived in 1844 or 
1845, and the fact that the olTiee is now the 
creation of executive or administrative order 
in no way obscures the identity of the ofTicer. 
Therefore, an appeal against an acquittal pre- 
sented to the High Court by the Superintendent 
and Remembrancer of Legal Affairs, Bengal, 
who by notification of date the 19th May, 1915, 
has been appointed by the Local Government 
to be by virtue of his oifice Public Prosecutor 
in all cases heard by the High Court of Bengal 
in the exercise of its appellate jurisdiction, is 
not incompetent. Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Tularam 
Barodia. 20 Cr. L. J. 170 : 

49 I. C. 490 : 23 C. W. N. 96 : 
46 Cal. 544 : A. I. R. 1919 Cal. 203. 

S. 417 — Scope — Fact and Law — High 

Court’s power. 

An appeal by the Government from an order of 1 
acquittal under S. 417, the High Court is a 
Court of Appeal on the facts as well as on 
law, and will decide whether as a matter of fact 
the accused made the false statement intention- 
ally. Government of Bengal v. Gannoo Mahlo. 

10 Cr. L. J. 499 : 

4 I. C. 124 : 9 C. L. J. 378. 

S. 417 — Scope. 

Grounds of appeal relating only to one section 
of Penal Code — .‘Acquittal— Court cannot ascer- 
tain whether offence fell under any other 
section. Emperor v. Ahmad Din. 

36 Cr. L. J. 165 : 
152 1. C. 615 ; 7 R. L. 296 : 
A. I. R. 1934 Lah. 84. 

S. 417 — Scope. 

Pligh Court has power of interference in case 
of erroneous acquittal — Distinction between 
appeal from conviction and appeal from acquit- 
tal pointed out. Emperor v. Bhuro. 

35 Cr. L.J. 1142: 
150 I. C. 726 : 7 R. S. 21 : 
A. I. R. 1934 Sind 184. 

S. 417 — Scope — Obvious error in decision 

resulting in injustice -;-Government should make 
appeal. 

Per Ram Lai, J. — (In order of reference). If 
a .Judge or the Executive Government find that 
an obvious error in a decision has been com- 


Cr. P. CODE (1898), S. 417 

mitted, whether the question involved is of 
greater or lesser public importance, a ease of 
injustice is established and one in which it is 
the duly of Government to make an appeal. 

-A case, however petty it may appear to an 
Administrator, is often a matter of great impor- 
tance to the party affected by the decision, and 
it is the duty of the Executive Government to 
view the matter from this angle when consider- 
ing the question of an appeal under S. 417. 
Sham Lai v. Chaman Lai. 40 Cr. L J 942 • 
184 I. C. 358 : 41 P. L. R. 1 & 37 i 
12 R. L. 212 ; A. 1. R. 1939 Lah. 406. 

— ^ 417 — Scope — Setting aside of wrongful 
conviction— O pinion on abstract point cannot be 
obtained. 

The object of S. 417 is not to obtain from the 
Chief Court opinions on abstract points which 
do not arise on the facts established in the 
case, blit the object is only to enable the Local 
Government to have a wrongful acquittal con- 
verted into a conviction or to have a re-trial. 
Emperor v. Patch Din. 11 Cr. L. J. 65 : 

4 I. C. 863 : 14 P. R. 1909 Cr. 
34 P. W. R. 1909 Cr. 

S. 417— Scope. ' ‘ 

The appellant is entitled to go into facts and 
ask the Court to come to a different view of 
the facts from that taken by the trial Court. 
TJ BaU V. Emperor. 35 Cr. L. J. 855 : 

148 1. C. 1069 : 6 R. Rang. 269 
A. I. R. 1934 Rang. 44. 

S. 417— Scope. 

With regard to the power of the High Court 
to interfere in appeal there is no difference 
between an appeal, from an acquittal and an 
appeal from a conviction. In the Lahore High 
Court the inclination is in the interests of the 
person acquitted to attach more value and 
give greater prominence than other High Courts 
to the judgment of the lower Court. Bhai 
Khan v. Emperor. 32 Cr. L. J. 485 : 

130 I. C. 324 : 31 P. L. R. 1026 : 
I. R. 1931 Lah. 260 : I. R. 1931 Lah. 18. 

Ss. 417, l&l— Scope— Finding of fact 

arrived by lower Court — Duty of Appellate Court 
— Presumption of innocence of accused, whether 
lessened by fact of acquittal. 

In case of an appeal at the instance of the 
Government under S. 417 as a matter of juris- 
diction, the whole case is at large before the 
High Court both as to the facts and as to the 
law. The Appellate Court will be slow to dis- 
turb a finding of fact arrived at . by a Judge 
who has had opportunities for assessing the 
value of evidence which the Appellate Court 
has not had. But the Appellate Court pursuing 
this principle will be slow to substitute a view 
of the facts of its own for an opposite view of 
the facts held by the Judge below, where the 
latter are, upon the evidence, reasonable views, 
even though the Judges in the Appellate Court 
might have preferred a view of their own if the 
matter had been res Integra. Moreover, the 
presumption of innocence and the title of the 
accused to the benefit of any doubt are certain- 
ly not lessened by the fact that they have been 



1869 ALL INDIA CRIMINAL DtGRSl' (lQ04— 1940) 


er. P. CODE (1898), S. 250 

plainant, made after calling upon the latter to 
show cause and recorded us a postscript to and 
at the same time as the order of acquittal, on 
the snrae piece of paper and forming part of the 
same order, is not illegal merely on the ground 
that it has not been included in the order of 
acquittal. Ram Naraijan Acharjee v. Aluai 
Chandra Das. 18 Cr. L. J. 1014 : 

42 I. C. 758 : A. 1. R. 1918 Cal. 436. 

-S. 253 — Procedure — Compensation, 

order for, without examining all complainant's 
witnesses, legality of. 

Before making an order against a complain- 
ant under S. *250 awarding compensation to 
the accused, notice'should be given to the 
complainant and he .should be permitted to 
adduce evidence. It is illegal to make 
such an order before concluding the examina- 
tion of all witnesses of tiie complainant. 
In re : Jonnalagadda Appalanarasaiiiia Bhukta. 

22 Cr. L. J. 161 (a) : 
59 I. C. 913 : 12 L. W. 388 : 
39 M. L. J. 484 : 1920 M. W. N. 785 : 
44 Mad. 51 : A. I. R. 1921 Mad. 597. 

S. 250— Procedure — Compensation 

■without examination of all prosecution zoitnesses. 

' Compensation under S. 250, can he awarded 
only after the complainant has had an oppor- 
tunity of producing all Iiis evidence. Where, 
therefore, the Court refuses to examine all 
the witnesses produced by the complainant, 
whether their names appear in the list filed 
or not, the order for compensation is illegal. 
Sya Kyaw v. Etnperor. 25 Cr. L. J. 1280 : 

82 I. C. 288 : 3 Bur. L. J. 26 : 
A. I. R. 1924 Rang. 293. 

— S. 250 — Procedure — Complaint, dis- 
missal of, without examining all zoitnesses — 
Compensation. 

It is only after the examination of all the 
evidence a complainant wants to adduce 
that a Magistrate can come to a conclusion 
that the case is false and ve.xatious, and 
thougir a Jlagistrate is entitled to discharge 
the accused at any stage, he cannot award 
any compensation to the accused without 
examining all the complainant’s witnesses: 
Parthasarathi Naicker v. T. Krishnasivami Iyer. 

29 Cr. L. J. 114 : 
106 I. C. 706 : 24 L. W. 86 : 
51 Mad. 337 : 54 M. L. J. 641 : 
A. I. R. 1928 Mad. 169. 

S. 250 — Procedure. 

Duty of Magistrate when ordering compensa- 
tion — Procedure to be followed stated. 
Eznperor v. Sartip Singh. 34 Cr. L. J. 767 : 

144 I. C. 412 ; 27 S. L. R. 78 ; 
1933 Sind 186 : A. I. R. 1933 Sind 226. 

s. 2SQ-— Procedure— Enquiry, nature of 

— Composition of offence — Effect. 

An inquiry as to whether a charge is not 
frivolous or vexatious, under S. 250, can only be 
instituted for the purpose of deciding whether 
compensation should be paid to the accused 
person. Proceedings under S, 250 are inappli- 
cable where the accused' person has himself by 
agreement with the prosecutor arrived at a 
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settlement and been a party to the compound- 
ing of the offence. In re : Harkisondas Haridas. 

2 Cr. L. J. 186 : 

10 Bom. L. R. 1056 : 

s, Procedure— False and vexa- 
tious complaint— Order of compsnsation—Order 
passed at the same lime as order of discharge. 

A Magistrate in discharging an accused record- 
ed, at the same time when he ordered the dis- 
charge, his conclusion to the effect that the case 
was one in which the complainant ought to be 
ordered to pay compensation for making a frivo- 
lous and vexatious complaint. He then, recorded 
the complainant’s objection, and added, under 
CJ. (h) of S, 250, to his order of discliarge, a 
direction that the complainant should pay 
compensation : Held, the procedure was a 
a sufficient complaince with S. 250. Emperor 
V. Punamchand. 4 Cr. L. J. 423 : 

8 Bom L. R. 847. 

S. 250 — Procedure — Frivolous and 

vexatious accusations — Compensation to be award- 
ed along loith order of discharge or accquitial. 

S. 250 is not intended to meet the case of 
false accusations but to meet frivolous and 
vexatious accusations. If a Magistrate wishes 
to direct payment of compensation in a 
frivolous case, he is to give the direction by 
his order of discharge or acquittal. Before 
pronouncing an order of discharge or acquittal, 
he has to call upon the complainant and to 
record and consider any objection that the 
complainant may make. An order for paye 
ment of compensation made in a separate 
proceeding'' after the accused has been 
discharged or acquitted is illegal. Ram Singh. 
V. Mathura. 13 Cr. L. J. 247 : 

14 I. C. 599 : 9 A. L. J. 308. 

S. 250 — Procedure— Notice to complainant 

to shoiv cause — Hearing complainant — Necessity 
of- 

An order directing the complainant to pay 
compensation under S. 250, cannot be made 
without issuing notice to the complainant 
to show cause against it as required by the 
proviso to the section, which is imperative. 
ImperatoT v. Acliar. 10 Cr. L. J. 220 : 

2 S. L. R. 4. 

S. 250 — Procedure — Opportunity shotdd 

be given to complainat to shozo cause before 
order is passed under S, 250 (2) — Compliance 
with Sub-section — IFkal amounts to. 

S. 250 (1), contemplates that the Magistrate 
may, in the order of discharge or acquittal call 
upon the complainant to show cause 
why he should not pay compensation ; It is 
not correct to say that Sub-section contem- 
plates or requires two orders ; one, the order 
in which he acquits or discharges the accused ; 
the other, the order in which he calls upon 
the complainant, if he thinks proper — to 
show cause why he should not pay compensa- 
tion. Should the Magistrate in his order under 
Sub-s. (1) S. 250, say : “ I find” instead, of 
“ I am of the opinion ” it cannot be concluded 
therefrom that he has made up his mind that 
the complainant should pay compensation 
or that he has come to an unalterable decision 
that the complaint was false and either frivo- 
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Cr. P. CODE (1898), S. 118 i 

S. 418 — Scope. 

Appeal lies both on mailers of fuel ami of ' 
law exeepl on trial by Jury— Severity of sen- j 
tenee is mailer of law. .V/oiyo/ Sinnh v. Ktnpc- i 

32 Cr. L. J. 858 : 
132 1. C. 232 : 8 O. W. N. 344 ; 

I. R. 1931 Oudh 248 ; 
A. I. R. 1931 Oudh 171. 


-S. 418— .SVopr. 

willi .Assessors — 1‘ase Iried by 
-.\j)pi-al lies only on mailers 

r . - 


Offenee Iriable 
.lury— Convielion 
of law. Dtthlunti v. Kolperor. 

34 Cr. L. J. 441 : 

142 I. C. 800 : 1932 A. L. J. 1103 : 

55 All. 68 ; I. R. 1933 All. 155 : 

A. I. R. 1933 All. 128. 

S. 418 (1), 410, 536— .S‘co/)r — Trial by 

Jury ichcn it my/jf to be by .-Issr.i.oirj ! — .Ijijieal on 
Jact, if iiiaiiitaiiioble. 

Per lliMCtu, ./. {MeSair , ./. cmitrit ), — Trial by 
.Inry is nol neecssatily ami in all eireimisianees 
a ‘•privilege" witieh the aceused is bouml 
to aeeepl ns such or wbteb musl be jiresumetl 
as a mailer of laNV to lie so “lienclleial” as 
may be tbrost on him. If it is a ipteslion 
of eboiee, it sliontit lie for the aeetiscd 
ami the aeciised alone to make the 
clcelioi). II m.iy lie that it was the 
ptiliey bill nol intention of the I.e^isla- 
inrc to treat trial by .lory ns a privilcj'e. 

A Jury trial wouhl be a privilef;e only if 
and to the extent it eonld be regarded as 
suerv'sanet. mil where no llmdity attaches to 
it as in a i'cssions trial held in a Hi;;h Court. 
,\ny sentimental advanlajtc that may be 
.supposed to be inherent in siieh a mmie of 
trial on notions derived from llritisb 

eriminal jurisprudenee would be far oiil- 
wciK’hcd by the "liabilities" ineidcni thcietu, 
in so f.ir as it tended to affect the rioht..pf , 
appe.il. Whertr, therefore, throu"h m>»'f.iiilt ^ 
of his a tri.il by Jury is impose/^ „„ i 
accused person in disrcj,'ard of- the express i 
priivi:iiuns of the statute-' which entitle | 
him as of rl^ht to a trial wit)i the 1 
aid of .Assessors, it would be a manifest i 
inju.stiee to rleprivc fiim of a rujht of ap{)e.ii i 
which he would otherwise have had under j 
the law. .Stub a result should be avoided by i 
all means, unless of course this is necessitated j 
by the eoiistrainin;' lan^’uajje of the Coile. i 
The words "where the trial was by .lurv" I 
in .S. -tbs (n, Cr. P. C., admit of two meaning’s | 
and they must mean ''where the trial in fact i 
was by .fury,” and ••where trial was lawfully j 
by Juiy." s. Cr. P. C.. merely cures | 

an admitted irregularity in procedure, but i 
even so it suy.s nothin;' as to whether a j 
trial which should have been a trial with,- 
the aid of As.sessor.s but was in fact held by I 
a .fury should be deemed to have been hehl ] 
as a valid trial by .fury, or conversely vvhe- ! 
Iher a trial which shuuhl have been by i 
.fury but was actually held with the aid of j 
Assessor.s’ .should be deemed a valid trial with | 
As-sessors. In any case S, olJU doco not ami 
cannot affect the riylit of aiiiieal which is 
governed by .S. 418 (l) read with 8. 410. 
Where the trial ends in an aeriuittal, and 
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there i.s or i.s not an appeal by the Local 
Government, there will be obviously no preju- 
rlirie, and the trial may .stand. But where 
it ends in a conviction, and the accused 
I appeals, and the accused i.s sought to be shut 
1 out of an appeal on facts, he will certainly 
• have been prcjudiccrl and on a strict reading 
i of S. aJJtJ (1) the trial will be incurably bad. 

I To render the trial valid in such a case, the 
i right of appeal on facts would indeed have 
to be conceded. Prejudice may arise also in 
another way, where the .fudge takes a view 
more favourable to the accused than the 
.fury but is unable to give effect to it because 
the trial is a trial by .fury. Per J/cMair, J, 
— The principle on which S. -118 is founded 
is that once the .fury have come to a decision 
on a (pic.stion of fact, that decision is final 
and cannot be challenged cither by the Judge 
of first instance or by the .fudges in the 
Court of Appeal. In a trial with Assessors, the 
.fudge is the .lodge of fact, though his 
ilecision is aided by the expression of 
opinion of the .Assessors, and bis decision on 
<|i:cstions of fact is liable to challenge. The 
accused has secured, as a result of being tried 
by a. lory when he ought to have been tfied 
w'ilh the aid of .Assessors, a privilege as valu- 
able as if nol more valuable than the right of 
anneal on facts, doloke Iteliari Takul v. Einpe- 
fj 39 Cr. L. J. 161 

173 I. C. 65 : 66 C. L. J. 25 
42 C. W. N. 129 ; 10 R, C, 441 
1. L. R. 1938 1 Cal. 290 
A. I. R. 1938 Cal. '' 

^ . ■ 3I 

S. 418— Verdict of Jurv.>e Ilia*- 

IS., —Appeal. 


'\‘;"\7;,Vn..:''''!^^-‘'’i^«^’Vonvie.lcd the accused 
tccpiu u i *ui>aniiiiou.s verdict of the Jury 


ac 

>'lhcm, 
'Ate ca-.c under 


Jury 

no appeal lies on the merits of 
S. U.s. Juiiperor v Chtipai. 

35 Cr. L, J. 285 : 
147 I. C. 53 : 10 O. W. N. 971 : 

6 R. O. 213. 

-S. 418 — I’crdicl of Jury—. lppcat — Find- 


ixig of fad. 

In an appeal from a conviction in a trial by 


Jury, it is not open 
behind the llnding 
Jurors. Shubrati v. 


6 R. 


to the High Court to go 
of fact arrived at by 
Emperor. 

35 Cr. L. J. 566 : 
147 I. C. 1176 : 11 O. W. N. 202 : 
O. 366 : A. I. R. 1934 Oudh 122 (1). 


S. 419— Appeal— Jail appeal, nummary 

dhviimil of—ltesutar appeal, ivbeiltcr lien. 

The practice in the Allahabad High Court is 
that a .summary dismissal of a jail appeal by^^^ 
Judge docs not, in any way, debar the he^„g 
of an apppeal Hied by ..yfdcldim an 

CViamar v. Emperor. 36 (ir-L. J. 300 (1) : 

153 I- C „V3 (1) ;-7 R. A. 453 : 

4 A. W, R. 344 : A;/ 1934 933 ( 1 ). 

1 — Ss, 419, •i^O-Jiipedl— Scope— Jail decid- 
ed — .Ippeal maintaiunble. 

Where an uppcij' rceeived from an appellant 
while in jail ^'dismissed, a subsequent appeal 
on bis behalf tbroiigh Counsel cannot be 
entertained /|jj.,,,juse n^re is no warrant in 


i 
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the arguments adduced on behalf of the appel- 
mnt or has applied its mind to the oonsidera- 
tion of the facts of the ease. BiTishnu Pali v. 
Emperor. 32 Cr. L. J. 86 ; 

127 I. C. 847 ; I. R. 1930 Pat. 751 : 
12 P. L. T. 561 : A. I. R. 1930 Pat. 520. 


— ~S. 421 — Becording of reasons. 

Where a judgment does not give reasons for 
the decision and contains only the words, 
“ Heard, I see no reason to interfere,” it is 
not a sufficient compliance with the 
requirements of S. 421. Barjoo MalUo v. 
Emperor. 36 Cr. L. J. 261 (1) : 

153 I. C. 152 : 16 P. L. T. 72 ; 7 R. P. 304 : 

A. I. R. 1935 Pat. 37. 


Ss. 421, 369, 436 — Recording of reasons — 

Summary dismissal — Reasons for order. 

A Court of the Criminal Appeal is not bound, 
when dismissing an appeal summarily under 
S. 421 to write a judgment as defined in 
S. 867. It is, however, advisable that it should 
give, as concisely as possible, at least the 
main reasons which govern its order in order 
to assist the High Court in dealing with a 
possible application for revision, and also 
because the presence of reasons gives 
information to the appellant that his appeal 
has received such consideration as it is entitled 
to have from the Appellate Court. Ramrao v. 
Emperor. 18 Cr. L. J. 993 : 

42 1. C. 721 : 13 N. L. R. 169 ; 

A. I. R. 1917 Nag. 203. 


— S. 421 — Scope-Appeal under S. 476~B 

— Summary dismissal. 


An appeal under, S. 476-B, Cr. P. C., is subject 
to all the provisions applicable to criminal 
appeals as laid down in S. 419 and the 
following sections and may, therefore, be 
summarily dismissed under S. 421 of the Code. 
Mahomed BoyeluUa v. Emperor. 

32 Cr. L. J. 325 : 

129 I. C. 317 : 34 C. W. N. 923 : 58 Cal. 402 : 

I. R. 1931 Cal. 157 : A. 1. R. 1931 Cal. 3. 


•S. 421 — Scope. 


Dismissal of appeal summarily in exercise of 
powers under S. 421, is a judgment within 
S. 369. Shahu v. Emperor. 36 Cr. L. J. 831 : 

155 I. C. 736 : 7 R. S. 206 ; 
A. I. R. 1935 Sind 84. 


S. 421 — Scope. 

•It is enough if opportunity of being heard is 
given to appellant or his Pleader. When it is 
given, neglect of either debars claim for second 
hearing. Shahu v. Emperor. 36 Cr; L. J. 831 ; 

155 I. C. 736 : 7 R. S. 206 : 
A. I. R. 1935 Sind 84. 

r S. 421 — Sending for record — Appeal, 

summary rejection of — Procedure. 

A Magistrate is not required to call for tiie 
pcord in an appeal in which the only question 
is a mere question of fact and the judgment 
of the Court below is s o plain and clear that 
calling for the record would be - a mere waste 
of time, but it is not right to reject an ajjpeal 
summarily when a point of law, which on the j 
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the Face of it, is not without substance, has 
been raised. Nor is it right to refuse to call 
for the record when the judgment under 
consideration is a long and intricate judgment 
requiring obviously careful consideration, 
Sukhdeo Palhak v. Emperor. 19 Cr. L. J. 209-A : 
43 I. C: 785 : 4 P. L. W. 39 : 3 P. L. J. 389 : 
1918 Pat. 287 : A. I. R. 1918 Pat. 653. 

_ S. 421 — Sending for record — Credibility 

of roitnesess ^impeached. 

Where the conviction is based on the evidence 
of witnesses whose credibility is impeached by 
the accused on reasonable grounds, the appeal 
should not be summarilyUejected under S. 421 
witliout sending for the records. Rongacharlu 
V. Emperor. . 4 Cr. L. J. 57 : 

I. L. R. 29 Mad. 236. 

S. 421— Summary dismissal. 

A Criminal Appellate Court should hear the 
Pleader and ought not to dismiss an appeal 
summarily after the record has been sent for 
and received. Lalii Kumar Sen v. Emperor. 

27 Cr. L. J. 382 : 
92 I. C. 894 : 42 C. L. J. 551 : 
A. I. R. 1926 Cal. 174. 

S. 421 — Summary dismissal. 

A Magistrate dismissing an appeal summarily 
under S. 421 is not bound to write a judgment 
as defined in S. 367. Kundan v. Emperor. 

14 Cr.L.J. 512: 
24 I. C. 600 ; 12 A. L. J. 851 ; 36 All. 496 : 

A. I. R. 1914 All. 311. 

S. 421 — Summary dismissal. 

After a criminal appeal is admitted, the Court 
has no jurisdiction to dismiss it' summarily. 
Ram Bari Cfiakraverly v. Santosh Kumar 
Manna. 23 Cr.'L. J. 733. 

69 I. C. 461. 


S. 421 — Summary dismissal. 

An Appellate Court has power to dismiss an 
appeal summarily on receiving the petition 
and perusing the same. But when the record 
is sent for and received, the appellant is entitled 
to be heard in support of his appeal. Surendra 
Nath Ghose v. Emperor. 27 Cr. L. J. 412 ; 

93 I. C. 76 •. 42 C. L. J. 554 : 

A T TJ 1Q7fi Cat 161. 


S. 4Zl— Summary dismissal after send- 
ing /or record, legality of— Desirability of noting 
points for •which record is sent far, pointed out. 

Where a Sessions Judge before whom a crimi- 
nal appeal is presented, hears the Pleader but 
is in doubt whether he should sunamarily dis- 
miss the appeal, but in order to satisfy himself 
as to the points raised by the appellants 
Lawyer, he sends for the record of the case 
and having perused the same, dismisses the 
appeal supimarily, it is not open to the appel- 
lants to say that they were not given sufficient 
opportunity af the time they presented the 
appeal. It is true that the Judge does not, 
in such a case, commit any illegality in the 
course so adopted by him but it is desirable in 
all cases where a busy Sessions Judge sends for 

the record in a criminal appeal, which 
sented to him for . admission, that he should 
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after perusal of the papers submitted to it. 
S Loung V. Emperor. 27 Cr. L,. J. 933 : 

96 I. C. 389! 

~ ; S. 420, 367 — Jail appeal — Summary 

dismissal — Practice of Oudh Court. 

The practice which has been followed in 
recent , years of treating jail appeals summarily 
dismissed by Judges of the Oudh Chief Court 
as notf finally dismissed unless and until they 
are sealed at the end of period of limitation, has 
no justiflcation in law. Such appeals, as soon 
as a Judge or a Bench of Judges has decided 
them and signed and dated their order are 
decided appeals, and in such cases, a represented 
appeal subsequently filed is not maintainable. 
Jodha V. King-Emperor. 41 Cr. L. J. 711 : 

189 I. C. 83 : 1940 O. L. R. 408 ; 
1940 O. W. N. 594 ; 13 R. O. 50 : 
A. I. R. 1940 Oudh 369- 

r Ss. 420, 421, Proviso— Jail appeal — 

Appellant, if can insist on personal hearing — 
Power of Appellate Court. 

The rule ‘hear the other side’ audi alteram 
partem cannot be extended without qualifica- 
tion, to criminal appeals presented by a 
convict from jail under S. 420, Cr. P. C., The 
relevant provisions are contained in Ss. 419, 
420 and 421, Cr. P. C. It is clear that the 
proviso to the last section deals with appeals 
presented under S. 419, and by the language 
used, the Legislature has expressly restricted 
the right of the appellant to be heard to cases 
under S. 419. By necessary implication the 
right to be heard under S. 420, Cr. P. C., has 
been denied though the inherent power of the 
Court to do justice by directing the accused 
to be produced before it for being heard upon 
his case, is not in any way limited. In spite 
of the restriction contained in the proviso to 
S. 421, wherever the Appellate Court considers 
it desirable that the accused should be heard, 
the Court has power to direct the production 
of the prisoner before it for disposing of the 
appeal. But it cannot be said that a convicted 
person presenting his appeal under S. 420 from 
jail has a , right to be heard in person. Jalam 
Bharatsingh v. Emperor. 39 Cr. L. J. 578 : 

175 I. C. 352 : 40 Bom. L. R. 317 : 
10 R. B. 535 : I. L. R. 1938 Bom. 357 : 

A. I. R. 1938 Bom. 279. 

Ss. 420, 422 — Jail appeal — Right of 

appellant to appear in person. 

Where in an appeal by a convict in jail, the 
stage has been reached of the appellant being 
given notice under S. 422, Cr. P. C., he is 
entitled, if he so desires to appear in person if 
he is not represented by a Pleader.- Lai Baha- 
dur v. Emperor. 29 Cr. L. J. 334 ; 

108 I. C 122 : 26 A. L. J. 275 ; 
50 All. 543 : 1. L. T. 40 All. 123 : 

A. I. R. 1928 All. 84. 

S. 421. 

Admission. 

Admission of appeal, 

Appeal. 

Applicability. 

Dismissal, finality of.' 

Dismissal in default. 


Cr* P. CODE (1898), S. 421 

■ Hearing appellant. 

• Hearing pleader. 

Jail appeal. 

Power of Appellate Caurt. 

Procedure. 

Recording of Reasons. • 

Scope. 

-Sending for record. 

Summary dismissal. 


S. 421. 

See also (f) Cr. P. C., 1898, Ss. 307, 370. 
(I'i) Criminal trial. 

^Ss. 421, 422, 424 — ^Admission — Notice 

to appellant. 

It is competent to an Appellate Court to issue 
notice to the appellant and hear his arguments 
before admitting an appeal, Maroti v. Kasabai. 

27 Cr. L. J. 1404 : 
98 I. C. 716 : A. I. R. 1927 Nag. 88. 

S. 421 — Admission of appeal — Practice 

— Hearing of appellant. 

Practice in the mofussil to admit criminal 
appeals without any hearing condemned. 
Munshi Abdul Latif v. Ahmed. 

34 Cr. L. J. 812 ; 
144 I. C. 704 : 37 C. W. N. 235 ; 
6 R. C. 9 : A. I. R. 1933 Cal. 515. 

_S. 421 — Appeal — Duty of Court. 

An appeal should not be dismissed merely 
because the appellants do not appear to sup- 
port the appeal, but the Appellate Court should 
consider whether there is sufficient ground for 
interfering which would imply judicial con- 
sideration of the appeal on merits. Gulab Das 
V. Emperor. 37 Cr. L. J. 93 : 

159 I. C. 334 : 16 P. L . T. 607 : 
2 B. R. 73 : 8 R. P. 273 (2) : 
A. I. R. 1935 Pat. 460. 

S. 421 — .ippeal — Partial dismissal 

at time of presentation — Effect. 

Court is bound by an order dismissing an 
appeal in part passed at the time of presenta- 
ation of the appeal and the only portion of 
the appeal which will remain for decision will 
be that in respect of which there was no order 
for dismissal. Kuldip Das v. Emperor. 

34 Cr. L. J. 118 ; 
141 1. C. 154 : 11 Pat. 697 ; 
I. R. 1933 Pat. 44 ; A. I. R. 1933 Pat. 38. 

S. 421 — Applicability. 

S. 421 applies to all appeals including those 
under S. ^76-B. Baidyanath Giri v. Emperor. 

32 Cr. L. J. 735 : 
131 I. C. 536 (1) ; 12 P. L. T. 336 ; 

I, R. 1931 Pat. 216 : 
A. I. R. 1931 Pat. 144. 


S. 421 — Dismissal, finalily of. ' 

An order passed under S. 421, dismissing an 
ippeal filed under S. 419, Cr. P. C. is prima 


filed under S. 419, Cr. P. 
racie final. Shahuv. Emperor. 

36 Cr. Li. j. 831 : 
155 I. C. 736 : 7 R. S. 206 : 
A. I. R. 1935 Sind 84, 
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to straightaway argue the ease. Kolapali 
Narasimha Murli v. Emperor. 32 Cr. L. J- 40 : 

127 I. C. 803 : 32 L. V/. 203 : 
1930 M. W. N. 686 : i: R. 1930 Mad. 1043: 

53 Mad. 865 : 59 M. L. J. 836 ; 
A. I. R. 1930 Mad. 863. 

-S. 421 {!)— Summary dismissal — Duty of 


Court. 


Clause (1) of S. 421 requires that the Appellate 
Court shall peruse the petition of appeal and 
the judgment appealed against and then if it 
considers that there is no ground for interfering, 
it may dismiss the appeal summarily. The 
order of the Appellate Court should show on 
the face of it that the Court had conformed to 
the requirenrents of the section to enahle the 
revisional Court to find out whether the appeal 
was judicially disposed of. Shambchari Singh 
V. Emperor. ■ 20 Cr. L. J. 271 : 

50 I. C. 31 : A. I. R. 1919 Pat. 54. 

-S. 421 — Summary dismissal— Hearing 


Cr. P. CODE (1898), S. 421 

considerable caution, and where there has been 
a dispute as to facts and where the credibility 
of witnesses for the prosecution has been im- 
pugned, it is proper for the Appellate Court to 
call for the records and look at the evidence. 
It is also desirable that in dismissing an appeal 
summarily, some indications should be recorded 
which may be a guide to any Court which may 
be asked to act in revisional jurisdiction. 
Padaralh Kurmi v. Emperor.- 24 Cr. L. J. 477 : 

72 I. C. 893 : A. I. R. 1922 Pat. 552 . 

_! S. 421 — Summary dismissal — Recording 

of reasons for. 

Where an appeal is summarily dismissed under 
S. 421, it is not necessary that the reasons for 
tlie decisions should be recorded. It must be 
taken if an appeal is summarily dismissed, 
that tliere were no sufficient grounds for inter- 
fcrintr Nitua Pal v. Beni Mad/iab Ghose. 

2 Cr. D. J. 344 : 
9 C. W. N. 623. 


Counsel 

Where a petition of appeal signed by a Pleader 
is presented to a Magistrate by the party in 
person, the appeal cannot be dismissed without 
living the Pleader a reasonable opportunity to 
annear. Banga Charlu v. Emperor. 

‘ ‘ 4 Cr. L. J. 57 

I. L. R. 29 Mad. 236. 

■S. 421 — Summary dismissal — Hearing 


-S. 421 — Summary dismissal. 


in support of appeal— Right of reply— Praclice. 

S. 421, Cr. P. C., lays down that the appellant 
in a criminal appeal or his pleader should have 
a reasonable opportunity of being heard in 
support of the appeal. This must be taken to 
include the possible right of reply, if necessary. 
Amanat Sardar-y. Nagendra Bisioas. 

12 Cr. L. J. 9 ; 

9 I. C. 65 : 38 Cal. 307. 

S. 421 — Summary dismissal — Judgment, 


Linder S. 421, Cr. P.'C., where the Court hears 
the appellant’s Pleader before calling for the 
record, though in many cases it may be useful 
to hear the Pleader again to elucidate some 
point raised bv a perusal of the record, there 
is no illegality in summarily dismissing the 
appeal without hearing the pleader again after 
the record is called for. 

l?WfitTOT i-rf* J » XloX • 

Emperor. ^ ^ ^ . 

A. I. R. 1930 Pat. 499. 

g_ 421 Summary dismissal when im- 


contents of. 

S. 421 empowers an Appellate Court to dismiss 
an appeal summarily, but in doing so the Court 
must record an order giving reasons for the 
dismissal and showing that the points raised 
ivere duly considered by it. Gobind Behari v. 
Emperor. 22 Cr. L. J. 321 (b) ; 

61 1. C. 49 : 2 P. L. T. 10 
A. I. R. 1921 Pat. 27. 

421 — Summary dismissal — Partial. 

•- Terms of S. 421 exclude the possibility of 
nartial summary dismissal. Emperor v. Dahu 
Raid. 36 Cl-. L. J. 838 (2) : 

155 1. C. 386 : 1935 O. W. N. 576 : 
1935 M. W. N. 469 : 39 C. W. N. 626 : 
4 L. W. 792 ; 68 M. L. J. 653 
37 P. L. R. 314 : 16 P. L. T. 387 ; 
61 C. L. J. 259 : 1935 A. L. J. 802 
37 Bom. L. R. 557 : 62 Cal. 983 
7 R. (P. C.) 194 ; 1935 A. W. R. 691 (P. C.) 

A. I. R. 1935 (P. C.) 89. 

S. 421 — Summary dismissal — Proper 

judgment, 

The powers which are capable of being exer- 
cised under S. 421 should be exercised with 


proper. 

In a case in which there are disputed questions 
of fact and a large number of documents, and 
the trial Court has come to certain findings, an 
appeal ought not to be summarily dismissed 

V. Emperor. ^ ^ ^ ^ ^^21 J. 7. 

S. 421 {2)— Summary disposal of appeal 


after calling for record and perusing ■ tl- 
Plcade- for appellant once heard when present- 
ing appeal-Jf should be heard again before 

dismissal. 

S 421 provides that on receiving the petition 
under S. 419 or S. 420 the Appellate Court 
Shull peruse the same, and if it considers that 
therei no sufficient' ground for interfering, it 
mS dismiss the appeal sunamardy, Provided _ 
that no appeal under S. 419, shall be dismissed 
unless the appellant or his pleader has had a 
“S.b.c o"p^,ortu„lty of being bejrd m sup. 

nort of the same. Sub-s. (2) proMUes tnat 
before dismising the appeal under this section 
tlm Court may call for the record, but shall 
^ Ua Unnnd^to do SO. There is nothing 
cUnt-iined in the section about the right of 
the appellant or his pleader to have Iwo 
ieLonffle opportunities of being heard by the 
Srt Provision is made only for one reason- 
Sle opportunity. Consequently, the Appellate 
Surt before dismissing an appeal summarily 
after calling for record and perusing the same 
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Criminal appeals, which' are supported by a 
a pleader, are, in practice in the mofussil, 
admitted without any hearing except on 
the question of bail, the only cases which 
are usually dealt with under S. 421, Cr. P. C. 
being jail appeals. Therefore, where a pleader 
was called upon to support a criminal 
appeal the very moment that he filed it : 
Held, that he did not have a reasonable 
opportunity of being heard in support of 
the appeal within the meaning of S, 421, 
Cr* P. C.^ and that the order summarily 
rejecting the appeal should be set aside. If 
the Court desires to bear a. Criminal appeal 
under S. 421 before admitting it, a week’s 
notice should be given to the appellant’s 
pleader. Bamlahal Dusadh v. Jimperor, 

9 Cr. L. J. 401 : 

_ ' 1 I. C. 868 : 36 Cal. 385 : 

13 C. W. N. 684. 

S. 421 — Hearing pleader. 

There is nothing in S. 421 to prevent a 
Court from hearing the appellant’s pleader 
at the time when he presents the appeal 
if the apijellant’s pleader desires that course. 
If the records are sent for after hearing 
the pleader, there is no duty cast upon the 
Court under that section to hear the 
appellant or his Pleader again though it is 
preferable to do so because the arguments 
of the pleader about the evidence can then j 
be better appreciated. Basavaneppa Basam 
V. Emperor. 28 Cr. L. J. 467 : 

101 1. C. 595 : 29 Bom. L. R. 488 : 

A. I. R. 1927 Bom. 361. 

S. 421 — Hearing pleader. 

Where the District Magistrate heard the 
pleader of the applicant under S. 421, Cr. P. C., 
and then decided to send for the record of pro-, 
ceedings, and after perusing the same, disposed 
of the case : Held, that the Districi Magistrate 
was not bound to give a secon4 hearing to the 
pleader, as his order after the perusal of the 
record was one under S. 421, and not under 
S. 423, Cr. P. C. Emperor v. Jivai/o. 

10 Cr. L. J. 204 : 

2 S. L. R. 39. 

S. 421 — ^Jail appeal — Procedure — Sum- 
mary dismissal. 

A convict filed an appeal from jail to the 
Court of Sessions and also presented a petition 
of appeal through a legal practitioner : Held, 
that the Sessions Judge was not competent to 
dismiss the appeal from jail summarily but 
should have heard the convict’s pleader. 
Bhawani Dehal v. Emperor. 4 Cr. L. J. 373 : 

3 A. L. J. 693 : 26 A. W. N. 303. 

S. 421. 

Jail appeal — Summary dismissal — Discretion 
is unfettered. Allah Baksk v. Emperor. 

33 Cr. L. J, 259 (1) : 
136 I. C. 281 (1) : 1931 A. L. J. 644 : 
53 All. 797 : 1. R. 1932 All. 169 (1) ; 

A. I. R. 1931 All. 555. 

S. 421 — .Tail appeal summarily rejected 

— Appeal subsequently through Counsel, whether 
entertainable. 


Cr. P. CODE (1898), S. 421 

An order dismissing an appeal under S, 421, 
Cr. P, C. , is a final order, therefore, where a 
petition of appeal by a prisoner in Jail is re- 
ceived through the Superintendent of the Jail 
and IS summarily rejected, he is not entitled to 
be heard upon a petition of appeal presented 
subsequently on his behalf by Counsel. Khlali 
v. Emperor. 23 Cr. L. I. 505 ; 

68 I. C. 41 : 20 A. L. J- 789 : 

44 All. 759 ; 4 U. P. L. R. All. 63 ; 

A. I. R. 1922 All. 480. 

Ss. 421, 430— Jail appeal, rejection oj 

— Appeal through Counsel, whether manilainable. 

Where an appeal has once been presented by ^ 
a prisoner in Jail through an officer in charge* 
of the Jail and dismissed, it is no longer open 
to him to file anothe'r appeal through Counsel. 
The order on the first appeal is final and cannot 
be re-opened. Ram Autar v. Emperor. 

25 Cr. L. J. 1313 ; 
82 I. C. 545 : 11 O. L. J. 536 : 

1 O. W. N. 354 : A. I. R. 1924 Oudh 425. 

_ S, 421 — Power of Appellate Court. 

A Criminal Appellate Court ought not to dis- 
miss an appeal because nobody appears for the 
appellant, it is the duty of that Court -to 
examine the matter and to come to some sort 
of decision on the merits. Baldeo Dubey v. 
Emperor. 24 Cr. L. J. 475 : 

72 I. C. 891 : 1 P. L. R. 29 Cr. 

S. 421 — Procedure — Appeal— Right of 

Counsel to refer to certified copies. 

At the hearing of an appeal under .S. 421, 
Counsel for the appellant is entitled to refer 
to certified copies of the evidence. Manga v. 
Emperor. '9 Cr. L. J. 55 : 

11 O. C. 360. 

: S. 421— Procedure — Criminal appeal — 

— Presentation of papers —Appeal, hearing of — 
Special posting. 

' A criminal appeal should not be heard at 
the time of the presentation of the papers, 
even for the purposes- of dismissal under 
S. 421, Cr. P. C. The posting for the purpose 
of hearing must be a special posting after a 
reasonable time, not less than a week. In re : 
Turka Hussain Sahib. 26 Cr. L, 1.411: 

841. C. 1051 : 20L. W..623 ; 

47 M. L. J. 661 : 1924 M. W. N. 893 : 

48 Mad. 385 : A. I. R. 1924 Mad. 895. 

S. 421 — Procedure— Magistrate, on pre- 
sentation of appeal, allowing Pleader o* appel- 
lant to argue case in full — Appellant is allowed 
reasonable opportunity within meaning of S. 421 
— It is unneceessary to hear appellarit or his 
Pleader again aHer arrival of record in Appel- 
late Court. 

All that S. 421 requires that the Appellate 
Court before dismissing an appeal* summarily, 
must afford the appellant or his Pleader a 
reasonable opportunity of being heard. It 
would be a sufficient compliance with the 
Statute if such reasonable opportunity is 
afforded either on the first presentation of 
the appeal or if tlie Appellate Court sends 
for the record, after the record has been 
received. Hence where a Magistrate allows 
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Appeal by —Compensation awarded to complai- 
nant — Notice of appeal to complainant. 

Although there is no provision in the Cr.'P. C. 
providing for notice of an appeal by the accused 
being given to the complainant, yet it is settled 
practice of the Calcutta High Court, in a case 
•where compensation has been awarded to the 
complainant, to give notice of the appeal to 
him, and an acquittal, in the absence of such 
notice, is liable to be set aside by the High 
Court in revision. Bharasa Now v, Sukhdeo. 

27 Cr. L. J. 1086 : 
97 I. C. 62 : 43 C. L. J. 583 : 
53 Cal. 969 ; A. I. R. 1926 Cal. 1054. 

S. 422 — Notice to complainant. 

In an appeal against conviction and order for 
compensation, an absence of notice to the 
complainant is not material. Peria Kalathi v. 
Venkatesa. 33 Cr. L. J. 596 : 

138 I. C. 385 : 1932 M. W. N. 722 : 

I. R. 1932 Mad. 561. 

S. 422 — Notice to Public Prosecutor, 

absence of— Effect, 

One of the fundamental principles of law is 
that no order should be passed to the detri- 
ment or prejudice of a party without giving 
him an opportunity of being heard in defence. 
Where no notice of the hearing of an appeal 
by the accused is given to the Public Prose- 
cutor as provided by S. 422, the High Court 
will set aside an order of acquittal passed by 
the Appellate Court. Bharasa Now v, Sukhdeo. 

27 Cr. L.J. 1086: 
97 I. C. 62 : 43 C. L. J. 583 : 
53 Cal. 969 : A. I. R. 1926 Cal. 1054. 

S. 422 — Petty offence— Setting aside — 

Acquittal. 

The Court will not lightly set aside an ac- 
quittal especially -where the offence is a petty 
one. Peria Kalathi v. Venkatesa. 

33 Cr. L. J. 596 : 
138 I. C. 385 : 1932 M. W. N. 722 : 

I. R. 1932 Mad. 561. 

S. 422— Scope. 

S. 422 deals only with appeals and there is 
no similar section dealing with revisions, nor 
does any section apply this procedure to revi- 
sions. Sal Narain Lai v. Emperor 

'41 Cr. L. J. 876 : 
190 I. C. 225 : 1940 A. L. J. 462 : 
I. L. R. 1940 All 539 ; 13 R. A. 188 : 

. 1940 A. W. R. 379 : A. I. R. 1940 All. 426. 

Ss. 422, 495 — Scope — Complainant, if 

has rrght of audience Acquittal. 

When the Crown appears, it is undesirable 
to allow a complainant or any one else to 
appear as well. The principle applies with 
even greater force to appeals, especially when 
S. 422 does not require or even contemplate, 
the complainant’s presence. It would be un- 
fortunate to allow private passions and pre- 
judices to creep into the conduct of a criminal 
trial, when it can be avoided. It would be 
even more undesirable to leave the matter in 
two sets of hands with a possible conflict of 


Cr. P. CODE (1898), S. 423 

interest, undesirable generally from the broad 
view point of public policy, undesirable also 
because it would be unfair to the accused. 
Therefore, if the other side is properly repre- 
sented by the Crown, not only has the com- 
plainant no right of audience but ordinarily 
he should not be allowed to appear at all. 
Jalaluddin v. Kartikram. 38 Cr. L.'T. 433 • 
167 I. C. 569 : 19 N. L. J. 158 : 

9 R. N. 202 : A. I. R. 1937 Nag. 123. 

— S. 423. 

Acquittal, appeal from. 

Alteration of conviction. 

Alteration of finding. 

Alteration of sentence. 

Ainendment. 

Appeal. 

Appellate Judgment, contents of. 

Applicability. * 

Construction. 

Conviction. 

Conviction for graver offence. 

Costs, award of. 

Dismissal for default. 

Dismissal in default. 

= Dismissal of appeal. 

Duty of Appellate Court. 

Enhancement of sentence. 

Interference. 

Jury trial. 

^ ^New Case. 

Objection. 

Powers of Appellate Court. 

Procedure. 

Property. 

Provisions imperative. 

Remand. 

Restoration of property. 

Re-trial. 

^Reversal of finding. 

Revision. 

~-Right to reply. 

Scope. 

Scope of. 

— — Summary dismissal. 

Verdict of Jury. 

S. 423. ' . 

See also (i) Appeal. 

(ii) Appellate Court. 

(Hi) Cr. P. C., 1898, Ss. 107, 145, 
148 (3), 193, 237, 289 (2), 
297, 306, 307. 342, 366, 417, 
421, 439, 514. 

(iv) Fugitive Offenders Act, 1881, 
(44 & 45 Vic. Ch. 69), Ss. 14, 
19. 

(y) Penal Code, 1800, Ss. 243, 289, 
302. 


-S. 423 (1) (a)— Acquittal, appeal from 


— Duty of prosecution. 

In an appeal against an acquittal, although 
the accused was not acquitted on the merits, 
it is for the Crown to establish, and to establish 
beyond reasonable doubt that the conviction of 
the accused on the merits ought to have been 

sustained. Emperor v. Padam 

31 Cr. E. J. 954 : 

126 I. C. 5 ; 1930 A. L. J. 955 : 
^ -AT n -1050 All. 490. 
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the Pleader for the appellant to argue his 
client’s case in full, the appellant is allowed 
a reasonable opportunity of being heard in 
support of his appeal within <the meaning of 
S. 421, and it is unnecessary to hear the 
appellant or his Pleader again after the 
arrival of the record in the Appellate Court. 
Akramaddin v. Emperor. 40 Cr. L. J. 839 ; 
183 I. C. 742 : 1. L. R. 1939 1 Cal. 314 ; 
12 R. C. 179 : A. I. R. 1939 Cal. 541. 

;• Ss. 421, 422 — Procedure — Appeal 

against conviction on two charges — Admission 
of appeal as to one charge and summary dis- 
missal as to the other — Piece-meal disposal, 
legality of. 

A person was convicted on two separate 
charges in one trial. On appeal, the Sessions 
.Judge summarily dismissed the appeal on 
one charge and admitted the appeal on the 
other eharge, and the appeal on the second 
charge was ultimately allowed ; Held, that the 
procedure adopted by the Sessions .Judge in 
disposing of the appeal piece-meal, though 
undesirable, was not illegal. L. M. Ismail v. 
Emperor. 28 Cr. L. J. 765 ; 

103 I. C, 845 : 5 Rang. 274 : 
A. I. R. 1927 Rang. 239. 

S. 421 — Recording of reasons. 

A Sessions .Judge or a Magistrate whose 
orders are subject to revision by the High 
Court ought, to give some reasons for sum- 
marily dismissing a criminal appeal under 
S. 421. Jagnarain Dubey v. Ghinhu Dubey. 

36 Cr. L. J. 191 : 
152 I. C. 801 ; 16 P. L. T. 48 : 
^ 7 R. P, 246 : A. I. R. 1935 Pat. 32. 

— — ; S. 421 — Recording of reasons — Appeal, 

dismissal of — Magistrate called upon to shore 
cause why it should not be re-heard — Duty of 
Magistrate. 

When a Magistrate is called upon by the 
High Court to show cause why an appeal 
dismissed by him summarily should not be 
re-heard, the Magistrate, is bound to give 
reasons which had actuated him to dismiss 
the appeal. It is not enough for him to say 
“ I should not be justified in taking up their 
Lordships’ time over this trumpery case.” 
Ram Hari Chakraverty v. Santosh Kumar 
Manna. 23 Cr. L. J. 733 : 

69 I. C. 461. 

^ S. 421 — Recording of reasons. 

Court should record reasons for rejection of 
appeal summarily. Abdul Latif v. Ahmad, 

34Cr. L.J. 812: 
144 I. C. 704 ; 37 C. W. N. 235 : 
6. R. C. 9 : A. I. R. 1933 Cal. 515. 

S. 421 — Recording of reasons. 

It is not necessary for an Appellate Court 
in dismissing an appeal summarily to write 
a judgment. Emperor v. Nga Seiri Gyi. 

4 Cr. L.J. 284: 
U. B. R. Cr. 1906. 


. — S. 421 — Recording of reasons. 

It is necessary that a Magistrate dismissing 
a case summarily under S., 421 should state 


Cr. P. CODE (1893), S. 421 

his reasons for thus dismissing it. An Appel- 
late Court should exercise its powers under 
S. 421 with great care. Thakuri v. Emperor. 

34 Cr. L. J. 1017 (1) ; 
145 I. C. 652 (1) : 6 R. B. 197 : 
A. I. R. 1933 Pat. 160. 


S. 421 — Recording of reasons — Sum- 
mary dismissal — Judgment, contents of — Appellate 
Court, duty of. 


It is the duty of an Appellate Court in deal- 
ing with an appeal under S. 421 to record 
reasons for dismissing it summarily, and its 
judgment should show that the evidence and 
arguments advanced have been considered. 
Ganesh Ram v. Gyan Chand. 

21 Cr. L. J. 139 : 

54 I . C. 619 : A. I. R. 1920 Pat. 522. 


S. 421 — Recording of reasons, summary 

dismissal— Judgment, xvhelher should set forth 
reasons. 

Where a Court rejects an appeal under S. 421, 
it should record shortly its reasons for such 
rejection in view of the possibility of such an 
order being challenged by an application for 
revision. Brij Mohan Lai v. Emperor. 

26 Cr. L. J. 4 (b) : 

83 I. C. 484 : A. I. R. 1925 Gudh 290. 


S. 421 — Recording of reasons— Stm- 

mary dismissal — Judgment, writing of, neces- 
sity' of . 

S. 421 empowers an Appellate Court to 
dismiss an appeal summarily without writing a 
judgment or giving reasons, but it is within 
the power of the High Court in revision to say 
after having regard to the facts of each parti- 
cular case whether or not the Appellate 
Court has exercised a proper discretion in 
acting under that section. ' If the High Court 
finds that the case is one which should not 
have been dealt with summarily, the High 
Court will send the case back ordering the 
Appellate Court to hear it on its merits and 
pass a judgment. Nga Ba Myit v. Emperor. 

19 Cr. L. J. 316 : 

44 I. C. 332 : A. I. R. 1919 L. Bur. 154. 

S. 421 — Recording of reasons — Sum- 
mary dismissal — Reasons. 

In dismissing appeals under S. 421, some 
reason should be given, and without«such reason, 
the summary dismissal would involve either a 
remand of the appeal to be admitted and 
heard or an examination of the evidence by the 
High Court. Rama Kant Pandit v. Emperor. 

19 Cr. L. J. 304 : 

44 I. C. 208 ; 4 P. L. W. 212 : 

A. I. R. 1918 Pat. 660. 

S. 421 — Recording of reasons — Sum- 
mary dismissal without recording reasons, 
propriety of. 

Though it is not illegal to dismiss an appeal 
summarily under S. 421 without giving any 
I reasons, the Appellate Court %yhich thus sum- 
I marily disposes of an appeal without discussing 
the arguments of the Advocate for the appel- 
lant takes a risk that the appeal would be 
remanded unless the High Court is satisfied 
that the Appellate Court really has considered 
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S. 423 — AUeralion of conviction — Penal 

Code Ss. 147, 323 — Charge and conviction under 
-S. 147 — Appeal— Conviction, alteration of, to one 
under S. 323. 

In the absence of a charge under S. 323, Penal 
Code, framed against an accused person during 
the trial, a copviction under S. 147, Penal Code, 
cannot be altered in appeal to one under 
S; 323 of the Code. Raklial Chandra Bisxoas 
V Janiini Kanta Banerjee. 26 Cr. L- J. 1018 (a):, 
87 I. C. 842 : 30 C. W. N. 528 : 
A. I. R. 1926 Cal. 431. 

-S. 423— Alteration of conviction — Penal 


Code Ss. 147, 323, 35S— Charges under Ss. 147, 
353— Conviction under, S. 323— Appellate Court, 
conviction by, mider S. 147, legality of. 

Accused were charged by the trj’ing Magis- 
trate under Ss. 147 and 353, Penal Code but 
were ultimately convicted nnder S. 323 of the 
Code. On appeal the Sessions Judge pointed 
out that the conviction under S. 323, could not 
be maintained, but holding that the accused 
had been guilty of rioting, lie altered the 
conviction to one under S. 147, Penal Code, 
maintaining the sentences imposed under 
S '323 • Held, that the procedure adopted by 
the Sessions Judge was not illegal. MaUa.ngu 
Sinah V. 'Emperor, 19 Cr. J* 7 jo : 

S. 4 Z 3 —Alteration of conviction— Penal 

Code (Act XLV of 1860), Ss. 183, 353. 

An Appellate Court has power under S- 423 
to alter a conviction from one under a. 353 to 
one under S. 183, Penal Code. Kunhambu v. 
Emperor. ^ ^ ^ ^ jJ- 

-S. 423 — Alteration of conviction— Penal 


Cr. F:. code (1898), S. 423 

— — S. 423 — Alteration of conviction — Penal 

Code, Ss. 420, 471— Cheating— Using forged 
doctnncnl as genuine — Appeal— Conviciion under 
S. 420, xohel her can be .convicted into one under 
S. 471 — Noti ce to accxised — Prejudice — linowledge 
of forgery, proof of. 

The offence of ch eating under S. 420, Penal 
Code, is an entirely different offence from that 
under S. 471 of the Code, viz., using as genuine 
a forged documeat knowing it as such, and a 
conviction for the former offence cannot be 
altered by an Appellate Court into one for the 
latter offence unless the accused has notice of 
the fact and is not prejudiced by the want of 
notice. Akbar Hussain v. Emperor. 

26 Cr. L. J. 1358 
89 I. C. 398 : 8 N. L. J. 87 
A. I. R. 1925 Nag. 294 

I S. 423 — AUeralion of conviction. 

The fact that the accused were acquitted of 
the offence of murder is no bar to, their con- 
viction under S. 807, Penal Code, in appeal. 
Emperor v. Shco Narain Singh. 

37 Cr. L. J. 12 
158 I. C. 945 : 1935 O. W. N. 1177 
1935 O. L. R. 630 ; 8 R. 0. 148 
A. I. R. 1936 qudh 44, 

S. 4 23 — AUeralion of conviciion. 


r^ode Ss. 380 , 403— Trial and charge for (heft 
Conviciion for criminal misappropriation, legal- 
ity of. 

Where a person has been charged and tried 
for an offence nnder S. 380 Penal Code, l e 
can be legally convicted under S. 403 of the 
Code if he has not been taken by surprise by 
such a procedure. Biru v. j ^^3 . 

115 I. C. 25 : 11 L- L J- 113 = 
I. R. 1929 Lah. 361 : A. I. R- 1929 Lah. 508. 

.g 423 — Alteration of conviction— Penal 

Code Ss. 411, 457 -ChaTge, alteration of-AppeU 

'ttii St » altered by aa Appellate 
CouSto makeit necessary for. the accused 

to meet an absolutely TriarCourt 

with which he was charged in “'e Trial court. 

Wre an accused person is tried for an 
offence of house-breaking in order to commit 
theft under S. 457, Penal Code, together with 

S convicted for an offence under S. 411, 
Penal Code. Mula v. Empero^^ ^ ^ _ 

90 I. C. 150 : 23 A.X. j- 924 ; 

A. I. R. 1926 AIL 33 


The High Court has, under the combined pro- 
visions of Ss. 423 and 439, power to alter a 
conviction under S. 326, Penal Code, to one 
under S. 302^ 3Jchdi v. Emperor. 

35 Cr. L. J. 250 
146 I. C. 949 ; 35 P. L. R. 238 
6 R. L. 291 : A. I. R. 1933 Lah. 661 

g. 423— Alteration of conviction. 

Under S. 423 an Appellate Court can alter tlie 
finding while maintaining the sentence without 
enhancing it, and the power of an Appellate 
Court to alter the finding cannot be limited 
Lakhan Singh v. Emperor. 35 Cr. L. J. 973 
149 I. C. 533 : 11 O. W. N. 534 
6 R. O. 572 ; A. I. R. 1934 Oudh 200 

-S. 423 — Alteration of conviciion. 


Under S. 423 (6) in an appeal from conviction, 
the Appellate Court may alter the finding 
maintaining the sentence or with or without- 
altering the finding reduce the sentence., 
Superintendent and Bcmembranccr pf Legal 
Affairs, Bsvgal v. B.ssrin AK. ^ ^ ; 

175 I C. 799 (1) : 42 C. W. N. 1040 : 
11 R. C. 38 : A. I. R. 1938 Cal. 439. 

g_ 423 AUeralion of conviciion. 

Where a person is tried and convicted of a 
particular offence, it is illegal for a Court of 
Anneal to alter the conviction to one for an 
altJgellier different offence. 

56I.C.592riP.'l..T;22l‘ 

A. I. R. 1920 Pat. 590 

o„ AOI A-m { 4 \— Alteration of conme- 
H^Pmal Code, Ss. 109, .^05,419-PersonaHon 

Cheating by personation— Conviction under 

S, . 205— Appeal— Conviciion altered to one- for 
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note in the order-sheet the points for which he 
is sending for the record in order to satisfy him- 
self as to the correctness of the submissions 
made by the appellants before him. It will be 
difficult in many casds, if not in all, for a busy 
Sessions Judge to remember the submissions 
which were advanced by the appellants’ ad- 
vocate which had satisfied him to this extent 
that he was forced to send for the record. 
Basdeo Koiri v. Emperor. 39 Cr. L. I 254 : 

172 I. C. 944 : 18 P. L. T. 915 : 

4 B. 51. 204 : 10 R. P. 369 i 
A. I. R. 1938 Pat. 12. 

S. 421 — Appeal prima facie barred by I 

time — Summary dismissal — Pleader, whether 

must be heard. 

S. 421 contemplates an appeal that has been 
properly put on the file of the Appellate Court 
and it cannot, therefore, be said that in everj' 
case, where the Appellate Court dismisses an 
appeal as time-barred without hearing the 
pleader of the appellant, Iiis order amounts to 
an illegality. Ordinarily, however, an appel- 
lant should, in such a case, be given an oppor- 
tunity of being heard in the matter through 
his Pleader before an order is made dismissing 
the appeal summarilj' as barred by time. 
Nitruddiii Shaikh Adam v. Emperor. 

28 Cr. L. J. 653 ; 
103 I. C. 109 ; 29 Bom. L. R. 701 : 

A. I. R. 1927 Bom. 445. 

S. 421 — Summary dismissal. 

Appellant’s pleader heard at prcscnlation of 
appe.al — Record sent for — Summary di-smissal 
thereafter without hearing is illegal. Hatcm 
Alt V. Emperor. 33 Cr. L. J. 602 : 

138 I. C. 384 : I. R. 1932 Cal. 453 : 

A. l.R. 1932 Cal. 397. 

S. 421 — Summary dismissal — Appellate 

Court, duty of. 

An Appellate Court is not required by law to 
write a judgment when dismissing an appeal 
summarily, but it is desirable lliat in dealing 
with an appeal under S. 421, the Court should 
give some reason for dismissing the appeal 
summarily. It should record at least so much 
as would satisfy the High Court when an ap- 
plication for revision is made, that it had fully 
considered all the questions in issue and had 
appreciated the simplicity or gravity of the 
cose. Gtmthari Bchcra v. Emperor. 

19 Cr. L. J. 151 : 
43 I. C. 439 : 2 P. L. J. 695 : 

4 P. L. W. 153 : A. I. R. 1918 Pat. 597. 

S. 421 — Summary dismissal. 

Appellate Court is not entitled to dismi.ss an 
appeal summarily in terms of S. 421 unless tjic 
Court is satisfic'd that there is no sufficient 
ground for interfering in accordance with the 
relief sought in the appeal, and where the 
appeal is not dismissed summarily, the Court 
is bound in order to the disposal of tlic appeal, 
to comply with tlic provisions of S. 422 as to 
notice, and with the provisions of S. 423 as to 


Cr. P. CODE (1898), S. 421 


sending for the record, if such record is not 
already in Court. Emperor v. Wahu Raut. 


40 (Jr. C. J. 838 (2) 
155 I. C. 386 : 1935 O. W. N. 576 
1935 M. W. N. 469 
39 C. W. N. 626 : 41 L. W. 792 
68 M. L. J. 653 : 37 P. L. R. 314 
16P. L. T. 387: 61 C. L. J. 259 
1935 A. L. J, 802 : 37 Bom. L. R. 557 
62 Cal. 983 : 1935 A. W. R. 691 


7 R. P. C. 194 (P. C.) : 
A. I. R. 1935 (P. C.) 89. 


S. 421 — Summary dismissal— .Applica- 
tion under S. 105 (6), Criminal Procedure Code. 


An application under S. lO.'J (6), Cr, P, C., 
preferred by way of appeal against an order 
granting sanction to prosecute, should not be 
summarily rejected without giving the appli- 
cant’s pleader reasonable opportunity of being 
heard in support of the same, Raj Kumar Singh 
V. Tincoxuri Mazumdar. 9 Cr. L. J. 189 : 

12 C. W. N. 248. 

S. 421 — Summary dismis.sal — Complicat- 
ed case — Appellate Court, duty of. 

Tliough S. 42t, Cr. P. C. gives an Appellate 
Court power to summarily dismiss an appeal, 
that power must be c.vcrcised with judicial 
discretion ; and appeals in cases which are com- 
plicated both in law and in fact should 
not be disposed of under this section. Kailasli 
Chandra Chakrabarty v. Emperor. 

19 Cr. L. J. 228 (A) ; 

43 I. C. 820 : A. I. R. 1918 Cal. 106. 

S. 421 — Summray dismissal — Discre- 
tion. 

Although it is not required by law that a 
Sc.ssions Judge should write a regular judgment 
when exercising the powers of summary dis- 
missal given to him by S. 421, Cr. P. C. still 
the matter being one for discretion on the 
part of the subordinate Appellate Courts, it is 
very important that such discretion should be 
exercised upon sound and reasonable lines. 
.4man AH v. Emperor. 11 Cr. L. J. 631 ; 

8 I. C. 379 : 13 O. C. 309. 


S. 421 — Summary dismissal — Dismissal 

of appeal at the time of presentation, legality af. 

It cannot be laid down ns a rule of law’ that 
a criminal appeal should not be heard at the 
time of presenting the papers even for the’ 
purpose of dismissal under S. 421, Cr. P. C., 
and that there must be a special posting of the 
appeal after a reasonable time for the purpose 
of hearing under S, 421, and there is no dis- 
tinction in this respect between appeals relat- 
ing to facts and appe.als raising questions of 
law’. But it is a wise rule in proceeding under 
S. 421 to give sufficient time to the appellant 
or his pleader and to inform him that he will 
be heard on a particular day in support of the 
appeal with a view' to action being taken under 
S. 421 inasmuch as in the great majority of 
cases when an appeal is presented, neither .the 
appellant nor his Pleader may be in a position 
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Chap. VIII, Cr. P. C., and ■who has failed to 
give the required security, should be detained 
in person with rigorous and not with simple 
imprisonment as had been ordered by the trial 
Magistrate, the person not being a convict, 
the High Court is not limited in the exercise 
of its revisional powers by the conditions 
imposed in S. 423 (1) (b). It can act under Cl. (c) 
of that section and has jurisdiction to alter 
the order. Emperor v. Maung Cbabila. 

38 Cr. L. J. 168 : 

166 I. C. 298 : 9 R. S. 135 : 30 S. L. R. 322 : 

A. I. R. 1936 Sind 188. 


Ss. 423, 439 — Altering finding — Powers 

of Appellate Court — Reversal and allcraiion of 
finding — Distinction — Accused charged with two 
offences — Acquittal of one and conviction for 
other — Appellate Court altering conviction into 
acquittal and vice versa — Legality of. 

There is clearly a distinction between 
reversing a finding and merely altering it. 
Where an order of acquittal is to be converted 
into an order of conviction, it amounts to a 
reversal of the order. On the other hand 
where the conviction under one section is 
altered to a conviction under some other 
section maintaining the sentence or reducing 
it or altering it, it amounts merely to an 
alteration of the finding and not to reversal of 
the finding. S. 423 (1) is not applicable to a 
case where there is an express order of 
acquittal and no appeal from a conviction 
pending before the Appellate Court. In such 
a case the Appellate Court has no power to 
reverse the finding at all. It cannot by 
convicting the accused of the offence of which 
he has been acquitted reverse the finding by 
regarding it as if it were merely an alteration 
of the finding. When a^ person accused of 
two offences is acquitted of one offence but 
convicted of the other and there is no 
Government appeal, the Appellate Court cannot 
by convicting him of the offence of which he 
had been acquitted reverse the finding of the 
lower Court by regarding it as if it were 
merely an alteration of the finding. It may 
report the case to the High Court for proper 
orders if it considers the acquittal to be wrong. 
Sarda Prasad v. Emperor. 38 Cr. L. J. 521 ; 

168 I. C. 17 : 1937 A. L. J. 143 : 

1937 A. W. R. 66 : 9 R. A. 623 : 
A. I. R. 1937 All, 240. 

S. 423 (1) {h)— Alteration of 

sentence of 3 months’ rigorous imprisonment 
into one month’s imprisonment and a fine— 
Payment of fine— Alteration, whether amounts 
to enhancement. 

Where a District 


altered 
rigorous 
rigorous 
100 or 


a JLUscricc Magistrate on 
the sentence of three 
imprisonment to one 
imprisonment and a fine 
■ ‘ ■ one month’s 


appeal 
months’ 
month’s 
of Rs. 
further 


and the fine was 


in default 

rigorous imprisonment 
paid and the appellant did not wish to have 
the original sentence restored: Held, that in 
the circumstances of the case, the alteration 
did not amount to an enhancement. Kirpa 
Ram V. Emperor. 16 Cr. L. J. 603 .- 

, 30 I. C. 155 : 7 P. R. 1915 Cr : 

26 P. L. R. 1916 ; A. I. R. 1914 Lah. 539. 


- Cr. P. CODE (1898), S. 423 

"S. 423 (d) — ^Amendment — Expunging 
remarks against witnesses by subordinate Courts 
—High Court, power of— " Amendment,” mean- 
ing of. , 

A High Court has no authority to expunge 
ramarks from judgments of subordinate 
Criminal Courts which reflect on certain 
witnesses in cases in which the effective 
orders of the lower Courts are not before 
the High Court in appeal or in revision. 
The word “ amendment” in S. 423 (d) 

means amendment of an effective order of 
the Court below. A. C. Dunn v. Emperor. 

23 Cr. L.J. 349 : 

66 I. C. 1005 : 20 A. L. J. 261 : 

44 All. 401 : 4 U. P. L. R. All. 166 : 

A. I. R. 1922 All. 107. 
— ; — ; S. 423 — Appeal against order of con- 
viction passed on one of the accused — 
Whether Appellate Court can disturb order of 
acquittal as regards other accused. 

A. and D. were tried for a certain offence, 
A. was convicted and D. was acquitted. An 
appeal was preferred on behalf of A. to 
the Sessions Judge ; Held, that the 
Sessions Judge had no jurisdiction to pass an 
order effecting the acquittal of D. Darbari 
Mai V. Emperor. 12 Cr. L. J. 575 ; 

12 I. C. 839 : 8 A. L. J. 1129. 


Ss. 423, 537 (2) — Appeals from trial 

by Jury and trial with Assessors, difference 
between. 

The considerations governing the appeal 
from the trial held with the aid of Assessors 
differ greatly from those governing an 
appeal from the trial by a Jury. In the 
latter case the appeal is restricted by 
the provisions of Ss. 423 (2) and*537, where- 
as in the former case, the whole case , is 
before the Appellate Court. Champa Pasin 
v. Emperor. 29 Cr. L. J. 325 ; 

108 I. C. 81 : A. I. R. 1928 Pat. 326. 

S. 423 — ^Appellate judgment, contents 

of. 


An Appellate Court Is not required to write a 
long and elaborate judgment, but it is clearly 
its duty, not only to examine the evidence, but 
also to write a judgment affording a clear 
indication that the appeal has been properly 
tried and that the points urged by the appellant 
have been duly considered and decided. An 
Appellate Court, which writes a judgment 
which a High Court is unable to follow without 
reference to the judgment of the trial Court, 
obviously fails in the discharge of the duty 
imposed upon fit by the law. Dalip Singh v. 

Emperor. e^l. C. 

' 4 U. P. L. R. Lah. 9 


S. 423 (1) (b)— Applicability— 1/ 

applies to cases of acquittal, partial or total. 

The words “alter the finding maintaining the 
sentence” occurring in S. 423 (1) (&H2) be 

•ead as a whole. The powers under S. 423 (1) (6) 
)f altering the finding and then as a Court 
)f Revision enhancing the punishment cannot 
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is not bound to hear the appellant or his 
pleader again, if he ^Yas once heard when 
presenting the petition of appeal. Manmatha 
Nalh Sirkar v. Union Board of Dhalrigram. 

37 Cr. L. J. 904 : 
164 I. C. 270 : 40 C. W- N. 128 : 

9 R. C. 187. 

S. 422. 

Sec 'Cr. P. C.,' 1898, S. 412. 

: Ss. 422, 495 — Acquittal — Appeal by 

private party — Interference. 

IMien the Crown does not only not appeal 
against acquittal but the Government Advocate 
states that the Local Government did not want 
to appeal, even if the High Court has power to 
interfere at the instance of a private prosecutor, 
the practice is not to interfere except in 
exceptional cases. Jalaluddin v. Kartikram. 

38 Cr. L. J. 433 : 
167 I. C. 569 : 19 N. L. J. 158 : 

9 R. N. 202 : A. I. R. 1937 Nag. 123. 

S. 422 — Dismissal in default — Notice — 

Practice. 


When notice is issued to* an appellant in a 
criminal case to appear at headquarters, and 
on the date fixed, the officer before whom he is 
cited to appear is not psesent at the head- 
quarters, the appeal ought not to be dismissed 
in default. The proper course in such cases 
is to fix a fresh date and issue fresh notice. 
An appeal in a criminal case cannot be 
dismissed in default. Nihal Singh v. EmperoT. 

2 Cr. L. J. 66 ; 
11 P. R. Cr. 1905 : 6 P. L. R. 440. 


S. 422 — Grounds for admission — 

Admission on limited grounds, legality of. 

An appeal which is to be heard under S. 422 
is the whole appeal and all the grounds taken 
in the petition of appeal are open for considera- 
tion at the final hearing. The appellant cannot 
be restricted to certain selected grounds out of 
those specified in his petition. A restricted 
order for admission is not contemplated by 
S. 422 and must be deemed ultra vires. It is 
not, therefore, proper to re.strict a criminal 
appeal on the question of sentence only. 
Gaya Singh- v. Emperor. 

’ 26 Cr. L. J. 862 ; 

86 I. C. 718': 6 P. L. T. 381 : 

4 Pat. 254 : A. I. R. 1925 Pat. 453. 


S. 422 — Grounds fur admission — Res- 
trictive order for admission, xahether valid. 

A restrictive order for admission of a criminal 
appeal is not contemplated by S. 422 and must 
be deemed ultra vires. Therefore, where a 
eriminal appeal was admitted for consideration 
of the sentence only : Held, that the whole 
appeal should be heard and that the appellant 
could not be restricted to any selected ground 
out of those specified in his petition. Nafar 
Sheikh v. Emperor. 14 Cr. L. J. 485 ; 

20 I. C. 741 : 18 C. L. J. 582 : 

18 C. W. N. 145. 


S. 422— Notice— Appeal by accused— 

Notice to complainant, whether necessary — 
Omission to give notice— Revision. 


Cr. P. CODE (1898), S. 422 

VV’here an appeal by an accused i.s not dis- 
missed summarily, S. 422 docs not require that 
notice of the appeal should be given to the 
complainant. It is, however, the practice to 
give notice to the complainant as well as to the 
District Magistrate in a case instituted upon a 
complaint, but failure to give notice to the 
complainant does not furnish a ground for 
interference in revision. Mangal Chand v. 
Mohan. 19 Cr. L. J. 927 : 

47 I.'C.443 : 14 N. L. R. 131: 
A. I. R. 1917 Nag. 122. 

S. 422 — Notice not sent to District Ma- 
gistrate— Irregularity— Revision — High Court, 
whether will interfere. 

The Trying Magistrate convicted the accused 
and sentenced him to a fine. On appeal, the 
Sub-Divisional Magistrate reversed the convic- 
tion and acquitted the acctised without sending 
any notice to the, Di'-trict Magistrate. The 
complainant applied to the High Court in 
revision, Held :, that the omission to send 
the notice to the District Magistrate was no 
doubt an irregularity but as no objection had 
been raised by him to the proceedings in the 
Appellate Court, the High Court would not 
interfere. Devendra Marrappa Jingowda v. 
Emperor. 26 Cr. L. J. 751 : 

86 I. C. 287 : 25 Bom L. R. 251 : 

A. I. R. 1923 Bom. 264. 

S, 422 — Notice of appeal to District 

Magistrate. 

Under S. 422 notice of appeal in a criminal 
case must, in all cases, be served upon the officer 
mentioned therein. Where notice of an appeal 
had to be served under the Criminal Rules of 
Practice on the District Magistrate, the fact 
that the appeal, which was heard ultimately 
by a Joint Magistrate, was originally filed 
before the District Magistrate would not relieve 
the Court hearing the appeal from giving 
notice to the District Magistrate. Mohamed 
Mustafa Rawthcr v. Shanmuga Thevan. 

25 Cr. L. J. 1389 : 
83 I. C. 349 : A. I. R. 1925 Mad 375. 

S. 422 — Notice, omission of — Effect. 

Obiter. — The omission to issue notice under 
S. 422 is fatal to the proceedings before the 
Appellate Court. Htanda Meah v. Anamal 
Chettyar. 37 Cr. L. J. 832 : 

163 I. C. 242 (2) : A. I. R. 1936 Rang 247. 

S. 422 — Notice to complainant— Absence 

of notice— Interference, if called for. 

Under S. 422 notice of appeal is not necessary 
to the complainant and he has no right of 
audience. Although there has been a practice 
in the Central Provinces to issue notice to 
complainant in certain class of cases and it is 
desirable to do so if he is likely to be personal- 
ly affected, the High Court will not necessarily 
interfere if it is not issued. Jalaluddin v. 
KarUkram. 38 Cr. L. J. 433 : 

167 I. C. 569 : 19 N. L. J. 158 : 

. .9 R. N. 202 : A. I. R. 1937 Nag. 123. 

:S. All— Notice to complainant— Accused— 
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'turn upon a chance. Cl. {b) of S. 428 (1) does 
uot apply to cases of acquittal, partial or total, 
but to cases of conviction, and Cl. (a) applies 
to cases of acquittal and if the appellate 
powers of the Court are to be exercised to 
convert an acquittal into a conviction, then 
they should be exercised on an appeal against 
an acquittal under S. 423 (1) (a) and not on un 
appeal against a conviction under S. 423 (1) (6). 
Jado Rahim v. Emperor. 

40 Cr. L. J. 93: 
178 I. C. 520 : 11 R. S. 93 : 1939 Kar. 75: 

A. I. R. 1938 Sind 202. 

S. 423— Construction —PoMcr of 

Appellate Court under S . 23S. 

S. 423 is to be read with Ss. 23(1, 237 and 
238. The powers conferred upon the Appel- 
late Court by S. 423, are limited by the 
provisions of Ss. 236, 237 and 238. Nand 
Kishore v. Emperor. 41 Cr. L. J. Ill : 

185 I. C. 151 : 1939 A. L. J. 941 : 
12 R. A. 304 : 1939 A. W. R. 661 : 

A. I. R. 1939 All. 710. 

S. 423 (1) (a) — Construction that the 

accused be Te-irieU,applicalion of. 

The words “ that the accused be rc-trled ” 
in S. 423(1) do ngt apply to a case where 
the order of acquittal is passed on appeal. 
Emperor v. U Kadoe. 37 Cr. L. J. 1008 : 

164 I. C. 769 ; 9 R. Rang. 139 : 
A. I. R. 1936 Rang. 369. 

Ss. 423 (2), 297 — Construction — Trial 

by Jury, misdirection— Interference by High Court 
— ‘ Erroneous, , in S. 423 (2) , meaning o/. 

If the High Court finds in a case of trial 
by Jury that there is a misdirection, it has 
to examine the evidence to see whether the 
verdict was erroneous and has caused a failure 
of justice. If it cannot so find, it cannot 
interfere. One meaning of word ‘ erroneous ’ 
S, 423 (2), is that if the Court after 
examining the evidence finds that, even if 
the misdirection had not occurred, the Jury 
could not reasonably without being perverse 
or unduly foolish have come to auy other 
decision it will not interfere. It i.s, however, 
clear from S. 423 (2), that even if there 
is a misdirection, the High Court is not 
entitled to alter or reverse the verdict or 
verdicts unless these verdict or verdicts are 
“ erroneous ” by reason of such misdirection 
and before the High Court interferes, it must 
also find that there has been a failure of 
justice under S. 537. Arnold Monteath 
Mathews v. Emperor. 41 Cr. L. J. 482 ; 

187 I. C. 456 : 12 R. L. 492 ; 
A. I. R. 1940 Lah. 87. 

S. 423 — Conviction— From principal 

offence to abetment. 

When a person has been charged with a 
certain offence and has been convicted of 
that offence, the Ai)pellatc Court cannot 
ordinarily, on finding that the conviction is 
not sustainable, convict the ascused of abet- 
ment of that offence. The power to alter a 
finding, given to the Appellate Court by 
S. 423 should not be used arbitrarily, but 
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only in accordance with Ss. 237 and 238 of 
the Code. Padnianaba Fayi Kanniah v. 
Emperor. 11 Cr. L. J. 49 ; 

5 I. C. 145. 

S. 423 — Conviction for graver offence 

— Power of Appellate Court. 

An Appellate Court is competent, acting 
under S. 423, to alter a conviction into one 
of an offence whicli is graver than the one 
for which the accused were ciiarged and con- 
victed, provided such a course does not pre- 
judice the accused, and it is not necessary to 
order a re-trial e.xpressly on (he altered charge. 
Kauromal v. Emperor. 25 Cr. L. J. 1057 : 

81 I. C. 88,1 : A. 1. R. 1925 Sind 105. 

S, 423 — Costs, award of. 

S. 423 (d) read with S. 430 does not authorise 
the High Court, in revision, to award costs 
of the proceedings before it. Kapoor Chand v. 
Stiraj Prasad. (F. B.) 34 Cr. L. J. 414 ; 

142 I. C. 537 : 1933 A. L. J. 188 : 
I. R. 1933 All. 125 : A. I. R. 1933 All. 264. 


423 — Dismissal for default— /ippel- 

late Court, duly of. 

Under S. 423 it is incumbent on the .Appel- 
late Court to go tijrougli the record and to 
dispose of appeal on the merits. It cannot 
dismiss the appeal merely because there is 
default in the appearance of the pleader for 
the appellant. Bansi Mirdha v. Brojesxoar Dull. 

25 Cr. L. J. 1150 : 

81 I. C. 974 ; 50 Cal. 972 : 

27 C. W. N. 947 : 39 C. L. J. 278 : 

A. I. R. 1924 Cal. 95 . 


S. 423 — Dismissal for default. 

Under S. 423 a Court of Appeal has to per- 
use the record and to form an opinion as to 
whether there is or is not sufficient ground 
for interference, and cannot, therefore, dismiss 
an appeal on the ground of the absence of 
the appellant and his pleader. Trimbak Bal- 
vant Vaidya v. Emperor. 27 Cr. L. J. 1167 : 

97 I. C. 751 : 28 Bom. L. R. 1022 : 

50 Bom. 673 : A. I. R. 1926 Bom. 548. 


S. 423— Dismissal for default. 

Under S. 423 an Appellate Court cannot 
dismiss an appeal in default ; it is bound to 
inquire into the merits. Tain v. Emperor. 

^ 31 Cr. L. J. 939 : 

124 I. C. 848 ; 7 O. W. N. 208 : 
A. I. R. 1930 Oudh 334. 


S. 423 — Dismissal in default— Duty of 

Appellate Court. 

In dealing with the petition of appeal of a 
person convicted of a criminal offence, the 
Appellate Court is bound, in all cases where 
the appellant is not represented personally or 
by pleader, to peruse the petition of appeal 
and the copy of the judgment accompanying 
it, and determine upon .such perusal whether 
the appeal should be admitted or summarily 
rejected, and if the appeal is admitted, to 
consider whether there is any ground for in- 
terfering with the conviction or sentence. It 
is illegal to record an order dismissing an 
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— ; S. 423 — Alteration of conviction — Ac- 

quiltal, setting aside of — Appellate Court, power 
of. 

Accused was charged with offences under 
Ss. 143 and 379, Penal Code. He was con- 
victed under S. 143 and acquitted of the 
offences under S. 379. On appeal, the Sessions 
Judge upheld the conviction under S. 143 
and also passed an order setting aside the 
acquittal in respect of the offence under 
S. 379 ; Held, that the Sessions Judge had 
no jurisdiction to set aside the acquittal as 
this .was not a case of altering conviction 
within the meaning of S. 423, Cr, P. C. 
Prasanna Chandra v. Upendra Nath. 

24 Cr. L. J. 938 : 
75 I. C. 362 : 37 C. L. J. 409 : 

27 C. W. N. 555 : 
A. 1. R. 1923 Cal. 658. 

S. 423 — Alteration of conviction. 

Alteration of sentence — Sentence of impri- 
sonment can be altered to one of whipping. 
Period of imprisonment already undergone 
should be considered by Appellate Court in 
passing sentence of whipping. Emperor v. Nga 
Aung Myat. , 33 Cr. L. J. 758 : 

139 I. C. 284 : 10 Rang. 317 : 
I. R. 1932 Rang. 177 : 
A. I. R. 1932 Rang. 150. 

S. 423 — Alteration of conviction. 

An Appeallate Court cannot alter a conviction 
of an accused into one of abetment. If an 
accused who abetted an offence was present 
at the commission of it, he is rightly convict- 
ed of the principal offence. In re : Perumal 
Naidu. 15 Cr. L. J. 694 : 

26 I. C. 142 : A. I. R. 1915 Mad. 538. 

S. 423 — Alteration of conviction. 

An Appellate Court is competent to alter a 
conviction of cheating to one of criminal 
breach of trust. Jagannath Misra v. Emperor. 

34 Cr. L. J. 419 : 
142 I. C. 704 (1) : I. R. 1933 Pat. 170 {2} : 

A. I. R. 1933 Pat. 26. 

S. 423 — Alteration of conviction — Appel- 
late Court, poxoers of. 

In the case of an accused charged with 
offences under more than one section of the 
Penal Code, it is open to the Appellate Court 
under S. 423 of the Cr. P. C., to alter the 
conviction from one section to another, even 
though the trial Court may have ac- 
quitted the accused under the latter section. 
Janki Prasad v. Emperor. 

27 Cr. L. J. 901 : 
96 I, C. 213 : A. I. R. 1926 All. 700. 

S. 423 — Alteration of conviction. 

Conviction under Ss. 147 and 828, 1. P. C. 
—Appeal— District Magistrate quashing 
conviction under S. 147 and altering that 
under S. 323 to one under S. 325— Sentence 
maintained — Effect held to amount to 
enhancement of sentence and beyond power of 
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District Magistrate — Order not be main- 
tained. Kehr Singh v. Emperor. 

35 Cr. L. J. 108 : 
146 I. C. 442 : 6 R. L. 228 (2) : 
A. I. R. 1933 Lah. 933,(1). 

S. 423 — Alteration of conviehon. 

Charge under S. 304 read with S. 147, 
Penal Code — Sessions Judge convicting only 
under S. 304 — ^Finding as to case under 
S. 147 also— High Court can in appeal 
convict under S. 147. Jtoghunaih v. Emperor. 

34 Cr. L. J. 1064 : 
145 I. C. 849 : 1933 A. L. J. 1377 : 
55 All. 834 : 6 R. A. 174 : 
A. I. R. 1933 All. 565. 

S. 423 — Alteration of conviction. 

Conviction under S. 302, I. P. C., can be altered 
to one under Ss. 366 — 109, if no prejudice ' 
to accused is caused. Sharif v. Emperor. 

34 Cr. L. J. 266 : 
142 I. C. 182 : 1. R. 1933 Pesh. 5 : 

A. I. R. 1931 Pesh. 9. 

S. 423 — Alteration of conviction. 

High Court can alter conviction for 
principal offence to one of abetment thereof. 
Khuman v. Emperor. 32 Cr. L. J. 905 : 

132 I. C. 529 : 8 O. W. N. 755 : 
I. R. 1931 Oudh 289 : A. I. R. 1931 Oudh 274^ 

S. 423 — Alteration of conviction. 

High Court will not, in appeal, alter a 
conviction under S. 302, Penal Code, to 
conviction under one of the sections dealing 
with offences against properly. Ghauns v; 
Emperor. 27 Cr. L. J. 1004 : 

96 I. 'C. 860 ; 2 Lah. Cas. 316 ; 
27 P. L. R. 610 : 7 Lah. 561 : 
A. I. R. 1926 Lah. 691. 

S. 423 — Alteration of conviction. 

If the acquittal on the one charge and the, 
conviction on the other are based on' 
identically the same facts, the Appellate 
Court has power to change the section anti 
convict the accused of the right offence, 
Alimuddin v. Meah Jan. 13 Cr. L. J. 457 : 

15 I. C. 89 :U. B. R. 1911 1. 100. 

S. 423 — Alteration of conviction— 

Madras Local Boards Act, Ss. 159 (?), 163 (1)— 
Conviction under S. 159 — Appeal — Conviction, 
whether can be changed to one under S. 163. 

Petitioner was convicted of an offence 
under S. 159 (1), Madras Local Boards Act. 
On appeal the Appellate Court found that 
the section under which the accused had 
been convicted had no application but it 
went to convict the accused under S. 163 (1) 
of the Act. On revision :■ Held, that the 
petitioner not having been charged with or 
tried for or convicted of. an offence under 
S. 103 (1) Madras Local Boards Act, the 
Appellate Court bad no jurisdiction to 
change the conviction to one under that 
section. Jn re ; Thiruppal Kadanatha Fillai 

26 Cr. L. J. 1360 : 
87 I. C. 924 : 21 L. W. 520 ; 
A. I. R. 1925 Mad. 706. 



246!) 


2470 


ALL INDIA CRIMINAL DIGEST (1904— 1940) 


Cr. P. CODE (1898), S. 423 

— S. 423 — Enhancement of sentence — 

— Appeal against conviction by accused — Appel- 
late Court, if can enhance amount ~ of fine in 
absence of appeal by Croion. 

It is objectionable on appeal to enhance 
the sentences of fine as under S. 423, 
Cr. P. C., an Appellate Court cannot, in an 
appeal by the accused from conviction, 
enhance the sentence passed by the lower 
Court. Abdul Rahman v. Emperor. ■ 

37 Cr. L. J. 950 : 

164 I. C. 462 ; 38 P. L. R. 247 : 

9 R. L. 130 (1): 

A. I. R. 1936 Lah. 729. 

S. 423 — Enhancement of Sentence- 

Appeal — Alteration of sentence of fine into one of 
lohippmg. 

Where the trying Magistrate is not compe- 
tent to award a sentence of whipping, altera- 
tion of a sentence of fine into one of 
whipping by the Appellate Court amounts 
to an enhancement of sentence and is ultra 
vires. Yusaf v. Municipal Committee, Murree. 

31 Cr. L. J. 166 : 

120 I. C. 787 : 31 P. L. R. 264 : 

A. I. R. 1930 Lah. 318. 

S. 423 — Enhancement of sentence — 

Appellate Court, power of — Alteration of sentence 
amounting to enhancement.. 

The trial Court sentenced the accused to 
rigorous imprisonment for two months and a 
fine of Rs. 50, or in default, one month’s 
rigorous imprisonment. On appeal the District 
Jlagistratc changed the sentence to one of 
one month's rigorous imprisonment and a 
fine of Rs. 200, or in default, to two months’ 
rigorous imprionment. On an application for 
revision ; Held, that the sentence awarded 
by the District Magistrate amounted to an 
enhancement of the sentence passed by the 
trial Court and could not be allowed to 
stand. Bhola Singh v. Emperor. 

25 Cr. L. J. 1186 : 

82 I. C. 50 : 3 Pat. 638 : 
5 P. L. T. 622: 

A. I. R. 1924 Pat. 563. 

S. 423 — Enhancement of sentence by 

Appellate Court— Alteration of form of sentence 
only is not enhancement. 

Where a Magistrate finds an accused person 
guilty of acts which in law constitute a single 
offence, but by erroneously splitting them, 
convicts him of two distinct offences and 
passes either two distinct sentences or one 
combined sentence for the two supposed 
offences, the Appellate Court, if it concurs 
in the finding, is competent to alter the two 
convictions to the proper one for the single 
offence committed, while maintaining the 
aggregate of the two sentences or the whole 
of the combined sentence inflicted by the 
Magistrate. Such an alteration is one 
of, form only and does not involve an 
enhancement of sentence in violation of 
S. 423 of the Cr. P. C., 1808. Bal- 

bhadri Bani v. Tribhulan Nath. 

6 Cr. L. J. 43 : 

3 N. L. R. 67. 
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; S. 423 — Enhancement of Sentence — Con- 
viction for causing hurt with dangerous weapon — 
Alteration in appeal to simple hurt — Sentence 
maintained. 

Where a conviction for 2 months’ rigorous 
imprisonment of an accused person for 
voluntarily causing hurt with a dangerous 
weapon under S. 324, Penal Code, was altered 
in appeal into one for simple hurt under 
S. 323 but the sentence was maintained : 
Held, that the omission to reduce the sen- 
tence did not amount to an enhancement of 
sentence. In re ; Ranga Sivarni Kanda Pillai. 

28 Cr. L. J. 824 : 
104 I. C. 440 : 39 M. L. T. 20 : 

53 M. L. J. 694 : 
A. I. R. 1927 Mad. 789. 

S. 423 — Enhancement of sentence. 

Conviction under Ss. 147 and 325 of I. P. C. 
— Sentences of imprisonment on each charge 
— Sentences to run consecutively — On appeal 
sentences directed to run concurrently and each 
accused bound down to keep the peace for 
three years — Order held not to amount to 
enhancement of sentence. Jafar Husain v. 
Emperor. 20 Cr. L. J. 302 : 

50 I. C. 350 : 14 P. L. R. All. 44 : 

A. I. R. 1919 All. 375. 

S. 423 — Enhancement of sentence — 

Court Fees Act {VII of 1870), S. 31 — Direction 
to accused to pay complainant’ s_^ Court-fees — E?z- 
hancement of sentence. 

S. 31 of the Court Fees Act provides that 
all fees ordered to be re-paid under the 
section shall be recoverable “as if they were 
fines,” but does not thereby make then! part 
of the sentence. The making of an order by 
an Appellate Criminal Court, under S. 31 
of the Court Fess Act, does not ordinarily 
amount to an enhancement of sentence within 
the meaning of S. 423, Cr. P. C., but 
it may be made as an incidental order to 
bring the judgment into conformity with the 
law. In re ; Ediga Thiinmiah. 

25 Cr. L. J. 1213 : 
82 I. C. 141 : 1924 M. W. N. 489 : 
20 L. W. 293 : 47 M. L. J. 355 ; 
47 Mad. 914 : A. I. R. 1925 Mad. 136. 

S. 423 — Enhancement of sentance. 

High Court having before it on appeal a 
record of criminal proceedings can proceed to 
exercise powers of revision and enhance sen- 
tence. Ckunbidya v. Emperor. 

36 Cr. L. J. 482 : 
153 I. C. 936 : 1935 M. W. N. 177 ; 
68 M. L. J. 166 : 41 L. W. 188 : 

37 Bom. L. R. 160 : 
16 P. L. T. 181 : 39 C. W. N. 350 : 
60 C. L. J. 598 : 1935 A. L. J. 602 : 
1935 A. W. R. 142 : 57 All. 158 : 
7 R. P. C. 129 P. C. : A. I. R. 1935 (P. C.) 35. 

S. 423— Enhancement of sentence — Im- 
prisonment to insolvent accused on default of en- 
hanced fine. 

Where the accused is insolvent and unable 
to pay the fine, an alteration of a sentence 
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cheating— Revision — High Court, poioerof,. to 
Tc-aller conviction. ' 

An accused person was convicted of an 
offence under S. 205/109, Penal Code, but 
on appeal, tlie Sessions Judge altered the 
conviction to one under S. 410 of the Code. 
On revision, the High Court was of opinion 
that the oeffnce was one under S. 205/109 
and not under S. 419, Penal Code : Held, 
that the substitution of a conviction under 
S. 419 for one under S. 205/109 by the 
Sessions Judge did not amount to an acquit* 
tal of the accused with regard to the 
offence under the latter section and that 
S. 439 (4) of the Cr. P. C. was no bar to 
the High Court re-altering the conviction 
from one under S. 419 to one under S. 205/109, 
Penal Code, Ganjiat Lai v. Emperor. 

28 Cr. L. J. 529 ; 

102 I. C. 337 ; 6 Pat. 217 ; 

8 P. L. T. 470 ; A. I. R. 1927 Pat. 199. 

S. 423 (1) (b) — AUcralion of conviction 

— Accused charged allcrnativcly under S. 366- A, 
or S. il9S,Ecnal Code — No finding by loxocr Court 
in respect of S. 40S — Conviction under S. 366- A 
— Acquittal under S. 49S, if implied — High Court, 
if can alter conviction from S. 366-A to S. d9S^ 

Where an accused is allcrnativcly charged 
under S. 3GG.A, or S. 49S, Penal Code, the con- 
viction under S. 3GC-A, Penal Code, does not, 
by necessary implication , involve an acquittal 
on the charge under S. 498, Penal Code, and 
where the Court below has .omitted apparently 
by an oversight, to record a finding one way or 
the other, whether specifically or in the alter- 
native under S. 498, Penal Code, the High 
Court is competent under S. 423 (1) (h), 
Cr. P. C., to alter the conviction under 
S. 3GG-A, Penal Code, into a conviction 
on the alternati%'e • charge under S. 498, Penal 
Code. Emperor v. Jagannath Gir. 

38 Cr. L. J. 621 : 

168 I. C. 833 : 1937 A. L. J. 547 : 

9 R. A. 676 : 1937 A. W, R. 203 ; 

A. I. R. 1937 All. 353. 

S. 423 (1) {b)— AUcralion of conviction. 

S. 423 (6) does not authorise an Appellate 
Court to pass a finding which the first Court 
could not have passed. Therefore, where 
the fir.st Court has convicted a jicrson of 
an offence under S. 150, Punjab Municipal 
Act, upon the complaint of a person who 
is authorised by the Committee to prosecute 
offenders under that section, the Appellate 
Court cannot .alter the conviction to one 
under a section under which the complainant 
, is not authorised to prosecute. Ahmad Din 
V. Emperor. 18 Cr. L. J. 511 : 

39 I. C. 479 : 4 P. R. 1917 Cr : 

A. I. R. 1917 Lah. 233. 

— Ss. 423 (b) (2), 537~AUeration of con- 

viction — Conviction for theft — Appeal — Acquittal 
of theft and conviction for being member of itn- 
laiofui assembly, legality of — Prejudice. 

If the prosecution established certain acts 
constituting an offence and the Court mis- 
applies the law by charging and convicting 
an accused penson for- an offence other than 
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that for which he should have been properly 
•charged, -and if notwithstanding such error 
the accused by his defence endeavoured ■ to 
meet the accusation of the commission of thess 
acts, then the Appellate Court may alter 
the charge or finding and convict him for 
an offence which those acts properly consti- 
tute, provided the accused be not prejudiced 
■by the alteration in the finding, such an 
error is one of- form rather than of sub- 
stance. The accused was convicted by the 
trial Court for theft of a tree under S. 379, 
Penal Code. The lower Appellate Court found 
that the accused bona fide believed the tree 
to be his own ’ and set aside the conviction 
for theft but convicted the accused under 
S. 143, Penal Code, on the ground that he 
had gone with his men to the spot armed 
with lathis : Held, that the conviction was 
illegal inasmuch as the defences for the 
two charges must be distinct and the 
accused must be held to have been prejudiced 
by the alteration of the conviction to one under 
S, 143. Dibakar Das v. Saktidhar. 

28 Cr. L. J. 404 : 

101 1. C. 180 : 31 C. W. N. 527 : 

54 Cal. 476 : A. I. R. 1927 Cal. 520. 

S. 423 — Alteration of finding — Notice 

to appellant. 

The Magistrate charged the accused persons 
under S. 40G, Penal Code. He found them 
not guilty under that section, but, without 
framing a fresh charge, convicted them under 
S. 417. On appeal the Sessions Judge found 
that the eonvictions under S. 417, 
were irregular, but altered them to 
convictions under S. 400, without giving the 
accused an opportunity of showing cause 
against being convicted of offences punishable 
under that section : Held, that the Sessions 
Judge acted illcg.ally. A re-hearing of the 
appeal was ordered, ItliNIo Dha v. Emperor. 

5 Cr. L. J. 420 : 

3 L. B. R. 283. 

S. 423 — Alteration of finding. 

S. 423 empowers an Appellate Court to alter 
the finding of the trying Magistrate, 
maintaining the sentence and the word 
‘ finding ’ is not limited to a finding upon a 
point of law as distinct from a finding upon a 
point of fact. Mahangu Singh v. Emperor. 

19 Cr. L. J, 735 (b) : 

46 I. C. 415 : 1918 Pat. 192 : 3 P. L. J. 565 : 

A. I. R. 1918 Pat. 257. 

Ss. 423 (1), fb), (c), 439~Alteralion 

of finding— Jurisdiction of High Court to alter or 
reverse order other than orders referred to in 
Cls. (b) and (a), S. 423 — Reference by Sessions 
Judge recommending rigorous imprisonment for 
suspect failing to give security — Order could be 
altered. 

Under S. 423 (1) (b), it is competent to the 
riigli Court as a Revision.al Court reading that 
section with S. 439, Cr. P. C., to alter or 
reverse an order other than the orders referred 
to in Cls. (6) and (a). Where, therefore, a 
Sessions Judge makes a reference to the High 
Court recommending that a person who has 
been bound over in proceedings under 
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sentence where none is passed by tlie Sessions 
Judge for the latter offence. Ambika 7'haktir 
V. Emperor. 41 Cr. L. J. 191 : 

185 I. C. 529 : 18 Pat. 544 : 

21 P. L. T. 45 : 6 B. R. 203 : 

12 R. P. 389 : A. I. R. 1939 Pat. 611. 

Ss. 423 and 439 — Enhancement of scn~ 

lence — Conviction of livo offences — Appeal — One 
of the convicUons set aside — Sentence not 
reduced. 

Where on appeal from a conviction for two 
offences, the conviction for one offence was set 
aside and that* for the other retained : Held, 
that to retain the same sentence in appeal 
amounts to enhancement of the sentence and is 
contrary to law and the sentence sliould 
therefore be reduced. In re : Soinasuudaram 
Pillaif. 7 Cr. L. J. 361 : 

3 M. L. T. 312. 

Ss. 423 (1) (a) (3) — Enhancement of 

sentence — Order for detent io7i in lioi'stal School 
for any period under Burma Prevenlion of Crimes 
(Young Offenders) Act, if enhancement of sen- 
tence. 

An order for detention in a Borstal .School 
for any period permitted by the provisions 
of the Burma Prevention of Crimes (Young 
Offenders) Act can never amount to an cnliancc- 
ment of sentence within Cl. (a) (9) of S. Pi:} (1). 
Emperor v. Ah. Iliioc. 37 Cr. L. J. 790 : 

163 I. C. 74 : 14 Rang. 119 ; 

8 R. Rang. 609 : A. I. R. 1936 Rang. 227. 

S. 423 (1) (b)~Enhanccmcnt of sentence 

— Accused convicted of offence punishable loilh 
fine only but bound over under S. S0‘J — Imposition 
of fine in appeal, lohcther enhancement of sen- 
tence. 

Wlicre an accused is convicted under S. 11-25 } 
of the Northern India Ferries .‘\ot, by tlie | 
trying Magistrate but is bound over under i 
S. .502, Cr. P, C., as a fir.st offender, and i 
on an appeal, the Sessions .Judge maintains the I 
conviction but fines tfic accuscfl on the ground ; 
that S. 302 does not apply to an offence putiish- | 
able with line only, althougli the imposition 1 
of fme in the circumstances of the case can j 
liardly be said to be an enhancement of sen- 
tence, as no sentence was given to the aj)j)licant 
by the trying Magistrate still the imposition of 
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an enhancement as is prohibited by S. 424 (1){6). 
In applying that portion of S.‘ 423 (1) (b), 
which allows an Appellate Court to alter the 
finding maintaining the sentence but not so as 
to enhance the same, the test of enhancement 
must be found not among the technic.alities of 
penal definition, but by answering the broad 
question whether the Appellate Court has 
inflicted punishment more severe than that 
originally awarded. But when an Appellate 
Court^ adopting the view taken by the Original 
Court as the act committed by the accu.sed 
and only differing from it in its application of 
the law, alters a finding from a graver to a 
less grave offence, and maintains the same 
sentence as that of the trial Court, neither the 
letter nor the spirit of S. 428 is violated so as 
to constitute it an enhancement of punish- 
ment. In re : lianga Swami Kanda Pillai. 

28 Cr. L.J. 824 : 

104 I. C. 440 : 39 M. L. T. 20 : 

53 M. L. J. 694 : A. I. R. 1927 Mad. 789. 

S. 423 (1) {h)— Enhancement of sentence 

—Penal Code (.let XLV of JS60), Ss. 342, 384, 
420 — Extortion and cheating, conviction for — 
Appeal — AcquUling accused of one charge but 
Tctaitiing sentence — Enhancement of sentence. 

The accused w.as convicted under Ss.’342, 384 
and l^O of tiie Penal Code, and sentenced to 
three months’ rigorous imprisonment for his 
conviction under S. 342, three months’ rigorous 
imprisonment under S. 384, and six months’ 
rigorous imprisonment and a fine of Rs. 100, in 
default, one month’s further rigorous imprison- 
ment, under S. 420. The three sentences were 
to run consecutively. On appeal, the Sessions 
.Judge maintained the convictions under 
Ss. 3 t2 and 384 ; and was of opinion that the 
conviction under S. 420 was not correct. He 
eonfirmeti the sentence of three' months under 
S. :H-2, and passed a sentence of nine months 
under S. 384 : Held, that the offences under 
Ss. 384 and 420 of the Penal Code being distinct 
offences, the order of the lower Court in effect 
enhanced the sentence and Avas, therefore, 
illegal. liamchandra Bhikaji Moharir v. Em- 
peror. 29 Cr. L. J. 1082 (b) : 

112 I. C. 586 : 30 Bom. L. R. 967 : 

A. I. R. 1928 Bom. 346. 


fine entails a greater burden on the accused 
than the execution of a bond under S. .5(i2, 
Cr. P. C. Shital Prasad v. Emperor. 

39 Cr. L. J. 889 : 

177 I. a 386 : 1938 O. W. N. 969 : 

11 R. O. 48 : 1938 O. L. R. 421 : 

A. I. R. 1938 Oudh 233. 

S. 423 (1) (b) — Enhancement of sentence 

— Conviction — Alteration in appeal — Sentence 

maintained, whether amounts to enhancement. 

It is not open to an Appellate Court, when 
setting aside the conviction of one of two or 
more offences,' to confirm the sentence imposed 
by the trial Court, the reason being that when 
a single sentence is awarded for two offence.s, 
part of it must be deemed to have been in- 
curred for the one offence and part for the 
other, so that to maintain tiio whole sentence 
for only one of the offences amounts to such 


S. 423 (1) (b) (3) — Enhancement of 

sentence — Sentence—.dlteration of imprisonment 
to whipping, xohclher enhancement. 

The alteration of a sentence of imprison- 
ment to one of whipping is an enhancement 
of sentence and is not authorised by the 
provisions of S. 423 (1) (b) (3), Cr. P. C. 

In re ; Kyaing Nga Ilimoc. 30 Cr. L. J. 328 : 

114 I. C. 523 : I. R. 1929 Rang. 91 : 

A. I. R. 1928 Rang. 265. 

S. 423 — Interference. 

I The High Court will refuse to interfere 
where the finding' of the Appellate Court 
is neither perverse nor unreasonable. 
Emperor v. Sangaram. 34 Cr. L. J. 545 (2) : 

143 I. C. 152 .- 9 O. W. N. 1198 ; 
I. R. 1933 Oudh 167 : A. I. R. 1933 Oudh 85. 
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Cr. P. CODE (1898),^. 423 

- — s. 423— Powers oj Appellate Court. 

A Sessions Judge dealing with a case under 
S. 423, as well as on revision, can exercise any 
of the powers conferred on an Appellate Court 
by S. 423, and he may act under the section 
even where the trial Court was competent to 
try the case. Salihon v. Emperor. 

34Cr.L.J. 640(1): 
143 I. C. 649 (1) : I. R. 1933 Lah. 375 : 

A. I. R. 1933 Lah. 128 (2). 

S. 423 — Powers of Appellate Court. 

Accused charged with offences under Ss. 399 
and 402, Penal Code. Acquittal under S. 402 
and conviction under S. 390— Appeal — Appell- 
ate Court can, if necessary, set aside acquittal 
under S. 402 if conviction \mder S. 399 cannot 
be supported. Lalchan Singh v. Emperor. 

35 Cr. L. J. 973 : 
149 I. C. 533 : 11 O. W. N. 534 : 
6 R. O. 572 : A. I. R. 1934 Oudh 200. 

S. 423 — Powers of Appellate Court — 

Acquittal^ reversal of, in appeal. 

An Appellate Court has jurisdiction to reverse 
a finding of acquittal upon facts upon which 
there was a conviction in tlic First Court under 
another provision of the law against which an 
appeal has been preferred. Dhanpal Singh v. 
Emperor. 18 Cr. L. J. 982 : 

42 I. C. 598 : 1917 Pat. 297 : 2 P. L. W. 188 : 

A. I. R. 1917 Pat. 625. 

S. 423 — Powers of Appellate Court. 

Advocate not arguing case on merits — Court 
examining evidence — Appeal held properly 
heard. Kcwal Ram v. Emperor. 

36 Cr. L. J. 1354 : 
158 I. C. 324 : 15 Pat. 69 : 1 B. R. 872 : 
16 P. L. T. 693 ; 8 R. P. 187 : 
A. l.R. 1935 Pat. 515. 

S. 423— Power uf Appellate Court 

to alter finding — General principle. 

Under Ss. 423 and 439 of the Cr. P. C., 1898, a 
Court of Appeal or Revision may alter tf»e 
liuding of the lower convicting Court. But as 
a rule, it would obviously be unfair to the 
accused that he should be convicted of a more 
serious offence to which he had not pleaded in 
' the lower Court. The general principle is that 
on appeal or revision an accused person cannot 
be convicted of an offence of which he could not 
have been convicted by the Court which tried 
him. Emperor V. Panin. 4Cr. L. J.490: 

3 L. B. R. 232. 

— — S. 423 — Power of Appellate Court — 
Appeal — Accused charged with several offences 
— Conviction f or one offence — Poiaer of Appellate 
Court to convict for another offence of which 
accused was acquitted by lower Court — Appeal. 

In an appeal from a conviction under one of 
several sections of the Penal Code mentioned 
in the charge-sheet, an Appellate Court can, 
under S. 423, Cr.' P. C. alter the finding 
of the lower Court and find the appell- 
ant guilty of an offence of which he had been 
•acquitted by tlint Court. Sardara v. Emperor. 

12 Cr. L. J. 572 ; 
12 I. C. P36 ; 8 A. L. J. 139. 


Cr. P. CODE (1898), S. 423 

S. 423 — Powers of Appellate Court. 

It is doubtful whether an Appellate Court can, 
under S. 423, Cr. P. C., pass an order which 
would make the position of the appellant 
worse. Bir Singh v. Emperor. 

28 Cr. L. J. 575 ; 
102 I. C. 511 : 28 P. L. R. 166. 

S. 423 — Powers of Appellate Court — 

Appeal — Power of Appellate Court — Accused 
convicted of one offence and acquitted of another. 

The accused was prosecuted under S. 497 of 
the Penal Code. The trying Magistrate held 
that adultery was not proved but he found 
the accused guilty of insult likely to provoke 
a breach of peace under S. 504 of the Code. 
On appeal the Sessions Judge held that no 
offence under S. 504 had been committed but 
he was of opinion that the charge under S. 497 
was sustainable. The Sessions Judge, however, 
held that be had no power to interfere with 
the acquittal of the accused under S. 497 : 
Held, that the Sessions Judge had power under 
S. 423, Cr. P. C., to interfere in the case. If 
he was of opinion that accused had committed 
adultery, the Sessions Judge could alter the 
conviction to one under S. 497 of the Penal 
Code, as the conviction under S. 504 and the 
acquittal under S. 497 were based on the same 
evidence. Alimuddin v. Mcah Jan. 

13 Cr. L.J. 457: 
15 I. C. 89 : U. B. R. 1911 1 100. 

S. 423— Power of Appellate Court. ■ 

Appellate Court ordering Magistrate to pass 
commitment orders — Magistrate, cannot hold 
enquiry under Chap. XVIII. Sahdeo Ram v. 
Emperor. 36 Cr. L. J. 1013 : 

156 I. C. 849 : 1935 A. L. J. 618 . 
1935 A. W. R. 777 : 8 R. A. 4l : 
A. I. R. 1935 All. 579. 

S. 423 — Powers of Appellate Court. 

In order to justify interference with a judg- 
ment of acquittal on a question of fact, it is 
suflicient if the finding is clearly wrong on the 
evidence and unreasonable in the opinion of 
the Appellate Court. Muzaffar v. Emperor. 

35 Cr. L. J. 626 (2) : 
148 I. C. 36 ; 6 R. L. 528 : 
A. I. R. 1933 Lah. 296. 

S. 423— Pozoers of Appellate Court. 

In the case of a trial by Jury, the questions 
that can be gone into by the Appellate Court, 
lie within an extremely narrow compass, and 
that Court will not interfere with the unani- 
mous verdict of a Jury. Mohini Mohan Ghose 
V. Emperor. 2lCr. L.J. 8: 

54 I. C. 56 : 46 Cal. 635 : 
A. I. R. 1920 Cal. 271, 

— — S. 423 — Powers of Appellate Court — 

Limitation. 

The power given to an Appellate Court under 
S. 423, Cr. P. C., is not an unlimited power, 
but is tO' be taken as giving the Appellate 
Court power to do only that which the lower 
Court could and should have done. The Ap- 
pellate Court has no power either to come to 
a finding which was not within the competency 
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Cr. P. CODE (1898), S. 423 

appeal in default,” as such an order is not 
^ntemplated by the provisions of S. 423 
Balkaran Singh v. Emperor. 

20 Cr. L. J. 744 : 
53 I. C. 152 : 6 O. L. J. 370 : 
A. I. H. 1919 Oudh 323. 

— ; S. 423 — Dismissal of appeal — Judg- 

ment, co7iten{s of. - ■ 

In an appeal dismissed, not summarily but 
under S. 423 after notice given under 
S. 422, it is incumbent under S. 424 on the 
Magistrate to deliver a judgment which should 
fulfil the conditions laid down in S. 367 ; in 
other words, the judgment must contain the 
point or , points for determination, the decision 
thereon and the reasons for the decision. 
Devendra Shivappa Limbenavar v. Emperor. 

16 Cr. L. J. 832 : 
31 1. C. 1008 ; 17 Bom. L. R. 1085 : 

A. I. R. 1915 Bom. 139, 

S. 423 — Dismissal of appeal — Judgment, 

contents of. 

Where an appeal is dismissed under S. 423, 
the Appellate Court is bound to write a 
judgment stating the points for determina- 
tion and the reasons for its decision. 
Thakor Singh v. Emperor. 

26 Cr. L. J. 1380: 
89 I. C. 816 : 1 Lah. Cas. 87 : 
A. I. R. 1925 Lah. 644. 

S. 423 — Duty of Appellate Court — 

Evidence, consideration of. 

The Court of a Sessions Judge is the final 
Court on facts, and it is incumbent on a 
Sessions Judge in appeal to go into the 
evidence and to refer to it in such a 
manner as to show that he has applied his 
mind intelligently and carefully to the consi- 
deration of the evidence. Jiwan Rant v. Em- 
peror. 24 Cr. L. J. 407 : 

72 I. C. 519 : 1 P. L. R. 55 Cr. : 

4 P. L. T. 502., 

S. 423— Duty of Appellate Court. ■ 

Great weight should be‘ attached to opinion 
of trial Court. Exhustive list of conditions 
justifying interference cannot be laid down. 
Emveror V. Sheo JanakPandey. (P. B.) 

35Cr. L.J. 364 
147 I. C. 238 : 6 R. A. 443 
1933 A. L. J. 1573 
A. I. R. 1934 All. 27. 

-S. 422— Duty of Appellate Court. 


In a case of riot where a' conflicting 
account of the occurrence is given by the 
prosecution and the defence and each party 
asserts that the opposite party was the 
aggressor, the Sessions Judge, in appeal, is 
bound to examine the evidence carefully so 
as to show that he is fully convinced on a 
consideration of the pros and cons of the case 
and the criticisms advanced on behalf of the 
defence that the account given by the pro- 
secution is true and that the accused were 
the aggressors. Jitoan Baut v. Eniperor. 

24 Cr. L. J. 407 : 
72 I. C. 519 : 1 P. L. R. 55 Cr. ; 

4 P. L. T. 502. 


Cr. P. CODE (1898), S. 423 ^ 


-S. 422— Duty of Appellate Court. 


It is the duty of an Appellate Court in 
dealing with an appeal preferred to it, to 
consider the evidence, both oral . and docu- 
mentary, and to apply its mind to the case 
before recording a judgment therein. Where 
an Appellate Court falls to do this, its judg- 
ment cannot be said to be in accordance with 
law., Narain Prosad Bose V. Emperor. 

21 Cr. L. J. 648 ; 
57 I. C. 664 : 1 P. L. T. 716 : 

A. I. R. 1920 Pat. 121. 

~ S. 422— Duty of Appellate Court — 
Offence of hurt — Self-defence, consideration of. 

In hearing an appeal against a conviction 
under S. 324, Penal Code, it is the duty of the 
Appellate Court to come to a definite finding 
of its own as to how, where and by whom, the ' 
injuries were caused to the complainant. 
Where in such a case the accused sets up the 
plea of self-defence, but does not produce any 
evidence, the Appellate Court should consider 
whether by cross-examination of the prosecu- 
tion witnesses matters have been elicited 
which might go to support that defence, 
Nogendra Nath Bern v. Emperor. 

22 Cr. L. J. 414 ; 

61 I. C. 654. 

S. 423 — Duty of Appellate Court. 

Under the provisions of S. 423, a Court is 
bound to peruse the record and decide an 
appeal on the merits even if the appellant 
does not appear. Kuld<p Singh v. Emperor. 

28 Cr. L. J, 351 ; 
100 I. C. 831 : 6 Pat. 16 : 

8 P. L. T. 376 : A. I. R. 1927 Pat. 176. 


-S. 423 — Duly of Appellate Court. 


When, in a criminal appeal, no one appears on 
behalf of the appellant, the Court must peruse 
the record. A decision upon a perusal only 
of the judgment appealed against is not legal. 
Abbash AH v. Emperor. 14 Cr. L. J. 182 ; 

19 I. C. 182. 

•Ss. 423, 438 — Duty of Appellate Court — 


Reference to High Court. 

Where an Appellate Court docs not dismiss 
an appeal summarily, it must dispose of it in 
the manner provided by S. 423. It has no 
power to refer to the High Court for decision 
a question of law arising in an appeal. Empe- 
ror V. Sulaiman. 15 Cr. L. J. 667 : 

25 I. C. 995: 7L. B.R..251: 
A. I. R. 1914 L. Bur. 226. 

-S. 423 {2)-r-Duly of Appellate Court- 


Reception of inadmissible evidence. 

Where inadmissible evidence has been receiv- 
ed, the Court of , Appeal has to consider 
whether the reception of inadmissible evidence 
influenced the mfnds of the Jury so seriously 
as to lead them to a conclusion which might ■ 
have been different but for its reception, and 
whether it has in fact occasioned a failure of 
justice. Harcndra Nath v. Emperor. 

' 26 Cr. L. J. 307 : 

84 I. C. 451 : 

40 C. L. J. 313 : A. I. R. 1926’Cai.a61. 
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Cr. P. CODE (1898), S. 423 
Ss. 423 (1), 528 — Powers of Appellate 

Court — Appellate Court can itself try the offender 
— Cognizance in suck cases under S, 100 (b) 
and not 190 (c), S, 423 (1) (b) of the Code of 
Criminal Procedure ought to be read with 
S. 52S of the Code. 

The provisions of S. 423 (1) (b) do hot 

preclude an Appellate Court, when it jeverses 
the finding and sentence under appeal, from 
trying the offender itself, if the offence is 
one ordinarily triable by it. In such cases, 
the Appellate Court takes cognizance under 
S. 190 (b) and not S. 190 (c). Emperor v. 
Manikka Graniani. 6Cr. L.J. 133: 

I. L. R. 30 Mad. 228 : 16 M. L. J. 546 : 

2M. L.T. 46. 

S. 423 (1), (d) — Powers of Appellate 

Court to make any order. 

Under S. 423 (d) of the Code of Criminal 
Procedure an Appellate Court has power to 
set aside an order under S. 522, Cr. P. C., 
as the section authorises the Appellate Court I 
in an appeal to make any incidental order. 
XJjir Sheikh v. Syid Alt Sheikh. 

16 Cr. L. J. 607 : 
30 I. C. 159 : 19 C. W. N. 990 ; 
A. I. R. 1916 Cal. 733. 

Ss. 423 (1) (d), 520 — PoiocJs of Appel- 
late Court — Trial Court failing to pass order 
disposing of property produced at trial — Appel- 
late Court’s power to pass such order. 

Under S. 423 (1) (d) as well as S. 320, 
Cr. P. C., an Appellate Court has power to 
pass appropriate orders for the disposal of 
the property produced at the trial even 
though the trial Magistrate has omitted to 
do so. Thiraj v. Emperor. 29 Cr. L. J. 810 : 

1111. C. 314 : lOLah. 187: 
A. I. R. 1928 Lah. 567. 

S. 423 (2) — Powers of Appellate Court. 

Where the trial is by Jury, appeal is 
limited to questions of law and the Appellate 
Court is also limited by the provisions of 
Ss. 423 (2) and 537. Nanhuk Ahir v. Emperor. 

35 Cr. L. J. 1104 : 
, 150 I. C. 687 ; 15 P. L. T. 264 : 

13 Pat. 529 : 7 R. P. 12 (2) : 
A. I. R. 1934 Pat. 309. 

^ S. 423 (2) — Pouter of Appellate Cotirl. - . 

Where there has neither been a misdirection 
by the Judge nor a misunderstanding on the 
part of the Jury of the law as laid down 
by the Judge, the Appellate Court has no 
power to alter or reverse the order of the 
Jury. The word * reverse ’ in S. 423 (2) 
includes the setting aside of the verdict or 
making it null and void. IVhcre, therefore, 
the Jury returns a verdict of guilty and 
the Judge feels some doubt about the guilt 
of the accused and that he has no power 
to refer the case to the High Court and 
hence agrees with the Jury, in an appeal 
by the accused, the Appellate Court cannot 
set aside the verdict and order a retrial a.s 
the effect if a dc novo trial would be to reverse 
the verdict of tlie Jury. It can only set aside 


Cr. P. CODE (1898), S. 423 

the conviction and send the case back to the 
lower Court leaving it to consider whether it 
would express disagreement with the verdict 
or not and, if so, make a reference under 
S. 307 to the High Court or uphold the 
verdict and convict the accused and pass 
suitable sentences. Manjia v. Emperor. 

38 Cr. L. J. 465 : 

167 I. C. 802 : 1937 A. L. J. 43 : 

I. L. R. 1937 All. 419 : 9 R. A. 578 : 

1936 A. W. R.1284 : A. I. R. 1937 All. 195. 

S. 423 (b) — Powers of Appellate Court 

— Accused found guilty under Ss. 363 and 498, 
Penal Code (Act XLV of 1860) and setUenced 
— No separate sentence tender S.. 498 — On 
appeal Sessions Judge finding accused guilty 
tinder S. 498, and not under S. 363-~WketheT 
can award sentence under S. 498 — Limits. 

The accused were tried by a Magistrate 
who convicted them under Ss. 363 and 498, 
Penal Code, and sentenced them under 
S. 363 to rigorous imprisonment for one year 
and six months each and awarded no separate 
sentence under S. 498. In appeal the Sessions, 
Judge found the accused not guilty under 
S. 363, but guilty under S. 498. He upheld 
the conviction under S. 498 but felt that 
he had no authority to pass a proper 
sentence as the Magistrate had not passed 
any sentence under that section : Held, that 
the Sessions Judge had jurisdiction to pass 
appropriate sentence under S. 498 subject to 
the limit of one year and six months which 
the Magistrate had imposed. Superintendent 
and Remembrancer of Legal Affairs, Bengal v. 
Hossein AH. 39 Cr. L. J. 684 (a) : 

175 I. C. 799 (1) : 42 C. W. N. 1040 ; 

11 R. C. 38 : A. I. R. 1938 Cal. 439. 

S. 423 (b) (2) — Powers of Appellate Court 

— Power to change finding of acquittal into one 
of conviction maintaining the sentence. 

The accused were charged under Ss. 148 and 
325 of the I. P. C., and the Magistrate acquitted 
them under the former section but convicted 
them under the latter. The accused then 
appealed to ,the Sessions Judge who was of 
opinion that the accused should have been 
convicted under S. 147, I. P. C., but he could 
not interfere with the acquittal. The 
complainant preferred a revision to the High 
Court ; Held, that the Sessions Judge was 
wrong and that under S. 423 (b) (2) of the 
i Cr. P. C., the Appellate Court has power to 
! alter the finding maintaining the sentence and 
there is nothing to restrict the finding of 
conviction. Appanna v. Pelhani Mahalakshmi. 

11 Cr. L. J. 534 (b) ; 
7 I. C. 861 : 1 M. W. N. 474. 

S. 423— Procedure. 

The duty imposed upon an Appellate Court 
by S. 423 of the Cr. P. C. to go through the 
record is irrespective of whether the appellant 
appears or does not appear. If the appellant 
or his Pleader appears, the Court is bound to 
hear him and then dispose, of the appeal. If 
the appellant or his Pleader does not appear, 
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Cr. P. CODE (1898), S. 423 . - 

of two months’ imprisonment and Rs. 50 fine ! 
or in default, one month’s further imprison- | 
ment, to six weeks’ imprisonment and Rs. 200 
line or in default, to further imprisonment of 
six weeks, is enhancement of sentence within 
the meaning of S. 423, Cr. P. C. and is, there- 
fore illegal. Kanshi Ram v. Emperor. 

27 Cr. L. J. 812 : 
95 I. C. 476 : A. I. R. 1926 Lah. 543. 

— S. 423 — Enhancement of sentenee — Order 

direeling payment of costs not an enhancement of 
sentence — Court Fees Aet (VII of 1870). 

An order under S.- 31 of the Court Pees 
Act directing the accused, on appeal against 
conviction, to pay the costs of the complain- 
ant is not an enhancement of the sentence. 
Emperor v. Karuppana Filial. 3 Cr. L. J, 460 : 

I. L. R. 29 Mad. 188. 


Cr. P. CODE (1898), S. 423 

Where there are two separate convictions 
under Ss. 147 and 325 of the I. P. C., with 
separate sentences attached, a Sessions Judge 
on appeal setting aside the sentence under 
S. 325 has no power to enhance the sentence 
under S. 147. Mangal Singh v. Emperor. 

18 Cr. L. J. 372 ; 
38 I. C. 756 : 31 P. R. 1916 Cr. ; 
A. I. R. 1917 Lah. 358. 

^ — S. 423 — Enhancement of sentence. 

When in appeal against conviction Court 
considers sentence should be enhanced, fresh 
notice to bring accused before Court is not 
necessary. Khoda Biix v. Emperor. 

35 Cr. L. J. 554 : 
147 I. C. 1124 : 37 C. W. N. 1122 : 

61 Cal. 6 : 6 R. C. 401 : 
A. I. R. 1934 Cal. 105. 


S. 423 — Enhancement of sentence — Penal 

Code (Act XLV of 1860), S. 302 — Murder appeal 
— Enhancement of sentence — Principles — Practice 
■ — Enhancement of sentence — Issuing notice before 
calling for records, propriety of. 

In a murder appeal the High Court will not 
^enhance a sentence of transportation to one of 
^death unless it is satisfied that the sentence 
of death was the only possible sentence that 
could have been passed by fhe trial Court. 
Though it is not illegal to issue notice for 
enhancement of sentence, on admitting an 
appeal, it is desirable to send for the records 
before issuing such a notice. Gundulhalayan 
v. Emperor. 31 Cr. L. J. 1193 : 

127 I. C. 290 : 31 L. W. 542 : 

58 M. L. J. 490 ; 53 Mad. 585 : 

A. I. R. 1930 Mad. 446. 

S. 423 — Enhancement of sentence — 

Power of Appellate Court to alter the nature 
of the sentence, so as not to enhance it— Convic- 
tion of accused by loxoer Court to undergo 
imprisonment — Appeal — Reduction in the 2 >eriod 
of imprisonment by the Appellate Court bid 
coupled with fine — Whether enhancement of sen- 
tence. 

Where an accused w’as convicted by the [ 
lower Court and sentenced to undergo a 
period of imprisonment, and on appeal, there 
was a reduction in the period of imprison- 
ment, but a fine was also imposed, and in 
default, a further period of imprisonment : 
Held by the Full Bench, that when the period of 
imprisonment in default of payment of the 
fine plus the period of imprisonment, left 
unaltered by the Appellate Court is to any 
extent less than the period of the original 
sentence, the fact that a fine is imposed by 
the Appellate Court would not in law amount 
to an enhancement of the sentence. In a case 
where such an alteration of the sentence has 
the effect of rendering it in the circumstances 
of the case excessive or inappropriate, the 
interference in revision of a Superior Court 
may be called for. Bhakthavatsalu Naidu v. Em- 
peror. 5 Cr. L. J. 36 : 

1 M. L. T..375 : 1. L. R. 30 Mad. 103 : 

16 M. L. J. 360. 

S. 423 — Enhancement of sentence — 

Sessions Court, power of. 


S. 422— Enhancement of sentence. 


When the aggregate period of imprisonment 
which the accused may have to undergo is 
to any extent less than the period of the 
original sentence, the fact that a fine is im- 
posed by the Appellate Court would .not in 
law be an enhancement of the' sentence. 
Muhammad Hussain v. Emperor. 

32 Cr. L. J. 1217 : 

134 I. C. 792 : 32 P. L. R. 165 : 

12 Lah. 449 : 1. R. 1931 Lah. 1000 ; 

A. 1. R. 1931 Lah. 159 (2). 


g. 423 — Enhancement of sentenee. 


When trial Court awards sentence of whipp- 
ing and imprisonment for theft. Appellate 
Court can alter nature of sentence but with- 
out enhancement. Substitution of further sen- 
tence of imprisonment on him for whipping 
amounts to enhancement. Emperor v. Bn Cho. 

36 Cr. L. J. 366 : 
153 I. C. 516 : 12 Rang. 607 : 
7 R. Rang. 219 : A. I. R. 1935 Rang. 64. 

S. 423— Enhancement of sentence, xohat 

amounts to. 


It depends on the circumstances of the par- 
ticular case whether the retention of the 
sentence awarded by the trial Court consti- 
tutes an enhancement of sentence. Bechu Singh 
v. Emperor. . 31 'Cr. L. J. 173 ; 

^ 120 I. C. 764 ; 10 P. L. T. 587 : 

A. I. R. 1930 Pat. 79. 


Ss 423, 429 —Enhancement of sentence 

Acquittal under Ss. 302-149, Penal Code 
lethcr can be converted into conviction under 
I. 326-149 under combined appellate and 
visional powers of High Court, 
luaere. — Where accused charged under 

;. 302-149 and also under S. 147, I. P. C., are 
jquitted by the Sessions Judge of charge 
ider Ss. 302 149 but are convicted under 
147 and'the accused prefer an appeal against 
le conviction and the complainant hies a 
ivision to convict the accased under Ss. 30-- 
19 or . in the alternative, to enhance the 
mtences, whether the High Court under its 
ambined appellate and revisional powers can 
onvert the acquittal under Ss. 30^-149 into a 
onviction under Ss. 32C-149 and then pass a 
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Cr. P. CODE (1898), S. 250 

AVhere, after a Magistrate had signed an order 
acquitting the accused, he, by a subsequent 
order, directed the complainant to pay 
compensation to the accused ; Held, that as, 
after signing the ' order of acquittal, the 
Magistrate had become fundus officio, the 
subsequent order was without jurisdiction. 
Karmn Bakhsh v. Muhammad Said. 

22 Cr. L. J. 527 : 
62 I. C. 415. 

S. 250 — Procedure — Order — When musl 


be made — Compensation for frivolous complaint. 

The reasons for awarding compensation for 
making a frivolous complaint and the order 
awarding it must be contained in the order 
of discharge or acquittal. ^Vhcre the 
complainant’s case is not an improbable one, 
compensation cannot be awarded under S. 250. 
Emperor v. Narpat liai. 3 Cr. L. J. 123 : 

6 P. L. R. 629 : 57 P. R. Cr. 1905. 

S. 250 — Procedure — Order — When must 


Singh 


be made. 


S. 250 makes it quite clear that the reasons 
for awarding compensation and the actual 
order so awarding must be contained in the 
order of discharge or acquittal, and the law 
contained in the section must uc followed 
strictly. Where a Magistrate acquitted the 
accused and having signed and dated his order 
for acquittal, then recorded a separate order 
calling on the complainant to show cause why 
he should not be required to i)ay compensation 
and then having recorded his objection, 
ordered him to pay compensation : Held, that 
the order was illegal and should be set aside. 
Imam Din v. Emperor. 14 Cr. L. I. 48 : 

18 I. C. 272 : 16 P. W. R. 1913 Cr. ; 

99 P. L. R. 1913. 

-S. 250— Procedure — Compensation — 


Order when must be made. 

When a Magistrate after acquitting the accus- 
ed persons on 27th February 1000, sent for the 
complainant on 8th March, 1000, and awarded 
them compensation under S. 250 : Held, that 
the ilagistratc’s order was ultra vires and also 
there was no good reason justifying the order. 
Emperor v. Ilaji Sundhi Khan. 

4 Cr. L. J. 428 : 
1 P. W. R. Cr. 23. 

S. 250 — Procedure — Order — When to be 


made. 


Under S. 250 it is only the order calling upon 
the complainant to show cause why he should 
not pay compensation which is to be contained 
in the order of discharge. The order for pay- 


be made — Discharge of accused — Subsequent order 
to pay compensation, legality of. 

Under S. 250, it is only the order calling upon 
the complainant to show cause why he should 
not pay compensation which is to be contained 
in the order of discharge. The order for 
payment of compensation is necessarily a 
subsequent order. Saudagar Singh v. Araor 

29 Cr. L. J. 680 : 
110 1. C. 232. 


-S. 250 — Procedure — Order — When must 


Cr. P. CODE (1898), S. 250 

ment of compensation is necessarily a subse- 
quent order. Achhru Mat v. Emperor, 

27 Cr. L. J. 752 : 
95 I. C. 80 : 7 Lah. 121 ; 
27 P. L. R. 310 : A. I. R. 1926 Lah. 298. 

S. 250 — Procedure — Order when to be 

jjassed. 

An order directing the complainant to show 
cause why compensation should not be ordered 
to be paid, must be contained in the order 
of discharge or acqu.ttal. The Magistrate must 
act on his own initiative. Initiation of pro- 
ceedings on the application of one of the 
accused is contrary to law. Emperor v. Maroti 

34 Cr. L. J. 1163 (2) 
146 I. C. 14 : 30 N. L. R. 15 
6 R. N. 69 : A. I. R. 1933 Nag. 296. 


S. 250 — Procedure— Penal Code (Act 

XLV of ISGO), S. 211 — Compensation, order to 
pay— Prosecution for false charge, whether com- 
petent— Discretion, exercise of. 

A Magistrate, while disposing of a criminal 
case before him, ordered the complainant to 
pay Rs. 100 as compensation to the accused 
under S. 250. Three weeks after the disposal 
of ihe case the Magistrate passed an order 
directing the issue of notice upon the com- 
plainant to show cause why he should not be 
prosecuted for an offence under S. 211, Penal 
Code : Held, that in the circumstances of the 
case the order calling upon the complainant 
to show cause why he should not be prosecut- 
ed was not proper and would not be justified 
in the exercise of a sound judicial discretion. 
Lalji flari v. Emperor. 20 Cr. L. J. 226 : 

49 1. C. 850 : A. I. R. 1919 Pat. 81. 

-S. 250— Procedurc—Smultaneous pro- 


ceedings for compensation and prosecution — Com- 
petency of Magistrate to proceed under Ss. 250 
and 170 at one and the same time. 

There is nothing in the Cr. P. C. to make 
it illegal for a Magistrate to proceed under 
both Ss. 250 and 47G of the Code at the 
same time. Achar v. Pirushah, 

14 Cr. L. J. 437 : 
20 1. C. 597 : 7 S. L. R. 10. 

-S. 250— Procedure— Simultaneous order 


for compensation and prosecution. 

It appears open to question whether a Magis- 
trutc exercises u wise discretion in awarding 
compensation under S. 250, and at the same 
time directing a prosecution of the complainant 
under S. 470. Allah Bux v . Emperor. 

, 18 Cr. L. J. 414 ; 

38 I. C. 974 : 10 S. L. R. 162 : 
A. I. R. 1917 Sind 19. 

S. 250— Procedure— Summoning of wit- 
nesses. 

The Magistrate trying a case is bound by 
law to hear those witness^ whose list is sent 
up by the Police along with the case. As 
soon as the witnesses produced m support of 
the case have been heard, the Magistrate is 
then to ascertain the names of persons likely 
to be acquainted with the facts of the case 
and shall summon to give evidence before 
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Cr. P. CODE (1898), S. 423 

~7^ — Inlerfercnce — 

>■» 

‘ S^neral rule, a High Court is averse 

to interfere with an order of acquittal 
when It IS moved by a private person to 
uo so. It lias, however, power to interfere 
in revision even when an appeal is not filed 
by the Local Government. But such inter- 
lerence should be exercised only in excep- 
tional cases and with caution. It should 
oe done ^ only in cases where the alleged 
offence is of a serious character and the 
Court comes to the conclusion that there 
lias been a miscarriage of justice, where, 
for instance, the Lower Court has misquoted 
the evidence, or where, having tlic evidence 
before it, which pTima facie is reasonable 
and credible, the Lower Court gives no 
ground for rejecting it and does not satis- 
factorily review it. Where a conviction is 
set aside in appeal and in revision, the 
High Court comes to the conclusion that 
the order of acquittal of the lower Appel- 
late Court cannot be maintained, the 
proper procedure is to set aside the order 
of acquittal and to direct a re-hearing of 
the appeal and not to order a re-trial of 
the entire case. Ihichlia Singh v. Itachcha 
Ktmni, 27 Cr. L. J. 854 : 

95 I. C. 934 : 12 O. L. J. 63 : 

2 O. W. N. 50 : A. I, R. 1925 Oudh 321. 


Ss. 423 , 438 — Inlerfcrcncc—AppcUalc 

Court unable la interfere under S, ■J23 (2), 
referring case to High Court — Procedure, lohether 
proper — High Court, if can interfere roilh 
decision of trial Court, records having conic 
before it. 

An Assistant Sessions Judge accepting the 
verdict of the jury convicted the accused 
but the Additional Sessions Judge finding 
himself unable to interfere under S. -tS;} (2), 
Cr. P. C., as there was no misdirection, made 
a reference to the Hjgh Court instead of 
referring the case to the Local Government 
for orders : Held, that the position was 
that the apjieal of the accused had been 
dismissed. Had not the Additional Sessions 
.Tudge referred tlic case to the High Court, 
it would have been open to the accused to 
move the High Court in revision and ask it 
to interfere on tiie ground that the Additional 
Sessions .ludge was wrong in holding 
that there was no misdirection and if the 
High Court had found that there w.as mis- 
direction by the Assistant Sessions Judge 
which had been ignored -by the Additional 
Sessions .Judge and which has occasioned 

failure of justice, it would have interfered. 
The fact that it has examined the record 
on an incompetent reference by the Additional 
Sessions Judge did not alter the position. 
It could, therefore, interfere if a case for 
interference was made out. liamcslnvar 

Singh v. Emperor. 38 Cr, L. J. 919 : 

170 I. C. 464 : 16 Pat. 413 : 

18 P. L. T. 607 : 3 B. R. 734 : 10 R. P. 128 : 

A. I. R. 1937 Pat. 440. 

S. 423, 439— Interference — Murder — 

Death sentence not inflicted bi/ Sessions Judge — 
Revision— Interference by the High Court. 


Cr. P. CODE (1898), S. 423 

It is only in very rare eases that the 
1-Iigh Court will interfere with the order of 
a Sessions Judge sentencing a man convicted 
of murder to transportation for life because 
the circumstances of the case appear to him 
not to demand the sentence of death. The 
High Court will interfere only incases in 
which the sentence of death is the only 
possible sentence to be inflicted. Mongol 
Narain v. Emperor. 26 Cr. L. j. 968 : 

87 I. C, 424 : 27 Bom. L. R, 355 : 
49 Bom. 450 : A. I. R. 1925 Bom. 268. 

S. 423 (1) — Interference — Jurisdiction 

—Acquittal— Appeal —High Court, power of, to 
interfere — Grounds of interference. 

In appeals against acquittals, the High 
Court ought not to interfere unless the 
trying Judge was clearly wrong and the 
judgment is either perverse or based on 
obvious error of procedure. ' Public Prosecutor 
V. Naraiiana Naqudu. ~ 16 Cr. L. J. 529 : 

29 1. C. 657 ; A. I. R. 1916 Mad. 711. 

S. 423— Jury trial — Omission to direct 

Jury to acquit if there is reasonable doubt — 
Appeal against verdict — Power of Appellate 
Court to decide zoithout ordering re-trial. 

Quaere. — Whctlier it is open to the Appellate 
Court in such a case to go through the 
evidence and decide llic ease without order- 
ing a re-trial. Jagmohan Singh v. Emperor. 

' 30Cr. L. J.'1146 : 

120 1. C. 114 ; I. R. 1930 All. 2 : 

A. LR. 1930 All. 28. 


S. 423— New caso—.lppellate Court, 

when can start nezo case against accused. 

The powers conferred by the Cr. P. C. upon 
a Court of Appeal are not intended to be 
used in such a way as to spring up a new 
case on the accused without giving him 
any notice of the charge which he has to 
meet. Debt Singh v. Emperor, 

16 Cr. L. J. 599 : 

30 I. C. 151 : A. 1. R. 1915 All. 357. 

S. 423— Objection— empanel- 
ling of Jury— Objection raised at late stage — 
Interference-Question of jurisdiction. 

An objection that the Jury were not 
empanelled in the manner prescribed by 
law will be taken notice of by ‘ the High 
Court, even if it is raised at a late stage, 
as it involves a question of jurisdiction 
*^oin'^ to the root of tiic trial. Intaz Mandal 
V. Emperor. 30 Cr. L. J. 484 : 

115 I. C. 522 : 32 C. W. N. 117 ; 

I. R. 1929 Cal. 378 ; A. I. R. 1929 Cal. 92. 

-S. 423— Powers of Appellate Court. 


A private prosecutor has no right to be 
icard, though the Court may, in its discretion, 
lear him and an acquittal in appeal without 
learing the complainant’s Vakil is not bad in 
aw. Behari Majhiv. Hari Majhi. 

33 Cr. L. J. 305 (1) 
136 I. C. 474 : 35 C. W. N. 976 
54 C. L. J. 144 ; I. R. 1932 Cal. 202 
A. I. R. 1932 Cal. 61. 
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S. 423— Ite-tTial — Serious tnislake in 

charge— Failure to consider important evidence 
-Order for rc-irial from framing df charge, 
propriety of— Accused, whether entitled to ac- 
quittal. 

Where a Sessions Judge, finding that the 
accused had been prejudiced by a defect in 
the framing of the charge and by the 
omission of tlic trial Court to consider an 
important piece of documentary evidence 
adduced by the accused, remanded a case 
under S. 423 of the Cr. P. C., for re-trial 
from the stage at which it became irregular, 
namely, the framing of the charge, and the 
accused contended that they ought to have' 
been acquitted under the circumstances : Held, 
that the order for re-trial was a fair one 
inasmuch as the proceedings had to be taken 
up only from after the drawing up of the 
charge, and thus no opportunity was 
given to the prosecution to improve their case. 
Shcoparsan Singh v. Emperor, 

28 Cr. L. J. 893 : 

104 I. C. 909 : A. I. R. 1928 Pat. 50. 

S. 423 — Ec-trial — Trial by Jury — 

Appeal — Verdict set aside. I 

Tlie petitioner was convicted in a trial by i 
the Sessions Judge with a Jury on a verdict 
of guilty. On appeal the verdict of the Jury 
was set aside on the ground of irregularity and 
tlic following order was made by the High 
Court : “It will be open to the Crown to 
proceed further with the case, if it be so 
advised. We direct that until a fresh trial, 
if any, the accused be enlarged on bail to 
the satisfaction of the District iMagistratc’’ : 
Held, that the order of the High Court 
did not amount to an acquittal or discharge 
but to an order for rc-trinl, subject to the 
right of the Crown, if it thought fit, to with- 
draw the proceedings. Beni Madliub Kttndti v. 
Emperor. 20 Cr. L. J. 225 : 

49 I. C. 849 : 23 C. W. N. 94 : 

29 C. L. J. 34 : 46 Cal. 212 : 

A. I. R. 1919 Cal. 115. 

S. 423 — lie-trial, zohcu can be ordered — 

lie-trial for supplying formal defects, propriety 
of. 

A re-trial can be ordered by an Appellate 
Court under S. 423, Cr. P. C. , for supplying 
formal defects. But where the prosecution 
has hopelessly broken down in every respect, 
a re-trial cannot be ordered so as to enable 
the prosecutor to substantiate some new 
charge against the accused, or to produce 
evidence which might easily have been produc- 
ed at the first trial. V. M. Bathnavclu Muda- 
liuar V. Emperor. 31 Cr. L. J. 422 : 

122 I. C. 497 : 1930 M. W. N. 19t : 

A. I. R. 1930 Mad. 189. 

S. 423— lic-triat xvhen to be ordered. 

Per Sundara Aiyar, J. — An order for rc-trial 
would be proper where the trial was illegal, 
irregular or defective, c. g., (1) where evidence 
was improperly rejected by the lower Court : 
(2) where the Court comes to the conclusion 
that the accused, rightly acquitted of one 
offence, ought to have been tried for another 


Cr. P. CODE (1898), S. 423 

offence; (3) where persons who ought not to 
have been tried together have been so tried 
But where the prosecution by its own nealil 
pence fails to produce evidence which it is 
its duty to produce, there is no proper case for 
re-trial. Jeremiah v. Vas. 


J- ,1 He-trlal and rccordinn 

further evidence, difference between. 


12 I. C. 961 : 10 m 

1911 2 M. W. N. 576 
423, 428 — Re-trial and 


v,ourc passes order of 
remand under S. 423, Cr. P. C. it cannot restrict 
the evidence to be taken to that mentioned 
in its order, but it should order the case to be 
re-tried in view of the instructions contained 
m its order. In such a case, it is open to the 
accused person to adduce such additional 
evidence as he may desire. Mir Sarwarian v 
Euipcror. 3 Cr. E. J. 304 

3 C. L. J. 303. 


fSs. 423, 428— Re-trial— Appeal, criminal 

— Re-trial ordered — Evidence already on record 
-whether can be treated as evidence in second trial 
— Trrcgularity. 

Where in an appeal from a conviction for 
rioting and causing simple hurt, the Sessions 
Judge set aside the conviction and ordered a 
rc-trial, but at the same time directed that the 
evidence already on the record should be 
treated as evidence in the case ; Held, that the 
order was contrary to the provisions of Ss. 423 
and 428 of the Cr. P. C. and was, therefore, 
illegal. Bhaso' Singh v. Emperor. 

^ 19Cr. L.J.77: 

43 I. C. 109 : 1917 Pat. 87 : 3 P. L. W. 224 u 
A. I. R. 1918 Pat. 582. 


Ss. 423, 428, 537 — Re-trial — Appellate ' 

Court, remand by, of case for rc-trial -with direction 
to record additional evidence and give decision 
after, consideration of original and fresh evidence 
— Illegality — Prejudice to accused — High Court — 
Revision. 


On appeal against a conviction by a Sub- 
Divisional Magistrate under Ss. 147 and 148 
of the Penal Code, a Sessions Judge set aside 
the conviction and sentence and ordered a 
rc-trial with a direction that the Magistrate 
should take further evidence and should record 
a fresh decision on the evidence already 
recorded and also on the additional evidence. 
After remand the Magistrate recorded addi- 
tional evidence, but after considering the 
entire evidence on the record again convicted 
the accused and passed the same sentence as 
before. On appeal against the second convic- 
tion by the Magistrate, the Sessions Judge, at 
the request of both parties, discarded the 
additional evidence but confirmed the convic- 
tion on the evidence originally recorded : Held, 
pcT-Chamicr, C. J. That it was not necessary 
for the High Court to order a re-trial • by the 
Magistrate even if the order of the Sessions 
Judge was not merely irregular but illegal. 
Ordinarily the ' proper course to take would 
have been to set aside all the proceedings 
subsequent to the alleged illegal order and to 
require the Sessions Judge to record a fresh 
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Cr. P. CODE (1898), S. 423 

of the trial Court, or to pass a sentence wliieh 
was beyond tdie jurisdiction given to the trial 
Court by S, dt., Cr. P, C. Mawig E Mating v. 

41 Cr. L. J. 621 : 
„ 188 I- C. 539 : 1940 Rang. 215 : 
13 R. Rang. 2 : A. I. R. 1940 Rang. 118. 

r — 7“— S- 423— Poolers of Appellate Courl— 
Penal Code {Act XLV of ISGO)., Ss. 1S9, 3o3~ 
Appellate Court, poiocr of— Substitution of con- 
viction for lessor offence— Assault— Threat of 
assault. 

A Court can substitute a eouvietion for a 
lesser offence jn appeal from that which has 
been held to have been eonmiitted by the Court 
of first instance. Where, in ease of a convic- 
tion for assault, the Appellate Court finds that 
there was no actual assault, but merely a 
threat of ussult, the Appellate Court acts 
legally in substituting a conviction under 
S. 185), Penal Code, for one under 8. 858, 
Penal Code. Jaivad Husain v. Emperor. 

28 Cr. L. J. 673 : 
103 I. C. 401 : 1 Luck. Cas. 159 : 
2 Luck. 503 : A. I. R. 1927 Oudh 296. 

S. 423 — Poiocrs of Appellale Court. 

S. 428 (1) (A), does not empower an Appellate 
Court to interfere with an order of acquittal 
in the absence of an appeal or with a convic- 
tion in the absence of an appeal. Abdul Khan 
V. Emperor. 37 Cr. L. J. 707 : 

162 L C. 931 : 39 C. W. N. 677 ; 
62 Cal. 928 : 62 C. L. J. 217 : 

8 R. C. 669. 

S. 423 — Powers of .ippcllatc Courl. 


The High Court has power in view of the 
provision of Ss. 428 and 5Gl-.\, Cr. P. C. to 
direct separate sentences passed in separate 
trials to run concurrently. yugappa v 
Emperor. 33Cr. L. J. 77 

134 I. C. 1239 : 33 Bom. L. R. 1163 
I. R. 1932 Bom. 23 : A. I.H. 1931 Bom. 529 (1). 

S. -Mi— Powers of Appellate Court. 

The powor.s- conferred on the Appellate 
Court under S. 1-28 are as ample as the 
High Cuort would have on revision under 
S. 480, with the c.sceplion of the power 
to enhance the sentence. Emperor v. liuhu 
Raul. 36 Cr. L. J. 838 (2) ; 

155 I. C. 386 : 1935 O. W. N. 576 ; 
1935 M. W. N. 469 ; 39 C. W. N. 626 : 
41 L. W. 792 : 68 M. L. J. 653 : 
37 P. L. R. 314 : 16 P. L. T. 387 : 
61 C. L. J. 259 : 1935 A. L. J. 802 : 

37 Bom. L. R. 557 : 62 Cal. 983 : 
1935 A. W. R. 691 : 7 R. P. C. 194 : 

A. I. R. 1935 P. C. 89. 

S. 423— Pincers of Appellate Court. 


There is no restriction on the powers of 
an zVppellate Court to deal with the case 
of which it has complete seisin- in any of 
the manners pro%’ided by S. 428, Cr. P. C. 
Ram Parsad v. Emperor. 26 Cr. L. J. 1090 ; 

88 I. C. 178 : A. I. R. 1926 Nag. 53. 

-S. 423 —Poiocr of Appellale Court, to 


alter finding, scope of. 

Although an Appellate Court has power 


Cr. P. CODE (1898), S. 423 

under S. 423 of the Cr. P. C. to alter the 
fanduig of a lower Court while maintaining 
the sentence, it ought not to use such power 
11 the acussed would be prej’udiced by the 
omission to prove the altered charge and 
If the defence might have been of a different 
character had the altered charge been fram- 
ed in the first Court. In re : Pullannevara 
Ilanumantha. 20 Cr. L. T. 780 • 

53 I. C. 620 : A. I. R. 1919 Mad. 188. 

S. 423— Poiocr of Appellate Court. 

Under the provisions of S. 423, the High 
Court in appeal is empowered to pass a 
new sentence within the powers of the Magis- 
trate who tried the ease. Local Government 
v. .dbasalli. 36 Cr. L. J. 867 : 

156 I. C. 184 ; 31 N. L. R. 312 : 
7 R. N. 224 : A. I. R. 1935 Nag. 139. 

S. 423— Poiocrs of Appellate Courl. 

Whether appeal is from conviction or aequit- 
tah Appellate Court should review entire 
evidence. Presumption of innocence is absolute 
and is not strengthened by acquittal nor 
weakened by conviction. Emperor v. Nur 
Ahmad. 35 Cr. L. J. 1229 ; 

151 1. C. 114 : 1934 A. L. J. 839 : 

7 R. A. 88 ; A. 1. R. 1934 All. ,842. 

Ss. 423, 428 — Powers of Appellate Court 

— Power of Appellale Courl to call for further 
evidence — Whether can order that accused should 
be given chance of adducing further evidence. 

S. 428, Cr. P. C., is not exhaustive of the 
methods by which a Court can deal with 
an appeal. S. 428 deals with the disposal 
! of an appeal and S. 428 provides powers 
I for the Appellate Court to call for further 
I evidence before the appeal is disposed of 
I and .Appellate Court can direct the taking 
'' of further evidence in support of the prosecu- 
j lion, a fortiori it is open to the Court to 
I direct that the accused persons may be 
given a chance of adducing further evidence. 
Shea Ram v. Emperor. 38 Cr. L. J. 1058 : 

171 1. C. 262 : 10 R. N. 102 : 
I. L. R. 1937 Nag. 541 : A. I. R. 1937 Nag. 285. 

-S. 423 (a) — Power of Appellale Court 


— Jury trial — Appeal — Power of Appellate 
Court to decide whole case without rc-lrial. 

If in an appeal from a case tried by a 
.Iury,the Appellate Court holds that there 
lias been misdirection and the Court is of 
opinion that the -verdict of the Jury is 
erroneous owing to that misdirection, add 
that it has in fact occasioned a failure of 
justice, there is no reason why in a proper 
case the Court may not assume to deal with the 
whole case itself under the powers , and 
duty conferred upon it by law. But the 
action which the Court will be inclined to 
take will depend upon the circumstances 
of the particular case. Government of Bengal, 
V. Snnli Ram Mondal. 32 Cr. L. J. 10 : 

127 I. C. 657 : I. R- 1930 Cal. 865 ; 

58 Cal. 96 ; A. I. R- 1930 Cal. 370. 
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The High Court is not authorized, by S. 423 
of the Cr. P. C., to alter or reverse the verdict 
of the Jiiry unless it is of opinion that that 
verdict is erroneous owing to a misdirection by 
the Judge. If it comes to that opinion, then 
it has the power to reverse the verdict : but 
that power ought not to be lightly exercised. 
It is manifestly the intention of the Iicgislaturc 
that the power of interference conferred on 
the High Court should be exercised on occasions. 
In re ; S/iambItulal. 8 Cr. L. J. 35 ; 

10 Bom. L. R. 565. 

S. 423 — Revision — Acqnidal, if can he 

altered into coijviclion in revision. 

In revision, the High Court has no jurisdiction 
to alter an acquittal into a conviction. Batoar 
Shah V. Emperor. 37 Cr. L. J. 1039 : 

. 164 I. C. 899 : 9 R. Pesh, 31 : 
A. I. R. 1936 Pesh. 172. 

S. 423 — lievision — High Court’s porocr 

to make consequential order. 

S. 423, els. (1) {d). gives a High Court power 
to make any consequential order that inay be 
just and proper. Ngn San Tin v. Emperor. 

13 Cr. L. J. 492 (a) : 
15 I. C. 492 : 5 Bur. L. T. 107 : 6 L. B. R. 49. 

— S. 423 — Revision— High Court, power of, 

to convert aequillal into conviction. 

Per Duckworth, J. — Where the High Court in 
dealing with the appeal of a convict is acting 
both as a Court of Appeal and as a Court of 
Revision, it has jurisdiction to convert the 
acquittal of the appellant upon any charge 
into a conviction and to pass sentence upon 
him in respect of such charge. Emperor v. Kan 
Thcin. 27 Cr. L.J. 1393 . 

98 I. C. 705 : 5 Bur. L. J. 80 : 4 Rang. 140 ; 

A. I. R. 1926 Rang. 154. 

Ss. 423, 439 — Revision — Appeal heard 

in the absence of Counsel — Revision, whether 
competent. 

A High Court has no power, under S. 4.39 of 
the Cr. P. C., to set aside tlic judgment of a 
Court below merely upon the ground that the 
Counsel on behalf of the petitioner was 
prevented from being present in Court in time 
and, therefore, could not be heard. Olaycl 
Khan v. Emperor. 24 Cr. L. J. 118 : 

71 1. C. 246 : 1 Pat. 589 : 4 P. L. T. 91 : 

A. I. R. 1922 Pat. 587. 

Ss. 423, 439— Revision— Criminal case 

. — Power of Chief Court to convert a finding of 
acquittal into one of conviction — Sentence, 
enhancement of. 

Where an accused person has been convicted 
of an offence but not convicted of some other 
offence with which he has been charged, it is 
within the power of Cliicf Court on revision to 
alter the conviction actually passed, into one 
of any offence with which the accused^ has 
been charged, and to pass upon such accused 
any sentence which is lawful under a conviction 
of the, offence of which he has ‘been convicted 
on revision. Bhola v. Emperor. 

1 Cr. L. J. 942 ; 
5 P. L. R. 599 : 12 P. R. Cr. of 1904. 


Cr. P. CODE (1898), S. 423 

^Ss. 423, 439 — Revision — Penal Code 

(Act XLV of 1860), Ss. 360, 376 — Rape, charge of 
—Appeal— Conviction for abduction, whether 
justified — Acquittal in respect of charge of rape— 
Revision— Acquittal, whether can be set aside and 
conviction substituted. 

Accused was charged with an offence under 
S. 37G and was convicted. On appeal, the 
Sessions Judge set aside the conviction under 
S. 3,70 and proceeded to frame a charge under 
S. 300 of the Penal Code and called upon the 
accused to plead to the charge, examined him 
upon it and allowed him to call witnesses in 
defence. As a result of the trial, the accused 
was convicted of an offence under S. 300 of 
the Penal Code : Held, (1) that the Sessions 
Judge had no jurisdiction to try the accused as " 
an Appellate Court, without any commitment 
having been made to it: (2) that the 
conviction of the accused by the Sessions 
.Tudge under S. 300 of the Penal Code was, 
therefore, illegal ; (3) that in revision the 

High Court had no jurisdiction to convert the 
acquittal with regard to the charge under 
S. 370 of the Penal Code into a conviction 
and to convict the accused of that offence. 
C. C. Sircar v. Emperor. 26 Cr. L. J. Ill9 : 
88 I. C. 287 : 4 Bur. L. J. 29 : 3 Rang. 68 : 

A. I. R. 1925 Rang. 230. 

Ss. 423, 439 — Revision — Reference, 

Under the Cr. P. C. the High Co'urt has, 
in its rcvisional jurisdiction, the power of 
making any amendment, or any consequ- 
ential or incidental order that may be just 
or proper. Manki v. Bhagxcanti, 

2 Cr. L. J. 24 ; 

2 A. L. J. 64 : 25 A. W. N. 19 : 27 All. 415. 

Ss. 423, 471 — Revision— Omission to 

pass orders under S. 471 — High Court, powers- of, 
in revision. 

A Trial Court’s omission to pass an order 
under S. 471 will not preclude a High Court 
from passing such an order in revision. Such 
an order is in the nature of a consequential 
or an incidental order within the meaning of 
S. 423 (1), Cr. P. C., and does not amount to 
an alteration of the finding of acquittal into 
one of conviction. Mohammad v. Emperor. 

23 Cr. L J. 71 : 
65 I. C. 423 : 1922 M. W. N. 10 : 
30 M. L. T. 74 : 42 M. L. J. 72 : 
A. I. R. 1922 Mad. 54. 

S. 423, 439 (5)— Revision— High Court 

—Jurisdiction— Revision— Acquittal. 


The High Court may, at the instance of a 
irivnte complainant, interfere with an order 
f acquittal. Kangali Sardar v. Bama 

^ 12 Cr. L. J. 609 : 




-Ss. 423 (c). 


439 — Revision — Order 

forfeiting bond— Revision— High 

tion to ?cvise District Magistrate’s order under 
S.515. 

The general power of revision vested m the 
High Court is not taken away by the 
revision given to the District Magistrate under 
S cir of the Cr. P. C. The High Court has 
under Ss. 481) and 428 (c) of the Code, power 
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the Court is bound to go through the record 
and the judgment of the lower Court and 
then to decide the appeal on merits. Sliain- 
behari Swgh v. EmpeTor. 20 Cr. L. J. 271 : 

50 I. C. 31 : A. I. R, 1919 Pat. 54. 

•; — ; Ss. 423 and 428 — Procedure — Irregular- 
ity in consideration of an appeal by Appellate 
Court — Additional evidence by the Appellate 
Court. 

An Appellate Court should not rely upon 
matters which are not in evidence before the 
said Court. • Additional evidence should not 
be taken without conforming to the provisions 
of S. 428, Cr. P. C. In re : Chinthalapudi 
Eotiah. 11 Cr. L. J. 734 : 

8 I. C. 943 ; 8 M. L. T. 428 : 1 M. W. N. 829. 


Cr. P. CODE (1898), S. 423 

by one Magistrate— Appeal^— Judgment sent back 
to be signed by other Magistrate— Procedure le- 
gality of. ’ 


In a case heard and decided by a Bench of 
two Magistrates, the judgment was signed by 
only one of them. On appeal- the District 
Magistrate sent the judgment back to be signed 
by the other Magistrate : Held, that the pro- 
cedure adopted by the District Magistrate Ws 
in no way opposed to the, provisions of S. 423 
of the Cr. P. C. and that the order made by 
liim was a mere incidental order which he con- 
sidered just and proper. Gopal Das v. Emperor. 


41 1. C 
41 All. 217 


20 Cr.L. J. 214 (a); 
774: 17A. L.J. 193; 
: 1 U. P. L. R. All. 86 : 
A. I, R. 1919 All. 308. 


Ss. 423 (1) (b), 439 (3)— Procedure- 

Reference — Power of Sessions Judge in appeal— 
Acquittal — Procedure — Enhancement of sentence, 
whether a fit ground for ordering re-trial. 

Where a Sessions Judge sitting in appeal is 
of opinion that an accused should be acquitted, 
he ought not to refer the case to the High 
Court. It is his duty to allow the appeal and 
acquit the accused. Where a Sessions Judge 
sitting in appeal thinks that the case ought 
to have been tried by the Court of Sessions, 
he should himself set aside the conviction and 
order a commitment under S, 423 (1) (6) of 
the Code. The power of ordering a new trial 
merely for the purpose of enhancing the 
punishment is a power that ought to be very 
sparingly exercised. Emperor v. Mohan Lai. 

16 Cr. L. J. 433 ; 

29 I. C. 65 : 13 A. L. J. 477 ; 

A. I. R. 1915 All. 183. 

Ss. 423 (1), (4), 522— Property, restora- 
tion of to person entitled thereto — Appellate 
Court, whether can pass order. 


S. 423 (2) — Remand — Appellate Court 

remanding case, whether can call for report— pro- 
per procedure. 

The Sessions Judge in disposing of an appeal 
against an order of conviction under S. 147, 
Penal Code, sent the case back to the Trying 
Magistrate with a direction that he should exa- 
mine all the accused persons afresh under 
S. 342 of the Cr. P- C. and after the examina- 
tion of the defence witnesses, if any, re-submit 
the record to him (the Session Judge) for 
decision of the appeal on the merits. This 
having been done, the Sessions Judge dismissed 
the appeal affirming the order of the Magistrate. 
The accused, thereupon, applied to the Jligh 
Court in revision. Held : (1) that the procedure 
followed by the Sessions Judge was erroneous; 
(2) that he should have set aside the convic- 
tion and sentence and remanded the case to 
the Trial Magistrate for him to deal with the 
case on the merits after compliance with the 
provisions of S. 342 of the Cr. P. C. Abdtis 
Samad’v. Emperor. 26 Cr. E. J. 313 : 

84 I. C. 457 : 40 C. L. J. 319 : 

A. I. R. 1925 Cal. 172. 


An order under S. 522, Cr. P. C., directing 
the restoration of immovable property to the 
person entitled thereto, cannot be regarded as 
a consequential or incidental order within the 
purview of S. 423 (1), clause (4) of the Code. 
Muhammad Din v. Emperor. \ 

20 Cr. L. J. 30 (a) : 

48 I. C. 510 : 1 P. W. R. 1919 Cr. : 

33 P. L. R. 1919 : 14 P. R. 1919 Cr. 

S. 423 (2)— Provisions imperative — 

No misdirection or misunderstanding of law — 
Power of High Court to reverse v,er diet— Procedure. 

The terms of S. 423 (2) are imperative, and 
in the absence of misdirection, it is not 
competent to the High Court to alter or reverse 
the verdict of the Jury. The High Court being 
of opinion that the verdict was against the 
■weight of evidence directed a copy of the 
judgment to be sent to the Local Government 
for action. Ramchariter Singh v. Emperor. 

28 Cr. L. J. 692 : 

103 I. C. 548 : 8 P. L. T. 691 : 7 Pat. 15 : 

A. I. R. 1927 Pat. 370. 

S. 423 — Remand — Case heard and de- 
cided by Bench of Magistrates — Judgment signed 


Ss. 423 (d), 517— Restoration of properly 

—Order for restoration of properly— Powers o^ 
Appellate Court — Revision. 

It is competent to a Court in the exercise of 
appellate or revisional powers, to cancel or 
modify an order passed by a lower Court under 
S. 517 of the Code of Criminal Procedure and 
even to extend sUch order to property which 
it did not previously include. Emperor v. 
GopiNath. 4 Cr. L.J. 370: 

26 A. W. N. 256 ; 3 A. L. J. 770. 

S. 423— Re-trial — Acquittal — Setting 

aside conviction — Re-trial — Subordinate Court s 
discretion. 


An order passed by an Appellate Court on a 
consideration of a point of law only und with- 
out recording any finding on the merits of the 
case to the effect. “The conviction and sen- 
tence are set aside. As regards the expediency 
ofa re-trial, I leave the matter to the learned 
District Magistrate,” does not anmunt to an 
order of acquittal, but simply quashes the pro- 
ceedings and gives a discretion to the Magis- 
trate to order re-trial or discharge the accused. 
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arises as regards any misdireetion affecting 
■the Jury’s verdict. Fitzmauricc v. Emperer. 

27 Cr. L. J. 793 : 
95 I. C. 393 : A. I. R. 1926 Lah. 193. 


Cr. P. CODE (1898), S. 423 

Ss. 423, 439— Scope — High Cotnt, if 

can make order for compensation 'even if when 
cause had been shown — High Court were of opi- 
nion that order for compensation should be 
made. 


S. 423— Scope. 

The general intention of the Cr.P.C. is that an 
acquittal should stand until appealed against 
by the Local Government under S. 417. The 
provisions of S. 423 (1) however, are very 
wide and enable a Court in disposing of an 
appeal from a conviction to alter the finding. 
Dhanpat Singh v. Emperor. 18 Cr. L. J. 982 ; 

42 I. C. 598 : 1917 Pat. 297 : 

2 P. L. W. 188 : A. I. R. 1917 Pat. 625. 

Ss. 423, 417, 418 — Scope — Appeal 

against acquittal — Poxoers of High Court — Inter- 
ference, when justified. 

Where after consideration of the prosecution 
evidence, the trial Magistrate finds that the 
case against the accused is doubtful and ac- 
quits him, there is no jurisdiction for upset- 
ting his decision in an appeal before the 
High Court. When the Higli Court is hear- 
ing a case as an appeal against an order of 
acquittal, certain points have to be kept in 
view. It cannot interfere unless it is satisfied 
that the view of the Trial Magistrate is wrong 
and contrary to the weight of evidence. The 
fact that it might have taken a different view 
if it had heard the case in the first instance, 
is no ground for interference in appeal. Em- 
peror v. Shco Scioak Singh. 40 Cr. L. J. 772 : 

183 I. C. 405 ; 12 R. A. 128 : 

1939 A. W. R. 306 : A. I. R. 1939 All. 457. 


The High Court cannot under S. 439 read 
with S. 423 (1) {d) make an order for com- 
pensation even if upon the judgment and 
even if cause had been shown, High Court 
were of opinion that an order of compensa- 
tion should be made. An ordef directing 
com])cnsation to be paid is hot a consequential 
or incidental order within the' meaning of 
S. 423 (1) (d), nor can it be said that in 
revision tlie High Court makes an order con- 
sequential to an order of a Magistrate calling 
upon a complainant to show cause why he 
•should not pay compensation if it order com- 
pensation to be paid. Emperor v. Muhammad 
Alam. 41 Cr. L. J. 53 .- 

184 I. C. 595 : 1940 Kar. 119 : 

12 R. S. 123 : A. I. R. 1939 Sind 321. 

S. 423 (b) — Scope— Order for ' disposal 

of suspected property— Control of superior Courts 
over such order. 

‘Quaere,' whether S. 423 (d) of the -said Code 
overlaps S. 520. In any case, an Appellate 
Court acting under S. 423 (d) could only deal 
with such an order simultaneously with the 
appeal pending before it and not by a separate 
proceeding initiated 'subsequent to the disposal 
of the appeal. The exercise of jurisdiction over 
such an order by any one Court acting under 
S. 423 (d) or S, 520, exhausts the control 
provided by those sections, and further revision 
can only be obtained under Chap. XXXH 
of the Code. Emperor v. Hussain Shah. - 

1 Cr. L. J. 764 : 


Ss. 423, 435 and 439 — Scope — Evidence 

Act {I of 1S72), S. 30 — Statement of accused 
after conviction — Revision — Criminal cases — Jn- 
terlocutory order. 

Ss. 423, 435 and 439 of the Cr. P. C. invest 
the High Court with power to be exercised' 
when the Court thinks fit to correct errors 
in procedure committed by Subordinate Cri- 
minal Courts before the final order of acquittal 
or conviction is passed by such Subordinate 
Courts. At a joint trial of three accused 
persons, two were discharged and the third con- 
victed. The conviction was upheld on appeal. 
The order of discharge was set aside, and 
further inquiry was directed to be made as- 
regards the persons discharged. In the course 
of further inquiry, the Magistrate declined to 
record statement of the other accused who 
was convicted previously and tendered by the 
prosecution as their witness, the Magistrate 
being of opinion that his evidence would be 
inadmissible. On revision, the Chief Court set 
aside Magistrate’s order on the ground that 
the evidence was not inadmissible and the 
postponement of the rectification of the error 
of the Magistrate maj' possibly lead to a 
considerable waste of a time or to a miscarriage 
of justice. Crown v. Sobha Ram. 

1 Cr. L. J. 514 : 

5 P. L. R. 257 ; 8 P. R. Cr. 1904. 


17 C. P. L. R. 17. 


-Ss. 423, 526 — Scope. 


Additional Judicial Commissioner trying 
accused with Jury — Appeal to Judicial Com- 
missioner — Appeal heard by. Judicial Com- 
missioner and Additional Judicial Commissioner 
Difference of opinion— Case referred to an- 
other Additional Judicial Commissioner — Con- 
viction set aside— Case transferred imder 
S. 52G, Cr. P. C., to Sessions Judge, not having 
i)owcr to try with Jury t Held, order must 
be taken to be under S. 423 (6) : Held, also, that 
order transferring to Sessions Judge not 
having power to try with aid of Jury was 
not siood. Hari v. Emperor. 

“ 36 Cr. L. J. 978 ; 

156 I. C. 3 : 59 Bom. 496 
1935 0. W. N. 744 : 39 C. W. N. 9 29 
1935 M. W. N. 689 : 16 P. L. T. 573 
37 P. L. R. 7212 : 69 M. L. J. 128 
42 L. W. 162 : 37 Bom. L. R. 634 
62 C. L. J. 1 : 59 Bom. 496 
19*35 A. L. J. 1154 : 7 R. P. C. 223 (P. C.) 

•’ 1935 A. W. R. 808 

A. I. R. 1935 (P C.) 122 

-S. 423 (1) {b)— Scope— Conviction on 


seveial charges -Conviction on some charges set 
aside in appeal— Reduction of sentence, whether 
compulsory. 

Where a person is convicted on several 
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It is not illegal for an Appellate Court quash- 
ing proceedings to leave it to the Subordinate 
Court to re-try the accused at its discretion. 
Emperor v. Miajan. 27 Cr. L. J. 733 : 

95 I. C. 61: 53 Cal. 192 : 
A. I. R. 1926 Cal. 585. 

-S. 423~Re-triaL 

After reversing conviction and sentence, re-trial 
cannot be orderd without formulating charge. 
Dara Lakshmi Narasimham v. Garine Salya- 
narayana. 32 Cr. L. J. 749 : 

131 I. C. 454 : 1930 M. W. N. 1215 (2) : 
I. R. 1931 Mad. 518 : A. I. R. 1931 Mad. 227. 

_S. 423 — jRe-lrial. 

Appellate Court cannot order re-trial when 
prosecution . has hopelessly broken down. 
Dara Lakshmi Narasimham v. Garine Satyan- 
narayana. 32 Cr. L. J. 749 (a) : 

131 1. C. 454 : 1930 M. W. N. 1215 (2) : 
I. R. 1931 Mad. 518 ; A. I. R. 1931 Mad. 227. 

S. 423 — Jte-lrial — Appdlala Court — 

Re-trial, order for, whett justifiable. 

An order for re-trial is not justifiable if 
there is no evidence on the record to war- 
rant a conviction for the offence charged. 
Ram Prasad v. Emperor. 

26 Cr. L. J. 1090 : 
88 I. C. 178 : A. I. R. 1926 Nag. 53. 

423 — Re-trial. 

Assistant Sessions Judge convicting accused 
of one charge but acquitting on another in 
accordance with Jury’s opinion— On appeal, 
Sessions Judge setting aside conviction and 
ordering re-trial on all charges — Order held 
Illegal. Nilya Gopal v. Emperor. 

36 Cr. L. J. 553 : 
154 I. C. 609 : 7 R. C. 503 ; 
38 C. W. N. 1128 : 
A. I. R. 1935 Cal. 120. 

— — S. 423 — Re-trial — Criminal appeal — 

Question of misjoinder of trial first heard and 
decided— Order expressing opinion that there loas 
misjoinder and trial teas bad— Subsequent order 
directing re-trial, competency of. 


Cr. P. CODE (1898), S. 423 

illegality of procedure and the second order 
was not invalid. Sikandar Lai Puri v. Emperor. 

31 Cr. L. J. 975 : 
126 I. C. 69 : A. I. R. 1929 Lah. 692. 

— S. 423 — Re-irial — New trial when pro- 
perly ordered — Want of jurisdielion — Misjoinder 
— Superficial enquiry. 

The power of ordering a re-trial under 
S. 423 of the Cr. P. C., should be exercised 
with discretiom A re-trial may properly be 
ordered where the original trial is void for 
want of jurisdiction or for misjoinder or 
when the enquiry has been obviously 
superficial and material witnesses have not 
been examined. A re-trial should not be 
ordered with the object of enabling the pro- 
secution to fill up deflciences in the evidence 
of the prosecution. Hamdu Medh v. Emperor. 

11 Cr. L. J. 684 : 
81. C. 594:. 3 Bur. L. T. 9. 

S. 423 — Re-trial — Power of Appellate 

Court to order on an appeal from conviction. 

An accused person was convicted by a 
Magistrate of the first elass under S. 420 of 
the I. P. C., and sentenced to undergo 
rigorous imprisonment for two years. He 
appealed to the Court of Session against this 
conviction and sentence, and the Sessions 
Judge, being of opinion that, if the convic- 
tion was right, the sentence was inadequate, 
reversed the conviction and sentence without 
deciding the question whether the convic- 
tion was right or wrong, and ordered the 
appellant to be re-tried by the District 
Magistrate. The District Magistrate thereupon 
tried the accused and sentenced him to 
undergo rigorous imprisonment for five years. 
On appeal to the High Court by the accused 
against this fresh conviction and sentence : 
Held, that the order of the Court of Session, 
directing the new trial, was within the scope 
of the power conferred upon it by S. 423 
aforesaid. Emperor v. Sheikh Rasul. 

1 Cr. L. J. 751 : 
17 C. P. L. R. 97. 

S. 423 — Re-trial — Power of Appellate 

Court to order re-trial on an appeal from a con- 
viction. 


Where Sessions Judge, in an appeal, heard 
arguments on the question whether there 
was misjoinder of charges, and holding 
that there was such misjoinder, signed 
an order w'hich concluded as follows : ‘I 
must, therefore, set aside the conviction 
and sentences in all the five trials’, and after 
hearing further arguments announced on the 
next day, a detailed order setting aside the 
convictions and sentences and ordering re-trial 
of the accused,’ and it was contended before 
the High Court that as the Sessions Judge 
had signed an order setting aside the con- 
viction and sentence, he had become /h«c(hs 
officio and was not consequently competent 
to pass an order on the next day directing 
re-trial ; Held, that though the procedure 
adopted was rather an unusual one, the first 
order was not a final order but merely an 
expression of his opinion and there wms no 


There is nothing in the terms of S. 423 (1) 
(6) of the Cr. P. C., 1898, limiting the power 
of an Appellate Court, on an appeal from a 
conviction, to order a re-trial of the 
appellant. Emperor v. Sheikh Rasul. 

1 Cr. L. J. 751 : 

17 C. P. L. R. 97. 


-S. 423— Re-trial. 


S. 423 of the Cr. P. C., empowers an 
Appellate Court to reverse inter alia the find- 
ing and to order the accused to be re-tried 
bv n Court of competent jurisdiction or to 
be committed for trial. It does not empower 
an Appellate Court to try the accused person 
itsclt. C.C. Sircar,. ^ 

88 I. C. 287 , 4 Bur. 1; » = ^toug. 68 ; 
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in S. Qm (3) for clearly the High Court is 
entitled to take into consideration inot merely 
the opinions of the majority but also those 
ot the minority : and ivhere tlie Jury, as a 
whole, or any individual Jury man, has chosen 
to give a reason or to indicate the grounds on 
which the conclusion is based, then the High 
Court is bound to consider those opinions as 
well. DaKatraya Sadashiv Kotvc v . Emp etor, 

41 Cr. L.J.289: 
186 1. C. 402 : 1. L. R. 1940 Nag. 394 ; 
12 R. N. 204 : A. I. R. 1940 Nag. 17. 

S. 423 — Verdict of Jury. 

Where a Jury, on a proper direction, thinks 
fit to act on the evidence of an approver, the 
High Court has no right to interfere with the 
verdict. Cliiltja Eanjan Das v. Emperor. 

34 Cr. L. J. 841 : 
144 I. C. 879 : 37 C. W. N. 290 : 

6 R. C. 56 ; A. I. R. 1933 Cal. 509. 

Ss. 423,439 — Verdict of Jury — Jury trial— 

Appeal by neewsed — Power of Appellate Court to 
go into the facts— Application by Crozan to en- 
hance sentence. 

Under S. 423, Cr. P. C., where in the ease 
of a conviction by a Jury, the Appellate Court 
is not authorised to alter or reverse the verdict 
of the Jury unless it is of opinion that such 
verdict is erroneous owing to a misdirection by 
the Judge or to a misunderstanding on the part 
of the Jury of the law as laid down by him 
and the Appellate Court cannot, accordingly, 
go into the facts of tiic case except to see 
whether there has heen any misdirection by 
the Judge. The Appellate Court is not entitled 
in such a case to go into tiic facts and re- 
verse the findings of tlic Jury even though a 
Criminal Revision Case lias been filed by the 
Crown for cnlianccment of sentence calling 
upon the High Court to exercise its powers of 
revision under S. 430, Cr. P. C. Ealhanasa- 1 
bapalhy Gonndan v. Public Prosecutor. 

37 Cr. L. J. 909 : 
164 I. C. 243 ; 1936 M. W. N. 459 : 
44 L. W. 155 : 71 M. L. J. 231 : 59 Mad. 904 : 

9 R. M. 93 ; A. I. R. 1936 Mad. 516. 

S. 423 (21— Fcrdicf of .Jury. 

Before the High Court interferes with the 
verdict of a Jury, it should be satisfied not 
only that the Judge has misdirected the 
Jury, but also that his misdirection caused 
them to come to a conclusion which was in 
fact wrong. Sarai Kiminr v. Emperor. 

33 Cr. L. J. 854 : 
139 I. C. 873 : 55 C. L. J. 439 : 
59 Cal. 1361 : 1. R. 1932 Cal. 667 : 

A. I. R. 1932 Cal. 474. 

S. 423 (2)— Verdict of Jury. 

Charge to Jury— Judge explaining general 
principles of law as to corroboration but 
not directly applying to state of evidence— 
Direction is not proper, Chitlyn Fanjan 
Das V. Emperor. 34 Cr. L. J. 841 : 

144 I. C. 879 ; 37 C. W. N. 290 : 
6 R. C. 56 : A. I. R. 1933 Cal. 509. 

S. 423 (2) — Verdict o'" Jury — Sessions 

(rial — Prosecution zoitncsscs not present — 
Adjournment, refusal to grant— Discretion, of 
Court — Jury directed to record verdict of “ not 


Cr. P. CODE (1898), S. 423 

guilty" — Misdirection — Appeal — Verdict 
whether can be set aside. ' 

On the date fixed for trial of a’ Sessions 
ease, no witnesses for tiae prosecution \yere 
present and the^hearing was adjourned to 
the next day. Again there were no wit- 
nesses present and the Judge refused to 
grant any furtlaer adjournment and called 
upon the accused to plead and empanelled 
a J ury. He then directed the Public Prose- 
cutor to open the case, and the latter did 
so under protest and informed the Court 
that he had no witnesses present to support 
the case for the prosecution. Thereupon, 
the Judge directed the Jury to return a 
verdict of “ not guilty” and after that 

verdict had been returned, acquitted the 
accused. On appeal : Held, (1) that the 
Judge had exercised liis discretion unwisely 
both on the first and second day and that 
he sliould have ascertained the cause of the 
absence of the prosecution witnesses and 
should have granted a reasonable adjourn- 
ment in order to enable them to be 

re-summoned : (2) that in the circumstances 
of the case, it was a misdirection for the 
Judge to tell the Jury that there was no 
evidence for the prosecution and direct them 
to return a verdict of ‘‘ not guilty (3) 
that the verdict of the Jury and the order 
acquitting the accused must, therefore, be 
set aside under Siib-s. (2) of S. 423 of the 
Cr. P. C., and the accused must be re-tried. 
Supcrinfendcnl and Remembrancer of Legal 
Affairs, Bengal v. Sadcr Sail:. 27 Cr. L. J. 125 : 

91 1. C. 701 : 30 C. W. N. 190 . 

A. I. R. 1926 Cal. 584.' 


Ss. 423 (2), 3Q7— Verdict of Jury- 

Whole case is opened up zohen reference is 
made. 

Per Slone, C. J. and Grille, J .—The whole 
case is opened up when a reference is made 
so as to enable the High Court to reach 
independent conclusions of its own on the 
evidence. Tiie submission makes the transi- 
tion stage. Per Bose, The High Court 
must decide, in the first instance, whether 
the verdict is perverse or not, and the 
whole case is opened up to the extent that 
it is necessary to enable it to reach such 
a conclusion, but it cannot reach its^ own 
decision on the facts unless and . until it 
comes to the conclusion that the verdict 
was perverse or that it otherwise militates 
n-rninst the provisions of S. 423 (2). Dailalraya 
Sadashiv Karve y. Emperor. fF-B.) 

41 Cr. L. J. 289 : 


186 I. C. 402 : 1. L. R. 1940 Nag. 394 : 
12R.N. 204 : A. I.R. 1940 Nag. 17. 

Ss. 423 (2), 439— Verdict of Jury— 

Revision — Poxoers of High Court. f, „ n 

A Court of Revision under the Cr. R. C., 

cannot alter or reverse the verdict of a Jury, 

until it is of opinion that such verdict is 
erroneous, owing to a misdirection by the 
Judge or to a misunderstanding on the part 
of tlic Jury of the law as laid down hy him. 
Abdul Majid Khan v. Bwyon ^ ^ _ 

116 I. C 297 : I. R- 1929 All. 553 : 

A. I. R. 1929 All. 364. 
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Judgment on the evidence originally recorded 
or send the case to another Sessions Judge 
for that purpose, but as both sides had asked 
the Sessions Judge to disregard entirely all the 
additional evidence and the Sessions Judge 
had already recorded his findings on the 
original evidence only, it was unnecessary to 
return the case to the Sessions Judge in order 
that he might record a fresh judgment : Per 
Jwala Prasad, J. — The first order of the 
Sessions Judge, in appeal, setting aside the 
convictions and sentences, ordering a re-trial 
of the accused, and, directing the magistrate 
to take additional evidence but at the same 
time requiring him to record a fresh decision 
on evidence already on the record of the case 
and upon the additional evidence which he was 
directed to take, was wholly illegal; but as the 
accused had not been prejudiced in any way 
by such order, a re-trial was, under the 
circumstances of the case, not necessary. 
Gajana7id Tlialiur v. Emperor. 

17 Cr. L. J. 332 : 

35 I. C. 508: IP. L.J.99: 

A. I. R. 1916 Pat. 219. 

Ss. 423, 439 — Pedrinl — Discharge of 

accused — High Court, potocr oj, la order commit, 
mentfor trial. 

The High Court has jurisdiction under Ss. 423 
and 439, Cr. P. C., to set aside an order of 
discharge and to direct that a person impro- 
perly discharged to be committed for trial. 
Public Prosecutor v. Pounusami Nayak. 

30 Cr. L. J, 184 : 

113 I. C. 546 : 1928 M. W. N. 312 ; 

28 L. W. 651 : 55 M. L. J. 674 : 

I. R. 1929 Mad. 146 ; 52 Mad. 156 : 

A. I. R. 1928 Mad. 1267. 

— ^ S. 423, 526 — Rc-irial—No dircctioii as 

to tvho should rc-trij — Discretion of Magistrate 
to order trial bit another Magistrate — Change of 
Magistrate, desirabilil;/ of — Transfer, grounds for. 
If an order for re-trial is made by ttie High 
Court and it is not stated in the order whether ; 
the re-trial is to be held by the same Magis- i 
trate or by some other Magistrate, it .should ) 
not be presumed that it was the intention of 
the High Court to direct that the re-trial 1 
should be held by the same magistrate. Under 
such circumstances, the matter is left entirely j 
in the di.scretion of the Magistrate who has to | 
appoint the Court by which the case is to be 
tried. Bali Bam Kahcar v. Sitaram Kahvar. 

27 Cr. L. J. 1188 : 

97 I. C. 948 ; 30 C. W. N. 1002 : 

A. I. R. 1926 Cal. 1173. 

S. 423 (fl)—Rc-trial of appeal, poxoer of 

High Court to direct. 

The fact that a Sessions Judge obviously fail- 
ed, to apply his mind to ti»c determination of 
the questions before him, and declined to 
adjudicate therein himself, because the Police 
did not attempt to adjudicate as to tlie guilt or 
innocence of persons imfdic-atcd, is an indica- 
tion of a complete misconception of the 
respective duties of liie Courts and the Police 
and the High Court will, in such a case, under 
the wide powers conferred upon it by S. 423 («) 
of the Cr. P. C., direct a lower Appellate Court 


. Cr. P. CODE (1898), S. 423 

to re-try an appeal which was before it for 
determination. Emperor v. Chanda Singh. 

13Cr.L.J.737: 

17 I. C. 49 : 7 P. L. R. 1913 ; 

' 43P. W.Ril912Cr:2P. R. 1913Cr. 

S. 423 (1) {a.)— Re-trial— Acquittal 

Appeal— Appellate Court, power of, to convict 
without re-trial. 

When a person is tried by a Judge and a 
Jury and acquitted and there is an appeal 
against his acquittal, the Appellate Court is 
not bound to order a re-trial but may find 
him guilty on the evidence before the Court 
and pass a sentence on him. Emperor v. Satan, 

28 Cr. L. J. 66 : 
99 I. C. 98 : A. I. R. 1927 Sind 104. 

S. 423 (1) (b) fl) — Re-trial — Reversal 

of conviction of murder — Power to order re-trial 
for attempt to murder and causing grievous hurt. 

Where the conviction of a person for murder 
is set aside by the High Court under S. 423 
(1) W (1)) the High Court has power to order 
his re-trial on the same facts for attempting 
to murder an unknown person and by such 
act causing hurt to that person and thereby 
commiting an offence under para. II of S. 307, 
Penal Code. Azatn AH v. Emperor. 

31 Cr. L. J. 230 ; 
121 1. C. 248 : A. I. R. 1929 All. 710. 

S. 423, Cl. (b) — Re-trial — Appeal — 

Evidence omitted by lower Court — Re-trial, 
whether should be ordered— Procedure. 

Where the only defect in the procedure of 
the Court of fir.st instance is that certain 
evidence has not been brought upon the record 
which ought to have been there, it is quite 
unnecessary to do anything more than to 
have that evidence taken and brought upon 
i the record : it is unnecessary to worry all the 
I witnesses a second time and to waste public 
time in having them re-examined. Ishwar 
Prasad v. Emperor. 19 Cr. L. J. 485 : 

45 I. C. 149 : 16 A. L. J. 325 : 
A. I. R. 1918 All. 133. 

S. 423 (2) — Re-trial. 

■\Vhcre the facts have to be determined and 
the evidence is of such a character as to 
render it difficult to pronounce any opinion 
on its character without hearing the witnesses, 
a new trial will be ordered. Ramchandra v. 
Emperor. 35 Cr. L. J. 747 : 

148 I. C. 553 : 35 Bom. L. R. 174 : 6 R. B. 307 : 

A. I. R. 1933 Bom. 153. 

S. 423 — Reversal of finding. 

Appeal by convict — Finding and sentence 
reversed— Reversal of finding and sentence is 
final— Appeal dismissed— Orders under S. 423 
can be passed on appeal by Government. 
Mohnmmadi Gtil Rohilla v. Emperor, 

33 Cr. L. J. 849 ; 
140 I. C. 49 ; 28 N. L. R. 233 : 
I. R. 1932 Nag. 118 : A. I. R. 1932 Nag. 121. 

S. 423— Bcucrsal of finding— Charge lo 

.Jury — Misdirection in the charge-r-Heads of 
charge. 
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S. 426 — ^Applicability. 

“ Convicted person ” applies to person 
against whom order under S. 107 has been 
made. Natwaroo liai v. Emperor. 

33 Cr. L. J. 731 (2) : 
139 I. C. 141 ; 1932 A. L. J. 624 : 

54 All. 861 : 1. R. 1932 All. 523 : 

A. I. R. 1932 All. 680. 

S. 426— Bail. 

Order of imprisonment under S. 120 — Release 
on bail by Appellate Court — Period of bail, 
should be excluded from period of imprison- 
sonment. Daisu v. Emperor. 

36 Cr. L. J. 177 : 
152 I. C. 785 : 4 A. W. R. 76 : 

7 R. A. 392 : A. I. R. 1934 All. 845. 

S. 426— Bail. 

The period during which the person bound 
over is released on bail by an order of Appel- 
late Court should be excluded from the term 
prescribed under the order of the Magistrate 
who bound him over. Emperor v. Masuria. 

37 Cr. L. J. 155 : 
159 I. C. 804 (2) : 1935 A. L. J. 1337 : 

1935 A. W. R. 1401 ; 8 R, A. 518 : 

A. I. R. 1936 All. 107. 

Ss. 426, 497 — Bail — Bail applicalion 

rejected by Sessions Judge — Powers of High 
Court to grant— BcspcctahilUy of accused and \ 
sufficiency of security, tohclhcr ground for 
granting bail. 

The High Court has power to grant bail 
under S. 420 (2) of the Cr. P. C., after afi 
application for the same made after a con- 
viction by a 5Iagistratc has been rejected 
by the Sessions Judge. But the Court will 
only interfere with the discretion exercised by 
the* Sessions Judge in refusing bail if that 
discretion was manifestly wrong or if in fact 
no discretion has been exercised. The 
principle which should guide the High Court 
in dealing with such an. application, is whether 
there are reasonable grounds for believing 
that the applicant has committed the offence 
in question. Although the High Court has 
unfettered powers to grant bail, yet in exer- 
cising these powers the High Court ought to 
have regard to the limitations imposed on 
lower Courts in this connection. The mere 
previous respectability of a man is per sc 
no sufficient reason for granting ball after 
he has been convicted of a criminal offence. 
The question of grant of bail is not only to 
be dealt with from the point of view of 
there being likelihood or not of the accused 
person absconding. Shaikh Karim v. Emperor. 

27 Cr. L. J. 319 : 
92 I. C. 703 : A. I. R. 1926 Nag. 279. 


Cr. P. CODE (1898), S. 427 

this period will be left out in making 
calculation, 

158 I. C. 908 : 1935 A. L. J. 995 : 
1935 A. W. R. 967 : 8 R. A. 346 : 

A. I. R. 1935 All. 873. 

S. 426— Sentence— Order of detention, 

whether sentence — Reformatory Schools . Act 
{VIII of 1S97), Ss. 8, 10— Sessions Judge, 
whether can suspend operation of order. 

An order of detention passed by a District 
Magistrate under S. 10 of the Reformatory 
I Schools Act (VIII of 1897) is not a “ sentence ” 
within the meaning of S. 426 of the Code 
of Criminal Procedure, nor is it a punish- 
ment enumerated in S. 53 of the Indian 
Penal Code. A Sessions Judge, therefore, has 
no power to suspend its operation under 
S. 426 of the Code of Criminal Procedure. 
Emperor v. Krishna Pandarama. 

16 Cr. L. J. 134 ; 
27 1. C. 198 ; A. I. R. 1915 Mad. 1067. 

— S. 426 — Suspension. 

Although the Sessions Judge has. power 
under S. 498 to admit a person bound over 
under S. 118 to bail, it does not empower 
him to pass an order under S. 426, suspending 
execution of that order. Emperor v. Masuria. 

37 Cr. L. J. 155 ; 
159 I. C. 804 (2) ; 1935 A. L. J. 1337 : 
1935 A. W. R. 1401 : 8 R. A. 518 : 

A. I. R. 1936 All. 107. 


S, 426— Suspension— Suspension of 

sentence, xvhen to be granted. 

In the absence of very special cause, no 
order for a suspension of sentence should 
be passed, ns the result of such an order 
is that if the appeal fails finally, the con- 
victed person only serves the original period 
of his sentence le.ss the period of suspension. 
Shaikh Karim v. Emperor. 27 Cr. L. J. 319 : 

92 I. C. 703 : A. I. R. 1926 Nag. 279. 

-S. 427 (1)— Appeal— .-Ippciiant not 

_ • • T. /»T y*! .«-k /> 1 7 /-r I A 


,, card— Decision whether legal — Appellate judg- 
nent, necessary ingredients of. 

The provisions of S. 427 (1), Cr. P. C., 
ire mandatory and the dismissal of a 
•riminal appeal is not legal if the appellant 
)r his Pleader is not given a reasonable 
)pportunity of being heard m .support of Ins 
iDDC.al. The judgment of a Criminal Appellate 
3ourt must show on the face of it, that the 
3ourt had applied its mind to the con- 
uderation of the evidence on the record and 
the grounds raised) by the accused m 
the Court below in his memorandum of 
appeal. Chandrashekhar v. ^ . 

117 I. C. 279 : 1. R. 1929 Nag. 231; 

XX# - -Th 4r\on ACn 


S. 426— Scope. 

Cl. 3 of S. 426 does not lay down that the 
period during which a person is released 
shall be excluded from the term. What it 
lays down is that this period will be excluded 
in computing the term, which means that 


S. 427— Power of Sessions Judge— 

Order of acquittal. 

Held, that a Sessions "o^ ^^ttl 

;ent to set aside an order of acquittal 
jassed by a Magistrate, although such order 
S?ht have been passed without any charge 
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to revise an order passed by a District 
Magistrate under S. 515 or by any Magistrate 
under S. 514 of the Code. Emperor v. Karam 
Bahadin. 13 Cr. L. J. 31 : 

13 I. C. 223 : 5 S. L. R. 179. 

— Ss. 423 (d), 439 — Revision — Leave to 

compound an offence. 

S. 423, cl. (d), Cr. P. C., being expressly 
mentioned in S, 439 of the Code, a High Court 
can, in revision, if it sees fit, give leave for 
the composition of an offence under S. 325, 
I. P, C. Ram PUjari v. Emperor. 

11 Cr. L. J. 203 : 
5 I. C. 696 ; 7 A. L. J. 103. 

; S. 423 — Right to reply — Right of accus- 
ed to reply. 

An accused has no right of reply under 
S. 423, Cr. P. C., but the privilege of replying 
should never be refused by an Appellate Court. 
Bahra v. E?nperor. 25 Cr. L. J. 1173 : 

82 I. C. 37 : A. I. R. 1925 Oudh 50. 

S. 423 — Right to reply — Right of appel- 
lant’s Counsel to reply — Practice. 

The Counsel for the appellant in a criminal 
appeal has no right to reply to the argu- 
ments addressed on behalf of the opposite 
party, but permission to do so is a privilege 
which should not ordinarily be refused by the 
Court. Prag v. Emperor. 25 Cr. L. J. 1169 ; 

82 1. C. 33 ; 
11 O. L. J. 693 : 1 O. W. N. 473 ; 

A. I. R. 1925 Oudh 65. 

S. 423 — ’Right of reply’ to Public Prose- 
cutor. 

There is nothing in S. 423, Cr. P. C., to pre- 
clude an appellant or his pleader from reply- 
ing to the arguments of the Public Prosecutor 
in an appeal, and ns a matter of principle, 
such right of reply should be conceded to 
him. Buta Singh v. Emperor. 

18 Cr. L. J. 3 : 
38 I. C. 825 : 21 P. R. 1917 Cr. . 

A. I. R. 1916 Lah. 74. 

S. 423— Right to reply. 

Under S. 423, the practice of tlic Court is 
that if the parties arc to be heard at all, 
they must be heard in each other’s presence, 
and if the respondent is heard, the appellant 
should have a right to reply. Ahad Buxv, 
Kolu. 33 Cr. L. J. 775 (1) : 

189 I. C. 436 (1) : 36 C. W. N. 699 : 
I. R. 1932 Cal. 621 : A. I. R. 1942 Cal. 856. 

-S. 423— Scope— /IcgmVfaf on charge— 

No appeal by Local Government-Appeal by ac- 
cused against conviction an other charges — Finding 
on xohich acquittal is based, whether can be inter- 
fered with. 

If the Local Government has filed no appeal 
from the acquittal of an accused on a parti- 
cular charge, it is not open by the High 
Court in an appeal by the accused from his 
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conviction on another charge to take an in- 
dependent view of the evidence and come to 
a finding contrary to the one arrived by the 
lower Court in acquitting the accused. Kisan 
Das V. Emperor. 30 Cr. L. J, 944 • 

118 I. C. 473 : i. R. 1929 Nag. 265 i 
A. I. R. 1929 Nag. 325. 

S. 423 — Scope — Acquialtal — Poxoer of 

Appellate Court. 

The powers of an Appellate Court are defined 
in S. 423, Cr. P. C., and in that section a 
clear distinction is drawn between the power 
which may be exercised in an appeal from 
an order of acquittal and Jn an appeal from 
a conviction. Darbari Mai v. Emperor. 

12 Cr. L. J. 575 : 
121. C. 839.- 8 A. L. J. 1129. 

S. 423 — Scope — Alteration in charge. 

It is not competent to an Appellate Court 
to alter a charge under S. 37G of the Penal 
Code to one under S. 34G of the Code, inas- 
much as the charge under -the latter section 
involves different elements and different ques- 
tions of fact from a charge under S. 37G. C. C. 
Sircar v. Emperor. 26 Cr. L. J. 1119 • 

88 I. t. 287 .• 4 Bur. L. J. 29 1 
3 Rang. 68; A. I. R. 1925 Rang. 230. 

S. 423 — Scope — Consequential or inci- 
dental orders, meaning of. 

Per Tek Chand, J. — Orders for disposal of 
property produced before a Criminal Court in 
the course of the trial are clearly “ conse- 
quential or incidental orders ” within the 
meaning of S. 423 (1) (d), Cr. P. C. Thirai 
V. Emperor, 29 Cr. L. J. 810 : 

111 I. C. 314 : 10 Lah. 187 ; 
A. I. R. 1928 Lah. 567. 

S. 423 — Scope. 

Section 423 of Cr. P. C. must be read with 
S. 418, and where facts are in issue, the ab- 
solute finality of the verdict of a Jury on a 
question of fact must be given effect to. 
S. 423 applies to the case of a trial by Jury 
only in so far as to empower an Appellate 
Court to alter or reverse a verdict in the 
sense of preventing a conviction taking effect 
as the result of a misdirection. But an Ap- 
pellate Court cannot substitute its own ver- 
dict for that of the Jury. Ikramuddin v. Em- 
peror. 18 Cr. L. J. 491 ; 

39 I. C. 331 : 15 A, L. J. 205 : 
39 All. 348 : A. I. R. 1917 All. 173. 

S. 423— Scope. 

S. 423 (2) of the Cr. P. C. only applies where 
it becomes necessary to consider whether the 
verdict of a .Jury was erroneous owing to a 
misdirection by the Judge. It does not narrow 
down the scope of S. 418 of the Code which 
allows an appeal in a Jury trial on a question 
of law. Where there has been no trial in 
fact, owing to the fact that the trial which 
was held was illegal, the trial must be set 
aside for liiat reason only and no question 
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having been framed or evidence for defence 
taken. Sayid Khan v. Emperor. 

1 Cr. L. J. 700 : 
1 A. L. J. 415. 

^ — s. 428. 

Additional evidence. 

Applicability. 

Construction. 

Cross-examination. 

Grounds. 

High Court. , 

Powers of lower Appellate Court. 

Procedure. 

Recording of reasons. 

Relevancy. 

Remand. 

Scope. 

S. 428. 

See also (i) Appeal, 

(ii) Cr. P. C , 1898, Ss. 2r>(>, .‘142, 
423, 510. 

(iii) Criminal trial. 

S. 428 — Additional evidence, admis- 
sion of, by Appellate Court. 

S. 428, Cr. P. C., does not preclude an 
Appellate Court from admitting additional 
evidence in order to ascertain the value of 
statements made by a defence witness, 
or limit the application of the section to 
the reception of merely formal evidence. 
Subramania Iyer v. Emperor. 30 Cr. L. J. 133 : 

113 I. C. 325 : 1928 M. W. N. 777 : 
55 M. L. J. 676 : 28 L. W. 785 : 
I. R. 1929 Mad. Ill ; A. I. R. 1928 Mad. 1174. 

S. 428 — .dddilional evidence — Appeal 

— .Iddilional evidence — Cower of Appellate Court 
to substitute another ojfencc and call for addition- 
al evidence. 

S. 428, Cr. P. C. , merely enables an Appi>el- 
late Court, if it thinks it necessary to call 
for additional evidence, which will explain 
or clear up or perhaps supplement within 
limitations the evidence for the prosecution 
in support of a charge which has resulted 
in a conviction and wliich conviction is the 
subject of an appeal. It docs not enable 
the Appellate Court to substitute an offence 
in respect of whicli there has not been a 
conviction and tiven say that additional 
evidence must be called whieii may support 
such an offence. Konda Ilcddi v. Manoala 
Babanna. 32 Cr. L. J. 109 : 

128 I. C. 159 ; 59 M. L. J. 458 : 
32 L. W. 534 : 1930 M. W. N. 1209 : 
54 Mad. 63 ; I. R. 1931 Mad. 15 : 
A. I. R. 1930 Mad. 854. 

S. 428 — Additional evidence — Appeal. 

It is open to an Ai>pellaie Court under S. -PiS 
of the Cr. P. C. to admit a document as addi-. 
tional evidence to cure ^a formal defect. 
Cholancheri Ayaininad v. Emperor. 

24 Cr. L. J. 403 : 
72I.C. 515 : 44 M. L, J. 557 ; 
17 L. W. 615 ; 1923 M. W. N. 290 ; 
32 M. L. T. 300 : A. I. R. 1923 Mad. 600. 
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~ S. 428 — Additional evidence — Evidence 

Act, 1872, S. 167 — Sessions irial—Appeal — Appe- 
llate Court, whether can direct transfer of deposi- 
tion made before Committing' Magistrate. 

Under S. 428 of the Cr. P. C. an Appellate 
Court can, after recording its reasons, call for 
additional evidence by directing the Sessions 
Judge to bring upon his record the statements 
of witnesses as given in the Court of the Com- 
mitting Magistrate under S. 288 of the Code, 
after giving notice to the accused. Nagina v! 
Emperor. 27 Cr. L. J. 813 : 

95 I. C. 477 : 19 A. L. J. 947. 

S. 428 — Additional evidence — Further 

evidence, recording of, by Appellate Court— -Prac- 
tice and procedure — Co-accused, whether compe- 
tent zvitness. 

An Appellate Court is justified under S. 428, 
Cr. P. C. to allow prosecution to produce further 
evidence if it finds that certain evidence is 
necessary to enable it to give a correct finding. 
All that is necessary is that Appellate Court 
when directing the taking of further evidence 
should record its reasons. But the Section does 
not authorise the examination of a co-accused 
as a witness even though that co-accused may 
not have appealed. DuKa v. Emperor. 

27 Cr. L. J. 463 : 
93 I. C. 255 : 6 Lah. 148 : 
27 P. L. R. 327 : A. I. R. 1926 Lah. 309. 

S. 428-~Additional evidence. 

It is only when the Court of Session is sitting 
to hear an appeal from a judgment of a Magis- 
trate that it has got power under S, 428 to record 
additional evidence itself,' or direct it to be 
taken by a Magistrate. Hori Lai v. Emperor. 

36 Cr. L. J. 844 ; 
155 I. C. 753 ; 1935 O. W. N. 592 ; 
7 R. O. 617 ; A. I. R. 1935 Oudh 402. 

S. 428— Additional evidence. 

Per Sadasiva Aiyar, J. — ^The power of an 
Appellate Court to take additional evidence 
under S. 428 should be exercised against an 
accused person only in very exceptional cases. 
Varadarajulu Naidu v. Emperor. 

20 Cr. L. J, 455 : 
51 I. C. 343 : 37 M. L. J. 81 : 
1919 M. W. N. 669 : 42 Mad. 885 : 

A. I; R. 1920 Mad. 928. 

S. 428— Additional evidence. 

S. 428, Cr. P. C., allows additional evidence 
to be admitted in appeals against acquittals as 
well as in appeals against convictions. In re : 
Sinnu Goundnn. 15 Cr. L. J. 236 : 

23 I. C. 188 : 26 M. L. J. 160 : 
1914 M. W. N. 273 : A. I. R. 1914 Mad. 628. 

S. 428 — Additional evidence. 

Tlve Sessions Judge is not justified by the 
provisions of S. 423 in recording additional 
evidence while deciding an appeal against 
the judgment of the Assistant Sessions Judge 
who tried the case with the aid of Assessors. 
Such evidence is not legally admissible and 
the accused cannot legally be convicted upon 
that evidence. Hori Lai v. Emperor. 

36 Cr. L. J. 844 ; 
155 I. C. 753 : 1935 O. W. N. 592 ; 
7 R. O. 617 : A. I. R. 1935 Oudh 402. 
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cliargcs by tbc trial Court but his conviction 
on some of the charges is set aside in appeal, 
there need not necessarily be a reduction of 
sentence. Bcchu Singh v. Emperor. 

31 Cr. L.J. 173: 

120 I. C. 764 : 10 P. L. T. 587 : 

A. I. R. 1930 Pat. 79. 

S. 423 (b) — Scope. 

If the Appellate CoJirt lias power under 
S. 423 (h) to grant sanction to a compromise, 
then Cl. (5) of S. 345 would be unnecessary. 
Naqi Ahmnd v. Emperor. 

14 Cr. L. J. 46 : 

181. C. 270 : 11 A. L.J. 13. 

Ss. 423 (b), 51^— Scape — "Order him to 

be rc-lricd bp Court subordinate” — Jurisdiction 
of .‘Ippcllalc Court to Irij the ease itself. 

The words “order him to be re-tried by a 
Court subordinate to such Appellate Court” 
in S. 423-B arc not words of limitation, and 
do not exclude the Appellate Court from iUelf 
trying the offender, if the offence is one within 
the oridinary jurisdiction of the aiipcllntc 
Magistrate. The Public Prosecttlnr v. Mnnihka 
Grurnani, 5 Cr. L. J. 104 ; 

16 M. L. J. 546 : 30 Mud. 228 : 

2 M. L. T. 46. 

S. 423, Cl. (d) and S. 522— Scope— i 

.Ippcllalc Cojtrl, potcer of, to set aside order of \ 
lower Courl putting complainant in possession ) 
of land— Indian Penal Code, S. ■1I7. I 

Tlie accused was convicted of an offence under 
S. 447 of the I. 1’. C. and sentenced to pay a 
fine of Ils. 51. Ati order was also passed at 
the same time under S. .522 of tiic Cr. P, C. 
for putting the complainant in possession of the 
land in dispute and for removing certain 
fencings whieli had been erected by the accused. 
The Sessions Judge (juashed the conviction 
and sentence and set aside the order under 
S. 522 of the Cr. 1’. C. : Held, that under 
S. 423, Cl. (d) of the Cr. P. C., the Sessions 
Judge had power to set aside tlio order under 
S. 522 of tiic Cr. P. C. Surabdaxean Sixtgh v. 
Emperor. 1 Cr. L. J. 697 ; i 

7 O.C. 208. i 

S. 422— Scape of . | 

An order for composition is in no sense a con- j 
scipicntial or incidental order within tlie | 
meaning of S. •t23 (d), Cr. P. C. IVhcn a | 
.special provision, obviously exhaustive in ils | 
scope, has been made for a special loiiic, ns in i 
S. 315, Cr, P. C., the scope thereof cannot be i 
indirectly enl.irgcd by reference to a general | 
jirovision, such as that contained in S. 423 (d). j 
.■ihshop Singh v. J{nmesxcar nagdi. 

■ 17 Cr. L.J. 339 : I 
35 I. C. 515 : 20 C. W. N. 1071 : 

43 Cal. 1143 : A. I. R. 1917 Cal. 705. j 

S. 422— Scope of. j 

S. 423 (1) (d) deals with the order to be jiasscd 
uflcr tiic appeal has been heard and docs not 
apjily to a release on bail pending the decision 
of the npjical. Darsu v. Emperor. 

36 Cr. L. J. 177 : 

1.52 I. C. 785 ; 7 R. A. 392 : 

A. I. R. 19.34 All. 845. 

S. 423— Sentence, enhancement of. 


Where the High Court after dismissing the 
appeal of a convict proceeds to deal with 
the case as a Court of Revision, it has 
power to enhance the sentence passed upon 
the convict by the Trial Court but it has no 
power to convert Ids acquittal on any charge 
into a conviction. Emperor v. Kaxi Thcin. 

27 Cr. L. J. 1393 : 
98 I. C. 705 : 5 Bur. L. J. 80 : 

4 Rang. 140 ; A. I. R. 1926 Rang. 154. 

S. 423 — Summary dismissal — Appeal, 

disposal oc — Appellate Courl, duty of, to write 
judgment. 

Where a criminal ajipcal is once admitted, it 
cannot be disjiosed of summarily without con- 
sidering the wliolc evidence in the case and 
Avriting out a judgment under S. 423 of the 
Cr. P. C. If Counsel for the appellant does not 
appear, it is the duty of the Appellate Court 
to go through the record and write out a jiroper 
judgment according to law. Neroa Lai liai v. 
Emperor. 24 Cr. L. J. 453 : 

72 I. C. 613 : 4 P. L. T. 552 : 
A. I. R. 1923 Pat. 368. 

Ss. 423, 527 —Sunmarij dismissal — 

Judgmeni — Summary dismissal of appeal — Omis- 
sion to record rensons, effect of. 

No reasons need be recorded in support of the 
summary disndssal of an appeal. Kalaehand 
Gbosc V. 'Patu {'Pahir) Shnih. 

31 Cr. L. J. 474 : 
123 I. C. 243 : 50 C. L. J. 285 : 
A. I. R. 1929 Cal. 773. 

S. 423 — Verdict of Jury — Appeal — 

InlcrfcTcnec with verdict of Jxiry, 

The Higii Court will interfere with the verdict 
of a Jury only when the verdict is obviously 
pcrvcr.sc or manifestly wrong or unreasonable. 
Earn Dayal v. Emperor. 

30 Cr. L. J. 789: 
117 I. C. 277 : 1. R. 1929 Nag. 229 : 

A. I. R. 1929 Nag. 113- 

— S. 423 — Verdict of Jury — Murder appeal 

—Verdict of Jnry—Inlcrfcrencc. 

A Court of Appeal would not bo justified in 
disturbing the finding of a Judge or of a Jury 
on a simple issue of fact unless the verdict 
arrived at seems to be opposed to the entire 
Avcigbt of evidence. Emperor v. Dinabandim 
Ooriya. 31 Cr. L. J. 737 : 

124 I. C. 818 : A. I. R. 1930 Cal. 199. 

S. 422— Verdict of Jury. 

R. 430 (0) docs not operate to reduce efreet 
of S. 423 (2). Counsel for accused is not 
entitled to go behind verdict of Jury and 
arciic on the evidence. Khoda Ettx v. Emperor. 
^ 35 Cr. L. J. 554 : 

147 I. C. 1124 : 37 C. W. N. 1122 : 

61 Cal. 6 : 6 R. C. 401 : 
A. I. R. 1934 Cal. 105. 

S. 422— Verdict of Jury. 

The word “verdict” is not confined to the ulti- 
mate eonelnsion of guilty or not guilty but may 
embrnce other things as well. The sense in 
whieli it is used in S. 423 (2) relates to the final 
decision of the majority and it docs not embrace 
the opinion of the minority. But the word “opi- 
nions” cannot possibly be used in Unit sense 
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accused’s Pleader, that at the most, in 
waiving formal proof of an essential fact 
and relying on the admissoin of the Pleader 
the Court committed only a mere irregularity 
which did not prejudice the accused, and 
that the conviction .was not, consequently, 
illegal. Bansilal Gangaram Vaiii v. Emperor. 

29Cr. L.J.990 : 
112 1. C, 110 : 30 Bom. L. R. 646 ; 
52 Bom. 686 : A. I. R. 1928 Bom. 241. 

L_s. 428— High Court. 

High Court can allow additional evidence if it 
is necessary. Bal Kishun Das v. Emperor. 

36 Cr. L. J. 1048 (2) : 
156 I. C. 1001 : 14 Pat. 455 ; 

16 P. L. T. 154: 
1 B. R. 676 : 8 R. P. S3 : 
A. I. R. 1935 Pat. 208. 

S. 428 — Powers of lower Appellate 

Court. 

The lower Appellate Court has no power to 
order a re-trial with the condition that the evi- 
dence already on record should be taken into 
consideration. Poiram v. Emperor. 

36 Cr. L. J. 740 (2) ; 
155 I. C. 258 : 7 R. N. 173 : 

31 N. L. R. 246: 
A. I. R. 1935 Nag. 125 (2). 

S. 423— Procedure. 

Non-examination of accused after examina- 
tion of witnesses — District Magistrate setting 
aside conviction— Order giving liberty to hear 
other evidence to ‘complete the inquiry’ — 
Order held improper. Mohammad Din v. Em- 
peror. 35 Cr. L. J. 1166 . 

ISO I. C. 973 ; 7 R. L. 39 : 
A. I.R, 1934 Lah. 316. 

S. 428 — Procedure. 

Where a Sessions Judge directed re-trial of a 
case on tlie ground that some available wit- 
nesses had not been examined bv the trying 
Magistrate : Held, that if the Sossions Judge 
thought the evidence of these witnesses neces- 
sary, he should have proceeded under Cl. (1) of 
S. 428 of tlie Cr. P. C. Emperor v. Luchmnn 
Singh. 1 Cr. L. J. 797 : 

I. L. R. 31 Cal. 710. 

Ss. 428, 423, M2— Procedure— Appeal— 

Appellate Court finding documents were not proved 
and examination under S. 312 was not satisfac- 
tory— Proper procedure— Setting aside conviction 
and sending case back for further evidence but 
no! /or complete trial — Illegality. 

Where in an appeal in a criminal case, the 
Appellate Court finds that some documents 
which had been marked as exhibits had not 
been proved according to law, and that the 
examination of the accused under Ss. 842, 
Cr. P. C., had not been satisfactory and that 
the accused sliould be examined afresh, there 
are two courses open to the Judge. He can 
cither proceed under S. 428, Cr. P. C., that is 
is to say, keep the appeal pending on liis own 
file while directing additional evidence to be 
taken by a Magistrate and duly certifted to the 
Appellate Court which would then dispose of 
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the appeal under S. 428, Cl. (2). In ordering 
additional evidence to be taken, it would be 
quite proper to direct a further examination, 
of the accused at the same time. Or he can 
under S. 423 of the Code, set aside the convic- 
tion and order the accused to be re-tried by a 
Court of competent jurisdiction. Such a re- 
trial, if ordered, would be a de novo trial. But 
an order setting aside the conviction and 
sending the case back for further evidence .and 
not for complete trial is illegal. Sri Krishna 
Prasad Sinha v. Emperor. 

37 Cr. L. J. 906 : 
164 I. C. 184 (1) : 17 P. L. T. 444 : 

2 B. R. 715 : 9 R. P. 91 ; 
A. I. R. 1936 Pat. 438. 

Ss. 428, 537 — Recording of reasons — 

lllegularily — No record of reasons for remanding 
case— Call for findings instead of for evidence — 
Curative e^ecl of S. 537 — Practice. 

An irregularity committed by a Magistrate in 
omitting to state his reasons for ordering fresh 
evidence under S. 428, Cr. P. C., is cured by 
S. 537. S. 428 empowers a Magistrate to only 
call for evidence and not for a finding. Where 
he calls for a linding instead of merely calling for 
evidence, his order should be set aside and he 
[ should be directed to restore the case to his 
1 file and dispose of it according to law, 
i Emperor v. Karanan Benu. 

12 Cr. L, J. 240 (b) ; 
10 I. C. 290 : 9 M. L. T. 406. 

S. 428 — Re-hearing. 

When once a Sessions Judge has formed an 
opinion as to the guilt of the accused upon the 
additional evidence recorded by him, it is' 
desirable that a re-hearing of the appeal is not 
made before the same Judge. An application 
for transfer to another Court, should, in the 
circumstances, be granted. Hori Lai v. Emperor. 

36 Cr. L. J. 844 : 
155 I, C. 753 : 1935 O. W. N. 592 : 

7 R. O. 617 : A. I. R. 1935 Oudh 402. 

.g. 428— Remand by Appellate Court for 

additional evidence and finding, -whether legal. 

S. 428 of the Cr. P. C. does not empower an 
Appellate Magistrate to call for a fresh finding 
from a Subordinate Magistrate, nor can he 
act upon such finding if submitted by the 
Sub-Magistrate. Muthukarupan Servai v. 
VcUayya Kudumban. 16 Cr. L. J. 79 ; 

26 I. C. 671 : 1914 M. W. N. 778 : 

A. I. R. 1915 Mad. 756 . 

— S; 428 — Scope — Prosecution having 

failed once should not be given opportunity to try 
case all over again. 

Tfie object of S. 428, Cr. P. C,, is not for the 
purposes of enabling the prosecution to produce 
evidence which could easily have been pro- 
duced at the first trial. It is not to enable 
the prosecution having failed once, to have 
an opportunity of trying the case all over 
again. In re : Piijari Hanumathappa. 

38Cr.L.J. 257; 
166 I. C. 623 (2) ; 1936 M. W. N. 1149 (2) ; 
44 L. W. 884 ; 1937 1 M. L. J. 75 : 

9 R. M. 385 (2) ; A. I. R. 1937 IVfad. 181, 
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S. 424. 

See also (t) Appeal. 

{n) Cr. P. C., 1808, Ss. 306, 
307. ■ 

{iii) Criminal trial. 

S. 424 — Appellate Judgment — Non- 

compliance with the provisions. 

Where the Judgment docs not ^set forth the 
points for determination, the decision thereon 
and the reasons for these decisions, it does 
not comply with the provisions of S. 367 
read with S. 424. Kali Charan Som v. Priya 
Nath Das. 39 Cr. L. J. 791 (b) : 

176 I. C. 677 : 11 R. C. 150 : 
A. 1. R. 1938 Cal. 522. 

S. 424— Contents — Appeal — Dismissal 

— Judgment. 

A District Magistrate disposed of an appeal 
with the following judgment : “ No one 
appears. I see no reason to interfere. I dis- 
miss the appeal” ; Held, that the judgment 
was not in conformity with the law, inas- 
much as it did not disclose whether or not 
the Magistrate had examined the evidence 
as it was clearly his duty to do. Ram 
Bharose v. Emperor. 17 Cr. L. J. 353 ; 

35 I. C. 647 ; 14 A. L. J. 327 ; 
A. I. R. 1916 All. 43. 

S. 424~Con(cnfs — Appeal, criminal-- 

Jalgmul, cintenlH of —Possession, determina- 
tion of factum of—Coiirl, duty of. 

The judgment of a Court of Criminal 
Appeal must show on its face that the 
Court has considered the facts and evidence 
in reasonable detail. A person in possession 
of land Jms a right to protect his posses- 
sion by show and use of reasonable force 
against trespassers and wrong-doers. Wliere 
the /acb/rn of possession is the determining 
element in a case, a Magistrate must find 
whicli of the parties was in peaceable 
possession on the date of the offence and 
was trying to protect such uosscssion, and 
whicii parly was trying to acqviire possession 
by use of force. In re : Veerappa Naik. 

18 Cr. L. J. 752 : 
40 I. C. 752 : A. I. R. 1918 Mad. 814. 

S. 424 — Contents — Judgment — H7m< it 

should coniain. 

S. 424, read with S. 307, Cr. P. C., re- 
quires a judgment in appeal to state the 
points for determination, the decision thereon 
and the reasons for the decision. Nga Po 
Han V. Emperor. 14 Cr. L. J. 570 ; 

21 1. C. 170 : U. B. R. 1913 I. 169. 

Ss. 424, 367 — Contents — Appellate 

Court, criminal — Judgment, contents of. 

The judgment of a Criminal Appellate Court 
must show that the Court has fully consi- 
dered the evidenee on both sides 
and the pleas raised in appeal and tliat its 
conclusions arc well supported by reasons. 
Beni v. Emperor. 18 Cr. L, J. 689 ; 

40 I. C. 689 ; 4 O. L. J. 80 : 
A. I. R. 1917 Oudh 323. 
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Ss. 424, 367 — Duty of Appellate 

Court. 

It would be well for District Magistrates who 
hear appeals in criminal cases to bear in mind 
that they are also subordinate to higher Courts 
and it is their duty to satisfy the higher 
Courts by their judgments that they have 
applied their minds to the case before them, 
and in recording a finding of conviction upon 
the evidence produced before them, have 
arrived at a correct conclusion. In order to 
discharge this duty, it is necessary for' them 
to see that their judgments fulfil the require- 
ments laid down by the law. Merely saying 
that all the points arising in the case have 
been considered by the Court below and have 
been rightly decided, does not show that the 
Appellate Court has applied its mind to the 
points arising in the case and has arrived at 
its own independent judgment in respect of 
them as it is required by the law to do. Bansi- 
dhar v. Emperor. 41 Cr. L. J. 220 : 

185 I. C. 682 ; 1939 A. L. J. 671 : 
I. L. R. 1939 All. 865 ; 12 R, A. 366 ; 

A. I. R. 1940 All. 18. 

S. 424 — Onrission to initial. 

Judgment delivered in open Court and . taken 
down by judgment-writer — Omission to initial 
due to Judge’s death — Defect held not 
serious. Pragmadho Singh v. Emperor, 

34 Cr. L.J. 703 : 
144 I. C. 149 ; 1933 A. L. J. 13 : 
55 All. 132 : I. R. 1933 All. 396 (1) : 

A. I. R. 1933 All. 40. 

— S. 424 — Procedure — Judgment of Ap‘ 

pellatc Court, rules to be observed in writing. 

S. 424 of the Cr. P. C. requires that a judg- 
ment, whether it be under S. 421 or under 
S, 423, .should be written by an Appellate 
Court in accordance with the rules laid down 
in Chap, XVI, including S. 367 of the Code, 
for the recording of a judgment. When the 
order of an Appellate Court is liable to revision 
by the High Court, the former Court should 
give some reason for dismissing an appeal to 
show that the points raised in the appeal were 
properly considered by it. Talebar v. Em- 
peror. 18 Cr. L. J. 750 ; 

40 I. C. 750 : 2 P. L. W. 49 : 
A. I. R. 1917 Pat. 336. 

S. 424 — Procedure — Rioting — Omission 

to consider case of each accused separately, effect 
of. 

In a case of rioting where the Magistrate has 
failed to consider the question whether the 
evidence regarding each individual accused is 
sulficient to show that he participated in 
the rioting, the conviction is bad and liable to 
be set aside. In re : Bapu Naidu. 

16 Cr. L.J. 735 : 
31 I. C. 175 : 2 L. W. 958 : 
A. I. R. 1916 Mad. 732. 

S. 426. 

See also Cr. P. C., 18D8, S. 299 (a). 
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Cr. P. CODE (1898), S. 430 

Cr. P. C., is not competent to make a reference 
to a Full Bench. Ishan Chandra Samania 
V. Hridoy Krishna Bose, 26 Cr. L. J. 915 ; 

86 I. C. 979 : 29 C. W. N. 475 ; 
41 C. L. J. 357 : A. I. R. 1925 Cal. 1010. 

_Ss. 429, 539-A — Rules of Judicial 

Commissioner’s Court of Sind — Transfer 
application supported by affidavit — False 
statement in affidavit, liability for — Affidavit 
sworn before Honorary Magistrate, validity of — 
Practice and procedure. 

A person swearing an affidavit in support 
of an application under S. 429 as required 
by S. 539-A of the Cr. P. C. and the rules 
of the Court of the Judicial Commissioner 
of Sind, renders himself liable to prosecution 
for false statements made therein. Under 
the rules of the Court of the Judicial 
Commissioner of Sind, an affidavit sworn 
before an Honorary Magistrate is an 
affidavit sworn before a proper person 
under the provisions of S. 539 of the 
Cr. P. C. Emperor v. Kundan, 

28 Cr. L. J. 168 : 
99 I. C. 600 ; A. I. R. 1927 Sind 128. 

S. 429 — Scope. 

The case laid before a third Judge under 
S. 429 is the complete case in so far as 
the two Judges who first heard the appeal 
have differed as regards particular appel- 
lants but not the case of the other appel- 
lants as to whom they did not differ. 
Ahmad Sher v. Emperor. 32 Cr. L. J. 868 ; 

132 I. C. 381 : I. R. 1931 Lah. 573 : 

A. I.R. 1931 Lah. 513. 

S. 430. 

See also Cr. P. C., 1898, Ss. 369, 417. 

S. 430— -Applicability of principle. 

Even though S. 430 does not apply to 
judgments in revision applications, the 
principle of finality of judgments there laid 
down must apply to judgments in revision 
applications also. Emperor v. Inderchand 
Baekraj Marwadi. 36 Cr. L. J. 351 : 

153 I. C. 525 : 36 Bom. L. R. 954 ; 
7 R. B. 246 ; A. I. R. 1934 Bom. 471. 

S. 430 — Exceptions. 

Exception referred to in S. 430 covers 
power of enhancement. Emperor v. Abdul 
Qayum. 34 Cr. L. J. 1205 : 

146 I. C. 157 : 1933 A. L. J. 957 : 
55 All. 715 : 6 R. A, 268 (2) : 
A. I. R. 1933 All. 485. 

Ss. "430, 439— Procedure. 

Per Madgavkar, J. — It is not desirable to 
lay down any hard and fast rule as to 
when a Court should issue notice of enhance- 
ment of sentence. Emperor v. Jorabhai 
Kianbhai. 27 Cr. L. J. 1173 : 

97 I. C. 805 : 28 Bom. L. R. 1051 : 
50 Bom. 783 : A. I. R. 1926 Bom. 555. 

-— Ss. 430, 439— Scope. 

An application for enhancement of sentence 
can be heard even after the delivery of 
the judgment in- an appeal preferred b^ the 
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accused against his conviction. Emperor v. 
Jorabhai Kisanbhai. 27 Cr. L. J. 1173 : 

97 I. C. 805 : 28 Bom. L. R. 1051 ; 
50 Bom. 783 : A. I. R. 1926 Bom. 555. 

S. 430 — Scope. 

Where an appeal has been presented and 
dismissed, either after hearing or summarily, 
it is not open to the accused in showing 
cause why his sentence should not be en- 
hanced, to go again into the merits. Koya 
Parlab v. Emperor. 32 Cr. L. J. 242 ; 

129 I. C. 159 (2) ; 32 Bom. L. R. 1286 : 
54 Bom. 822 j I. R. 1931 Bom. 143 ; 
A. I. R. 1930 Bom. 593 (2). 

S. 431— Applicability— Revision — 

Abatementof — Application for revision against 
order for compensation under S. 250 — Death of 
petitioner — Abatement of petition for revision. 

A petition for the revision of an order 
directing the petitioner to pay compensation 
under S. 250 does not abate on the death 
of the petitioner. Prem Singh v. Bhola. 

9 Cr. L, J. 103 : 
24 P. R. Cr. 1908. 

S. 42l~ApplicabilUy — Revision — Abate 

meni of —Revision — Death of applicant, effect of 
— Abatement of revision. 

The principle contained in S. 481 is appli- 
cable also to cases on the revision side, so 
that on the death of an applicant the revision 
would abate except in so far as it relates 
to a sentence of line. Daulat Ram v. Emperor. 

20 Cr. L. J. 214 (b) : 
49 I. C. 774 : 8 P. K. 1919 Cr. : 
95 P. L. R. 1918 : 10 P. W. R. 1919 Cr .* 
A. I. R. 1919 Lah. 347. 

S. 431 — Revision — Application for — 

Abatement of — Proceedings under S, 145 — Revision 
— Death of applicant — Application, whether 
abates. 

An application under S. 435 for the revision 
of an order passed under S. 145 abates upon 
the death of the applicant, the right to carry 
on the proceedings conferred by Sub-s. (7) of 
S. 145 being confined to proceedings before 
a Magistrate. Krishen Deo Singh v. Hart 
Singh. 20 Cr. L. J. 720 : 

52 I. C. 800 : 23 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 236. 

S. 432. 

See also (i) Burma Gambling Act, 1899, 
S 8 

{ii) Cr. P. b., S. 215. 

{Hi) High Court. 

^S. 432 — Appeal by accused— ATofice — 

Necessity of. 

Words ‘ alter the hnding ’ include a finding 
of acquittal— Appeal by accused— Court should 
issue notice to accused or his Advocate before 
altering finding. Hanuman v. Emperor, 

” 34 Cr. L. J. 177 : 

141 1. C. 622 : 36 C. W. N. 1152 : 
60 Cal. 179 : 1. R* 1933 Cal. 148 : 

A. 1. R. 1932 Cal. 723. 
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himself only such of them as he thinks 
necessary. He is not bound by law to accept 
a list of witnesses which the Police or any 
one else may choose to produce from time to 
time. Where the Magistrate is of opinion 
that the expenses for summoning witnesses 
should be charged from parties, he should 
realize them before issuing the summons. 
Gobind Sahai v. Emperor. IS Cr: L. J. 363 : 

23 I. C. 731 : 12 A. L. J. 262 : 

A. I. R. 1914 All. 430. 

^ S. 250 — Procedure. 

The procedure enjoined by S. 250 is impera- 
tive, and an omission to comply with the same 
is an illegality, and not a mere irregularity. 
An order of compensation passed without 
complying with the procedure must, therefore, 
be set aside. Emperor v. Jctho. 

10 Cr. L.J. 229: 

2 S. L. R. 14. 

S. 250 — Procedure — Vexatious proceed- I 

ings — Order for compensation after adjournment 
of case, legality of. 

Under S. 250 as amended, if the complain- 
ant is present in Court, he is bound to show 
cause immediately and cannot insist upon a 
grant of an adjournment for the purpose. If, 
however, an adjournment is granted or if the 
complainant is not present and a summons is 
issued to him, the Court can pass an order 
at the adjourned hearing after recording and 
considering the cause, if any, shown by the 
complainant' or informant. In re: Vali 
Mahomed. 30 Cr. L. J. 1112 : 

119 I. C. 774 : 31 Bom. L. R. 591 ; 

J. R. 1929 Bom. 550 ; 

A. I. R. 1929 Bom. 287. 

S. 250 — Procedure — Witnesses of com- 
plainant not examined — Order directing payment 
of compensation, legality of. ] 

Though compensation under S. 250 can be 
awarded in exceptional cases before all the 
evidence for the complainant has been recorded 
when there are witnesses present whom the 
complainant wishes to produce, the Magistrate 
should examine them before passing an order 
awarding compensation. Dewa Singh v. Em- 
peror. 24 Cr. L. J. 251 : 

71 1. C. 795 : A. I. R. 1923 Lah. 194. 

S. 250 (1) — Procedure — Order to show 

cause signed immediately after judgment, discharg- 
ing or acquitting. 

When the order to show cause under S. 250 
(1) is, though not a part of the judgment, 
signed immediately after the judgment so as 
to be practically simultaneous with the order 
of acquittal or discharge, the provisions of 
the section are sufficiently complied Avith. 
Mangal Chand Marwari v. Mahhan Goala. 

31 Cr. L. J. 875 : 
125 I. C. 573 ; 9 Pat. 100 : 
11 P. L. T. 691 : A. I. R. 1930 Pat. 292. 

S. 250 — Record of reasons, necessity of — 

Compensation, order for — Reasoyis. 

A Magistrate should giye reasons for award- 
ing compensation under S. 250. Where.^a j 
Magistrate’s judgment did not contain any ' 
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statement of the faets of the case, nor aav 
criticism of the incidents involved in it, and 
nor any reasons rvhy the case was considered 
to be vexatious, the High Court set aside the 
order awarding compensation to the accused 
Amjad AH v. Ashraf Ali. 3 Cr. L. J. 390 • 

10 C. w! N. 544. 

Ss. 250, 262 — Record o' reasons, neces- 
sity of— Summary trial— Order for compensatian 
. — Recording of reasons, necessity af — Omission— - 
Mere irregularity. 

Even in summary trials under Chap. XXII . 
of the Cr. P. C., where the Magistrate or 
Bench acts under S. 250, the requisites of 
that section as to recording of reasons must 
be carried out. An omission to record reasons 

is, however, a mere irregularity which is 
curable under S. 537, Cr. P. C. Palani Goundan 
V. Krishnappa Goundan. 32 Cr. L. J. 207 : 

129 I. C. 37 : 59 M. L. J. 319 : 
32 L. W. 283 : I. R. 1931 Mad. 181 ; 

1930 M. W. N. 1047 ; 
A. I. R. 1930 Mad. 929. 

S. 250 — Record of reasons — Necessity of 

—Merely saying that case is false, not enough. 

It is the duty of the Magistrate ordering 
compensation to be paid to the accused 
under S. 250 to record his reasons for passing 
such an order. Merely to say that the case 
is false or that the explanation is not 
satisfactory, does not give the revisional 
Court sufficient grounds for finding whether 
there are good grounds for the order of 
compensation or not. An order for compensa- 
tion passed without recording reasons for passing 

it, is illegal owing to non-compliance with 
the provisions of S. 250 and should be set 
aside in revision. Bhagwandin v. Jagdat. 

“ 39 Cr. L. J. 378 : 

173 I. C. 643 : 1938 O. W. N. 288 : 
10 R. O. 229 : 1938 O. L. R. 132 : 

A. I. R. 1938 Oudh 99. 

— ^ S. 250 — Record of reasons — Necessity of 

— No opinion expressed that case was false and 
frivolous or vexatious — No record of reasons — 
Compensation order, legality of. 

Where there is no opinion expressed by the 
order of discharge or acquittal that the case 
was false and either frivolous or vexatious, 
and there is no- record of reasons such as is 
required by Sub-s. (2), of S. 250, before 
the order directing that compensation be, paid 
by the complainant to the accused, the 
order that compensation be paid is bad 
and should be set aside. Chidambaram v. 
Chand Ali. 38 Cr. L. J. 999 : 

171 1. C. 62 : 10 R. Rang. 126 : 
A. I. R. 1937 Rang. 301. 

I ' S. 250 — Record of reasons — Necessity 

of. 

S. 250 requires before an order for compen- 
sation could be made by a Magistrate, not 
only that he should be satisfied that the 
accusation wa.s either frivolous or ve.xatious 
but that the Magistrate, directing compen- 
sation to. he paid, should record his reasons 
for making such a direction. Thadiappan v. 
Veerapenimal. 26 Cr. L. J. 1501 : 

90 I. C. 157 : 21 L. W. 646 : 
A. I. R. 1925 Mad. 1139. 
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Superior Court, meaning of. 

^ — Superior Criminal Court, meaning of. 

Interference — Discretion of. 

— Interference, grounds for. 

— Interpretation of. 

Letters Patent (Cal.), Cl, 30. 

Miscellaneous. 

Order. 

Power of Additional Sessions Judge. 

Power of District Magistrate. 

— Power of High Court. 

— Power of Judicial Commissioner. 

^Power of Sessions Judge, 

— Record of case on revenue Courts. 

Reference, when competent. 

— — Revision, 

Scope. 

— “ Situate, ” meaning of. 

Third party application — Nature of. 

Third party application — Validity of. 

S. 435. 

Sec also (i) Bombay District Municipal 
Act, 1001, S. SO. 

(ii) Bombay District Police Act, 
1800, S. 30-A. 

{Hi) Burma Courts Act, 1922, 
S. 27. 

(jo) Calcutta .Municipal Act, 
IBOO, S, 419. 

(u) Cantonment Code, S. 22. 

(Vi) Cr. P. C. 1898, Ss. 4 (1) {m), 
4(1) (r), 4 (m), 0, 144, 
145, 195, 203, 253, 257, 
345, 408, 411, 422, 423, 
430, 480, 470,514, 5Gl-.\. 
{vii) Emergency Powers Ordinance. 

1932, Ss. 39, 51, 01. 

{viii) High Court. 

(ix) Punjab Act, 1003, S. 27. 

(.r) Railway.s .\ct 1800, S. 08. 

{xi) U. P. iMunicipalities Act, 
1910. 

Ss. 435, 439 — Acquittal — Revision by 

private complainant — Interference. 

Per Youug, C. J. and Blacker, J. — It is open 
to the Iligli Court to set aside an order of 
acquittal at the instance of any party other 
than Government coming to the High Court 
in appeal under S. 417, and a private complain- 
ant has locus standi in sucli proceedings. No 
distinctfon can be made between a petition for 
revision by a private complainant and a case 
reported by a Sessions Judge or a District 
iilagistratc. Interference by High Court is 
not limited to cases, where tlicre has been an 
error of law or apparent injustice resulting in 
misappreciatiou or misapprehension of a legal 
principle except that the High Court cannot 
convert a iinding of acquittal into one of 
conviction. Sham Lai v. Chatnan Lai. 

40Cr. L.J. 942; 
184 1. C. 358 : 41 P. L. R. 1 and 37 ; 
12 R. L. 212 : A. I. R. 1939 Lah. 406. 

Ss. 435, 429— Acquittal— Revision— 

Power of High Court. 

Ordinarily a High Court has jurisdiction to 
i nterferc on revision with an order of acquittal, 
but |t should exercise tliis jurisdiction 
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sparingly and only where it is urgently 
demanded in the interests of justice. The 
power of a Court to stop a case if it thinks 
it a waste of time to go on with it is undoubted 
and, therefore, where in a Sessions case two 
of the important witnesses for the prosecution 
were disbelieved by the Judge and the 
Assessors and the prosecution was stopped, 
there was no such patent miscarriage of justice 
as to call for interference by the High Court. 
It is very doubtful if a private party should, 
as a matter of right, be allowed to move the 
High Court in such cases. In re : Natesa 
Padayachi. 16 Cr. L. J. 558 : 

29 1. C. 830 : 17 M. L. T. 457 : 28 M. L. J. 690 : 
1915 M. W. N. 411 : A. I. R. 1916 Mad. 1106. 

S. 435 — Applicability. 

Sessions Judge, if suspects irregularity, should 
call for records irrespective of source of his 
information. Roshan Lai v. Emperor. 

32 Gr. L. ]. 653 ; 
131 1. C. 108 : 32 P. L. R. 130 (2) ; 
12 Lah. 471 ; I. R. 1931 Lah. 380 ; 

A. I. R. 1931 Lah. 107. 

S. 435 — Applicability, 

The provisions of S. 435 (4) apply to all 
cases in which citiier a District Slagistrate or 
a Sessions Judge has taken action, or has 
refused to take action, under Ss. 435, 430, 437, 
or 438. The words “further application ” in 
S. 435 (4) mean any other application in 
respect of tlie order in question of the inferior 
Criminal Court. Emperor v. IVaryam. 

14 Cr. L. J. 134 : 
18 I. C. 886 : 10 P. R. 1912 Cr. ; 

117 P. L. R. 1913, 

S. 435 — Applicability. 

The Sessions Judge has no authority to revise 
tiie order of a District Magistrate passed under 
the provisions of S. 528. Mohammad Isahacq 
V. Emperor. 37 Cr. L. J. 220 : 

160 I, C. 85 : 8 Rang. 333 : 
A. I. R. 1935 Rang. 446. 

S. 435 — Calling for records — Whether 

judicial proceeding — “ Judicial ^Proceeding,”— 
"Calling for records under S, 135, not a Judicial 
Proceeding" — Lapse of time. 

Calling up for tlie records of a case from a 
Subordinate iMugistrate under S. 435 will not 
constitute it a “Judicial Proceeding” within 
the meaning of S. 470. Where a District 
Magistrate called for the records of a case 
from a Sub-Magistrate in which the Sub- 
Magistrate had refused to accord sanction for 
perjury against a witness under S. 195, 
Cr. P. C. and passed orders under S. 476, 
Cr. P. C., committing the witness for trial 
before the nearest Magistrate; Held, that the 
District Magistrate had no jurisdiction to 
proceed under S. 476. Immediate action is 
contemplated by S. 476, Cr. P. C., and pro- 
cedure taken under it after the lapse of several 
months is illegal. In re ; Subbdraya Vathiar. 

3 Cr. L. J. 118 : 
15 M. L. J. 489 : 2 Weir. 001. 
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-S. 428 — Additional evidence. 


Under S. 428, an , Appellate Court dealing 
with an Appeal may direct additional evidence 
to be taken or itself record such evidence. 
Moni Mohun Mondal v. Iswar Chundcr Mukerjee. 

6 Cr. L. J. 357 : 
6C. L.J. 251. 

-S. 428 — Additional evidence, xohenmny 


be taken by Appellate Court. 

An Appellate Court has jurisdiction, under 
S. 428, to take additional evidence or direct 
additional evidence to be taken to supply 
a formal defect, but the power has to be 
exercised with great care and only when 
the Court is satisfied that the case is one 
of formal proof only. Varadrajulu Naiduv. 
EmpeTor. 20 Cr. L. J. 455 

511. C. 343 : 37 M. L. J. 81 
1919 M. W. N. 669 ; 42 Mad. 885 
A. I. R. 1920 Mad^^28. 

S. 428 — Additional evidence, tvhen to be 


i recorded. 
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time, only it must record its reasons for 
so doing. In re : Bhanii Luxuman Shanbaga. 

11 Cr. L. J. 571 : 
81. C. 145. 

-S. 428 — Applicability — Further evi- 


dence — Poioers of Appellate Court. 

The provisions of S. 428, Cr, P. C., empower- 
ing the Appellate Court to take or call for 
further evidence, do not apply to appeals 
under S. 195, Cr. P. C. In re : Krishna Tteddy. 

11 Cr. L. J. 280 (b) : 
5 I. C. 881 ; 7 M. L. T. 128 : 

20 M. L. J. 102. 


S. 428 — Construction. 


The word “necessary” in S. 428. Cr. P. C., 
does not import that it shoufd be impossible 
to pronounce judgment without additional 
evidence. In re : Narayana Minor L 

25 Cr. L. J. 401 ; 

77 I. C. 481 : A. I. R. 1925 Mad. 106. 

-S. 428 — Cross-examination — Prosecu- 


Per Sundara Aiyar, J. — S. 428, Cr. P. C., docs 
not apply where the prosecution having 
ample opportunities given to produce evidence 
has failed to do so. It applies to cases 
where, the evidence being already on the 
record, the Appellate Court considers it to 
be unsatisfactory, or where the evidence on 
record leaves tlie Court in such a state 
of doubt that to enable it to decide the 
case, it 'considers it necessary to have further 
evidence. Per Phillips and Benson, JJ, — The 
necessity for taking additional evidence under 
S. 428, Cr. P. C., must be determined on the 
particular facts of each ease. Where a 
lower Court is found to have been mis- 
taken in considering ceatain evidence to be 
sutRcient on a certain point, the Appellate 
Court may direct additional evidence to be 
taken. Jeremeaha v. Vas. 12 Cr, L. J. 585 : 

12 I. C. 961 : 10 M. L. T. 506 : 

1911 2 M. W. N. 576. 

Ss. 428, 476-B — Additional evidence 

Appellate Court, jurisdiction of, to lake addi- 
tional evidences. d2S, applicability of, to 
proceedings under S. -176. 

An Appellate Court acting under S. 47G-B, 
Cr. P. tl., has no jurisdiction to take addi- 
tional evidence inasmuch as S. 428, Cr. P. C., 
which empowers the Court to take additional 
evidence has no application to such a pro- 
ceeding. Sami Vannia Nainar v. Periaswatni. 

108 I. C. 638 : 1928 M.’ W.^N^ 73 
27 L. W. 265 : 55 M. L. J. 218 : 

51 Mad. 603 : A. 1. R. 1928 Mad. 391 . 

-Ss. 428, 540— Additional evidence 


tiomvitnesses not cross-examined after charge — 
In appeal, accused wishing to bring such evidence 
before Court — Jurisdiction of Appellate Court 
to direct Magistrate to cross-examine witnesses 
and to decide appeal on receipt of such evi- 
dence. 

Where the prosecution witnesses not having 
been recalled after charge, have not been 
cross-examined and the accused is convicted, 
and if in an appeal by the accused he 
wishes that such' evidence should be brought 
before the Court, the Appellate Court has 
jurisdiction under S. 428, Cr. P . C., to direct 
the Magistrate that the witnesses should be 
cross-examined and their evidence submitted to 
him and then to dispose of the case on receipt 
of such further evidence. Munshi v. Muzaffar. 

40 Cr. L. J. 47 
178 I. C. 422 : 11 R. C. 358 
43 C. W. N. 85 
I. L. R. 1939 1 Cal. 205 
A. I. R. 1938 Cal. 781. 

-Ss. 428, 537— Grounds— J'ltr/Aer evi- 

■ n/tli'Tifi timnn 


—Power of Appellate Court to take additional 
evidence. 

The powers of a Criminal Appellate Court, 
under S. 428 of the Cr. P. C., are not 
analogous to those conferred on a Civil 
Appellate Court under S. 508 of the C. P. C., 
(Act XIV oi' 1882). A Court of Criminal 
Appeal can take additional evidence at any 


Ss qZo, Oj/ — ijrounus — 

dence in appeal-Appellate Court acting upon 
admission of Pleader-Mere sTregulanUj— Ad- 
mission of Pleader in criminal cases— Evidence 
Act (I of 1S72), S. 5S. 

In a case under S. 43 (1) (a) of the Bombay 
Abkari Apt, the question whether the report 
of an Excise Analyst which was admitted in 
evidence in the trial Court without any 
objection, was really, admissible or not was 
raided in appeal; When the Appellate Court 
nroDOsed to have the Analyst examined under 
S 428 Cr. P. C., the accused’s Pleader stated 
that "he did not want to challenge the cor- 
rectness of the certificate and that he was 
prepared to admit that ‘3 ' 

Analyst contained cocaine. The I'i^der 
hirther stated that it -was unnecessary to 
famine the Analyst and that the case may 
he decided on the merits. Upon tms me 
Sessions Jud-e found that the bottle contained 
00 “ and convicted the accused. In 
r^n : He’d, that the Sessmns Judge was 
in acting upon the admission of the 
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with the High Court and unless either of those 
persons have been moved in the first instance, 
the High Court will decline to entertain such 
an application. Chinai v. Emperor. 

29 Cr. L. J. 618 : 

109 I. C. 810 : A. I. R. 1929 Nag. 13. 

S. 435 (4) — Concurrent jurisdiction — 

Revision application presented to Sessions Judge 
— Action by District Magistrate suo motu during 
pendency of application, lohether valid. 

The entertainment of an application under 
S. 435 by a Sessions Judge prevents the 
District Magistrate from dealing with the 
matter suo 7notu. In such a case, the latter’s 
action would not invalidate an order passed 
by the Sessions Judge, Po Gyi v. Emperor. 

17 Cr. L. J. 497 : 

36 I. C. 465 ; 8 L. B. R. 361 : 

A. I. R. 1914 L. Bur. 260. 

S. 435 — Fresh application — Whether 

barred — Revision — Records called for by Sessions 
Judge on his own ^notion and returned without 
interference — Subsequent application by com- 
plainant to re-open the case — Duty of Sessioiis 
Judge. 

A Sessions Judge, who himself calls for the 
records of a case in which the accused has 
been discharged and returns the same wdth 
tlie remark that in his opinion there is no 
cause for interference, is not precluded but 
on the other hand is bound to entertain an 
application for re-opening the case, presented 
by the complainant. He cannot reject such 
application on the ground of his previous 
non-interference on his own motion. Mg Tun 
Myaing v. Ngn Kaub San. 16 Cr. L. J. 711 : 

30 I, C. 999 : 8 Bur. L. T. 243 ; 

A. 1. R. 1915 L. Bur. 7. 

S; 435 — Inferior Court — Meaning of. 

A District Magistrate exercising original or 
appellate jurisdiction is inferior to the Sessions j 
Judge, within the meaning of S. 435 and the I 
latter has, therefore, jurisdiction to call for 
the record of a case decided by the District 
•Magistrate on appeal and make a reference 
to the High Court. Darbari Lai v. Emperor. 

26 Cr. L. J. 1282 : 

89 I. C. 146 : 23 A. L. J. 894 : 

A. I. R, 1925 All. 591. 

S. 435 — Inferior Court — Meaning of — 

Additional District Magistrate, ivhether sub- 
ordinate to District Magistrate— -Order directing 
further enquiry into case disposed of by Addi- 
tional District Magistrate, legality of. 

An Additional District Magistrate, as such, 
is not subordinate to the District Magistrate 
in Burma nor is his Court inferior to that of 
the District Magistrate within the meaning 
of S. 435. Where, therefore, a Distriet Magis- 
trate purporting to act under S. 435 called 
for a case in which the Additional District 
Magistrate had discharged the accused and 
ordered further inquiry before another Magis- 
trate ; Held, that the Distriet Magistrate 
was not legally competent to make such an 
order. Emperor v. Naivab All. 

20 Cr. L. J. 494 : 

51 I. C. 478 : 12 Bur. L. T. 56 : 
A. I. R. 1919 L. Bur. 43. 


Cr. P. CODE (1898), S. 435 

— ; — ; — S. 435 — Inferior Court — Meaning of — 
District Magistrate as Court of Appeal, whether 
inferior to Sessions Judge. 

A District Magistrate sitting as a Court of 
Appeal is an inferior Criminal Court to the 
Sessions Court for the purposes of S. 435, 
Kallu V. Emperor. 23 Cr. L. J. 577 : 

68 I. C. 609 ; 3 Lah. 23 : 
A. I. R. 1922 Lah. 85. 

S. 435 — Inferior Court — Meaning of. 

District Magistrate cannot recommend revi- 
sion of order of Sessions Judge passed on 
appeal. Emperor v. Baijnath Prasad. 

34 Cr. L. J. 947 (2) : 
145 I. C. 393 : 6 R. P. 171 : 
14 P. L. T. 364 : 
A. I. R. 1933 Pat, 305. 

S. 435 — Inferior Court — Meanmg of — 

First Class Magistrate, ivhether subordinate to 
District Magistrate. 

A First Class Magistrate is subordinate to a 
District Magistrate for purposes of S, 435. 
Consequently a District Magistrate can set 
aside an order of discharge passed by a 
First Class Magistrate and order further en- 
quiry. Indar Singh v. Emperor. 

30 Cr. L. J. 490 : 
115 I. C. 539 : 1. R. 1929 Lah, 411 : 

30 P. L. R. 448. 

S. 435 — Inferior Court — Meaning of. 

Magistrate ordering execution of extradition 
warrant is not acting in a judicial capacity. It 
being an executive act. High Court has no 
jurisdiction to interfere on the revision side. 
Sandal Singh v. District Magistrate and Sup- 
erintendent, Dehra Dun. 35 Cr. L. J. 1296 : 

151 1. C. 279 : 56 All. 409 : 
1934 A. L. J. 556 : 
4 A. W. R. 1526 : 
7 R. A. 128 (2) : A. I. R. 1934 All. 148. 

S, 435 — Inferior Court — Meaning of. 

S. 435 applies exclusively to proceedings of 
an inferior Criminal Court. District Magis- 
trate being inferior Court to Sessions Judge’s, 
the former has no jurisdiction to examine 
records of case decided by Sessions Court and 
to make reference to High Court. Emperor v. 
Pafrakhan. 33 Cr. L. J. 474 : 

137 I. C. 525 : I. R. 1932 All. 327 : 

A. I. R. 1932 All. 124. 

S. 435— Inferior Court— Meaning of. 

The term “inferior Criminal Court’’ in S. 435 
does not include a Civil Court exercising its 
power nnder S. 47G of the Code. Babulal v. 
Emperor. 21 Cr. L. J. 270 : 

55 I. C. 286 : 16 N. L. R. 23 : 
A. I. R. 1920 Nag. 146. 

S.' 435 — Inferior Criminal Court — 

Meaning of. 

A proceeding under S. 470 may possibly be 
considered to be one of a ijitasi-criminal nature. 
But a Civil or Revenue Court making an 
inquiry under that section, preliminary to a 
prosecution, does not become a Criminal Court 
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Cr. P. CODE (1898), S. 428 

S. 428 — Scope—Wotd ‘necessary', viean- 
ing oj Section ij confined to prosecuHoti evidence 
or absence of evidence on formal point-Rc-trial 
or taking fresh evidence. 

b. 428, Cr. P. C., which cDubles an Appel- 
late Court to call for additional evidence is 
not rendered inapplicable merely because it 
is not the Court but, the accused that con- 
siders such evidence to be necessary. Neither 
is the section confined in its operation to 
cases of absence of evidence on some formal 
point such as a sanction, nor only to evidence 
for the prosecution. Where all the necessary 
evidence is not before the Appellate Court, 
whether the proper course in any particular 
case is to order a re-trial or merely direct 
further evidence to be taken under S. 428, 
Cr. P. C., is a matter of discretion of the 
Court, apart from what the accused or the 
prosecution may desire. Where the evidence 
not taken by the First Court on accused’s 
behalf is so extensive or so directly bearing 
on the main issues in the case, the Appellate 
Court may order a re-trial : but where such 
evidence on a broad view of the case is com- 
paratively unimportant or would have been 
of no assistance to the defence, the Court 
would merely direct additional evidence to be 
taken. Where the accused strongly protests 
against additional evidence to be taken, he 
cannot be allowed merely to use the irregu- 
larity in procedure of the First Court in not 
taking all the evidence, in order to obtain a 
re-trial of the case. In re : Narayana Menon. 

25 Cr. L. J.401 : 

77 I. C. 481 : A. I. R. 1925 Mad. 106. 

Ss. 428, 439— 6’copr — Appeal — Addi- 
tional evidence, lohcn can be admitted — Power of 
Court, scope of — Admission of additional evidence 
— Revision — Interference by High Court, when 
justified. 

The scope of S. 428 of the' Cr. P. C. is 
prima facie not limited by any consideration 
save that the Appellate Court should be of 
opinion that additional evidence is necessary 
and should record its reasons for such opinion. 
The object of the section is just as much the 
prevention of the escape of a guilty person 
through some carelessness or ignorant pro- 
cedure of the prosscutor or the Magistrate, 
as the vindication of the innocent of a person 
wrongfully accused where the same carelessness 
or ignorance has omitted to bring on the re- 
cord circumstances essential to the elucida- 
tion of truth. In India the onus is placed 
on the Court not merely to listen to the evi- 
dence but to inquire to the utmost into the 
truth of the matter and secure justice. Ac- 
cordingly if any restriction is to be placed 
upon the power conferred on an Appellate 
Court by S. 428 of the Cr. P. C., it cannot 
be that negligence or inadvertence on the part 
of the. prosecution is to be allowed to effect 
a miscarriage of justice ; on the contrary, the 
section is directed to the attainment of justice 
even at a late stage in the proceedings, by 
the introduction of further materials which 
the Court judges- to be essential to a just 
decision of the case. The powers given by 


Cr. P. CODE (1898), S. 429 

S. 428 of the Cr. P.C . to a Criminal Court 
are not less than are given to a Civil Court - 
in the matter of admission of evidence at the 
appellate stage and Courts ought not to cir- 
cumscribe them where the Legislature has 
not seen fit to do so. Even where it might 
itscit in the exercise of its discretion as an 
Appellate Court have declined to admit ad- 
ditional evidence, the Court of revision will 
by no means always interfere with an order 
of ^ the Appellate Court admitting additional 
evidence. To justify interference in revision 
in .such a case the Court must be satisfied 
that the Appellate Court committed an error 
of law which ha.s prejudiced the accused on 
tlic merits. Akhtat Hussaiay, Emperor, 


26Cr. L.J. 1117: 
88 I, C. 595 : 6 P. L. T. 431 ; 
A. I. R. 1925 Pat. 526. 


. S. 429. 


See also Penal Code, 1860, Ss. 302, 379. 

S. 429 — Difference of opinion be- 
tween Judges of Division Bench — Reference to 
third Judge — Duty of Judge. 

In a prosecution for adulteration of ghee the 
accused, having been oonvicted, moved the 
High Court in revision. The Judges of the 
Criminal RevisLoual Bench were of opinion 
that the facts as they stood were not sufficient 
to justify a conviction, but ^vhile one of them 
Avas for acquittal, the other was for a re-trial. 
The matter being referred to a third Judge ; 
Held, that as the case Avas of great public 
importance, a re-trial ought to take place ds 
novo and the procedure laid down in S. 428, 
Cr. P. C., should not be adopted even if the 
.section Avere applicable to the case. Grande 
Penkuia Ralnam v. Corporation of Calcutta. 

19 Cr. L. J. 753 : 

46 1. C. 593 : 22 C. W. N, 745 : 

28 C. L. J. 32 : A. I. R. 1919 Cal. 862. 


S. 429 — Difference of opinion between 

Judges of Division Bench— Reference to third 
Judgc—Dutij of Judge to whom case referred. 

Where on a difference of opinion betAveen 
the two Judges of a Criminal Revisional Bench 
of the High Court, the case is referred- to a ' 
third Judge, the third Judge Avill not differ 
upon a point on Avhich both the referring 
Judges are agreed, unless- there are strong 
grounds for doing so. Grande Venkata Ratnam 
V. Corporation of Calcutta. 19 Cr. L. J. 753 : 

46 I. C. 593 : 22 C. W. N. 745 ; 

28 C. L. J. 32 : A. I. R. 1919 Cal. 862. 

S. 429— Reference, legality of. 

Per Crump, J. — A reference under S. 429, 
Cr. P. C., Avhere the point of difference 
does not necessarily involve conflicting 
'decisions as to the disposal of the Avhole 
case is likely to lead to inconvenient 
results. Sejmal Punamchand V. Emperor. 

28 Cr. L. J. 373 i 
100 I. c. 981 : 29 Bom. L. R. 170 : 
51 Bom. 310 : A. I. R. 1927 Bom. 177. 

-S. 429— Reference to Full Bench. 

Per Buckland. J.—A third Judge to Avhom 
a case is referred under S. 429 of the 
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Cr. P. CODE (1898), S. 250 

S. 250 — Record of reasons — Nature of. 

The reasons must go to show, why it is 
that the Magistrate considers the accu- 
sation against the accused to be frivolous 
or vexatious and why, in his opinion, it is a 
fit case, in which an order for compensation 
should be made, Thadiappan v. Vccrapcrumal. 

26 Cr. L. J. 1501 ; 
90 I. C. 157 : 21 L. VV- 646 : 
A. I. R. 1925 Mad, 1139. 

S, 250 — Record of reasons — Reasons, 

nature of. 

The reasons which have to be recorded by 
the Magistrate passing an order under S. 250, 
are why he directs compensation to be paid 
and not why he regards the complaint as 
false and frivolous or vexatious. It is beyond 
his power to discover why the complaint 
made is a false one. Ma Sin v. Maung Maung 
Lap. 37 Cr. L. J. 773 ; 

163 I. C. 163 ; 8 R, Rang. 613 : 
14 Rang. 378 ; A. I. R. 1936 Rang. 230. 

S. 250 — Record of reasons — Nature of. 

“ That no case is made out against anj"- of 
the -accused, that some of the accused were 
added ve.xatiously, that the complainant 
has shown no cause why he should not be 
ordered to pay compensation and that, 
therefore, he is directed to pay compensa- 
tion,” is not a proper compliance with the 
provisions of S, 250, Cr, P. C. Thadiappan v. 
Veeraperimal. 26 Cr. L. J. 1501 : 

90 I. C. 157 : 21 L. VV. 646 : 
A. I. R. 1925 Mad. 1139. 

S, 250 — Record of reasons— Necessity 

of. 

Under S. 250, before ordering any person to 
pay compensation, the Magistrate must call 
upon him forthwith to show cause why he 
should not pay compensation and the Magis- 
trate shall record and consider any cause 
which the complainant or informant may 
show. VVdiere the Magistrate does not record 
any statement made by the complainant 
as showing cause against his being ordered to 
pay compensation, but in his order he states 
the points that he raised, that is not sulficient. | 
The Magistrate must record the w'ords used I 
by the complainant when showing cause unless 1 
of course complainant chooses to put his 
reasons into writing. If this is done, and the 
writing is filed, it would obviously be un- 
necessary for the Magistrate to record it 
again, and filing the written submission would, 
in effect, be recording the cause shown. 

Unless this is done, the order of compensa- 
tion is bad. The King v, Maung Thoung 
Slme. 39 Cr. L. J. 642 ; 

175 I. C. 639 : 11 R. Rang. 9: 
A. I. R. 1938 Rang. 161. 

— S. 250 — Record of reasons — Necessity of. 

Even in summary trials, where the Magis- 
trate or Bench acts under S. 250, the re- 
quisites* of that section as to recording of 


j Cr. P. CODE ri898), St 250 

reasons must be carried out. Palani Goundan 
V. Krishnappa Goundan. 32 Cr. L. J. 207 ; 

129 1. C. 37 ; 59 M. L. J. 319 : 
32 L. W. 283 : 1. R. 1931 Mad. 181 : 

1930 M. W. N..1047 : 
A. 1. R. 1930 Mad. 329. 

S. 250 — Record of reasons — Necessity of 

— Failure to comply, effect of. 

The direction contained in proviso (o) to 
S. 250 are mandatory and the failure by a 
Magistrate to record and consider each and 
every objection urged by a complainant 
vitiates the proceedings. Deonarain Mahto 
V, Chhatoo Rant. 23 Cr. L. J. 261 ; 

66 I. C. 325 -. 3 P. L. T. 203 ; 
A. I. R. 1922 Pat. 157. 

S. 250 (a)— Record of reasons — Neces- 
sity of. 

Magistrate trying a case summarily is bound 
to record under the Proviso to S. 250, any 
objection which the complainant or informant 
may urge, and that the omission to comply 
with the proviso in this respect is not cover- 
ed by S. 537; or by S. XV of the Schedule to 
the Criminal Justice Regulation. Emperor v. 
Nga Five. 5 Cr. L. J. 298 ; 

U. B. R. Cr. 1906 Cr. P. C. 51 : 

13 Bur. L. R. 161. 

S. 250 (2) — Record of reasons — Neces- 
sity of. 

Before making order for compensation 
under S, 250, it is the duty of the Magistrate 
to state his reasons for requiring the complain- 
ant to pay the compensation. Krishna Datt 
V. Brahma Datt. 38 Cr. L. J. 191 : 

166 I. C. 341 : 1937 O. L. R. 15 : 
9 R. O. 306 : 1937 O. W. N. 98 : 
A. I. R. 1937 Oudh 269. 

— S. 250— Restitution— Compensation to 

accaused — Restitution on cancellation of order. 

When compensation awarded to an accused 
under S. 250, has been paid by the complai- 
nant and the order awarding it has been subse- 
quently set aside, the compensation may be 
recovered under S. 547. Emperor v. Hira Nand. 

1 Cr. L. J. 32 : 
5 P. L. R. 5 : 29 P. R. Cr. of 1903. 

S. 250 — Revision— Compensation by Divi- 
sional First Class Magistrate — Powers of revision 
by District Magistrate— Jurisdiction— Revision by 
District Magistrate of an order of discharge— 
Procedure. 

The District Magistrate has no power to revise 
the order of a Subordinate First Class Magis- 
trate awarding compensation under S. 250. 
Where a District Magistrate is asked to revise 
the order of a Divisional Magistrate, discharg- 
ing an accused person and at the same time 
directing the complainant to pay compensation 
to the accused under S. 250, the proper course, 
for the District Magistrate to adopt is either 
to decline to interfere, or if he thinks inter- 
ference necessary, to refer the matter to the 
High Court, which can deal both with the order 
of discharge and with\the order for payment 
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Cr. P. CODE (1898), S. 432 

S. 432 — Reference. 

The power of reference conferred upon the 
Presidency Magistrate by S. 432 of the Code 
is conhned to questions of law which the 
Magistrate^ requires to decide in order to 
perform his duty in disposing ^ of the case 
before him and the Magistrate ought not to 
refer to the High Court questions of law 
unless they are matters upon which he has a 
duty to make up his mind. Emperor v. 
Giriah Chunder. 31 Cr. J; 506 : 

123 I. C. 433 : 34 C. W. N. 13 ; 

50 C. L. J. 408 : 57 Cal. 1042 : 

A. I. R. 1929 Cal. 756. 

S. 432— Interference by High Court — 

Reference by District Magistrate — Opinion soli- 
cited. 

Except in cases where there is a reference 
under S. 432 a High Court cannot and will 
not express an opinion upon any question 
unless it is brought before it in the ordinary 
way by application for revision. Crown v. 
BakuU. 9 Cr. L. J. 248 : 

1 S. L. R. 4. 

S. 432 — Reference — Nature of — 

Making of reference in form which involves 
giving decision on law divorsed from facts is un- 
desirable — Desirable course is to use second part 
ofS. 432. 

Although the Presidency Magistrates have, 
under S. 432, the power to refer for the 
opinion of the High Court any question of 
law which arises at the hearing of any case 
pending before tliem, it may be undesirable 
to make the reference in the form which 
involves giving a decision on law, divorced to 
some extent from the facts. The more de- 
sirable course is for the Magistrate to use 
the second part of S. 432. By adopting this 
Course, duplicity of hearing in both Courts 
would probably be avoided and all the facts 
would be before the High Court once for all. 
Emperor v. Himendra Prosad Ghosh. (S. B.) 

40 Cr. L. J. 782 ; 

183 I. C. 349 : 69 C. L. J. 599 : 

43 C. W. N. 950 : 12 R. C. 153 : 

I. L. R. 1939 2 Cal. 411 ; 

A. I. R. 1939 Cal. 529. 

S.. 432— Reference— Rc/ere;ice by Chief 

Presindency Magistrate— Summoning accused 
tinder one section — Evidence disclosing offence 
under another section— Charge, whether can be 
amended— Test— Magistrate, competency of. 

On examining the complainant, the Chief 
Presidency Magistrate summoned the accused 
under Ss, 120-B, 193, 182 and 211, Penal 
Code, and after hearing the prosecution evi- 
dence framed charges under Ss. 193 and 120-B, 
Penal Code. It was comended on behalf of 
the accused that in the absence of the 
sanction of the Local Government, the Magis- 
trate could not take cognizance of the offence 
under S. 120-B. The Magistrate then proposed 
to draw up a fresh charge under S. 193 read 
with S. 109, Penal Code, and - referred the 
question of law as to whether he could do so 
to the High Court. Biroo Sardar v. Ariff. 

26 Cr. L.J. 302: 

84 1. C. 446 : A. I. R. 1925 Cal. 579. 


Cr. P. CODE (1898) , S. 435 

~ 432— Reference under Calcutin 
Municipal Act— Applicability of— Reference bo 
Municipal Magistrate of Calcutta under Calcutti 
Municipal Act {in B. C. of 1899), Ss 3 im 
343, 442, applicability of—“ Owner of land •’ 
meaning of— Chairman’s duly-Service of notiLo 
on owner and occupier. 

The term “owner of land as defined in 
S. 3, Sub-s. (32), Calcutta Municipal Act 
includes the landlord. The duty of removing 
« which comes within the terms of 

a. 343 after notice has been served falls 
clea.rly amongst others, on the landlord 
Under S. 343, Calcutta Municipal Act, the person 
who IS the owner of the land, having had a 
notice served upon him, is liable tocomnlv 
with the terms thereof. S. 442, Calcutta 
Municipal Act, does not, in any manner, abridge 
the power that is conferred by S. 343. S 442 
Calcutta Municipal Act, provides that if the 
Chairman considers a building to be in so 
dangerous a state as to render immediate steps 
necessary for the safety of the public, he is 
to take those steps and then to serve notices 
on the owner and occupier. This section' 
contemplates a case of much greater urgency 
than S. 343 does, and in no way limits the 
powers of the Chairman under the latter 
section. Corporation of Calcutta v. Manmolha 
Nath Set. 16 Cr. L, J. 317 : 

28 I. C. 653 : 19 C. W. N. 391 : 21 C. L. J. 497 : 

A. I. R. 1915 Cal. 728. 

S. 432 — Reference — Who can make — 

Reference to High Court— District Magistrate, 
whether competent to make reference — High 
Court's revisional powers. 

A District Magistrate has no power under 
S, 432 to refer a case to the High Court as 
that section only applies to Presidency 
Magistrates, and though the Court has 
-jurisdiction under S. 439 to exercise its powers 
of revision, whatever the source of its 
knowledge, a High Court would not, as a rule, 
exercise those powers in a case where the 
Magistrate making the report, has jurisdiction 
to dispose of the matter himself. Emperor v. 
Rahimdino. 28 Cr. L. J. 978 : 

105 I. C. 802 : A; I. R. 1928 Sind 69. 

S. 433. 

5ee also Cr. P. C., -1898, S. 403. 

S. 434. 

Sec also Cr. P. C., 1898, Ss. 299 (a), 403 . 
-S. 434— Interference by High Court. 


Wh'ere the view of an offence taken by the 
Sessions Judge though most favourable to the 
accused, is not clearly wrong, the High Court 
will njt interfere with it in revision. Natha v. 
Emperor. 29 Cr. L. J. 366 : 

108 I. C. 265 : A. I. R. 1928 Lah. 546. 

._S. 435. 

— — Acquittal. 

Applicability. . ^ , . j. . , 

Calling for records— Whether judicial 

proceeding. 

Concurrent jurisdiction. 

Fresh application— Whether barred. 



^ 52 ? 


Atii INDIA CRIMINAL DIGEST (1904—1940) 


2528 


Cr. P. CODE (1898), S. 435 

prosecution does not justify the framing of a 
charge. Modi Shah v. Crown. 

ICr.L.J. 698: 
5 P. L. R. 285. 

— S. 435 — Interference — Grounds for — 

Order by Magistrate relating to disposal of pro- 
perty on acquittal of accused-^Sessions Jtidge, 
power of, to set aside order. 

A Sessions Judge has no power to pass any 
orders setting aside an order passed by a 
Magistrate under S. 517 when no appeal 
against the conviction or sentence is 
■pending before the Sessions Judge. Mating 
' Mra Tun v. Mra Kra Zoe Pru. 

29 Cr. L. J. 958 : 
III I. C. 878 : 6 Rang. 259 : 
A. I. R. 1928 Rang. 240. 

S. 435 — Interference — Grounds for — 

Penal Code {Act XLV of 1860), S. 182— Com- 
plaint of theft compromised — Prosecution under 
S. 182, Penal Code, propriety of. 

Where a complaint of theft brought by a 
person against his brother was compromised 
and thereafter the complainant was prosecuted 
under S, 182, Penal Code : Held, quashing 
the proceeding under S. 435 that this was 
not a case in which any action ought 
to have been taken or any proceedings insti- 
tuted. Chaitan Lai v. Emperor. 

19 Cr. L. J. 730 ; 
46 I. C. 410 : 16 A. L. J. 734 : 
A. I. R. 1918 All. 100. 

S. 435 — Interference — Grounds for — 

Penal CodeJ^Acl XLV of 1860), S. 406 — Criminal 
breach of trust — Article given to accused 
under written agreement — Competency of criminal 
Courts to decide, whether agreement was real or 
noininal. 

Where a person is accused of criminal breach 
of trust in respect of articles delivered under 
a written instrument, which expressly recites 
that they were returned to him after money 
received, it is not open to a Magistrate to 
launch into an enquiry whether the instru- 
ment represents a real transaction between 
the parties or^ a mere benami arrangement 
constituting the' accused a trustee in respect of 
those articles. In re : Gokavarapu Perayya. 

18 Cr. L. J. 34 ; 
34 I. C. 866 : 4 L. W. 198 : 
1916 M.W. N. 158: 

I S- 435 — Interference — Grounds for — 

Proceedings under — Person convicted no t contest- 
ing, propriety of conviction. 

Under the very extensive powers contained 
in S. 435; the High Court can call for and 
examine the record of proceedings if the 
necessity for so doing has been brought to 
its notice in any manner, and it is satisfied 
that there are a priori grounds for apprehend- 
ing a miscarriage of justice, but it should be 
loath to interfere in case of a person convicted 
in a criminal case, if that person is an adult of 
ordinary intelligence when that person himself 


Cr. P. CODE (1898), S, 435 

in no way contests the propriety of his con- 
viction. Narain Prasad v. Emperor. 

71 1. C. 243 : 20 A. L. J. 909 MS All! lil: 
o ... A. I. R. 1923 AIL 85. 
S. 435— Interference— Grounds for. 

Proceedings under S. 145 are not within 
jurisdiction unless the procedure prescribed 
therein is strictly adhered to. Where it 
appears that a party to the dispute has 
had no opportunity of appearing and puttina 
in his written statement, the proceedings 
will be set aside. Madho Prasad v. Jaggansi. 

' .. 20 Cr. L. T. 775 : 

53 I. C. 615 : A. I. R. 1918 Nag. 44. 

S. 435— Interference — Grounds for— 

Proceedings under S. 145 — Revision— High 
Court, power of interference of, when can be exer- 
cised — J urisdiction — Procedure — Party not given 
opportunity to appear, effect of. 


Ordinarily orders passed under S. 145’will 
not be interfered with under S. 435 but 
where an order purporting to be under the 
former section exeeeds the powers given 
by it, the High Court will interfere, especially 
where there has been material irregularity 
■which has prejudiced a party to the proceed- 
ings. Madho Prasad v. Jaggansi. 

20 Cr. L. J. 775 : 

53 I. C. 615 : A. I. R. 1918 Nag. 44. 
S. 435 — Interference — Grounds for — Pro- 
secution evidence same against several accused— 
Acquittal of some accused — District Magistrate, 
order of, directing trial of other accused, propriety 
of — Revision — High Court, power of interference of. 

A complaint having been lodged against eight 
persons, the Magistrate tried five of them, the 
other three having absconded. At a later 
stage, however, they surrendered but they were 
not put on their trial. Having considered all 
the evidence for the prosecution, the Magistrate 
came to the conclusion that the complainant 
had failed to establish the charge against the 
accused, and after acquitting the five accused 
on their trial, he asked for orders from the 
District Magistrate as to whether the prosecu- 
tion should .be continued against the other 
three. The District Magistrate though of the 
opinion that the evidence against them being 
the same as that produced against the other 
accused, the prosecution could- not succeed, 
nevertheless, ordered the continuance of pro- 
ceedings against them directing the transfer of 
the case to another Magistrate for trial : Held, 
that the High Court was competent to interfere 
in the matter under S. 485 and that having 
regard to the judgment of the trial Magistrate 
and to the observations of the District Magis- 
trate, the prosecution of the applicants should 
not be proceeded with as no useful object could 
be served thereby. Jai Narain Lai v. Emperor. 

19 Cr. L. J. 727 : 

46 I. C. 407 : 16 A. L. J. 458 : 

A. I. R. 1918 All. 106. 


S. 435 — Interference— Grounds for — Re- 
vision against acquittal — Appellate Court, duty 
of— Evidence, discussion of— Criminal trespass— 
Civil dispute. „ ^ 

It is not a good. reason for an Appellate Court 
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Cr. P. CODE (1898), S. 435 

“ 77“?’ — Concurrent Jurisdiction — 

Application for revision— Practice. 

It is not the practice of the High Court to 
entertain an application for revision, under 
S. 439, against an order of a Sub-Divisional 
Magistrate, unless the applicant has first 
moved the Sessions Judge under S. 435 to make 
a reference to the High Court under S. 438 of 
the Code. Rash Behari Saha v. Phani Bhusan 
Haidar. 22 Cr. L. J. 650 : 

63 I. C. 410 : 48 Cal. 534 : 

' A. I. R. 1921 Cal. 76. 

S. 435 — Concurrent jurisdiction — 

Application to the District Magistrate under — 
Subsequent application to the Sessions Judge — 
If entertainable. 

After an application had been made to the 
District Magistrate under S. 435, no further 
application under the same section could be 
entertained by the Sessions Judge even though 
the Sessions Judge was ■ not applied to, to 
revise the order passed by the District Magis- 
trate in revision, but only to call for the 
record and refer the District Magistrate’s order 
to the High Court. Karparasundram Pillai v. 
Emperor. 5 Cr. L. J. 132 : 

2 M. L. T. 24 : 17 M. L. J. 153. 

S. 435 — Concurrent Jurisdiction — 

Grounds for. 

The High Court will not entertain an applica- 
tion for revision in circumstances where the 
District Magistrate and Sessions Judge have 
concurrent revisional jurisdiction with the 
High Court, unless some special grounds are 
shown, Krishnadatta v. Badri. 

33 Cr. L, J. 195 : 
135 I. C. 701 : 8 O. W. N. 1027 : 
I. R. 1932 Oudh 61 : A. I. R. 1931 Oudh 418. 

S. 435 — Concurrent jurisdiction — High 

Court — Practice — Application for revision — 
Concurrent jurisdiction of District Court or 
Magistrate — Application should first be made to 
loiuer Court for reference. 

The High Court will not entertain on applica- 
tion for revision in criminal cases where the 
District Court or Magistrate has concurrent 
revisional jurisdiction with the Higli Court, 
though the jurisdiction is not final, save on 
some special ground shown, unless a previous 
application shall have been made to tlie lower 
Court. In re ; Bhuyan Abdus Sobhnn Khan. 

10 Cr. L. J. 190 : 
2 I. C. 846 : 36 Cal. 643 ; 
13 C. W. N. 753. 

S. 435 — Concurrent jurisdiction — High 

Court when to be moved — C meurrent revisional 
jurisdiction of District Magistrate or Sessions 
Court with High Court — Remedy in lower Courts 
to be exhausted before revisional application to 
be made in High Court — Magistrate acting only 
on evidence of Sub- Registrar as to admission of 
receipt of consideration — Allowability of. 

In cases where the District Magistrate or the 
Sessions Court has coiearce.it revisional juris- 
diction with the High Court, an application for 
revision will not be entertained in the High 
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Court until the petitioner has exhausted his re 
medy in the lower Courts. As to the merits the 
Magistrate should not have acted merely on 
the evidence of the Sub-Registrar as to the 
admission of the receipt of the consideration 
but should have charged the accused and 
examined the witnesses for the defence if 
any. Moung Po Tha v. Tun Aung Gyaw. ’ 

1 Cr, L. j! 1075 : 

10 Bur. L. R. 346. 

S. 425— Concurrent jurisdiction— Nature 

of— Complaint dismissed by District Magistrate 
under S. 203, Criminal Procedure Code— No 
revision to Sessions Court— Revision to High 
Court direct, if competent. 

It is not an inflexible rule that no revision 
lies to the High Court unless the party has 
first applied to the Sessions Court. The juris- 
diction conferred by the Cr. P. C. on the High 
Court is wide and it ought not. to be fettered 
by any hard and fast rule. Basavana Gowdv. 
Krishna Rao Naidu. 16 Cr. L. J. 794 : 

31 1. C. 650 : 2 L. W. 1126 : 

A. I. R. 1916 Mad. 713. 

^ S. 435 — Concurrent jurisdiction — Pro- 
cedure — Ground for, departure from. 

The mere fact that the case is one in which 
the Sessions Judge has no power to pass final 
orders but will have to refer the case to the 
High Court for such orders, should he see 
cause to do so, does not furnish any sufficient 
reason for departing from this rule of practice. 
Bajirao v. Dadibhai. 27 Cr. L. J. 71 ; 

91 I. C. 217 : A. I. R. 1926 Nag. 285. 


S. 435 — Concurrent jurisdiction — Revi- 
sion petitions — Sessions Court — High Court — 
Exceptions. 

Unless special grounds e.xist which justify an 
immediate resort to the High Court, all revi- 
sion applications should ordinarily be made^ to 
the Sessions Judge who has under Ss. 435 to 
438 jurisdiction concurrent with the High 
Court to entertain them. Bajirao v. Dadibhai. 

27 Cr. L. J. 71 : 

91 1. C. 217 : A. I. R. 1926 Nag. 285. 


S. 43S— Concurrent jurisdiction— Revi- 
sion competent to lower Court — High Court, whe- 
ther should entertain application. 

Where an application can he made in -revision 
to a lower Court, the High Court should not 
under ordinary circumstances, entertain an 
application in revision, unless an application 
has already been made to the lower Court. 

Sat Narain Singh v. Emperor. t onn ■ 

24 Cr. L. J. 275 . 

71 I. C. 995 : 25 O. C. 37 : 
9 O. L. J. 280 : A. I. R. 1922 Oudh 147. 

-S 425— Concurrent jurisdiction— Reyi- 


ion-Concurrcnt J‘^’^i‘^diction of High Com^^^ 
tessions Judge or District Magistrate-Duty of 
ggrieved party to move such authorities first. 

An application for revision against a convic- 
ion and sentence of fine for an “"f,® 

. 500, Penal Code, can be entertained by the 

listrict Magistrate, or Sessions 

ave concurrent jurisdiction in this matter 
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■ S. 435— Interference-Grounds for. 

Where an accused ivas discharged by a 
Second Class Magistrate who tried the case 
but the District Magistrate set aside the 
order of discharge and directed further 
inquiry into the case by the First Class 
Divisional Magistrate of the place, on the 
ground that the Sub-Magistrate misappre- 
ciated the evidence and arrive'd at a wrong 
conclusion on the facts : Held, that the order 
of the District Magistrate was illegal and ought 
to be set aside. Lakshminarasappa v. Mekala 
Vcnkalappah. T Cc. L. J. 267 : 

3 M. L. T. 230 ; 18 M. L. 57 ; 

31 Mad“ 133. 

Ss. 435, 195 (1) (b), 476 — Interference 

— Grounds for — Sanction to prosecule — High 
Court — Bevision. 

Where an order to prosecute coming within 
the words “ on the complaint of such 
Court” in S. 195 (1) (b) is passed under 

Ss. 195 (1) (b) and 476, the High Court 
cannot interfere in revision any more than 
it could with an order under S, 476 alone, 
unless indeed the jurisdiction of the Court 
has been exceeded. In re : Jivabhai Khusal. 

2 Cr. L, J. 54 : 
Bom. L. R. 84. 

Ss. 435, 439, 440 — Interference — 

Grounds ^or — Question o' fact — Revision — 

Parlies, vahether entitled to be heard, 

A Magistrate trying a case is entitled to 
his opinion on facts and his order is not 
liable to be set aside in revision merely because 
he has not acted according to a superior 
Court with “ fair-mindedness and breadth of 
vision.” Hais Khan v. Emperor. 

26 Cr. L. J. 527 : 
85 I. C. 367 : 

1 d. W. N. 878 : A. I. R. 1925 Oudh 558. 

S. 435 (3) — interferenee— Grounds for 

— High Court’s poiver to revise an order , under 
S. Ui, Cr. P. C,, having regard to the provisions 
of S. 465 (3). 

Held, that though, having regard to the 
provisions of S. 435 (3), it is not open to 
the High Court to consider on revision the 
propriety of orders within the scope of 
S. 144, it ij open to it to reverse an order 
which, being altogether outside the scope 
of the section, a Magistrate has no juris- 
diction to make. Isab Mondal v. Emperor. 

1 Cr. L. J. 248 ; 
8 C. W. N. 373. 


-Ss- 435, 439— Interpretation of. 


»s. 435 and 439 of the Cr. P. C. must he 
ad togetlfer, and if a case is outside Ss. 435, 
439 cannot apply to it. Moiram Bewah v. 
Irijan Sardar, 21 Cr. L. J. 25 

54 I. C. 169 : 24 C. W. N. 97 
31 C, L. J. 183 ; 47 Cal. 438 
A. I. R. 1920 Cal. 417. 


. — ! Ss. 435, 439— Letters Patent (Cal.), 

Cl. 36— Differenec of opinion behocen Judges — 
Opinion o' Senior Judge (o prevail. 

Even if the -provisions of S. 36 of the Letters 
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before the Hjgh Court m its original or appel- 
late jurisdiction, in the absence of any pro- 
visions to the contrary, in the ease of a differ- 
ence of opinion between the Judges, the 
decision of the Senior Judge should prevail in 
accordance with the principle laid down in 
S. 36 of the Letters Patent. Moiram Bewah v 
Mrijan Sardar. 21 Cr. L. T. 25 

54 r. C. 169 : 24 C. W. N. 97 
31 C. L. J. 183 : 47 Cal. 438 
A. I. R. 1920 Cal. 417 


-S. 435 — Miscellaneous. 


When a considered order has been made on a 
complaint by a .Magistrate, it is not open to 
the District Magistrate to order a further 
inquiry into the complaint. A second applica- 
tion on the same facts should not be enter- 
tained. C/iunnu Sonar v. Kripa Sankar Misra. 

34 Cr. L. J. 923 : 

145 I. C. 280 : 6 R. P. 150. 


S. 435 (1) — Miscellaneous — Interpreta- 
tion of provisions — Finding, sentence or order 
in S. 435 {!) are three separate matters. 

The words “ finding, sentence or order ” in 
S. 435 (1), are three separate matters and are 
separated by the disjunctive conjunction “ or ” 
— “ finding or sentence or order.” SatNarain 
Lai V. Emperor. 41 Cr. L. J. 876 : 

190 I. C. 225 : 1940 A. L. J. 462 ; 
1. L. R. 1940 All. 539 ; 13 R. A. 188 i 
A. I. R. 1940 All. 426. 

Ss. 435, 144 — Order under S. 144— 

Revision, 'When competent. 

S. 435 (31 expressly excludes the e.xercise of 
revisional powers in matters referred to in 
S. 144 thereof ; the High Court has merely to 
satisfy itself that the facts found fall within 
that section so as to give jurisdiction to the 
Magistrate. In re; Cowasjee Jehangir Ready- 
money. 22Cr.L.J.S21; 

62 I. C. 409 s 22 Bom. L. R. 157, 

Ss. 435, 439 — Order prohibiting 

Mukhtyars from practising— 1/ revisable. 

An order prohibiting Mukhtyars from practis- 
ing can be revised by the High Court under 
Ss 435 and 439. In re ; Rajirao Abaji Kulkarni. 

29 Cr. L. J. 226 ; 
107 I. C. 56 •• 29 Bom. L. R. 1587 : 
■ A. I. R. 1928 Bom. 33. 


S. 435— Power of Additional Sessions 

Judge— Discharge, order of— Additional Sessions 
Judge, power of, to set aside order and direct 
further inquiry. 


An Additional Sessions Judge has jurisdiction 
to examine the records of a case transferred to 
him by the Sessions Judge in Avhich the accused 
has been discharged, and to set aside the 
order of discharge and direct further inquiry. 
Jvezar Husain v. Emperor. 21 Cr. L. J. 293 : 

55 1. C: 341 : A. 1. R. 1920 All. 55. 


_S. 435— Power of District Magistrate 

—Powers of District Magistrate to revise orders 
o' discharge passed by Subordinate Magistrates 
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by virtue of such 
peror. 


inquiry. Tliakar Dass v. Em- 

15 Cr. L. J. 217 
22 I. C. 1001 : 17 O. C_25 
A. I. R. 1914 Oudh 225 


■ S. 435 — Interference— Discre/ion of. 

Discretion ought only to be exercised in order 
to prevent substantial injustice,- or, where 
there is involved a point of law of general 
importance which may govern other cases 
Emperor v. Shrirang Jaydba Vicharc. 


34 Cr. L. J. 142 : 
141 I. C. 339 : 56 Bom. 554 : 
34 Bom. L. R. 1444 : 
I. R. 1933 Bom. 77 (1) ; 
A. I. R. 1932 Bom. 637. 


•S. 435— Interference— Grounds for. 


A and B brought a complaint , against C 
for dishonestly inducing them to hand over 
to him two valuable securities, for which they 
had not received full consideration. Sub- 
sequently C brought a suit on the securities 
against A and B and obtained a decree on 
the merits. The Criminal Court, however, 
framed a charge of cheating against C ; Held, 
that the Magistrate ought to have exercised 
a wise discretion by staying, of his own 
motion, proceeding? in his Court pending the 
decision of the Civil Court, and should have 
accepted- that decision as finally settling 
the disputes between the parties. Emperor 
v. Bishen Das. 12 Cr. L. J. SO : 

8 I. C. 1161 : 33 P. R. 1910 Cr. 
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S, 279 , Penal Code : Held, that although the 
trial was irregular and the accused might 
possibly have been convicted under S. 279 
Penal Code, since there was a conviction and 
a substantial punishment, the High Court 
would not interfere in revision. Bishan Sinsh 
v.Ismail. 28Cr.L. J.757: 

103 I. C. 837 : 6 Bur. L. J. 81-: 
A. I. R. 1927 Rang. 240. 

S. 435— Interference— Grounds for— 

Acquittal— Revision— Interference by High Court. 


High Courts do not, as a rule, interfere in 
revision with orders of acquittal which can 
be appealed against by the Local Government. 
The fact that a Magistrate has passed an order 
of acquittal in spite of evidence which would 
have justiQed a conviction, is not a good ground 
for directing-a re-trial on a reference by the 
District Magistrate. Emperor vr Chandika 
Singh, 27 Cr. L. J. 823 : 

95 I. C. 599 ; 24 O. C. 4. 


S. 435 — Interference — Grounds for — 

Complaint by father for delivery of daughter from 
wrongful cenfinement of person to custody 'of her 
mother — Order accordingly passed— Subsequent 
discovery that girl was married — Proceedings 
against father under S. 215— No sentence passed— 
Special Magistrate handing over girl to husband 
— Order set aside by District Magistrate — Order 
held loithout jurisdiction. 


S. 435 — Interference — Grounds for. 

A District Magistrate ordered further inquiry 
in a case where the accused were discharged 
under S. 253, without giving notice to the ac- 
cused : Held, that the order of the District Mag- 
istrate was irregular, though not illegal. Dasari 
Venkata v. Reddy Sanajeevi. 

15 Cr. L.J. 619 (a) : 

25 I. C. 627 : 16 M. L. T. 285 : 

A. I. R. 1915 Mad. 337. 

S. 435 — Interference — Grounds for. 

A High Court should not interfere wdth an 
order of acquittal where the question is as to 
the appreciation of evidence or where there 
is no patent error or defect in the order of 
acquittal which has resulted in grave injustice. 
Vellayanambalam v. Solai Servai. 

16 Cr. L. J. 600^ 
30 I. C. 152 : 28 M. L. J. 692 : 

1915 M. W. N. 540 ; A. I. R. 1916 Mad. 931. 

S. 435 — Interference — Grounds for — Ac- 
cused. charged for rash driving — Conviction for 
offence under R. 60 of Motor Vehicles Rules — Ir- 
regularity — Revision — Interferenec. 

A motor-driver was prosecuted for rash 
driving under S. 279, Penal Code, and was 
fined under R. 00, Motor Vehicles Rules, for 
not stopping when the accident occurred. The 
District Magistrate submitted the proceedings i 
with a recommendation that the accused be re- 
tried on the ground that the trial was irregular 
and that he should have been convicted under ' 


Upon a complaint by the father for delivery of 
his daughter who was in wrongful confinement 
of certain person to the custody of her mother, 
the Court passed the orders accordingly. It, 
however, transpired that the girl was already 
married and proceedings under S. 215 were 
started against the father. No sentence was 
passed, production of the girl was ordered and 
she was handed over to her husband. The 
order was set aside by the District Magistrate 
in revision and it was ordered that the girl 
should remain in her monther’s custody : Held, 


that under S. 435 it was open to the com- 
plainant, to make an application in revision 
igainst the order of the Special Magistrate Before 
the District Magistrate. If, however, the 
District Magistrate decided, upon a considera- 
tion of the application and examination of 
the record, that the order of the Special Magis- 
trate was unjust, then he could only act under 
S. 438. Under this section all that the District 
Magistrate can do is to refer the matter to the 
High Court with, his recommendation. The 
District Magistrate’s powers under S. 438, refer 
to sentences imposed against the applicant 
before him. The District Magistrate, however, 
can only act under S. 552, where there is a 
complaint before him on oath of the abduction 
or unlawful detention of a woman or^ of a 
liemale under the age of 10 years. Hence, in the 
ibsence of tliese requisites, the order ot the 
Magistrate was , without, jurisdic^on. 

38 Cr. L. J . oUl 

166 I. C. 847 : 1936 A. L. J. 1097 
9 R. A. 455 : 1936 A. W. R. 920 
A. I.R. 1936 All. 852, 
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an accused with an offence, although no 
appeal lies in respect of the order. Very 
wide powers of revision are conferred on 
High Courts under S. 489 and it is with 
particular reference to non-appealable orders 
that High Courts are empowered to act as 
Courts of Revision. The High Court can, 
with reference to any particular order 
(whether appealable or not) exercise all or I sioner. 
any of the powers which, under S. 423, an 
Appellate Court could exercise if that order 
happened to be one open to appeal. It 
was not intended by the Legislature that 
High Court’s powers of revision were to 
be limited merely to orders from which an 
appeal would lie. Emperor v. Bishen Dus. 

12 Cr. L. J. SO ; 

8 I. C. 1161 : 33 P. R. 1910 Cr. 

S. 435— Power of High Court, whether | sioner. 

■ limited. 

In a criminal revision the High Court 
will not look into the evidence at all, 
unless the applicant in revision can make 
out that a special occasion has arisen 
which required the Court to look into the 
evidence. Such an occasion may be made 
out either from the Avay in which the trial 
has been conducted in the First Court or 
in the Court of- First Appeal; or upon a 
persual of the judgment of either Court on 
its face; or from the omission of the lower 
Court to consider some outstanding circum- 
stance in the case from erroneous state- 
ments in the judgment. Where an occasion 
for enquiring into the evidence has been 
made out, it is the duty of the High Court 
to ex;vmine the entire facts of the case. 

After such an“ examination the Court Avill 
not interfere as lightly as it would if it 
was a matter of appeal and not revision. 

The distinction may be a fine one but it | 
is a distinction, the distinction being that 
in disposing of a criminal appeal the Court 
will interfere unless it is afiirmatively 
satisfied as to the guilt of the appellant, 
while in revision the Court will not inter- 
fere unless the conscience of the Court is 
aroused to such an extent as to compel 
the Court to expressly say that the appli- 
cant ought not to have been convicted on 
the evidence. The High Court is not de- 
barred in revision from entering into a 
discussion of, and looking into, the evidence 
and the facts in order to find out if there 
has been a miscarriage of justice and from 
interfering with the finding of lower Courts 
on facts, if the ends of justice so require, 

S. 439 read with S. 435 clearly gives power 
to the High Court to go into the facts and 
set aside the finding, sentence, or order 
of any Court if it is incorrect on merits, 
the new provisions having expressly widen- 
ed the power of the High Court. Bam 
Kishim Misscr v. Emperor. 18 Cr. L. J. 915 : 

42 I. C. 147 : 2 P. L. W. 289 : 

A. I. R. 1917 Pat. 662. 

-Ss. 435, 439 — Power of High Court — 
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The High Court has power under Ss. 435 and 
439 to order further enquiry in a case in which 
a Presidency Magistrate has discharged an 
accused person. Protab Singh v. Khan 
Mahomed. 10 Cr. L. J. 385 : 

3 I. C. 861 : 13 C. W. N. 1221. 

S. 435 — Power of Judicial Commis- 


If a finding of a Sessions Judge for culpable 
homicide has been altered by the Appellate 
Court to one for murder, it is open to the 
Judicial Commissioner’s Court sitting as a 
Court of Revision to pass a legal sentence for 
the offence of murder. Local Government v. 
Doma Kunbi. 27 Cr. L. J. 339 : 

92 I. C. 851 : A. I. R. 1926 Nag. 323. 

S. 435 — Power o^ Judicial Commis- 


It is not open to the Judicial Commissioner’s 
Court under S. 439 to alter or interfere with 
a conviction which has been arrived at by a 
Judge of the Court as Ss. 435 to 439 ^ clearly 
contemplate interference only with the finding ., 

■ sentences or orders of any inferior Court. 
Where, however, a Judge of the Judicial 
Commissioner’s Court hearing an appeal against 
a conviction, alters the conviction to oue lor 
a graver offence, but does not himself enhance 
the sentence, but suggests an action m that 
behalf by the Local Government, his judgment 
is not final from that point of view and the 
Judicial Commissioner’s Court does not become 
functus officio and is competent to hear 
application on behalf of the Local Government 
for enhancement of the sentence. Local 
Government v. Doma Kunbi. 27 Cr. L. J. JoV . 

92 I. C. 851 : A. I. R. 1926 Nag. 323. 

g_ 435 Power of Judicial Commis- 


— 

Revision, interference in — Presidency Magistrate 
— Discharge order. 


The proper construction to be put on S. 439 
(4) is that it refers to eases vhere there has 
been a complete acquittal and not to cases- 
where there has been only an alteration of And. 
ings by the Appellate Court, the conviction by 
the Sessions Court being kept intact. It is open 
to a Judge of the Judicial Commissioner s Court, 
who hears an appeal against a conviction and 
who comes to the conclusion that a ^gra^r 
offence has been committed, not only to alter 
the conviction but to proceed on the revisional 
side to issue notice to the accused to show 

cause whv the sentence should not be eiihanc^ 

cd and, ‘if no sufficient cause is shown, to 

R iWg. 323; 

s 435 — Power of Sessions Judge 

T^nse instituted under S. 476-Sessions Judge, 
power to revise order of Magistrate Private 
person, motion by, effect of, 

A Sessions Judge can revise .an order of 
dfscharge passed by a Magistrate m a case 
? H.ipd under S. 476 even though he is 
bv a private person to do so. There 
h no rule^that a Sessions Judge cannot inter- 
fere with an order of discharge passed by a 
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— S, 435— /f^/er/ere^^:e — Groutids for — Cri- I 

minal proceedings — Long delay in disposal — 
Quashing of proceedings. 

The mere fact that the proceedings in~a cri- 
niinal case have been pending for a very long 
time, is no ground for quashing them where 
the delay is not due to the complainant. 
Mohan v. Khati Mohammad. 

28 Cr. L. J. 164 (a) : 
99 I. C. 596 : 8 L. L. J. 518 : 
27 P. L. R. 705 : A. I. R. 1927 Lah. 66. 

— — ; — S. 435 — Interference — Grotmds for — 
Finding of fact—Rcvision—Intcrfercncc. 

Where there is evidence of whatsoever charac- 
ter on which a particular finding of fact may 
be based, the High Court is precluded under 
the terms of S. 435 from interfering with 
that finding. Shanher Singh v. Emperor. 

30 Cr. L. J. 756 ; 
117 I. C. 346 : 1929 A. L. J: 775 ; 
‘I. R. 1929 All. 698 ; A. I. R. 1929 All. 587. 

S. 435 — Interference — Grounds for. 

High Court can interfere in 'cases of 
erroneous finding by Magistrates. Raj Nandan 
Missir v. Chhedi Thakur. 34 Cr. L. J. 259 : 

142 I. C. 157 : 13 P. L. T. 178 ; 
I. R. 1933 Pat. 117 : A. I. R. 1932 Pat. 185. 

S. 435 — Interference — Grounds for — 

High Court — Revision — Findings of fact, hoxo far 
conclusive. 

The High Court acting in revision, under 
S. 485 is bound to accept the finding of the 
lower Court unless there is any error of law 
or procedure vitiating that finding or unless 
there are any special circumstances apparent 
on the record to show that in arriving at its 
conclusion of fact the lower Court has mis- 
apprehended the evidence. Emperor v. Narayan 
Shivram Barve. 7 Cr. L. J. 24 : 

9 Bom. L. R. 1385 : 3 M. L. T. 54. 

S. 435 — Interference — Grounds for — 

High Court — Revision— Pouicrs to interfere on 
questions of fact — Practice — Penal Code (Act XLV 
oflS60),S. 170 — Personating a public servant — 
Dishonest intention. 

It is the practice of the Higli Court not to 
interfere in revision with a finding of fact 
unless there are special reasons. Accordingly 
in cases in which the law allows no appeal, 
the High Court as a Court of Revision does 
not, except on the ground of an error of law, 
or where the question is one of evidence, 
on exceptional grounds, exercise the power of 
an Appellate Court. But where sucli excep- 
tional grounds exist, the Court will cxerci.se 
its discretion under S. 439 and reverse the 
conviction and sentence. There is nothing in 
the Statute Law which precludes the High 
Court from interfering in the exercise of its 
rcvisional power.s, with conviction and sen- 
tences whether the ground of that interference 
be what is commonly called a question of 
fact or whether it be a question of law. The 
cuTsus curi(c, drawing a distinction between 
grounds of the former and the grounds of the 
latter sort rests rather upon a principle of 
convenience than of law. The true rule is 
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that the High Court will not interfere in the 
exercise of revisional powers unless it is satis- 
fied that it is necessary to do so to prevent 
an otherwise irreparable injustice. Emperor v. 
Vmakanl. 6 Cr. L. J. 70 : 

9 Bom. L. R. 706. 

S. 435 — Interference — Grounds for.] 

i If a sentence has been passed or confirmed 
by a Court which could not legally tr 5 q or 
should not have properly tried the case, the 
High Court has a discretion to interfere in 
revision. In other words, tiie High Court has 
power to control the propriety as well as the 
legality of a finding, sentence or order of any 
inferior Court. Faiz Muhammad v. Emperor. 

14 Cr.L.J.385 ; 
20 I. C. 200 : 9 N. L. R. 81. 

S. 435 — Interference — Grounds for. 

! Interference of High Court in pending cases — 

I Alleged offence not committed within jurisdic- 
tion of Court where complaint is filed — High 
Court will interfere. Saleh Suniar v. Emperor. 

34 Cr. L. J. 364 : 
142 I. C. 590 : 1. R. 1933 Sind 104 : 

A. I. R. 1933 Sind 88. 

S. 435~Interfcrcncc — Grounds for — 

Irregularities in proceedings ~ Jurisdiction of 
Magistrate — Criminal Procedure Code, S. 145, 
Clauses (J) and (3). 

In a criminal case it was contended that the 
Magistrate divested himself of jurisdiction by 
not having m his order made under S. 145 
(I) stated the grounds for his belief that 
there was likely to be a breach of the peace, 

I and by not having under Cl. (3) of that 
section served a copy on the applicant : 
Held, that the matters referred to were mere 
irregularities in the proceedings and did not 
in the least affect the question of jurisdiction. 

! Bidua Dhar v. Jagdish Pershad. 

1 Cr. L. J. 1055 .• 
7 O. C. 334. 

S. 435— Interference — Grounds for. 

It is not intended by Sub-s. (1) of S. 435 
that a Sessions Judge should usurp the juris- 
diction conferred by law upmi Magistrates 
and that he should interfere Vith an order 
of a Magistrate which may fairly be deemed 
a proper order, merely because the Sessions 
Judge does take a different view upon the 
evidence from that of the trying Magistrate, 
the view of the trying Magistrate being a 
reasonable view in all the circumstances of the 
case. Azizuddin R. Faruqui v. Emperor. 

40 Cr. L. J. 454 : 
180 I. C. 581 : 11 R. S. 180 : 1939 Kar. 370 : 

A. I. R. 1939 Sind 71. 

— S. 435— Interference — Grounds for— 

Judgment— Contents of— Revision — Criminal 
cases— Power of Chief Court to expunge passage 
from judgment. 

It is improper on the part of a Magistrate 
to record an opinion of the guilt of a person 
who is discharged when the evidence for the 
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Cr. P. CODE (1898), S. 435 

— — S. 435~2ievmon of order under S. 144 

whelher lies. 

An order passed by a Magistrate under- 
S. 144 is merely administrative and is not 
liable to be revised by the High Court under 
S. 435, (See amendment in 1923) Vedaappan 
Servai v. Periarinn Servai. 30 Cr. L. I. 119 : 

113 L C. 279 : 28 L. W. 506 : 
1928 M. W. N. 779 : 55 M. L. J. 621 : 
I. R. 1929 Mad. 94 : 52 Mad. 69 : 
A. I. R. 1928 Mad. 1108. 

— S. 435 — Pevision. 

Order by Magistrate refusing copy of record 

of search by Police under S. 105 is open to 
revision, - 29 Cr. L. J. 663 : 

110 I. C. 215 : 
26 A. L. I. 703 : 
A. I. R. 1928 All. 402. 

S. 435 — Revision — Ride issued at 

instance of complainant — Complainant's Vakil, 
whether can be heard. 

On a complaint, certain persons were con- 
victed of an offence under S. 147, I. P. C. 
The Sesdons Judge on appeal set aside the 
conviction and the sentence. The complainant 
then applied to the High Court and obtained 
a Rule for setting aside the decision of the 
Sessions Judge, and in support of the Rule, 
desired to appear by a Vakil of his own ; 
Held, that in pursuance of the powers con- 
fetred upon the Sigh Court by S. 435, 
Cr. P. C., and in the e.xercise of the Court’s 
discretion, it had the power to say that it 
would hear the .Vakil on behalf of the com- 
plainant. Bejoy Krishna Mukerjee v. Satish \ 
Chandra Miltra. 21 Cr. L. !• 682 : 

. 57 I. C. 922 : A. I. R. 1920 Cal. 571. 

S, 435— Revision—When competent — 

Administrative circular of a District Magistrate 
—Prohibiting, uncertificated pleaders from prac- 
tising in the Criminal Courts of the District- 
Procedure for aggrieved parly. 

A circular by a District Magistrate pro- 
hibiting uncertiftcated pleaders from prac- 
tising , in the Criminal Courts in his 
District is not open to revision by the High 
Court, The proper course for the pleader, 
who has been refused appearance in a parti- 
cular case by a Magistrate in pursuance of 
such circular, is to apply for the revision of 
the illegal or improper order of the Magis- 
trate refusing to allow hiib to appear. 
Chinnasawmy Iyer v. Emperor. 

11 Cr. L. I. 69 ; 
4 I. C. 876 : 19 M. L. J, 566. 

S, 435 — Revision — When competent- 

Executive order passed by District Magistrate— 
No revision lies — Order held executive one. 

An executive order passed by a District 
Magistrate is not revisable under S, 435 : 
Held, that the order passed by the District 
Magistrate was purely an executive order for 
controlling the procession in village which he 
could pass as a District Magistrate, The 
order did not show that any conditions 
of formalities which are required under 


Cr. P. CODE (1898), S. 435 

S. 144 were observed and, therefore, no 
revision lay. Mohammad Ahmad Khan v 
Emperor. 41 Cr. L. J. 781 ‘ 

189 I. C. 666 : 1940 O. W. N. 652 
1940 O. L. R. 490 : 13 R. 0. 104 
A. 1. R. 1940 Oudh 416 


— — S. 435— Reuision— IF/ien competent— 

Order of Civil Court refusing to complain for pro- 
secution for'lperjury, whether subject to revision. 

Under S. 435 the Chief Court has no 
jurisdiction to revise an order . of a Civil 
Court refusing to make a complaint for the 
prosecution of a person for perjury under the 
provisions of Ch. XXXV, Cr. P. C. Nawah 
All V. Madhuri Saran. 28 Cr. L. J. 16 : 

99 I. C. 48 : 3 O. W. N. 905 : 

A. I. R. 1927 Oudh 14. 


— — ; S. 435 — Revision — When competent — Re- 

vision — Executive order — Order of District 
Magistrate dismissing headman. 

Held, that an order passed by a District Ma- 
gistrate under the rules framed by Government- 
under S. 45 (3) is an executive order and not 
subject to' the revisional powers of the 
High Court. In re : Damma. 

5 Cr. L. J. 476 ; 
27 A. W. N. 168 : 29 All. 563. 


S. 435— Reoi.ston — When Competent- 

Revision — Powers of District Magistrate. 

Ordinarily no revision lies in respect of 
proceeding under Chapter Xll of the Code of 
Criminal Procedure except where the order is 
wholly tdlra vires and without jurisdiction, 

Hira Lai v. Emperor, 25 Cr. L, J. 440 : 

' 77 I. C. 728 : 11 O. L. J. 59 : 

A. I. R. 1924 Oudh 331. 

S. 435 — Revision — When competent. 

Where District Magistrate entertains and de- 
cides appeal under powers under S. 160, U. P. 
Municipalities Act, revision to High Court is 
not competent. Municipal Board, Benares v. 
Ram Sahai Gupta. 34 Cf. L. J. 1105 : 

145 I. C. 959 : 1933 A. L. J. 469 : 
6 R. A. 212 : A. I. R. 1933 All. 284. 


Ss. 435, 439 — Revision — Proceedings 

under S. 176 — Whether lies. 

Proceedings under S. 176 are judicial proceed- 
ings and are subject to the revisional powers 
of the High Court under Ss. 435 and 439 apart 
from its inherent powers recognised by S. 561-A_, 
of the Code. In re : Laxminarayan Timman- 
na Karki. 29 Cr. L. I. 1063 : 

112 1. C. 567 ; 30 Bom L. R. 1050 : 

A. I. R. 1928 Bom 390. 

Ss. 435, ,439, 423 (c)— Revision— Irregu- 
lar orders — High Court's powers, 

S. 435 (3) of the Cr. P. C. does not preclude a 
High Court from calling for the entire record 
of a case in which an irregular proceeding is 
embodied, for the purpose of pxamining^ the 
said irregular proceeding and satisfying itself 
as to the correctness and legality of any sen- 
tence or order therein recorded, and under S. 
439 (1) read with 3 . 423 (c) of the Code, a 
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to set aside a conviction for criminal trespass 
and acquit the accused without discussing the 
evidence or coming to any conclusion thereon, 
on the mere ground that the case is of a civil 
nature especially where the first Court has 
tried out the matter and has come to the 
conclusion that the accused is guilty of the 
offence charged. Harm Chandra Nama v. 
Osmanali. 19 Cr. L. J. 321 (b) : 

44 I. C. 337 ; 27 C. L. J. 226 : 
A. I. R. 1919 Cal. 928. 

S. 435 — Interference — Grounds for — lie- 

vision against acquittal by private parly, whether 
competent. 

Though the High Court has power to interfere 
on revision with an order of acquittal at the 
instance of a private party, that power is 
only exercised when the order has resulted in 
grove injustice. Bughta Simhadri Naidu v. 
Bhava Sitharama Patrudu. 

17 Cr. L. T. 1 : 
32 r. C. 129 : 2 L. W. 1244 : 
A. I. R. 1916 Mad. 1048. 

S. 435 — Interference-Grounds for-Ite- 

vision — Further enquiry— Merc wrong viao of 
facts no ground for further inquiry— Substantial 
jusliec. I 

The fact that' the view of the facts taken by 
the trial Court is questionable, is no ground for 
directing a fresh inquiry to be mode under 
S. 435, Though the judgment of the trial Court 
be open to criticisms, a Court acting under 
S. 485 should sec whether the judgment on the 
whole is fair and sensible or not. Jagannath v. 
Emperor. 28 Cr. L. J. 342 ; 

100 I. C. 822. 

— ; S. 435 — Interference- Grounds for — Re- 

vision — High Court, poxocr of —Perjury— Order 
to witness to show cause against prosecution for 
perjury, whether can be set aside. 

A Higli Court can interfere in its revisional 
jurisdiction with an order of a Magistrate calling 
upon witness to show cause why his prosecution j 
under S. 103, Penal Code should not be directed. 
A deponent qualified his statement in his 
cross-examination by an admission that the 
deponent was not quite sure, and was only 
speaking to the best of his recollection and 
belief; He was called upon to show cause why 
he should not be prosecuted for perjury. The 
deponent had not been asked whether he was 
prepared to swear to the fact as true ; Held, 
setting aside the order of the Magistrate, that 
no good purpose would be served by further 
continuance of the proceedings initiated by the 
order complained of, inasmuch as materials for 
a successful prosecution for perjury were 
lacking. Shadha, T. N. v. Emperor. 

18Cr. L.J. 46: 
36 I. C. 878 : 14 A. L. J. 851 : 
A. I. R. 1917 All. 371.! 

I 

S. 435 — Interference— Grounds for- — Re- 
vision — Interference loilh question of fact. 

S. 435 permits interference on the ground not 
merely of illegality but also on the ground of 
the impropriety of a finding. Ashrafi Lai v. 
Emperor. 28 Cr. L. J. 967 : 

105 I. C. 679 : 25 A. L. J. 975 ; 
A. I. R. 1927 All. 647. 


Cr. P. CODE (1898), S. 435 

S, 435 — interf erence — Grounds for — Re- 
vision — Pending case — Interference by Court. 

It is inadvisable for a High Court to interfere 
in revision in a pending case unless there is 
some manifest and patent injustice apparent 
on the face of the ■ proceedings calling for 
prompt redress. Krishna Rao v. Emperor. 

24 Cf . L. J. 591 : 
73 1. C. 335 : 6 N. L. J. 119 : 
A. I. R. 1924 Nag, 47. 

S. 435 — Inteerf erence — Grounds for. 

The duty of supervising the subordinate 
Courts is laid upon the High Court, and for 
that purpose, statements of cases decided 
by them are periodically submitted to it. 
The High Court is not only authorised, but 
bound to see that justice is properly ad- 
ministered, and it is its duty to interfere 
in a case which comes to its notice, in which 
it is of opinion that a miscarriage of justice 
has occurred. It is only cases in which 
there has been an acquittal after a complete 
trial that the High Court will not interfere, as 
a general rule, unless on appeal by the 
Local Government. In other cases, the High 
Court acts constantly on its own initiative 
as well as on the motion of parties of the 
Sessions Court and of the District Magis- 
trate. It is in the interests of the right 
administration of justice that it should do so. 
Emperor v. Kyaw Zan Hla. 1 Cr. L. J. 997 : 

10 Bur. L. R. 263. 


S. 435— Interference— Grounds for. 


The mere fact that a High Court, if it 
were sitting as a Court of Appeal, would have 
come to a different conclusion on facts, is 
no ground for exercising revisional juris- 
diction in a petition against orders of 
acquittal. An omission to serve notice of 
appeal on the District Magistrate is an 
irregularity but the proceedings are not 
ab initio void. Vellayanambalam v. Solai 
Servai. 16 Cr. L. J. 600 : 

30 I. C. 152 ; 28 M. L. J. 692 : 

1915 M. W. N. 540 : A. I. R. 1916 Mad. 931. 


S. 435— Interference — Grounds for. 


The practice of the Allahabad High Court 
is to refuse to entertain an application in 
revision when the applicant has not gone in 
revision either to the Sessions Judge or to 
the District Magistrate. Mohammad Hashim 
V. Notified Area, Moghal Sarai. 

34 Cr. L. J. 1048 : 

145 I. C. 726 : 1933 A. L. J. 119 : 

55 All, 261 : 6 R. A. 152 : 

A. I. R. 1933 All. 283. 


S. 43S— Interference— Grounds for . 

Though it is the practice of High Court 
to refuse to entertain application 
lower Courts have not been approached, 
High Court is not bound to refuse revision 
n every case merely because it was not present- 
ed to lower Court. R. N. Basil V. Emperor 

34 Cr. L. J. 1053 
145 I. C. 736 : 1933 A. L. J. 1112 
55 All. 857 : 6 R. A. 156 
A. I. R. 1933 All. 612. 
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Cr. P. CODE (1898), s. 436 

IraU hy Presidencij Magis- 

Per Benson and Sundara Aiyar, JJ.— The High 
Court has power under Ss. 435 and 439 to set 
aside an order of discharge passed by a Pre- 
sidency Magistrate under S. 209.- National Bank 
of India, Lid. v. Kolhandarama Cheily. 

14 Cr. L. I. 529 : 
21 1. C. 129 : 14 M. L. T. 200 : 

1913 M. W. N. 728. 


Cr. P. CODE (1898), S. 436 

■ -Power of discretion. 

Power of High Court. 

■ Proceedings on further inquiry. 

Proceedings under S. 133, whether 

covered. " 

Quashing proceedings. 

Reference — Procedure. 

— Scope. 

S. 436. 


S. 435 (4) — Scope. 

Application to District Magistrate — Refusal to 
go into merits — ^Fresh application to Sessions 
Judge is competent. In re : Appachi Goundan. 

32 Cr. L. J. 1278 : 
134 I. C. 990 (b) ; 34 L. W. 44 : 
1931 M. W. N. 771 : 61 M. L. I. 12 : 
54 Mad. 842 ; I. R. 1931 Mad. 878 (2) : 

A. I. R. 1931 Mad. 772- (2). 

S. 435 — "Situate,” meaning of. 

The word “situate” means fixed or located, 
and when applied to a Court, refers to the 
place where the Court ordinarily sits. 'The 
word “situate” in S. 435, Cr. P. C., refers to 
the headquarters of-the Magistrate trying the 
case. Amba Podayal v. Emperor. 

4 Cr T T 441 . 

16 M. L. I. 444 ^ 1 M. L. T. 402. 

S. 435 — Third party application — 

Nature of. 

An application filed by a third party who 
is a total stranger to the criminal proceedings 
and has no locus standi to invoke the jurisdic- 
tion of the Court is merely a miscellaneous 
application filed for the sole purpose of bring- 
ing the facts to the knowledge of the Court, 
and in such proceeding, his Counsel should 
not expect to be heard. Shailabala Devi v. Em- 
peror. (F. B.) 34 Cr. L. J. 1115 : 

145 I. C. 977 : 1933 A. L. J. 1059 : ! 
6 R. A. 216 ; A. I. R. 1933 All. 678. 

S. 435 — Third parly application — Vali- 
dity of. 

Third party applications in revision are quite 
legitimate things and they should be accepted 
as legitimate. Shailabala Devi v. Emperor. 
(F. B.). 34 Cr. L. J. 1115 ; 

145 1. C. 977 ; 1933 A. L. J. 1059 : 
6 R. A. 216 : A. I. R. 1933 All. 678. 

S. 436. 

Acquittal. 

Contents of order. 

^Discretion of District Magistrate. 

Further inquiry. 

Interference — Grounds for. 

^ Interference — Nature of. 

Interference — Propriety of. 

Irregularity. 

Jurisdiction. 

Miscellaneous. 

— ; Nature of order. 

Non-compliance. 

— — ^Notice. 

Opportunity to show cause — Necessity 

of. 

■ Order of discharge. 


See also Cr. P. C., 1898, Ss. 4 (1) (fc), 107, 
119, 145, 190 (1), 195,202,203, 
204, 209, 215, 236, 253, 350, 
436, 437, 494. 

S. 436 — Acquittal, 

Dlseharge amounting to acquittal — Further in- 
quiry should not generally be ordered. Divaan 
Singh V. Emperor. 34 Cr. L. J. 735 : 

144 I. C. 331 : 34 P. L. R. 719 : 
I. R. 1933 Lah. 446 : A. I. R. 1933 Lah. 561. 

S. 436 — Acquittal, 

Where it is not possible to Say that the view 
taken by the trying Magistrate is palpably, 
unreasonable, or by any means perverse, and 
the Magistrate has not overlooked or ignored 
any evidence, the fact that the Court of Revi- 
sion is inclined to take a different view of 
the evidence from that of the trying Magis- 
trate, is not a sufficient ground justifying in- 
terference with an order of acquittal. Bama- 
nand v. Emperor. 33 Cr. L. J. 383 : 

137 I. C. 71 : 9 O. W. N. 134 : 
I. R. 1932 Oudh 196 : 
A. I. R. 1932 Oudh 114. 


S. 436— Contents of order. 

Disregard of proviso is an illegality— Sessions 
Judge reversing order discharging accused 
should give reasons for directing further en- 
quiry. Bhagwan Das v. Chander Bhan. 

35 Cr. L. J. 418 : 
147 I. C. 335 : 1934 A. L. J. 69 : 
6 R. A. 521 : A. I. R. 1934 All. 51. 

S. 436 — Discretion of District Magis- 


trate. 

There is nothing to prevent a District Magis- 
trate when moved to act under S. 436 from 
taking cognizance, in his discretion, of the com- 
plaint under S. 190 (1). Ramji Gujraii v. Em- 
peror. 32 Cr. L. I. 548 : 

130 I. C. 529 : 12 P. L. T. 729 : 
1. R. 1931 Pat. 177 : A. I. R. 1931 Pat. 50. 


-S. 436 — Further inquiry. 


A District Magistrate deciding to set aside an 
order of discharge in the exercise of Ins revi- 
sional jurisdiction under S. '•■36 or 437 should 
ordinarily confine the exercise of his powers oi 
interference to those powers which are expressly 
specified in those sections and should not take 
upon himself the duty of trying the accused 
persons and convicting them as a Magistrate 
exercising original jurisdiction, though ^ch a 
course would not, in any way, be illegal. Damp 
V. Emperor. 27 Cr. L. J. 728 . 

95 I. C. 56 : A. I. R- 1926 Nag. 374. 
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— Apprecialian of evidence — Poioer to order pir- 
ther enquiry. 

District Magistrates are empowered to order 
further enquiry in eases wherein Subordinate 
Magistrates have diseharged the accused for 
want of a prtnifl/ocic case on the ground that 
the Subordinate Magistrates have not correctly 
appreciated the evidence. Gopalakrishna Aiyar 
v. Emperor. 10 Cr. L. Jv 218 ; 

3 I. C. 28. 

S. 435 — Powers of Dislricl Mogisirate 

— Pozoers of Dislricl Magistrate zinder S. 435. 

Wliere the matter is properly before the 
Additional District Magistrate under S. 435, 
he has the power to go into the merits of 
the case to satisfy himself as to the cor- 
rectness and legality or propriety of the 
order passed by the Magistrate. If he does 
so, and he is of opinion that the Magistrate 
had misconceived the evidence recorded by 
him, he would certainly be right in even 
ordering the Magistrate to issue process 
against the person against whom the Magis- 
trate had dismissed the complaint. Ilaroon 
V. Gajadhar Sitkhdco Mancadi. 

41 Cr. L. J. 312 : 

186 I. C. 459 : 1940 N. L. J. 43 : 

12 R. N. 228 : A. I. R. 1940 Nag. 128. 

S. 435~Pbwer of Dislricl Magistrate. 

Under S. 435 of the Code, a District Magis- 
trate is empowered either to reject the 
application in revision or to take action 
under S. 438. His power under the latter 
section is limited to report for orders to 
the High Court the result of an examina- 
tion of the proceedings made under S. 435 
of the Code. He cannot set aside the order 
of the Magistrate himself. Hira Lai v. 
Emperor. 25 Cr. L. J. 440 ; 

77 I. C. 728 : 11 O. L. J. 59 : 

A. I. R. 1924 Oudh 331. 

S. 435 — Power of High Court. 

A High Court lias jurisdiction to interfere 
at any stage of the proceedings if it considers 
that, in the interests of justice, it should 
i^do so. Deforc an offence under S. 189, 
Penal Code, can be made out, it must be 
shown that there was a threat of injury to 
a public servant for the purpose of inducing 
him to do any act or forbear or delay to 
do any act connected with the excercisc of 
his public functions. The mere fact that 
the accused abused the process-server will 
not constitute an offence under S. 189, 
Penal Code, nor will it constitute an offence 
under S. 504, Penal Code, without an inten- 
tion to cause a breach of the peace or 
knowledge that a breach of the peace is 
likely to result. Service of summons is 
complete Avhen it is tendered to the ivitncss 
and his refusal to sign the original makes 
no difference. The fact of a stih poena being 
entrusted to a process-server docs not give 
him a general right of entry into any house 
without obtaining the permission of the 


Cr. P. CODE (1898), S. 435 

owner or person in charge. In re : Kuppu- 
sami Aiyar. 16 Cr. L. J. 477 ; 

29 I. C. 709 : 28 M. L. J. 505 : 
2 L. W. 463 : 17 M. L. T. 398 ; 
1915 M. W. N. 365 : A. I. R. 1916 Mad. 408. 

S. 435 — Power of High Court. 

It is competent for the High Court to 
interfere under S. 439, with a sanction for 
prosecution granted by any Court — Civil, 
Revenue and Criminal — either under S. 195 
or S. 470. Bishan Singh v. Amritsaria. 

7 Cr. L. J. 281 ; 
3 P. W. R. Cr. 13 : 5 P. R. Cr. 68 : 

103 P. L. R. 1908. 

S. 43S— Power of High Court — Proceed- 
ings insliluled before Magistrate— Some wit- 
nesses examined —Discontinuance of proceedings 
— Powers of High Court. 

A High Court is not competent under 
S. 435 to order the discontinuance of pro- 
ceedings instituted in a Magistrate’s Court 
where no finding, sentence or order has 
been passed by the Magistrate and his pro- 
ceedings are not irregular, on the mere 
ground that the offence with which the 
accused is cliarged is not a criminal offence. 
Shea Saran v. .Jilendra Nath Dazo. 

28 Cr. L. J. 814 : 
104 I. C. 254 : 1 Luck. Cas. 271., 

S. 435 — Power of High Court— Beznsion- 

al poioer of High Court, zohen may be exoercised. 

The powers of a High Court under Ss. 435 
and 439 are wide and it can proceed suo 
molu and interfere with any order if it 
.considers just and proper by calling for and 
examining the record of any proceedings 
and it can interfere with an order which 
is improper even though it is not illegal. 
Saii V. Bhimi. 31 Cr. L. J. 284 : 

121 1. C. 651 : 26 N. L. R. 50 ; 
A. I. R. 1930 Nag. 61.. 

S. 435 — Poioer of High Court — Limitation 

on— Expression of opinion, in revision on points 
beyond those provided within S. 435. 

It is of considerable doubt as to whether 
it is within the province of the High Court 
when acting under S. 435 to convass, and 
express opinions upon all topics, however 
interesting may be the points of law or 
practice involved in them, which have arisen 
in the course of the proceedings before the 
inferior Criminal Court. On revision its in- 
quiry is limited to “the correctness, legality 
or propriety of any finding, sentence or order 
recorded or passed” and to “the irregularity 
of any proceedings of such inferior Court.” 
The King v. Mnung Thoung Shwe. 

39 Cr. L. J. 642 ; 
175 I. C. 639 ; 11 R. Rang. 9 : 
A. I. R. 1938 Rang. 161. 

S. 435— Poioer of High Court, whether 

limited. 

A High Court can, as a Court of Revision, 
in cxcercise of the powers conferred upon 
it by the Code of Criminal Procedure, inter- 
fere with the order of a Magistrate charging 
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Cr. P. CODE (1898). S. 436 
S. 436— Further inquiry. 

A District Magistrate maj', under S. 436, 
order a further enquiry in the case of persons 
who have been discharged under S. 494 of the 
Code. Kanhaiya Lai v. Baijnath. 

34 Cr. L. J. 519 : 
143 I. C. 77 : 29 N. L. R. 201 ; 
I. R. 1933 Nag. 149 : A. I. R. 1933 Nag. 78. 

S. 436 — Further inquiry — Accused dis- 
charged by trial Court — Revisional Court ordering 
further enquiry on taking into consideration con- 
duct of accused — Order, if can be interfered with. 

Where the trial Court does not disbelieve 
the evidence in a case for possession of con- 
traband opium and discharges the accused, and 
in revision, taking into consideration the con- 
duct of the accused in running away saying 
that the search party would not find anything 
in the hut, orders further enquiry, this order 
will not be interferred with. Mating Su v. 
Emperor. 38 Cr. L. J. 709 : 

169 I. C. 63 : 9 f^. Rang. 386 : 
A. I. R. 1937 Rang. 120. 

S. 436 — Further inquiry. 

Before ordering further enquiry, it is neces- 
sary that the Magistrate should not be satis- 
fied with the ‘correctness, legality or pro- 
priety of any finding, sentence or order’, and 
it is then his duty to exercise the discretion 
he possesses under S. 430 and to order 
that further enquiry be made into the com- 
plaint that had been dismissed. Mating Su v. 
Emperor. 38 Cr. L. J. 709 : 

169 I. C. 63 ; 9 R. Rang. 386 : 
A. I. R. 1937 Rang. 120. 

S. 436 — Further inquiry — Discharged co- 
accused examined as prosecution witness — Fresh 
inquiry after examination, legality of. 

To order a fresh inquiry against a discharged 
co-accused after examining and cross-examin- 
ing him as a prosecution witness and thus 
gathering from his own mouth the evidence 
against him, is contrary to the traditions of 
justice in criminal Courts. Casaliillati Mian v. 
Emperor. 25 Cr. L. J. 311 (b) : 

76 I. C. 1031 : A. I. R. 1925 Cal. 104. 

S. 436 — Further inquiry — Discharge of 

accused — Further inquiry, when to be directed — 
Revision. 

A District Magistrate or a Sessions Judge 
has power to order a further inquiry under 
S. 436 even when the Magistrate has re- 
corded all the evidence for the prosecution. 
Where a Sessions Judge after going carefully 
through the evidence comes to the conclusion 
that the finding of the Magistrate is either 
perverse or manifestly at variance with the 
evidence which he had recorded, and makes 
an order for further inquiry under S, 430, 
the order directing a further inquiry is not 
illegal, improper and incorrect and cannot be 
interfered with in revision. Karhley v. Jagan- 
nath Parshad. 26 Cr. L. J. 959 : 

87 I. C. Ill : 11 O.L. J. 611 : 

1 O. W. N. 302: 
A. I. R. 1925 OudhlSO. 
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436— Purl/ier inquiry — District 
Magistrate’s power to direct further en- 
quiry. 

Where the Magistrate has not dealt with 
the evidence, it is certainly open to the 
District Magistrate to direct a further en- 
quiry. Bhagwanlrao v. Emperor. 

37 Cr. L. J. 858 : 
163 I. C. 702 : 18 N. L. J. 289 • 
9 R. N. 14. 

S. 436 — Further inquiry — Further en- 
quiry after discharge, when to be ordered. 

The rule of law is firmly established that 
generally speaking, further enquiry after 
discharge is improper unless the order of 
discharge is manifestly perverse or foolish or 
is based upon a record of evidence which 
is obviously incomplete. Where the prosecu- 
tion produced seven witnesses and closed 
their case and the Magistrate having consi- 
dered the evidence discharged the accused : 
Held, that a further enquiry could not be 
ordered on the mere ground that the prosecu- 
tion did not choose to produce a particular piece 
of evidence. Atma Singh v. Emperor. 

28 Cr. L. J. 860 : 
104 I. C. 636 : 28 P. L. R. 593 : 
A. I. R. 1928 Lah. 42. 

S. 436 — Further inquiry — Further in- 
quiry, when to be ordered. 

Where the whole evidence has been heard 
by a Magistrate hearing the case and has 
[ been disbelieved, a revising authority would 
not lightly interfere with the order of the 
Magistrate. The provisions of S. 436 of the 
Cr. P. C., are meant to apply to cases where 
there have been some misinterpretation of 
the law or principle of law, or there has 
otherwise been miscarriage of justice. The 
mere fact that on the evidence a revising 
authority comes to a different conclusion 
from that arrived at by the Court that heard 
the evidence, does not justify an order for fur- 
ther inquiry. Zahar Singh v. Ram Sarup. 

26 Cr. L. J. 582 : 
85 I. C. 726 ; A. I. R. 1925 All. 477, 

S. 436 — Further inquiry — Meaning 

of. 

Further inquiry ordered — Question of dismiss- 
ing complaint should again be taken up. 
Emperor v. Maung Ba Thon. 

32 Cr. L. J. 950 : 
132 I. C. 822 : 9 Rang. 239 : 

I. R. 1931 Rang. 214 : 
A. I. R. 1931 Rang. 225. 

S. 436 — Further inquiry — Meaning 

of. 

When an order of discharge is set aside 
and further enquiry ordered under S. 436, 
the enquiry re-commences where it was left 
off at the time when the improper order of 
discharge was passed. Further enquiry, does 
not mean merely an examination of witnesses, 
but a further consideration of the evidence 
and the Magistrate is, therefore, justified when 
ordered to make further enquiry upon perusing 
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IMagistrate unless the order is manifestly 
foolish and perverse. Pearetj Lai v. Sagar Mai, 

27 Cr. L. J. 1130 : 

97 I. C. 650 : 25 A. L. J. 42 ; 

A. I. R. 1927 All. 38. 

— s Ss.- 435, 437 — Power of Sessions Judge — 

Misappreciation of evidence by a Magistrate — 
Power of Sessions Judge lo order further 
enquiry. 

Reading Ss. 435 and 437 together, it is clear 
that the Sessions Judge may direct further, 
enquiry into the case of a person discharged 
by a Magistrate on the ground of misapprecia- 
tion of evidence if, in his opinion, such mis- 
appreciation lias led to the passing of an in- 
correct or improper order of discharge. Venkata 
Sublia Reddi v. Ayyallu Reddi. 10 Cr. L. J. 299 : 

3 I. C. 488 ; 32 Mad. 214 : 5 M. L. T. 356. 

S. 435 — Records of Case of Revenue 

Court. 

High Court acting as a Criminal Court has no 
power to call for a record except under the 
provisions of S. 435, and under that section, it 
can call for the record only of an inferior 
Criminal Court. A High Court, as a Criminal 
Court cannot send for.tlie record of a Civil 
Court, or of a Revenue Court. Thakar Dass v. 
Emperor. 15 Cr. L. J. 217 ; 

22 I. C. 1001 : 17 O. C. 25 : 

A. 1. R. 1914 Oudh 225. 

S. 435 — Reference — When competent — 

Reference to High Court — District - Magistrate, 
whether can question decision of Sessions Judge. 

It is no part of the business of District 
Magistrate to criticise the judicial decisions of 
Sessions Judges, and Ss, 435, 437, 438, do not 
authorise the former to make references to 
the High Court questioning the correctness of 
the latter’s decisions. Emperor v. ,Iohn Francis ' 
Lobo. 17 Cr. L. J. 529 : 

36 1. C. 577 : 18 Bom. L. R. 796 ; 

A. I. R. 1916 Bom. 158. 
S. 435 — Revision. 

A District Registrar is not an inferior Criminal 
Court within the meaning of S. 435, Cr. P. C. 
Consequently High Court has no power, under 
S. 435, Cr. P. C. to interfere with an order 
passed by a District Registrar granting sanction 
for the prosecution of a person for an offence. 
In re *. Ardeshir Kavasji Karunjavalla. 

13 Cr.L.J. 845 : 

17 I. C. 717 ; 14 Bom. L. R. 870. 

S, 435 — Revision— Application for — R7ic- 

Ihcr subsequent stage of original case — Revision 
application, whether subsequetH stage of same 
case — Complainant, European British subject — 
Right to make claim under S, 45d — Jurisdiction. 

An application for revision is an independent 
matter giving a right to apply to a superior 
Court independently of any proceedings 
necessarily subsequent or consequent upon 
the hearing of the original case, and is not a 
subsequent stage of the same cast within the 
meaning of S. 454. Harris v. Peal. 

21 Cr. L. J. 767 : 

58 I. C. 351 : 17 A. L. J. 896 : 

LA. I. R, 1920 All. 356. 
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S. 435 — Revision before appeal — 

Validity of — District Magistrate, power of 

revision, exercise of. 

District Magistrate should not place difficulties 
in the way of persons entitled to appeal by 
calling for proceedings and taking action upon 
then! within the period allowed for appeal. 
Lakanaw v. Emperor. 18 Cr. L. J. 355 : 

38 I. C. 739 ; U. B. R. 1916 II 124 ; 
10 Bur. L. T. 167 : A. I. R. 1917 U. Bur. 2. 

S. 435 — Revision — Limitation for — 

Criminal Revision— Limitation — Limitation Act 
(IX of 1908), Sell. J. Art, 181, applicability of — 
Rule of practice. 

Article 181 of Sch, I, Limitation Act, does 
not apply to an application made to the High 
Court for revision of an order of a Criminal 
Court of inferior jurisdiction. Though there 
is no statutory time limit for entertaining 
such applications, the High Court should 
not, as a matter of practice, admit applications 
for revision unless it is satisfied that they are 
made within a reasonable time, and the 
reasonable time would be the time granted 
by Statute for admitting appeals. When an 
application for revision has been made after 
the expiry of the period allowed for an appeal, 
the Court should ask the applicant to give 
reasons for the delay, and _if those reasons are 
not sufficient, to dismiss the application. 
Shah Naim Ata v. Emperor. 31 Cr. L. 1. 1012 : 

126 I. C. 395 : 7 O. W. N. 663 : 
A. I. R. 1930 Oudh 401. 

S. 435— Reuiston of , proceedings under 

Ch. XU, whether lies, Indian High Courts Act, 
1861 (Statutes 24 and 25 Vic. Chapter CIV), 
Ss. 9, 16, 26. 


Where proceedings taken by a Magistrate 
under Chapter XII of the Cr. P. C. are 
proceedings under that Chapter in intention, 
in name and in fact, the High Court’s 
interference with them in revision is excluded 
by S, 435 (3) of the Code. (This sub-section 
has since been [repealed in 1923). Maharaf 
Tcicari v. Harcharan Rai. 1 Cr. L. J. 339 ; 

I. L. R. 26 All. 144 : 1903 A. W. N. 212. 


S. 435 — Revision of cancelled order 

under S. 144— Revision after cancellation of order 
under S. 144, maintainability of — Provisions oj 
S. 144 (4), if bar to such application. 

It frequently happens that the High Courl 
is called upon under S. 435, to revise an ordei 
of conviction after the sentence passed by the 
convicting Court has expired. It is open tc 
this Court, if it thinks that an order undei 
S. 144 ought never to hove been made, to sel 
it aside, although before that action can be 
taken, the order may have ceased to be ir 
operation. Where a part of the order hac 
been rescinded by the Magistrate before thep 
was time to make any application to him 
the fact that the petitioner did not avai 
himself of the remedy under S. 144 (4) is ni 
ground for refusal to interfere in revision b; 
the High Court. In re : Ardeshir Phirozshax 
Murzban. 41 Cr. L. J* 319 

186 I. C. 477 : 41 Bom. L. R. 1253 
12 R. B. 352 : A. I. R. 1940 Bom. 4; 
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order of the District Magistrate was without 
jurisdiction, as primarily the case against him 
was under S. 408 which was not triable exclu- 
sively by the Court of Sessions ; Held, that 
the District Magistrate was competent to com- 
mit the accused as in this case the charge of 
falsification of accounts was one of the substan- 
tial things against the accused : that the 
District Magistrate could add a charge under 
S. 408 if it was so intimately connected with 
the charge under S. 477-A as to form part of 
the same transaction Gendlal Chimanbhai v. 
Emperor. 15 Cr. L. J. 262 : 

23 I. C. 500 : 16 Bom L. R. 80 : 

A. I. R. 1914 Bom. 4. 

S. 436 — Interference — Grounds for. 

In what cases further inquiry after discharge 
should be ordered, stated. Diwan Singh v. 
Emperor. , 34 Cr. L. J. 735 : 

144 I. C. 331 : 34 P. L. R. 719 : 

I. R. 1933 Lah. 446 : A. I. R. 1933 Lah. 561. 

S. 436 — Interference— Grounds for — 

Offence minor, cognizance of, by Court — Graver 
offence disclosed, charge for, not pressed by 
prosecution — Commitment to Sessions on graver 
charge, legality of. 

Where a Magistrate takes cognizance of a 
minor offence against an accused, and a graver 
offence triable by the Sessions Court is 
disclosed in evidence but the prosecution does 
not press for the framing of a charge in respect 
of such offence, a commitment to the Sessions 
Court in respect of the graver offence is illegal. 
Sessions Judge, Coimbatore. 19 Cr. L. J. 945 : 

47 I. C. 669 : 1918 M. W. N. 486 : 
24 M. L. T. 82 : 35 M. L. J. 667 : 41 Mad. 982 ; 

A. I. R. 1919 Mad. 847. 

^ S. 436 — Interference — Grounds for — 

Sessions Judge’s power to order commitment — 
Revisional powers of High Court — Practice. 

Where a Sessions Judge acting under S. 436, 
orders the commitment of a person discharged, 
it is open to the High Court to consider 
whether the Sessions Judge has or has not 
exercised a proper judicial discretion under 
S. 436 in setting aside the Magistrate’s order 
of discharge, and for this purpose the High 
Court may consider the facts as well as the 
questions of law involved in the case. But 
the High Court will only interfere with the 
Sessions Judge’s order where it is manifest 
that the Sessions .Judge’s order was improper ; 
as for instance, where there was no evidence 
to prove the offence charged or where it is 
clear that the Court would not act on the 
evidence. In re ; Muthiah Pillai. 

5 Cr. L. J. 100 : 

16 M. L. J. 529 ; I. L. R. 30 Mad. 224. 

S. 436 — Interference — Grounds for. 

Where a Magistrate deliberately frames a 
charge on a minor section instead of on the 
major section on which the case starts, his 
action is equivalent to a discharge with 
regard to the major offence. The Sessions 
Court, therefore, has power to interfere under 
S. 436. Ganga Datta v. Emperor. 

• 37 Cr. L. J. 715 (b) : 

162 I. C. 925 .■ 8 R. N. 292 : 
I. L. R. 1936 Nag. 54 : A. I. R. 1936 Nag. 87. 
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; "pS. 436 — Interference — Nature of — 

Discretion of Sessions Judge — Power of High 
Court to interfere. 

A High Court should be slow to interfere 
with the exercise of the very wide discretion 
with which Sessions Judges have been invested 
under the provisions of S. 436. ' Mangat Rai v. 
Emperor. 16 Cr. L. J. 139 ; 

27 I. C. 203 : 13 A. L. J. Ill ; 
A. I. R. 1915 All. 86. 

S. 436~Interference — Propriety of — 

Order of lower Court irregular — No likelihood to 
failure of justice — Interference by Judicial 
Commissioner’s Court, propriety of. 

The Court of the Judicial Commissioner will 
not interfere with an order of the lower Court, 
even if irregular, when no actual or possible 
failure of justice occurs. Jethanand Murijmal 
V. Shivram. 38 Cr. L. J. 596 : 

168 I. C. 777 : 9 R. S. 239 : 
A. I. R. 1937 Sind 86. 

Ss. 436, 537 — Irregularity — Order for 

further inquiry^ into complaint — Magistrate 
summoning accused instead of making further 
inquiry— Mere irregularity — Trial, not vitiated. 

Where a further enquiry into a complaint 
was ordered in revision under S. 436, but 
the Magistrate, instead of holding a further 
enquiry, summoned the accused and proceeded 
with the trial : Held, that the procedure was 
not illegal but only irregular, and the trial 
could not be set aside if there had been no 
failure of justice. Janakdhari Singh v. 
Emperor. 31 Cr. L. J. 146 : 

120 I. C. 632 : 8 Pat. 537 : 10 P. L. T. 725 : 

A. I. R. 1929 Pat. 469. 

S. 436— Jurisdiction. 

Per Dhavle, J . — The omission of a Magistrate 
to make a further inquiry as directed under 
S. 436 does not deprive him of the jurisdiction 
that he has, quite apart from any order of a 
revisional Court directing a further inquiry, 
to summon an accused person. Henta Singh 
v. Emperor. 31 Cr. L. J. 961 : 

126 I. C. 146 ; 9 Pat. 155 ; 
A. I. R. 1929 Pat. 644. 

S. 436 — Jurisdiction. 

S. 436, Cr. P. C. gives the District Magistrate 
jurisdiction if he considers that the ease is 
triable exclusively by the Court of Sessions. 
That may mean either (1) a case where the 
District Magistrate considers that the facts 
constitute an offence which is triable only by 
the Court of Sessions, or it might mean or (2) a 
case in which the District Magistrate consider 
that the sentence which the Special Power 
Magistrate could pass might not be sufficient, 
and, that it was a case which should 
be tried by a Court of Session. Tambi v. 
Emperor. 19 Cr. L. J. 801 (b) ; 

46 I. C. 817 : 9 L. B. R. 208 : 
A. I. R. 1919 L. Bur. 146. 

S. 436 — Miscellaneous — Direction by 

Sessio7is Judge to Magistrate to commit accused 
to Sessions. 

A direction by a Court of Session to a 
Magistrate to commit an accused person to the 
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High Court has' jurisdiction to set aside an 
irregular order. Maliadei v. Beni Prasad. 

21 Cr. L. J. 242 : 
55 1. C. 19'4:18 A. L.J. 171; 
42 All. 214 : A. I. R. 1920 All. 225. 

S. 435 (3) — licvision of proceedings 

under S. 146, contpclcncii of. 

An order which merely purports to be under 
S. 140, Cr. P. C. but exceeds the powers given 
thereby, is one which a High Court is not pre- 
cluded by S. 4U5 from interfering in revision. 
(Proceedings under Ch. XII are now open to 
revision as sub-section 435 (3) has since been 
repealed in 1923.) In re; Sanganbasawa kom 
Bassappa. 2 Cr. L. J. 28 : 

7 Bom. L. R. 18. 

S. 435 (3) — Revision of proceedings 

under Ch. XII, lohethcr lies — High Courts 
Act {24 cO 25 Viet. c. 104), S. 15 — Proceedings 
under Ch. XII of Criminal Procedure Code — 
High Court, jwxoers of, revision of. 

By S. ‘135, cl. (3), proceedings under Ch. XII 
of the Code arc not proceedings within the 
meaning of that section, and a High Court 
has, therefore, no power either under that 
section or under S. 15, Indian High Courts 
Act, 1801, to send for them in revision. 
(This sub-section 1ms since (been .‘repealed in 

1923.) lilulsaddi Lai v. Tarif. 918 Cr. L.J. 418 : 

38 I. C. 978 : 
A. I. R.'1917 All. 396. 

S. 435 (3) — Revision of proceedings 

under Ch. XII, xohether lies — Jurisdicliori of 
High Court to revise proceedings under Ch. XII, 
Criminal Procedure Code. 

A High Court not appointed by Royal 
Charter is barred by Sub-s. (3) of S. ‘135 
from interfering on revision in proceedings 
taken under Ch. XII of the Code. (This sub- 
section has been repealed in 1923.) Raj Chundbo j 
v. Po Srin. 1 Cr. L. J. 737 : 

2 L. B. R. 239 :10 Bur. L. R. 300. 

S. 435 (3) — Raiision of proceedings 

under Ch. XII, xohclhcr lies — Proceeding under } 
— Finding as to breach of the peace, xuhethcr \ 
essential — Revis ion . 

tVhcrc the notice issued by a Magistrate 
purporting to act tinder S. 145, shows that 
lie was satisfied that there was a serious 
dispute between the parties, the proceeding is 
one contemplated by S. 145, even though there 
is no finding in it about any likelihood of a 
breach of the peace. Under S. 435, cl. (3) 
a High Court is (irecludcd from interfering 
in revision in a matter under S. 14.5 of the 
Code. (Sub-s. ‘135 (3) has since been repealed in 
1923.) Balm Singh v. Angnu Kaoal. 

23 Cr. L. J. 303 (a) ; 
66 I. C. 527 : A. I. R. 1922 All. 31. 
S. 435— Scope. 

Every Court liolding a proceeding under a 
power conferred on it by the Court of 
Criminal Procedure in India, exercises a 
criminal jurisdiction, either ordinary or 
special, and, irrespective of its appellation 
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and ordinary business, is a “Criminal Court” 
in respect of such proceeding, within the 
meaning of that term in S. 435 of the 
Cr. P. C., 1898. Shankar Rao v. Shaik Baud. 

8 Cr. L. J. 351 ; 
4 N. L. R. 140. 

S. 435 — Scope — High Court’s poxuer to 

revise order passed by a Magistrate investigat- 
ing a claim of a third parly to the attachment 
of the property of an absconding offender. 

With regard to the amended definition of 
the term “Judicial proceedings” in S. 4 (m) 
the order passed by a Magistrate in the 
investigation of a claim by a third party to 
the property of an absconding offender 
attached under S. 88 is open to revision by 
the High Court under Ss. 435 — ‘139. Ham Din 
v-JSmpcror. 8 Cr. L. J. 260 ; 

2 P. W. R. 81 Cr. : 9 P. R. 1908 Cr. 

S. 435— Sco/jc. 

‘Made’ in Sub-s. ‘1 of S. 435 means ‘enter- 
tained and decided’. In re : Appachi Goundan. 

32 Cr. L. J. 1278 : 
134 I. C. 990 (b) : 34 L. W. 44 : 
1931 M. W. N. 771 : 61 M. L. J. 12 : 
54 Mad. 842 : I. R. 1931 Mad. 878 (2) : 

A. I. R. 1931 Mad. 772 (2). 

S. 435— Scope. 

Order declining to stay proceedings is an order 
within S. ‘135. Louis Phillip Dias v. Mahadev 
Batik Rant. 35 Cr. L. J. 311 : 

147 I. C. 230 : 35 Bom. L. R. 1054 : 

58 Bom 49 : 6 R. B. 177 : 
A. I. R. 1933 Bom. 485. 

S. 435— Scope. 

Powers of revision which the Court has under 
S. ‘135 are discretionary. Ncamat Sha v. 
Hanuman Buksha. 33 Cr. L. J. 31 (2) ; 

134 I. C. 1057 : 35 C. W. N. 1112 : 
55 C. L. J. 34 : 59 Cal. 478 : 1. R. 1932 Cal. 17 ; 

A. I. R. 1931 Cal. 626. 

S. 435— Scope— Rc-trial of accused after 

conviction — Inapplicability of sections. 

Ss. 435 and ‘137 do not empower a Court in 
an appeal from a conviction to order a rc-trial 
of the appellant, Hamdu Mcah v. Emperor. 

11 Cr. L. J. 684 : 
81. C.594 :3 Bur. L.T. 9. 

Ss. 435, 439 — Scope — Revision — High 

Court, interference by. 

The powers conferred by Ss. 485 and 430 of 
the Cr. P. C. upon the High Court are extreme- 
ly wide. The only fetters upon the power of 
the High Court under these two sections are 
that no order shall be made to the prejudice 
of an accused person unless he has had an 
opportunity of being heard and that nothing 
shall be deemed to authorise the High Court 
to convert a finding of acquittal into one of 
conviction. Mating Htin Gyaxo v. Mating Po 
Scin. 28 Cr. L. J. 219 : 

99 I. C. 1019 ; 4 Rang. 471 : 
A. I. R. 1927 Rang. 74. 

Ss. 435, 439— Scope — Revision— High 

Court’s poxjoer to interfere in rcvisioti and set aside 
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of all the evidence produced by the com- 
plainant. Faiz Muhammad v. Emperor. 

26 Cr. L. J. 1328 : 
89 I. C. 272 ; 7 L. L. J. 216 : 
A. I. R. 1925 Lah. 395. 

S. 436 — Order of discharge — Further 

inquiry, when to be directed — Revision — Inter- 
ference by High Court. 
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Under the very terms of Ss. 436 and 437, the 
High^ Court has power to order a further 
enquiry in a case in which au accused person 
has been discharged. Devendra Kumar Row v. 
BahlU Chaudhury. (S. B.) 40 Cr. L. J. 349 

180 I. C. 384 : 43 C. W. N. 301 
11 R. C. 676 : I. L. R. 1939 1 Cal. 407 
A. I. R. 1939 Cal. 220. 


Ordinarily an order of discharge should be set 
aside only if it is perverse or foolish or is based 
upon a record of evidence which is obviously 
incomplete. Where’ a Sessions Judge sets aside 
an order of discharge as being perverse after 
considering the whole of the evidence on the 
record and directs further inquiry into the 
matter, the High Court will not interfere with 
such order in revision. Zaliur Ahmad v. Niadar 
Mai. 28 Cr. L. J. 238 : 

99 I. C. 1038: 9 L. L. J. 144. 

S. 436 — Order of discharge. 

It is the duty of a Revisional Authority to record 
its reasons for setting aside an order of dis- 
charge and to show that the order of discharge 
is improper, and such revisional jurisdiction 
cannot be said to have been properly exercised 
without assigning solid and sufficient reasons for 
doing so inasmuch as the High Court cannot, in 
the absence of such reasons, exercise supervision 
over the proceedings of Magistrates and Judges 
and also because it is fair to the person whose 
liberty is going to be affected by such order, 
that he should have notice of the grounds on 
what the further inquiry is going to be made. 
Danaji v. Emperor. 27 Cr. L. J. 728 : 

95 I. C. 56 : A. I. R. 1926 Nag. 374. 

S. 436— Order of discharge. 

Order of discharge by a Magistrate after 
hearing all the prosecution evidence, should not 
be set aside unless it is perverse or manifestly 
unreasonable and inconsistent witli the evi- 
dence before the Court. Durgadas Radhakisan 
v. Emperor. 35 Cr. L. J. 644 : 

148 I. C. 271 : 35 Bom. L. R. 1181 : 
6 R. B. 286 ; A. I. R. 1934 Bom. 48. 

S. 436— Order of discharge. 

Order of discharge can be set aside though no 
additional evidence is to be produced. Diwan 
Singh V. Emperor. 34 Cr. L. J. 735 : 

144 I. C. 331 : 34 P. L. R. 719 : 
I. R. 1933 Lah. 446; 
A. I. R. 1933 Lah. 561. 

S. 436— Order of discharge — Inter- 
ference in revision by District Magistrate — 
Grounds. 

An order of discharge can be set aside by 
the District Magistrate only if there is an 
irregularity or illegality in the proceedings. 
Bageshwar v. Emperor. 31 Cr. L. J. 417 : 

122 I. C. 434: A. I. R. 1930 Nag. 108. 

S. 436— Order of discharge — Reviexo — 

High Court, if can set aside in review order of 
discharge passed under S. -194. 

The High Court has jurisdiction in review to 
interfere with ah order of discharge passed 
upon an application made by the Public 
Prosecutor under the provision of .S. 494. 


S. 436 — Order of discharge — Revision 

by District Magistrate— Committal to Court 
of Session on grounds of expediency— 
Illegality. 

A District Magistrate, acting under S. 436 set 
aside an order of discharge of a Police Officer 
on a charge of extortion, on the ground that the 
charge related to the conduct of a Police Officer 
and that it was desirable that the case should 
be tried by the Court of Session : Held, that 
it was incumbent on the District Magistrate to 
record his own finding on the evidence before 
committing the case to the Court of Session 
and that the gravity of the charge was not a 
sufficient reason for interfering with the lower 
Court’s order of discharge. Srikishen Lai v. 
Emperor. 17 Cr. L. J. 330 : 

35 I. C. 506 : 1 P. L. J. 97 : 

A. I. R. 1916 Pat. 233. 

S. 436 — Order of discharge— Order of 

discharge, lohen can be set aside on ground of 
misap predation of evidence — Distinction between 
S. 438 and S. 437, in this matter. 

It is both legal and proper for a Sessions 
Judge or a District Magistrate to set aside 
an order of discharge under S. 436, on the 
ground of misappreciation of evidence. It is, 
strictly speaking, legal for a Sessions Judge 
or a District Magistrate to do so on the 
ground of inisappreeiaton of evidence, but 
it is not proper to do so unless he is clearly 
of opinion that the misappreciation is so flag- 
rant that in effect the order is perverse or 
manifestly unreasonable or foolish or prima 
facie incorrect. Where, exactly to draw the 
line is a matter for the exercise of common- 
sense. In the application of these principles, 
tliere is no practical difference between 
S. 436 and S. 437, Cr. P. C. Sheoprashad v. 
Emperor. 39 Cr. L. J. 917 ; 

177 I. C. 605 (2) : 1928 N. L. J. 250 : 

I. L. R. 1938 Nag. 442 : 11 R. N. 118 : 

A. I. R. 1938 Nag. 394. 

S. 436— Order of discharge— Public 

Prosecutor withdrawing case — Discharge of 
accused, nature of— District Magistrate’s power 
to order further enquiry. 

S. 430 confers an independent power on 
the District Magistrate to direct any subordi- 
nate Magistrate to make further enquiry 
into any complaint which has been dis- 
missed, or into the case of any person 
accused of an offence who has been dis- 
charged. An order of discharge passed on 
withdrawal of a case before charge is framed 
does not amount to an acquittal. A person 
discharged by a Magistrate on a consideration 
of the evidence tendered against him and a 
person discharged at the instance of the 
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Cr. P. CODE (1898), S. 436 
S. 436— Quashing Proceedings. 

Proceedings in Trying Magistrate’s Court can- 
not be quashed bv Sessions Judge. Sulian v. 
Ma Hla Khim. 34 Cr, L. J. 1083 : 

145 I. C. 720 : 6 R. Rang 57 : 
A. I. R. 1933 Rang. 214. 


S. 436 — Reference — Procedure. 

A reference to the High Court under S. 4JS, 
Cr. P. C. should contain a brief abstract of the 
case and the grounds of the reference. In re: 
Keseva Panda. 9 Cr. L. J. 502 : 

2 I. C. 159. 


S. 436 — Scope. 


Cr. P. CODE (1898), S. 436 

-S. 436 — Scope. 

Section does not empower Sessions Judge 
to direct Magistrate to frame a charge. 

Ibrahim v, Guran Ditta Mai. 33 Cr. L. J. 341 • 

136 I. C. 705 : 33 P. L. R. 267 i 
13 Lah. 599 ; I. R. 1932 Lah. 241 ; 

A. I. R. 1932 Lah. 362. 

S. 436 — Scope. 

S. ‘130 does not apply to trials but relates to 
proceedings preliminary to trial. Emperor v. 
Mating Ba Than. (F. B.) 32 Cr. L. J. 950 ; 

132 I. C. 822 : 9 Rang. 239 : 
I. R. 1931 Rang. 214 : 
A. I. R. 1931 Rang. 225. 


An order of a Magistrate declining to proceed 
with the case for want of jurisdiction ^ is not 
an order that could be revised by the Sessions 
Judge. K. S. Subramania Atjijar v. Sioami- 
hatiJiu Cheliu* 34 Cr. L. J. 800 : 

1441. C. 519 : 37 L. W. 547 : 

1933 M. W. N. 217 : I. R. 1933 Mad. 424. 

A. I. R. 1933 Mad. 413. 

— S. 436 — Scope — Discharge — Commitment 
by District Magistrate— Case not “triable exclu- 
sively by the Court of Session"— Jurisdiction. 

A case does not come within the purview of 
S. 430 merely because in the opinion of the 
District Magistrate the offence alleged to have 
been committed could not be adequately pun- 
ished by a .Magistrate. Emperor v. Debi Prasad. 

^ SCr.L.J. 47: 

28 A. W. N. 189. 

-S. 436— -Sicope. 


Further inquiry should not be ordered merely 
in the interest of justice. Dciuan Singh v, Em- 
peror. 34 Cr. L. J. 735 : 

144 I. C. 331 : 34 P. L. R. 719 : 
I, R. 1933 Lah. 446 : A. I.R. 1933 Lah 561. 

— S. 436 — Scope. 

High Court may entertain applications when 
the Sessions Judge has jurisdiction to entertain 
them. Emperor v. Abdtilla Khan. 

33 Cr. L. J, 293 : 
136 I. C. 513 : 25 S. L. R. 395 : 
I. R. 1932 Sind 33 : A. I. R. 1932 Sind 28. 

S. 436 — Scope. 

Magistrate should carefully 


his 


in- 


cxcrcise 

powers of preliminary investigation and 
quiry. Emperor v. Mating Ba Thou. (F. B.) 

‘ 32 Cr. L. J. 950 : 

132 I. C. 822 ; 9 Rang. 239 : 
I. R. 1931 Rang. 214 : A. I. R. 1931 Rang. 225. 


S. 436 — Scope. 

No direction can be given to Magistrate as 
to manner in which he should conduct inquiry. 
Emperor v. Mating Ba Thou. (F. B.) 

32 Cr. L. J. 950 : 
132 1. C. 822 : 9 Rang. 239 : 
I. R. 1931 Rang. 214 : 
A. I. R. 1931 Rang. 225. 


S. 436 — Scope. 

Person discharged should be given oppor- 
tunity to show cause before order is pn.ssed. 
Chhajju V. Behari. 35 Cr. L. J. 404 (1) ; 

147 I. C. 299 (1) : 35 P. L. R. 149 : 
6 R. L. 384 : A. I. R. 1933 Lah. 1018 (2). 


S. AZft— Scope. 

S. 4‘JU does not limit the grounds on which 
further enquiry is to be ordered. Nazir 
Ahmad v. Emperor. 36 Cr. L. J. 202 : 

152 I. C. 884 ; 7 R. A. 412 : 

4 A. W. R. 37 : A. I. R. 1934 All. 944. 

S. 436 — Scope. 

S. 43G must be read with S. 435, and the 
limitation within which jurisdiction in revision 
is to bo exercised, are indicated by the words 
of Sub-s. (1), itself. It is true these words 
are wide but they again are limited in their 
application by the fact that jurisdiction 
exercised in revision is an extraordinary 
jurisdiction and that that jurisdiction Is to be 
exercised only in exceptional cases and 
sparingly. Azizaddin Ji. Fartiqui v. Emperor. 

40 Cr. L. J. 454 : 
180 I. C. 581 : 11 R. S. 180 : 

1939 Kar. 370 : A. I. R. 1939 Sind 71. 

S. 426— Scope. 

The amendment to S. 43G is confined to 
the case of discharge only and does not 
1 apply to the dismissal of a complaint under 
! Ss. 203 or 204. Dhondti Bapu Gujar v. Emperor. 

28 Cr. L. J. 575 : 
102 I. C. 511 : 29 Bom. L. R. 713 : 

A. I. R. 1927 Bom. 436. 

S. 436— ib’cope. 

The words “triable exclusively by the Court 
of Session’’ in S. 430, Cr. P. C. refer to cases 
which are only triable by the Court of 
Session under Sch. II and S. 30 which gives 
the Local Government power to invest a 
Magistrate with special powers is nqt _ in- 
tended to curtail the jurisdiction given to 
the District Magistrate „ under S. 436. Tambi 
v. Emperor, 19 Cr. L. J. 801 (b) ; 

46 I. C. 817 : 9 L. B. R. 208 : 
A. I. R. 1919 L. Bur. 146. 

S. 426— Scops. 

Under S. 436, the District Magistrate can 
only order enquiry into a case which had been 
dismissed under S. 202, but he cannot com- 
pel the Magistrate to issue process and make 
an enquiry for the purpose of framing a charge. 
Haroon v. Gajadhar Sukhdeo Marwadi. 

41 Cr. L. J. 312 : 
186 I. C. 459 : 1940 N. L. J. 43 ; 

12 R. N. 228 ; A. I. R. 1940 Nag. 128. 
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Cr. P. CODE (1898), S. -436 

the evidence already on record in .framing the 
charge. In re : Komma Hari Chandra Reddy. 

39 Cr. L. J. 828 
176 I. C. 879 (2) ; 48 L. W. 136 
1938 M. W. N. 587 
1938 2 M. L. J. 222 : 11 R. M. 189 
A. I, R, 1938 Mad. 742. 
— S. 436 — Further inqiiiry — Nature 


of. 


‘Further enquiry’ which may be directed 
under S. 436 is not confined to a further en- 
quiry under S. 202. Ramji Gujrati v. Emperor. 

32 Cr. L. J. 548 : 
130 I. C. 529 : 12 P. L. T. 729 : 
I. R. 1931 Pat. 177 : 
A. I. R. 1931 Pat. 50. 


S. 436 — Further inquiry — Nature 

of. 

Further inquiry under S. 436 means an 
inquiry of the same nature as was previously 
held under S. 202. Ramchandra v. Satyabhama. 

29 Cr. L. J. 372 : 

108 I. C. 328 : 9 P. L. T. 459. 


^ S. 436 — Further inquiry — Order direct- 
ing further inquiry— Revision-Interference— 
Contents of such order. 

An order directing further inqiiiry cannot 
be set aside in revision unless it is mani- 
festly perverse or foolish. An order directing 
further enquiry need not set forth at length 
the reasons for the finding and for passing 
the order, inasmuch as a detailed order may * 
cause prejudice to the accused in subsequent 
proceedings. Sha7nira v. Emperor. 

30 Cr. L. J. 490 ; 
115 I. C. 540 : 30 P. L. R. 449 : 
I. R. 1929 Lah. 412: 
A. I. R. 1929 Lah. 28. 

— ; — — -S. 436 — Further inquiry — Order for 

fresh enquiry, when proper. 

When a charge has been fully investigated 
and the accused has been discharged by a 
Magistrate, the order of discharge should not 
be lightly interfered with. The mere fact that 
the District Magistrate comes to a different 
conclusion as to the value of the statements 
of the prosecution witnesses is not suffi- 
cient for ordering a fresh enquiry. Ishan Singh 
V. Emperor. , I. R. 1932 Lah. 631. 

— S. 436 — Further inquiry. 

Sessions Judge cannot direct further enquiry 
by a particular Magistrate subordinate to Dis- 
trict Magistrate. Ramaswami Tevar v. M. Subban 

32 Cr. L. J. 226 : 
1291. C. 79 : 32 L. W. 782: 
1930 M. W. N. 911 : 
I. R. 1931 Mad. 223 : 
A. I. R. 1930 Mad. 983. 

S. 436— Further inquiry. 

The first part- of S. 436 is to the effect that 
the High Court or the Sessions Judge may 
direct the District Magistrate to make further 
inquiry either by himself or by any of the 
Magistrates subordinate to him. If the High 
Cpurt or the Sessions Judge can direct a 


Cr. P. CODE (1898), S. 436 

District Magistrate by himself to make an 
mquiry, a /orl ion,, can the High Court or the 
Sessions Judge direct that any parti- 
cular Magistrate subordinate to the 
District Magistrate should make the further 
inquiry. Where, therefore, an order is made 
. by a Magistrate discharging “an accused, the 
Sessions Judge can direct the same Magis- 
trate, while setting aside the discharge order, 
to complete the inquiry. Jethanand Munjmal 
V. Shivram. -38 Cr. L. J. 596 : 

168 I. C. 777 : 9 R. S. 239 : 

' A.I.R. 1937 Sind 86. 

S. 436 — Further inquiry. 

The order of a Magistrate quashing the pro- 
ceedings amounts to an order of discharge 
and it is open to the Sessions Judge, if he 
is of that opinion, to order further inquiry 
into the complaint without referring to High 
Court. Ram Singh v. S, A. Rizwi. 

36 Cr. L. J. 650 : 
155 I. C. 126 : 15 P. L. T. 775 : 
14 Pat. 299 : 7 R. P. 552 ; 
A. I. R, 1935 Pat. 52. 

S. 436— Further inquiry— Validity of. 

Before further inquiry under S. 436 can be 
directed in the case or a person- who has 
been discharged, he should be given an 
opportunity of showing cause why such direc- 
tion should not be made. Emperor v. Ghulam 
Shore. 34 Cr. L. J'. 1157 : 

146 I. C. 35 : 6 R S. 56 : 
A. I. R. 1933 Sind 299. 

-S. 436— Further inquiry — Validity of. 

Order of discharge by trying Magistrate- 
Order not prima facie incorrect — Evidence not 
alleged to be overlooked— Further inquiry, 
should not be directed. Elzad Husain v. Ainjad 
Husain. 33 Cr. L. J. 571 : 

138 I. C. 142 : 9 O. W. N. 412 : 

I. R. 1932 Oudh 296. 

S. 436— Further inquiry, lohen can be 

ordered. 

A further inquiry can be ordered only on the 
ground that the judgment of the trial Magis- 
trate is perverse and foolish. Gut Moham- 
mad V. Habibullah Karim VUoh. 

40 Cr. L.J. 674: 
182 I. C. 522 ; 12 R. Pesh. 1 : 
A. I. R. 1939 Pesh. 16. 


-S. 436 — Interference— Grownds/or. 


Burden lies on prosecution to show why_ fur- 
her inquiry should be ordered. 

\ Emperor, J' Zfn 

^ 144 I. C. 331 : 34 P. L. R. 719 

LR. 1933 Lah. 446 
A. I. R- 1933 Lah. 561. 

S. 436— Interference— Grounds for— 
. ' TVTnaiQfrnfp.. 


Commitment, power to order District Magistrate. 

Where a Magistrate of the first ^^^r 

oldlng an inquiry into offences under b. 408 
nd 477-A, Penal Code,, discharged the accused 
nd the District Magistrate, acting under 
. 436, committed the accused to the Court or 
essions on the same charges and the accused 
nolied to the High Court contending that the 
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purely discretionary. R. 8, Ch. XV of the 
Court Rules, which requires that revision 
applications are not to be admitted unless pre- 
sented -within sixty days of the decision under 
objection, indicates that the Court will refuse 
to interfere in the case of a belated application. 
The object of the rule is to prevent stale appli- 
cations being made and to obviate the hardship 
that would ensue to accused persons if the 
finality of a criminal order were left in doubt 
for a long time. Tindoomal v. Sadhuram. 

13 Cr. L. J. 531 : 
15 I. C. 803 : 5 S. L. R, 265. 

S. 437 — Commitment— iValwrc of. 

Where an accused is discharged of an offence 
exclusively triable by a Court of Sessions, a 
Sessions Judge can commit him on a charge 
not exclusively triable by a Sessions Court [ 
if it is intimately connected with a charge 
exclusively triable by the Sassions Court and 
forms part of the same transaction ; but he 
has no power to commit for such an offence 
where it is of a totally different category of 
offences. Where an accused is discharged 
of an offence under S. 430, Penal Code, he 
may be committed by the Sessions Judge for 
trial for an offence under S. 427, buc not for 
under S. 380, Bijoi/ Gopal Ghosh v. Iswar 
Chandra Kumar, TI Cr. L. J. 1139 : 

97 I. C. 659 : 53 Cal. 645 : 
A. I. R. 1926 Cal. 1090. 

S. 437 — Commitment — Poioer of Itevision 

by District Magistrates — Misappreciatioti of 
evidence — Power of committal. 

The District Magistrate liavc the powers, in 
revising orders of discharge of accused persons 
by Subordinate Courts, to go into evidence 
and commit the accused for trial. Vonlidi 
Chinna Subbi lieddy v. Somudu. 

9 Cr. L. J. 366 : 

1 1. C. 686. 

— S. 437 — Commitment — Validity of. 

Action under S. 437 or S. 430, for ordering 
commitment should rarely be taken in the 
midst of a trial, and certainly only when the 
failure of a Court to commit is shown on the 
face of proceedings to be improper. Bilodar 
V. Emperor. 27 Cr. L. J. 417 : 

93 I. C. 145 : 3 O. W. N. 201 : 
13 O. L. J. 240 : A. 1. R. 1926 Oudh 194. 

S. 437 — Concurrent Jurisdiction. 

The power conferred by S, 437 to order fur- 
ther inquiry into the case of an accused person 
who has been discharged, is exercised by the 
Sessions Judge and District Magistrate con- 
currently with the Chief Court, and the Chief 
Court will not ordinarily admit applications 
for the exercise of that power, except in cases 
where what is sought is not really further 
enquiry but a re-consideration of the evidence 
on the record, unless the applicant has, in the 
first instance, moved the Sessions Judge or 
District Magistrate. U Thaung v. Po Aung. 

1 Cr. L. J. 1025 : 

2 Bur. L. R. 306. 

S. 437 — Concurrent jurisdiction. 


Cr. P. CODE (1898), S. 437 

Where the Magistrate of the District dis- 
complaint under the provisions of 
S, *-03, the High Court declined to entertain 
an application by the complainant askine 
for further inquiry under S. 437 when no 
application for that object had been made 
to the Sessions Judge. GuUay v. Bakar 
Hussain. 3 Cr. L. T. 53 ; 

25 A. W. N. 279 : 1. L. R. 28 All. 268. 


— S. 437— Discharge by District 

Magistrate empo-wered under S. Z0~Furlher 
inquiry ordered by Sessions Judge — Validity of. 

The police sent up the accused for trial under 
S. 3GC, Penal Code, to the District Magistrate 
who ordered a Magistrate of the first class to 
hold a local enquiry and to submit a report. 
The Magistrate made an enquiry and submitted 
a return adverse to the accused. The District 
Magistrate, however, without examining the 
complainant or taking any evidence for the 
prosecution held the charge false upon the 
police papers and the record of the local 
enquiry and discharged the accused under 
S. 253. The Sessions Judge on application 
under S. 437 set aside the order of discharge 
and directed the District Magistrate to make 
further inquiry into the case. On revision in 
the Chief Court it was contended on behalf of 
the accused that tlie District Magistrate having 
acted under S. 30 as a Court of co-ordinate 
jurisdiction with the Sessions Judge the latter 
Court had no jurisdiction to revise the order 
of the discharge and that the order of discharge 
was a proper one : Held, overruling the conten- 
tions, tliut the Sessions Judge* was competent 
to revise the order of the District Magistrate 
under S. 437 and that the order passed by the 
Sessions Judge was right. Jalloo v. Emperor. 

1 Cr. L. J. 1063 : 

15 P. R. 1904 Cr. : 5 P. L. R..461. 


S. 437 — Discharge of accused — Mearu 

iug of. 

Several persons assaulted another causing 
fatal injuries. The Police sent them up for 
trial under Ss. 147 and 304, Penal Code, but 
the Magistrate framed charges under Ss. 147 
and 826 of the Code. The Sessions Judge, on 
being moved by a relation of the deceased, 
directed under S. 437, Cr. P. C., that the 
accused should be committed for trial under 
S. 304, Penal Code. On revision : Held, that 
the accused had not been “discharged*’ within 
S. 437, Cr. P. C., and the Sessions Judge 
had no authority to order commitment under 
that section. Bilodar v. Emperor. 

27 Cr. L. J. 417 : 

93 I. C. 145 : 13 O. L. J. 240 : 

3 O. W. N. 201 : 

A. I; R. 1926 Oudh 19*4. 

S. 437 — Discharge of accused — Nature 

of. 

The discharge of a pesron under S. 119 
is a discharge as contemplated by S. 437. 
In re : Baba Yeshvant Desai. 

12 Cr. L. J. 430 : 

11 I. C. 614 : 35 Bom. 401 : 

13Bom.L.R. 505. 
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Sessions for an offence under S. 471. Penal 
Code, 18 beyond its powers under S. 436 
offence is not exclusively 
toable bythe Sessions Court. ' In re Nalluri 
Chcnchiuht 20 Cr L T *^70 • 

SO 1. C 987 ; 36 M. L. T. 296 ; 9 L. W. 349 • 
1919 M. W. N. 183 : 25 M. L. J. 356 I 

42 Mad. 561. 

— S. 436 — Miscellaneous. 

Filing of referred charge-sheet — Order to file 
fresh charge-sheet — Succeeding Magistrate 
accepting referred charge-sheet again— Order 
to treat case as of civil nature— Sessions Court 
cannot revise order. Venkata Suba Rao v 
Anjanayuhi. 33 Cr. L. J. 78S : 

139 I. C. 500 ; 1932 M. W. N. 548 : 
36 L. W. 788 : 63 M. L. J. 679 : 
I. R. 1932 Mad. 733 : A, I. R. 1932 Mad. 673. 
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of Session-mstrict Magislrale direS sT 
Dwmonal Magistrate to commit to TsLlT- 
Legality— Opportunity to show cause, necessity of 

under 

b. 436 to direct a Sub-Divisional Maeistrate 
to commit the accused for trial to the Sessions 
in a case where the offence witK which the 

by the Court of Session. A District Magistrate 
acting under S 436 should give the Iccused 
show cause why the commitment 
should not be made. An opportunity given to 
show cause before the Assistant Magistrate is 
not a compliance with, the law. Thammanna 
V. Emperor. 2 Cr. L. J. 774 : 

IS M. L. J. 373. 


S. 436 —Nature of order— Dismissal of 

complaint — Revision— Proper order in revision 

Further enquiry. 

The only order which the Sessions Judge can 
pass in revision under S. 436, if he holds that 
the Magistrate was unjustified in dismissing 
the complaint under S. 203 of the Code is to 
direct the Magistrate to make further enquiry 
into the complaint. He cannot legally 
compel the Magistrate to summon the accused 
when in his judgment there is no suflicient 
ground for proceeding against the accused. 
Inayat Husain v. Emperor. 30 Cr. L. J. 631 ; 

116 I. C. 494 : I. R. 1929 All. 590 : 

A. I. R. 1928 All. 684. 

S. 436 — Non-compliance — Effect of. 

Where a trial is held in pursuance of an 
order in revision in exercise of power conferred 
by S. 436, without first complying with the 
requirement of the proviso thereto, it is bad 
in law. But as the section is only directory, 
a conviction on such trial need not be set 
aside if non-compliance has not resulted in 
miscarriage of justice. Emperor v. Nga Kyaung 
Baung. 35 Cr. L. J. 1408 ; 

151 1. C. 722 : 7 R. Rang. 116 : 

A. I. R. 1934 Rang. 181. 

S, 436 — Notice — Complaint, dismissal 

of — Further inquiry, order directing — Notice to 
accused, whether necessary. 

An order under S. 436 for further enquiry into 
a complaint dismissed under S. 203 is not bad 
for want of notice to the accused. An accused 
person is said to be discharged when the case 
against him is thrown out under Ss. 209, 223, 
239 or when the Advocate -General enters a 
nolle prosequi under S. 333 of the Cr. P. C. The 
expression “person who has been discharged” 
in S. 436 refers to “a person who has been 
discharged” under Ss. 209, 233 or 259. A person 
against whom no process has been issued under 
S. 203 is not a discharged person and therefore, 
no notice is necessary to him when the District 
Magistrate or the Sessions Court or the High 
Court directs further enquiry into a complaint 
dismissed under S. 203 or Sub-s. (3) of S. 204, 
Appa Rao Mudaliar v. Janakiammal. 

28 Cr. L. J. 129 : 

99 I. C. 337 : 24 L. W. 613 : 

51 M. L. J. 605 : 49 Mad. 918 : 

A. I, R. 1927 Mad. 19. 


— S. 436— Order of discharge.- 

Accused charge 1 under major oSence — Case 
starting on that charge — Accused later on 
charged of minor offence — It amounts to dis- 
charge under major offence — Sessions Court, 
cannot interfere under S. 436. Ganga Datta 
V. Emperor. 37 Cr. L. J. 715 (2) : 

162 I. C. 925 : 8 R. N. 292 : 
1. L. R. 1936 Nag. 54 : 
A. I. R. 1936 Nag. 87. 

S. 436 — Order of discharge . 

Accused discharged— Review of discharge 
order refused — Another complaint on same 
facts before same Magistrate — Application for 
transfer cannot be granted to avoid discharge 
by one and conviction by another on same 
charge — Proper procedure is to apply under 
S. 436 to Sessions Judge or District Magistrate 
to set aside discharge order and for further 
enquiry. Phonsia v. Emperor. 

36Cr.L.J. 128 (2) : 
152 I. C. 619 : 7 R. A. 364 : 
A. I. R. 1935 All. 59. 


S. 436— Order of discharge. 

An order for further enquiry cannot be made 
against a person who has been discharged unless 
the order is perverse. Daulat Ram v. Emperor. 

34 Cr. L. J. 190 : 
' 141 I. C. 263 : 34 P. L. R. 148 : 

I. R. 1933 Lah. 105 (1) : 
A. I. R. 1933 Lah. 166. 


-S. 436— Order of discharge. 


Discharge of accused charged with forgery 
Sessions Judge moved under Ss. 436 and 437— 
Judge should order further enquiry, if necessary 
or dismiss application— Pendency of suit by 
accused in Civil Court in the matter is irrele- 
vant. Subramayam v. Veeraraghavulu. ^ 

,36 I. C. 780= i fj 

S. 436— Order of discharge —Further 

inquiry, when can be directed. 

Further inquiry should not be 
where an order of discharge has been pas=>e“ 
Ster a full inquiry and after- the recording 
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s. 251 . 

See also (i) Cr. P. C., 1898, S. 190. 

(u) Penal Code, 1860, S. 153-A. 

S. 251 — Character of accused — Warrant 

case — Accused adducing evidence of good charac- 
ter — Prosecution, right of — Rebuttal of. 

In a warrant case tried under Chap. XXI, 
when the aceused leads evidence of good 
character by way of defence, the prosecution 
cannot, as a matter of right, claim to lead 
rebutting ^evidence though, if the Magistrate 
in his discretion thinks suclr evidence essential 
to the just decision of the case, he may 
summon it, Ramasa7ni Mudaliar v. Ramalinga 
Vdatjar. 31 Cr. L. J. 1198 : 

127 I. C. 304 : 1930 M. W. N. 96 : 
32 L. W. 215 : A. I. R. 1930 Mad. 448. 

S. 252. 

See also (i) Cr. P. C., 1898, Ss. 33, 202, 
203. 

S. 252 — “Hearing the complainant” 

meaning of —Omission to examine complainant on 
oath. 

The expression ‘•'hearing the complainant” in 
S. 252 does not involve his examination on 
oath and a trial under Ordinance III of 1921 
without such e.xamination of complainant is 
not irregular. Pulhen Veetil Kunhi Kadir v. 
Emperor. 23 Cr. L. J. 203 ; 

65 I. C. 859 : 1922 M. W. N. 71 : 
15 L. W. 311 : 30 M. L. T. 135 : 
52 M. L. J. 108 : A. I. R. 1922 Mad. 126. 

— S. 252 —Compelling Magistrate to sum- 

mon particular ivitness. 

When the Magistrate trying the case is of 
opinion that it is unnecessary to summon a 
certain prosecution witness, the Sessions Judge 
should not compel him, except for most cogent 
and exceptional reasons, to summon that 
witness. Inayut Husain V. Emperor. 

30 Cr. L. J. 631 : 
116 I. C. 494 : 1. R. 1929 All, 590 ; 

A. 1. R. 1928 All. 684. 

S. 252 — Compromise by complainant — 

Effect of. 

S. 252 contemplates that once action has been 
taken against an accused in a cognisable 
warrant case, the case will normally proceed. 
It is nowhere contemplated that a desire on 
I he part of the complainant to refrain from 
further pursuing the case shall justify the 
arrest of further proceedings. Maung Thu Daw 
V. V Po Nyun. 28 Cr. L. J. 649 : 

103 I. C. 105 ; 5 Rang. 136 : 
A. I. R. 1927 Rang. 174. 

S. 252 — Cross-examination-Right of 

accused. 

A Magistrate should grant an accused an 
adjournment of the case in order to enable 
him to secure the services of Counsel for the 
purpose of cross-examining the prosecution 
witnesses. Sher Singh v. Emperor. 

17 Cr. L. J. 278 : 
34 I. C. 998 ; 14 P. W. R. 1916 Cr : 

A. I. R. 1916 Lah. 445. 
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S. 252 — Cross-examination— Rights of 

accused. 

Accused has absolute right to cross-examine 
prosecution witnesses before charge — Proceed- 
ings are judicial proceedings governed by 
Evidence Act, S. 138. (Per Kisch, J. Contra) 
— Accused has no such absolute right — Pro- 
ceedings are in nature of enquiry only. 
Mohamed Husain v, Fakahullah Beg. 

34 Cr. L. J. 58 ; 

140 I. C. 689 : 9 O. W. N. 782 : 

8 Luck. 135 ; I. R. 1933 Oudh 10 : 

A. I. R. 1932 Oudh 298. 

S. 252 — Evidence — Evidence of witness 

not re-cross-examined, use of. 

The evidence of a witness not re-called by the 
prosecution when required by the accused after 
the charge for further cross-examination, cannot 
be used to support the charge. Manna v. 
Emperor. 12 Cr. L. J. 35 ; 

9 I. C. 232 : 3 P. W. R. 1911 Cr. 

S. 252 — Evidence — Determination of 

question of particular evidence being necessary test. 

In deciding whether a particular evidence is 
necessary, the Magistrate must look at the 
prosecution case broadly, decide what are the 
broad allegations, of facts on which the com- 
plaint is founded and then determine whether 
the evidence is not necessary to assist in the 
establishment of that case. A useful test will 
be wliether, if the aceused were acquitted in 
the case, it would be open to the complainant 
to put in a fresh complaint on the facts put 
forward. K. C, Menon v. Krishna Nay at. 

27 Cr. L. J. 1123 : 

97 I. C. 643 : 24 L. W. 304 : 

51 M. L. J. 328 : 1926 M. W. N. 730 : 

49 Mad. 978 : A. I. R. 1926 Mad. 989. 

S. 252— Evidence — List of loitnessrs — 

Magistrate’s duly to select. 

When a complainant files a list of witnesses 
to be summoned for proving his case, the 
Magistrate should see which of the persons 
desired to be summoned are necessary 
witnesses. Witnesses should not needlessly be 
subjected to the inconvenience of attending 
the Court. Sital Singh v. Dulganjan Singh. 

14 Cr. L. J. 682 : 

21 I. C. 1002 : 12 A. L. J. 15. 

S. 252 (2) — Evidence — Magistrate’s duty 

to summon witnesses at Government’s expenses. 

Under S. 252 (2), the Magistrate has to 
summon at the expense of the Government such 
of the complainant’s witnesses to give evidence 
before himself as he thinks necessary. He 
cannot refuse to summon such witnesses 
merely because the very case being cognizable 
one, was investigated by the Police and no 
challan was sent up against the aceused unless 
he considers any of the witnesses to be unneces- 
■sary. Ghulam Mohiyy-tCd-Din v. Sardara. 

39 Cr. L. J. 674 : 

175 I. C. 555 : 40 P. L. R. 650 ; 

10 R. L. 746 ; A. I. R, 1938 Lah. 444. 

S. 252 — Evidence — Magistrate, if obliged 

to summon all vjitnesscs. 
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Public Prosecutor under S., 494 are on the 
same footing. Hata v. Emperor. 

30 Cr. L. J. 233 ; 
X « 1141. C. 50:30 P.L. R. 58: 

I. R. 1929 Lah. 210 : A. I. R. 1929 Lah. 315. 

S. 436 — Order of discharge. 

The District Magistrate can exercise his 
power of directing further enquiry only 
when the order of discharge , is perverse or 
prima facie incorrect. Nathu v. Emperor. 

37 Cr. L. J. 89 : 
159 I. C. 238 : 18 N. L. J. 90 : 

8R. N. 124. 

S. 436 — Order of discharge. 

The High Court has jurisdiction to inter- 
fere in a proceeding pending before , a 
Magistrate in the exercise of its revisional 
povyers and ^to pass an order of discharge 
in favour of the accused person if it con- 
siders such an order to be in the interests 
of justice. When a ' Magistrate has passed 
an order discharging an accused person, it is 
competent to the same Magistrate or to 
another Magistrate of co-ordinate jurisdiction 
to take fresh proceedings against the accused 
upon the same facts, although the order of 
discharge has not been set aside by a 
higher authority. Such a re- trial, however, 
should only be allowed under very special 
circumstances, and where such circumstances 
do not exist, it is improper to allow the 
accused to be re-tried on the same charge. 
Gopal Das v. Emperor. 26 Cr. L. J. 1508 : 

90 I. C. 292 : 7 L, L. J, 252 : 
A. I. R. 1925 Lah. .439. 

-S. 436 — Order of discharge — Third 


party's right to apply in revision. 

The High Court may interfere in revision 
against an order of discharge of an accused 
person at the instance of a third party when 
such order has the effect of operating to 
the detriment of such third person. G. V. 
Rahman v. Emperor. 31 Cr. L. J. 315 : 

121 I. C. 678 : 33 C. W. N. 468 : 

56 Cal. 1023 : A I. R. 1920 Cal. 319. 


-S. 436 — Order of discharge. 


Where an accused is discharged by a 
Magistrate and the judgment is not 
foolish or perverse, the mere fact that an- 
other view may be taken of the case than 
that which the Magistrate took would . not 
justify an order of re-trial. Mubarak Jan v. 
Rahatjan. 32 Cr. L. J. 302 : 

129 I. C. 300 : 31 P. L. R. 729 : 

I. R. 1931 Lah. 188 : A. I. R. 1930 Lah. 543 

-Ss. 436, 30 — Order of discharge — Dis- 


charge — Power of District Magistrate invested 
with powers under S. 30 to take action under 
S. 436. 

The words “ triable exclusively by a Court 
of Session” in S. 4^6 mean an offence shown 
to be so triable in the eighth eolumn of the 
second schedule of the Code. And a District 
Magistrate in non-regulation provinces 
invested with powers under S. 30 of the 
Code is competent to take action under S. 436 
when he finds that an accused person has been 
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improperly discharged by any inferior Court 
Arjan Singh v. Emperor. 1 Cr. L. J. 502 • 

5 P. L. R. 234! 

S, 4:20— Power under—Discretion. 

S: 486 gives the fullest discretion to a 
District Magistrate or a Sessions Judge . to 
order commitment where he -• considers an 
accused person has been improperly dis- 
charged. Pattu V. Fattu. 1 Cr. L. J. 519 ■ 

1 A. L. J. 292 : 1. L. R. 26 All. 564 ': 

. 24 A. W. N. 125. 

^ S. 436 — Ppwer of High Court. 

A person aggrieved by an order passed bj’’ a 
District Magistrate in revision, may apply to 
the High Court in revision without first • 
making an application to the Sessions Judge. 
Where either the Sessions Judge or the 
District Magistrate has had an application 
in revision in the same matter before them, 
moved by either party, tlie other local District 
Court would have no jurisdiction to hear a ■ 
further application in the same matter. A 
District Magistrate has no jurisdiction to 
order a re-trial of case. He can order, if he 
so wishes, on proper grounds, under S. 436, 
a further inquiry into the complaint, but it 
is reserved to the High Court in S. 436, 
to use any of the powers conferred on a 
Court of Appeal, which would include the 
right of ordering a re-trial. Mohammad 
Husain v. Nanki. 31 Cr. L. J. 995 : 

. 126 I. C. 253 : 1930 A. L. J. 521 : , 
25 All. 257 : A. I. R. 1930 All. 257. 

-S. 436 — Proceedings on further in- 


quiry — Dismissal of complaint — Further en- 
quiry. when 'to be ordered — Scope of further ' 
enquiry. 

S. 436 which empowers the High Court, 
the Sessions Judge, or the _ District Magis- 
trate, to direct further enquiry into a com- 
plaint dismissed under S. 203 or S. 204 does 
not lay down any rule that further enquiry 
should only be directed when it is found 
that the judgment is perverse or foolish, 
though, .as a rule of prudence, the Superior 
Court should not lightly discard the estimate 
of evidence appraised by the Court which 
heard it and should not set aside the .dis- 
missal of a complaint simply because a 
different view of the evidence might be 
taken. An order for further enquiry directed 
to a Subordinate Court means that the case 
should be taken up again and that the 
question of dismissing the complaint or 
charging the accused, should be again con- 
sidered and.an appropriate order made as a 
result of such fresh, consideration. Radha 
Prasad Bhagat v. Emperor. 28 Cr . L. J. 857_: 

104 I. C. 633 : A. I. R. 1928 Pat. 12. 

-S. 436— Proceeding under S. J33, 


whether covered. 

Proceedings under S. 133 are not eovered by 
this Section and a Sessions Judge has no, P^er 
to order further inquiry. ' 

2 O. W. N. 549 ; A. I. R. 1925 Oudh 736. 
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taken de novo by the Magistrate who holds 
the further inquiry. Bayn Dial v. Emperor. 

13 Cr. L. J. 255 : 
141. C. 707 : 9A. L.J. 310. 

— further inquiry, meaning of . 
•- Ilcvivcil of pTosecution iu Tcvisioii — Futlhet 
inquiry— Completion of revived proceedings. 

IVhen a prosecution is revived by an order 
in revision under 8. 437, the trial must be 
brought to conclusion -by the Magistrate 
holding the revived inquiry in the same way 
as if the case had been originally instituted 
before him. Emperor v. Hein Kwaing. 

6 Cr. L. J. 279 : 
4 L, B. R. 42. 

— S. 437 — Further inquiry, nature of. 

Where the -whole of the available prose- 
cution evidence has been recorded, an order 
for further enquiry means [simply a second 
trial on the same evidence. Dani v. Emperor. 

22 Cr. L. J. 199 (b) .* 
60 I. C. 5 : 3 U. P. L. R. Lah. 11 : 

A. I. R. 1921 Lah. 214. 

S. 437 — Further enquiry. 

No order should be passed against an accused 
person without his getting an opportunity of 
being heard. Where a rule was issued only 
upon the District Magistrate to show cause 
why further enquiry should not be directed 
into a complaint against the accused, which 
had been dismissed under S. 203 i Held, that 
the accused were entitled to be heard. Brij 
Kishore Ghose v. Gopal Rai. 5 Cr. L. J. 112 ; 

11 C. W. N. 316. 

S. E437 — Further inquiry — Notice to 

accused — Necessity of. 

A District Magistrate is not bound in law 
to issue [any notice on the accused before 
ordering a further enquiry under S. 437, but 
the exercise of discretion in favour of 
issuing a notice is considered to be the right 
and proper action to take. Rambhahal v. 
Emperor. 19 Cr. L. J. 399-A. 

44 I. C. 751 : 4PrL. W. 220 : 
A. I. R. 1918 Pat. 461. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

Although S. 437 does not specifically mention 
that notice must be issued to the accused to 
show cause why a fresh inquiry should not 
be ordered, yet such notice is proper. The 
mere omission to issue such notice, however, 
would not vitiate a trial following upon an 
order under S. 437, unless the accused can be 
shown to have been prejudiced by the fact of 
not having been {given an opportunity of 
being heard [in proceedings under that 
section. Khowaja Hassan v. Emperor. 

24 Cr. L. J. 136 : 
.71 I. C. 360. 

— S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

An order under S. 437, for further inquiry, 
should not be passed without notice to the 
person iaccused, and then .only if the order of 
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- discharge was manifestly perverse or occasion- 
ed a grave miscarriage of justice. But an 
order for further inquiry passed without such 
notice is not-illegal. Bahadur AH v. Emperor, ■ 

24 Cr. L. J. 622 : 
73 1. C. 510 : A. I. R. 1923 Lah. 158. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

An order for further inquiry against an accus- 
ed person who has been discharged should not 
be passed without first serving a notice on him 
to show cause why the order should not be 
passedi Sugar Mai v. Emperor. 

23 Cr. L.J. 70 : 
66 1. C. 422 : 22 A. L. J. 91 : 
A. I. R. 1923 All. 122. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

An order for further inquiry by a Magistrate 
in the absence of and without any notice to the 
accused who was discharged by a lower Court 
is illegal. Ambar AH v. Anjab AH. 

13 Cr. L. J. 304 : 
14 I. C. 768 : 39 Cal. 238. 

S. 4i7— Further inquiry — Notice to 

accused — Necessity of. 

An order for further inquiry ought not be 
made without notice to the accused. Kanhu 
Naik V. Natabar Shaha. 15 Cr. L. J. 1 (a) : 

22 1. C. 145. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

As a matter of law, it is not obligatory on a 
District Magistrate, before making an order 
for further enquiry, to serve a notice on the 
accused person, but according to the general 
principle of Criminal jurisprudence, an order 
prejudicially affecting the accused person 
should not be passed without giving him an 
opportunity of being heard and there is no 
reason why that principle should not be 
observed in making an order under 8. 437 
of tlie Cr, P. C. Wahed Ati v. Emperor, , 

3 Cr. L. J. 191 : 
3 C. L.J. 43. 


-S. 437— Further inquiry— Notice to 


accused — Necessity of. 

As a matter of law, it is not obligatory to 
serve a notice on the accused person before 
ordering his re-trial, under S. 437, but according 
to the general principle of criminal jurisprud- 
ence no order piejudicially afltcling the accused 
person should be passed without giving linn 
an opportunity of being heard. 

V. Emperor. * 3 Cn L. J. 12U ; 

I. L. R. 32 Cal. 1090. 

S. 437 — Further inquiry — Notice, to 

accused — Necessity of. 

Before a District Magistrate takes action 
under S. 437, he must give notice to accused. 
Mata Prasad v. Emperor. 20 Cr. L. J. 769 (af : 

53 X. C. 589 : A. I. R. 1919 All. 373. 
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S. 436 — Scope. 

Where a complaint is dismissed under 
S. 203, Cr. P. C,, and the accused has not 
been summoned, the proviso to S. 436 of the 
Act does not come into operation and further 
inquiry cannot be ordered under it. Abdullah 
Jan v.'Toii Gul. 36 Cr. L. J. 184 (1) : 

158 I. C. 31 (1) ; 8 R. Pesh. 49 (1) ; 

A. I. R. 1935 Pesh. 141. 

— S. 436— 5cope. 

Where a Sub-Divisional Magistrate dismissed 
a complaint under S. 203 of the Cr. P. C., 
but the District Magistrate set aside the 
order of dismissal, and directed further in- 
quiry and then the Sub-Divisional Magis- 
trate summoned the accused stating that “the 
District Magistrate has set aside the order of 
dismissal and directed further inquiry” ; Held, 
that the order of the Sub-Divisional Magistrate 
summoning the accused without holding any 
further inquiry as directed by the District 
Magistrate was wrong. ' S. 436 empowers the 
District Magistrate to direct further inquiry 
and not to order the trial of the accused 
and a Sub-Divisional Magistrate who has 
been directed by the Magistrate to hold a 
further enquiry into a complaint dismissed 
by him cannot at once summon the accused 
without holding an inquiry and exercising his 
judgment under S, 203 of the Cr. P. C. that 
it was a fit case in which the accused should 
be summoned. Sitaram Tewari v. Kausilia, 

29 Cr. L. J. 572 : 
100 I. C. 508. 

S. 437. 

Accused, meaning of. 

Appeal. 

Applicability. 

Application. 

Commitment. 

Concurrent jurisdiction. 

Discharge by District Magistrate em- 
powered under S, 30. 

— Discharge of accused, meaning of. 

Discharge of accused, nature of. 

Duty of Sessions Judge. 

^Evidence taking of or direction to 

take. 

Further inquiry. 

— Interference, grounds for. 

Interpretation. 

Maintenance. 

— Order of discharge. 

Order of prosecution under S. 470. . 

— Power of High Court. 

Reference. 

Revision. 

Revisional jurisdiction, object of. 

— Scope. 

Security proceedings. 

Summoning record, necessity of. 

S. 437. 

See also (i) Cr. P. C., 1898, Ss. 202, 203, 
209, 221, 253, 254, 423, 428, 
435, 436, 437, 439, 476. 

(ii) Notice. 

• S. 437 — Accused — Meaning of. 

The word “ any accused person ” includes 


Cr. P. CODE (1898), S. 437 

persons proceeded against under Chapter VllI ■ 
it is not confined to a person against whom 
a complaint has been made under S. 200. 
In re : Baba Yeshvant Desai. 

12 Cr. L. J. 430 ; 
11 1. C. 614 : 13 Bom. L. R. 505 ; 

35 Bom. 401. 

'."T®* — Appeal — Further inquiry — 

Validity of — Appeal — Further inquiry, order 
for, whether can be made. 

An order under S. 437 can be made when the 
record is before the Court on an appeal. 
Sheo Gobind Singh v. Emperor. 

21 Cr. L. J. 660 : 
57 I. C. 820 ; 1 P. L. T. 293 : 
A. I. R. 1920 Pat. 523. 

S. 437 — Applicability. 

An order under S. 437, must be passed on the 
examination of the record as it stands when 
a Sessions Judge takes it up for considera- 
tion. In re : Bhogi Reddi Aukamma. 

34 Cr. L. J. 278 : 
142 I. C. 138 : 1932 M. W. N. 1162 ; 
65 M. L. J. 6 ; I. R. 1933 Mad. 199 ; 

A. I. R. 1933 Mad. 247. 

S. 437 — Applicability. 

S. 437 applies both to the case of an order 
of discharge and to an order o£ dismissal. 
Fazarbi Bibi v. Moonsab Molla. 

21 Cr. L. J. 663 : 
57 I. C. 824 : 32 C. L. J. 44 : 
A. I. R. 1920 Cal. 542. 

S . 437 — Applicabilily. 


S. 437 applies to proceedings under Chap- 
ter VIII of the Code. Kharga v. Emperor. 

15 Cr. L. J. 39 : 
22 I. C. 183 : 12 A. L. J. 167 : 
36 All. 147 ; A. I. R. 1914 All. 158. 


S. 437 — Applicabilily. 

This section relates only to the special case 
for which it provides. The District Magistrate 
who acts under its terms, must do so on exa- 


[nining a record ; and, ■when he himself makes 
further inquiry, he does so not in exercise of 
my of the powers conferred by S. 190. _A 
complaint was dismissed by the Township 
Magistrate of a District. A fresh complaint 
jn the same facts was presented to another 
Magistrate at the Headquarters of the District 
who sent it for disposal to the Township Magis- 
trate, pointing out that the previous complaint 
had been dismissed under a misconception of 
the law. The. Township Magistrate tried and 
convicted the accused. An appeal was made 
to- the Court of Session, which reversed the 
conviction on the ground that the dismissal 
of the first complaint debarred the Magishate 
from taking cognizance of the second ; He/a, 
that the Sessions Judge was wrong. Emperor 


Nga Pyu Di. 


1 Cr.L.J. 167: 
10 Bur. L. R. 1 : 2 L. B. R. 27. 

S. 437— A.pplication‘— Limitation for 

Revision — Interference discretionary — 

Belated application not to be entertain^— 
Sind Judicial Commissioner’s Court Rules, R. 3, 

Ch.XV. . . . , 

Interference by revision m criminal cases is 
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the case can be passed udder that section, 
but as a matter of judicial discretion, it is 
advisable that such notice should' be given. 
Rikh Nath v. Emperor. 22 Cr. L. J. 655 : 

63 I. C. 415 : 24 O. C. 142 : 
A. I. R. 1921 Oudh 97. 

— : S. 437 — Further inquiry — Notice to ac- 

cused — Necessity of— Re-trial, order of — Notice 
to accused, absence of, effect of. ' 

An order wh’ch is so very seriously to 
the prejudice of an accused person as direct- 
ing his re-trial under S. 437, ought not to 
be made without giving him an opportunity 
of bfeing heard, although the law does not 
specifically lay down that notice is required. 
Abhram Adam Ishe -v.' Emperor. 

19 Cr. L. J. 101 : 
43 I. C. 325 : 19 Bom. L. R. 908 ; 

A. I. R. 1917 Bom. 17. 


Cr. P. CODE (1898), S. 437 


uuuer o, 4.d7, passed without notice to the 
accused is not illegal, notice should, as a 
general rule, be issued. Kallu v. Emperor 

23 Cr. L. J. 693 ; 
69 I. C. 373 : 4 L. L. J. 411 : 
A. I. R. 1922 Lah. 59. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 


Though it is not obligatory on a District 
Magistrate to issue notice before directing 
a further enquiry under S. 437, such notice 
should ordinarily be issued before any order 
prejudical' to the accused is passed. Sanwal 
Bherti v. Dipchand. 9 Cr. L. J. 446 : 

1 I. C. 938 : 3 S. L. R. 7. 


S. 437 — Further inquiry — Notice to 

accused — Necessity of. 


— S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

An order for further inquiry under S. 437, 
Cr. P. C., made without giving a previous 
notice to the accused to show cause against 
the application for further inquiry must be 
set aside. Giridhari Marwari v. Emperor. 

8 Cr. L. J. 51 : 

^ 12 C. W. N. 822 : 8 C. L. J. 73. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

The Cr. P. C. does not require notice to 
be given to an accused person before a 

further inquiry is ordered under S. 437. 
It is a matter dependent on the circum- 
stances of each case. It is true that S. 437, 
does not compel, a Magistrate to issue notice, 
and an order passed under that section 
without having issued notice is not illegal. 
But it is a fundamental principle of the 
administration of English justice that no 
order to the prejudice of an accused person 
should ordinarily be made without giving 
him an opportunity of being heard in his- 
defence. And the mere omission from the 
section of any direct and positive command 
to give an invariable effect to that principle 
was never meant to absolve a Magistrate 
from doing so in all ordinary cases. In re ; 
Mukund Bhaskarshet. 4 Cr. L. J. 329 ; 

. 8 Bom. L. R. 694. 

S. 437 — Further inquiry — Notice to ac- 
cused — Necessity of. 

The law does not make it obligatory upon 
a Session Judge or a District Magistrate | 
acting under S. 437 to give notice to the ' 
accused. In any case, where notice is not 
given , it is open to the High Court, should 
the ends of justice require it, to direct the 
District Magistrate to supply that omission. 
Abhram Adam Ishe v. Emperor. 

19 Cr. L. J. 101 : 
43 I. C. 425 : 19 Bom. L. R. 908 ; 

A. I. R. 1917 Bom. 17. 

S. 437 — Further inquiry — Notice to ac- 
cused — Necessity of. 

Though an order directing further enquiry 
into the discharge of an accused person 


MTiere an accused person charged with the 
offence of criminal breach of trust in respect , 
of a gold necklace was discharged- by the 
trying Magistrate for want of sufficient proof, 
and the District Magistrate ordered /a re- 
trial without issuing notice to and hearing 
the accused : Held,, that the Cr. P. C., nowhere ' 
says that a notice shall not be given. The 
correct principle is that where the Code is 
silent, it is a matter of judicial discretion 
dependent on the circumstances of each case 
whether a Court should pass any order to 
the prejudice of a man in a criminal case 
without giving him a hearing : Held also,,that 
in the present case the District Magistrate 
would have excercised his discretion more 
soundly if he had heard the accused before 
passing his order, and satisfied himself whether 
there were sufficient grounds for setting aside 
the order of discharge. In re : Ruicmani 
Bhogilal. 1 Cr. L. J. 588 : 

6 Bom. L. R. 479. 

S. 437 — Further enquiry, order for — 

Notice to accused, lohether necessary. 

Before an order is made under S. 437, it is 
not necessary that notice should, in all cases, 
be served upon the accused. , Notice is 
necessary only in those cases w'here the accused 
have already appeared and have been 
discharged. In cases where the accused have 
not appeared before the Magistrate and taken 
their trial, no such notice is necessary. Hari 
Lai Choudhry v. Emperor. 20 Cr. L. J. 385 : 

■53 I. C. 931 : A. I. R. 1919 Pat. 361. 

S. 437 — Further inquiry — Power, whether 

limited. 

'In a case not triable only by the Court of 
Sessions, it would not ordinarily be the duty 
of a District Magistrate to refer the case to 
the High Court instead of making an order 
himself. S. 437 gives a District Magistrate 
authority to order a further inquiry and such 
authority is unfettered by any other provision 
of law. Emperor v, Nga Po Yin. 

- 2Cr.L.J.826: 

11 Bur. L. R. 317. 

S, 437 — Further inquiry — Record of 

reasons for — Necessity of . ^ 

1 An order for further enquiry under S. 437 
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S. 437 — Duty of Sessions Judge — 

Discharge of accused- Committal to Sessions, 
order directing— Sessions Judge, duty of. 

In considering whether an accused person 
who has been discharged by a Magistrate uhder 
S. 253 should be directed to be committed to the 
Court of Session, the Sessions Judge must 
consider whether it was open to the Magistrate 
to come to the conclusion to which he did 
come on the materials before him. That a 
different view can be taken on the evidence 
would not justify the Sessions Judge to 
direct a committal; he must come to the 
conclusion that the finding of the Magistrate 
is not only wrong but perverse. Eitbhanjan 
Rai V. Emperor. 26 Cr. L. J. 886 : 

86 I. C. 822 : 6 P. L. T. 570 : 
A. I. R. 1925 Pat. 509. 

S. 437 — Evidence, taking of or direction 

to take — Jurisdiction. 

S. 437 of the Cr. P. C. does not authorise a 
Sessions Judge or a District Magistrate to 
take evidence or to direct evidence to be 
taken supplementing the evidence given 'in 
lower Court. The Sessions Judge or the Magis- 
trate is authorised to direct a further inquiry, | 
but not to take evidence or direct evidence to 
be taken. Mom Mohun Mondol v. Iswar 
Chunder Mukherjee. 6 Cr. L. J. 357 ; 1 

6 C. L.J.251. 

S. 437 — Further inquiry. 

A District Magistrate cannot set aside an 
order of discharge if there is no irregularity 
or impropriety in the proceedings. Further 
in quiry ought not to be ordered in a case in 
which the Courts are liable to take different 
views of the evidence and of the probabilities, 
especially where the Magistrate has dis- 
believed the evidence for the prosecution. 
Sheocharan v. Emperor, 26 C. L. J. 1537 ; 

90 I. C. 385 : 21 N. L. R. 88 ; 
A. I. R. 1926 Nag. 117. 

S. 437 — Further inquiry, validity of. 

A District Magisttate has jurisdiction, under 
S. 437 to order a fresh inquiry into the case 
of a person discharged by a subordinate Magis- 
trate under S. 119. In re : Baba Yeshvant Desai. 

12Cr.L. J. 430; 
11 1. C 614 : 13 Bom. L. R. 505 ; 

35 Bom. 401. 

— : S. 437 — Further inquiry. 

A District Magistrate is competent under 
the provisions of S. 437 to direct further 
inquiry, after the discharge of an accused, 
when the further inquiry entails only a 
re-hearing on the same materials, that is to 
say, when no further evidence is forthcom- 
ing. The District Magistrate, in making 
use of this power, would be exercising a sound 
discretion. Emperor v. Nga Po Yin. 

2Cr. L.J. 826: 
11 Bur, L. R. 317. 

— — S. 437 — Further inquiry. 

A District Magistrate or Sessions .Judge has 
power, while acting under S. 437 to order fur- 
ther enquiry by a Magistrate other than the 


Cr. P. CODE (1898), S. 437 

Magistrate who made the first enquiry, and the 
Magistrate ordered to make further enquiry 
may take evidence de novo, if. necessary. In re : 
Narayanswami Naidu. 9 Cr. L. J. 192 • 

1 1. C. 228 ; 5 M.L.’t! 233 
19 M. L. J. 157 : 32 Mad. 220. 

S. 437 — Further inquiry. 

A, Magistrate has jurisdiction to order a further 
inquiry under S. 437 upon the same materials 
which were before the Subordinate Magistrate 
who tried the case in the first instance. 
Haider Khan v. Emperor. 

25 Cr. L. J. 66 : 
75 I. C. 978 : A. I. R. 1925 Oudh 39. 

S. 437 — Further inquiry. 


A Sessions Judge or District Magistrate cannot, 
when in his opinion, a Magistrate is wrong in 
discharging an accused aad a prima facie ease ~ 
is made out against the accused, himself frame 
charge or order the Magistrate to frame charge 
or try the accused. Under the second part of 
S. 437 the District Magistrate might make 
further enquiry himself and frame charge in the 
course of it. In re : Narayanswami Naidu, 

9 Cr. L. J. 192 ; 

1 1. C. 228 : 5 M. L. T. 233 ; 

19 M. L. J. 157 : 32 Mad. 220. 

S. 437 — Further inquiry. 

An order of further inquiry under S. 487 is 
improper and is liable to - be set aside on 
revision if the whole evidence on the record 
has been duly considered and the order of 
discharge is not manifestly perverse or foolish, 
etc. Although before directing further inquiry, 
notice to the accused is not absolutely necessary, 
yet according to the general principles of 
criminal jurisprudence an order to the prejudice 
of an accused should not ordinarily be passed 
without giving him an opportunity of being 
heard. Sita Ram v. Emperor. 

- 16 Cr. L. J. 214 : 

27 I. C. 838 : 4 P. W. R. 915 Cr. ; 

.^130 P. L. R. 1915: 

A. I. R. 1915 Lah. 455. 

^ S. 437— Further inquiry— Discharge , 

erroneous — Compoundable offence — Damages, 
decree for, in Civil Court — Further inquiry vi 
criminal case, whether should be ordered. 


\ person accused of a compoundabje offence 
as erroneously discharged by a Magistrate, 
he complainant obtained a decree^ for heavy 
amages against him in the Civil Court in 
ispect of his wrongful act, and also moved 
le High Court to set aside the order of dis- 
tiarge : Held, that in view of the fact that the 
Ecused had been sufBciently punished by the 
ecree of the Civil CourL awarding heavy 
amages to the complainant, it would savour of 
indictiveness to press further criminal pro- 

“edinas against him. Tiruvenkatachanarv. 

A. I. R. 1924 Mad, 31. 
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manifestly perverse or foolish or based upon 
an obviously incomplete record of evidence. 
The mere fact that it might hold a different 
view of the evidence and of the probabilities 
of the case, will not justify interference. 
Emperor v. Jagdamba Singh. 

s 25 Cr. L. J. 1026 : 

31 1. C. 802 : 11 O. L. J. 334 : 

1 O. W. N. 245 ; A. I. R. 1924 Oudh 368, 

S. 437 — Further inquiry. 

The dictum of the Punjab Chief Court that 
further inquiry after discharge is improper 
unless the order of discharge was manifestly 
perverse or foolish does not apply to a case 
in which the Magistrate was acting only as 
a Court of Inquiry and not a trial Court. 
Further there is nothing in the Cr. P. C., 
which suggests that the District Magistrate 
should go further in a case of this nature 
than find that the order of discharge was 
improper. Aulad Hussain v. Emperor. 

32 Cr. L. J. 128 (b) : 
128 I. C. 285 ; 7 O. W. N. 749 : 
I. R. 1931 O idh 45 : A. I. R. 1930 Oudh 415. 

S. 437 — Further inquiry — Validity of. 

A Magistrate has not an absolute right to 
order further inquiry in any case under S. 437. 
If he finds no illegality, impropriety or 
irregularity and nothing incorrect in the pro- 
ceeding of the Court below, he is not em- 
powered to set aside an order of discharge 
upon other grounds, or upon no ground at all. 
Prankhang v. Emperor, 13 Cr. L. J. 764 ; 

17 I. C. 76 : 16 C. W. N. 1078. 

— S. 427 —Further inquiry— Validity of— 

Accused discharged —Further inquiry when to be 
ordered. 

Further inquiry should not be ordered 
unless the order of discharge is manifestly 
perverse or foolish or is based upon a record 
of evidence which is obviously incomplete. 
The opinion of the Court that the prosecution 
evidence requires more careful attention than 
it has received is no ground for ordering 
further inquiry. Harnam Singh v. Emperor. 

27 Cr. L J. 661 : 
94 I. C. 709 : A. I. R. 1926 Lah. 130. 

S. 437 — Further inquiry — Validity of — 

Further inquiry, when to be ordered. 

District Magistrate’s powers to direct further 
inquiry should be exercised in exceptional 
cases and for good reasons. Further inquiry 
after discharge is improper unless the order 
of discharge is manifestly perverse or foolish 
or is based upon a record of evidence 
obviously incomplete. A Magistrate’s dis-, 
believing witnesses for reasons not cogent is 
no ground for ordering re-trial. Mami v. 
Emperor. 27 Cr. L. J. 565 : 

94 I. C. 133 : 2 Lah. Cas. 234 ; 

27 P. L. R. 397. 

— ; — S. 437 — Further inquiry — VaUdily of — 
District Magistrate, power of, to direct re-trial by 
himself — Further inquiry, when to be directed. 

A District IMagistrate has no power, when act- 
ing under S. 437 to direct a fe-trial by himself. 
Where no fresh evidence is forthcoming, and 
the circumstances and the evidence are such 
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that two different Courts might take a different 
view of the evidence, an order of discharoe 
should not be interfered with by directing a 
fifrther inquiry. Bindeshri Dube v. Emperor 

22 Cr. L. J. 49 (b) : 
59 I. C.193: 18A.L.J.113S- 
2 U. P. L. R. (a) 374 : A. I. R. 1921 Bom. 366 


S. 427— Further inquiry— Validity of— 

Further inquiry after discharge, legality of. 

A direction for further inquiry after discharge 
is improper unless the order of discharge is 
manifestly perverse or foolish or is based on a 
record of evidence which is obviously incom- 
plete. Indraj v. Emperor. 27 Cr. L. J. 1013 • 

96 I. C. 869. 


S. 437 — Further inquiry— Validity of. 

Further enquiry under S. 437 should not, as 
a general rule, be orderd unless the order of 
discharge is manifestly perverse or foolish or 
is based on a record of evidence obviously 
incomplete. Kallu v. Emperor. 

22 Cr. L. J. 693 : 

69 I. C. 373 : 

4 L. L. J. 411 : A. I. R. 1922 Lah 59. 

S. 437 — Further inquiry — Validity of . 

Generally speaking, further inquiry after dis- 
charge is improper unless the order of dis- 
charge is manifestly perverse or foolish or 
incomplete. Shcr Singh v. Emperor. 

27 Cr. L. J. 771 : 

95 L C. 307 : 27 P. L. R. 488 : 

A. I. R. 1926'Lah. 119 (c). 

S. 427— Further inquiry-Validily of. 

Generally speaking, further inquiry after dis- 
charge is improper unless the order of discharge 
is manifestly perverse or foolish or is based 
upon 'a record of evidence ■which is obviously 
incomplete. The trial Magistrate after record- 
ing all the evidence for the prosecution passed 
an order discharging the accused, but it was 
set aside by .the District Magistrate who 
ordered further inquiry into the case. The 
accused applied to the High Court for revision 
of the order: Held, that the order of discharge 
was not manifestly perverse or foolish and the 
order directing further inquiry was not jnstifl- 
able. Kishan Chand v. Emperor. :• 

21 Cr.L.J.S71 : 

57 I. C. 91 : 2 U. P. L. R. Lah. 151 ; 

A. I. R. 1920 Lah. 54 _ 

S. 427— Further inquiry— Validity of. 

In a warrant case after a charge had been 
framed against the accused, he was called 
to plead, and he pleaded not guilty, the 
Magistrate thereupon wrote a judgment antt 
‘discharged’ the , accused. This order was se 
aside by the District Magistrate, who orderea 
further enquiry under S. 437 : Held, tha 
the only order which the Magistrate couia 
have passed, after a charge had been framen, 
against the accused and he had pleaded to t 
charge, was either an order of acquittal or 
order of conviction and as he was not convic e , 

I he must be deemed to have been acquitted a 
i not ‘discharged’, and that being so, the Hjs r 
Magistrate was not competent under S. 43 
1 order further enquiry and the order made y 
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: — S. 437 — Fiirlhcr inquiry — Discharge of 

accused— District Magistrate, power of, to order 
further enquiry, limits of. 

A District Magistrate should not exercise his 
powers Under S. 437 promiscuously, whenever 
he forms a different estimate of the witnesses, 
whom he has not seen, from that which was 
formed by llie Magistrate who did sec them.. A 
District Magistrate should not order a further 
enquiry merely upon the strength of iris own 
appreciation of tire evidence in a case where 
the accused has had a perfectly fair trial 
reaching a InM'ful conclusion, and the trial 
Magistrate’s discussion of the evidence has been 
apparently quite reasonable. Jn re : Narainah 
I'enhatcsh. 18 Cr. L. J. 646 ; 

40 I. C. 294 : 9 Bom. L. R. 8S0 : 

A. I. R. 1917 Bom. 227. 

S. 437 — Further enquiry — Discharge of 

accused — Further inquiry, -when to be ordered. 

Further inquiry after discharge should not be 
ordered unless the order of discharge is per- 
verse or foolisli or based on an incomplete 
record of evidence. Therefore, where a Magis- 
trate discusses the evidence at length and 
gives his reasons for discharge, the order of 
discharge sliould be set aside even if it does 
not commend, itself to the District Magistrate 
or Sessions Judge as the case maj' be. Ghnlam 
Nahi V. Emperor. 28 Cr. L. J. 607 ; 

102 I. C. 783. 

S. 437 — Further inquiry— Discretion. 

It is purely discretionary with a Court to 
order further inquiry under S. 437, Cr. P. C. 
Bulchand Tahilram v. Ghandoomal Jlamrakhia- 
mal. 16 Cr. L. J. 174 : 

27 I. C. 558 : 8 S. L. R. 196 : 

A. I. R. 1914 Sind 44. 

S. 437 — Further inquiry— Discharge of 

opinion between different Courts in judging evi- 
dence — Practice— Further inquiry. 

Where the nature of the case is such that 
tile Courts are liable to take different views 
of the evidence and of the probabilities of it, 
no further inquiry should be directed under 
.S. 437. Chandan v. Kallu. 12 Cr. L. J. 45 : 

9 I. C. 274 ; 8 A. L. J. 45. 

S. 437 — Further inquiry. 

Further enquiry into the case of a discharged 
person should not be ordered, unless the order 
of discharge is manifestly perverse or foolish 
or is based upon a record of evidence which 
is obviously incomplete. Where, therefore, the 
Magistrate recorded the evidence of all the 
witnesses whom the complainant wanted to 
produce in support of his complaint and, 
after considering the evidence, being of the 
opinion that the story told by therh was an 
improbable one, dismissed the complaint ; but 
the Sessions .Judge holding that the story might 
be improbable but was by no means impos- 
sible, ordered a further enquiry : Held, that 
this was not a valid ground for di.ssenting 
from the conclusion of the Magistrate and for 
directing further enquiry. Radhc Sham v. Em- 
peroT, 20 Cr. L. J. 594 : 

52 I. C. 208 : A. I. R. 1919 Lah. 433. 
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S. 437 — Further inquiry. 

Generally speaking further inquiry after dis- 
charge is improper unless the order of discharge 
is manifestly perverse or foolish or is based 
upon a record of evidence which is obviously 
incomplete. It is not surheient for a Court of 
Revision to merely say that the Trial Judge 
has not gone fully into the case and to dec- 
lare that further inquiry is necessary. Before 
ordering further inquiry, the Court should state 
in what respect the Trial .Judge’s conelusions 
arc either foolish or perverse or otherwise 
unsatisfactory, and if the case is sent back 
on the ground that the decision of the Trial 
Court has been arrived at upon an incomplete 
record, this should be stated. There is no pro- 
vision in the Cr. P. C., under which a notice 
issued to an accused can be validly served 
upon him through his agent. Sawan Singh v. 
Emperor. 26 Cr. L. J. 1393 : 

89 I. C. 705 : 2 Lah. Cas. 59 : 

A. I. R. 1926 Lah. 50. 

S. 437 — Further inquiry. 

It is not desirable that the District Magis- 
trate should exercise the power of revision 
arbitrarily or harshly in such cases, but under 
the safeguards provided by S. 437. If further 
evidence is fortlicoming, it may just as well be 
taken and considered in the same proceedings 
instead of waiting until further information is 
laid. This constitutes " further inquiry ” con- 
templated by that section, and a necessary 
ingredient is that fresh evidence is forthcom- 
ing on the part of the prosecution. That 
another Magistrate should hear and decide the 
matter on the same evidence is not what is 
contemplated. Manna v. Emperor. 

1 Cr. L. J. 96 : 

5 P. L. R. 74 ; 24 P. R. 1903 Cr. 

S, 437 — Further inquiry. 

It is not ordinarily desirable that in order- 
ing further enquiry under S. 437, a detailed 
examination of the evidence and elaborate 
reasons should be given, but enough should be 
said in the way of reasons to indicate to 
the Court below in what manner it is thought 
that its order was incorrect, whether on a 
point of law or in misappreciation of the 
weight of the evidence or for want of a 
complete enquiry. Nga Min Din v. Emperor. 

19 Cr. L. J. 14 : 

42 I. C. 926 ; 3 U. B. R. 1917 16 : 

A. I. R. 1918 U. Bur. 155. 

S. 4Z7— Further inquiry— Meaning of. 

An order of further enquiry and not of re- 
trial m.ay be passed under S. 437. An order 
of re-trial under the section is one calculated 
materially to prejudice the accused with a 
subordinate Court. Khuda Balchsh v. Emperor. 

2 Cr. L. J. 128 : 

6 P. L. R. 65. 

S. 437—“ Further inquiry", meaning 

of. 

“ Further inquiry” does not mean proceeding 
on the evidence already taken ; evidence or 
other evidence, if there be any, should bo 
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— S. 437 — Further inquiry— Validity of . 

Where a Magistrate discharges an accused 
after due consideration of the evidence » on 
record and where his order is not manifestly 
perverse or foolish or based on an incom- 
plete record of the evidence, it is not open 
to the District Magistrate to set aside the 
order of discharge merely because he himself 
is of a contrary opinion. Nasir-ud-Din v. Abdul 
Aziz. 17 Cr. L. J. 161 : 

33 I. C. 641 : 20 P. W. R. 1916 Cr, : 

A. I. R. 1916 Lah. 299. 

— S. 437 — Further inquiry — Validity of. 

Where in a case under S, 414, Penal Code, a 
Deputy Commissioner ordered as follows : — 
“Mistake of law. S. 414, Penal Code. The 
accused is released on bail” : Held, that 
though not in form, but in substance, the 
Deputy Commissioner s order was intended 
to be an order of discharge of the accused ; 
and it was quite open to the Sessions Judge, 
upon a motion being made to him by the 
complainant, to make an order for further in- 
quiry under S. 437. Nagendra Nath Sen y. 
Mr. Korb. 1 Cr. L. J. 35S : 

8 C. W. N. 456. 

S. 437 — Further inquiry — Validity of. 

Where the judgmen t of a Trying Magistrate 
is neither perverse nor foolish and is based 
on evidence which is obviouly complete, 
further inquiry should not be ordered. Fur- 
ther inquiry in such a case means a re- 
hearing of the same evidence by some other 
Magistrate, that other Magistrate being prac- 
tically constituted a Court of Appeal 
and this is not contemplated by S. 437. 
Dost Muhammad v. Asa Bam. 

24 Cr. L. J. 474 : 
72 I. C. 890 : A, I. R. 1922 Lah. 409*. 
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Magistrate comes to a different conclusion 
upon the evidence, his proper eourse is to 
make an order of commitment under A 430 
of the Code. Yado v. Emperor. 

17 Cr. L. J. 245 ; 

34 I. C. 965: 12 N. L. R. 94 ; 

A. LR. 1916 Nag. 97. 


7S. 437 — Further inquiry. 

Where a District Magistrate (without giving 
any notice) ordered further inquiry to be 
made in the case of a discharged accused on 
the ground that it was conceivable that an- 
other Magistrate might reasonably see the 
facts and probabilities in other mutual pro- 
portions : Held, that the foregoing did not 
amount to any reason at all for ordering 
further inquiry. Where a District Magistrate 
decides, to take further action under S. 437, 
he should give notice to the accused and 
hear his objections, if any, before making an 
order for further inquiry. Lai v. Emperor, 

12 Cr.L.J. 110: 

91. C. 652. 


S. 437 — Further inquiry. 

Where a man has been discharged after full 
inquiry by a competent Court, a Revisional 
Court will exercise proper question in allowing 
him an opportunity of showing cause before 
ordering a further inquiry or before directing 
a re-opening of the case, it being a prineiple 
of British &iminal Law that an order to a 
man’s prejudice should not be made without 
due notice to him. Where a Court is given 
a discretion, it is bound to exercise it judicially 
and fairly. Vaidaynath Iyer v. Emperor. 

- 16 Cr. L. J. 696 : 

30 I, C. 744 : 8 Bur. L. T. 133 ; 

A. I. R. 1915 L. Bur. 132 (a). 


S. 437 — Further inquiry — Validity of. 

Where a person has been prosecuted before 
a competent officer, and has, after a fair 
trial before that officer been found not guilty 
and discharged, the Magistrate finding defi- 
nitely that the Crown had failed to make out 
a case against him, it is very improper, in 
the absence of some positive allegation of 
impropriety of conduct against the trying 
officer, for the accused person to be placed 
on his trial a second time for the ‘ same 
offence. Rakltt Singh v. Emperor. 

24 Cr. L. J. 486 : 

72 I. C. 950 ; 1 P. L. R. 28 Cr. 


-S. 427— Further inquiry. 


Where a Trying Magistrate in his order of 
discharge has discussed the evidence and has 
given sufficient reasons for the conclusion 
that the prosecution evidence has failed to 
establish the charge against the accused, 
and no fresh evidence is likely to be produced 
on further inquiry, a superior Court should 
hesitate before exercising its powers under 
S. 437 unless there is some palpable error in 
the decision of the Magistrate. Abdid Rashid 
v7 Momiaz. 25 Cr . L. J. 191 : 

761. C. 431:38 C. L. J, 206 : 
A. I. R. 1924 Cal. 229. 


S. 437 — Further inquiry. 

Where a District Magistrate considers that 'a 
case triable only by a Court of Sessions 
which has been tried by a specially em- 
powered Magistrate and has ended in a dis- 
charge, has been incompletly or imperfectly 
tried, he may order further inquiry by the 
same Magistrate or by another Magistrate or 
by another Magistrate equally empowered, 
but not by a Magistrate without special 
powers and, therefore, in a sense, a Court 
of inferior jurisdiction to the Court which 
ordered the discharge. But if the District 


-S. 437— Further inquiry. 


Where an accused person has been discharged, 
f the circumstances and the evidence are such 
that two different Courts might take two 
lifferent views of the evidence, and the order 
jf discharge in one which cannot be said to 
oe either perverse or prima facie incorrect 
ind there is no suggestion that any further 
jvidence is forthcoming, no further enquiry 
ihould be directed under S. 437, Alam 'v. Em- 
.pTor 28Cr. L.J. 601 : 

102 I. C. 777 : 25 A. L. J. 703 : 

49 All. 879. 
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S. 437 — Further inquiry — Notice to 


accused — Necessity of. 

Before an order for further enquiry is passed 
to the prejudice of an accused person who has 
been discharged, it is proper that he should be 
called upon to show cause why svich order 
should not be passed. An order directing 
further enquiry should not be passed where on 
the face of the order of discharge it does not 
appear that the order is perfunctory or 
foolish. Nahi lialchsh v. Emperor. 

21 Cr. L. J. 521 
56 I. C. 777 : 1 Lah. 216 
109 P. L. R. 1920 : 8 P. W. R. 1920 Cr. 

A. I. R. 1920 Lah. 380. 

-S. 437 — Further inquiry — Notice to 


accused — Necessity of. 

Before an order under S. 437 is made, it is 
not obligatory to give notice to the accused. 
Begraj Basharam v. Emperor. 

17 Cr. L. J. 349 : 
35 I. C. 525 ; 10 S. L. R. 68 : 
A. I. R. 1916 Sind 63. 

S. 437 — Further inquiry — Notice to 

accused — Necessity of. 

Before further enquiry can be ordered under 
S. 437, notice must be given to the person who 
has been discharged. Dhararn Deo v. Emperor. 

20 Cr. L. J. 770 (a) : 
53 I. C. 610 : A. I. R. 1919 All. 402. 

-S. 437 — Further inquiry — Notice to 


accused — Necessity of — Discharge of accused- 
Further inquiry, order for, without notice — 
Discretion — Practice. 

Nothing in S. 437 requires previous notice to 
any accused person who has been discharged 
before further inquiry into his case is ordered 
by a competent authority, that is to say, by 
the High Court, the Sessions Judge or the 
District Magistrate. Nevertheless as a matter 
of judicial discretion, it is advisable that pre- 
vious notice should issue when the matter for 
consideration is the setting aside of an order 
of discharge passed in favour of an accused 
person who has actually been before a Court 
to answer the facts alleged against him. The 
fact of a person’s being in the position of an 
accused witli another during an inquiry which 
resulted in the order of discharge, should not 
at all prevent his being summoned as a witness 
in the further inquiry ordered. Abdul Latif v. 
Emperor. 19 Cr. L. J. 401 : 

44 I. C. 929 ; 16 A. L. J. 298 : 

40 All. 416 : A. I. R. 1918 All. 111. 

-S. 437 — Further inquiry — Notice to 


accused — Necessity of — Discharge, order of- 
Further enquiry — Notice to accused, whether 
necessary. 

Where an accused person has once been 
brought before a Court of Justice under process, 
and is discharged by order of the Court, such 
order of discharge ought not to be interfered 
with except after notice to show cause issued 
to the accused. Where, therefore, after an 
accused person Irad been discharged by order 
of a Court, the District Magistrate, without 
notice to the accused, directed further in- 
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quiry : Held, that the order could not be 
upheld. Hira Lai v. Emperor. 

58 I. C. 927 : A. I. R. 1920^AU.?18.‘ 

S. 437 — Further inquiry — Notice to 

accused — Necessity of — Further enquiry, order 
directing — Notice to accused, whether necessary. 

Before directing further enquiry under S. 437, 
the District Magistrate ought to give notice to 
the person against whom he proposes to pass 
orders to show cause. Phool Singh v. Emperor. 

20 Cr. L. J. 831 : 
53 I. C. 831 : A. I. R. 1919 All. 396. 

-S. 437 — Further inquiry — Notice to 


accused — Necessity of — Pozoer to direct further 
enquiry, use of. 

The power conferred by S. 437 to direct a 
further enquiry should be used sparingly and 
with great caution. Though' it is not illegal 
lo make an order directing further enquiry 
under S. 437, without notice to the accused, it 
is always desirable that notice should be given. 
The ordinary rule is that no order should be 
passed against an accused without notice to 
him. A question may be very clear to a Court 
directing further enquiry but still it ought 
lo give an accused already discharged an 
opportunity to be heard, Joy Gopal Banerjee 
V. Emperor. 5 Cr. L. J. 16 : 

11 C. W. N. 173. 

S. 437 — Further inquiry — Record of 


reasons for — A^eccssily of. 

No Court can properly set aside an order 
of discliarge without having and assigning 
solid and sulTicient reasons for doing so. 
An order for further inquir}', under S. 437, 
without setting out grounds therefor, is 
bad and must be set aside. Thirukonam 
Kuppnchnri v. Emperor. 14 Cr. L. 1. 572 : 

21 I. C. 172 : 1913 M. W. N. 688 : 

1914 M. W. N. 46. 

S. 437 — Further enquiry — Notice [/o ac- 
cused — Nccc.ssily of. 

Notice to an accused person is not necessary 
in point of law before an order under 
.S. 437. V ecrasimhnnaswamy v. Mari Gowda. 

7 Cr, L. J. 176 ; 
12 M. C. Cr.47. 

S. Ayi— Further enquiry— Notice to 

accused — Necessity of. 

Notice to the accused person is necessary 
where the Court of Revision acting under 
S. 487, directs further inquiry to be made 
into any complaint which has been dismiss- 
ed under S. 203 or Sub-s. 3 of S. 204 of 
the said Code. Chanan Singh v. Emperor. 

ICr. L.J.347: 
3 P. W. R. Cr. 25. 

S. AZl'-Furthcr inquiry — Notice to ac- 
cused — Necessity of — Order of discharge — Fzirther 
enquiry, order directing — Notice to aeeused. 

There is nothing in S. 437 which renders 
previous notice to the accused compulsory 
before an order setting aside an order of 
discharge and directing further enquiry into 
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shown to be unjustifiable. Aulad Hussain v. 
Emperor. 32 Cr. L. J. 128 (b) : 

128 I. C. 285 ; 7 O. W. N. 749 : 

I. R. 1931 Oudh 45 ; 
A. I. R. 1930 Oudh 415. 

S. 437—Interference~GToimds for. 

Where the judgment of the trial Court is full 
of surmises and special pleadings, recommenda' 
tions of the District iMagistrate supported by 
the Sessions Judge should be accepted and 
re-trial ordered. Dhum Bahadur v. Hori Lai. 

35 Cr. L. J. 1289 : 

^ . 151 1. C. 350 : 7 R. A. 139 : 

3 A. W. R. 564 : A. I. R. 1934 All. 714. 

S. 437 — Interpretation. 

A person against whom proceedings are taken 
under S. 110 may be considered to be in the 
position of an accused from the time that he 
appears before the Court till the conclusion 
of proceedings, and, if not called upon to 
furnish security, he may be regarded as dis- 
charged. If his evidence has been called for 
and taken as sufficient to justify the Magistrate 
in declining to take security, he must still be 
regarded “ discharged ” and not as “ac- 
quitted.” Manna v. Emperor. 

1 Cr. L. J. 96 : 

5 P. L. R. 74 : 24 P. R. 1903 Cr. 

S. 437 — Intcrpr elation. 

A person against whom proceedings under 
Chap. VIII are being taken is an “accused 
person” within the meaning of S. 437. Manna 
V. Emperor. 1 Cr. L. J. 96 ; 

5 P. L. R, 74 : 24 P. R. Cr. of 1903. 

S. 437 — Interpretation — “Commitling 

Magistrate^' — ‘'Order him to be committed ,” — , 
Meaning of. 

The words “order him to be committed” in 
S. 436, do not mean more than “pass an order 
for his committal” and enable the District 
Magistrate himself, to make a committal or to 
direct a Subordinate Magistrate to make a 
committal. The Sessions Judge, -Mangalore v. 
Malinja alias Somappa Gonda. 

7 Cr. L. I. 29 ; 
3 M. L. T. 25 : 31 Mad. 40. 

S. 437, — Maintenance — Befusal of grant 

— Further inquiry — Validity of. 

When an order for maintenance is refused by 
a Magistrate under S. 488, the District Magis- 
trate is not empowered to make a further 
inquiry under S. 437. Ml. Parbali v. Chotey. 

' ICr.L.J. 864. 

S. 437 — Order of discharge. 

Before an order of discharge is set aside by the 
District Judge, he should consider if the order 
of the Inquiring Court was perverse or foolish, 
or manifestly against the weight of the evi- 
dence, or that the Magistrate had failed to 
record all the evidence. Zarin v. Emperor. 

35 Cr. L. 1282 : 
151 1. C. 143 : 7 R. Pesh. 13 : 
A, I. R. 1934 Pesb. 52. 

S. 437 — Order of discharge. 

Charge sheet under Ss. 307 and 323, I. P. C. — 


Cr. P. CODE (1898), S. 437 

Charge framed under S. 323— No mention about 
S. 307— Acquittal under S. 323— In revision 
under S. 437, commitment under S, 308, 1.P.C. 
ordered— Order of discharge under S. 308 held 
implied and Session Judge held justified in 
ordering commitment under S. 308. Sukhlal 
v. Emperor. 35 Cr. L. J. 865 : 

148 I. C. 999 : 1934 A. L. J. 478 : 

4 A. W. R. 1544 : A. I. R. 1934 All. 141. 

S. 437— Order of discharge. 

Charge which ought to have been framed, not 
framed : Held, it amounted to implied discharge 
and Sessions Court could proceed under S. 437. 
Shambhooram v. Emperor. 

37 Cr. L, J. 80 : 

159 I. C. 271 : 8 R. S. 79 : 

. A. I. R. 1935 Sind 221. 

S. 437 — Order of discharge — Discharge, 

order of— Revision by Sessions Judge or District 
Magistrate — Further enquiry, when to be directed. 

The power of' revision granted to a Sessions 
Judge or District Magistrate under S. 437 to 
direct further enquiry in a case of discharge 
by a Subordinate Magistrate is not to be 
exercised as if the case were being' heard on , 
appeal. The Revisional Court has only to see 
whether the evidence is of such a character 
that it is possible to come to only one con- 
clusion upon it, that the accused has been 
guilty and that there has been a misc.arriage 
of justice consequent upon the one-sided or 
perverse view taken by the trial Magistrate. 
Karuppachakkili v. Palaniswami Goundan. 

20 Cr. L. J. 817 : 

53 I. C. 817 : 10 L. W. 630 : 

A. I. R. 1920 Mad. 284. 


^S. 437 — Order of discharge — Meaning of. 

Discharge in S. 437 means not only an express 
discharge but an implied discharge. Shambhoo- 
ram v. Emperor. 37 Cr. L. J. 80 : 

159 1. C. 271 ; 8 R. S. 79 : 

A T T> 101C 991 


s. 437— Order of discharge— Meaning of. 

The word “discharged” in S. 437 does not 
mean “absolutely discharged and set at liberty” 
but also “partially discharged” or in other 
words, not charged with an offence exclusively 
triable by the Court of Session. Sultan AU v 
Emperor. - 36 Cr. L. J. 466 

153 I. C. 1029 ; 15 Lab. 138 
36 P. L. R. 508 ; 7 R. L. 495 
A. I. R. 1934 Lab. 164. 


S. 437 — Order of discharge. 


Section covers case of discharge or any kind 
f charge and not merely . discharge on 
harge for offence exclusively triable by 
lessions Court. Alopi Din y. Emperor. ^ ^ 

36 Cr.L. J. 1103 
157 I. C. 205 : 1935 A. L. J. 653 
8 R. A. 140 ; 1925 A. W. R. 134 


S. 437— Order of discharge amounting 

to acquittal— Further inquiry— Validity of— Order 
of discharge— Acquittal— Further inquiry, order 
for, if competent. , 

A Sessions Judge has no 3urisdiction to order 
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should give reasons for the order ; the mere 
opinion of a Magistrate that there should be 
a further enquiry in a particular case is of 
no value without a statement of his reasons 
therefor ; and in the absence of such reasons, 
itr is not possible for the High Court to exercise 
such supervision over the Magistrate’s 
proceedings as is necessary. 'The practice of 
Magistrates not complying with the orders and 
directions of the High Court condemned. It 
is not ordinarily desirable that a District 
Magistrate in ordering a further enquiry under 
S. 437, should make a detailed examination 
of the evidence and give elaborate reasons 
which might prejudice the trial afterwards ; 
but it is desirable that he should give enough 
in the shape of reasons to show that his order 
is proper. Waited AH v. Emperor. 

3 Cr. L. J. 191 ; 
3 C. L. J. 43. 

S. 437 — Further inquiry — Recording of 

reasons for — Necessity of. 

An order of a Sessions Judge not 
stating proper grounds for directing further 
inquiry is bad in law. Nagendra Nath Sen v. 
Mr. Korb. 1 Cr. L. J. 355 : 

' 8 C. W. N. 456. 

S. 437 — Further inquiry — Record of 

reasons for - Necessity of. 

'An order of a Sessions Judge under S. 437 
directing- a further inquiry, without stating 
proper grounds for directing such further 
inquiry, does not comply with the provisions 
of law and is liable to be set aside. Dost 
Muhammad v. Asa Ram. 24 Cr. L. J. 474 : 

72 I. C. 890 : A. I. R. 1922 Lah. 409. 

— S. 437 — Further htquiry — Record of 

reasons for — Necessity of. 

In passing an order under S. 437, a District 
Magistrate should give sufficient reasons to 
show that the order is a proper one. Sanwal 
Bherti v. Dipchand. 9 Cr. L. J. 446 ; 

1 1. C. 938 3 S. L. R. 7. 

S. 437 — Further imjuiry — Record of 

reasons for — Necessity of. 

It is fair to a person against whom an order 
for further enquiry is made that the reasons 
for directing such enquiry should be made 
explicit to him and that he should have notice 
of the ground on which the further enquiry 
has been directed. Nga Min Din v. Emperor. 

19 Cr. L. J. 14 ; 
42 I. C. 926 ; 3 U. B. R. 1917 16 : 
A. I. R. 1918 U. Bur. 155. 

— _S. 427— Further inquiry— Record of 

reasons — Necessity of. 

It is not ordinarily desirable that in ordering 
a further inquii^ under S. 437, a detailed 
examination of the evidence should be made 
and elaborate reasons given, as this might 
prejudice the trial afterwards ; but it is 
desirable that enough should be stated in the 
shape of reasons to show that the order of 
further inquiry is a proper one. Waited Ali v. 
Emperor. 3 Cr. L. J. 120 ; 

I. L. R. 32 Cal. 1090. 
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S. 437 — Further inquiry — Record of 

reasons ^or— Necessity of. 

It is the duty of a bessioiis Judge, before 
directing a further enquiry as regards an 
accused person, to peruse the evidence and 
state what the grounds arc which induce him 
to direct a further enquiry. Abinash Chandra 
Mitra v. Emperor. 9 Cr. L. J. 303 : 

1 1. C. 415 : 13 C. W. N. 76! 

S. 437 — Further inquiry — Record of 

reasons for — Necessity of. 

It was contended that llie Sessions 
Judge had not given reasons for his order. 
The words used by him were : I have trans- 
lated and considered the whole of the evi- 
dence on the record, and the conclusion to 
which I have come is that there must be further 
inquiry : Held, that these words showed ample 
reasons for the order, and that it would 
have been improper for the Sessions Judge 
to comment on the evidence in detail. Tun 
Win v. Emperor. 7 Cr. L. J. 493 : 

4 L. B. R. 233. 

S. 437 — Further inquiry — Refusal — Vali- 
dity of. 

Lapse of time is not a sufficient reason for 
refusing to order further enquiry if an offence 
has really been committed. It would be en- 
couraging accused persons to delay proceedings 
if lapse of time were admitted as a good 
reason for not proceeding further with the 
case, when such a course is otherwise justified. 
Birjubbukan v. Anrao. 23 Cr. L. J. 745 ; 

69 I. C. 633. 

—S. 437 — Further inquiry— Seizin of case. 

Where by the order of a Sessions Judge 
an inquiry is made over to a District Magis- 
trate, or to any Subordinate Magistrate to 
whom the District Magistrate might make over 
the inquiry, the seizin of the entire case 
vests in the District Magistrate and when he 
makes over the inquiry to a Subordinate 
Magistrate, the entire case is made over to 
that Magistrate, and be has complete juris- 
diction to hold the inquiry and to dispose 
of the complaint by passing final orders 
thereon, either by dismissing it or by putting 
the accused on his trial and convicting or 
acquitting him. Bam Barai Singh v. Bam 
Pratap Rai. 21 Cr. L. J. 594.; 

57 I. C. 162 : A. I. R. 1920 Pat. 563. 

S. 437 — Further inquiry— Test of validity. 

The test to be applied, before a re-trial 
or further enquiry is ordered in the case of 
an accused person discharged by a Magistrate 
is, will an appeal from the order of acquittal 
passed on the evidence on the record of the 
case be accepted by the Chief Court. Ala 
Jiwaya v. Emperor. 2 Cr. L. J. 116 : 

6 P. L. R. 49. 

S. 437 — Further inquiry. 

The High Court will not, as a rule, order 
further inquiry after an order of discharge 
is made, unless the order of discharge si 



2386 


2585 ALL INDIA CRIMINAI 4 DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 437 

further enquiry, under S. 437 in a case in %vhich 
an order of discharge amounting in effect to 
one of acquittal was passed. In re : Pothuri 
Venkatarmayya. 17 Cr. L. J. 95 : 

32 I. C. 687 : 
A. I. R. 1917 Mad. 899. 

S, 437 — Order of prosecution under 

S. 476 — FurlHer inquiry — Validity of — Further 
inquiry — Prosecution of complainant for sub- 
sisting offence — Notice. 

An order for further inquiry is bad during 
the 'continuance of an order made under 
S. 476, for prosecution of the complainant 
for an offence under S. 211, Penal Code. 
Kanhu Naik v. Natabar Sliaha. 

15 Cr. L. J. 1 (a) ; 
22 I. C. 145. i 
1 

S. 437 — Power of High Court — | 

Commitment order — Revision — High Court, 
interference by. 

The High Court has full jurisdiction under 
S. 437 to revise a commitment order made 
by a District Magistrate on points of law 
as well as of facts. Munshi Mander v. Kara 
Mander. 25 Cr. L. J. 1089 : 

81 I. C. 913 : 6 P. L. T. 146 ; 
A. I. R. 1925 Pat. 279. 

S. 437 — Power of High Court. 

The High Court has power, under S. 437 
to direct that further inquiry should he 
held in the case of the discharged accused 
and that if that inquiry ended in the 
framing of the charge, the said accused should 
be committed to the Court of Session. 
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S. 437— Revision — Discharge by Magis- 
trate-Commitment by District Magistrate- 
Revision — High Court, power of. 

When an order of discharge passed by a 
Magistrate under S. 20i) is revised by the 
District Magistrate and a commitment to the 
Sessions Court is directed, the High Court, 
acting under S. 437 can interfere and can 
even go into question of fact to see if the 
order of the District Magistrate was correct 
and proper. In re : Damappa Palai. 

Cl* T T VTl ■ 

23 I. C. 741 : A. I. R. 1914 Mad. 424. 

S. AZl—Revisioual jurisdiction, object 

of —Sanction ref used by loioer Courts — Revision. 

Nothing in S. ]f).5, Cr. P. C. justifies a High 
Court in re-eonsidering in revision the order 
of a Sessions Judge passed under Cl. G of the 
section. The revisional jurisdiction of the 
Court can always be exercised in order to 
prevent a gross and palpable failure of 
justice. It should not be so exercised as 
to make one portion of the Code conflict 
with another or to give a right of appeal 
where such right is definitely excluded by 
the Code. Therefore, where sanction to 
prosecute was refused by the trying Magis- 
trate as well as by the Sessions Judge on 
appeal and it was not shown that the order 
of the Courts below had proceeded upon 
clearly erroneous principles of law or were 
likely to result in obvious failure of justice, 
the High Court declined to interfere in 
revision. Ahsanullah Khan v. Mansukh Ram. 

15 Cr. L. J. 598 : 

25 I. C. 350 .- 12 A. L. J. 511 ; 

36 All. 403 : A. I. R. 1914 All. 211. 


'Emperor v. Inlya Salabatkhan. 

13 Cr. L. I. 842 : 
17 I. C. 714 : 
14 Bom. L. R. 897. 

S. 437— Reference— Porajarding Public 

ProsecntoVs' notes, impropriety of. 

In making a reference under the Cr. P. C., 
a District Magistrate should not forward to 
the Sessions Court or the High Court notes 
of the Prosecuting Inspector. Emperor . v. 
Ram Lai. 30 Cr. L. J. 562 : 

116 I. C. 25 ; I. R. 1929 All. 505 : 
1929 A. L. J. 361 ; 51 All. 663 : 
A. I. R. 1929 AH. 273. 

S. 437 — Reference— Whether competent. 

A Sessions Judge or District Magistrate, 
while acting under S. 437, is not bound to 
refer the case to the High Court in a case of 
difference of opinion due to mere apprecia- 
tion of evidence . between himself and the 
Subordinate Magistrate, but may order a 
re-consideration of the same evidence by the 
latter. In re : Narayanswami Naidu. 

9Cr. L.J. 192: 
1 1. C. 228 : 5 M. L. T. 233 ; 
19 M. L. J. 157 : 32 Mad. 220. 


S. 437 — Scope. 

A Magistrate has no authority to direct a 
further inquiry in respect of a person 
against whom no complaint had been made 
and no regular process issued. Ambar Ali v. 
Anjab Ali. 13 Cr. L. J. 304 ; 

14 I. C. 768 : 39 Cal. 238. 

S. 437 — Scope. 

An order to the following effect is not 

contemplated by S. 437. “ The case, there- 
fore, is re-opened and the Police are now at 
liberty to re-consider the whole position.” 
The proper course to be adopted in such 
a case is to direct the Magistrate to make 
further inquiry into the case. Chanan v. 
Emperor. 14 Cr. L. J, 596 ; 

21 I. C. 468 : 37 P. W. R. 1913 Cr : 

320 P. L. R. 1913. 

S. 437 — Scope. 

Certain 'persons were charged with offences 
under Ss. 342 and 357, Penal Code. These 
offences were not proved and the Magistrate 
discharged the accused. The Sessions Judge 
being of opinion that the real charge, as 
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him, therefore, for such enquiry, was illegal. 
Chhatc Lai v. Emperor, 19 Cr. L. J. 596 •• 

45 I. C. 500 ; 16 A. L. J. 388 : 
A. I. R. 1918 All 335. 

^ S. 437 — Further inquiry — Validity of — 

Revision — Order for further enquiry lohcn to be 
made. 

A further inquiry may be ordered only in cases 
where a Magistrate has not taken sufficient 
trouble or has come to a perverse decision. A 
Court of Revision cannot order' such enquiry 
merely for the reason of disagreement with the 
conclusion arrived at by the Magistrate. 
Kundan Lai v. Manohar Lai. 

30 Cr. L. J. 755 : 
117 I. C. 345 ; I. R. 1929 All. 69 : 

A. I. R. 1929 All. 588. 

S. 437 — Furlher inquiry — Validity of. 

The accused was placed on his trial for offences 
under Ss. 423,407, 471,1. P. C. and S. 82, 
Indian Registration Act, on the allegation that 
he had abetted the fabrication of a forged bond, 
but ■was discharged. The District Magistrate 
under S. 437, Cr. P. C., directed a further in 
quiry into the case, but before tlie proceeding 
under S. 437 commenced, a Civil Court had de- 
cided that the bond was a forged one; Held, 
that the case against tlic accused cannot pro- 
ceed ns regards the charge of forgery or 
abetment of forgery without the sanction of 
the Civil Court. That with regard to the 
charges under S. 423, 1. P. C., and S. 82, Indian 
Registration Act, which did not require any 
.sanction, the accused should not be prosecuted 
till the Civil Court sanctioned his prosecution 
for forgery, os it was not desirable that the 
case should proceed against him piecemeal. 
Giridhari il/anoarj -v. Emperor. 

8 Cr. L. J. 51 ; 
12 C. W. N. 822 ; 8 C. L. J. 73. 

S. 437 — Further inquiry — Validity of. 

The discharge of an accused person or the 
dismissal of a complaint is no bar to the 
institution of fresh proceedings otherwise 
than under S. 437. Rut a Jlagistratc en- 
tertaining a complaint in such circumstances 
is bound to exercise a i)ropcr discretion. 
Mi The Kin v. Nga E Tha. 1 Cr. L, J. 867 : 

U. B. R. 1904 Cr. Pro. 19. 

S. 437 — Further inquiry — Validity of . 

The essential matter for consideration in 
setting aside an order of discharge and 
directing a further inquiry under S. 487, 
is the prospect of any public advantage 
from the case being rc-opened. Where tlicrc 
is no such prospect, by reason of the com- 
paratively insignificant character of the 
offence, of the considerable time which has 
elapsed since its commission and of the evi- 
dence being of no special strength, an order 
directing further inquiry would be without 
jurisdiction and liable to be set aside by the 
High Court in revision. Jn re : Krishna Pillai. 

23 Cr. L. J. 600 ; 
68 I. C. 824 : 16 L. W. 585 : 
43 M. L. J. 555 : 31 M. L. T. 419 ; 

1923 M. W. N. 56 : 
A. I. R. 1923 Mad. 134. 
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S. 437— Further inquiry— Validity of. 

The mere fact that the District Magistrate 
might have taken another view of the evi- 
denee would not warrant an order under 
S. 437 which amounts to directing a re-trial 
by another Court on the same evidence 
Kallu v. Emperor. 23 Cr. L T 693 • 

69 I. C. 373 : 4 L. l!j.’ 411 • 
A. I. R. 1922 Lah. 59, 


S. 437~FurtIicr inquiry— Validity of. 


The mere fact that the District Magistrate 
places a different value on the evidence 
from that placed by the Trial Court is not 
a good ground for directing further enquiry 
under S. 437. Dani v. Emperor, 


60 I. C. 5 : 3 U. P. L. R. Lah. 11 • 
A, I. R. 1921 Lah. 214. 


~S. 437— Further inquiry— Validity of. 

The revisional jurisdiction Conferred by 
S. 437, in cases of orders of discharge, may 
be exercised on the ground of misapprehen- 
sion of evidence by the lower Court, and 
the Court of Revision is justified in ordering 
a re-consideration of the evidence already 
taken. Begraj Basharam v. Emperor. 

17 Cr. L. J. 349 ; 

35 I. C. 525 : 10 S, L. R. 68 : 

A. I. R, 1916 Sind 63. 


S. 437— Further inquiry— Validity of. 

Where a Magistrate, after liearing the 
whole of the evidence for the prosecution, 
discussing it fully and giving cogent reasons 
for disbelieving the prosecution story, dis- 
charges the accused, the District Magistrate 
should not direct a re-trial merely because 
he thinks that the order of the Magistrate 
■was not in some respects correct according 
to the record. Such an order, though not 
actually illegal can only be passed in very 
rare cases. Kira v. Emperor, 

10 Cr. L. J. 314 : 
3 I. C. 580 : 8 P. R. 1909 Cr. ; 
17 P. W. R. 1909 Cr. 

S. 437 — Further inquiry — Validity of. 

Where a Magistrate after proper inquiry finds 
that there is no case cstablished against an 
accused person, the mere fact that the Dis- 
trict Magistrate does not agree with that 
opinion is no reason for directing further 
inquiry under S. 437 especially where there 
is no suggestion that any further evidence is 
available, or should be taken. Vdai Raj Singh 
V. Emperor. 24 Cr. L, J. 176 : 

71 I. C. 528 : 44 All. 691 : 
A. I. R. 1922 All. 429. 

S. 437 — Further inquiry — Validity of. 

When a Magistrate has passed an order 
discharging an accused person, further inquiry 
should not be directed unless the order of 
discharge is manifestly perverse or foolish or is 
based upon a record of evidence which is obvi- 
ously incomplete. Karam Chai^d v. Mathra Das. 

24 Cr. L. J. 369 : 
72 I. C. 369 : 7 P. W. R. 1923 Cr. : 

A. I. R. 1923 Lah. 326. 
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has jurisdiction to try u case, ■ Alopi Din v. 

Emperor. 36 Cr. L. J. 1103 : 

157 I. C. 205 : 1935 A. L. J. 653 ; 
8 R. A. 140 ; A. I. R. 1935 All. 366. 

-S. 437— Scope of. 


The powers of a Court, under S. 487, Cr. 1 . C., 
are very w’ide and are not limited to the powers 
which might be exercised by a Court of Appeal. 
Harun v. Abdul Salar. 12 184^: 


S. 437- Security proceedings— F«ri/<cr 

inquiry — Validiiy of. 

S. 437 is not applicable to proceeding under 
Chapter VIII of the- Code. It does not 
authorize an order for a further enquiry ^ to be 
made into a case under S. 137 in which the 
person iiroceeded against has been discharged 
under S. 119. The person proceeded against 
cannot be deemed to be an “ accused person 
w’ithin the meaning of S. 437 of the Code. 
Muhammad Khan v. Emperor. 

2 Cr. L. J. 697 : 
6 P. L. R. 469 : 42 P. R. Cr. 1905. 


S. 427— Security proceedings— Further 
etxqairy -Validity of— Security to keep peace- 
Accused person— Discharge. 

S 437 is applicable to proceedings under 
Chapter VIII of the Code. It authorises an 
order for further enquiry to be made into a 
case under S. 107, in which the person 
proceeded against has been discharged under 
S. 110. The person proceeded against is an 
accused person within the meaning of S. 437 
of the Code. Gokha Singh v. Chettu. 

2 Cr. L. J. 716 ; 
6 P. L. R. 512 : 33 P. R. Cr. 1905. 


S. 437— Summoning records— Aeces- 

sity of. 

The summoning of the records must be a 
necessarv preliminary to any action which a 
High Co'iiit may take under S. 437 or 439. 
Thakar Dass v. Emperor. 15 Cr. L. J. 217 : 

22 I. C. 1001 : 17 O. C. 25 : 
A. I. R. 1914 Oudh 225. 


S. 438. 

Acquittal. 

Commitment. 

Concurrent jurisdiction. 

Discrepant evidence. 

Duty of High Court. 

Evidence. 

Fresh reference, whether competent. 

Interference, grounds for. 

Interpretation. 

Miscellaneous. 

Powers of District Magistrate. 

Power of High Court. 

Procedure. 

Reference. 

Report. 

Report of order. 

Revision. 

Scope. 
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(u) Cr. P. C., 1898, Ss. 30, 107, 
110, 112, 128, 133, 145, 206. 
233, 247, 256, 417, 423, 435. 
435 (1). 439. 

(iu) Emergency Powers Ordin- 
ance, 1932, S. 56. 

(ill) Penal Code, I860, S. 423. 

, (u) Punjab Municipal Act, 1891 
S. 128. ’ 

(ui) Revision. 


S. 438 — Acquittal— Interference — Whe- 
ther competent — Reference to set aside acquittal, 
whether competent. 

The High Court should not, ordinarily en- 
tertain a reference under S. 438, the object 
of which is to have an order of acquittal 
passed by an inferior Court set aside. 
Emperor v. Achhar Singh. 25 Cr. L. J. 931 ; 

81 I. C. 547 : 5 Lah. 16 : 

A. I. R. 1925 Lah. 451. 


S. 438 — Acquittal — Interference — Whe- 
ther competent — Revision — Interference with 
acquittal on reference by the District Magis- 
trate. 

As the Cr. P. C. provides for an appeal 
against acquittal by Government, the High 
. Court will not interfere under S. 438. The 
I High Court has no power in revision to 
• convert an acquittal into a conviction. 

! Sangili Naicken v. Emperor. 11 Cr. L. J. 622 : 

8 I. C. 293 : 1 M. W. N. 517. 

S. 438 — Acquittal — Reference against 

order of acquittal— Interference— Reference by 
Session Judge— S. 117, scope of. 

S. 438, Cr. P. C., is intended to cover all 
i cases of irregularity and injustice including 
I acquittals which come to the notice of the 
; High Court. The High Court would not 
permit a manifestly erroneous acquittal in- 
■ duced by inadvertence to stand even where 
i a reference to the High Court is made by 
the District Magistrate. A reference by a 
j Sessions Judge in a case of acquittal does 
i not stand on the same footing as a reference 
by a District Magistrate as the former has 
; no means of ' communicating with the Local 
: Government with a view to an appeal under 
i S. 417, Cr. P. C., and must either act under 
I S. 438, Cr. P. C., or not at all. IPasir Kunjra 
V. Emperor. 30 Cr. L. J. 673 .• 

116 I.C. 768: 7 Pat. 579: 
I. R. 1929 Pat. 336 : 
A. I. R. 1929 Pat. 139. 

S. 438 — Acquittal — Reference by Sessions 

Judge. 

A reference under S. 438, Cr. P. C., re- 
commending revision of orders of acquittal 
stands on no higher footing than applications 
of private prosecutors for such revision. 
Dabiruddi Naskar v. Sakai Molla. 

30 Cr. L. J. 579 : 
116 I. C. 164 : 49 C. L. J. 129 : 
33 C. W. N. 258 : 56 Cal. 924 : 
I. R. 1929 Cal. 452: 
A. I. R. 1929 Cal. 169. 


-S. 438. 

See also (i) Acquittal. 
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S. 437 — Further inquiry — Who can 

make. 

The Sessions Judge acting under S. 427 
'directed the District Magistrate by himself 
or by a Special Power Magistrate subordinate 
to him, to hold further inquiry in the case 
of an accused person who had been discharged 
by a Township Magistrate. The accused was 
subsequently convicted by the Senior Magis- 
trate, and on appeal, it was contended that 
the Sessions Judge should not have ordered 
further inquiry by a Magistrate other than 
the Magistrate who had discharged the accused : 
Held, that the Sessions Judge’s order was a 
legal and proper one. Tun Win v. Emperor. 

7 Cr. L. J. 493 : 

4 L. B. R. 233. 

S. 437 — Further inquiry — Withdrawal of 

prosecution— Discharge of accused — Conviction 
for a subsequent offence — Inadequacy of sentence 
— No ground for setting aside the order of dis- 
charge and directing further inquiry. 

The accused was discharged under S. 494, 
the prosecution^ against him being withdrawn, 
but was subsequently convicted on a different 
charge by the Sessions Judge. The District 
Magistrate being of opinion that the sentence 
was inadequate, set aside the order of discharge 
passed under S. 494, and further directed 
inquiry : Held, that when it was not shown 
that order of discharge was an improper one 
at the time it was passed, the District Magis- 
trate could not set it aside and direct a fresh 
inquiry ; Held, further, that the proper pro- 
cedure if the sentence was inadequate, was 
to apply for enhancement and not to set aside 
the order of discharge passed in another case. 
In re : Seetharamier. 12 Cr. L. J. 440 : 

11 1. C. 624 : 1911 2 M. W. N. 74. 

S. 437 — Interference— Grounds for. 

A Court of Revision will refuse to disturb 
an order, however illegal it may be, unless 
it is unjust, and however legal it nay be, 
the Court will not hesitate to disturb it in 
revision if it is unjust, as it is a Court and 
not an academy of law. Emperor v. Daulal 
Singh. '■ 30 Cr. L.J. 220 : 

113 I. C. 911 ; 11 N. L. J. 215 : 

A. I. R. 1928 Nag. 343. 

S. 437 — Interference — Grounds for, 

A revising authority has jurisdiction to order 
a further enquiry on the same materials, but 
it should not order such enquiry unless there 
are palpable errors in the decision of the 
lower Court. Stdav Chandra Das v. Emperor. 

31 Cr. L. J, 475 : 

123 I. C. 246 : 50 C. L. J. 284 : 

A. I. R. 1929 Cal. 755. 

S. 437— Interference— Grounds for — 

Order refusing to commit accused to Sessions — 
Revision— Interference. 

Aii order refusing to commit an accused 
person to the Sessions will not be interfered 
with by the High Court in the absence of 
very strong reasons especially when the 
Sessions Judge has refused to take action 
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against the order of discharge. Mathurapra- 
sad V. Narendra Singh. 31 Cr. L.J. 413 : 

122 I. C. 384 : A. I. R. 1930 Nag. 150. 

S. 437 — Interference — Grounds for — 

Revision — Finding of fact — Interference — Mere 
mistake of law— No injustice — Interference, whe- 
ther legal. 

A Court of Revision has no right to disturb 
a finding of fact, even if it arrives at a 
different conclusion on an evaluation of the 
evidence. It is not the duty of the Court 
of Revision to correct mere mistakes in law, 
which have no more effect than mistakes in 
grammar or spelling. The power of interfer- 
ence in revision is to be used only for the 
purpose of correcting injustice not mere il- 
legality. Narsi?7gdas Marwari v. Emperor. 

29 Cr. L. J. 86 : 
106 1. C. 678 : A. I. R. 1928 Nag. 113. 

S. 437 — Interference — Grounds for. 

S. 437 contemplates that where a complaint 
has in fact been dismissed under S. 203, the 
revisional jurisdiction of the District Magistrate 
can be invoked irrespective of the considera- 
tion whether the dismissal is legal or illegal. 
Sadhu Charon Ray v. Balei Swain. 

19 Cr. L. J. 874 : 
47 I. C. 70 : 3 P. L, J. 336 : 
A. I. R. 1918 Pat. 270. 

S. 437 — Interference — Grounds for. 

Sessions Judge can set aside order of dis- 
charge even on the ground that he disagrees 
with appreciation of evidence by Magistrate. 
Ramchandra Babaji Gore v. Emperor. 

36 Cr. L. J. 693 : 
. 155 1. C. 101: 37 Bom. L.R. 16: 

59 Bom. 125 : 7 R. B. 405 ; 
A. I. R. 1935 Bom. 137. 

S. 437 — Interference — Grounds for. 

The High Court will not order a re-trial 
where a conviction on the evidenee is doubt- 
ful. In Tc : Ramaswami Tevan. 

23 Cr. L. J. 700 ; 
69 I. C. 390 : 14 L. W. 588 : 

30 M. L. T. 18. 

— S. 437 — Interference — Grounds for. 

Under S. 437, the Sessions Judge or the Magis- 
trate has jurisdiction to set aside the order 
of a Magistrate discharging the accused under 
S. 209, if he is of opinion that the order is 
improper. It is not necessary that the order 
should be perverse or manifestly contrary to 
the evidence in the case. Ramchandra Babaji 
Gore v. Emperor. 36 Cr. L. J. 643 : 

155 I. C. 101 : 37 Bom. L. R. 16 : 
59 Bom. 125 7 R. B. 405 : 
A. I. R. 1935 Bom. 137. 

S. 437 — Interference — Grounds for. 

Where a District Magistrate sets aside the 
order of discharge passed by a Committing 
Magistrate and orders a case which is ex- 
clusively triable by a Court of Session, to be 
committed to Sessions, the High Court will not 
interfere in revision unless the District Magis- 
trate’s order is in the circumstances of the case 
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priety of a conviction rather than with the pro- 
priety of commitment. Mahabir v. Emperor. 

23 Cr. L. J. 79 ; 
65 1. C. 431 ; 8 O. L. J- 627 : 
A. I. R. 1922 Oudh 109. 

S. 438 — Inlerjcrence — Grounds Jot. 

A Sessions Judge has no power to revise an 
order of a District Magistrate setting aside 
an order of a third class JIagistrate refusing 
to sanction a prosecution under S. 211, Penal 
Code. The only Court to which an appeal 
lies from an order of a third class Magistrate 
is the District Magistrate, and he alone can 
revise his orders. Ram Deni v. Nand Lai. 

6 Cr. L. J. 454 : 
4A. L.J. 805:30A11. 109 : 

28 A. W. N. 28 : 
3 M. L.T. 115. 

S. 438 — Interjerence— Grounds for. 

Conviction by Deputy iMagistrate — Appeal 
to Sessions Judge — Dismissal of appeal — Refer- 
ence by District Magistrate to High Court for 
enhancement of sentence — Interference by 
High Court, is not proper. Emperor v. Sarajal 
Husain. 35 Cr. L. J. 27 : 

146 1. C. 354 (1) ; 57 C. L. J. 211 : 

6 R. C. 205 (2) : 
A. I. R. 1933 Cal. 791. 

— ^ S. 438 — Inlerjerence— Grounds for — 

High Court's duly in revision—Conviclion parity 
on inadmissible evidence, effect of. 

Though it is not imperative for the High 
Court to set aside every void order which 
comes to its notice when tiie person aggrieved 
does not move the Court to do so, when 
an accused person has been prejudiced by 
an illegal act or order done or piissed during 
the course of his trial, it is the duty of 
the High Court to interfere and remedy the 
illegality as far as possible. Where the 
conviction of an accused proceeds partially 
on inadmissible evidence, it is not possible 
to say that the accused has not been pre- 
judiced and the conviction will be set aside. 
Abdul Gaffoor v. Govind Par sad. 

30 Cr. L. J. 736 : 
117 I. C. 241 : 1. R. 1929 Rang. 177 : 

A. I. R. 1929 Rang. 284. 

S. 4ZS— Interference — Grounds for. 

If a Court has the power to try the offence 
of which it has convicted the accused, it 
is not necessary to quash the conviction, 
merely because the facts disclose a more 
serious offence, which the Court is not 
competent to try, unless the accused has 
been prejudiced or the sentence is inade- 
quate. In re ; Mohideen Balcha Sahib. 

14 Cr. L. J. 640 : 
211. C. 688: 25 M. L.J. 484. 

S. 438 — Jnlcrfercncc — Grounds for 

—Offences not exclusively triable by Sessions 
Court — Whether commitment should be quashed. 

That the offences disclosed at the prelimi- 
nary enquiry are offences not exclusively 
triable by a Sessions Court, is no ground 
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for quashing a commitment. In re : Sessions 
Judge of Trichnopoly. 11 Cr. L. J. 333 : 

5 I. C. 932 ; 7 M. L. T. 186. 
S. 438 — Interference — Grounds for. 

On a referenee by a District Magistrate to 
the High Court under S. 438, the High 
Court will not interfere merely because the 
evidence before the lower Court has not 
been, according to the referring officer, 
properly appreciated. . There must be some 
substantial error of law to justify the Court 
exercising its exceptional powers of revision 
under the section. In re ; P. R. M. K. Muham~ 
mad Abdul Rahiman Maracayar. 

28 Cr L. J. 207 (a) : 

99 I. C. 943 : 38 M. L. T. 15 ; 

A. I. R. 1927 Mad. 434. 

S. 438 — Interference — Ground for — 

Reference by District Magistrate upon Appellate 
order of Sessions Judge — High Court, if can 
interfere. 

The powers of reference conferred on a 
District iMagistrate by S. 438, relate only to 
proceedings taken by an inferior Court and 
the Court of the Judicial Commissioner will 
not interfere with an Appellate order of a 
Sessions Judge on a reference by the District 
Magistrate. The fact that the order of 
reference was made in ignorance of the 
e.Kistence of an Appellate order makes no 
difference, since the principles involved are 
similar. Emperor v. Faqir Mohammad. 

38 Cr. L. J. 335 ; 

166 I. C. 881 : 9 R. Pesh. 74 ; 

A. I. R. 1937 Pesh. 6. 

S. 438 — Interference — Groitnds for 

— Reference from District Magistrate involving 
cilicism of orders of Sessions Judge — Whether 
will be accepted. 

Ordinarily the High Court cannot accept 
references from District Magistrates ^yhich 
involve a criticism of the orders of the 
Sessions Court. Emperor v. Lashkaro. 

38 Cr. L. J. 961 : 

170 I. C. 676 : 10 R. S. 71 : 31 S. L. R. 409 : 

A. I. R. 1937 Sind 203. 

S. 43S—InleTfcTencc— Grounds for — 

Revision— Interference by Revision Court with 
commitment. 

The fact that some of the persons accused 
of an offence were committed to the Sessions 
Court while others were not yet arrested, 
is no ground for quashing the commitment. 
In re : Ramasami Sarvai. 11 Cr. L. J. 333 (b) : 

5 I. C. 933 : 7 M. L. T. 187. 


S. 43 S— Interference— Grounds for. 

The decision of a Magistrate which is 
neither illegal nor perverse, cannot be 
interfered with in revision merely because the 
reasons given by the Magistrate for rejecting 
the prosecution evidence are open to objection. 
Emperor v. Brahmadin. 28 Cr. L. J. 946 : 

105 I. C. 658 : 26 A. L. J. 76 : 

A. I. R. 1927 All. 727. 
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S, 252 does not make it obligatory on the 
Magistrate to summon all the witnesses 
whose names are given him by the com- 
plainant. Musdhru v. Emperor. 

41 Cr. L. J. 931 : 
190 I. C. 517 : 21 P. L. T. 13 : 
19 Pat. 413 : 7 B. R. 67 : 13 R. P. 230 ; 

A. I. R. 1940 Pat. 355. 

S. 252 — Evidence — Magistrate ordering 

complainant to pay batta — Propriety of order. 

Where a Magistrate trying an offence under 
S. 40G, Penal Code, orders the complainant to 
pay balta for the witnesses, the order, in 
view of r. 384, Criminal Rules of Practice, is 
not proper. In re : Palri Yogambamma. 

40 Cr. L. J. 566 (a) : 
181 I. C. 569 : 1939 M. W. N. 118 : 
48 L. W. 969 : 11 R. M. 838 : 
A. I. R. 1939 Mad. 265. 

S. 252 — Evidence — Material witnesses — 

Duty of Magistrate. 

It is a matter enjoined on the Court by 
S. 252 that the Magistrate should ascertain 
from the complainant or otherwise if there 
are any other persons likely to be acquaint- 
ed with the facts of the case and to be able 
to give evidence for the prosecution, and 
that he shall summon such of them as he 
thinks necessary. When this duty is enjoin- ! 
ed on him, it is clearly a grave error on his 
part to refuse to summon any witnesses 
whom tlie complainant has cited even before 
that stage arises. 7'halcur Das v. Narayan 
Nag. 38Cr. L.J. 307: 

166 I. C. 709 : 9 R. N. 144 : 

I. L. R. 1936 Nag. 205 ; 
A. I. R. 1936 Nag. 192. 

S. 252 — Evidence — Material witnesses — 

Duly of Magistrate. 

lender S. 252, -in the matter of production 
of evidence for the prosecution when the com- 
plainant has done all he can without the 
assistance of the process of the Court, it is 
for tlie Magistrate to ascertain from the com- 
plainant or otherwise the, names of other 
persons likely or able to give evidence, and 
lie must summon such of those as he thinks 
necessary, i. e., those he thinks will be of 
value in assisting the prosecution case. He 
cannot arbitrarily refuse to summon such 
witnesses. The proper time when the Magis- 
trate is so bound to ascertain arises when 
the evidence “produced” in support of the 
prosecution has been taken, and that ordinarily 
includes the cross-examination, and re-exami- 
nation. if any, before the charge. K. C. Menon 
v. Krishna Nayar. 27 Cr. L. J. 1123 : 

97 I. C. 643 : 24 L. W. 304 ; 
51 M. L. J. 328 : 1926 M. W. N. 730 : 
49 Mad. 978 : A. I. R. 1926 Mad. 989. 

S. 252 — Evidence — Meaning of. 

Evidence includes cross-examination and re- 
examination. Muhammad Rahim v. Emperor. 

36 Cr. L. J. 581 : 
154 1. C. 762 : 29 S. L. R. 92 : 

7 R. S. 167 : A. I. R. 1935 Sind 73. 1 

S- 252 — Power of Magistrate — Summons j 

issued only for offence triable as summons case — , 
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Magistrale, if can change mind and re-consider 
offences disclosed before proceeding with enijuirii 
and proceed under S. 252, instead of S. 242. 

Though the Magistrate had issued summons 
to the accused for an offence under S. 42(5 
Penal Code only, he did not apply S. 242 ' 
Cr. P. C., when the accused , was brought 
before him, but informed him then and there 
that on re-consideration he' held that other 
offences also were disclosed by the complain- 
ant, and proceeded from that moment to 
apply S. 252, Cr. PrC..: Held, that a Magis- 
trate had power to change his mind in regard 
to the exact offences which the complaint dis- 
closed before he began to enquire into the 
case : Held, also, that even if it be argued that 
he had impliedly dismissed a complaint under 
other sections of the Penal Code, than S. 426, 
he still had power to re-entertain a com- 
plaint on the same facts without the need of 
any action by any superior Court. In re ; 
Malai. 39 Cr. L. J. 135 : 

1721. C. 396:46L .W. 319 : 

1937 M. W. N. 865 : 1937 2 M. L. J. 435 : 

10 R. M. 454 : A. I. R. 1937 Mad. 808. 

S. 252 — Procedure — Discharge — On date 

of hearing Magistrate hearing parlies and exa- 
mining documents — Gonclusion that complaint 
was dishonest — Magistrate discharging accused 
without examining complainant — Order of dis- 
charge held legal. 

The petitioner made a complaint against the 
opposite party to the effect tliat he had com- 
mitted an offence punishable under S. 420, 
Penal Code. The Magistrate examined the 
petitioner upon. oath and then directed that a 
warrant should issue for the arrest of the 
opposite party. The opposite party duly ap 
peared and a date was fl.xed for the hearing. 
On that day the Magistrate heard both sides 
and examined some documents ; but. he did 
not take the evidence of the petitioner or 
any of his witnesses. The Magistrate reached 
the conclusion that the petitioner had deli- 
berately, suppressed several facts in his peti- 
tion of complaint and tliat the complaint was 
a thoroughly dishonest one. He accordingly 
discharged the oppoiste party ; Held, that the 
order of discharge was legal and within juris- 
diction. Sunder Das Loghani v. Fardun Bustom. 

40 Cr. L. J. 658 : 

182 I. C. 411 : 69 C. L. J. 186 : 

I. L. R. 1939 1 Cal. 474 : 12 R. C. 59 : 

A. I. R. 1939 Cal. 329. 

S. 252 (2) — Evidence — Duly of Magis- 
trate. 

Cl. (2) of S. 252 throws upon the Magistrate, 
in a warrant case the duty of seeing that all 
the evidence essential to the prosecution case 
is before the Court. It is not open to a 
Magistrate to acquit the accused in a warrant 
case on the ground that the prosecution has 
failed to produce a necessary witness. Em- 
veror v. Maihu Dal. 26 Cr. E. J- 1265 : 

^ 88 I. C. 1042 : 2 O. W. N. 534 : 

12 O. L. J. 632 : A. I. R. 1925 Oudh 667. 

._s. 261— Pfoccdure— Examination o' 

prosecution witness •after defence Validity of 
trial. 
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he is not guilty on a consideration of the evi- 
dence adduced by the prosecution, such finding 
of fact should, if at all, be set aside by the 
High Court under S. 439 read with S. 423. 
La/cshiiiinarasappa v. Melcala V enkalappah. 

7 Cr. L.J. 267: 
3 M. L. T. 230 ; 18 M. L. J. 57 ; 

31 Mad. 133. 

Ss. 438, 439 — Procedure — Appeal heard by 

Magislrale — Revision — Reference by Sessions 

J ndge — Procedure. 

Where an appeal frona an order of a Second or 
Third Class Magistrate is heard by a First Class 
Magistrate, an application in revision against 
the order of tiie Appellate Court ought to be 
made to the Sessions Judge, asking him to make 
a reference to tlm High Court and should not 
be made direct to the High Court. Abdul 
Mallab V. Nand Lai. 25 Cr. L. J. 526 : 

77 1. C. 990 : 50 Cal. 423 : 
A. I. R. 1923 Cal. 674. 

S. 438— Reference — Nalnre of — Illega- 
lity of Sessions Judge's order — District Magis- 
trate’s power to report to High Court. 

S, 438,. Cr. P. C., does not warrant a District 
Magistrate in reporting to the High Court the 
proceedings of a Court of Session. A Dis- 
trict Magistrate, if he considers the Sessions 
Judge’s order illegal, sliould move the Public 
Prosecutor, to bring it before the High Court. 
In re : Angamuthu Vanalhrian. 

13 Cr. L.J. 714: 
16 I. C. 722 : 12 M. L. T. 170 : 
1912 M. W. N. 812: 
23 M. L. J. 732. 

S. 438 — Reference — Nature of— Refer- 
ence to High Court — Abstract (jueslions of taw, if 
can be referred — Sessions Judge finding noitle- 
gaiittj — Case, if should be referred. 

Abstract questions of law should not be 
referred to the High Court for decision in 
pending proceedings. The object of Ss. 435 
and 438 is that incidents of incorrectness, 
illegality or impropriety should be brought 
to the notice of the High Court, and where 
the Sessions Court itself considers that there 
has been no illegality, etc., there is no proper 
ground for making a reference. Emperor v. 
Prithivinalh. 39 Cr, L. J. 660 : 

175 I. C. 935 : 20 N. L. J. 151 : 

I. L. R. 1938 Nag. 248 : 11 R. N. 18 ; 

A. I. R. 1938 Nag. 56. 

S, Reference— Procedure — Court, 

whether includes successor-in-ojficc - J urisdiclion 
—Direct reference by District Magistrate, whe- 
ther competent. 

A successor in a Court is the same Court as 
his predecessor in that Court, and, therefore, 
the prcdece.ssor who has departed for another 
Court can no longer be held to be a presiding 
ollieer of the First Court, There should be 
no judicial action by an inferior Court by way 
of criticism of its superior Court. A High Court 
will not ordinarily accept a reference direct 
from the District Magistrate. He should submit 


Cr. P. CODE (1898), S. 438 

it through the proper channel, i. e., the Legal 
Remembrancer. Emperor v. Baldeo Prasad. 

25 Cr. L.J. 1277 : 
82 I. C. 285 : 22~A. L. J. 772 : 
46 All. 851 ; A. 1. R. 1924 All. 770. 

— S, 438 — Reference — Validity — Ac- 

quittal — District Magistrate’s power to move High 
Court for setting aside order of acquittal, 

A District Magistrate has no power to move 
the High Court to set aside an order of 
acquittal on revision. Hussu v. Ishar Singh. 

29 Cr. L. J. 672 : 
110 r. C. 224: A. I. R. 1928 Lah. 843. 

S. 438 — Reference — Validity of — Refer- 
ence to High Court on facts, when proper, 

A case should not be repotted to the High 
Court on the ground that the conviction is 
bad on the merits unless it is very clear that 
the conviction is wrong and that there can 
be no reasonable doubt of the matter. Sudaman 
v. Emperor. 28 Cr. L. J. 399 : 

100 I. C. 1055 : 25 A. L. J. 379 : 
49 All. 551 : A. I. R. 1927 All. 475. 

S. 438 — Reference — Validity of — Revision 

[ —Praclicc—Scntence i educed by Sessions Court— 
Application by District Magistrate asking for en- 
hancement. 

Held, that the powers given to a District 
Magistrate to make a reference to the High 
Court relate to proceedings before an inferior 
Court, and do not empower him to question 
the propriety of a judgment or sentence 
passed by a superior crirhinal authority as the 
Sessions Judge. In cases where he feels it 
necessary to question the adequacy of sentence 
by a superior Court, he should not instruct but 
inform the Public Prosecutor who might, after 
receiving proper instructions from the Local 
Government, lay the matter before the High 
Court on his own initiative. Though under 
S. 432, Cr. P. C., the High Court can interfere 
on information derived from any source what- 
soever, it will not, as a rule, entertain a 
reference from the District Magistrate under 
S. 438 or a revision applicatio/i filed by the 
Public Prosecutor under instructions from the 
District Magistrate, which has for its object 
the enhancement of a sentence reduced by the 
Sessions Judge. Emperor v. Shah Nawaz. 

8 Cr. L. J. 161 : 

1 S. L. R. 40. 

S. 438 — Reference— When competent-^ 

District Magistrate's power to report against the 
decision of a Sessions Judge— Proper proce- 
dure. 

S. 438 read with S. 485 does not empower a 
District Magistrate to report to the High Court 
when he considers a decision arrived at by the 
Sessions Judge to be illegal or improper. The 
correct course is to communicate with the 
Government Advocate in the matter with a 
view to his taking action by application or 
motion. Emperor v. Mahabirptiti. 

4 Cr. L. J. 422 : 

2 N. L. R. 149. 
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disclosed by the evidence on the record* 
against the accused, was of forgery and not 
of wrongful confinement under Ss. 342 and 357 
!• I*. C., set aside the order of discharge and 
purporting to act substantially under S. 437 
Cr. P. C., directed enquiry into an offence of 
forgery under S. 467, Penal Code : Held, that 
the Sessions Judge had no s'uch jurisdiction 
under S. 437, and his order was illegal. Gulab 
Khan v. Emperor. 10 Cr. L. J. 554 ; 

4 I. C. 312. 

— S. 437 — Scope. 

Irregularity or illegality not revealed— Action 
under S. 437 cannot he taken. Kallu v. 
Emperor. 35 Cr. L. J. 1151 : 

ISO I. C. 852 : 1934 O. L. R. 649 : 
llO. W. N. 818;7R. O. 68; 
A. I. R. 1934 Oudh 327. 

S. 437 — Scope. 

It is competent to a District Magistrate or 
Sessions Judge, in the exercise of their revi- 
sional powers under S. 437, to set aside orders 
of discharge, of accused persons by Subordinate 
Magistrates, on the ground of misappreciation 
of evidence, and their powers under that 
section are not limited to defects of jurisdic- 
tion or procedure or mistakes of law. In such 
eases, it is competent to the District Magis- 
trate or Sessions Judge to direct further 
enquiry to be made by the Subordinate Magis- 
trate. The powers of interference of the High 
Court, Sessions Judge and District Magistrate 
are co-extensive under S. 437, Cr. P. C. In re ; 
Narayanaswami Naidu, 9 Cr. L. J. 192 ; 

I I. C. 228 : 5 M. L. T. 233 ; 
19 M. L. J. 157 : 32 Mad. 220. 

S. 437 — Scope. \ 

Offence triable by Court of Session as well as 
by First Class Magistrate — Order of further 
inquiry, cannot be ordered by District Magis,- 
trate. Kallu v. Emperor. 

35 Cr. L. J. 1151 ; j 
150 I. C. 852 : 1934 O. L. R. 649 : 
11 O. W. N.818:7R. O. 68 ; 

A. I. R. 1934 Oudh 327. 

S. 437 — Scope— Re-trial ordered by 

Sessions Judge — District Magistrate's authority 
to disregard order — Accused cannol be released 
without further enquiry. 

A conviction was set aside by the Sessions 
Judge on the ground of illegality and a new i 
trial by a 1st Class Magistrate was ordered. 
The accused was directed to be detained in the 
jail as an under-trial prisoner. On reading 
the Sessions Judge’s order, the District 
iMagistrate wrote that the accused had under- 
gone imprisonment which, under the circum- 
stances, was a sufiScient punishment, and that 
no fresh trial was, therefore, necessary : Held, 
that the District Magistrate had no authority 
to disregard the Sessions Judge’s order direct- 
ing a new trial. Neither he nor any other 
Magistrate had authority to release the prisoner 
without further inquiry. Emperor v. Tun Lin. 

10 Cr. L. J. 77 : 

2 1. C. 541 ; 5 L. B, R. 49. 


Cr. P. CODE (1898), S. 437 
— S. 437 — Scope. 

S. 437 is only an enabling section and does 
not take away by implication the jurisdiction 
vested in a Magistrate to hear the complaint 
again. Hence where a Magistrate dismisses 
a complaint for default under S. 203 or dis- 
charges an accused under S. 259, it is competent 
for that Magistrate or to his successor-in- 
olHee, or to another Magistrate of co-ordinate 
jurisdiction to’ entertain a second complaint 
on the same facts although the order of dis- 
missal or discharge, as the case may be may 
not have been set aside by a higher Court, 
When entertaining a second complaint a 
i Magistrate should, however, keep in mind the 
default committed in the earlier proceedings, 
for this default may have a bearing not only 
upon- any subsequent default committed but 
also upon the merits of the complaint. Harbai 
V. Raya Premji. (F.B.) 40 Cr. L. J. 745 ; 

183 I. C. 283 : 12 R. S. 44 : 1940 Kar. 74 ; 

A. I. R. 1939 Sind 193. 

S. 437 — Scope. 

Ss. 435 and 437 do not empower a Court in 
an appeal from a conviction' to order a re-trial 
of the appellant. Hamdu Meah v. Emperor. 

11 Cr. L. J. 684: 
8 I. C. 594 : 3 Bur. L. T. 9. 

S. 437 — Scope. 

S. 437 o enables a Sessions Judge to direct 
a case to be committed to the Sessions only in 
respect of cases exclusively triable by the 
Court of Session. Subba Naicku v. Emperor . 

31 Cr. L. J. 459 
122 I. C, 788 : 1929 M. W. N. 709 . 

A. I. R. 1930 Mad. 103.; 

— S. 437 — Scope. 

S, 437 which is an enabling section, does not, 
by implication, take away the jurisdiction, 
which is vested in the Magistrate in a case 
of this class to hear the complaint again. 
Emperor v. Nga Pyu Di. 1 Cr. L. J. 167 ; 

10 Bur. L. R. 1 : 2 L. B. R. 27. 

S. 437 — Scope. 

The discharge of an accused or the dismissal 
of a complaint does not bar the institution of 
fresh proceedings otherwise than under the 
provisions of S. 437. Emperor, v. Nga Pyu Di, 

^ 1 Cr. L. J. 167 : 

10 Bur. L. R. 1 : 2 L. B. R. 27. 


S. Scope. 

iVhen a Subordinate Magistrate of the first 
ass, invested with powers under S, 30, makes 
1 order of discharge in a case which, under 
jhedule II of the Code read with S. 28 or 29 
lereof, is triable exclusively by the Comt 
’ Sessions, such order is open to revision by 
le District Magistrate under Ss. 436 and ^7. 
ado V. Emperor. - 17 Cr. L. J. 245 ; 

34 I. C. 965 :.12 N. L. R. 94 : 

^ A4 /* . 


S. 437— S'cope and object. 

The section is mainly intended to meet a 
case where a Magistrate wrongly considers he 
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S. 438 — Report — Procedure. 

^ ■ Order recommending setting aside of convic- 
tion — Court becomes /itncfiis officio and cannot, 
by separate order, reject revision application. 
Rameshwar Dutt Singh v. Sharaih Singh. 

35 Cr. L. J. 417 (2) : 
147 I. C. 516 : 11 O. W. N. 75 ; 
6 R. O. 273 : A. I. R. 1934 Oudh 85. 

S. 438 — Report — Validity of. 

A District Magistrate has no power to make a 
reference to the High Court questioning the 
propriety of the judgment of a Sessions .Tudge. 
Emperor v. Ishar Singh. 

27 Cr. L. J. 430 : 
93 I. C. 158 : 2 Lah. Cas. 187 : 
A. I. R. 1927 Lah. 85. 

S. 438 — Report — Validity of. 

A District JIagistrate is not competent to 
refer to a High Court, under S. 438 a point of 
law actually arising in a case pending before 
him. In re : Palani Gownden. 

15 Cr. L. J. 472: 
24 I. C. 352 : A. I. R. 1914 Mad. 100. 

S. 438 — Report — Validity of. 

A prosecution Inspector submitted to the 
District Magistrate a representation through the 
Superintendent of Police expressing his view 
that a case should be re-tried and containing 
the grounds for such re-trial. Tlie District 
Magistrate forwarded to the High Court the 
record of the ease together with the grounds 
of appeal made out by the Police, the Sub- 
Divisional Magistrate’s e.xplanation and a copy 
of his note with a recommendation under 
S. 438 that the accused be ordered to be 
bound over : Held, that the Cr. P. C. does not 
contemplate that a representation made by the 
Police to a District Magistrate in tlie form of a 
letter should be taken into consideration by the 
High Court as embodying the grounds for 
setting aside an order passed by a Criminal 
Court and that the District Magistrate acted 
quite erroneously in treating this representa- 
tion as a part of a judicial proceeding and 
forwarding it to the High Court, Emperor v. 
Drahmadin. 28 Cr. L. J. 946 ; 

105 I. C. 658 : 26 A. L. J. 76 : 
A. I. R. 1927 All. 727. 


I Cr. P. CODE ri898), S, 438 

case for enhancement of sentence unless he 
has^ heard the appeal and come to a determi- 
nation as to whether or not the conviction 
of the appellant is justified. Only if he is 
satisfied as to the propriety of the conviction, 
he should make a reference under S. 438, 
Emperor v. Intizar AH Khan. 


10 Cr. L. J. 27 : 
2 I. C.475 (1) ;6 A. L. J. 421. 


S. 438~Rcporl - Validity of. 


Appeal by one accused -Transfer of case to 
Additional Sessions Judge— Accepting of appeal 
and reference to Chief Court in respect of 
another accused in the same case- -Reference is 
not competent. Emperor v. Zama Shah. 


35 Cr. L. J. 396 (1) ; 
1471. C. 382 ; H O. W. N. 66 : 
6 R. O. 260 : A. I. R. 1934 Oudh 86. 


S. 438— Report —Validity of. 

As a general rule of practice, the High Court 
will not entertain a reference from a District 
Magistrate which has for his object the enhance- 
ment of a sentence which has been reduced 
by the Sessions Judge. Emperor v. Jamna Bai. 

2 Cr. L. J. 515 : 
25 A. W. N, 198 : 2 A. L. Jh 589 : 

1. L. R. 28 All. 91. 

S. 438 — Report — Validity of. 

District Magistrate cannot make reference for 
enhancement of sentence passed by Sessions 
•fudge. Emperor v. Mating Myat. 

32 Cr. L.J. 1125: 
134 I. C. 220 : 9 Rang. 352 : 

I. R. 1931 Rang. 284 : 
A. I. R. 1931 Rang. 251. 


S. 438 — Report — Validity of — Power of 

District Magistrate to make reference to High 
Court in case tried by Sessions Judge. 

It is very much doubtful whether a District 
Magistrate is entitled, as a matter of law, to 
make a reference to the High Court for enhance- 
ment of sentence in a case tried by a Sessions 
Judge. Even if he is so entitled, the procedure 
is extremely inconvenient. Emperor v. Ganga. 

IS Cr. L. J. 407 : 

23 I. C. 1007 : 12 A- L. J. 519 ; 

36 All. 378 : A. I. R. 1914 All. 156. 


S. 438— Report— Validity of, 

A reference can only be made to the High Court 
if after accepting loyally the finding of facts 
arrived at by the trial Magistrate, some question 
of law arises which necessitates interference 
with the order passed by the trial Court. When 
no question of law is involved, the reference is 
to be rejected. Emperor v. Mr. B. A. Peters. 

36 Cr. L.J. 842 (1) ; 
155 I. C. 724 : 11 O. W. N. 717 : 
7 R. O. 616 (2) : A. I. R. 1934 Oudh 276. 

S. 438— Report— Validity of. 

A reference to the High Court in a criminal 
matter can only be made in respect of an 
error on a point of law. Emperor v. Asimullah. 

26 Cr. L. J. 651 : 
85 I. C. 939 : A, I. R. 1925 Cal. 1068. 

3 . 433 -Rip jrl -Validity of. 

A Sesaions Judge is not juatifled to refer a 


S. 438— Report — Validity of — Reference 

by District Magistrate against order of Sessions 
judge, «j/ie(licr coinpelcnt, 

A District Magistrate is not competent to 
make a reference to the High Court under 
S. 438, recommending that a sentence passed 
by u Sessions Judge should be enhanced. 
Emperor v. Wasaioi. 25 Cr. L. J. 928 : 

81 1. C. 544 : 5 Lah. 11 ; 

A. I. R. 1924 Lah. 437. 

S. 438 — Report— Validity of— Reference 

to High Court asking that part of an order be 
quashed, whether regular. 

A reference under S. 438, against an order 
passed under S. 145 asking the High Court 
to confirm a part of the order and to quash 
the rest is not in form and cannot be 
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— — S. 438— Acquittal-Reference by Sessions 

Judge — Appeal by Government, absence of — 
Interference by High Court. 

It is not in accordance with the practice of 
the Allahabad High Court to interfere with an 
acquittal on a reference by a Sessions Judge 
where the Government can appeal under S. 417 
of the Cr. P. C. and has not done so, Qalandar 
Singh V. Muhammud Raza Khan. 

26 Cr. L. J. 127 : 
83 I. C. 687 : A. I. R. 1924 All. 624. 

-S. 438 — Acquittal — Report — Validity of 

— Acquittal— Revision by complainant — Reference 
by Sessions Judge for re-trial to High Court — 
Delay, effect of. 

Eleven persons were tried by a Magistrate of 
the Eirst Class for an offence under S. 147 read 
with S. 347, Penal Code, and were acquitted on 
the I4th of December 1916. No appeal was 
preferred by the Government, but the com- 
plainant filed a revision in the Court of the 
Sessions Judge who, observing that the fllagis- 
trate had not said in what respect he con- 
sidered the prosecution story to be exaggerated 
held that the case was one which should be 
re-tried, and by his order of reference to the 
High Court, dated 4th January 1918, recom- 
mended that the case should be re-tried Held, 
that as the Government did not appeal, it was 
inadvisable to open up the matter again 
having regard to the long lapse of time between 
the order of acquittal and the order of refer- 
ence. Ram Sambhari Tewari v. Rajman Naik. 

19 Cr. L. J. 607 : 
45 I. C. 511 : 16 A. L. J. 373 : 
A. I. R. 1918 All. 233. 

S. 438 — Acquittal — Revision, whether 

lies. , 

The High Court has "^jurisdiction to interfere 
with an acquittal by way of revision in a 
proper case; either upon the application of a 
private individual or on a reference to it 
under S. 438, Cr. P. C. Hrish Kesh Mandal v. 
Abad Haul Mandal. 18 Cr. L. J . 309 ; 

38 I. C. 421 : 21 C. W. N. 250 : 
44 Cal. 703 : A. I. R. 1917 Cal. 159. 

Ss. 438, 439 — Acquittal — Grounds for 

interference — Reference by Sessions Judge — Juris- 
diction of High Court to entertain reference — 
Interference — Principles, ' 

The High Court has jurisdiction to entertain 
a reference made by a Sessions Judge under 
S. 438, Cr. P. C., to set aside an order of 
acquittal, though such jurisdiction will be 
exercised most sparingly and only in excep- 
tional cases, where there has been a grave and 
flagrant miscarriage of justice, or a denial of 
the right of a fair trial. The High Court can 
entertain such a reference even where the 
Local Government has not been moved to 
prefer an appeal under S. 417, or having been 
moved, has declined to' prefer such appeal. 
Nathu Mai v. Abdul Haq. 31 Cr. L. J. 584 : 

123 I. C. 841 ; 12 L. L. J. 5 : 
A. I. R. 1930 Lah. 159. 

S. 438 — Commitment— Fa iidiii/ of. 

Where a Sessions Judge is of opinion that a 


Cr. P. CODE (1898), S. 438 

Magistrate empowered under S. 30, has in fact 
tried a ease which he is not competent to trv 
he should send the case to the High Court for 
an order that the accused be committed for 
Dial to the Court of Session. Emperor v 
^fiamtra. 27 Cr. L. J. 846 • 

95 I. C. 766 : A. I. R. 1926 Lah. 576, 

438— Concurrent jurisdiction. 

Under S. 438 the Sessions Judge and the 
District Magistrate have concurrent jurisdic- 
tion. Consequently, it is open to the District 
Magistrate to directly refer to the High Court 
Emperor V. Yakub Brohi. 36 Cr L T 27 - 

1521. C. 339:7 R.’s.‘ 84 ’: 

A. I.R. 1934 Sind 154. 


— — S. 438, 439— Discrepant evidence— 
Benefit of doubt given to the accused. 

Where the evidence was discrepant and the 
case against the accused doubtful, the Chief 
Court, on the revision side, gave Kim the 
beneflt of doubt and set aside the. convic- 
tion. Ram Chand v. Emperor. 4 Cr. L. J. 495 • 

1 P. W. R. Cr. 30! 


S. 438— Duty of High Court— Ra/er- 

ence to High Court — Admission before Sessions 
Judge, effect of. 

Where in a proceedings before a Sessions 
J udge admissions of facts are made by either 
party, such admissions ought to be accepted 
by the High Court for the purposes of the 
reference. Shaikh Garib Haji v. Muchiram 
Saku. 27 Cr. L. J. 133 ; 

91 I. C. 805 : 30 C. W. N. 359 : 
. A. I. R. 1925 Cal. 1020. 


S. 438 — Evidence. 

The Court should not resort to the powers 
conferred by Ss. 438 and 439 and direct 
additional evidence to be taken for the 
purpose of filling up a gap in the prosecu- 
tion case when the necessary evidence 
was easily available to the prosecutor at 
the hearing and ought to have been then 
produced. In re ; United Motor Finance Co. . 

37 Cr. L. J. 99 : 

154 I. C. 432 : 68 M. L. J. 336 ; 

1935 M. W. N. 183 : 

41 L. W. 434 : 8 R. M. 498 : 

A. I. R. 1935 Mad. 325- 


S. 437— Fresh Reference, whether 

competent— Reference by Sessions Judge— Re- 
ference on subsequent facts after jnevious refusal 
to refer, legality of. 

The fact that a Sessions Judge has once 
refused to make a reference to the High 
Court does not take away his jurisdiction 
to make a reference on subsequent facts which 
come to bis knowledge. Emperor v. Sitaram 
Narayan Ghoglc. 28 Cr. L. I. 896 ! 

104 I. C. 912 : 29 Bom. L. R. 480 : 

A. I. R. 1927 Bom. 360. 

— S. 438 — Interference, grounds for. 

A commitment can only be quashed on a 
question of law. The question whether the 
evidence already on the record is sufficient 
to establish the charge is not such a question. 
It is a question connected more with the pro- 
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Examining a prosecution witness after whole 
of the defence evidence lias been recorded, is i 
against law and vitiates the trial. Karam 
Chand v. Emperor. 29 Cr. L. J. 844 : 

111 I. C. 396 : 29 P. L. R. 613 : 
A. I. R. 1928 Lah. 953. 

S. 252 — Procedure — Failure io examine 

complainant on appearance of accused — Irregiilar- 
ity. 

Where on the day when the accused appears 
in answer to the summons which had been 
issued, the complainant appears and he has 
,no witnesses present with him, and the Court 
neglects to examine the complainant on that 
day, he fails to comply with the provisions 
of the first part of S. 232, but that would not 
vitiate the trial. There is then no evidence 
produced in support of the prosecution, and 
the next part of S. 252 then comes into play. 
Rahmat Ali v. Muhammad Murad. 

39 Cr. L. J. 62 : 
172 I. C. 113 : 10 R. N. 161 : 
A. I. R. 1938 Nag. 103. 

S. 252 — Procedure — Trial of warrant 

case, effect of. 

Where a Magistrate in trying a warrant case 
does not adopt the course prescribed by 
S. 252, but convicts the accused on his own 
admission without taking evidence and without 
framing a formal charge, such procedure is 
not a mere irregularity and the conviction 
will be set aside. Emperor v. Chinnapayan. 

4 Cr. L. J. 231 : 
I. L. R. 29 Mad. 372. 

S. 252 — Process-fees — Non-cognizable 

warrant cases — Process-fees for loitnesses. 

In the case of non-cognizable warrant cases, 
neither the complainant nor the accused can 
be compelled to pay process-fees for tiie pro- 
duction of witnesses, although the complainant 
must, under S. 204 in the ordinary course of 
events, i^ay process-fees for the summoning 
of the accused. The expenses as to process- 
fees for production of witnesses in non-cogniz- 
able warrajit cases must fall on the Magis- 
trutc’.s budget. Emperor v. Mg San Nycin. 

27 Cr. L. J. 415 : 
93 I. C. 79 : 4 Bur. L. J. 187 ; 
A. I. R. 1926 Rang. 13. 

S. 252— Process fees— Non-cognizable 

warrant cases — Process fees — Parly, whether 
bound to pay. 

In a non-cognizable warrant case the Court 
is not bound to summon witnesses for the 
prosecution or the defence under the provisions 
of Ss. 252 and 257, if the party at whose 
instance or in whose interest the process is 
used does not pay process fees as required 
by 'Rr. 17 and IS, Process Pees Rules, made 
under the Burma Process. Fees Act, 1910. 
Emperor v. Tha Shwe. 27 Cr. L. J. 1396 : 

98 I. C. 708 : 4 Rang. 146 : 

5 Bur. L. J. 90 : A. I. R. 1926 Rang. 164. 

S, 252— Scope and applicability— Pro- 
cedure. ' I 

The first part of S. 252 refer.s only to such' 
evidence as is offered on the day when the ' 
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accused appears or is brought before the Court; 
it refers only to the initial production of the' 
accused and it does not refer to everv ap- 
pearance of the accused. That woufd be 
opposed to the plain sense of the section, the 
object of which is that such evidence as is 
ready and appears against the accused sliall 
be taken directly he appears in Court. If 
the case is initiated on a challan, the ticcused 
is produced, and the prosecution witnesses on 
the day fixed, the prosecution witnesses who 
have been bound over to appear by the Police 
are -then examined. If it is nece.ssary to ad- 
journ the case, such witnesses still come 
under the category of “such evidence as may 
be produced in support of tiu prosecution’’, 
as they were produced on the date of hear- 
ing ; but where the ease is initiated on a 
complaint, the phrase “such evidence as may 
be produced in support of the prosecution’’ 
refers only to such v/itnesses as the complain- 
ant may bring with him and who have not 
been summoned by the Court, llahat Ali v. 
Muhammad Murad. 39 Cr. E. J. 62 : 

172 I. C. 113 : 10 R. N. 161 ; 

A. I. R. 1938 Nag. 103. 

S. 252— -Scope and applicabiliiy. 

What the second part of S. 252 authorizes 
is what is done in every complaint case under 
another name, the filing of a list of witnesses 
whom the complainant desires shall be sum- 
moned. It follow's, then, that after the first 
stage contemplated in the first part of S. 252 
has passed, the hearing of any unsummoned 
witnesses after tliat date is a matter within 
the Court’s discretion. The fact that the 
Magistrate summonses all the witnesses without 
making a selection or enquiring from the 
complainant broadly on the points in respect 
of which they were to depose does not alter 
the fact that the acceptance of the list filed 
by the complainant in its entirety is a com- 
pliance with the second part of the section. 
It is only where a list is uuduly long and 
appears to have been filed vexatiously that the 
magistracy avail themselves of the power, 
which the law provides, to scrutinize the list 
to prevent undue harrassment of the accused 
and an unwarranted prolongation of the trial. 
Rabat Ali v. Muhammad Murad. 

39 Cr. L. J. 62 ; 

172 I. C. 113 ; 10 R. N. 161 : 

A. I. R. 1938 Nag. 103. 

S. 253. - 

See.also (i) Cr. P. C., 1898, Ss. 110, 190, 
203, 209, 221, 233, 232, 
437. 

(u) U. P. Excise Act, 1910, S. 60, 

(a), (6). 

{Hi) Penal Code, 1860, S. 143. 

S. 253 —Discharge, effect of — Further in- 
quiry. 

Where an accused is discharged by a Magis- 
trate- under S. 233, the District Magistrate 
has jurisdiction to hold a further inquiry 
himself or to direct a fuvtlier inquiry by a 
Subordinate Magistrate. Parbhii Lai v. J anki. 

18 Cr. L. J. 706 : 
40 I. C. 354 : A. I. R. 1917 All. 150. 
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S, 43S~Interference-— Grounds for. 

The High Court will not interfere where 
the Magistrate or other ofiScer is acting in an 
executive and not in a judicial capacity. It 
is only when an order has been made, and for 
non-compliance of that order some penalty 
has been exacted that the High Court will 
interfere. The High Court could not interfere 
under S. 438 as the order of the District 
Magistrate was not a judicial order and second- 
ly, because the order was not enforceable and 
no penalty had been exacted under it. Bejoy 
Krishna Deb v. Shyam Narain Singh. 

41 Cr T. T 449 • 

187 I- c.'310 : 1. L. R. 1939 2 Cal. 532 : 

12 R. C. S75 : A. I. R. 1940 Cal. 30. 

S. 438 — Interference — Grounds for. 

The petitioners presented a petition to a Sub- 
Divisional Magistrate complaining against cer- 
tain persons, the servants of a factory, and 
prayed for proceedings against these persons 
under Ss. 144 and 107. The Sub-Divisional 
Magistrate asked the Manager of the factory 
to report. On receipt of report, the petitioners 
were called upon to show cause why they 
should not be prosecuted under S. 182, Penal 
Code : HeW, that this order was bad in law, for 
the Manager being an interested party ought 
not to have been asked to make a report in 
the judicial proceedings ; that an order, under 
S. 476, directing that action should be taken 
against the petitioners under S. 182, Penal 
Code, was also bad in law ; that sufficient 
inquiry had not been made into the complaint 
made by the petitioners and the local in- 
quiry was desirable ; that in such cases the 
accused petitioners should be examined if they 
choose to give evidence. Emperor v. Babbi Rant. 

16 Cr. L.J. 320: 

28 I. C. 656 ; 19 C. W. N, 127 : 

A. I. R. 1915 Cal. 733, 

S. 438 — Interference — Grounds for. 

Where the trial Court’s judgment is perverse 
on the question of sentence, the High Court 
ought to interfere. Emperor v. Sardara. 

33 Cr. L.J. 500; 

137 I. C. 716 : 33 P. L. R. 215 ; 

I. R. 1932 Lab. 346 : A. I. R. 1932 Lah. 258. 

S. 438 — Interference— Grounds for. 

Where the District Magistrate referred a case 
to the High Court under S. 438 for setting aside 
the order of acquittal passed by the trying 
Magistrate on the grounds that the trying 
Magistrate, had taken a grossly biased and 
distorted view of the ease and his judgment 
showed that “he did not honestly and im- 
partially apply his mind to the actual evidence 
before him” : Held, that the High Court ought 
not to interfere in revision unless it satisfied 
itself that the opinion of the District Blagis- 
trate was a correct one : and as it could not do 
so without practicall}’^ hearing the case as an 
appeal, it ought not to interfere unless the case 
was brought before it under the provisions of 
S. 417. Hrishi Kesh Mandal v. Abadhaui 
Mandat. 18 Cr, L. J. 309 ; 

38 I. C. 421 : 21 C. W, N. 250 ; 

44 Cal. 703 ; A. I. R. 1917 Cal. 159. 


Cr. P. CODE (1898), S. 438 

^ — Ss. 438, 562 — Interference — Grounds for 
—Stamp Act [11 of 1S99), S. 62~Ojfence under 
Stamp Act— Absence of dishonest intention— 
Order reaming accused, legality of— Acquittal- 
First offenders. 

In a case under S. 62 Stamp Act, the Magistrate 
found that there was no dishonest intention on 
the part of the accused but passed an order 
warning the accused not to do so in future : 
Held, that the order of the Magistrate was not 
one passed under S. 562, Cr. P. C., inasmuch 
as the provisions of the section do not apply to 
offences under the Stamp Act; that the 
order could not be treated as one of acquittal 
inasmuch as the accused were warned, that 
as there was no dishonest intention the accused 
ought to have been acquitted. Emperor v. 
Ishwar Dayal Pandey. 28 Cr. L, J. 166 • 

99 I. C. 598 : 25 A. L. J. 401 ! 
A. I. R. 1927 All. 238. 

S. 438 — Interpjretation. 

The word “proceeding” used in S. 438 must be 
a proceeding as referred to in S. 435, that is to 
say, a proceeding before any inferior Criminal 
Court. Bejoy Krishna Deb v. Sliyam Narain 
Singh. 41 Cr. L. J. 442 : 

187 I, C. 310: 12 R. C. 575 : 
I. L. R. 1939 2 Cal. S32 ; 
A. I. R. 1940 Cal. 30. 

S. 438 — Miscellaneous. 

A .reference made under S. 438 is to be 
decided on the basis of the position as it 
was on the date when the proceedings began. 
The Muzaffarpur Municipality v. Tara Prasad. 

41 Cr. L. J. 217 : 
185 I. C. 630 : 6 B. R. 226 : 
12 R. P. 433 : A. I . R. 1940 Pat. 313, 

S. 438 — Miscellaneous — Criminal appeal 

— Memo of appearance filed by Pleader — Vakalat 
— Criminal Rules of Practice, R, Ml. 


Where an appeal in a criminal case after 
being entertained by a proper Court is 
transferred to a Sub-Divisional Magistrate 
for disposal and a memorandum of appearance 
is filed by Pleader for the conduct of the 
appeal, the Magistrate is not entitled to insist 
on the filing of a Vakalat. In re : Manikonda 
Lingamia. 25 Cr. L. J. 73 ; 

75 I. C. 985 : 45 M. L. J. 683 : 

18 L .W. 960 : 1924 M. W. N. 51 : 

33 M. L. T. 224 : A. I. R. 1924 Mad. 192. 


S. 438 — Powers of District Magis- 

trate— Reference by District Magistrate, whether 
competent. 


A District Magistrate has no power to refer 
an order passed by a Sessions Judge to the 
High Court for the purpose of having it 
quashed or modified ; and a fotUori he has no 
power to call upon the Sessions Judge to 
forward the reference to the . High Court. 
Emperor v. Allah Mahr, 28 Cr, L. J. 281 : 

^ 100 I. C. 361 : 25 A. L. J, 191 : 

49 All. 443 : A. I. R. 1927 All. 279. 


S. 438— Power of High' Court. 

Where a Court competent to decide whether 
an accused person is guilty or not, holds that 
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-Question of fact. 

— Question of Law. 

—Question of sentenee. 

— Question of severety of sentence. 

- — Refusal to plead 
•—Re-trial. 

—Revision. 

— Revisional interference. 

— Revisional Jurisdiction. 

—Revisional powers of High Court. 

— -Right of accused. 

Right of accused to show cause. against 

conviction. '' 

—Scope. 

Scope of. 

Sentence. t,- 

Stay of Criminal Proceedings by High 

Court in revision. 

—Wrong, procedure. 


Cr. P. CODE (1898), S. 439 

should not be departed from. Wazuddi v. 
Rahimuddi. 18 Cr. L. J. 849 ; 

41 1. C. 817 : A. I. R. 1918 Cal. 701. 


— S. 439 — Acquittal. 


Acquittal District Magistrate giving good 
and irrefutable reasons— Appeal dismissed by 
Sessions Judge— Interference by High Court 
in revision is not proper. Hannman Prasad 
V. Mathura Prasad. 35 Cr. L. J. 118 : 

146 1. C. 577 : 10 O. W. N. 903 ; 

6 R. O. 145 (2) ; A. I. R. 1933 Oudh 421. 

-S. 439 — Acquittal. 


S. 439. . 

See also (i) Acquittal. , 

(ii) Appellate Court. 

(Hi) Bengal Alluvial Lands Act, 
1920. 

(iv) Cantonment Code, S. 22. 

(v) Copyright Act, 1847, Ss. 14, 

18. 

(Vi) Cr. P. C. 1898, Ss. 4 (1) (fc), 
(m), 4 (m), 4 (1) r. 32, 87, 
107, 109 (c), 110, 146, 154, 
182, 195, 202, 203, 209, 
222 (2), 233, 235, 239, 
247, 253, 257, 345, 345 (2). 
369, 379, 417, 423, 426, 
428, 435, 436, 439, 440, 
476, 476 (6), 497, 514, 520, 
523. 

(vii) Criminal trial. 

(viii) Emergency Powers Ordinance 
1932, Ss. 4, 39, 61. 

(ix) Explosives Act, 1884, S. 7, 
Rr. 3, 35. 

(x) Extradition Act, 1903^ Ss. 2 
(a), 7. 

(xi) Penal Code, 1860, Ss. 147, 186, 
206, 209, 225-B, 411, 417, 
430, 439. 

{xii) Punjab Act, 1903, S. 27. 

(xiii) Punjab Municipal Act, iJii, 
Ss. 81, 128. 

(xiv) Revision. 

(XV) U. P. Naik Girls’ Protection 
Act, 1929, S. 4. 

S. 439 — Acquittal — Application by 

private person to set aside acquittal— Htg i 
Covrt, interference by. 

No hard and fast rule should be down 
that applications made to the . , 

bv complainants for setting aside acquittMs 
of persons who have been charged with 
the commission of offences are to he dis- 
couraged, as that would result 
Court abdieating its functions and im the 
present conditions of India, in denial ot 
justice. Every such application should be 
considered on its own facts. The Practice 
of the High Court has always been to dis- 
courage such applications when presented on 
behalf of private parties and this practice 


Acquittal — Interference by High - Court 
1 — Conditions — Practice in Oudh stated. Mendhai 
Lai V. Beni Madho. 35 Cr. L. J. 416. : 

' 146 I. C. 523 (1) : 10 O. W. N. 999 : 

6 R. 0.270. 

S. 439— Acquittal — Acquittal is not 

generally revised. 

When no prejudice is caused. High Court 
will be very reluetant to interfere with the 
acquittal of persons who have undergone 
a trial in a Court of competent jurisdiction 
or with the order of sueh a competent 
Court under S. 250. Debi Parsad v. Emperor. 

A. I. R. 1924 All. 674. 

_S. 4^9— Acquittal— Acquittal on erronc- 


ous view of law — Revision — Interference. 

Where on a prosecution for 
of copy-right under S. 7 of Act III of 

the Court acquitted the accused holding that 

on account of non-payment 
charges under S. 18 of Act . 

which was in force at the time of ^ f 
issue of the book, there was no copyrigh 
in the book : Held, that since the Court 
had proceeded on a wrong view of the 
law, Ind the matter was of great 
to the petitioner in his position ns authm^ 
of the book, the order of ncquitta 
1 be set aside. Venkatrao v. 

105 I. C. 669 : 53 M. L. J. 529 : ^ 
26 L. W. 489 ; 1927 M. W. N. 772 . 

M L. T. 328 : 51 Mad. 180 • 

A. I. R. 1927 Mad. 981. 

S 439— ^cgwihal— Acquittal, schtj 

aside of-Revisipn-Mistake of law as to accused 
right to properly. ^ removed 

tion of a decree in a title ®nit, 

secuted for theft, but ^^S^e jifd g^own 
Magistrate on the ground tl at Im S 

should be re-tried but that tbo acc^seu 

not be convicted of ?4ade a mistake 

40 I. C. 732 : A. I. R 1918 cal. 668. 
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S. 42S— Reference — When competent — 
Remarks by Sessions Judge in his judgment — 
High Court’s power to expunge— District Magis. 
trate, whether can refer. 

A Sepions Judge is not a Court inferior to 
the District Magistrate and the latter is, 
therefore, not empowered by law to make a 
reference under the provisions of S. 438 to 
the High Court taking exception to certain 
remarks made by a Sessions Judge in the course 
of his judgment and asking the same to be 
expunged therefrom. Emperor v. Khudabux. 

27 Cr. L. J. 1253 : 
98 I. C. 101 : A. I. R. 1927 Sind 45. 

S. 438 — Reference — When competent — 

Scope — Appeal dealt with by Sessions Judge — 
District Magistrate whether can refer case to 
High Court for enhancement of sentence passed by 
Sessions Judge — Proper course to be followed in 
surJi case stated. 

Ss. 435 and 438 empower a District Magis- 
trate to refer the case to the High Court 
after examining the record of any proceedings 
before any inferior Criminal Court. Where, 
however, the appeal has already been dealt 
with by the' Sessions Judge, the District Majgis- 
trate is not entitled to refer the case to the 
High Court under Ss. 435 and 438, for en- 
hancing the sentence passed by the Sessions 
Judge. The proper course for him is to in- 
struct the law officers of the Crown to file a 
petition of revision asking for the enhance- 
ment of the sentences awarded to the accused 
with the sanction or under the instructions 
of the Provincial Government. Emperor v. Raja 
Ram. 40 Cr. L. J. 879 ; 

41 P. L. R. 825 : 184 I. C. 204: 12 R. L. 180 (1) : 

A. I. R. 1939 Lah. 323. 

S. 438 — Reference — When competent — 

Sessions Judge, order of — District Magistrate, 
power of, to make reference to High Court. 

S. 435 does not authorise a District Magis- 
trate to make a reference to the High Court 
questioning the propriety of an order passed 
by a Sessions Judge. His proper course when 
he considers that action is necessary to such 
a case is to move the Government to file an 
application in revision. Daulat Singh v. Em- 
peror. 27 Cr. L. J. 327 : 

92 I. C..743 ; 24 A. L. J. 224. 

S. 428— Reference — When competent. 

The District Magistrate when he has come 
to the conclusion that prima 
facie, the prosecution evidence is reliable, 
ought to the case to tlie High 
Court for orders under S. 438, instead of set- 
ting it aside himself. Lakshminarasappa 
V. Mekala Venkatappoh. 7 Cr. L. J. 267 ; 

3 M. L. T. 230 : 18 M. L. J. 57 : 

31 Mad. 133. 

S. 438— Report — Cross-cases — Proce- 
dure, 

A District Magistrate has no jurisdiction to 
make an, order giving directions to a Magis- 
trate as to the order and manner of trial’of 


Cr. P. CODE (1898), S. 438 

cross-cases. If he is of opinion that such an 
order- is necessary in the interests of justice 
his proper course is to ihake a reference 
to the High Court under the provisions of 
S. 438. There is no foundation for the view 
that a Police case is to have precedence.over 
a cross-complaint case, because it is a Police 
case. The two cases should ordinarily be tried 
simultaneously and contemporaneously, but 
should be dealt with wholly separately from 
each other: each pn its own merits and upon 
the facts and circumstances appearing therein. 
Bahatar v. Nobadoli. 26 Cr. L. T. 65 •' 

83 I. C. 625 : 28 C. W. N. 487 : 

A. I. R. 1924 Cal. 634. 

S. 438 — Report — Duty of Court. 

In making a reference under S. 438, referr- 
ing Courts must always bear in mind the 
limits which the High Court has in practice 
put upon its own discretion. Phakir Mandal 
V. Madar Mandal. 32 Cr. L. J. 1237 ; 

134 I. C. 915 : 58 Cal. 1081 ; 

35 C. W. N. 374 ; I. R. 1931 Cal. 915 : 

A. I. R. 1931 Cal. 619. 


S. 438 — Report — Duly of Court. 

It is not the rule of the Court to interfere 
with decisions on facts upon evidence except 
for special reasons and the referring Courts 
should state in what particular portion of the 
order an error on a point of law exists. Phakir 
Mandal v. Madar Mandal,. 

32 Cr. L. J. 1237 : 

134 I. C. 915 : 35 C. W. N. 374 : 

58 Cal. 1081 : 1. R. 1931 Cal. 915 : 

A. I. R. 1931 Cal. 619. 


-S. 428— Report— Power of. 


A reference under S. 438 of the Cr. P. C., 
should always be made in the form prescribed 
for such reference by r. 139 of Chap. I of- 
the General Rules and Circular Orders of the 
Calcutta High Court Criminal Appellate Side. 
Kuliswar Mondal v. Jitindra Nath Sen. 

26 Cr. L. J. 1055 : 

87 I. C. 975 : 30 C. W. N. 646 ; 

A. I. R. 1926 Cal. 316. 


,S. 438 — Roport— Particulars of. 

he record of reference must show that the 
planation from the Magistrate concerned 
^ called for as that would show the pro- 
etv of the procedure followed by him, 
cially in cases where the Public Prosecutor 
not instructed to support the order m revi- 
n. Ramchandar Lai v. Emperor. ^ ^ ^^^0 : 

149 I. C. 839 ; 15 P. L. T. 288 : 
6 R. P. 667 : A. I- R- 1934'Pat. 316 (1). 

-S. 428 — Report— Power of High Court. 


, Hiah Court is competent to pass a- sub- 

Le“'St, bolow. 

105^28 Bom, L.R^3»; 
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revision with an acquittal, but it should 
exercise this jurisdiction sparingly, and only 
where it is urgently demanded in the interests 
of public justice. By a long established 
practice of the Bombay High Court, revisional 
applications against orders of acquittal are 
not entertained from private petitioners except 
on some very broad ground of the exceptional 
requirements of public justice. In re : 
Earedoon Cowasji Parbhu. 18 Cr. L. J. 668 ; 

40 I. C. 316 : 49 Bom. L. R. 354 : 
41 Bom. 560 : A. I. R. 1917 Bom. 226. 

S. 439— Acquittal — Interference. 

Powers of High Court under S. 439 are very 
wide. It can set aside acquittal when it is 
one wholly without jurisdietion. Emperor v. 
Ram XJdit. 33 Cr. L. J. 511 : 

137 I. C. 625 : 9 O. W. N. 319 : 
I. R. 1932 Gudh 263 : A.I.R. 1932 Oudh 251 (1). 

— S. 439 — Acquittal— Revision — Practice. 

The law gives the power to Courts of revision 
to interfere even with orders of acquittal, 
and although interference with such orders is 
not usual, it maj' be resorted to in exceptional 
circumstances. Municipal Board, Fyzabad v. 
Viduadhari, 22 Cr. L. J. 638 : 

63 I. C. 334 ; 24 O. C. 157 : 8 O. L. J. 646 : 

A. I. R. 1921 Oudh 121. 

S. 439— Acquittal — Revision against 

acquittal, when lies. 

Where there is an appeal by a Public 
Prosecutor or the Crown from an acquittal, 
the High Court sets its face against revision. 
But when an aggrieved complainant moves 
the Government to appeal under S. 417 of the 
Cr. P. C. and the Government refuses, he can 
move the High Court in revision, but the 
latter will exercise its jurisdiction sparingly 
and only where it is urgently demanded in 
the interests of public justice. Sankaralinga 
Mudaliar v. Narayana Mudaliar. 

23 Cr. L. J. 583 : 
68 I. C. 615 : 16 L. W. 413 : 43 M. L. J. 369 : 
1922 M. W. N. 579 : 31 M. L. T. 342. 

A. I. R. 1922 Mad. 502. 

S. 439 — Acquittal — Revision against — 

High Court, interference by. 

The High Court will not interfere with orders 
of acquittal in the exercise of its revisional 
jurisdiction, unless there are very special 
circumstances calling for interference. Nur 
Mohammad v. A'wr Mohammad. 

26 Cr. L. J. 1596 : 
90 I. C. 668 : 7 L. L. J. 367 : 
A. I. R. 1925 Lah. 490. 

S. 439 — Acquittal — Revision. 

Although a High Court has jurisdiction under 
S. 439, Cr. P. C. to entertain an application 
in revision of an order of acquittal when the 
Crown has preferred no appeal, yet, the 
Court would not move in such a case unless 
there has been a glaring defect in the 
procedure or in the view of the evidence 
taken by the trial Court or there has been a 
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flagrant miscarriage of justice. Kamikha 
Pershad v. Emperor. 28 Cr. L. T. 788 • 

104 I. C. 228 : 4 O. W. N. 729 : 2 Luck. 680 • 
A. I. R. 1927 Oudh 345. 
S. 439 — Acquittal — Revision. 


As under S. 417, Cr. P. C., an appeal is 
permitted against an order of acquittal, ' the 
High Court does not ordinarily entertain an 
application for revision of such an order unless 
the order of acquittal has been made without 
jurisdiction, and if there be illegality in the 
proceedings. Htanda Meah v. Anamale 
Cheilyar. 37 Cr. L. J, 832 : 

163 I. C. 242 (2) : 9 R. Rang. 6 ; 

A. I. R. 1936 Rang. 247. 


S. 439 — Acquittal — Revision by private 

person — Interference. 


The High Court will not ordinarily interfere on 
applications agains^t acquittals hy a private 
party in view of the'fact that the Legislature has 
provided a special channel for appeals against 
acquittals being filed. Damdoo v. Harba. 

101 1. C. 895 : A. I. R^^1927 Nag. 

S. 439 — Acquittal — Revision — Court 

acquitting without calling any evidence at all. 

As a general rule, the High Court will not 
interfere with an order of acquittal, but it will 
do so where such an order is passed without 
examining the witnesses for the prosecution, 
on the mere denial of the accused that he was 
guilty. Emperor v. Nga San Wein. 

HCr.L.J. 177: 

19 I. C. 177 ; U. B. R. 1912 148. 


— S. 439 — Acquittal — Revision — High 

Court, interference by. 

Although it is contrary to the practice of the 
High Court to interfere with a judgment of 
acquittal, it will do so if the Judge who tried 
the case has, for reasons outside the merits of 
the dispute, declined to dpcide the controversy 
and has dealt with matters which do not decide 
the complaint before him. Bhagwan Singh v, 
Arjun Dull. 21 Cr. L. J. 564 : 

57 I. C. 84 : 2 U. P. L. R. All. 182 ; 

18 A. L. J. 846 : A. I. R. 1920 All. 232. 

S. 439 — Acquittal — Revision — High 

Court, whether will interfere at instance of private 
party. 

Ah order directing a re-trial of an accused is 
prima facie inappropriate in a case where 
there has already been a full enquiry into 
the facts, and no further evidence is likely to 
be forthcoming. Although the High Court 
has jurisdiction to set aside an order of 
acquittal at the instance of a private prose- 
cutor, it will not do so except in exceptional 
cases, and applications for the purpose should 
be discouraged on public grounds, Nga Po 
Pyavo V. Nga Po Nwe. 18 Cr. L. J. 970 i 

42 1. C. 330 : 3 U. B. R. 1917 19 : 

A. I. R. 1917 U. Bur. 7. 


: S. 439 — Acquittal— Revision. 

If the Local Government do not exercise their 
right of asking the High Court to admit an 
appeal from an order of acquittal passed by a 
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entertained. Collector of Howrah v. Santak 
Das. 28 Cr. L. J. 210 : 

99 I. C. 1010 : 44 C. L. J. 593 : 
A. I. R. 1927 Cal. 261. 

S. 438 — Report — Validity of — Reference 

to High Court, when to be made. 

A Sessions Judge should not make a 
reference to the High Court merely to obtain 
a ruling on a question of law where he does 
not really dissent from the actual decision 
arrived at. Emperor v. Madho Singh. 

26 Cr.L.J.865 : 
86 1. C. 801 : 23 A. L. J. 189 ; 
47 All. 409 : A. I. R. 1925 All. 318. 

S. 438 — Report — Validity of. 

Sessions Judge should not make reference 
upon his own view of the evidence. The 
view of the trying Magistrate must be 
accepted, and if question of law arises 
necessitating reversal, reference can be 
made . Bhola Prasad v. Ram Dulary. 

35 Cr. L. J. 951 : 
149 I. C. 364 ; 11 O. W. N. 719 : 
6 R. O. 554 ; A. I. R. 1934 Oudh 280. 

S. 438 — Report —Validity of. 

The High Court will not, as a general rule, 
entertain a reference direct under S. 438. 
Rasul Khan v. Zarin Khan. 32 Cr. L. J. 1128 : 

134 I. C. 208 : 32 P. L. R. 789 ; 
I. R. 1931 Lah. 912 ; A. I. R. 1931 Lah. 533. 

S. 438— Report Validity of. 

The Sessions Judge should not make any 
reference to the High Court or submit any 
application for revision of any order 
contrary to the findings of facts arrived at 
by the trial Court. Dulare v. Sudaria. 

36 Cr. L. T. 838 (1) : 
155 I. C. 726 (1) : 11 O. W. N. 718 : 
7 R. O. 616 (1) : A. I. R. 1934 Oudh 278. 
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occurred, he should report the matter. 
Roshan Lai v. Emperor. 32 Cr. L. T. 653 • 
131 I. C. 108 : 32 P. L, R. 130 (2) 

I. R. 1931 Lah. 380 : 12 Lah. 4H • 
A. I. R. 1931 Lah. 107. 
S. 438 — Report — Validity of. 

Under the Cr. P. C. no subordinate Court 
can sit in revision upon its own record and 
decide whether upon a certain view of the 
facts its proceedings should be treated as 
null. If it thinks that a mistake has been 
committed, the matter must be referred to 
the High Court. Ekambara Mudali v. 
Alamelammal. 32 Cr. L. J. 429 : 

129 I. C. 628 : 1930 M. W. N. 409 : 
32 L. W. 152 : 59 M. L. J. 708 : 
53 Mad. 870 : L R. 1931 Mad. 292 : 

A. I. R. 1930 Mad. 1001. 

S. 438 — Report — Validity of. 

When a District Magistrate finds that a 
sentence passed by a Magistrate of the 
First Class and confirmed on appeal by the 
Sessions Judge is inadequate, it is only open 
to bring the fact to the notice of the 
Local Government or to 'instruct the Govern- 
ment Pleader to move the High Court in 
the matter. It is not competent to him in 
such a case to report the case for orders 
of the High Court under S. 438. Emperor 
V. Krisknaji Shamrao. 1 Cr. L. J. 1115 : 

6 Bom. L. R. 1099. 

— S. 438— Report— Validity of. 

When appeal is pending, reference under 
S. 438 is not proper — Judge should decide 
appeal, and if he is unable to do some 
substantial justice, be can report^ case on 
Revision Side with recommendations. iHir 
Ghawas v. Emperor. 37 Cr. L. J . 470. : 

161 1. C. 320 : 8 R. Pesh. 170 ; 
A. I. R. 1936 Pesh. 81. 


S. 438 — Report — Validity of. 

Though it is unusual for a .Judge to make 
a reference regarding the legality of his 
own order, there is nothing in S. 438 to 
preclude him from doing so. , Emperor v. 
Radha Raman Mittra. 32 Cr. L. J. 364 : 

129 I. C. 260 : 1930 A. L. J. 1076 : 
I. R. 1931 All. 132 .• A. I. R. 1930 All. 817. 

S. 438 - Report — Validity of. 

Under S. 438 Sessions Judge, etc., can 
report result of examination of record for 
order of High Court— Such reports ought not 
to be made on matters of fact — Sessions 
(■ourt should not order further inquiry 
except under exceptional circumstances. 
Emperor v. Mating Ba Thon. (F. B.) 

32 Cr. L. J. 950 ; 
132 I. C. 822 : 9 Rang. 239 : 
I. R. 1931 Rang. 214 : 
A. I. R. 1931 Rang. 225. 

S. 438 — Report — Validity of. 

Under S. 438, the Sessions Judge need 
only report the result of his examination 
if he thinks fit,” but he must exercise 
a judicial discretion and, if in his opinion, 
a material irregularity or ilegality has 


S. 438 — Report — Validity of. 

Where a Subordinate Magistrate has declined 
to take proceedings under S. 145, it is open to 
the District Magistrate to take such proceed- 
ings himself on the same materials. It is not 
necessary for him to refer the matter to the 
High Court. It is also immaterial that he 
takes such proceedings when the only applica- 
tion before him is an application for transfer 
of proceedings taken by Subordinate Magis- 
trate under S. 107. Benoy Chandra Bose v. 
Kala Chand Bhuimali. 27 C^ L. J. 1083 : 

97 I. C. 59 : 43 C. L. J. 586 : 

A. I. R. 1926 Cal. 1049. 


S. 438— Report of order -Nature o/. 

438 (1) does * not authorize’ the Sessions 
dge or Magistrate to refer his own order 
th a recommendation, that it be altered. 

masis Thakor v. Emperor. r t no o' 

35 Cr. L. J. 22 {2/ : 

146 I. C. 370 : 14 P. L. T. 759 ; 

. * -0.4. /:n*T 




: Ss. 438, 439— Revision. 

The High Court should freely exercise the 
power to revise any order passed under the 
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acquittal -when no appeal lias been preferred 
by the Local Government. Emperor v. Jarnali. 

26 Cr. L. J. 686 : 
86 I. C. 62 : 26 P. L. R. 35 : 
A. I. R. 1925 Lab. 464. 

S. 439 — Acquittal. 

The High Court is not precluded from interfer- 
ing with an order of acquittal, at the instanec 
of a private prosecutor. The High Court can 
interfere if circumstances justify it. Munici- 
pal Commitee, Bilaspur v. Emperor. 

36 Cr. L. J. 1336 : 
157 I. C. 781 : 31 N. L. R. 261 : 

8 R. N. 64. 

S. 439— Acquittal. 

The High Court may set aside, a finding of 
acquittal if that finding is based on an erro- 
neous view of the law and if the findings of 
fact w’ould justify a conviction. If a correct view 
of the law is taken, that should not prevent 
interference by High Court. Sitaram v. Tilok- 
chand. 34 Cf. L. J . 145 : 

141 I. C. 273 : 28 N. L. R. 298 : 
I. R. 1933 Nag 55 : A. I. R. 1933 Nag 36. 

S. 439 — Acquittal. 

The High Court will not, except perhaps in 
very special circumstances, interfere on an 
application by a private person with an order 
of acquittal. Banke Lai v. Maiku. 

35 Cr. L. J. 121 ; 
146 I. C. 638 : 10 O. W. N. 1037 : 
6 R. O. 150 (2) : A. I. R, 1933 Oudh 430. 

S. 439 — Acquittal. 

Where an order of acquittal passed by a Magis- 
trate proceeds on a misconception of law on the 
material points involved in the case, the High 
Court will set aside the order uf acquittal in 
revision and order a re-trial. Bala Prasad v. 
Muzammil Hussain. 35 Cr. L. J. 998 ; 

149 I. C. 612 : 1934 A. L. J. 541 : 
6 R. A. 930 ; A. I. R. 1934 All 190. 

S. 439 — Acquittal. 

Where several persons are convicted, and in an 
appeal preferred by one of them, they are found 
not guilty. High Court under S. 439, can make 
an order acquitting the other accused also. It 
is not necessary to issue a rule regarding the 
other accused. Rajanikanta Barman v. Emperor. 

32 Cr. L. J. 1003 : 
133 I. C. 183 ; 58 Cal. 902 : 35 C. W. N. 347 : 
I. R. 1931 Cal. 647 : A. I. R. 1931 Cal. 618. 

S. 439 — Acquittal. 

Where the view taken by the trjung Magistrate 
is palpably unreasonable or by any means 
perverse, the mere fact that the Court of 
Revision inclined to take a different view of 
the evidence from that of the trying Magistrate 
does not justify it, under S. 439, to interfere 
with an order of acquittal. Mathura Prasad v. 
Clial-ra Dhar. 35 Cr. L. T. 1236 ; 

150 I. C: 951 : 1934 O. L. R. 659 : 
11 O. W. N. 810 : 7 R. O. 81. 

S. 439 — ^Acquittal’, meaning of — Charge 

under S. 302 — Conviction under S. 304 — Revision 
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—High Court’s poioer to alter conviction to onr 
under S. 302. 

For purposes of S. 439, Cr. P. C., acquittal 
means a complete acquittal, and discharge on 
all the allegations and facts charged and not 
an acquittal on one charge and a conviction on 
another. Therefore, where an accused is charg- 
ed under S. 302, Penal Code, but is convicted 
under S. 304, Penal Code, the High Court is 
competent in revision to alter the conviction 
from one under S. 304 to one under S. 302 
Penal Code. Fazal Khan v. Emperor. ’ 

28 Cr. L. J. 508 : 

101 I. C. 892 : 8 Lah. 136 . 

A. I. R. 1927 Lah. 369: 

S. 439 — Acquittal — Whether revision lies 

— Inlerjerence. 

In private prosecution where the Crown does 
not think it proper to move against the order 
of acquittal, the 'High Court should not ordinari- 
ly interfere: but it does so only when it is 
satisfied that there has been an error of law 
committed by the acquitting Court or where 
there has been a gross miscarriage of justice or 
in public interest. Basirula v. Asadulla. 

30 Cr. L. J. 1013 : 

119 I. C. 130 : 33 C. W. N. 576 ; 

I. R, 1929 Cal. 738 ; A. I. R. 1929 Cal. 639. 

-Ss. 439, 417— Acquittal, revision against 


— Procedure. 

The proper method of setting aside an acquit- 
tal is to move the District Magistrate to move 
the Local Government to appeal under b. 41i, 
Cr. P. C. If the Magistrate in the proper exer- 
cise of his discretion or even merely becaup 
he is really not interested in a private dispute 
or a private injury, refuses to do so, the private 
party can move the High Court in revision. 
Ordinarily the High Court will not inter^re 
in revision against an order of acquittal. Bu 
it has frequently done so in suiteble cases. 

Harbans v. Emperor. Z6 J' *. 

. 83 I. C. 658 : 22 A. L. J. 820 . 

< A. I. R. 1924 All. 778. 


-^s. 439, 


4 n-. Acquittal— Revision in 

ses oS acquittai-High Court, interference by. 

'he High Court is loath to take up in 
vision cases of acquittal in 
en public prosecution by a ^ A 

d which have not been brought 
appeal by the Local Government. J^jnperor 
Harak Chand Marwari. 19 Cr. L. J. . 

d-ii C 433 • 15 A. L. J. 897 : 40 All. . 

43 I. C. 434 . 10 II ^ J ^ 

-Ss. 439» 438 — Acquittal — Revision, 


linst— Interference, 
he High Court will not, on an application 
revisfon against an acquittal, treat the 
e before it as a case of appeal. It will 
i; be prepared to interfere unless there are 
’eptio^af matters compelling it to do so ; as 
" example, where the Magistrate does not 
near to have exercised an impartial 
n^in considering the evidence, or where he 

s entirely left evidence out 

TPlipd upon evidence which is not 

■L”,SatnVe‘’x"c«rd. It i. going loo 
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section for the very reason that the words are 
so wide. Sunnasi Kudiimhan v. Sivasiibramama. 

18 Cr. L. J. 612 : 
39 I. C. 980 : 5 L. W. 763 : 22 M. L. T. 42 ; 
1917 M. W. N, 566 : 33 M. L. J. 366 ; 
40 Mad. 1131 ; A. I. R. 1918 Mad. 538. 

S. Revision— Acquittal, interference 

loith. 

Though it is the settled practice of the High 
Court not to interfere in revision with acquit- 
tals where the order of acquittal involves the 
peace of the district it should be set aside, 
especially where the Magistrate has failed to 
exercise his discretion and has acted on an 
erroneous view of the law. Jitnn Dusadh v. 
Damoo Sahoo. 18 Cr. L. J. 151 ; 

37 I. C. 519 : 1 P. L.J. 264 : 20 C. W. N. 862 ; 

2 P. L. W. 409 : A. I. R. 1916 Pat. 152. 

S. 438— Scope. 

Movable property in which offender has only 
an undivided fractional share, is not liable to 
attachment by seizure and subsequent sale. 
Emperor v. Pramatha Blinsan Roy. 

34 Cr. L. J. 503 : 
143 I. C. 97 : 37 C. W. N. 567 : 
60 Cal. 932 : I. R. 1933 Cal. 334 : j 
A. I. R. 1933 Cal. 402. I 

— =:- — S. 438— Scope. 

S. 438 is not limited to the interference of 
the court under S. 439 but it can interfere 
under the wide powers which it possesses, whe- 
ther under Ss. 430 or 501- A. Louis Phillip 
Dias v. Hlehadcv Barik Raul. 35 Cr. L. J. 311 : 

147 I. C. 230 : 35 Bom. L. R. 1054 ; 

58 Bom. 49 : 6 R. B. 177 : 
A. I. R. 1933 Bom. 485. 

S. 439. 

— Acquittal. 

Alien enemy — Whether can apply in i 

revision. 

Alteration of conviction. 

Any proceeding, meaning of. 

Appealable cases. 

Applicability. 

Application for revision. 

Application in revision by jirivate 

party to convict accused of offences of 
which they are acquitted. 

— ——Case for revision. 

— Charge, framing of. 

— Civil Court’s order. 

Competency of revision. 

Compounding in revision. 

Concurrent finding of fact. 

Concurrent jurisdiction. 

Concession of acquittal into conviction 

— Power of High Court, 

— — Conviction. 

Criminal Rcvisional .Turisdiction. 

— : Criminal Rcvisional .Turisdiction of 

High Court. 

— r- — Criminal trial. 

— Death of accused during pendency, 

effect of. 

Defective judgment. 

—Discharge. 
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— Discretion. 

Duty of High Court, 

Duty of High Court in revision. 

Effect of amendment. 

; Enhancement. 

Enhancement of sentence. 

‘Error of law,’ meaning of. 

Evidence. 

Executive order by Magistrate, 

Exercise of discretion. 

Exercise of discretionary powers in 

favour of accused. 

Exercise of revisional jurisdiction, 

Expunging of remarks. 

Findings of facts, 

Fresh application, whether barred. 

Grounds for interference, 

Grounds for interference by High 

Court in revision. 

Ground for revision. 

Grounds for setting aside conviction. 

Ground of interference on revision, 

— — Illegality. 

— Interference. 

■ ■ ■ Interlocutory order, 
—Interpretation of. 

Interpretation of Statutes, 

----Jurisdiction- 

■'■'■' — Jurisdiction to entertain, 

■ — —Jurisdiction to interfere. 

— Limitation. 

Limitation for revision . 

——Misappropriation of evidence. 

Miscellaneous. 

•——Notice . 

— Object of. 

—Omission of convict to appeal. 

■ ... - '-....Omission to state facts fully in revision 
application. 

— — Order directing prosecution. 

——Other remedy. 

— Party in contempt. 

. ... Pending proceedings. 

.■ — Power of Chief Court in revision. 

Power of Chief Court to examine 

record of case. 

Power of Court. 

——Power of District Magistrate to order 
re-trial on revision. 

——Powers of High Court. 

—Power of revision. 

—Power of revision in cases involving 
appreciation of discharge. 

■ ■- — —-Power to interfere. 

—Power to interfere with acquittal. 
■■Power to interfere with charge framed 

during pendency of trial. 
——Power to order re-trial. 

— Power to quash conviction, 

——Power to revise order of Civil Court 
under S. 476. 

Power to set aside conviction. 

— — — Power to set aside order of acquittal. 
-■■ — Power to set aside order of prosecu- 
tion. 

■ ■...■■Powers under.- 

Practice, 

— Procedure. 

—Proceedings under S. 145. 

——Proceedings under S. 195 (1) (a). 

■ ■ — — - Prohibition under. , 

.... Quashing proceedings. 



‘2619 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2620 


Cr. P. CODE (1898), S. 439 

Is charged. If convicted, his first remedy is 
by way of appeal and not revision. In re : 
itamiraddi. 32 Cr. L. J. 779 (b) : 

131 I. C. 624 : 33 L. W. 542 : 
54 Mad. 251 : 60 M. L. J; 691 : 
1931 M. W. N. 766 : 
4 Mad. Cr. Cas. 141 : 
I- R. 1931 Mad. 576 : 
A. I. R. 1931 Mad. 240. 

S. 439 — Appealable cases. 

An application in revision would not be 
entertainable, if the accused has failed to avail 
himself of his right of appeal ; but the Court 
can receive information or knowledge from a 
third party and act upon it of its own 
accord. S hailab ala Devi v. Emperor. (F. B.) 

34 Cr. L. J. 1115 •• 

145 I. C. 977 : 6 R. A. 216 : 

1933 A. L. J. 1059 ; 
A. I. R. 1933 All. 678. 

— S. 439 — Appealable cases. 

Motor Vehicles Act (VII of 1914), S. 14 — Con- 
viction under — Fine and suspension — Appeal, 
not filed — Revision cannot be entertained. 
Garanand Singh v. Emperor. 

35 Cr. L.J. 116: 
146 I. C, 545 (2) ; 6 R. Rang. 103 : 

A. I. R. 1933 Rang. 329. 

S. 439 — Appealable cases, 

S. 439 (5) only bars interference at the in- 
stance of party who could have appealed but 
did not appeal. Secretary, High Court Bar 
Association, Lahore v. Emperor. 

33 Cr. L. J. 831 : 

139 I, C. 696 : 33 P. L. R. 911 : 

I. R. 1932 Lab. 606 : 
A. I. R. 1932 Lah. 559. 

S. 439 — Appealable cases. 

The High Court has no jurisdiction to enter- 
tain proceedings by way of revision when the 
Local Government could have appealed but has 
not appealed. Emperor v. Ganpat. 

35 Cr. L. J. 28 : 

146 I. C. 332 : 6 R. N. 85 : 

29 N. L. R. 365: 
A. I. R. 1933 Nag. 259. 

S. 439 (5) — Appealable cases. 

Where a party aggrieved has a right of appeal 
which he has deliberately elected to leave un- 
used, the High Court will, as a rule, be slow to 
interfere in revision either of its motion or at 
the instance of any unauthorised third person. 
Tejumal Hassomal v. Emperor. 

34 Cr. L. J. 67 : 

140 I. C. 697 : 26 S. L. R. 345 : 

I. R-. 1933 Sind 16: 
A. I. R. 1932 Sind 211. 

— Ss. 439, 476 —Applicability — Order of 

Civil Court under S. 476 — S'. 439 has no applica- 
tion — Revision lies under S. 115, Civil Procedure 
Code {Act V of 190S), 

S. 439, Cr. P. C., only applies to the cases 
which come before the criminal Courts within 
the meaning of the Cr. P. C. A Civil Court 
does not cease to be a Civil Court when it is 
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considering an application made to it under 
S.476, and if for the purposes of that appli. 
cation it remains a Civil Court, it must be 
governed by the provisions of the C. P. c. 
and not by those of the Cr. P. C. Where there- 
fore an order has been passed by a Civil Court 
under S. 476, Cr. P. C., S. 439 has no applica- 
tion. The High Court can only exercise the 
revisional powers under S. 115, C. P. C. E. P. 
Kumaravcl Nadar v. T. P. Shanmuga Nadar. 
(F. B.) 41 Cr. L. J. 769 : 

189 I. C. 630 : 51 L. W. 542 (2) ; 

1940 IM. L.J. 719: 
1940 M. W. N. 472 (2) : 
13 R. M. 329 : 1. L. R. 1940 Mad. 762 : 

A. I. R. 1940 Mad. 465. 


S. 439 — Applicability. 

The meaning of S. 439 (4) is that, where 
an accused person has been acquitted on all 
charges he is not to be convicted, but if he has 
been convicted at all, S. 439 (4) does not apply 
to him. Gaya Barhai v. Emperor. 

23 Cr, L. J. 641 : 
69 I. C. 81 : 9 O. L. J.3 42 : 
4 U. P. L. R. Oudh 81 : 
A. I. R. 1922 Oudh 4. 

S. 439 (6)— Applicability. 

Does not apply to a convicted person whose 
appeal has been heard by the High Court 
itself. Ramlahhan v. Emperor. 

33 Cr. L.J. 155: 
135 I. C. 522 : 10 Pat. 872 : 
13 P, L. T. 17: 
I. R. 1932 Pat. 42 : 
A. I. R. 1932 Pat. 126. 

S. 439 — Application for revision— 

Delay, effect of— Order of acquittal— Interfer- 
ence in reuision — Principles. 

An order of discharge or .acquittal should 
not be set aside unless it is clearly wrong and 
it would be a travesty of justice to order re- 
trial in such a case on revision after the lapse 
of more than a year and a half from the date 
of the discharge or acquittal of the accused. 
Bishan Singh v. Abdul Ghafur. 

29 Cr. L. J. 895 ; 
111 I. C. 575 : A. I. R. 1928 Lah. 178. 


S. 439 — Application for revision, main- 
tainability of— Bombay City Municipalities Act 
{XVIII of 1925), S. 110— Notice of demand— 
Order passed by Sessions J udge in revision. 


An application for revision at the instance of 
the parties does not lie against an order passed 
in revision by a Sessions kludge against an 
order passed by a First Class Magistrate on 
appeal against a notice of demand under 
S. HO of the Bombay City Municipalities Act 
of 1925. Ahmedabad City Municipality v 
Vadilal Vakhtchand. 29 Cr. L. J. 1081 

112 I. C. 585 : 30 Bom. L. R. 1084 
A. T. R. 1928 Bom. 376. 


S. 439 — Application for revision on 

criminal side — Application to High 
Court — Previous application to^ Sessions Judge, 
whether necessary — Appeal to District Magistrate, 
effect of. 

The High Court will not entertain an applica- 
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Cr. P, CODE (1898), S. 439 

S. 439 — Coneurrent findings of facts — 

Revision — Criminal cases — Practice. 

Generally the Chief Court 'will not interfere 
on the revision side when the Original and 
the Appellate Courts are agreed in their find- 
ing on facts. But when it appears that the 
Courts have shown a great tendency to treat 
mere interferences and probabilities as proof, 
and evidence has not been properly weighed, 
the Chief Court will interfere in the interests 
of justice. Hira Singh v. Emperor. 

1 Cr. L. J. 953 : 

5 P. L. R. 428. 

S. ^29— Concurrent findings of facts — 

Revision — First report, r 

Where, with reference to the first report at 
the thana and other circumstances, the case 
against an accused person is very doubtful, 
the benefit of the doubt should be given to 
the accused, and in such cases, even the con- 
current findings of facts by the, lower Courts 
are liable to be set aside on revision. Kesar \ 
Singh V. Emperor. 14 Cr. L. J. 320 : I 

19 I. C. 1008 ; 5 P. W. R. 1913 Cr. ; 

152 P. L. R. 1913. 

S. 439 — Concurrent jurisdiction — 

Revision — Discharge — Further inquiry — Remedies 
before Sessions Judge or District Magistrate, 
whether must be exhausted— Practice. 

Before applying to the High Court to revise 
an order of discharge by a Deputy Magistrate 
and to direct a further inquiry, the applicant 
must exhaust all his remedies before the Dis- 
trict Magsitrate or the Sessions Judge. Gopo- 
bondhu V. Venkata Panlulu. 

25 Cr. L. J. 310 : 

76 I. C. 1630 : 18 L. W. 651 : 

1923 M. W. N. 837 : A. I, R. 1924 Mad. 228. 

S. 439— Conversion of acquittal into 

conviction — Power of High Court. 

It is not open to a High Court to convert 
a finding of acquittal into one of conviction 
in revision. Chhattar Singh v. Ramdayal. 

30 Cr. L. J. 552 : 

116 I. C. 79 : 1. R. 1929 Nag. 127. 

S . 439 — Conviction — Practice — Sum- 
mary rejection of an appeal by the Sessions Judge 
— Revision of the Judge’s order — High Court’s 
practice where evidence found insufficient — 
Circumstantial evidence — Suspicion — Subsequent 
conduct of the accused confirming suspicion. 

On an application to the High Court to set 
aside an order of the Sessions Judge summar- 
ily dismissing an appeal which the applicants 
preferred from an order of the Magistrate con- 
victing them of an - offence under the Penal 
Code, the High Court finding that the evidenee 
on which the conviction was based was insuffi- 
cient, instead of remanding the appeal for a 
hearing on its merits ;set aside the conviction 
and sentence and acquitted and discharged 
the aecused. One G, a servant of the com- 
plainant, deposited for safe custody a sum of 
money with I (one of the accused) who put 
it into a box, loeked it and kept the key with 
himself. The other accused (C) used the box 
as a bed during the. greater part of the night 


Cr. P. CODE (1898), S. 439 

and the next morning the lock was found to 
have been forced and the money was 
missing. Neither I nor C was in continuous 
possession of the box from the time the money 
was put into it to the time that it was missed. 

It was found by the Magistrate that the ac- 
cused set up a false story to account for the 
loss of the money and the evidence showed 
that the accused had opportunities to take 
away the money unnoticed. On a charge on 
these facts against the accused under Ss. lOG 
and 406/109, Penal Code, with respect to the 
money lost : Held, that these facts could not 
support a conviction. In a case of this kind 
where there is no eye-witness and where the 
stolen property has not been found, the pos- 
sibility of any other person being a culprit 
must be excluded before the accused can be 
convicted. Iswar Chandra Das v. Emperor. 

3 Cr. L. J. 385 : 

10 C. W. N. 446. 

S. 439 — Conviction — Summonses and 

warrants, execution of— Court, duly of— 
Conviction without hearing defence witness, 
illegality of — Revision, 

It is the business of a Court to see that its 
summonses and warrants are duly executed, 
and if ah accused insists on a Court issuing 
process for the attendance of his witnesses, he 
has done all that the law requires of him. It 
is not his duty to take suitable steps to have 
his witnesses brought into Court but it is for 
the Court to do it. Where, therefore, an 
accused is convicted without hearing his 
witnesses, as they fail to appear as surhmonsos 
and warrants are not executed on them, the 
conviction is illegal and cannot be sustained. 
Bissay v. Emperor. 23 Cr. L. J. 124 ; 

65 I. C. 556 : 19 A. L. J. 945. 

— S. 439 — Conviction liable to be set aside 

in revision — Complaint, "non-mention of assault 
in— Conviction for assault, illegality of— Penal 
Code {Act XLV of 1860), S. 323. 

Where a complaint merely mentioned the 
1 fact of the accused having used almsivc 
language but did not contain any mention of 
assault and the accused was convicted under 
S. 323, Penal Code : Held, that ^ the 
conviction was bad and liable to be set aside 
-in revision. Moot Chand v; Emperor. 

17 Cr. L. J. Ill : 

32 I. C. 847 : 1 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 406. 

S. ^^29— Conviction, selling aside of— 

Accused, previous convict— Sentence, adequacy of. 

The High Court will hot set aside a conviction 

and direct a re-trial merely because after the 

conclusion of the case the Crown has discovered 

that the accused is a previous convict and 

the sentence passed upon him is t ^ 

Emveror v. Ram Din. ' 26 Cr. L. J. 654 • 

l^mperor v. imnr ^ ^ ^ ^ ^ All. 292. 

S. 439 (b)— Conviction — Right of accused 

-rAccused’s appeal summarily dismissed— 
Accused subsequently called upon to show cause 
against enhancement of sentence, whether can be 
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Sessions Judge sitting with Assessors, it is 
dilTicult to imagine any circumstances which 
would justify the High Court in interfering 
with the order in revision at the instance of 
the complainant. After a regular trial in the 
Sessions Court, it would be only in the most 
exceptional cases that the High Court would 
be justified in interfering under S. 439 with 
an order of acquittal, when there is no appeal 
by the Local Government under S. 417 of the 
Code. Joila Bechar v. PrasIioKam Sanicalchand. 

24 Cr. L. J. 734 : 
73 I. C. 974 : 25 Bom. L. R. 488 : 

A. I. R. 1923 Bom. 455. 

S. 439 — Acquillal— Revision— Interfer- 
ence. 

As a general rule, it [is expedient not to 
interfere on revision at the instance of a 
private person, with an acquittal after trial 
by a proper Tribunal, and applications for that 
purpose should be discouraged on public 
grounds. Dabiruddi Naskar v. Sakat Molla. 

30 Cr. L. J. 579 : 
1161. C. 164 : 49 C. L. J. 129 : 
33 C. W. N. 258 ; I. R. 1929 Cal. 452 : 
56 Cal. 924 : A. I. R. 1929 Cal. 169. 

S. 439— Acqniilal — Revision — Interfer- 
ence by High Court. 

The High Court ought not to interfere in 
revision with an order of acquittal unless inter- 
ference is urgently demanded in the interests 
of public justice. Para Kanakan v. A7nir Bi 
Ammal. 26 Cr. L. J. 249 : 

84 I. C. 249 : 20 L. W. 327 : 
A. I. R. 1924 Mad. 837. 

S. 439 — Acquittal — Revision — Local 

Government refusing to appeal — Jurisdiction of 
High Court. 

In cases of acquittal of an accused, the revi- 
sional jurisdiction of a High Court should 
ordinarily be exercised sparingly and only 
where it is urgently demanded in the interests 
of public justice, and a High Court should not 
entertain an application by a complainant to 
revise an order of acquittal after the Local 
Government has declined to direct an appeal 
against it. Graham th Go. v. Elsctj. 

17 Cr. L. J. 91 : 
32 I. C. 683 : 9 Bur. L. T. 47 : 

8 L. B. R. 356 : A. I. R. 1916 L. Bur. 16. 

S. 439 — Acquittal — Revision — Interfer- 
ence. 

The High Court will not interfere in revision 
with orders of acquittal. Chairman, Purulia 
Municipality v. Bishun Sao. 29 Cr. L. J. 1017 : I 
112 1. C. 345 : A. I. R. 1928 Pat. 193. 

S. 439 — Acquittal — Revision — Interfer- 
ence with — Jurisdiction. 

The High Court has jurisdiction to interfere 
in revision even in the case of an order of 
acquittal but such interference will only be 
where serious injustice has been caused by an 
error of law. /n re : Mogal Beg. 

20 Cr. L. J. 49 (a) ; 
481. C.817: 35M,L.J. 665 : 
25 M. L. T. 22 : 42 Mad. 109 ; 

9 L. W. 201 : A. I. R. 1919 Mad. 653, 


Cr. P. CODE (1898), S. 439 

S. 439 — Acquittal— Revision— Practice, 

A High Court has power under S. 439, 
Cr. P. C., to revise an order of acquittal, but 
in practice that power should not ordinarily 
be exercised because an appeal can always 
be instituted by the Local Government. Tilak 
Rain v. Bhagsa Singh. 16 Cr. L. J. 352 : 

28 I. C. 736 : 2 O. L. J. 190 : 
A. I. R. 1915 Oudh 203. 

I 

S. 439 — Acquittal — Revision— Practice. 

A High Court has power under S. 489, 
Cr. P. C. to revise an order of acquittal, 
though not to convert a finding of aequittal 
into one of convietion, but as a general rule, 
the power is to be exercised sparingly and only 
in most serious cases and in the event of a 
grave miscarriage of justice. Pahelwan Singh 
V. Sahib Singh. 22 Cr. L. J. 597 : 

62 I. C. 869 : 19 A. L. J. 382 : 
A. I. R. 1921 All. 76. 

S. 439— Acquittal — Revision — Re-trial, 

when to be ordered — Miscarriage of justice. 

Where a competent Court has dismissed a 
case after considering the evidence and giving 
thorough and careful reasons, an accused party 
who had stood his trial, ought not to be 
ordered to run the risk again, unless there is 
clear evidence of a miscarriage of justice. 

[ Hashmat AH v. Emperor. 17 Cr. L. J. 459 : 

36 I. C. 139 : 14 A. L. J. 1075 : 
A. I. R. 1916 All. 36. 

S. 439 —Acquittal— Revision. 

The High Court has power on the revision 
side to set aside even an order of acquittal, and 
will do so when the order is based on a mis- 
apprehension of the law. Fakir Chand v. Fakir. 

25 Cr. L. J. 699 ; 
69 I. C. 379 : A. I. R. 1924 Lah. 286 (1). 

S. 439 — Acquittal — Revision, whether 

lies— Order of acquittal— Right of appeal— High 
Court, power to interfere in revision— Practice. 

It is against the practice of the High Court 
to interfere in revision with orders of acquittal. 
The right of appeal in case of acquittal is 
vested in the Local Government and not in 
the District Magistrate, but it is always open 
to the latter to move the Local Government to 
file an appeal. Emperor v. Gtir Dayal. 

15 Cr. L. J. 304 : 
23 I. C. 512 : 12 A. L: J. 255 : 
A. I. R. 1914 All. 76. 

S. 439— Acquittal— Inlercfercnce. 

~ The fact that the High Court might possibly 
have come to a different conclusion is no ground 
for exercising the revisional jurisdiction against 
the order of acquittal. U. Min v, Maung Taik. 

32 Cr. L. J. 928 : 
132 I. C. 545 : 8 Rang. 663 : 
I, R. 1931 Rang 177 : A. I. R. 1931 Rang 94. 

S. 439— Acquittal— Interference. 

The High Court, as a general rule, will refuse 
to interfere in revision, with an order of 
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permUted do challenge conviction — Summary 
dismissal of appeal, effect of. 

When an accused person has exercised his 
right of appeal and failed, he eannot, 
notwithstanding the faet that Ids appeal has 
been summarily dismissed under S. -121 of the 
Cr. P. C. and not after a hearing on the 
merits under S. 42-1 of the said Code, while 
showing cause why his sentence should not 
be enhanced, show cause against his conviction 
as well, except in the same manner as in any 
other revision application, that is to say, 
that the conviction was based on no legal 
evidence or was manifestly erroneous. 
Emperor v. Shidoo. 29 Cr. L. J. 936 : 

111 I. C. 856 : 22 S. L. R. 453 : 

A. I. R. 1929 Sind 26. 

S. 439 (b) — Co 2 iviclion — Right of accused. 

Per De Souza, A. J. C. — An order summarily 
disndssing an appeal virtually amounts to an 
order confirming the findings both of fact 
and of law recorded by the lower Court and i 
there is no reason to discriminate between i 
an order summarily dismissing an appeal 
under S. 421 of the Cr. P. C. and an order 
dismissing an appeal after hearing under 
S. 424 of the Cr. P. C. so far as its liability 
to attack in revision for purposes of S. 489, 
cl. (0) is concerned. Emperor v. Shidoo. 

29 Cr. L. J. 936 : 
111 I. C. 856 : 22 S. L. R. 453 ; 

A. I. R. 1929 Sind 26. 

S. 439 (6), 423— Conviction based on 

verdict of Jury — Right of accused — Eotice to show 
cause against enhancement of sentence — Accused, 
cannot challenge facts— He can show cause only 
in accordance with law. 

The provision in S. 489 Sub-s. ((3), Cr. P. C., 
that the accused sliall be entitled to show 
cause against his conviction, means that he 
can show cause in accordance with law. He 
cannot claim, for example, in revision 
proceedings to call fresh evidence. He can 
only challenge his conviction in accordance 
with law, and where the conviction is based 
on the verdict of a Jury, he has no greater 
right of appeal than he possesses under S. 423, 
and cannot challenge the facts. Emperor v. 
Rarnii Vala. 41 Cr. L. J. 916 ; 

190 1. C. 412 : 42 Bom. L. R. 475 : 
I. L, R. 1940 Bom. 500 : 13 R. B. 119. 

A. I. R. 1940 Bom. 279. 

S. 439— Casts— Revision— Poiver of 

High Court to grant. 

A High Court has no power to grant costs 
to the successful party on a revision petition 
brought by a private prosecutor against un 
acciuittal. Where a Statute gives a Court 
power to grant costs in specific instances 
and the same Statute gives the Court its 
whole criminal jurisdiction, it e.xcludes any 
other right of granting <|osts. The Cr. P. C. 
excludes any such right except where it 
confers it specifically, viz, among others, 
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under Ss. 148; 438, 488, 526 and 545. Sankara 
Lviga Mudaliar v. Narayatia Miidalicr. 


68 I. C. 615 ; 16 L. W. 413 
43 M..L. J. 369 : 1922 M. W. N. 579 • 
31 M. L. T. 342 : A. I. R. 1922 Mad. 502. 

439 Costs, award of, iji revision 


VyUOtO, UIVUTU OJy 

cases— Revision, creature of Statute. 


Per Coutts-Tratter, J.— Revision is not an 
inherent power of any Court, the whole 
machinery of revision is a creature of Statute 
and has to be found within the fourwalls of the 
Cr. P. C., and a Court cannot possess in- 
herent power to supplement that purely 
statutory machinery by assuming the power 
of supplementing it by the awarding of 
costs. Sankaralinga Mudaliar v, Narayana 
Mudaliar. 23 Cr. L. T. 583 ; 

68 L C. 615 .• 16 L. W. 413 : 

43 M. L. J. 369 : 1922 M. W. N. 579 ; 

31 M. L. T..342 : A. I. R. 1922 Mad. 502. 


S. 439 — Criminal revisional juris- 
diction. 


S. 439, Cr. P. C., empowers a Court of 
Revision not to exercise all the powers of 
an Appellate Court, but only such powers 
as are conferred on a Court of Appeal by 
by Ss. 195, 423, 42G, 427 and 428, The 

criminal revisional jurisdiction of a High 
Court is not included in its criminal appellate 
jurisdiction, although its civil revisional 
jurisdiction is in reality an aspect of the 
civil appellate jurisdiction. Akshoy Singh v. 
Rameswar Bagdi. 17 Cr. L. J. 339 : 

35 I. C. 515 : 20 C. W. N. 1071 ; 
43 Cal. 1143 : A. I. R. 1917 Cal. 70S. 

Ss. 439, 416— Criminal revisional 

jurisdiction of High Court — Order of a Civil 
Court directing the prosecution of a party to a 
civil stiit under S. 176 of the Code. 

The High Court has no power in the exercise 
of its criminal revisional jurisdiction, to 
revise an order passed under S. 476, Cr. P. C., 
by a Civil Court. Per Banerji, J. (dissenting)— 
The High Court has power under S. 439 to 
interfere in the exercise of its criminal revi- 
sional jurisdiction, when a subordinate Court, 
whether Civil, Revenue or Criminal, has taken 
proceedings under S. 476 of that Code. In the 
matter of the Pclition of : Bhup Kunioar. 

1 Cr. L. J. 73 : 
24 A. W. N. 15 ; 26 All. 249. 

Ss. 439, 476-A — Criminal trial — 

Accused's right to trial by Judge with open 
mind — Hearing of case on appeal by Judge 
who made coinplainl under S. I76-A, whether 
legal— Prosecution for contradictory stateiuenis — 
Failure to draw up alternative charge - Order for 
re-trial on same charge, legality of. 

The accused made a statement before a 
Sessions Judge which contradicted a previous 
statement made by him and the Sessions 
Judge made a complaint to the Distriet 
Magistrate under S. 476-A, Cr. P. C,', 
in which he stated that the last state- 
ment made by the accused was false. The 
accused was tried by a Magistrate on this 
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far to say that the High Court must accept 
loyally the findings of fads of tlic trial Court 
or the lower Appellate Court, as the case may 
be, but at the same time it is obvious that 
the power to interfere is one to be cKcrciscd 
most sparingly and only when there appears 
to have been a miscarriage of justice or a 
perverse and unreasonable decision. The 
High Court cannot be asked to set aside the 
order of acquittal and direct a re-trial merely 
on the ground that it would take a different 
view of the evidence from that which has been 
taken by the Magistrate who tried the case 
and had the witnesses before him. ChandrUca 
Prasad v. S. Mohauimad Jafar. 

41 Cr. L. J. 801 : 

190 I. C. 266 : 1940 O. \V. N. 757 : 

1940 O. L. R. 565 ; 13 R. O. 147. 

S. 439 (4) — Arr/uillal. 

High Court can interfere in revision wjtlr 
order of acquittal and re-lrinl iti important, 
cases. Ham fChiUtiVnii v. Shea Naudav. 

33 Cr. H. J. 885 : 

140 L C. 122 : 1932 A. L. J. 166 ; 

54 All. 413 ; I. H. 1932 All. 613 : 

A. I. R. 1932 All. 191. 

S. 439 (4) — "Acijiiittal," vteaning of — 

Ac/juittal inidcr oitc sccliou and couviclion 
under anolher — Conviction under former, xthether 
can be. ordered in revision. 

Tlie word "acquittal” in Cl. 4 to S, 4.‘i9 of the 
Cr. P. C., refer.^ to a case wlicre the trial ends 
in a complete acquittal and docs not refer to a 
casc,wherc liie trial ends in a oonvietion but the 
lower Court has wrongly held that the con- 
viction sliould l)c utuicr some section of the 
Code other than the section properly applicable. 
In such a case the Iligli Court in revision is 
competent to convict tlic accused under the 
proper .section, thougli he was aaqiiitted of an 
offence' under that section in the lower Court. 
Emperor V. Shahu. 27 Cr. L. J. 1121 ; 

97 I. C. 641 : A. I. R. 1927 Sind 16. 

S. 439 (4)~Acguitlal — A'o erroneous 

recording or shutting out of evidence— revision — 
Order for rc-lrinl on same evidence, icgalitif of. 
Wiicrc an accused person has been acquitted 
and there is no erroneous recording or slmtting 
out of evidence, the High Court lias no power 
in revision to order a re-trial on the evidence 
already recorded. An order for re-trial under 
such circumstances would, for all practical 
purpose.s, amount to a direction to convict. Ma 
Nt/cin V. Mating Chit llpn.' 

31 Cr. L. J. 186 : 

120 I. C. 912 : 7 Rang. 538 ; 

A. I. R. 1929 Rang. 321.. 

S. 439 (5) — Aajuitlal—Ecvision at (he 

instance of Local Govcrmncnl. 

A High Court is prohibited by S. 4119 (5), 
Cr. P. C., from entertaining proceedings in a 
case of ncquilLal by way of revision at the 
instance of the Local Government as llie latter 
can appeal from the acquittal under S. 407 of 
the said Code. Emperor v. Pann Fakir, 

23 Cr. L. J. 343 : 

: 66 1. C. 999 ; 5 S. L. R. 171 : 

A, I. R. 1922 Sind 22. 
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S. 439 — Alien enemy — Whether can 

apply in revision. 

It is competent to an alien enemy residing in 
British India by license of the King to complain 
against crimes directed against his person or 
property and to apply in revision to the High 
Court against any order of a Magistrate dis- 
charging the accused on the materials placed 
before him. The internment of an alien subject, 
after he has filed a revision petition, does not 
necessarily slay the hands of the High Court, 
Evidence as to extra-judicial confessions of his 
guilt by an accused person is by itself of very 
little importance, as such evidence is easy to 
adduce and difficult to rebut. Mellor v. Muthian 
Chctlii. 20 Cr. L. J. 101 : 

48 I. C. 981 : 35 M. L. J. 518 : 

9 L. W. 113 : A. I. R. 1919 Mad. 851. 

S. 439 — Alteration of conviction. 

Charge under S. 325, I. P. C., but conviction 
under minor .S, .323, I. P. C — .High Court cannot 
alter it to .S. 325, I. P. C. Emperor v. Ebrahim. 

33 Cr. L. J. 360 : 
136 I. C. 836 : I. R- 1932 Rang. 91 ; 

A. I. R. 1931 Rang. 321.; 

S- 439 (2) — Alteration of conviction — 

Appeal by accused — Conviction, alteration of, to 
one under graver ■ sanction — Notice la accused, if 
necessary. 

When an accused person prefers an appeal 
against his conviction and has an opportunity 
of being heard personally or by a Pleader and 
in the Appellate Court, the Crown asks that on 
the evidence recorded conviction under one 
.section should he changed into one under a 
graver section, the accused person cannot, as a 
matter of rigl)t, claim a former notice being 
issued to l>im and this being heard against it. 
JhiksUnn v. Emperor. 27 Cr. D. J. 1265 : 

98 I. C. 113 : A. I. R. 1927 Sind 85, 

S. 439 (2) ( 6 ) — Alteration of sentence 

—Alteration of sentence, issue of notice for, to 
accused— Right of accused to show cause against 
conviction. 

Where a notice under S. 439 (2), Cr. P. C., is 
issued to the accused to show cause why the 
sentence should not be altered, Sub-cl. (0) of the 
.section becomes applicable and the accused . 
becomes entitled to show cause against his 
conviction. Emperor v. Sain Das. 

27Cr.L.J. 593 : 
94 I. C. 257 : S L. L. J. 180 : 
27 P. L. R. 353 ; A. 1. R. 1926 Lah. 375. 

S. 439— "Any proceeding,” meaning 

of. 

The words "any proceeding” in 430, Cr. P. C., 
mean a proceeding before any inferior Criminal 
Court situate within the local limits of the 
High Court’s jurisdiction. In the matter of the' 
Petition of Bliup Kunwar, , 

24 A. W. N. 15^ 26 AU. 249.' 

S. 439 — Appealable case. 

Accused must wait for bis defence till he 
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set aside every void order that comes to its 
notice, when tlie person aggrieved does not 
move the Court to do so. Where certain 
persons were convicted without being duly 
examined under S. 342, Cr. P. C., but it 
nevertheless appeared from the record that 
they had not been prejudiced by the omis- 
sion, and they had not appealed although an 
appeal lay : Held, that though the conviction 
was bad it was not necessary for the High Court 
to set it aside. Emperor v. Ba Pe. 

7Cr. L.J. 422; 

4 L. B. R. 143. 


S. 439 (6), as amended by Act 

(XVIII of 1923 — Effect of amendment.) 

Tlie effect of the addition of Siib-s. (0) to 
S. 439, Cr. P. C., by Act XVIII of 1923, is 
that the High Court, when adjudicating upon 
an application for enhancement of sentence, 
is converted into a Court of Appeal against 
conviction and the accused is entitled to show 
that his conviction is unjustified. Emperor v. 
Tej Raj. 27 Cr. L. J. 380 ; 

92 I. C. 892 ; 27 P. L. R. 112 : 
A. I. R. 1927 Lah. 34. 

S. 439 — Enhancement. 

Where there are no reasons for differentiat- 
ing a brutal murder, from other murders in order 
to Justify the passing of the minimum sen- 
tence, and tlie murder though not premedi- 
tated appears to be singularly brutal, a High 
Court will be Justified in enhancing the sen- 
tence of transportation to a sentence of death. 
Dwarka v. Emperor. 28 Cr. L. J. 980 : 

lOS I, C. 804 : 4 C. W. N. 977. 

r-S. 439— Enhancement of sentence. 

A private complainant is entitled to apply 
in revision to the High Court for enhance- 
ment of a sentence passed by a Sessions .Judge. 
Singh v. Reoli. 32 Cr. L. J. 312 : 

129 I. C. 444 : 1930 A. L. J. 1324 : 
I. R, 1931 All. 172 ; A. I. R. 1931 All. 13. 

S. 439 — Enhancement of sentence — Ac- 
cused appearing to show cause lehi/ .sentence 
should not be enhanced — Trial bp Jnrp and sen- 
tence not one of death— Court, if can enter into 
ijiteslion of fact — Sentence, if can be enhanced to 
death. 

An accused when appearing in answer to a 
Rule to show cause why the sentence passed 
on him should not be enhanced, is in the same 
position as if he were appealing from an order 
of conviction. NVhen the trial has been by 
.Jury and when the sentence is not one of 
death, the accused cannot ask the Court to 
enter into questions of fact. If the accused 
have been sentenced to death, the High Court 
can consider wiiether or not the Jury were 
right in their conclusions on the facts, but 
where the accused have not been condemned 
to death, they cannot appeal on facts and the 
High Court is therefore debarred from con- 
sidering whether or not the facts arc true. 
In these circumstances, it woidd be unjustill- 
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able and unfair to enhance the sentence passed, 
to one of death. Mosselnddi v. Emperor. 

40 Cr. L.J. 877 ; 

, 184 I. C. 206 : 12 R. C. 212 (2) : 

A. I. R. 1939 Cal. 497. 
S. 439 — Enhancement of sentence. 

Although the High Court has power to inter- 
fere in revision ^ with an inadequate sentence, 
it docs not ordinarily interfere, merely be- 
cause, it would itself have passed a heavier 
sentence so long as the sentence passed in- 
volves substantial punishment. Emperor v. 
Bejai. 3 Bom. L. J. 155 : 

A. 1. R. 1924 Rang. 373. 

S. 439 — Enhancement of sentence — Ap- 
peal against conviction — Acquittal— Re-trial— 
High Court's poxoer to alter the finding and 
enhance sentence. 

High Court when hearing appeal against con- 
viction, may, as a Court of Appeal, under 
S. 423 (b), Cr. P. C., alter the finding as a 
CuV.Tt of R:.vislqn under S. 439 (4), Cr. P. C. 
and enhance the sentence so as to make' 
it appropriate to the altered finding. S. 403 
does not apply as an appeal to High Court 
is not record trial. Kambam Bali Reddy v. Em- 
peror. 15 Cr. L, J. 180 : 

22 I. C. 756 : 37 Mad. 149 : 
A. I. R. 1914 Mad. 258. 

S. 439~Enbnncemcnt of sentence, appli- 

cation for — Expiry of sentence, xohelher ground for 
refusing interference . 

In all eases where the sentence is considered 
by the prosecution to be inadequate, the Dis- 
trict Magistrate or the Sessions Judge, should 
be moved by tlie Police at the earliest pos- 
sible moment after the trial, and where pos- 
sible, before the accused has served his 
sentence, although the fact that the sentence 
has expired before such action is taken, is in 
itself, no reason for refusing to interfere. Em- 
peror v. Prabhn Upadhaya. 

29 Cr. L. J. 261 : 
107 I. C. 536 : 9P. L. T. 831 : 
A. I. R. 1928 Pat. 201. 

S. 439 — Enhancement of sentence — Ap- 
plication for enhancement of sentence not support- 
ed by Government Pleader — Interference with sen- 
tence. 

As enhancement of sentence is a very serious 
proceeding and a High Court will not ordi- 
narily enhance the sentence if the proposal is 
not supported by the Government Pleader. 
Wlicrc the prosecuting authorities think that 
a sentence ought to be deterrent, they must 
place the matter before the trying Judge. 
They should not trust exclusively to the High 
Court’s power of correcting sentence. Surajmal 
V. Ram Nath. 28 Cr. L. J. 996 : 

105 I. C. 820 : A. I. R. 1928 Nag. 58. 

S. 439 — Enhancement of .sentence — Ap- 
plication for sentence by private prosecutor, main- 
tainability of— Conviction on plea of guilty— Rule 
issued ex'partc— Couri, whether bound to consider 
application on merits. 

An application for enhancement of sentence 
should not be entertained at the instance of 



2621 


ALL INDIA CRIMINAL DIGEST (1904-19^0) 


2622 


Cr. P. CODE (1898), S. 439 
tion for revision on the criminal side if no 
such application lias previously been made to 
the Sessions Judge even in cases where an 
appeal was made t6 the District Alagistratc. 
Naihc Singh v. Emperor. 

28 Cr. L. J. 544 : 

1021. C. 352. 

S. 439 — Application for revision — 

Judgment of single Judge with Jury exer- 
cising original crimhml jurisdiction — Power of 

Chief Court to revise such judgment. 

No application for revision under S. 439, 
Cr. P. C., lies to Ihc Chief Court in a case 
where the applicant has been convicted and 
sentenced at a trial held by a single Judge 
of the Chief Court with a Jury in the exer- 
cise of the Court’s original Criminal .lurisdic- 
tion. Press v. Emperor. 9 Cr. L. J. 378 : 

1 r. C. 747 : 4 P. R. Cr. 1909 : 
10 P. W. R. 1909 : 41 P. L. R. 1909. 

S. 439 — Application for revision— Revi- 
sion — Practice^Discrction of Court as to ciUer- 
tainment of applications vi revision. 

It is not the practice of the Higli Court to 
entertain an application for revision on the 
criminal side where there exists a lower Court 
having concurrent rcvisional jurisdiction, un- 
less a similar application has first been pre- 
sented to the lower Court and has been 
rejected. Emperor v. Kali Charau. 

' 1 Cr. L. J. 914 ; 

24 A. W. N. 232. 

Ss. 439, 476 — Application for revision. 

Sanction by Civil Court — Application for 
revision lies under S. 430 even when the 
sanction under S. '47G has decn granted by 
Civil Court. Lachman Singh v. Emperor. 

32 Cr. L. J. 647 : 
131 I. C. 216 : 32 P. L. R. 46 : 
A. I. R. 1931 Lah. 105. 

S. 439 — Application in revision by 

Private party to convict accused of offences of 
which they arc acquitted and to enhance sentences 
in alternative, when can be entertai ncd. 

High Court is, as a rule, loath in ordinary cir- 
cumstances to entertain an application in revi- 
sion from a private party asking the Court to 
convict the accused of offences of which they 
have been acquitted by the Sessions Judge and 
to enhance a sentence passed upon them. 
But where there arc clear indications that 
the accused party has been defying law and 
disobeying the orders, both of the Civil and 
of the Criminal Courts, and has been re- 
peatedly creating trouble in the locality 
for many years past, such application should 
be entertained in revision. Ambiha Thakur 
v. Emperor. 

41 Cr. L. J. 191 : 
185 I. C. 529 ; 18 Pat. 544 : 
21 P. L. T. 45 : 6 B. R. 203 : 
12 R. P. 389 : A. I. R. 1939 Oudh 611. 

S. 439— Case for revision. 

Revision — Lower Courts relying on iimdmis- 
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sible evidence — Case for revision, is made 
out. Fazal Ahmad v. Emperor. 

37 Cr. L. J. 603 : 
161 1. C. 885 : 8 R. Pesh. 186 : 
A. 1. R. 1936 Pesh. 72 , 

; — S. 439— Charge, framing oj -Revision 

by High Court. 

The High Court will not interfere in revision 
with an order framing a charge against an 
accused person. Sankaralinga Tevan v. Avudai 

Ammal. 17 Cr. L. T. 394 i 

35 I. C. 826 : A. I. R. 1917 Mad. 657 . 


S. 439 — Civil Court’s order — Revision, 

whether lies. 

An order passed by a Civil Court, direct- 
ing the prosecution of certain persons, under 
S. 476, cannot be revised by a High Court 
under S. 430. Thakar Das v. Emperor. 

15 Cr. L. J. 217 ; 
22 I. C. 1001 : 
17 O. C. 25 : A. I. R. 1914 Oudh 25. 

S. 439— Competency of revision. 

The Chief Court of Oudh is precluded 
from entertaining an application in revision 
against an order of the First Class Magis- 
trate when the application has not gone in 
revision either to the Sessions Judge or to 
the District Magistrate. Ajodhea Singh v. 
Emperor. 35 Cr. L. J. 475 •. 

147 I. C. 797 (1) ; 10 O. W. N. 733 ; 

6R. 0.3 9. 

S. 439 — Competency of revision. 

Discharge of accused by Sessions Judge in 
appeal— Order in substance and in fact, ap 
acquittal — Revision is not competent. Emperor 
V, U San JVin. 33 Cr. L. J. 763 : 

139 I. C. 182 : 10 Rang. 315 ; 
I. R. 1932 Rang. 190 : A. I. R. 1932 Rang. 147. 

S. 439 — Compounding in revision. 


An offence cannot be allowed to be com? 
pounded when the case comes before the 
High Court in revision, Sankar Sangayyip 
V. Sankar Ramayya. 16 Cr. L. J. 750 i: 

31 1. C. 350 J 29 M. L. J. 52li : 
18 M. L. T. 381 : A. I. R. 1916 Mad. 483; 


S. 439 — Concurrent finding of fact 

—High Court, when will interfere -Enmity bet-, 
ween complainant and accused — Evidenck 
necessary for conviction. 


TJjc High Court will not ordinarily inter- 
cre on the Revision Side in a criminal case 
vhcrc the two lower Courts have concurred 
n a finding of fact and where there is 
lolhing illegal or erroneous in the procedure 
)f the alagistratc. Where enmity admittedly 
;xists between the complainant and the ac- 
msed, it is necessary that there should be 
some independent corroboration of the state- 
ments of the complainant and his partisan, 
rhe mere fact that the accused made efforts 
to concoct false evidence of an alibi does 
cot prove that he committed the offence 
charged. 2'abri v. Emperor. 26 Cr. L. J. 393 : 
^ 84 1. C. 937 ; 6 L. L. J. 326 : 

A. I. R. 1925 Lah. 42. 
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sufficient punishment and is not manilestiy 
inadequate. Bhola Nath v. Emperor. 

33 Cr. L.J. 365 : 
136 I. C. 729 (2) : 33 P. L. R. 49 : 

I. R. 1932 Lah. 265 ; 
A. I. R. 1932 Lah. 199. 

S. 439 — Enhancement of sentence — Ob- 
jection as to legality of trial, mhclhcr can be taken 
— Revision. 

The language of Sub-s. (0) of S. tao, Cr. P. C,, 
is very wide and it is open to an accused person 
who has been called upon to show cause 
against an enhancement of sentence to 
raise any point that might be urged against 
his conviction either to a Court of Appeal or 
to a Revisonal Court. It is, therefore, com- 
petent to an accused person in such a case to 
urge that his trial was illegal owing to mis- 
joinder of charges. Emperor v. iManan K. 
Mehta. 27 Cr. L. J. 30 : 

92 I. C. 689 ; 27 Bom. L. R. 1343 : 
4 Bom. 892 : A. I. R, 1926 Bom. 110. 

S. 439 —Enhancement of sentence. 

Offence of sodomy — High Court felt itself 
constrained to limit itself within limits of 
powers which could have been exercised by 
trial Court and enhanced sentence to two 
years’ regorous imprisonment. Emperor v. 
Muhammad Yousif. 34 Cr. L. J. 618 : 

143 I. C. 60S : I. R. 1933 Sind 131 : 

A. I. R. 1933 Sind 87. 

S. 439 — Enhancement of sentence — Peti- 
tion by complainant—Sentence, if can be 
enhanced. 

Although it is not the policy of the High 
Court to enhance sentences in criminal cases 
on a petition by a party, it is not an invari- 
able rule. Where a petition of the complainant 
for the enhancement of the sentence of the 
accused was .supported by the Grown Counsel 
under the instructions of the Crown, the High 
Court enhanced the sentence. Ata Muhammad 
V. Khanun. 39 Cr. L. J. 296 : 

173 I. C. 321 : 39 P. L. R. 659 : 
10 R. L. 435 : A. I. R. 1938 Lah. 116. 

S. 439 —Enhancement of sentence — 

Poiocr of High Court to enhance sentence. 

Ordinarily the High Court should be loath to 
take action in the matter, of enhancement 
when the District Authorities consider the 
sencence as sufficient but there are occasions 
when the High Court has every right to 
enforce its own opinion which may be a 
contrary opinion to that of the District Authori- 
ties. tVazir v. Sarjir Bhar. 

30 Cr. L. J. 222 : 
113 I. C. 828 : I. R. 1929 All. 220 : 

A. I. R. 1928 All. 417. 

S. 439— Enhancement of sentence. 

Procedure to be adopted for enhancement of 
sentence, stated. Ramachandra v. Emperor. 

35 Cr. L. J. 747 ; 
148 1. C. 553 ; 6 R. B. 307 : 
35 Bom. L. R. 174 : 
A. I. R. 1933 Bom. 153. 

S. 439 — Enhancement of sentence— Ref er- 
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ence by District Magistrate for enhancement, 
legality of — Proper procedure. 

A reference for enhancement of sentence by a 
District Magistrate direct to the High Court 
is irregular and unwarranted by law. The 
proper course for a District Magistrate to 
adopt is to instruct the law officers of the 
Crosvn in the High Court to file an application 
for revision asking for the enhancement of 
sentence. Gulab v. Emperor. 

29 Cr. L. J. 235 : 

107 I. C. 285 : A. 1. R. 1928 Lah. 660. 

S. 439— Enhancement of sentence— 

Revision. 

Tliough it is competent to the High Court to 
enhance the sentence in revision, it will only do 
so for exceptional reasons espicialiy when the 
revision petition is by a private person. 
Where a sentence passed is substantial even 
thougJi inadequate, it will not be enhanced in 
revi.sion. Dharam Singh v. Emperor. 

29 Cr. L. J. 343 : 

108 I. C. 162 ; A. I. R. 1928 Lah. 507. 

S. 439 — Eiifianccmenf of sentence — 

Revision — Alteration of charge— High Court, 
poiocr of, 

A High Court has, when sitting as a 
Revision Court, power to alter a charge 
from that under a minor offence to one 
under a more serious one and enhance the 
sentence. Emperor v, Umrao, 

24 Cr. L. J. 753 : 
74 I. C. 257 : 21 A. L. J. 316 : 
A. 1. R. 1923 All. 355. 

S. 439 Enhancement of sentence — 

Revision— Application by private complainant — 
Procedure. 

A District Magistrate, a Sessions Judge, 
or a Government Pleader, may draw the 
attention of the High Court to a sentence 
with a view to its being enhanced, or the 
High Court can, of its own motions, send 
for the record and take action with a 
like object. If a private complainant con- 
siders a sentence unduly lenient, he may 
draw the attention of Government to the 
fact but it is not open to him to apply to 
the High Court to enhance the sentence, 
Nga San Dike v. Nga Ye Doke. 

27 Cr. L. J. 818 : 
95 I. C. 594 : 5 Bur. L. J. 1 : 
A. I. R. 1926 Rang. 106. 

S. 439— Enhancement of sentence — 

Revision— High Court, interference by. 

The enhancement of a sentence by the 
High Court, under S. 439, Cr. P. C. is 
a serious proceeding. The High Court should 
not ordinarily interfere where a substantial 
sentence has been passed by the trying 
Court and will be always slow to interfere 
unless the sentence passed is manifestly 
inadequate. Emperor v. Pario. 

18 Cr. L. J. 708 ; 
40 I. C. 708 ; 10 S. L. R. 207 : 
A. I. R. 1917 Sind 46. 

S. 439~Enhancemenl of sentence— 

Revision— High Cowl, interference by. 


i8S7 ALL iNDiA CRIMINAL DIGEST (1904— 1940) 


1888 


Cr. P. CODE (1898), S. 253 

S. 253 — Discharge — Record of reasons — 

Necessity of. > 

The language of S. 253 plainly indicates that 
a Magistrate should give his reasons at the 
time he pronounces the order of discharge, 
and if it is the final order in the case, 
he is bound to give his reasons. The moment 
he pronounces the final order, he becomes 
functus otftcio and he is no longer in charge 
of the case. But where a number of accused 
is being tried before him and he discharges 
some of them only without giving reasons 
therefor in his order of discharge he must 
be deemed to be in seisin of the whole case 
till the charge against the remaining accused 
is disposed of by final order, and so long 
as he is in charge thereof, he can 
always give his reasons in regard to the order 
of discharge. In re ; Govindraj. 

39 Cr. L. J. 335 (b) : 
173 I. C. 417 ; 1938 M. W. N. 38 : 
47 L. W. 128 : 10 R. M. 583 ; 
1938 1 M. L. J. 110 ; 
A. I. R. 1938 Mad. 396. 

^ S. 253 — Discharge, reversal of. 

An order of discharge should only be set 
aside only when it can be said either to be 
perverse or prima facie incorrect or when there 
is a suggestion that any further ev idence may 
be forthcoming. Nazir Ahmad v. Emperor. 

36 Cr. L. J. 202 ; 
152 I. C. 884 ; 7 R. A. 412 : 4 A. W. R. 37 : 

A. I. R. 1934 All. 944. 

S. 253 — Discharge, without examining 

complainant, legality of. 

An order discharging an accused person 
without examining the complainant, is illegal. 
Mukunda Palre v, Purusallam Shah. 

31 Cr. L. J. 128 : 
120 I. C. 458 ; 51 C. L. J. 44 : 
A. I. R. 1929 Cal. 479. 

S. 253 — Discharge of accused — Fresh 

proceedings. 

A Magistrate who has discliarged an accused 
under S. 253 can take fresh proceedings and 
issue process against the person discl»arged 
in respect of tile same offence without 
sucli order being set aside by a higher 
Court. Emperor v. Maheshioar. 

11 Cr. L. J. 190 (b) ; 

4 I. C. 1113 : 5 M. L. T. 184. 

S. 253 — Discharge of accused before exa- 
mining entire prosecution evidence. 

The amount of evidence which would enable 
a Magistrate to say tluit a particular charge 
was groundless is so entirely dependent on 
circumstances that no general rule or direc- 
tion, except that he is required to arive at 
his conclusion judicially and not capriciously, 
is likely to be of any use. If, acting judici- 
ally, a Magistrate has come to the conclusion 
on grounds to be recorded, that the charge 
must fail either because the allegations are 
false or because they disclose a dispute of 
a civil nature which is distorted into a cri- 
minal case or for any other reason, then 
there is nothing to 'prevent him from dis- 
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charging the accused even before all the 
complainant’s witnesses have been examined 
Kasinalha Pillai v. Shanmugham Pillai. 

31 Cr. L. J. 275 ; 
121 I. C. 619 : 30 L. W. 273 : 
57 M. L. J. 490- 
1929 M. W. N. 575 ; 52 Mad. 987 • 
A. I. R. 1929 Mad. 754. 

S. 253— Discharge of accused before 

examining witnesses, legality of. 

Where a complaint prima facie discloses an 
offence, a Magistrate can judicially come to 
the conclusion that the charge is groundless 
only when he has at least ascertained from 
the complainant the nature of the evidence 
his witnesses are going to give, and he can- 
not, therefore, refuse to examine all the 
witnesses cited by the complainant and dis- 
charge the accused under S. 253, Cr. P. , C., 
without ascertaining from the complainant 
the nature of the evidence the remaining 
witnesses are expected to give. Muham- 
mad Sheriff v. Abdul Karim. 

28 Cr. L. J. 995 : 
105 I. C. 819:26 L. W. 553: 

39 M. L. T. 486 : 
1927 M. W. N. 845 : 
53 M. L. J. 757 : 51 Mad. 185 : 
A. I. R. 1928 Mad. 129. 

S. 253 — Discharge of accused before re- 
cording evidence. 

Under S. 253 a Magistrate can discharge the 
accused at any stage of the case before 
recording any evidence, or if in the course 
of recording eyidence he is of opinion that 
the charge is groundless. Fazlar Rahaman v. 
Emperor. 31 Cr. L. J. 1055 ; 

126 I. C. 553 : A. I. R. 1930 Cal. SIS. 

S. 253 — Discharge of accused — Complai- 
nant absent — Discharge of accused — Second 
complaint on same facts, competency of — Autre- 
fois acquit. 

Discharge of the accused on account of the 
absence of the complainant and his Pleader 
on the appointed day of hearing does not 
operate as a bar to the institution of a 
second compmplaint against the accused on the 
same facts. The plea of autrefois acquit has 
no application to such a case. Emperor v, 
Ainanat Kardar. 30 Cr. L. J. 594 : 

116 I. C. 251 : 31 Bom. L. R. 146 : 

I. R. 1929 AU. 347 : 
A. I. R. 1929 Bom. 134. 

S. 253 — Discharge of accused, validity 

of. 

Where the accused is summoned and evi- 
dence of the complainant is ready, it is 
desirable that the Court should not dismiss 
the complaint without taking all such evidence 
as may be produced in support of the prosecu- 
tion. Mst. Begum Dibi v. Ghulam Muhammad. 

7 Cr. L. J. 272 : 

3 P. W. R. Cr. 5: 9 P. L. R. 311. 

S. 253 — Discharge of accused— Order, 

when reversable. 
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of infliction of injuries — Injuries not accidental 
— Sentence of five years’ rigorous imprison- 
ment is inadequate — Sentence enhanced to 
10 years. Baja Ram v. Emperor, 

36 Cr. L. J. 454 : 
154 I. C. 93 ; 1935 O. W. N. 140 : 

A. I. R. 1935 Oudh 239. 

-S. 439--Enhanceincnt of sentence. . 


S. 4‘d9 (6) operates as exception to Sub-s. (5) 
only _ Dismissal of revision by accused— 
Application by Crown for enhancement of 
sentence — Accused cannot be re-heard on 
merits of conviction. Emperor v. Inder Chand 
Bachraj Marivadi. 36 Cr. L. J. 351 : 

153 I. C. 525 : 36 Bom. L. R. 954 ; 
7 R. B. 246 : A. I. R. 1934 Bom. 471. 

^S. 439— JSn/jancejJienl of sentence. 

Sentence— Enhancement— High Court should 

be slow to enhance in absence of special cir- 
cumstances. .Emperor v, Ahmad Ebrahim. 

36 Cr. L. J. 527 : 
154 I. C. 577 ; 36 Bom. L. R. 1126 : 
7 R. B. 346 ; A. I. R. 1935 Bom. 37. 

S. 439 — Enhancement of sentence — 


Sentence already served out. 

Although a Court of Revision is slow to 
interfere where interference would involve the 
imprisonment of a person already discharged 
from jail, that circumstance alone is not an 
insuperable obstacle to the enhancement of 
the sentence when the sentence passed is 
manifestly ■ inadequate. Emperor v. Shahzad 
Ahmad, 30 Cr. L. J. 240 ; 

114 I. C. 72 : I. R. 1929 Lah. 232 : 

A. I. R. 1928 Lah. 961. 

S. 439 — Enhancement of sentence. 

The disposal of an appeal by the accused does 
not prevent the High Court from subsequently 
enhancing the sentence in the exercise of its 
revisional jurisdiction. Ramlakhan v. Emperor 

33 Cr. L. J. 155 
135 I. C. 522 ; 10 Pat. 872 
13 P. L. T. 17 : 1. R. 1932 Pat. 42 
A. I. R. 1932 Pat. 126 


-S. 439— Enhancement of sentence. 


The High Court can enhance a sentence under 
S. 439, Cr, P. C., even on the application of a 
private person. M. T. Das v. E, D. Aboo. 

32 Cr. L* J. 353 
129 I. C. 510 : 8 Rang. 578 : 
I. R. 1931 Rang. 78 ; A. I. R. 1931 Rang. 52 
- : s. 439 — Enhancement of sentence. 

The Hi"h Court is slow to interfere, where 
interference would involve the imprisonment 
of persons already discharged from jail, though 
that circumstance is no insuperable obstacle. 
The Court frequently declines to interfere, in 
order 'to enhance a sentence on the mere 
ground that it would itself have passed a 
heavier sentence. Emperor v. ^ j . 

153 I. C. 449 : 35 P. L. R. 52.7 i 
7 R. L. 439 : A. I. R. 1934 Lah. 613. 

S. 429 — Enhancement of sentence — To 

show cause — Penal Code (Act XLV of 1860), 


S. 302 — Appeal, admission of — Enhancement of 
sentence, notice of, when to be given — Practice. 

Where a case comes to the knowledge of the 
High Court by an appeal being filed against a 
conviction, it is not desirable, if the appeal is 
admitted, to issue a notice at the same time 
for enhancement of the sentence under S, 430 
of the 'Cr. P. C. It is incongruous that the 
Court in the same breath should admit the 
appeal of the accused, and should issue notice 
calling upon him to show cause why the sen- 
tence should not be enhanced, especially where 
the sentence proposed to be inflicted in the 
notice to enhance is the sentence of death. 
The proper procedure is to deal first with the 
appeal and then to consider whether a notice 
to enhance should be issued. If after an 
appeal has been heard on its merits and dis- 
missed, a notice to enhance the sentence is 
issued, the accused has still the right under 
Sub-s. (6) of S. 439 of the Cr. P. C. to show 
cause against his conviction, but any attempt 
to set aside the conviction would not have 
much chance of success. Mangal Narain v. 
Emperor. 26 Cr. L. J. 968 : 

87 I. C. 424 : 27 Bom. L. R. 355 : 

49 Bom. 450 : A. I. R. 1925 Bom. 268. 

S. 439 — Enhancement of sentence. 

Transportation would be enhanced only when 
death is the only sentence that could be 
passed. Local Government v. Silrya. 

34Cr. L.J. 1168 : 

146 I. C. 118 : 30 N. L. R. 9 : 

6 R. N. 72 : A. 1. R. 1933 Nag. 307. 

S. 439— Enhancement of sentence. 

Where a sentence is substantial though in. 
adequate and the convict has served the 
sentence, there should be no enhancement 
in revision. Emperor v. Ram Sarup. 

32 Cr. L. J. 943 : 

132 I. C. 577 (1) : 32 P. L. R. 5 ; 

I. R. 1931 Lah. 625 ; A. I. R. 1931 Lah. 132. 

S. 439 — Enhancement of sentence. 

Where the accused have not been charged 
and convicted under S. 333, Penal Code, but 
only under S. 324, the High Court will not 
take into consideration the fact that the per- 
sons assaulted were Police Officers and enhance 
the sentence in revision.. Emperor v. Fauja 
Singh. 32 Cr. L. J. 539 : 

130 I. C. 432 : 32 P. L. R. 273 ; 
I. R. 1931 Lah. 304 ; A. I. R. 1931 Lah. 31 (1). 

Ss. 439, 430 — Enhancement of sentence 

—S. 439 (6), effect of — Notice to show cause why 
Sentence should not be enhanced— Accused, if can 
show cause against conviction— Government not 
moving for enhancement— High Court, if can 
enhance. 

The effect of the words ‘ notwithstanding any- 
thing contained in this section ’ in S. 439 (6), 
Cr. P. C., is to allow the accused, when notice 
is issued to show cause why sentence should 
not be enhanced, not only to show, cause 
against enhancement but also to show cause 
against the conviction itself, provided that 
an appeal, if an appeal lies, or a revision 
application where no appeal lies, has 
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charge and convicted. On appeal, the same 
Sessions Judge, without ordering the framing 
of ah alternative charge, ordered re-trial on 
the same charge as he found that there was 
no evidence to show that the last statement 
was false. The accused ''applied for transfer 
of the case : Held, (1) that the proceedings 
against the accused must be quashed inas- 
much as the complainant and the Appellate 
Court were one and the same ; (2) that 
the accused should not be submitted to 
a fresh trial inasmuch as the principle of 
nemo debet bis vexari applied to the case in 
the spirit if not in the letter. An accused 
is entitled to a decision both in the trial 
Court and on appeal from a Judge who 
approaches his case with an absolutely open 
mind. Sai v. Emperor, 29 Cr. L. J. 6 : 

106 I. C. 342 ; 8 Lah. 496 : 
28 P. L. R. 688 : 
A. I. R. 1927 Lah. 671. 

S. 439 — Death of accused during 

pendency, effect of — Accused dying during pend- 
ency of revision against sentence of fine — Revision 
continues. 

Where the accused dies pending the revision 
against the sentence of fine, the revision 
continues. 49 I. C. 774 (1), relied on. 

Ram Chand v. Emperor. 

41 Cr. L. J. 729: 
189 I. C. 343 : 13 R. L. 88 : 

42 P. L. R. 215 : 
A. I.R. 1940 Lah 274. 

— S. 439— Defective judgment. 

S. 367 not strictly complied with — Magistrate 
hearing case and coming to independent 
opinion as to guilt— High Court will not inter- 
fere. Tippanna Musheppa Karigar v. Emperor. 

33 Cr. L. J. 801 ; 
139 I. C. 608 ; 34 Bom. L. R. 1110 : 

I. R. 1932 Bom. 519 : 
A. I. R. 1932 Bom. 473. 

— S. 439 — Defective judgment. 

The High Court is not invariably bound to 
interfere in revision because there is an irre- 
gularity in the form of the judgment, unless 
there has been a failure of justice. Tippanna 
Musheppa Karigar v. Emperor. 

33 Cr. L. J. 801 : 
139 I. C. 608 : 34 Bom. L. R. 1110 : 

I. R. 1932 Bom. 519 : 
A. I. R. 1932 Bom. 473. 

S. 439 — Discharge. 

Charges framed — Accused discharged on com- 
plainant’s withdrawal of complaint — Order of 
discharge though _ incorrect cannot be set 
aside by complainant in revision. Dogar Singh 
V. Budh Singh. 34 Cr. L. J. 718 ; 

144 I. C. 289 : 34 P. L. R. 181 and 680 : 

I. R. 1933 Lah. 436 ; 
A. I. R. 1933 Lah. 323. 

— S. 439 (5) — Discretion — Revision — High 

Court — Discretion. 

A High Court has an unfettered discretion 
under S. 439 of the Cr. P. C., to pass what- 
ever orders seem to it to he required in 
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the interest of justice. In re : Mala- 
yil Kottayil Koyassan Kulty. 

18 Cr. L. J. 329 • 

38 I. C. 441 : A. I. R. 1918 Mad. 494^ 

S. 439— Discretion— Praclice—Ordcr of 

acquittal. ■* 

Although the High Court has the power to 
interfere in revision with an original or appel- 
late judgment of acquittal, it will ordinarily 
not do. so. Qayyum AH v. Faiyaz AH. 

1 Cr. L. J. 1053 : 

I. L. R. 27 All, 359 : 
1904 A. W. N. 278. 

S. 439— Duty of High Court— dppeaf- 

able and non-appealable sentences — Appeal- 
Conviction set aside — Sessions Judge, duly of— . 
Revision . 

If at one and the same trial an appealable 
sentence is passed against one or more accused 
and non-appealable sentences are passed 
against others and the Sessions Judge, hear- 
ing the case on the merits on the appeals of 
those convicts who had a right of appeal, 
comes to the conclusion that the convictions 
are bad as against all the accused persons, 
he- should consider it his duty to refer, to the 
High Court the case of those persons against 
whom non-appealable sentences were passed, 
and the matter should then be dealt with by 
the High Court under S. 439, Cr. P. C. Bhola v. 
Emperor. 18 Cr. L. T. 684 : 

401. C. 332:39 All'. 549: 
15 A. L. J. 5741 
A. I. R. 1917 All. 372. 

S. 439 — Duty af High Court— Govern- 
ment of India Act, 1915 {5 do 6 Geo. V, c.. 101), 
107 — Stay of criminal enquiry before subordi- 
nate Courts pending civil suit, principles relating 
to. 

The High Court, as a general rule, should 
avoid staying criminal proceedings pending 
the disposal of civil suits in the exercise of 
its powers of superintendence under S. 107 of 
the Government of India Act, 1915, unless 
there are exceptional circumstances. A stay 
order is in essence bad, and only justifiable 
on special grounds. Gnanaisigamani Nadar v. 
Vedamuthu Nadar. 28 Cr. L. J. 181 : 

99 I. C. 853 : 25 L. W. 52 : 
52 M. L. J. 80; 
1927 M. W. N. 54 : 
38 M. L. T. 80 : A, I. R. 1927 Mad. 308. 

S. 439— Duly of High Courl—Magis- 

terial proceedings— Charge framed ~ Revision- 
High Court, whether should interfere. 

In very exceptional instances alone a High 
Court should interfere in revision with the 
action of a subordinate Court in respect of 
anv pending case and specially when such case 
has reached the stage when a charge has. been 
dra-wn up and only the defence of the accused 
remains to be heard. Manilal v. Kamberali. 

103 I. C. 100 : A. I. R. 1927 Slid 231.‘ 

.g, 429 — Duty of High Court in, revision 

Omission to examine the accused. 

It is not im perative on the High Court to 
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both the conviction and the sentence are 
open to revision. Emperor v. Kamal. 

16 Cr. L. J. 712 : 
30 1. C. 1000 ; 9 S. L. R. 82 : 
A. I. R. 1915 Sind 33. 

S. 439 (4) — Enhancement of sentence 

—High Court, power of, in revision— Acquittal 
how can be converted into conviction — Murder, 
offence of, what is. 
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by 


Court to re-consider a decision given 
another Judge. Emperor v. Slier Singh. 

28 Cr. L. J. 266 : 
100 I. C. 234 ; 8 Lah. 521 
28 P. L. R. 559 : A. I. R. 1927 Lah. 217 


— S. 439 (6)— Enhancement of sentence— 

Revision —Revision against conviction dismissed 
—Right of accused to show cause against convic- 
tion— High Court's power to go into facts in revi- 
sion. 


When death is caused by an act which 
has been done with the intention of caus- 
ing bodily injury and the bodily injury 
intended to be inflicted is sufficient in the 
ordinary course of nature to cause death, 
the offence is murder. A High Court can- 
not, in revision, convert a finding of acquit- 
tal into one of conviction; the only way 
in which this can be done is by an appeal 
by the Government against the acquittal 
but it can enhance a sentence passed under 
any section of the Penal Code. Emperor 
v. Sheo Darshan. 23 Cr. L. J. 202 : 

65 I. C. 858 : 20 A. L. J. 190 : 

44 AH. 342 ; A. I. R. 1922 AH. 487. 

— S. 439 (6) — Enhancement of sentence 

— Accused’s right to challenge findings of fact. 

An accused person against whom notice 
has been issued under S. 439, Cl. (6), Cr. P. C., 
.for enhancement of sentence is entitled to 
challenge the findings of fact recorded by 
the Courts below. Emperor v. Badan Singh. 

30 Cr. L. J. 933 : 

118 I. C. 577 ; I. R. 1929 All. 881 : 

A. I. R. 1928 AH. 150. 

S. 439 (fi)— Enhancement af sentence 

— Accused’s right to show cause against convic- 
tion — Findings af fact, whether accused can 
challenge— Interference in revision, extent of. 

It is the practice of the Court of Judicial 
Commissioner in Sind in dealing with 
revision applications to accept findings 

of fact of the lower Appellate Court as I 

correct unless such findings are based on 
no legal evidence or are manifestly" errone- 
"ous. There is, nothing in S. 439, Cl. (6), 

- Cr. P. C., to warrant an accused person, 

while showing cause against his conviction 
in an application for enhancement of senten- 
ce, to challenge findings of fact when he 
has appealed and lost. Emperor v. Lukinan. 

27 Cr. L. J. 1233 : 

98 I. C. 49 : A. I. R. 1927 Sind 39. 

— S, 439 (6) — Enhancement of sentence 

— Conviction affirmed by High Court— Revision 
— Accused, right of, to question conviction.. 

Where a High Court has given a finding 
on appeal or in revision . as to the guilt 
of an accused person and subsequently a 
notice is served upon that person to show 
cause why his sentence should not be 
enhanced, the right which he would have 
had under S. 439 (6), Cr. P. C., to re-open 
the question of his guilt had no such find- 
ing be given, vanishes because of the in- 
herent incapacity of a Judge of the High 


No right is given to an accused person 
to show cause against his conviction in pro- 
ceedings for enhancement of his sentence 
under S. 439 (6), Cr. P. C., when he has 
already preferred a revision petition against 
his conviction to the High Court and that 
revision has been dismissed whether in limine 
or after notice. It is not correct to say that 
the law does not authorise the High Court to 
go into findings of fact in a criminal revi- 
sion. The High Court has this power and 
does always go into evidence and facts in a 
proper case. Emperor v. Dhanna Lai. 

30 Cr. L. J. 815 : 

117 I. C. 669 : 10 Lah. 241 ; 

30 P. L, R. 409 : I. R. 1929 Lah. 685 ; 

A. I. R. 1929 Lah. 797. 

Ss. 439 (6), 562 — Enhancement of 

Sentence — Release under S. 562 on probation 
of good conduct — Order set aside and sentence 
in lieu thereof passed under S. 562 (3). 

Under S. 562, Cr. P. C., when an accused 
is released on probation of good conduct, 
no sentence is passed by the Court. There- 
fore, when, under S. 562 (3) the High Court 
sets aside an order and passes a sentence 
in lieu thereof, it cannot be said that it 
enhances a sentence within the meaning of 
S. 439 (6), Cr, P. C. An enhancement of 
sentence pre-supposes that there is a sentence 
to be enhanced. Emperor v. Miro Ghulam 
Hussain. 41 Cr. L. J. 187 ; 

185 I. C. 428 : 1940 Kar. 88 : 

12 R. S. 168 : A. I. R. 1939 Sind 339. 

S. 439— ‘Error of law meaning of. 

The words “ error of law ” can only mean 
an error in the procedure adopted in the^ 
trial of the case and .not an error about 
the interpretation or application of the law 
applicable to the case. Ramchaud v. Chautrnal, 

30 Cr. L. J. 405 : 

115 I. C. 169 : 11 N. L. J. 242 : 

I. R. 1929 Nag. 105 : A. I. R. 1929 Nag. 87. 


S. 439— Revision— Error of law. 

An order based on an error of law but 
vithin the jurisdiction of the Court passing 
t will not be interfered with -in revision, 
iri Kishen v. Debi Dayal. 26 Cr. L. J. 1619 •- 
. 90 I. C. 915 : 2 O. W. N. 823 : 
A. I. R. 1925 Oudh 739, 


S. 439 — Evidence— Failure of prose- 
cution to adduce evidence justifying conviction- 
Action deliberate— Whether should be given 
another opportunity to adduce it, by remand- 
ing case for re-trial. 

The prosecution is required and expected 


2631 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2632 


Cr. P. CODE (1898), S. 439 

a private prosecutor unless there is manifestly 
a- ground for interference beyond all reason- 
able doubt. The mere fact that a rule has 
been issued ex parte on an application for 
enhancement of sentence does not prevent the 
Court from taking into consideration matters 
which were not before the Court at the time 
when it was issued, c. g., contentions urged 
on behalf of the accused, the attitude of 
the Crown and other possible contingencies, 
and dismissing the application without going 
into the merits. A rule issued at the instance 
of a private prosecutor to show cause why a 
sentence should not be enhanced should be 
discharged if the Crown does not appear to 
support it. Where a conviction is based on 
a plea of guilty, the sentence cannot be en- 
hanced without a regular trial of the case in 
spite of the plea of guilty. AH Akabbar v. 
Kasem AH. 31 Cr. L. J. 209 : 

121 1. C. 305 ; 33 C. W. N. 605 : 

50 C. L. J. 176 : A. I. R. 1929 Cal. 785. 

S. 439 — Enhancem entof 

By the amendment to the Cr. P. C. made by 
Act XVIII of 1923, the High Court can, in 
revision, set aside the order of the trial Magis- 
trate, under S. 562, and in lieu thereof pass 
a sentence on the offender according to law. 
Emperor v. Mohammad Khan. 

35 Cr. L. J. 613 : 

148 I. C. 96 ; 35 P. L. R. 83 : 

14 Lah. 800 : 6 R. L. 504 ; 

A. I. R. 1934 Lah. 36 (2). 

S. 439 — Enhancement of sentence — Con- 
viction on three counts— Setting aside of convic- 
tion in respect of two and refusal to interfere 
with sentence in respect of third, whether enhance- 
ment. 

Where a person was charged- and convicted 
in respect of three counts by the trial Court, 
and the lower Appellate Court, holding that 
there was no distinct charge in respect of the 
separate counts, set aside the conviction in 
respect of two and declined to interfere with 
the sentence in respect of the third : Held, „] 
that this did not amount to an enhancement 
of the sentence. Kail appa Goundan v. Emperor. 

Ill I. C. 399 ; A. I. R.^19S’Mad.^65l’. 

S. 439 — Enhancement of Sentence- 

Criminal revision— Bight of private person to 
apply for enhancement. ' 

It is the part of the Crown, not of individual 
to ask Courts to enhance sentences passed upon 
criminal offenders. No revision by a private 
party for an enhancement of the sentence is, 
therefore, entertainable. Jadunandan Brahman 
V. Emperor. 28 Cr. L. J. 802 : 

104 1. C. 242 ; 4 O. W. N. 699 : 

2 Luck. 605 : A. I. R. 1927 Oudh 321. 

-S. 439— Enhancement of sentence— 


Enhancement on private complainant’s motion 
Though a Court will naturally be loath, to 
enhance sentence on the motion of the private 
complainant, it has undoubtedly power to do so 
in extreme cases. Debi Singh v. Ramcharan 
Singh. 30 Cr. L. J. 219 i 

113 I. C. 768 ; I. R. 1929 All. 192 : 

A. I. R. 1928 All. 419. 
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S. 439— Enhancement of sentence— Dis 

cretion of Chief Court to interfere— Sentence 
undergone — Revision. 

In the case of a recommendation for enhance- 
ment of sentences, the Chief Court is always 
bound to interfere under S. 439, Cr. P. -C., even 
when the order of the Court below is clearly 
%vrong in law, particularly when the accused 
has already undergone the sentence of impri- 
sonment or has paid the fine imposed upon 
him. Emperor v. Hari Singh. 

14 Cr. L. J. 599 : 
21 I. C. 471 : 29 P. W. R. 1913 Cr. : 

313 P. L. R. 1913. 

S. 439 — Enhancement of sentence. 

High Court will not ordinarily enhance the 
sentence on revision merely on the ground 
that if it were seized of the trial of the 
accused, it would have awarded a longer sen- 
tence of imprsonment . than, that awarded by 
the_ Magh.crate but will interfere where the 
sentence awarded by the trial Court is grossly 
inadequate. Emperor v. Dhana Lai. 

29 Cr. L. J. 764 : 
110 1. C. 796 ; A. I. R. 1928 Lah. 951. 

^S. 439 — Enhancement of sentence— High 

Court, interference by. 

Where a sentence passed by a Magistrate is 
not illegal, the mere fact that the High Court 
might have passed a heavier sentence is not of 
itself a sufficient reason to enhance the punish- 
ment inflicted in the exercise of its revisional 
powers. Emperor v. Budha. 

20 Cr. L. J. 212 : 
49 I. C. 772 : 7 P. R. 1919 Cr. : 

48 P. L. R. 1919; 
8 P. W. R. 1919 Cr. : 
A, I. R. 1919 Lah. 205. 

-S. 439 — Enhancement of sentence— In- 


adequacy of sentence — Duty of High Court. 

The duty of the High Court, when a case conies 
up for enhancement of setence, is to see whe- 
ther there is matter on the record of 'case 
showing that the sentence passed is clearly 
inadequate to the offence. Emperor v. Mahadev 
Ganesh Mulherkar. 26 Cr. L. J. 821 ; 

86 I. C. 469 : A. I. R. 1925 Nag. 321. 

-S. 439— Enhancement, of sentence- 


Laches af prosecution, effect o^— Penal Code (Act 
XLV of 1869), Ss. 380, 45i. 

Where a person is convicted nnder Ss. 380 and 
454 Penal Code and subsequently it is discover- 
ed that he has been previously convicted seven 
times, a High Court would not enhance the 
sentence under S. 439, Cr. P. C., in the absence 
of any irregulurity or impropriety in the 
Magistrate’s proceedings. The powers of 
revision, are not to be invoked to supply the 
laches of the prosecution. Emperor v. Usman. 

17 Cr. .Li* j. u • 
32 I. C; 131 : 9 S. L. R. 95 ; 

A. I. R. 1916 Smd>3. 

g. 429 — Ehhancement of sentence. 

No enhancement if sentence passed involves 
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said either to be perverse ov prima facie in- 
correct and there is a suggestion that any 
further evidence might be forthcoming. 
Mohammad Husain v. Nanhi. 

31 Cr. L. J. 995 ; 
. 126 I. C. 253 : 1939 A. L J. 521 : 

52 All. 257 : A. I. R. 1930 All. 257. 

S. 253 — Discharge of accused — Validity 

of- 

If the admission of the complainant under 
examination under S. 252 make it clear not 
only that the facts set forth in the accused’s 
petition are correct but also that on the 
basis of those facts admitted by the complain- 
ant, no criminal offence has been disclosed, the 
Magistrate is at liberty to discharge the accused 
under S. 253 (2) without calling upon the com- 
plainant to produce the rest of his evidence. 
Shiv Datta v, B. K, Sood. 

41 T T 354 • 
186 I. C. 635 : 41 P.‘ L. R. 702 i 
12 R. L. 427 : 
A. I. R. 1940 Lah. 40. 

S. 253 — Discharge of accused — Validity 

of. 

S. 253 permits a Magistrate to discharge an 
accused, before the prosecution has exaniined 
all their witnesses, after recording his reasons 
therefor. Namana Bhima v. Suriselti Peda. 

12 Cr. L. J. 168 ; 
9 I. C. 940 : 2 M. W. N. 149 : 

9 M. L. T. 302. 

S. 253 — Discharge of accused. 

When process has once been issued, the accus- 
ed person can only be discharged under S. 253 
or S, 239. Jotindra Nath v, Radha Krishna, 

36 Cr. L. J. 285 : 
152 I. C. 1029 : 15 P. L. T. 507 : 

7 R. P. 292: 
A. I. R. 1934 Pat. 548. 

S. 253 (2) — Discharge of accused— Dis- 
charge before date of hearing — Jurisdiction. 

A Magistrate has power under S. 253 (2), 
Cr. P. C., to'discharge an accused even before 
the date fixed for the hearing of the case, if upon 
the materials then before him he is satisfied 
that the offence alleged could not possibly be 
sustained against him. Watson v. Metcalfe. 

25 Cr. L. J. 696 : 
81 1. C. 184 : A. I. R. 1925 Pat. 154. 

: S. 253 (2) — Discharge of accused — With- 
out examining complainant. 

In a suitable case,- the Magistrate may come 
to the conclusion that the charge is groundless 
even before he has heard the complainant under 
S. 252. Such a- case might well be one in which 
the Magistrate in issuing process under S. 204 
has mistakenly believed ,that an offence has 
been disclosed by the complaint and on the 
matter being brought to his attention when the 
case comes before Jiim, has seen his error and 
deci 'ed that in fact, even if the allegations in 
the complaint are tru°, no criminal offence 
has been disclosed. In such a case the Magis- 
trate can discharge the accused under S. 233 (2) 
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without the, complainant being heard at all. 
Shiv Datta v. B. K. Sood. 

41 Cr. L. J. 354 : 
186 I. C. 635 : 4 P. L. R. 702 : 
12 R. L. 427 : A. I. R. 1940 Lah. 40. 

S. 253 (2) — Discharge of accused. 

Under S. 253 (2) an accused person may be 
discharged, even if no witnesses are examined in 
accordance with the provisions of S. 252. 
Kunj Behari Lai v. Emperor. 27 Cr. L. J. 541 : 

93 1. C. 1037 ; 24 A. L. J. 512 : 
A. I. R. 1926 All. 461. 

S. 2S2— Dismissal of complaint — Revival 

— Judicial discretion. 

Although a Magistrate has jurisdiction to 
entertain a complaint after it has once been 
wrongly dismissed under S. 253, the appropriate 
remedy for complaints wrongly dismissed is 
vested solely in the higher grades of Magistrates 
and the Sessions Judges under S. 437. Gidu 
Tirilh V. Chatunmal. 11 Cr. L. J. 582 (b) : 

8 I. C. 203 : 4 S. L. R. 53. 

S. 253 (2) — Dism issal of complaint with- 
out evidence — ‘Groundless charge', meaning of — 
Dispute of civil nature — Charge, whether ground- 
less. 

Under S. 253 (2) a Magistrate has a discretion 
to discliarge the accused without taking all the 
evidence that the complainant may wish to 
produce if he thinks that the charge is ground- 
less. But this does not mean that he can cut 
short the proceedings by refusing to summon 
any of the witnesses whom the complainant 
wants to examine. The mere fact that the 
matter is one of rendition of accounts and 
must be referred to the Civil Court, is obviously 
insufficient to justify an order of discharge 
under S. 253 (2) in a case of alleged breach of 
trust. To say that no case has been made out 
is not tantamount to saying the charge is 
groundless. Where a complaint prima facie 
discloses an offence, the .Magistrate cannot 
hold the charge to be groundless unless he 
knows what is the sort of evidence' that is going 
to be adduced to prove it ; and he can only 
judicially come to such a conclusion when he 
has at least ascertained from the complainant 
what is the nature of the evidence his witnesses 
are going to give. Mehtab v. Nathu. 

31 Cr. L. J. 481 ; 
123 I. C. 275 : 31 P. L. R. 204 : 
A. I. R. 1930 Lah. 461. 

S. 253— Further enquiry after discharge. 

It is competent to a Magistrate who has dis- 
charged an accused under S. 253, Cr. P. C., to 
take fresh proceedings and issue process against 
the person discharged in respect of the same 
offence without such order being set aside by a 
higher Court. An order of discharge is not a 
‘judgment'. A judgment is an order in a trial 
terminating in eitiier the conviction or acquittal 
of the accused. The principle of autrefois acquit 
can have no application where an accused is 
discharged under S. 253, as there can be no 
trial when the accused is discharged. Emperor 
V. Mahesivara Kondaya, 9 Cr. L. J. 80 : 

31 Mad. 543 5 M. L. T. 184. 



263.> 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


2636 


Cr. P. CODE (1898), S. 439 

The High Court does not exercise its 
exceptional revisional powers in the direction 
of enhancing a sentence unless the sentence' 
is manifestly inadequate. It is not enough 
that if a severer sentence had been imposed 
by the Court of Trial, the High Court 
sitting as a Court of Appeal might have 
been prepared to maintain the sentence. 
Sita Ram v. Emperor. 26 Cr. L. J. 1364 : 

89 I. C. 452; 12 O..L.J. 421; 
2 O. W. N. 550 : A. I. R. 1925 Oudh 723. 

S. 439 — Enhancement of sentence — 

Revision— High Court, powers of, how to be 
exercised. 

A High Court will not ordinarily exercise 
its power of enhancing a sentence except 
on the motion of the Local Government. 
Gumoanl Parashram v. Gwind Bhau. 

29 Cr. L. J. 313 : 

107 I. C. 912 ; A. I. R. 1928 Nag. 242. 

S. 439 — Enhancement of sentence — 

Revision — Interference — Principles — Communal 
matters — Application for revision by Government. 

Although the High Court has power to 
enhance the sentence in revision, it will 
not do so where the sentence has been 
imposed by the lower Court on a considera- 
tion of the special circumstances of the 
case and no question of principle . is 
involved. Even in cases of communal dis- 
turbance, the Government should refrain 
from appealing to the revisional jurisdiction 
of the High Court for enhancement of 
sentence unless violence has been done to 
some geneneral principle which requires im- 
mediate and authoritative interference. 
Emperor v. Nasrullah. 29 Cr. L. J. 446 ; 

108 I. C. 567 : A. I. R. 1928 All. 287. 

S. 429— Enhancement of sentence — 

Revision — Private party petitioning for enhance- 
ment of sentence . 

It is not usual for the High Court to 
enhance the sentence on the petition of a 
private individual especially when the 
person convicted has already undergone it 
and is out of jail. But the High Court has 
got the power to do so and will do so where 
the sentence passed is manifestly inadequate. 
Khnda Bakhsh v. Feroze Din. 30 Cr. X,. J, 300 • 
114 I. C. 442 : I. R. 1929 Lah. 282 i 
A. I. R. 1929 Lah. 531. 

S. 439 — Enhancement of sentence — 

Revisisn— Private party, vjhether can move High 
Court — Procedure. 

A District Magistrate or a Sessions Judge 
or a Government Pleader may draw the 
attention^ of the High Court to a sentence 
with a view to its being enhanced. The 
High Court may also, of its own motion, 
send for the record and take action with 
a like object. But a private person is not 
entitled to come to the High Court, and 
to ask it to enhanee a sentence passed by 
a Subordinate Court. If he considers a 
sentence unduly lenient, he should draw 
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the attention' of the Government to the 
fact. In re ; Hagji Dula. 25 Cr. L. J. 966 ; 

81 1. C. 614 : 26 Bom. L. R. 182 : 
48 Bom. 358 ; A. I. R. 1924 Bom. 320. 

— S. 439 — Enhancement of sentence — 

Revision — Sentence not in accordance with law 
— High Court, power of — Sentence of imprison- 
ment for period already undergone, legality of. 

The High Court can interfere, under S. 439, 
Cr. P. C., to enhance a sentence, only in 
those cases in which a legal sentence has 
been passed. A sentence for a ' period 
already undergone in the lock-up -is not a 
legal sentence. Emperor v. Asghar Ali. 

20 Cr. L. J. 684 (a) . 
52 I. C, 609 : 27 P. L. R. 1919 Cr. : 

A. I. R. 1919 Lah. 29. 

S. 439 — Enhancement of sentence — 

Revision — Sentence passed by Sessions Judge — 
Revision application by District Magistrate — 
Practice — Plea of guilty — Evidence. 

A High Court Avill not enhance a sentence 
passed by a Sessions Court except on very 
serious grounds. A Court should not record 
a plea of guilty in the case of a person 
1 who is accused of murder or serious culpable 
homicide, without examining the accused 
1 person in order to find out whether he 

i knows what exactly he is pleading to. 

In cases where death has been caused, it 
is, even if the accused pleads guilty, ex- 
tremely desirable that at any rate sufficient 
evidence should be recorded by the Judge so 
that he may have something before him from 
which he can ascertain whether the plea is 
a geniune and bona fide plea ' and whether 
any extenuating circumstances exist. A 
High Court is not entirely percluded from 
exercising its right of revision merely 
because the original promotor of the petition 
is the District Magistrate, nor is a District 
Magistrate, as head of the Police, precluded 
from applying for revision of an inadequate 
sentence of a Sessions Judge, provided that : 
(i) he moves the Public Prosecutor to 
apply for revision and the sanction of 
Government is obtained before proceeding 
with, if not before filing, the application for 
revision : (ii) the application is not one 
to set aside an order of the Sessions Judge 
modifying in revision an order of the 
District Magistrate. Emperor v. Kassim. 

26 Cr. L. J. 177 : 

83 1. C. 881 : 17 S. L. R. 268 : 

A. I. R. 1925 Sind 188. 

S. 439 — Enhancement of sentence — 

Revision by accused — Single Judge, power of. 

A single Judge dealing with an application 
for revision filed by an accused person 
under S. 439 of the Cr. P. C., has power to 
enhance the sentence passed upon the 
pstitioner by the lower Court. Sukhnandan Lai 
V. Emperor. 28 Cr. L. J. 31: 

99 I. C. 35 : A. I. R. 1926 All. 719. 

S. 439 — Enhancement of Sentence. 

Powers of High Court regarding enkancement 
of sentence — Death ensuing within a few hours 
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the lower Court on a question of fact. 
Chheda Lai v. Emperor. 34 Cr. L. J. 793 : 

144 I. C. 577 : 10 O. W. N. 233 : 

I. R. 1933 Oudh 269 : 
A. I. R. 1933 Oudh 195. 

S. 439 — Finding of fact — Interference 

in revision. 

Although it is unusual to look into the 
evidence in a criminal revision and a finding 
of fact will not ordinarily be disturbed, 
where a finding is arrived at by a process 
which has vitiated the whole proceedings, 
the High Court can interfere in revision. 
Earn Chand v. Emperor. 28 Cr. L. J. 91 ; 

99 I. C. 123 : A. 1. R. 1927 All. 147. 

S. 439 — Finding of fact. 

Ordinarily, a finding of fact cannot be in- 
terfered with, on revision under S. 439, 
Cr. P. C. Bansi Lai v. Emperor. 

14 Cr. L. J. 595 : 
21 1. C. 467 : 36 P, W. R. 1913 Cr. : 

319 P. L. R. 1913. 

S. 439— Finding of fact. 

Powers are invariably exercised in cases 
where it is established that the findings of 
fact reached by the two Courts below are 
based either on no evidence or on inadmis- 
sible evidence or on legally inadequate evi- 
dence or are perverse. Diwan Singh Mafioon 
v. Emperor. 36 Cr. L. J. 744 : 

155 I. C. 450 : 7 R. N. 176 : 
A. I. R. 1935 Nag. 90. 

S. 439 — Finding of fact — Revision. 

A Court of Revision will not interfere with 
a finding of fact when it has been arrived 
at on legal evidence used in a proper fashion. 
Deoji V. 'Emperor. 27 Cr. L. J. 830 : 

95 I. C. 606 : A. I. R. 1926 Nag. 459. 

S. 439 — Finding of fact —Errors of law, 

iohen ground for interference. 

Though the jurisdiction of a Court in 
criminal revision to interfere with findings 
of fact is unquestionable, a Court will not 
interfere Avith such findings save in excep- 
tional cases as where they are manifestly 
Avrong and grossly and palpably unjust. With 
regard to questions of law also, an error, 
omission or irregularity is no ground for 
rcA'ision unless the same has caused failure 
of justice. Mohammad Jan v. Emperor. 

27 Cr. L.J. 1193: 
97 I. C. 953 ; 3 O. W. N. 178 Sup. : 

A. I. R. 1926 Oudh 557. 


S. 439 — Finding of fact — Revision — 
Pacts, whether may begone into. 

It is the settled practice of the High Court 
to refuse to interfere, in the exercise of its 
rcA’isional jurisdiction, in regard to finding 
of fact, except on A’er3' exceptional grounds, 
such as a misstatement of CA'idence by the 
loAver Court, or the misconstruction of docu- 
ments, or the placing by that Court of the 
onus of proof on the accused contrary to the 
laAA- of evidence. Ganesh Balvanl Modak v. 

11 Cr, L. J. 180 : 

5 I. C. 612 ; 12 Bom. L. R. 21. 


S. 429— Finding of fact— Revision- 

Finding of fact of lower Appellate Court, value 
of— Practice. 

'It is the practice of the Allahabad High 
Court, unless very strong grounds for an 
opposite course can be found, to accept the 
findings of facts of the lower Appellate Court 
and not of the Court of first instance. 
Raghtibar Datjal v. Emperor. 

18 Cr. L. J. 435 : 
38 1. C. 995 : A. I. R. 1917 All. 394. 

S. 439 — Finding of fact — Revision — 

High Court, powers oL 

Ordinarily the High Court will not, in revision, 
go through the evidence in order to satisfy 
itself about the propriety and correctness 
of the findings of facts arrived- at by the 
loAver Court ; but in certain circumstances, 
it is not only open to the High Court to examine 
the evidence but it is its duty to do so. 
The High Court is not debarred from entering 
into a discussion of and looking into the 
evidence and facts in revision in order to find 
out if there has been a miscarriage of justice. 
Daroga Singh v. Emperor. 26 Cr. L. J. 113 : 

83 I. C. 673 : 1924 Pat. 177 : 
5 P. L. T. 538 : A. I. R. 1924 Pat. 758. 

— S. 439 — Finding of fact — Revision — 

High Court, power of, to interfere with findings 
of fact. 

The High Court in Criminal R.evision is 
not precluded from interfering with questions 
of fact, though it will not ordinarily do so. 
Pratap Singh v. Emperor. 31 Cr. L. J. 659 : 

124 1. C. 449 : 1. R. 930 Nag. 273. 

— — : S. 439 — Finding of fact— Revision. 

In a criminal revision the High Court 
will not interfere Avith a finding of fact 
arrived at by the lower Courts. Bitha v. 
Emperor, 27 Cr. L. J. 74 : 

91 1. C. 250 : 8 N. L. J. 178 : 
A. I. R. 1926 Nag. 127. 

S. 429— Finding of faet-Revisiori-^ 

Interference. 

Although a High Court should not interfere 
in a criminal revision Avith findings of fact 
merely because after examining the evidence, 
the Court might be inclined to take a 
different view of that evidence than that 
taken by, the Courts below, yet it can do 
so Avhen the interests of justice require 
interference. Thakur Das v. Emperor. 

28 Cr. L. J. 834 : 
104 I. C. 450 ; A. I, R. 1928 Pat. 13. 

S. 429— Finding of fact— Revision- 

Power to investigate into facts. 

The High Court can, in a criminal revision, 
consider hoAV far findings of fact are justified 
though in practice it is unusual to do so. 
Sejmal Punamchand v. Emperor. 

28 Cr. L. J. 373 : 
100 I. C. 981 ; 29 B. L. R. 170 ; 
51 Bom. 310 ; A. I. R. 1927 Bom. 177. 



2639 


ALL iisrblA CRiMliSfAL DIGEST (1904— 1940) ; 2640 


Cr. P. CODE (1898), S. 439 

not been already dismissed. S. 439 (6) does 
not destroy and was not intended to destroy 
the finality of judgments of Appellate Courts 
given by S. 430, Cr. P. C. Ordinarily it is for 
Government to move the High Court to 
enhance a sentence, but if, the . attention of 
Government is not drawn to a particular 
matter which requires their attention, there is 
no reason why the High Court should not 
exercise powers conferred on it by law, even 
when conviction is by a Judge of the same 
Court. Emperor v. Haji Khamoo. 

38 Cr. L. J. 114 ; 

165 I. C. 933 : 9 R. S. 113 : 

A. I. R. 1936 Sind 233. 

S. 439 (1) — Enhancement of sentence on 

application of private complainant — Principles 
— Rule to show cause issued — Duty of Judge by 
whom case is heard. 

It is a safe working rule not to interfere 
on petition for enhancement of sentences 
passed on accused persons made on behalf 
of private persons. But where a rule has 
once been issued by the High Court, it is 
the duty of the Judge before whom the 
case comes on for hearing to go into the 
facts and ascertain for himself whether in 
the circumstances of the case the sentence 
should be enhanced. Pramatha Nath Basu v. 
Ganga Charan Chakravarty. 30 Cr. L. J. 979 : 

118 I. C. 894 ; 33 C. W. N. 395 : 

I. R. 1929 Cal. 702 : 56 Cal. 964 ; 

A. I. R. 1929 Cal. 340. 

S. 439 (b) — Enhancement of sentence 

— In showing cause, if one can go behind verdict 
of jury. 

Though S. 409 (6), Cr. P. C., provides that 
a convicted person in showing cause why 
his sentence should not be enhanced is 
entitled to show cause against his conviction, 
the accused is not entitled to go behind 
the jury’s verdict and show upon the evidence i 
that the conviction was wrong. In showing 
cause against their conviction, the accused 
must proceed according to the provisions 
of S. 423 (2) which provides that the Court 
shall have no authority to alter or reverse 
the verdict of a jury unless the Court is 
of opinion that such verdict is erroneous 
owing to a misdirection by the Judge to 
the jury or to a misunderstanding on the 
part of the jury of the law as laid down 
by him. Since in an appeal the accused person 
cannot go behind the verdict of the jury, 
but can only show that there was misdirec- 
tion by the Judge or a misunderstanding 
on the part of the jury of the law as laid 
down by the Judge, it cannot be said that 
an accused in showing cause against enhance- 
ment of sentence in a conviction in a jury 
trial, can go behind the same. Alef Sheikh 
V. Emperor. 37 Cr. L. J. 859 : 

163 I. C. 768 : 62 Cal. 952 : 

9 R. C. 84. 

S. 439 (b ) — Enhancement of sentence 

—Revision against conviction— Fresh notice to 
show cause against enhancement, if necessary. 
Where the petitions in a revision case are 
already before the Court represented by 
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Counsel and he is in possession of all the 
papers upon which he may argue on the 
question of the enhancement of the sentence, 
it is not necessary nor is it required by 
law to serve a further notice on the peti- 
tioners, when after the perusal of the record 
at the hearing of the revision, the High 
-Court considers it necessary to enhance their 
sentence and ask the Counsel to show cause 
immediately why their sentence should not 
be enhanced. Alef Sheikh v. Emperor. 

37 Cr. L. J. 859 : 
163 I. C. 768 : 62 Cal. 952 : 

9R. C. 84. 

S. 439(3) — Enhancement of sentence. 

— High Court, power of, extent of. 

In revision the High Court can enhance a 
sentence and inflict any punishment for the 
offence which in the opinion of the Court 
has been committed which might have been 
inflicted for such offence by a Magistrate of 
the First Class, even although the trial 
Magistrate was invested only with Second 
or Third class powers. The accused were 
convicted by a Magistrate of the Second 
Class of an offence under S. 325, Penal Code, 
and sentenced to 3 months’ rigorous imprison- 
ment and a fine of Rs. 25 each. Their 
appeal was rejected by Sub-Divisional Magis- 
trate, who sent the record to the District 
Magistrate, with a recommendation that the 
High Court should be moved to enhance 
the sentences which, in his opinion, were 
inadequate. The District Megistrate report- 
ed the case to the High Court : Held, that 
the Court had power to enhance the sentence 
to the limit of the sentence which could 
have been passed by a Magistrate of the First 
Class inspite of the fact that the trying Magis- 
trate could only have awarded six months. 
Emperor v. Jagal Singh. 21 Cr. L. J. 557 : 

56 I. C. 816 1 Lab. 453 : 

A. I. R. 1920 Lab. 213. 

— S. 439 (3) — Enhancement of sentence 

— Practice. 

In cases of convictions by Second or Third 
Class Magistrate, the High Court has power 
to enhance the sentence beyond the power 
of the trying Magistrate. The power of 
enhancement of sentence conferred upon the 
High Court by S. 439, Cr. P. C., is limited 
only by clause (3) of that section, which 
clause does not regard the difference in 
the powers of the trying. Magistrate under 
S. 32 of the same Code but lays down the 
general rule that in cases of sentences passed 
by Magistrates not empowered under S. 34, 
the limit of enhancement shall be the senten- 
ce that may be inflicted by a Presidency 
or a First Class Magistrate. The practice 
of the Court to accept the conviction as 
conclusive and to consider the question of 
enhancement of sentence on the basis of 
the facts found by the lower Court would 
not be followed when it is proposed to 
enhance a sentence beyond the powers 
of the trying Magistrate. In such cases 
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invested in the Magistrates referred to in 
the section a very, wide discretion. Therefore, 
although the High Court should not, as a rule, 
interfere with powers and discretion of the 
Magistrate, it may, in certain cases, send for a 
record to satisfy itself that the order of the 
Magistrate was legal and that the Magistrate 
had not acted in an arbitrary manner. The 
order calls for no interference if it is legal 
and made after due and careful consideration. 
Gul Hasan Sahib v. Emperor. 40 Cr. L. J. 823 : 

183 I. C. 641 .• 12 R. S. 67 ; 
1939 Kar. 751 : A. I. R. 1939 Sind 230. 

S. 429— Grounds for interference— 

Reference to the High Court with recommendation 
for quashing a conviction. 

A and B were convicted by a first class 
Magistrate, the sentence passed upon A being 
appealable and the sentence passed upon B 
being non-appealable. On an appeal by A 
the conviction was set aside oh the ground 
that the evidence for the prosecution was 
false and discrepant. On a petition preferred 
by B the proceedings were forwarded to this 
Court with a recommendation that B’s con- 
viction be quashed : Held, that the reference 
was wrongly made and that no grounds for 
interference were disclosed. Emperor v. 
Wahid AH. 1 Cr. L.' J. 533 : 

17 C. P. L. R. 36. 

^S. 439 — Grounds for interference. 

Unless Court is satisfied that there is mis- 
carriage of justice in case of prisoner of age, 
educated and sane. High Court will not inter- 
fere in revision petition, brought by friend of 
prisoner. Rainendra Chandra Rau v. Emperor. 

32 Cr. L. J. 844 : 
132 I. C 174 : 35 C. W. N. 716 : 
58 Cal. 1303 : 1. R. 1931 Cal. 558 : 

A. I. R. 1931 Cal. .410. 

Ss. 439, 476 — Grounds for interference 

— Sanction for prosecution when to be granted — 
Civil Court sanctioning prosecution — Revision, 
competency of. ' 

An order of Civil Court sanctioning the 
prosecution of a decree-holder under S. 210, 
Penal Code, is open to revision under S. 439, 
Cr. P. C. In sanctioning a prosecution under 
S. 476, Cr. P. C., the Court has not only to 
consider whether there is a prima facie case 
but also whether it is expedient in, the 
interest of justice to sanction prosecution. 
Failure to exercise judicial discretion properly 
is a good ground for interference in revision. ! 
Hari Ram v. Emperor. 30 Cr. L. J. 666 : 

116 I. C. 711 : 11 L. L. J. 103 : 
30 P. L. R. 392 : 1. R. 1929 Lah. 567 : 

A. I. R. 1929 Lah. 676. 

S. 439 — Grounds for interference by 

High Court in revision. 

The High Court will interfere in revision 
only when substantial questions arise. Ganesh 
V. Emperor. 40 Cr. L. J. 347 : 

, 180 I. C. 230 : 1938 A. L. J. 1217 : 

11 R. A. 434 ; 1939 A. W. R. 69 : 

A. I. R. 1939 All. 166. 

• ' Ss. 439, 494 — Grounds for revision 
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Withdrawal of case, application for, rejection of 
— Discretion of Court — Revision. 

/Where a Sessions Judge in rejecting an 
application by the Public Prosecutor, under 
S. 494, Cr. P. C., to withdraw a case, exercises 
a judicial discretion in a proper way, the High 
Court will' not interfere with his ■ order in 
revision. In re : Kaliappa Goundan. 

27 Cr. L. J. 334 : 
92 I. C. 750 .- 23 L. W. 101 ; 
A. I. R. 1926 Mad. 296. 

S. 439 — Ground of interference on revi- 
sion. 

The misreading of the documentary evi- 
dence and the fundamental errors in principle, 
which vitiate the conduct and disposal of a 
case afford a good ground for revision by 
the High Court under Ss. 435 and 439, Cr. P. C. 
Emperor v. Bal Gangadhar Tilak. 

ICr. L.J. 305: 
6 Bom. L. R. 324 : 
I. L. R. 28 Bom. 479. 

S. 439 — Grounds for setting aside convic- 
tion. 

It is necessary, in order to get a conviction 
set aside, to show that it is wrong, Court 
will not go into the facts at all unless 
the conscience of the Court has been touched. 
Ramasis Thakur v. Emperor. 

35 Cr. L. J. 22 (2) : 
146 I. C. 370 ; 6 R. P. 255 ; 
14 P. L. T. 759 : 
A. I. R. 1933 Pat. 697. 

S. 439— Illegality— TParranffng inter- 
ference in revision. 

Where only, three Magistrates of the Bench 
tried the case but the judgment was signed 
by seven : Held, there was an illegality 
which warranted interference in revision. 
Picha Kttdumban v. Servaikara Thevan. 

32 Cr. L. J. 971 : 
133 I. C. 4 : 1930 M. W. N. 770 : 

I. R. 1931 Mad. 692 : 
A. I. R. 1931 Mad. 494. 

S. 439 — Interference. 

No interference at third party’s instance 
on question of sentence, when accused have not 
seen fit to appeal. Ambika Charan De v. Em- 
peror. 34 Cr. L. J. 814 : 

144 I. C. 691 (2) ; 6 R. C. 8 : 
A. I. R. 1933 Cal. 361. 

S. 429— Interference — Revision against 

acquittal. 

The High Court interferes in revision with 
an order of acquittal only where exercise of 
the jurisdiction is urgently demanded in the 
interests of public justice. Where the dispute 
between the parties is essentially of a civil 
nature, the High Court would decline to inter- 
fere in revision with an order of acquittal. 
Mohamed Mustafa Rowther v. Shanmuga Thevan. 

25 Cr. L. J. 1389 : 
83 I. C. 349 : A. I. R. 1925 Mad. 375. 

S. 439 — Interference — Revision — High 

Court, when will interfere. 

Although the High Court will not, under 
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to produce all the relevant and available 
evidence in order to bring home the charge to 
the accused and they cannot be allowed to 
produce evidence at their pleasure piece-meal. 
Where the prosecution has failed to adduce 
the necessary evidence, which would justify 
the conviction of the accused, it should not 
be, allowed another opportunity to fill in the 
gaps which were deliberately left by them 
by remanding the case for re-trial. Sochiram 
V, Emperor. 39 Cr. L. 1. 278 (a) : 

173 I. C, 12 : 18 P. L. T. 871 : 

4 B. R. 218 : 10 R. P. 389 : 

A. I. R. 1938 Pat. 39, 

S. 439 — Evidence. 

The question whether there was legally ad- 
missible evidence against the accused is 
rather a question of law than one of fact, 
and interference is justifiable on such a point. 
N&a Tun Htaing v. Emperor. 35 Cr. L. J. 808 : 

148 I. C. 876 ; 6 R. Rang. 258. 

A. I. R. 1934 Rang. 60. 

S. 439 — Executive order by Magis- 
trate. 

Executive order passed by Magistrate can- 
not be reversed by High Court. Abdul 
Shakur v, Mahadev Parshad. 

32 Cr. L. I. 296 : 

129 I. C. 294 : 31 P. L. R. 725 : 

I. R. 1931 Lab. 182 ; 
A. I. R. 1930 Lah. 539. 

S. 439— Exercise of discretion. 

A High Court is not bound to go into evidence 
if it does not think fit. It is for it to decide 
where it should exercise its discretionary power 
and where not. The mere application of a 
party to examine the evidence in any case is 
not sufficient ground for doing so. There must 
appear, on the face of the judgment or order 
complained of or of the record, grave ground 
to induce the Court to think that the evidence 
ought to be examined in order to see that there 
has been no failure of justice. Where there is 
no such ground, the practice is to limit the 
interference in revision to matters of law. In 
this case the evidence - ought not to be gone 
into in revision. The controlling power of the 
High Court in revision of criminal cases is a dis- 
cretionary power, and it must be exercised with 
regard to all the circumstances of each particu- 
lar case, anxious attention being given to the 
said circumstances, which vary greatly. This 
discretion ought not to be crystalized as it 
would become in course of time by one Judge 
attempting to prescribe definite rules with a 
view to bind other Judges in the exercise of 
the discretion, which the Lagislature has com- 
mitted to them. This discretion, like all other 
judicial discretion, ought, as far as practicable, 
to be left untrammelled and free so as to be 
fairly exercised according to the exigencies of 
each case. Emperor v. Bankal Ram Lachi Ram. 

^ „ 1 Cr. L. J. 390 : 

6 Bom. L. R. 379: I. L. R. 28 Bom. 533. 

S. 439— Exercise of discretion. 

Exercise by the High Court of the revisional 
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jurisdiction in criminal matters is a matter of 
discretion. Emperor v. Abdulla Karimi 

41 Cr. L. J. 143 : 
185 I..C. 268 : 1940 Kar. 83 : 
12 R. S. 161 : A. I. R. 1939 Sind 335. 

^ S. 439— Exercise of discretion — Illegality 

more than mere irregularity — High Court can 
refuse to interfere if substantial justice has_ been 
done. 

Even if an illegality more than an irregularity 
had been committed, the Court has discretion 
to refuse to interfere in revision if substantial 
justice had been done. Giani v. Emperor. 

38 Cr. L. J. 123 : 
166 I. C. 71 : 38 P. L, R. 332 ; 

9 R. L. 334 : A. I. R. 1936 Lah. 1015. 

S. 439 — Exercise of discrelion—Revision 

— Criminal Procedure Code, Ss. 107 and 125 — Secu- 
rity to keep the peace — Refusal of High Court to 
interfere where no application had been made to 
the District Magistrate to cancel security bonds. 

On an application in revision to set aside an 
order calling upon certain persons to furnish 
security to keep the peace, the High Court dec- 
lined to consider the merits of the application 
when the applicants had not moved the District 
Magistrate under the provisions of S. 125, Cr.P.C. 
to cancel their security bonds. Emperor v. 
Abdur Rahim. 2 Cr. L. J. 335 ; 

25 A. W. N. 143. 

S. 439 — Exercise of discretion — Revision 

— Pending case — High Court, interference by. 

The High Court will not interfere in a criminal 
case during its pendency, unless there is some 
manifest and patent injustice apparent on the 
face of the proceedings and calling for prompt 
redress". Kohanraj Vasanji Halia v. Emperor. 

21 Cr. L.J. 343 (a): 
55 I. C. 679 : A. I. R. 1920 Nag 31 (a). 

— s, 439 — Exercise of discretion — Revisio- 
nal powers, exercise of. 

Where a discretion has been exercised by a 
Court of competent jurisdiction which is not on 
the face of it arbitrary, the practice of the 
High Court is that as a Revisional Court, it will 
neither enquire into the reasons nor interfere" 
with the exercise of the discretion. Khanu v. 
Emperor. 25,Cr. L, J. 1368 : 

82 I. C. 760 : A. I. R. 1925; Sind 190. 

S. 439 — Exercise of Discretion. 

The High. Court does not take a technical 
view and interfere - in every case, where an 
order has been made irregularly or even 
improperly. Shiv Singh v. Jitendranath Sen. 

33 Cr. L. J. 3 : 
134 I. C. 1045 : 
56 C. W. N. 16 : 59 Cal. 275 ; 
I. R. 1932 Cal. 5 A. I. R. 1931 Cal. 607. 

S, 439 — Exercise of discretion. 

The powers of the Court under the section, 
wide though they are, are purely discretionary 
and must be exercised not, as matter of course, 
but only to further the ends of justice. Pars- 
ram V. Emperor. 32 Cr. L, J. 700 : 

131 I. C. 353 : 32 P. L. R. 71 : 
I. R. 1931 Lah. 449 : A. I. R. 1931 Lah. 145. 
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was posted for defence evidence to an unusual 
hour and when the case was called on for 
hearing, the complainant was absent but his 
Pleader was present and the Magistrate dis- 
missed the case, on revision against the 
acquittal : Held, that the Magistrate would 
have" exercised a better discretion if he had 
given a short adjournment and not dismissed 
the case in. the circumstances and the High 
Court ought to interfere in revision to set 
right matters as it alone had the power to do so. 
Ottavu Stibbiah v. Inukoliobiah. 

27 Cr. L, J. 1391 ; 

98 I. C. 607 : A. I. R. 1927 Mad. 139. 

S. 439 — Interference— Grounds for — Dis- 
charge of accused— Application by police for 
revision — Technical theft — Order for re-trial. 

Where a son and his servants removed after 18 
months from the possession of his deceased 
father’s mistress, certain buffaloes which were 
once the real or supposed property of his father 
(the father having maintained them formerly 
and perhaps presented them to the mistress) 
and where, though the buffaloes were not 
removed peacefully, nor after notice, given, nor 
in her presence, the Magistrate discharged them: 
Held, (in revision) that a removal of this sort 
was not consistent with a bona fide assertion 
of an owner’s lawful claim ; that, if there was 
such a belief of the son, as was claimed, he 
should not have slept over his rights for so 
many months and then asserted them in such 
an uncompromising and high-handed manner ; 
that it was not a behaviour, from which 
bonafides might be inferred: and that, therefore, 
the accused should be re-arrested and re-tried 
and the evidence recorded de vono. Emperor 
v. Sherkhan Balochkhan, 3 Cr. L. J. 102. 

S. 439 — Interference — Grounds for — Dis- 
charge of accused — Extradition — Prima facie case 
— Penal Code, S. 500 — Defamation. 

A Magistrate in a case of defamation dis- 
charged the accused. In revision the case was 
remanded for further enquiry, but the accused 
refused to appear and went into a foreign 
jurisdiction. An enquiry was, therefore, ordered 
before a Magistrate of that jurisdiction, who 
reported that in his opinion, there was not 
suJdicient ground for extradition. On this the 
Magistrate trying the case, again discharged 
the accused ; Held, (in revision) that as the 
case had been sent down for further enquiry, it 
could not be held that there was no evidence 
or not sufficient evidence, that the absence 
of evidence, such as would warrant a conviction, 
alone justified an order of discharge (S. 253, 
Cr. P. C.), that extradition was not the same 
as a conviction, that the other Magistrate was 
not the officer appointed to try the accused for 
the alleged offence, that the accused could not 
obtain a discharge unless he returned and took 
his trial ; that the extra-judicial opinion of any 
official outside Kathiawar, could not be ac- 
cepted ; and that the Magistrate should place 
the proceedings on his dormant file. Manilal 
Ajitrai v. Modi Musa Yakub. 

2 Cr. L. J. 211. 

-S- ‘^'^9— Interference— Grounds for— Dis- 
charge of accused before completion of case—Fur- 


j Cr. P. CODE (1898), S. 439 

I iher enquiry ordered by District Magistrate — 
Interference by High Court. 

S. 253 gives a Magistrate power of discharge 
before the entire case is complete. But if the 
District Magistrate on revision orders a further 
enquiry on the-ground that the entire evidence 
6f the complainant had not been recorded, the 
order of the District Magistrate cannot be 
said to be illegal and the High Court will 
not interfere with it in revision. Hakim Singh v. 
Lai Singh. 31 Cr. L. J. 239 : 

121 1. C. 289 : A. I. R. 1930 Lah. 158. 

S. 439 — Interference — Grounds for — 

Judgment of acquittal by the Sessions Judge — 
Jurisdiction of High Court in revision — Mis- 
appreciation of evidence. 

The High Court can interfere, in the exercise 
of its rcvisional powers, with a judgment of 
acquittal passed by a Sessions Judge though 
such powers should be exercised with great 
caution. A judgment of acquittal can be revised 
by the High Court on the ground of misapprecia- 
tion of evidence. ■ Nallammai v. Eammasami 
Nadan. 11 Cr. L. J. 195 : 

4 I. C. 1133 ; 5 M. L. T. 258. 

S. 439 — Interference — Grounds for — 

Revision against order of discharge — High Court, 
jurisdiction of — Interference, limits of alien enemy 
trading under license, whether compelcnt to file 
complaint or move High Court in revision — 
Internment after filing of revision petition under 
Enemy Ordinance, effect of— Confession, extra- 
judicial, value of. 

In dealing with revision petitions against 
orders of discharge of accused persons by 
Magistrate, the High Court will apply the same 
principles as are applicable to cases of petitions 
to revise orders of acquittal. In either case 
the High Court will not interfere where there 
is no clear error or defect in the proceedings 
of the lower Courts whieh has resulted in grave 
injustice but the question is merely one as to 
the appreciation of doubtful evidence. Mcllor 
V. Muthiah Chetty. 20 Cr. L. J. 101 ; 

48 I. C. 981 : 35 M. L. J. 518 ; 
9 L. W. 113 : A. I. R. 1919 Mad. 851. 

S. 439 — Interference-Grounds for. 

Where summonses are issued on a complaint 
containing allegations which, if proved, would 
constitute an offence, the High Court will not, 
in revision, quash proceedings even though the 
matter involved is one in controversy between 
the parties in the Civil Courts and the prosecu- 
tion is not bona fide. In such a case, it may be 
proper for the High Court to stay the criminal 
proceedings pending disposal of the civil 
proceedings. Ramanathan Chettiar v. Sivarama 
Subramania Iyer. 25 Cr. L. J. 1009 : 

81 I. C. 785 : 20 L. W. 234 : 
1924 M. W. N. 556 : 47 M. L. J. 373 : 
47 Mad. 722 : A. I. R. 1925 Mad. 39. 

Ss. 439, 476— Interference, grounds for 

— Proceedings by Magistrate— Revisional power of 
High Court— Whether High Court can interfere 
no grounds other than want of jurisdiction. 

The High Court, as a Court of Revision, has 
power, under S. 439, Cr. P. C., to interfere on 
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Ss. 439, 562 — Exercise of discretion — • 

First offender — Release, order of — Discretion of 
Court— Revision — Interference by High Court. 

Where a Magistrate makes an order of release 
under S. 562, Cr. P. C. in a case to which the 
provisions of that section are applicable_ after 
taking into consideration all the relevant 
circumstances of the case, the High Court 
will not interfere with the exercise of his 
discretion in revision, unless a strong case is 
made out justifying such interference. Em- 
peror V. Kesho Ram. 28 Cr. L. J. 255 : 

100 1. C. 127 : A. I. R. 1927 Lah. 353. 

;Ss. 439 (6), 195 — Exercise of discretion 

— Sanction to prosecute -Revision-Delay in 
applying to'High Court, effect of. 

The revisional jurisdiction of the High Court 
is discretionary and it will hot interfere in 
revision at the instance of applicants who do 
not show reasonable diligence in prosecuting 
their cases. Avadh Beliari Misra v. Dmarka 
Prasad Singh. 18 Cr. L. J. 271 : 

37 I. C. 639 : 1 P. L. J. 105 : 

A. I. R. 1916 Pat. 151. 

S. 439 — Exercise of discretionary powers 

in favour of accused — Accused though ordered by 
lower Court to surrender to his bail, not doing so 
— Revision cannot be entertained until order of 
lower Court is complied with nor can his Counsel 
be heard. 

Where an accused does not surrender to his 
bail bonds in contravention of the order of the 
lower Court to do so and remains at large, he 
is in contempt of Court, and under S. 439, 
Cr. P. C. as long as the accused does not enter 
appearance in obedience to the order of the 
lower Court, the High Court will not be justi- 
fied in exercising its discretionary powers in 
favour of the accused. Further, until the order 
of the lower Court is complied with, the 
Counsel representing him will not have a right 
of audience. Sheo Mandal v. Emperor. 

40 Cr. L. J. 153 : 

178 I. C. 1000 : 1938 A. L. J. 1022 : 

I. L. R. 1938 All. 991 : 11 R. A. 344 : 

1938 A. W. R. 690 : A. I. R. 1939 All. 5. 

Ss. 439, 440 — Exercise of revisional 

jurisdiction — Accused not desiring revision — 
Jurisdiction, exercise of. 

The Court of the Judicial Commissioner is 
competent to act in the exercise of its criminal 
revisional jurisdiction, even though the accus- 
ed does not desire it. It is the practice of the 
Sind .Judicial Commissioner’s Court not to 
interfere in revision when the convicted person 
has failed to exercise his right of appeal. 
Further, it is the practice of the Court, in all 
cases of revision, to confine its interference 
as a rule to points of illegality or error in 
procedure and not to interfere with findings of 
facts unless a miscarriage of justice is shown 
to have resulted. Hiranand v. Emperor. 

25 Cr. L. J. 134 ; 

76 I. C. 230 ; 17 S. L. R. 245 : 

A. I. R. 1924 Sind 129. 


Cr. P. CODE (1898), S. 439 

— Appellate Court’s right to express opinion 
against acquitted person. 

In disposing of the appeal of one of two 
co-accused, who were tried together, and one 
of whom was acquitted, the Appellate Court 
has no right to make' use of expressions which 
amount to a finding that the acquitted accused 
was wrongly acquitted. Once a person is tried 
and acquitted of an offence by due process 
of law, and no appeal is referred against his 
acquittal, he must be deemed to be innocent 
of the charge upon which he was tried, and 
a Court superior to that which tried him has 
no right to express the opinion that he is in fact 
guilty although acquitted by the Trial Court. 
The High Court will not allow such expressions 
to remain oh record. Abdul Aziz v. Emperor. 

25 Cr. L. J. 1245 : 
82 I. C. 173 : A. I. R. 1925 Lah. 129. 

S. 439 — Finding of fact. 

Concurrent finding on point of fact — Interfer- 
ence in revision is not proper. Jan Mahomed 
V. Emperor. - 36 Cr. L. J. 1464 : 

158 1. C. 498 : 8 R. S. 53 : 
A. I. R. 1935 Sind 103. 


S. 439 — Finding of fact. 

Findings of fact arrived at by Courts below 
are not usually interferred with. Ramphul 
Singh v. Emperor. 35 Cr. L. J. 408 : 

147 I. C. 266 : 35 P. L. R. 157 ; 
6 R. L. 375 ; A. I. R. 1933 Lah. 236. 

S. 439 — Finding of fact. 

High Court is reluctant] to interfere against 
concurrent findings of fact especially in 
summary trials. But where lower Courts have 
clearly not had before their minds contentions 
of parties, interference is proper. Lalchand 
Pitumal V. Emperor. 35 Cr. L. J. 270 : 

147 i. C. 666 ; 28 S. L. R. 122 *. 6 R. S. 123 ; 

A. I. R. 1933 Sind 396. 

S. 439 — Finding of fact — High Court — 

Revision. 

It is unusual for the High Court in criminal 
cases to interfere in revision with a finding of 
fact unless it is one so manifestly erroneous 
that a miscarriage of justice would result from 
its remaining uncorrected. Emperor v. Buran- 
saheb Hasansaheb. 1 Cr. L. J. 1111 : 

6 Bom. L. R. 1096. 


S. 429— Finding of fact— High Court’s 

power of revision —Evidence. 

The High Court on its Revision Side does 
aot go into evidence, but where the evi- 
dence is too weak to justify a conviction, 
it can interfere with the findings of fact by 
an inferior Court. A Court cannot convict 
an accused upon what it thinks witnesses 
ought to-say or could say if they spoke the 
truth, but can only act upon the evidence 
thev ffive. Bamoari Lai v. Emperor. 

^ ^ ^ 4 Cr. L. J. 427 : 

1 P. W. R. 22 Cr. 


S. 439 — Expunging of remarks — Two 

persons tried together — One person acquitted and 
other convicted — Appeal by convicted person 


S. 429— Finding of fact. 

In a criminal appeal, the High Court will 
not interfere in revision with the findings of 
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S. 439 — Inlerference — Nahire of. 

Ordinarily, the High Court will not interfere 
with findings of facts in the exercise of its 
jurisdiction under S. 439 but it has jurisdic- 
tion to review even questions of facts as 
the words of S. 435 clearly indicate and 
will do so where there is a clear miscarri- 
age of justice. Emperor v. Surju Prasad. 

^ - 25Cr.L.J.1066: 

81 1. C. 890: 11 O. L.J. 330: 

27 O. C. 290 ; 1 O. W. N. 229 : 

A. I. R. 1924 Cal. 366. 

S. 439 — Interference — Nature of — Pro- 
ceedings before Magistrate in pending trial, setting 
aside of — High Court, jurisdiction of. 

Under Ss, 435, 438 and 439, the High Court 
has power at any stage to interfere with, quash 
or set aside any proceedings before a Magis- 
trate in a pending trial. Ramanathan 
Chettiar v. Sivarama Subramania Aiyar. 

25 Cr. L. J. 1009 : 

81 1. C. 785 : 20 L. W. 234 : 

1924 M.W. N. 556 : 

47 M. L. J, 373 : 47 Mad. 722 : 

A. I. R. 1925 Mad. 39. 


Ss. 429, 562 — Interference— Nature o ^ — 

Accused released under S. 562 — Revision — Sen- 
tence of imprisonment, whether can be passed. 

S. 429 presupposes that a sentence has been 
imposed. Therefore, where an accused is re- 
leased on good probation under S. 562, the 
High Court cannot substitute a sentence of 
imprisonment or of whipping in revision. Em- 
peror v, Nurklian. 20 Cr. L. J. 99 : 

48 I. C. 979 ; A. I. R. 1918 Nag. 137. 

S. 439, Cls. (1), (5)— Interference on 

its own motion by High Court — Appeal competent 
— Revision. 


When an appeal lies against any criminal 
proceedings but no appeal is brought, no pro- 
ceedings by way of revision can be entertain- 
ed at the instance of the party who could 
have appealed, having regard to S. 439 (5), 
Cr. P. C., and if proceedings by way of revi- 
sion are instituted by such a party, the liigh 
Court cannot interfere even on its own motion 
under Cl, (1) of that section Nuran v. Em- 
peror. 25 Cr. L. J. 1362 : 

82 I. C. 754 : A. I. R. 1925 Sind 206. 


-S. 439 — Interference on facts — Revision 


— Reasonable doubt — Acquittal. 

The rule of the Allahabad High Court, not 
to interfere on facts found by the lower Ap- 
pellate Court, when sitting as a Court ol 
Revision, on the Criminal Side, is not an abso- 
lute one and_ the Court ■will interfere where 
it is not satisfied as to ‘the propriety of the 
finding.’ Where a High Court is not satisfied 
beyond a reasonable doubt of the guilt of the 
accused, the accused is entitled to an acquittal. 
Sbiam Sunder v. Emperor. 23 Cr. L. J. 241 • 
.. r, T. V ^ 66 I. C. 177 : 20 A. L. J. 276 : 

.4 U. P. L. R- (All.) 185 : A. I. R. 1922 All. 122. 


Cr. P. CODE (1898;, S. 439 

S. 439 — Interference on merits— Order 

under S. 145 — Interference on merits. 

The High Court does not interfere in revision 
with orders under S. 145, Cr. P. C. on the 
merits, as a rule. Babu Ram Pandey v. Shyamdeo 
Narayan. 40 Cr. L. J. 220 ; 

179 I. C. 548 ; 5 B. R. 246 : 
11 R. P. 390 : A. I. R. 1939 Pat. 187. 

S, 439 — Interference — Procedure. 

It is only as a Court of last resort, after 
application has been made to the District 
Magistrate or Sessions Judge, that the Judicial 
Commissioner will interfere, under S. 439, 
with an order of discharge. Gunwantrao v. 
Shamrao. 21 Cr. L. J. 863 ; 

58 I. C, 943 : A. I. R. 1920 Nag. 198. 

S. 439 — Interference with conviction of 

facts — Power of High Court. 

Where the grounds taken for saying that 
the Magistrate was wrong in convicting ac- 
cused are all grounds of fact and not connected 
with any question of law. High Court cannot 
interfere in revision with conviction. In re : 
Paluvadi Venkataramayya. 

41 T T 401 • 

187 I. C. 103 : 1939 M. W. N. 1039 i 
SO L. W. 614 : I. L. R. 1939 Mad. 1035 : 
1939 2 M. L. J. 403 : 12 R. M. 693 : 

A. I. R. 1940 Mad. 111. 

Ss. 439, 476 — Interference with direction 

to prosecute — Revision. 

The High Court will not in revision interfere 
with a direction to prosecute under S. 476, 
Cr. P. C., unless it is satisfied that the discre- 
tion was given on merely fanciful^rounds, or 
on grounds so empty and so obviously wrong 
that the Court giving the direction could be 
said to have formed a serious judicial opinion. 
In re : Parshotamdas M. Shah. 

24 Cr. L. J. 359 : 
27 I. C. 359 : 25 Bom. L. R. 282 : 

A. I. R. 1923 Bom. 201. 

S. 439 — Interference wUh finding of 

fact. 

The High Court does not ordinarily interfere 
in revision with findings of facti'(-.bh^ the ques- 
tion whether a criminal has been sufficiently 
identified, and 'whether his conviction on the 
evidence of one witness only should stand is a 
point more of law than of fact. Meherali Lalji 
V. Emperor. 32 Cr. L. J. 543 : 

130 I. C. 378 : A. I. P. 1931 Sind 13. 

S. 439 — Interference with finding in 

favour of accused. 

In a criminal revision the High Court will not 
re-open a finding in favour of the accused at 
which the lower Court has arrived at on the 
evidence. Gurdas Mandal v. Emperor. 

32 Cr. L. J. 122 : 
128 I. C. 351 : 1. R. 1931 Pat. 47 : 

A. I. R. 1930 Pat. 509. 

S. 439 — Interference with order of 

acquittal— Power of High Court. 

The High Court has no jurisdiction to convert 
an order of acquittal into one of conviction on an 
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— S. 439 — Finding^of fact — Revision. 

The High Court, in the exercise of its 
powers of criminal revision under S. 439, 
Cr. P. C., can set aside the conviction of and 
sentence passed on the accused after con- 
sideration of the evidence on the record. 
Jotindra Nath Baral v. Emperor. 

17 Cr. L. J. 460 : 
36 I. C. 140 : A. I. R. 1917 Cal. 659. 

— S, 439 — Finding of fact — Revision. 

Though a finding of fact is not usually 
interfered with in revision, yet where the 
finding is not based on any positive evidence 
but upon inferences drawn from certain cir- 
cumstances arising from the evidence and all 
the materials on which the finding is based 
are set forth in the judgment of the Courts 
below, it is open to the accused to ask the 
High Court' to consider if the conclusions 
arrived at by the Courts below are warranted 
by those materials. Harakrishna Mahaiab v. 
Emperor. 31 Cr. L. J. 249 : 

121 I. C. 321 : 11 P. L. T. 319 ; 

A. I. R. 1930 Pat. 209. 

S. 439 — Finding of fact — Revision, •whe- 
ther can be interfered with. 

Ordinarily findings of fact are accepted by a 
Revisional Court as binding upon it, but it 
has the power to look into the evidence for 
itself and. see if these findings can be justified 
by what appears upon the record. A Revi- 
sional Court does not decide the balance of 
credibility between two conflicting sets of wit- 
nesses or two conflicting issues of facts but 
it may be- compelled to dissent from a find- 
ing of fact which is either perverse or has 
been arrived at contrary to well-established 
principle of law. Umed Singh v. Emperor. 

25 Cr. L. J. 327 : 
77 I. C. 183 : 21 A. L. J. 765 : 
46 All. 64 ; A. 1. R. 1924 All. 299. 

S. 439 — Finding of fact. 

The Cr. P. C. gives the High Court the power 
to go into evidence in revision. As a matter 
of. practice, however, it will not interfere in 
revision with findings of facts, based upon i 
appreciation of evidence, but it will interfere 
under special circumstances or where there is 
an error of law. Per Aston, J. (differing.) — 
When the question before the High Court 
exercising its powers of revision, is one of ap- 
preciation of evidence, the rule of practice 
is to refuse to disturb a finding when there 
is legal evidence, oral of documentary, to 
sustain it. Emperor v. Bankalram Lachiram. \ 

1 Cr. L. J. 390 : 

6 Bom. L. R. 379 : 1. L. R. 28 Bom. 533. 

S. 439 — Finding of fact. 

The High Court in revision should not ordi- 
narily interfere with findings of fact recorded 
by the Court of first appeal when there is 
evidence which, if believed, supports such find- 
ings. Bahu Saleh v. Emperor. 

34 Cr. L. J. 802 ; 
144 I. C. 427 : 1. R. 1933 Sind 189 : 

A. I. R. 1933 Sind 139. 


Cr. P. CODE (1898), S. 439 

S. 439 — Finding of fact, 

I When the view taken in a case by the lower 
j Courts is not so contrary to law or reason 
I as to require interference by the High Court, 
It IS unnecessary to go into the 'facts of the 
case in revision. Trikamji Parmanandji Bhalia 
v. Emperor. 34 Cr. L. T. 1038 ; 

145 I. C. 550 : 6 R. N. 51 : 
A. I. R. 1933 Nag. 33. 

S. 439 — Finding of fact. 

Where a finding has been arrived at that 
there did exist a general conspiracy, the finding 
is one which cannot be challenged before the 
High Court in revision. Abdul Rahman v. Em- 
peror. 36 Cr. L. J. 982 : 

156 I. C. 678 : 62 Cal. 749 : 
8 R. C. 21 : A. L R. 1935 Cal. 316. 

S. 439 — Finding of fact. 

Where the grounds set forth in an applica- 
tion for revision really ehallange the findings 
of fact arrived at by the lower Appellate Court, 

' they are not proper grounds for a criminal 
, revision. Narain v. Emperor: 

34 Cr. L. J. 649 (1) : 
143 I. C. 835 : 10 O. W. N. 47 : 

I. R. 1933 Oudh 207 : 
A. I. R. 1933 Oudh 117, 

S, 439 — Fresh application, whether 

barred. 

No Court can reasonably accept the princi- 
ple that once it has passed any sort of order 
in a criminal revision it is precluded from 
entertaining any further revision petition or 
reference in the same case, or even from 
proceeding siio moiu. When a Court had re- 
fused to allow as adequate certain reasons 
put forward by a party for interference in 
revision, it cannot be said to have endorsed 
the correctness, legality and propriety of the 
finding, sentence or order in revi.sion beyond 
all further possibility of question. In re : Anif 
Sahib. 26 Cr. L. J. 583 ; 

85 I. C. 727 : A. I. R. 1925 Mad. 993. 

S. 439 — Fresh application whether barr- 
ed. 

Where, the High Court has once dis- 
missed a revision petition filed by a convict 
against the propriety of his conviction, it still 
has jurisdiction to consider another applica- 
tion made by the complainant or the Crown 
to enhance the sentence passed upon the con- 
vict. In re ; Anif Sahib. 26 Cr. L. J. 583 : 

85 r. C. 727 : A. I. R. 1925 Mad. 993. 

S. 439 — Grounds for interference. 

High Court will interfere when accused is 
prosecuted without material justifying trial. 
Raghunath v. Emperor. 33 Cr, L.. J. 349 ; 

136 I. C. 842 : 12 P. L. T. 937 : 
I. R. 1932 Pat, 129 : A. I. R. 1932 Pat. 72. 

S. 439— Grounds for interference- 

order under S. 144~Higk Court, when can inter- 
fere in revision. 

S. 144., Cr. P. C. is in very wide terms, 
and under this section, the Legislature has 
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S. 476 — Power of High Court to stay 

proceedings — Civil Procedure Code, S, 19i — For- 
gery — Finding by Trial Court — Appeal pending 
in High Court — Slay of proceedings— Inherent 
power of Court. 

Petitioners, defendendants in a civil suit; for 
the recovery of inoney, pleaded payment and' 
produced a receipt which was held by the Trial 
Court to be a forgery. The suit was decreed 
and the Court issued a notice to the peti- 
tioners to show cause why they should not 
be prosecuted for producing a forged docu- 
ment in evidence. Petitioners lodged an 
appeal to the High Court against the decree 
and the appeal was admitted. They then made 
an application under S. 151, C. P. C., to _High 
Court to stay the proceedings pending in the 
Trial Court under S. 476 of the Cr. P. C. ; 
Held, (1) that inasmuch as the question 
wbethelr the receipt was a forged one or not 
'had to be finally decided by the High Court, 
it was not proper that proceedings under 
S. 476, Cr. P. C. should be taken against the 
petitioners before the decision of the appeal : 

(2) that as the proceedings under S. 476 were 
pending in a Civil Court, the High Court had 
jurisdiction in the exercise of its inherent 
power under S. 151 of the Cr. P. C. to stay the 
proceedings. Harnam Singh v. Atri. 

26 Cr. L. J. 1166 : 
88 I. C. 526 •. 7 L. L. J. 73 : 
A. I. R. 1925 Lah. 323. 

_ — — — S. 476 — Power of Magistrate— Com- 
plaint under S. 476 for prosecution of complain- 
ant — Fresh opportunity to show cause against 
prosecution, whether should be given. 

Before ordering a prosecution under S. 211, 
Penal Code, the complainant, if his complaint 
is pending, should, as a rule, be given an 
opportunity of proving his case. But where 
the complaint has been dismissed by the 
Magistrate as groundless under S. 253, Cr. P. C. 
and the Magistrate has before him the report 
of the Police in support of his view, it is not 
necessary that he should again ask the com- 
plainant to prove his case which Magistrate 
has disbelieved even before he examines the 
complainant and his witnesses. Fazlar Rahman 
V. Emperor. 31 Cr. L. I 1055 : 

126 I. C. 553 : A. I. R. 1930 Cal. 515. 

S. 476 — Power of Magistrate — Magis- 
trate passing order rejusing to start proceedings 
for perjury under S. 476— Whether can act on 
. subsequent application moving him to the same 
effect. 

A Magistrate who has passed an order refusing 
to start proceedings for perjury under S. 476, 
Cr. P. C. can act on a second application 
moving him to the same effect. Ordinarily, 
however, it would be undesirable to do so 
unless some fresh facts had emerged showing 
that the previous order was clearly wrong : 
Held, on merits the Magistrate was justified 
in refusing to prosecute, and interference in 
revision was not necessary. Bhagwandas v. 
Mathura. 37 Cr. L. J. 977 ; 

164 1. C. 7l3 (2) : 9 R. N. 26 (1) : 

A. I. R. 1936 Nag. 156. 


S. 476 — Power of Magistrate. 

Magistrate, who after trying a case, has 
been transferred from the charge of the 
particular Court in which the case was tried to 
some other duty in the same district, is not 
competent to make an order under S. 476, 

Cr. P. C. in respect of a case which he tried as 
presiding officer of siich Court. Chuni Lai v. 
Harbans Rai. 1 Cr. L. J. 596 : 

1A.L.J.315. 

I 

S. 476— Poiuers of Magistrate — Penal 

Code, S. 132 — False complaint of dacoity — Trial 
for another offence— Acquittal. 

The accused made a false report of^a dacoity 
at a Police Station. The Police did not pro- 
ceed on his complaint of dacoity but prose- 
cuted certain persons under S. 324, I. P. C. 
That offence also was not brought home to 
them and the Police made a complaint request- 
ing the prosecution of the accused under 
S. 182, I. P. C., for making a false report of 
dacoity and he was convicted ; Held, that as 
the Magistrate had not tried any case of 
dacoity, the trial of the accused without a 
complaint by the Magistrate was not illegal. 
Ganga Prasad v. Emperor. 

32 Cr. L. J. 128 (a) : 
128 I. C. 284 : 7 O. W. N. 756 : 

I. R. 1931 Oudh 44 : A. I. R. 1930 Oudh 414. 

S. 476, 4 (ift) — Power of Magistrate — 

Power of Magistrate holding enquiry to proceed 
under S. 476. 

Where a case was sent by one Magistrate to 
another for enquiry prior to the issue of pro- 
cess against the accused, and the latter Magis- 
trate made the enquiry, in the course of which 
he examined witnesses and recorded evidence, - 
and came to the conclusion that the case was 
false and, therefore, took proceedings under 
S. 476 and committed the complainant for 
trial under S. 211, I. P. C. : Held, that the 
proceedings conducted by him fell within the 
description of judicial proceedings, given in 
S. 4, cl. (m) and that be had power to take 
proceedings under S. 476. Kanchan Garhi v. 
Ram Kishun Mundul 9 Cr. L. J. 295 : 

1 1. C. 203 : 13 C. W. N. 122 ; 

36 Cal. 72. 

Ss. 476, 195 —Power of Magistrate — 

Person not named in sanction, whether can be 
proceeded against. 

S. 195, Cr. P. C., operates as a bar to the 
trial of certain offences and the test of the 
necessity for the grant of sanction is the 
character of the offence and not of the 
offender ; once the bar imposed by S. 195 
to the trial of the offence has been removed, 
the Magistrate before whom the trial takes 
place is not barred from issuing process 
against and trying persons who have not been 
specifically named in such a sanction under 
S. 195 or in an order under S. 476, Cr. P. C., as 
the case may be. Ajaib Singh v. Emperor. 

18 Cr. L. J. 893 : 
41 I. C. 1005 : 34 P. R. 1917 Cr. : 

45 P. W. R. 1917Cr. : 
A. I. R. 1917 Lab. 267. 
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S. 439 of the Cr. P. C., ordinarily interfere 
with an order of acquittal, it will do so where 
such an order is invalid, as where it is passed, 
in an appeal- under S. 40Y of- the Code of the 
hearing of which the officer appointed by the 
Xiocal Government in that behalf had no notice,. 
Emperor v. Shivlingappa Basappa. 

24 Cr. L. J. 700 : 

73 I. C. 812 : 24 Bom. L. R. 1150 : 

A. I. R. 1923 Bom. 74. 

S. 439 — Incirfercnce. 

The High Court as a Court of Revision should 
not interfere if the sentence passed involved 
substantial punishment, and should interfere 
if- the sentence was manifestly inadequate. 
Emperor v. Faxija Singh. 

.32Cr.L. J, 539: 

' 130 I. C. 432 : 32 P. L. R. 273 : 

I. R. 1931 Lah. 304 : 

A. I. R. 1931 Lah. 31 (1). 

S. 439 — Inlcrjcrence by Chief Court. 

When an illegal order is passed and action 
taken which involves matters coming within 
the purview of law and justice and within 
the scope of authority of the Courts, such 
authority cannot be ousted by the mere ipse 
dixit of the officer that he was not acting as 
a Judicial'OIIicer but in his executive capacity, 
and the High Court can interfere on Revision 
Side. Shiv Nath v. Emperor. 

7 Cr, L. J. 202 : 

3 P. W. R. Cr. 1 .' 4 P. R. Cr. 1908 : 

86 P. L. R. 1908. 

S. 429— Interference by High Court in 

pending cases — Revision — Partnership — Dispute 
of civil nature behocen partners, criminal prosccu~ 
lion, discouragement of. 

The High Court is extremely reluctant to 
interfere in a preliminary stage, with the 
trial of an offence before a Magistrate. But 
it will interfere on oceasions where the 
circumstances clearly call for interference. 
It is proper that the Courts should look 
with much suspicion on criminal actions 
which are brought forward by partners of 
a still subsisting partnership against one 
another. By means of threats a prosecution 
may be made an extremely oppressive 
mechanism for compelling a partner to admit 
or to pay up a claim or enter into some 
compromise in a matter which is really one 
more suitable for settlement in a civil suit 
than a ease for criminal prosecution. It is 
often the case that a merchant would, rather, 
instead of being arrested under a criminal 
warrant and thus receiving a shock to his 
credit, be willing to pay up or admit a 
claim which he believes to be unjust. Such 
proceeding may often be very excessively 
oppressive, and the test to be applied to 
such cases is whether on reading the comj)laint 
it seems quite clear that the complainant 
does not aver that anything has happened 
which can be brought under any provision of 
the Penal Code. Vdharam v. Emperor, 

26 Cr. L.J. 1303 : 

89 L C. 247 ; A. I. R. 1925 Sind 231. 


Cr. P. CODE (1898), S. 439 

.'S. 429— Interference by High Court- 

Revision— Practice of Lahore High Court— District 
Magistrate acting as Court of Appeal— Sessions 
Judge, whether shoxild be moved first— Application 
to High Court. 

The usual practice of the Lahore High Court 
is to decline to consider an application under 
S. 439, Cr. P. C., unless and until the petitioner 
satisfies the Court that the Sessions Judge or 
the District Magistrate has been moved in the 
matter unsuccessfully. But where the District 
Magistrate has acted as a Court of Appeal, the 
High Gotirt may entertain such an application 
though it is desirable to move the Sessions 
Judge in the first instance, even in such cases. 
Muhammad Ishaq v. Emperor. 

28 Cr. L. J. 815 ; 

104 I. C. 225 : A. I. R. 1927 Lah. 689. 
S. 439 — Interference by High Court. 

Where an applicant has not in any way been 
prejudiced by an irregularity, the High Court 
will not interfere in revision on the ground of 
that irregularity. Madho Gir v. Rashid Ahmed. 

18 Cr. L. J. 765 ; 

41 I. C. 141 : 15 A. L. J. 642 : 

A. I. R. 1917 All. 91. 

Ss. 439, 476 — Interference by High 

Court-Civil Procedure Code (Act F of 1908), 
S. 115 — Sanction to prosecute granted by Revenue 
Court. 

The High Court has no power, either under 
S. 115, Civil P. C. or under S. 439, Cr. P. C., to 
revise an order passed by a Revenue Court 
under S. 476, Cr. P. C. directing the trial of a 
person for an offence under the Indian Penal 
Code. The fact that the order is described as 
having been passed “in a miscellaneous crimi- 
nal case,” does not make it one passed by a 
Magistrate if it is signed by the officer making 
it as a Revenue Officer. Maneklal v. Emperor. 

21 Cr. L. J. 833 : 

58 I. C. 913 ; A. I. B. 1920 Nag. 249. 

Ss. 439, 107, IIQ— Interference by High 

Court on merits — Bevision,.maintainabiliiy of — 
Appeal— Judgment — Court — Duty of. 

In q'uestions arising under Ss. 110 and 107, 
Cr. P. C., the moment it is shown that there is 
something which the Courts below have done 
either in excess of their powers, or by a too 
summary exercise of their powers, or by not 
giving due effect to the evidence for the defence 
an applicathn for revision should be admitted 
but the High Court should not interfere on the 
merits except in very exceptional cases. Jn an 
appeal in such a case it is not necessary for the 
lower Appellate Court to set out over again in 
detail all the points in the evidence and the 
reasons, provided it is clear, and the Court has 
shown by its judgment that it has taken ^ the 
trouble to re-hear the ' case. A, Gayani v. 
Emperor. ' 17 Cr. L. J. 461 : 

36 I. C. 141 -. A. I. R. 1916 All. 48. 

S. 439— Interference— Grounds for— 

Complaint, dismissal’ of, for absence of com- 
plainant — Hearing taken up^ at unusual hour — 
Revision — Interferetice. 

Where, after the prosecution evidence, a case 
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tion oC the delay, the High Court can entertain 
the application, Ktimndnalh Chaudhary v. 
Breicndar Nath Eao, 35 Cr. L. J. 29 : 

146 I. C. 366 : 6 R. C. 207 ; 
A. I. R. 1933 Cal. 647 (2). 

S. 439 — Misappropriation of Evi- 
dence — Revision. 

In revision, it is in the discretion of a 
High Court to exercise of its power of 
going into the question of appreciation of 
evidence. Sankaran Nair, J., (dissenting ). — 
When there has been misappreciation of 
evidence, and a convicted person claims to 
be heard to show that the lower Courts have 
misapprcciated that evidence, and that he 
has been unjustly convicted, it is not open 
to a Judge to say that it is within his dis- 
cretion to permit or refuse him to do so or 
not. No doubt, the sections only say that 
the High Court may interfere in revision, but 
“ may ” is the only word that could be used. 
In re : Village Munsif Ramaswami Goundan. 

15 Cr. L. J. 285 : 
23 I. C. 493 : A. I. R. 1914 Mad. 241. 

S. 439 — Miscellaneous. 

Accused asking that his appeal might be 
taken as having been withdrawn ; Held, 
appeal must be treated to have been with- 
drawn, but High Court could treat it as 
though it were a revision. Sham Lai v. 
Emperor. , ' 32 Cr. L. J. 732. 

131 I. C. 375 : 31 P. L. R. 990 : 
12 L. L. J. 312 : 1, R. 1931 Lah. 471 : 

A. I. R. 1931 Lah. 97. 

S 439— Miscellaneous. 
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contained. Full analysis of evidence should 
be given. Mere assurance in judgment that 
counsel were heard at length is not- enough. 
Ahmad AH v. Emperor. 32 Cr. L. J. 271 : 

129 I. C. 276 : 32 P, L. R. 92 t 
I. R. 1931 Lah. 164 : 
A. I. R. 1930 Lah. 1051. 

S. 439 — Miscellaneous — Objection to 

initiation of proceedings should be taken at 
early stage — No objection taken in trial or 
Appellate Court — If can be taken before High 
Court in revision. 

An objection to initiation of proceedings 
must be taken at an early stage, and where 
no objection is raised in the trial Court 
against the validity of the complaint, nor 
is the matter agitated in appeal before the 
Court of Session, the validity of the com- 
plaint cannot be questioned in a revision 
petition to the High Court. Kvnjo Chaudhry 
v. Emperor. 39 Cr. L. J. 353 : 

173 I. C. 742 : 16 Pat. 650 : 
19 P. L. T. 21 : 10 R. P. 440 : 
4 B. R. 332 : A. I. R. 1938 Pat. 99. 

— S. 439 — Miscellaneous — Revision — In- 

correct view of evidence. 

Ordinarily the Judicial Commissioner’s Court 
does not interfere in revision in criminal 
cases where- the only question to be decided 
is whether the lower Court has not taken 
a correct view of the evidence. The principle 
falsus in uno falsus in omnibus cannot be 
universally applied to India. Prag v. Emperor. 

25 Cr. L. J. 1169 : 
82 I. C. 33 ; 11 O. L. J. 693 : 
1 O. W. N. 473 : A. I. R. 1925 Oudh 65. 


Accused not claiming to be tried as Euro- 
pean British subject in trial Court, 
can claim to be so dealt with in High Court. 
H. G. Bolton v. Emperor. 34 Cr. L. J. 671 : 

143 I. C. 892 ; 60 Cal. 676 : 
I. R. 1933 Cal. 492 : A. I. R. 1933 Cal. 240. 

S. 439— Mjscellaneous — Application 

not to be entertained when contention can be 
raised elsczoherc. 

It would be improper to proceed with the revi- 
sion petition when the accused’s contention can 
properly be put forward elsewhere. Atakuni 
Saravayya v. Emperor. 

17 L. W. 357 : 44 M. L. J. 366 : 
A. I. R. 1923 Mad. 484. 


S. 439 — Miscellaneous. 

Evidence not challenged during trial — 
Defence cannot, in revision, challenge it. 
Moti Lai Nelmi v. Emperor. 32 Cr. L. J. 311 : 

129 I. C. 443 : 1930 A. L. J. 1535 : 
I. R. 1931 All. 171 : A. I. R. 1931 All. 12. 

S. 439 — Miscellaneous. 


Further enquiry can be ordered only if the 
order of discharge is foolish or perverse 
or was based on a record which was 
manifestly incomplete. Dula Singh v. Khushal 

35 Cr. L. T. 449 • 
147 I. C. 447 : 34 P. L. R. 833 ; 6 R. L. 419. 


S. 439 — Miscellaneous. 

•Judgment of Appellate Court should be self- 


S. 439 — Miscellaneous. 

The exercise of jurisdiction under S, 439 
subject to the limitations imposed by the 
section, purely discretionary, and an applica- 
tion in revision cannot be said to be a sub- 
sequent stage of the same case within the 
meaning of S, 454. H. G. Bolton v. Emperor. 

34 Cr. L. J. 671 : 
143 I. C. 892 ; 60 Cal. 676 ; 
I. R. 1933 Cal. 492 : A. I. R. 1933 Cal. 240. 

S. 439 — Miscellaneous — Two counter- 
cases of rioting — Stay of proceedings in one before 
disposal of other, whether proper. 

Proceedings in one of two counter-cases of 
rioting arising out of the same occurrence can- 
not be stayed merely on the ground that the 
prosecution witnesses in the one case, if 
examined as witnesses before the trial of the 
other case, in which they are the accused, will 
be seriously prejudiced in their defence, nor 
can proceedings in one of such cases be stayed 
on the ground that after the disposal of that 
case it may not be necessary to try the counter- 
case. Rajendra Nath Ghosh v, Amrita Lai 
Chakarvarti. 24 Cr. L. J. 233 ; 

71 1. C. 697 : A. I. R. 1924 Cal. 529. 

Ss, 439 (2), 562-(l-A) — Miscellaneous — 

Reference by District Magistrate — Order against 
accused without giving him notice — Power to’ re- 
hear. 

Where the High Court has made an order to 
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grounds other than want of jurisdiction when 
a Criminal Court has taken action under 
S. 476, Cr. P. C. In re : Ottupara Narayanan. 

10 Cr. L. J. 420 : 

3 I. C. 934. 

S. 439 — Interference in pending cases. 

No doubt it is undesirable that the discre- 
tionary powers of Courts should become 
crystallized but it is w'ell-cstablished that only 
in exceptional cases should the High Court 
interfere in revision in pending cases. Maho- 
med V. Mahomed Idris. 26 Cr. L. J. 1101 : 

88 I. C. 189 : 18 S. L. R. 274 : 

A. I. R. 1925 Sind 328. 

-S. 439 — Interference in pending cases — 

Revision — Interlocutory orders, interference with 
— High Court, powers of. 

The High Court can interfere in revision with 
interlocutory orders, but the power must be 
exercised with great care and only in most 
exceptional cases. It is inadvisable to inter- 
fere in a pending case unless there is some 
manifest and patent injustice apparent "from 
the face of the proceedings and calling for 
prompt redress. Emperor v. Seth Jiwandas. 

20 Cr. L. J. 764 : 

53 I. C. 492 : A. I. R. 1918 Nag. 31. 

S. 439 — Interference in pending cases. 

The High Court has power to interfere in a 
pending criminal case but power is only to be 
exercised in exceptional circumstances which 
<!annot be laid down with precision, the main 
test being that the intervention should be 
necessary in the interests of justice and that 
a bare statement of the facts without any 
elaborate argument should be sufficient to 
convince the Court tnat it is a fit one for 
its interferenee at an intermediate stage. 
Madhav Bhagwat v. Emperor. 

26 Cr. L. J. 1093 : 

88 I* C. 181 : A. I. R. 1925 Nag. 345. 

S. 439 — Interference in revision by High 

Court — Variation of sentence by District Magis- 
trate — Term of imprisonment reduced, but amount 
of fine in default, increased -Enhancement. 

A Subordinate Magistrate sentenced a person 
b undergo; rigorous imprisonment for a period 
f one month and to pay a fine of Rs. 5. A 
eriod of one week’s imprisonment was 
rescribed in case of default of payment 
; fine. On appeal, the District Magistrate 
duced the period of imprisonment, to 
ie of; three days and directed the 
cused to pay a fine of Rs. 100, or in 
fault, to undergo imprisonment for one 
mth : Held, that in the absence of any 
idence to the fact that the convict consi- 
red the sentence of fine of Rs. 100 heavier 
an one month’s rigorous imprisonment, the 
!gh Court would not interfere in revi- 
in. Emperor v. Mehar Chand. 

15 Cr.L.J.519 : 
24 I. C. 607 ; 12 A. L. J. 827 : 36 AI1..485 ; 

A. I. R. 1914 All. 530. 

' S. 439 — Interference in revision. 

igh Court will not interfere in revision 
less it can. be shown that the Magistrate 
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has .gravely misapprehended the trend of the 
evidence or has overlooked some important 
points which, if he had taken into consi- 
deration, would have caused him to come to a 
different conclusion. Nga Pa Tun v. Emperor. 

36 Cr. L. J. 1215 : 

157 I. C. 472 : 8 R. Rang. 96. 

Ss. 439, 259 — Interference in revision — 

Complaint against accused charging him ivilh 
offences under Ss. 420, 406 and 403, Penal Code 
{Act XLV of 1860) — Complaint dismissed due to 
absence of complainant on first hearing and 
accused discharged — Dismissal presumably under 
S. 259 — Fresh complaint on same facts— 
Charge framed after hearing evidence— Objec- 
tion that previous order of discharge was illegal 
and vitiated subsequent proceedings — Accused 
not prejudiced and High Court would not 
interfere in revision. 

The making of on illegal order does not 
necessarily vitiate the proceedings. There is 
no universal rule that disobedience even of 
a mandatory provision has the consequence 
of nullification, irrespective of any question 
of prejudice to the accused or other party. 
Where an accused has not been in any way 
prejudiced by a certain procedure followed 
by the Court and unless it were necessary 
to do so, it would obviously be undesirable 
to interfere in revision when the effect of 
the interference would merely be that the 
evidence whicli has been recorded will have 
to be recorded over again, with consequent 
waste of time and money. A complaint 
was brought against the petitioner charging 
him with offences under Ss. 420, 406 and 
403, Penal Code. The case was fixed for hear- 
ing. The complainant was absent on that day 
and the Magistrate then made the order 
presumably under S. 250, Cr. P. C., “com- 
plainant absent. Accused discharged.” A 
fresh complaint was filed on the same facts. 
This complaint was proceeded with, evidence 
was heard and ultimately a charge was, 
framed. All this time the accused was not 
represented by an Advocate. But after .the 
charge was framed, he engaged an Advocate 
to defend him and a point was then taken 
that the order of discharge was not a legal 
order andTffitit it vitiated all subsequent pro- 
ceedings : Held, . the High Court would not 
interfere in revision as the accused had not' 
been prejudiced by the procedure followed. 
Alimahomed Joosab v. Kasturchand Balabhai- 
Jhaveri. 40 Cr. L. J. 346 : 

180 I. C. 241 : H R. B. 291 : 

41 Bom. L. R. 90 : 
A. I. R. 1939 Bom. 89. 

Ss. 439, 476-B — Interference in revi-. 

sion— Appellate order refusing to withdraw com- 
plaint — Revision. 

Interference in revision with appellate 
orders under S. 47G-B, Cr. P. C., refusing to 
withdraw complaints is ordinarily not 
desirable. Kaloomal v. Emperor. 

27Cr.L.J. 1011 (a) : 
96 I. C. 867 
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of the offence during the pendency of the pro- 
ceedings. Bninandan Rai v. Emperor. 

■ ^ 21Cr.L;J. 633: 

57 I. C. 457 : 2 U. P. L. R. Pat. 165 : 
1 P. L. T. 717 : A. I. R. 1920 Pat. 500. 

S. 439— Other remedy. 


Where the applicants have a separate remedy, 
the High Court should not interfere in revision. 
Assudomal Ramanmal v. Issardas Kishnoinal. 

35 Cr. L. J. 1251 : 
151 1. G. 60 (a) : 7 R. S. 41 (1) : 
A. I. R. 1934 Sind 78 (1). 


S. 439— Party in contempt— Practice. 

Party who was in contempt of Court, was not 
heard in revision. Sh, Khairat Aliv. Wahid Ali. 

A. I. R. 1928 Cal. 241. 


S. 439— Pending proceedings. 

Except in exceptional cases, the High Court 
will not interfere with unfinished proceedings. 
Ghanshamdas Pursumal v. Emperor. 

35 Cr. L. J. 519 (2) : 
147 I. C. 1019 : 6 R. S. 171 : 
A. I. R. 1933 Sind 412. 


■S. 429— Pending proceedings. 


High Court will not generally interfere — Test 
is to see if a bare statement of the facts of the 
case without any elaborate argument would 
suffice to persuade High Court that case was 
but one for interference. Varumal Lahrtimal 
v. Emperor. 34 Cr. L. J. 1049 : 

145 I. C. 617 : 6 R. S. 36 : 

A. I. R. 1933 Sind 169. 


S. 439 — Pending proceedings. 

Only in exceptional cwcumstances will the 
High Court . interfere in revision in pending 
cases. To justify such interference, would 
require that on the face of the proceedings 
there should appear some clear injustice re- 
quiring immediate redress. Amirbux v. Empe- 
ror. 36 Cr.L. J. 331 (1) 

153 I. C. 320 : 7 R. S. 130 : 
A. I. R. 1934 Sind 183 (1). 

S. 439 — Pending proeeedings. 

Sind Judicial Commissioner’s Court will not 
interfere with the proceedings in the Court of 
a Magistrate except where the complaint on 
the faie of it does not disclose any offence. 
Jhamandas Thawerdas v. Khcmchand Gellaram, 

34 Cr. L. J. 884 : 
145 I. C. 136 : 27 S. L. R. 214 : 
6 R. S. 18 : A. I. R. 1933 Sind 196. 

S.A29— Pending proceedings. 

Where the accused have been unnecessarily 
harassed by proceedings which have been re- 
started by order of Court, the High Court can 
exercise its extraordinary powers under S. 439, 
and set aside pending proceedings, Dula Singh 
V. Khiishal Singh. 35 Cr. L. J. 449 : 

147 I. C. 447 : 34 P. L. R. 833 : 

6 R. L. 419. 

: S. 439— Powers of Chief Court in 

revision. 

The Amildar Magistrate of Chiknavakanhalli 
reliised to grant a licence to the petitioners to 


Cr. P., CODE (1898), S. 439 
conduct an idol in procession along certain 
streets on the ground that they have not proved 
a rnamool to carry the idol. The petitioners in 
preferring this Revision Petition prayed that 
the Magistrate might be directed to make fuller 
enquiries into the matter : Held, that the 
Chief Court could not interfere except to exa- 
mine whether the Magistrate had jurisdiction, 
and since he had such jurisdiction, the Chief 
Court could not interfere with the order re- 
fusing license. Vccranna Selti/ v. Krishnappa. 

9Cr. L.J. 434: 

12 M. C. C. R.242. 

= — S. 439 — Power of Chief Court to examine 

record of case. 

Under S. 439, Cr. P. C., the Chief Court has 
full powers to examine the record of a case 
and pass such orders as may be necessary. 
Mania Baksh v. Lai Chand. 18 Cr. L. J. 121 : 

37 I. C. 473 ; 23 P. R. 1916 Cr. : 

A. I. R. 1917 Lah. 277. 

S. 439 — Power of Court to grant sanc~ ' . 

tion. 

The power to grant sanction under S. 195, 
Cr. P. C. is included among the powers which 
can be exercised in revision under S. 439 of 
the Code, and if this power can be exercised 
in a proceeding arising out of a trial in any 
of the lower Courts, it can also be exercised 
for discharging an order made by a subordi- ■ 
nate Court revoking the sanction granted by 
a trying Magistrate. Brij Kumar v. Manna Lai 
Misra. 24 Cr. L. J. 217 : 

71 I. C. 681 : 25 O. C. 153 : 

9 O. L. J. 662 : A. I. R. 1922 Oudh 18. 

S. 439 (5) — Power of District Magis- 
trate. 

The power of the District Magistrate to make 
a reference to the High Court under S. 438, 
against an order of acquittal is not shut out 
by the provisions of S. 439 (5) inasmuch as 
the District Magistrate not being the Local 
Government, is not a person entitled to appeal, 
whether or not he may be able in his executive 
capacity to move the Local Government to 
appeal. Emperor v. Bashir. 

32 Cr. L. J. 143 : 
128 I. C. 395 : I. R. 1931 All. 43 : 

53 All. 42 ; A. I. R. 1930 All. 741. 

S. 429— Power of District Magistrate to 

order rc-trial on revision. , . 

Where an accused has been convicted by a 
Second Class Magistrate under S. 323, Penal 
Code, the District Magistrate is not competent, ' 
to revise the order' and direct a re-trial of 
the accused for an offence’ under S. 330, Penal 
Code. Bir Singh v. Emperor. 

28 Cr. L. J. 575 ; 
102 I. C. 511 ; 28 P. L. R. 166. 

S. 439 — Powers of High Court — Ap- 
peal, righ t of, failure to exercise — Revision, whe- 
ther lies. 

Ordinarily the High Court will not permit a 
criminal revision petition to be heard when 
the petitioner has had an opportunity of ap- 
pealing and has not exercised it. But where 
the effect of non-interference in revision would 
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application in revision. It is an established 
practice of the Bombay High Court not to 
interfere in revision with orders of acquittal 
except where interference is urgently demanded 
in the interests of public justice. Emperor v. 
Bameshawar Rnmnath. 30 Cr. L. J. 1062 : 

119 I. C. 643 : 53 Bom. 564 : 

I. R. 1929 Bom. 515: 

31 Bom. L. R. 529 ; 

A. I. R. 1929 Bom. 306. 

■; S. 439 — Interference with order of 

acquittal — Revision — High Court, interference by 
— Cognisable case — Prosecutor, private, position 
of. 

Where a discretion has been exercised by a 
Court of competent jurisdiction which is not on 
the face of it arbitrary, the practice of the 
High Court is that as a Revisional Court it 
will neither enquire into the reasons for, nor 
interfere with, the exercise of the discretion. 
The power of interference in revision with 
orders of acquittal should be most sparingly 
exercised and only in cases where it is urgently 
demanded in the interests of public justice. In 
cognisable cases, the Crown is the prosecutor 
and the custodian of the public peace and if it 
decides to let an offender go, no other aggrieved 
party can be heard to object on the ground 
that he has not taken his full toll of private 
vengeance. Gulli Bhagat v. Narain Singh. 

25 Cr. L. 446 : 

77 I. C. 734 : 2 Pat. 708 : 

2 Pat. L. R. 165 & 187 Cr. : 

5 P. L. T. 404 : A. I. R. 1924 Pat. 283. 

S. 439 — Interference with order of 

acquittal. 

The power of interference in revision with 
orders of acquittal should be most sparingly 
exercised, and only in cases where it is urgently 
demanded in the interest of public justice, for 
instance, where an order of acquittal has been 
made without trial under an error of law. 
The High Court will not, in any case, interfere 
in revision with an order of acquittal on the 
ground that the inferences drawn by the 
lower Court from evidence are erroneous. The 
Legislature does not intend that a private 
party shall , secure by an application 
in revision a right which is reserved for the 
Crown only. The High Court has the right to 
interfere in revision with orders of acquittal, but 
will only do so in very exceptional cases ; for 
instance, where there has been a denial of the 
right of fair trial. The High Court will, in 
exercising its pvwer of revision against an order 
of acquittal under S. 439 of the Cr. P. C., 
observe the limitations which established 
practice has imposed upon appeals under S. 417 
of the Code. But though in practice the broad 
rule of guidance that the Court will only 
interfere in revision with an acquittal, at least 
in a case where there has been trial, sparingly 
and only where interference is urgently de- 
manded in the interests of public justice, may 
be accepted, no general rule can be laid down 
beyond this that the Court will interfere where 
the -circumstances require it. Siban Rai v. 
Bhagat Dass. 27 Cr. L. J. 235 : 

921. C. 219 : 6 P. L. T. 833: 

5 Pat. 25 : A. I. R. 1926 Pat. 176. 
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S. 439 — Interference with order of deten^ 

tion— Reformatory Schools Act [VIII of 1S97), 
S. 16— Penal Code [Act XLV of 1860), S, 411— 
Dishonestly receiving stolen properly— Youthful 
first offender— Sentence of six months’ rigorous 
imprisonment or detention in Reformatory School 
— High Court, whether can interfere. 

A sentence of six months’ rigorous imprison- 
ment on a youthful first offender aged 14^ 
years for an offence of dishonestly receiving 
stolen property under S. 411, Penal Code, is 
improper, and where in lieu of this sentence 
the oflender has been ordered to be detained 
in a Reformatory School, the High Court has 
jurisdiction to interfere with the order for 
detention. Jagannath Chaubey v. Emperor. 

25 Cr. L. T. 1312 ; 

82 I. C. 480 : 6 P. L. T. 294 ; 

A. I. R. 1923 Pat. 297. 

S. 439 — Interference with pending case 

— Revision — Interference by High Court before 
conclusion af trial — Grounds. 

It is only upon allegations of the gravest 
departure from procedure that a High 
Court will interfere in revision so as to 
take the conduct of a criminal case 
pending before a subordinate Court before 
its. termination out of its hands. In re : 
Nachinppa Vdayan. 28 Cr. L. J. 979 : 

105 I. C. 803 : 1927 M. W. N. 752 : 

53 M. L. J.' 528 : 26 L. W. 487 : 

39 M. L. T. 452 : 51 Mad. 84 : 

A. I. R. 1927 Mad. 975. 

S. 439— Interlocutory order. 

Even in the case of proceedings of an 
interlocutory nature, the High Court will 
interfere to quash proceeding in cases where 
interference is necessary. In re : Krishnarad 
Ramchandra. 35 Cr. L. J. 230 : 

146 I. C. 688 : 35 Bom. L. R. 845 : 

57 Bom. 690 : 6 R. B. 170 ; 

A. I. R. 1933 Bom. 409. 

S, 439 — Interlocutory order. 

Interlocutory order — When can be interfered 
with in revision stated. Mating Ba ' Yone v. 
Ma Hla Kin. 35 Cr. L. J. 52 ; 

146 I. C. 402 ; 6 R. Rang. 96 ; 

A. I. R. 1933 Rang. 297. 


S. 429— Interlocutory order— Jurisdic- 
tion of Magistrrle — Revision. 

Ordinarily there is no justification for a 
Supreme Court or any other Court to take 
up in revision what is really an interlocutory 
matter in a Criminal Court. Therefore, non- 
interference in revision is ordinarily justified 
with the order of a Magistrate holding 
that he has jurisdiction to try the case 
before him. Kashi Ram Khosla v. R. L. 
Diskshit. 27 Cr. L. J. 191 

91 I. C. 1007 : 3 O. W. N. 104 
1 Luck. 48 : 13 O. L. J. 662 
A. I. R. 1926 Oudh 280. 


S. 439 — Interlocutory order — Revision. 

It is under very rare and exceptional 
circumstances that the Judicial Commissioner’s 
Court would interfere on the revisional side 
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doubtedly the complainant would be entitled 
to file a revision petition before the District 
Magistrate and the High Court would have 
jurisdietion under the Code to interfere, if 
necessary, in the interests of justice. In rc : 
Venkalasubba Pillai. 39 Cr. L. J. 984 ; 

177 I. C. 937 : 1938 2 M. L. J. 372 : 
11 R. M. 396 : 48 L. W. 801 : 
1938 M. W. N. 973 : 
A. I. R. 1938 Mad. 879- 

■ S..439 — Powers of High Court — Order 

by Collector wider Bengal Alluvial Lands Act for 
sale of huts on char land — Revisioii, if lies. 

An order passed by a Sub-Divisional 
Officer under Bengal Alluvial Lands Act 
directing certain huts erected on disputed 
char land to be sold and the sale proceeds 
to be credited to the Treasury cannot be 
revised by the High Court in the exercise of 
its criminal jurisdiction. Osman Mttnshi v. 
Kadar Pramanick. 31 Cr, L. J. 441 ; 

122 I. C. 640 ; 33 C. W. N. 836 : 
57 Cal. 282 : A. I. R. 1929 Cal. 768. 

S. 439 — Powers of High Court — Order 

by Judge refusing to set aside, an order sanction- 
ing prosecution — Revision.. 

When a Sessions Judge refuses to interfere 
in the order of a Magistrate sanctioning pro- 
secution, the High Court has power to call 
for and examine the record and pass such 
orders as a Court of Appeal* could have 
passed, under S. 195, Cr. P.' C. Serb. Mai v. 
Bhairon Prasad. 7 Cr. L. J. 389 : 

5 A. L. J. 247 : 28 A. W. N. 102 ; 
30 All. 243 : 3 M. L. T. 377. 
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and if they convict under a wrong section in 
a case in which no charge is framed, it is 
open . to the High Court, if necessary, to revise 
the section under '.which the ; conviction 
has been recorded without any further proceed- 
ings. Sauklii Cliand v. Emperor. 

■ 19 Cr. L. J. 884 : 

47 I. C. 80 : 3 P. L. J. 354 : 

A. I. R. 1918 Pat. 314. 

S. 439 — Powers of High Court — Revision 

— High Court, power of, to order deletion of 
passage from Subordinate Court's judgment. 

There is no provision in the Cr. P. C., 
empowering a High Court to direct Subordi- 
nate Courts to delete any passage in a judg- 
ment which has once been duly signed and 
delivered. The High Court is reluctant to 
exercise its revisional powers where question 
of fact has been answered upon an appreciation 
of evidence, and very rarely where there are 
concurrent findings. It would interfere still 
less, at the instance of a complainant whose 
complaint has been held proved but whose 
conduct has been animadverted upon by the 
lower Court. The High Court will not interfere 
in revision on. the ground of preventing irrepar- 
able injustice at the instance of one who has 
not been convicted and sentenced,^ before 
being satisfied that the case is exceptionally 
strong and that no other means can possibly 
avert a grave miscarriage of justice. Sidramaya 
Ghannaya Kudal v. Emperor. ' 

19Cr. L.J. 97: 

43 I. C. 321 : 29 Bom. L. R. 912 : 

A. I. R. 1918 Bom. 241. 


S. 439 — Power of High Court — Power to 

deal with non-appealling accused. 

The High Court in the exercise of the 
powers vested in it under S. 439 can, in a 
proper case, while setting aside the convic- 
tion and sentence of an accused-appellant, also 
release his co-accused who has not appealed. 
Mir Mouze Ali v. Emperor. 

21 Cr. L. J. 554 : 

561. C. 858 : 31 C. L.J. 305 : 

A. I. R. 1920 Cal. 617. 


S. 439— Powers of High Court— Revisior 

— Debt — Criminal case — Evidence, weight of. 

The duty of a High Court in revision is nol 
to weigh the evidence given on behalf ol 
one side or the other but only to see 
whether the Court below has approached the 
consideration of the appeal in a fair waj 
having regard to the interest not only ol 
the prosecution but also of the accused, 
Ordinarily, where the evidence has been 
considered by two Courts, the High Court 
will not interfere in revision on the facts, 
but it has power so to interfere in exceptional 
cases. Gur Din v. Emperor. 

22 Cr. L. J. 647 ; 

63 I. C. 407 : 24 O. C. 225 
A. I. R. 1921 Oudh 115 


439— Powers of High Court— Revision 
—High Court, pozoer of interference of— Convic- 
tion under wrong section. 


It is for the Courts belpw to find the facts 


: S. 439— Power of High Court. 

The High Court has no power to convert 
an acquittal into a conviction, but it has 
power to direct the trial Court to conclude 
the trial in the manner provided by law. 
Narain Das v. Maoa Singh. 

22Cr. L.J. 312 : 
60 I. C. 1000 : 3 U. P. L. R. LaK. 39. 

S. 439 — Powers of High Court. 

The High Court’s power as a Court of Appeal 
includes all its powers of revision; but in 
enhancing the sentence, that has' to be done 
under its revisional power. Kitabdi v. Emperor. 

32 Cr. L. J. 890 : 
132 I. C. 247 : 35 C. VV. N. 184 : 

I.R. 1931 Cal. 567: 
A. I. R. 1931 Cal. 450. 

S. 439 — Powers of High Court. 

The High Court, under S. 439 of the Code, 
has powers as an Appellate Court to direct 
evidence to be taken. Moni Mohun Mondol 
V. Iswar Chunder Mukcreji. 

6 Cr. L.J. 357: 
6C. L.J. 251. 

S. 439 — Powers of High Court. 

The powers of revision given to the High 
Court under S. 439 are wide enough to empower 
it to entertain a petition for revision at the 
instance of a third party, e. g., the Secretary 
of the Bar Association even though the 
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period allowed for appeal and reasons for 
delay are not sufficient. Court can dismiss 
application. Gokaran v. Emperor. 

33 Cr. L.T. 506 : 

137 I. C. 684 ; 9 O. W. N. 334 ; 

I. R. 1932 Oudh 257 ; 

A. I. R. 1932 Oudh 242. 

S. 439 — Limitalion for revision. 

Although there is no Law of Limitation 
applicable to revision application, it is the 
settled practice of the High Court not to 
admit them unless they are made within a 
reasonable time after the order complained 
of. Emperor v. Ram Narain. ,27 Cr. L. J. 1021 : 

96 I. C. 877 : A. I. R. 1926 All. 577. 

S. 439 — LimUalion for revision — Crimi- 
nal revision — Application for revision after 
ewpiry of sixty days, competency of — Practice of 
High Court — Delay in moving Sessions Judge, 
effect of. 

It is the practice of the Patna High Court 
not to entertain save under tlie most excep- 
tional circumstances, an application for 
revision of a criminal ease after the expiry 
of sixty days from the date of the deci- 
sion or order impugned. The period of 
sixty days is intended to cover the pro- 
ceedings of normal length before tlie Sessions 
Judge, and ordinarily will not be extended 
because the petitioner negligentl}’’ or deliberate- 
ly delayed to move the Sessions Judge till 
the period had nearly expired and when an 
application is made to the Sessions Judge 
beyond or even within the period of sixtj' 
days from the decision impugned, a further 
period of sixty days docs not become avail- 
able to the applicant from the date when 
the Sessions Judge refuses to make a reference 
under S. 438, Cr. P. C. In all cases the 
petitioner must come to the High Court 
within a reasonable time of the order of { 
the Sessions Judge and ought to do so 
expeditiously. Kclu Patra v. Isivar Farida. 

30 Cr. L. J. 1053 : 

119 I. C. 401 : 8 Pat. 468 ; 

I. R. 929 Pat. 577 : 11 P. L. T. 18 : 

A. I. R. 1929 Pat. 401. 

S. 439 — Limitation for revision. 

In accordance with the practice of the 
Patna High Court, applications in revision 
are not usually entertained unless presented 
within sixty days of the order applied against. 
Baldev Singh v. Dheno Goalin. 

37 Cr. L. J. 234 (a) ; 

160 I. C. 152 (a) : 2 B. R. 172 (11 ; 

8 R. P. 343 (2) : A. I. R. 1936 Pat. 109. 

S. 439 — Limitation far revision—Order 

passed in proceedings under S. 145 — Gcnaal 
practice of High Court not to entertain revision 
after GO days from such order in absence of 
most' exceptional circuinsiances—Frcsh period 
if accrues from date volicn Sessions Judge 
-refuses to make reference under S.43S. 

The High Court will not, as a general 
practice, entertain, in the absence of the 
most exceptional circumstances, an application 
in its criminal revisional jurisdiction after 
the expiry of CO days from the date of 
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the decision or order made in proeecdincs 
under S. 145, Cr. P. C., and sought to be 
impugned, and a fresh period of 00 days 
does not accrue from the date when the 
Sessions Judge or the Deputy Commissioner 
refuses to make a reference under S. 438, 
Cr. P. C. The fact that the Pleaders in 
the mofussil are not aware of the practice 
of the High Court and that the petitioners 
include a pardanashin lady, who is in fact 
the principal petitioner, cannot be regarded 
as among the most exceptional circumstance. 
Bcchan Kuer v. Maharaia of Chota Nagpur. 

40 Cr. L. J. 196 : 

179 I. C. 15 ; 5 B. R. 206 : 

11 R. P. 338 : A. I. R. 1939 Pat. 320. 

S. 439 — Limitation for revision 

— Praclice of Calcutta High Court. 

The well-known practice in the High Court 
of Calcutta is that an application for criminal 
revision must be made within sixty days 
from the date of the order complained of, 
and to this period, an addition of the time 
which is necessary for obtaining copies is 
allowed. This is not an inflexible rule, and 
in exceptional circumstances, it might be 
departed from. Khelra Moh'an Giri v. Darpa 
Narain Giri. 17 Cr, L. J. 419 : 

35 I. C. 979 ; 20 C. W. N. 1170 ; 

43 Cal. 1029 : A. I. R. 1917 Cal. 849. 

S. 439 — Limitation for revision. 

So far as the Lahore High Court is con- 
cerned, there is no rule of practice that 
criminal revisions, which are filed after the 
expiry of sixty or ninety days, must be 
rejected simply on the ground of delay and 
laches. Des Raj v. Emperor. 35 Cr. L. J. 1447(2) : 

151 1. C. 943 : 7 R. L. 227 ; 

A. I. R. 1934 Lah. 264, 
S. 439— Limitation for revision. 

The High Court, as a practice, will not 
entertain an application in its criminal 
revisional jurisdiction after the expiry ^ of 
the sixty days from the date of the decision 
impugned. A fresh period does not accrue 
from the date when the Sessions Judge 
refuses to make a reference Under S. 438. 
Where the Court is moved after the expiry 
of tlie period, the question is whether there 
exist such exceptional circumstances as to 
induce the Court to depart from its usual 
practice. Bholanath Missir v. Bishun Parsad. 
' 36 Cr. L. J. 97 : 

152 I. C. 311 ; 15 P. L. T. 568 ; 

7 R. P. 176. 


-S. 429— Limitation for revision. 
rule that the High Court will 


The rule that the High Court will not 
ordinarily interfere in revision on an applica- 
tion presented more than two months after 
the date of the order complained of, is not 
a rule of law. Dhunmim Singh v. Balesbwar 
Prasad Singh. 35 Cr. J. 91 : 

146 I. C. 551 (2) : 6 R. P. 275 : 

A T P. 19.33 Pat. 601 (2). 


S. 429 — Limitation for revision.^ 

Where in an application for revision, the 
accused is able to give a sufficient explana- 
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^ ; — Ss. 439, 498 — Powers of High Court — 

Application by District Magistrate asking for 
concellation of bail granted by Sessions Judge, if 
competent — Revision. 

When application of an urgent nature, e. g., 
for concellation of bail granted by the Sessions 
Judge is made by the District Magistrate, the 
rule that the High Court will not interfere with 
the order of the Sessions Judge except on an 
application by Government, will not hold good. 
It is, however, desirable that the Public 
Prosecutor should applj' for the orders of 
Government in cases in which there is sufficient 
time to do so. The Court must be careful 
hot to weaken the rule that when a District 
Magistrate is dissatisfied with an order made 
by a Sessions Judge, his proper course is to 
communicate with the Local Government so 
that the High Court may be moved .in the 
regular way. Emperor v Wahidino. 

30 Cr. L. J. 845 : 
117 I. C. 773 : 1. R. 1929 Sind 149 : 

A. I. R. 1929 Sind 137. 

S. 439, 561-A — Powers of High Court — 

Framing of charge — Revision — High Court, 
powers of. 

The High Court has ample jurisdiction to 
interfere in revision at any stage of the case, 
provided the case be a suitable one for inter- 
ference. If a charge has been framed by a 
Magistrate when no charge should have been 
framed, the High Court can interfere under 
S. 561-A; Cr. P. C. Gokal Prasad v. Debi 
Prasad. .. 26 Cr. L. J. 748 : 

86 I. C. 284 : 23 A. L. J. 21 : 
A. I. R. 1925 All. 311. 

S. 439 (2) — Powers of High Court. 

S. 439, Cr. P. C. authorizes the High Court to 
exercise any of the powers conferred on a 
Court of Appeal by S. 423. Udhnmal Karmu- 
mal V. Majnibai Udhomal. 34 Cr. L. J. 861 : 

144 I, C. 881 : 6 R. S. 14 : 
A. I. R. 1933 Sind 205. 

S. 439 (5) — Pozoers of High Court — 

Order making complaint — Revision. 

Where a complaint is made by the Court 
under S. 476, Cr. P. C., accused has right of 
appeal to superior Court, and the High Court 
is not competent to quash the proceedings in 
revision. Abdul Karim v. Emperor. 

30 Cr. L. J. 765 ; 
117 I. C. 309 : 10 P. L. T. 161 : 
I. R. 1929 Pat. 421 : A. I. R. 1929 Pat. 640. 


S. 439 — Power of High Court to alter 

conviction — Accused tried for murder but 
convicted for grievous hurt - Revision by Crown 
— High Court's pozoer to alter conviction. 


Where a person is charged with the offena 
of murder under S. 302, Penal Code, but i: 
convicted under S. 326 of the Code, he mus 
be deemed to have been acquitted on tin 
charge of murder and it is not open to thi 
High Court in revision to alter the convictioi 
from one under S. 326 to one under S 302 
Emperor v. Gajju. , 30 Cr. L. T. 552 

115 I. C. 851 : 1. R. 1929 Lah. 438 
;A. 1. R. 1929 Lah. 61' 
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S. 439— Power of High Court to alter 

finding — Revision. 

The High Court, in the exercise of its 
revisional jurisdiction, has power to altera 
finding under S. 323, Penal Code, to one 
under S. 323 of the same Code, Anandrao 
V. Baja. 21 Cr. L. J. 647 ; 

57 I. C. 663 : A. I. R. 1920 Nag. 142. 

S. 439 — Powers of High Court to alter 

or refuse order under S. 526. . - 

The High Court has power under S. 439, 
to alter or refuse an order transferring a case 
made under S. 526. V. C. R. M. V. Vellachami 
Chettiyar v. L. M. R. Murugappa Chettyar. 

34 Cr. L. J. 832 : 
144-1. C. 677 : 6 R. Rang. 1 ; 
A. I. R. 1933 Rang..89. 

S. 439 — Power of High Court to call 

for record. 

The High Court, in a case in which both 
the Original Criminal Court and the Appel- 
late Court refuse a sanction, may, as a Court 
of Revision, call for the record under S. 439, 
Cr. P. C., and if the refusal proceeds upon 
an error of law, the High Court may accord 
sanction, which will be operative for the 
purposes of S. 195 (b) and (c), Cr. ^ P. C. 
Palaniappa Chetti v. Annamalai Chetti. 

1 Cr. L. J. 321 : 
14 M. L. T. 74 : I. L. R. 27 Mad. 223 : 

2 Weir 208. 

S. 439, Cl. (4)— Power of High Court 

to convert acquittal into conviction— Revision 
— Acquittal, zoheiher must be complete. 

The High Court cannot, in revision, under 
S. 439, Cr. P. C., convert a finding of acquittal 
into one of conviction except on an appeal 
by the Local Government. A finding of 
acquittal referred to in S. 439, need not be 
a complete acquittal of the accused. It is 
sufficient if there has been an acquittal of 
a particular offence, although there has been 
a conviction for some other offence. In re : 
Subha Chukli. 28 Cr. L. J. 397 : 

100 I. C.'1053 : SO Mad. 259 : 
52 M. L. J. 707 : 38 M. L. T. 379 : 
26 L. W. 888 : A. I. R. 1927 Mad. 582. 

S. 439 — Power of High Court to con- 
vert conviction —Penal Code (Act XLV of 1860), 
Ss. 323, 326 — Conviction under S. 326 — Appeal — 
Conviction altered to one under S. 323, effect of 
— Revision. 

Accused were convicted of an offence under 
S. 326, Penal Code, but on appeal, the convic- 
tion was altered to one under S. 323 of the 
Code and the sentence was reduced. On an 
application for revision by the Government 
under S. 439, Cr. P. C. : Held, that the order 
of the lower Appellate Court amounted to an 
acquittal of the accused of the offence under 
j S. 320, Penal Code, and that the High Court 
had, therefore, no power under S. 439, 
Cr. P. C. to convert a finding of acquittal into 
one of conviction. Emperor v. Shivaputraya 
Durdundaya. 26 Cr. L. J. 830 : 

86 L.C. 478 : 26 Bom. L. R. 438 : 
48 Bom. 510 ; A. I. R. 1924 Bom. 456. 
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the prejudice of an accused without issuing 
notice to him and giving him an opportunity 
of facing heard, it has ample power under the 
present Cr. P. C. to vacate its order and 
re-hear the matter in the presence of both 
sides. Rmnesh Pada Mandal v. Kadambini 
^asi. '28 Cr. L. J. 831 : 

104 I. C. 447 : 31 C. W. N. 960 : 
47 C. L. J. 358 : 55 Cal. 417 : 
A. I. R. 1927 Cal. 702. 

S. 439 — Notice — Further inquiry — 

Sufficient ground — Notice. 

The mere fact that the District IMagistrate 
does not agree with the decision of the trying 
Court is not a sudicient ground for ordering a 
further inquiry under S. 437, Cr, P. C. nor 
should action be taken under this section 
without given notice to the accused. TJnirao 
Khan v. Emperor. 24 Cr. L. J. 184 : 

71 I. C. 600 ; 21 A. L. J. 194 : 
A. I. R. 1923 All. 484. 

S. 439 — Notice. 

Notwithstanding his plea of guilty, an accused 
has a right to appeal both against the convic- 
tion and sentence passed against him, when 
notice for enhancement of sentence has been 
served upon him. Nga Ywa v. Emperor. 

36 Cr. L. J. 336 : 
153 I. C. 390 : 12 Rang. 616 ; 
7 R. Rang 208 ; A. I. R. 1935 Rang. 49. 

Ss. 439, 202 — Notice — Refusal to issue 

process — Revision— Notice to accused, •whether 
necessary. 

It is not obligatory on a Superior Court to 
give any notice to a person against whom a 
Magistrate has refused to issue process under 
S. 202 of the Cr. P. C., when proceedings arc 
being taken to revise that order. L. A- 
Morrison v. H. M. Crozvdcr. 

27 Cr. L. J. 302 : 
92 I. C. 590 : A. I. R, 1926 Sind 198. 

Ss . 439, 203 — Notice — Application to 

set aside order of dismissal under S. 203— Notice 
to accused, whether necessary. 

Where an order is made to the prejudice of an 
accused,; it is desirable that he should be 
afforded an opportunity of showing cause 
against the making of the order. But where 
he was not called upon to appear in the Court 
below in the first instance and where an order 
was only made under S. 203, Cr. P. C.. the 
issue of a notice by the Sessions Judge before 
setting aside the order of dismissal and direct- 
ing the case to be tried by another Magistrate 
is unnecessary. Liaqat Husain v. Emperor. - 

19 Cr. L. J. 206 ; 
43 I. C. 622 : 16 A. L. J. 30 : 
40 All. 138 : A. I. R. 1918 All. 258. 

S. 439— Object of. 

The object of S. 489, Cr. 'p. C., is to confer 
upon superior Criminal Courts a land of 
paternal of supervisory jurisdiction, in order 
to correct miscarriage of justice arising from 
misconception of law, irregularity of proce- 
dure, neglect of proper precautions or apparent 
harshness of treatment, which has resulted, on 
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the one hand, in some injury to the due main- 
tenance of law and order, or on the other hand, 
in some undeserved hardship to individuals. 
Emperor v Nasrullah. 29 Cr. L. J. 446 : 

108 I. C. 587 : A. I. R. 1928 All. 287. 

■ S, 439 — Object of — Powers of revision, 
lohen to be exercised. 

The powers of revision are given to the High 
Court for the correction of injustices and not 
for the correction of mere illegalities. In re : 
Govind Kunbi. 29 Cr. L. J. 486 : 

109 I. C. 214 : A. I. R. 1928 Nag. 172. 

S. 439 — Object of — Revision — Revision 

merely to re-examine evidence, competency of. 

The revisional' powers of the High Court 
under S. 439, Cr. P. C., are not intended to be 
used for mere re-examination of the evidence. 
Mohammad Ali v. Bhagwan Din. 

30 Cr. L. J. 799 ; 
117 I. C. 452 : I. R. 1929 Oudh 356 : 

A. I. R. 1929 Oudh 210. 

S. 439 — Omission of convict to 

appeal, effect of. 

The omission of a convict to appeal is not 
by itself sufficient in law, or as a matter of 
well-established practice, to debar the High 
Court from examining the record suo motu or 
on a reference by a Sessions Judge, or at the 
instance of a third party, and from passing 
such order as it thinks appropriate. Pars Ram 
v. Emperor. 32 Cr. L. J. 700 : 

131 I. C. 353 : 32 P. L. R. 71 ; 
I. R. 1931 Lah. 449 : A. I. B. 1931 Lah. 145. 

S. 439— Omission to slate facts fully 

in revision-application, effect of— Revision — 
Second application on point omitted in first, 
whether competent. 

Where a person makes an application to the 
High Court in revision with full knowledge of 
the facts and deliberately keeps back one point, 
he will not be heard in a second application 
on that point. Gobind Bam v. Emperor. 

25 Cr. L. J. 612 : 
81 I. C. 100 : 46 All. 146 : 
A. I. R. 1924 All. 558. 

Ss. 439, 476— Order directing prose- 
cution — Failing to disclose materials on which 
it is based, legality of—Order directing prosecu- 
tion, when may be passed — Revision — High Court, 
power of interference of. 

An order under S. 47G, Cr. P. C. should disclose 
the materials upon which it is based; such an 
order is a judicial .order, and if it does not show 
the basis upon which it was passed, it is liable 
to be set aside in revision by the High Court. 
An order under S. 476 can only be passed if 
an offence is committed before tbe Court or is 
brought to its notice in the course of a judicial 
proceeding. An order passed months after the 
termination of proceedings direeting the pro- 
secution of a person for having committed an 
offence in those proceedings, is bad if it appears 
that the Magistrate did not become cognizant 



2683 


ALL INDIA CRIMINAL DIGEST (1904—1940) 2684 


Cr. P. CODE (1898), S. 439 


Cr. P. CODE (1898), S. 439 


S. 439 — Power of High Court to interfere. 

Concurrent 6nding — Lower Court’s without in- 
specting phatakas coming to conclusion that they 
are explosives : Held, on examining phatakas, 
that High Court would interfere. Pritamdas 
Chellaram v. Emperor. 34 ,Cr. L. J. 1046 : 

145 I. C. 621 : 6 R. S. 34 : 

A. I. R. 1933 Sind 171. 


Ss. 439, 195 — Power of High Court to 

interfere — Sanction granted hy First Class Magis- 
trate — High Court, power of interfermce of. 

- Where a Magistrate of the First Class has, 
under S. 195, Cr. P. C., granted sanction to 
prosecute, the High Court has no authority to 
entertain an application in the matter. Choti 
\r. Khecheru. 21 Cr. L. J. 746 ; 

58 I. C. 250 : 18 A. L. I. 758 : 

2 U. P. L. R. All. 353 ; 

42 All. 649 : A. I. R. 1920 All. 177. 


Ss. 439, 476 — Power of High Court to 

interfere — Cioil P. C. {Act V of 190S), S. 115— 
Government of India Act, 1915 (5 A 6 Geo. 
V.. C. 51), S. 107 — Revenue Court, order by Hi^h 
Court, jurisdiction of, to interfere. 


The High Court has no jurisdiction under 
S. 439, Cr. P. 0., to entertain an application 
to revise an order passed by a Revenue Court, 
under S. 476. Such an order, however, is open 
to revision under S. 115, C. P. C., or S. 107 of 
the Government of India Act. Raktu Singh v. 
Emperor. 22 Cr. L. J. 403 ; 

61 1. C. 643 ; 6 P. L. J, 178 : 

2 P. L. T. 609 ; Jl. I. R. 1921 Pat. 94. 


Ss. 439, 476— Power of High Court to 

interfere— Order passed by Small Cause. Court — 
Provincial Small Cause Courts Act {IX of 1SS7), 
S. 25. 


suffer the consequences of his action only 
when his complaint, after full and open 
I inquiry, is found to be false : (2) that the 
High Court had power to revise the order, 
although no final order directing the pro- 
secution of the accused had been passed. 
Sheo Balak v. Emperor, 22 Cr. L. 81 : 

59 I. C. 369. 

S. 439 — Poioer of High Court to inter- 
fere in pending cases —Revision— Purdah woman 
— Vexatious complaint. 

The High Courts rarely interfere in respect 
of pending criminal cases, but where a case 
is prima facie vexatious, an interference is 
clearly required to prevent an abuse of such 
right as the complainant may have to an 
action in the Criminal Courts. Kirpa Devi 
v. Emperor. 9 Cr. L. J. 151 : 

1 I. C. 93 : 1 P. W. R. Cr. 1909 ; 

36 P. L. R. 1909. 

S. 439 — Power of High Court to inter- 
fere on criminal side — Sanction to prosecute 
given by Assistant Collector. 

An Assistant Collector of the 1st Class 
acting under S. 47C, Cr. P. C,, directed 
certain persons to be prosecuted under S. 193, 
Penal Code. On appeal, the District Judge con- 
firmed the order of the Assistant Collector. 
An application for revision was made to the 
High Court on the Criminal side : Held, that 
the High Court had no jurisdiction to 
interfere in the matter under S. 439, Cr. P. C. 
Abdul Ghafoor v. Raza Hussain. 

. ' 13 Cr. L. 141 ; 

13 I. C. 829 : 9 A. L. J. 231 : 34 All. 267. 

S. 439 — Power of High Court to interfere 

with appellate judgment of acquittal — Criminal 
trial — Revision. 


An application to revise an order, under S. 47C, 
Cr. P. C., of the .Tudge of a Provincial Small 
Cause Court lies under S. 25 of Act IX of 1887 
and not under S. 439, Cr. P. C. The power of 
revision conferred by S. 25 of the Provincial 
Small Cause Courts Act is much narrower than 
under the Cr. P. C. It is only when some 
substantial injustice has directly resulted 
from a material misapplication or misappre- 
hension of law or from a material error of 
procedure that the High Court intervenes under 
S. 25 of the Provincial Small Cause Courts 
Act. Gaggero Francesco v. Emperor. 

14 Cr. L. J. 496 : 

20 I. C. 76 ; 6 Bur. L. T. 144 : 

7 L. B. R. 76. 

Ss. 439, 476 — Power of High Court to 

interfere — Penal Code (Act XLV of 1860), S. 182 
— Complaint not enquired into — Order calling 
upon complainant to show cmise why he should 
not be prosecuted, legality of — Revision. 

Accused presented a complaint to the District 
Magistrate who, without giving him an 
opportunity of having his complaint inquired 
into, and without any inquiry into the com- 
plaint, called upon the accused to show cause 
why he should not be prosecuted under 
S. 182, Penal Code ; Held, (1) that the order 
of the District Magistrate -was illegal and 
•improper, as a complainant can be made to 


The High Court has power to interfere in 
revision with an appellate judgment of ac- 
quittal, and though that power should be 
sparingly exercised, it would be wrong to 
refuse to exercise it in cases wliere there has 
been a failure of justice by reason of the 
Appellate Court not having brought its judi- 
cial mind to bear upon the evidence. Satish 
Chandra Das v. Chinta Haran Saha. 

39 Cr. L. J. 988 : 
178 I. C. 56 : 67 C. L. J. 571 : 
11 R. C. 316 : 43 C. W. N. 25 ; 
A. I. R. 1938 Cal. 613. 

Ss. 439, 476 — Poioer of High Court to 

interfere with Civil Court's order of prosecution 
— Order of prosecution —Interference in revision.. 

The High Court has no power under S. 439, 
Cr. P. C. to interfere in revision with an, order 
made by a Civil Court under S. 476, Cr. P. C, 
In re ; Mannar Chelty. 16 Cr. L. J. 232 : 

27 I. C. 904 : 7 M. L. T. 268 : 
A. I. R. 1916 Mad. 209. 

— Ss. 439, 476 — Power of High Court to 

interfere with order under S. 476 o’’ Civil Court. 

The Sub-Divisional Court acting under S. 476, 
Cr. P. C., ordered the prosecution of A for giv- 
ing false evidence. A thereupon applied for 
revision of the order to the Sessions Judge, 
who submitted the proceedings to the High 
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be to sustain a heavy sentence of imprison- 
ment which cannot stand in law, the High 
Court will hear the case under the general 
powers of revision and, if necessary, interfere. 
In rc : Pavanur Athamu. 26 Cr. L. J. 747 : 

86 I. C. 283 ; 20 L. W. 914 : 
A. I. R. 1925 Mad. 239. 

— S. 439 — PoxvcTs of High Court — Case 

before High Court on refcrcnce—Power to inter- 
fere with sentence as in revision. 

Even where a case is before the High Court 
on reference, it is competent to interfere with 
the sentence under S. 439, Cr<' P. C. Bom- 
bardier I. E. Barnsjield v. Emperor. 

30 Cr. L. J. 918 : 
118 I. C. 438 : 1. R. 1929 Lab. 774 : 

A. I. R. 1929 Lai. 187. 

S. 439 — Powers of High Court. 

Commitment order passed by District Magis- 
trate under S. 437 — High Court will not in- 
terfere, if there is some evidence to go to 
Jury. Hussainbhoy Mahomcdblioij V. Emperor. 

35 Cr. L. J. 884 ; 
148 I. C. 1066 : 6 R. S. 217 : 
A. I. R. 1934 Sind 27. 

— : S. 439 — Powers of High Courl-Commit- 

vicnt to the Court of Sessions ordered under 
S. 439 of Criminal Procedure Code {Act V of 
1898) — High Court's poxoer.to revise under S. 439 
■^Preliminary inquiry into Sessions cases, Mag- 
istrate'. s power and duties in regard thereto. 

It is not incompetent to a Magistrate holding 
a preliminary enquiry into Sessions eases to 
c.\nminc the credibility of evidence adduced 
in the course of the enquiry. Such Magistrate 
should not commit the accused for trial in 
the Sessions Court if he be of opinion that 
notwithstanding direct j evidence adduced 
against the accused, the prosecution case is 
improbable and the ovidcncc is unreliable. 
The High Court has full jurisdiction under 
S. 439, to revise a commitment order made 
under S. 43G on points of law ns well as of 
facts. Bash Bchari Lai v. Emperor. 

6 Cr. L. J, 406 ; 
12 C. W. N. 117 : 6 C L. J. 760. 

S. 439 — Po'wcT of High Court — Convic- 
tion of nrember of Bar Association — Rignt of Pre- 
sident to apply for revision. 

Wlicre certain members of a Bar Association 
were conyicted and tlie accused did not ap- 
peal though they liad a right in law to do 
so, but the President of the Bar Association 
applied to the High Court invoking its powers 
under S. 489, Cr. P. C. : Held, that the Bar 
Association acted rightly in the discharge of 
their duty as such an Association to watch 
and protect the privileges and liberty of its 
members which they were entitled to enjoy 
under the laws of tlie country, and the High 
Court could take action under S. 489, Cr. P. C. 
Emperor v. Mohan Lai. 32 Cr. L. J. 104 : 

128 1. C. 221 : 7 O. W. N. 895 : 
I. R. 1931 Oudh 29 : 6 Luck. 266 : 

A. I. R. 1930 Oudh 497. 

S. 439 — Powers of High Court. 

Criminal proceedings pending in Subordinate 
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Court — High Court can interfere if there is 
harrassment of subject of Crown or when there 
is exceptional reason. Abdul IVali v. Emperor. 

35 Cr. L. J. 148 ; 

146 I. C. 661 : 10 O. W. N. 807 : 

6 R. O. 155 : A. I. R. 1933 Oudh 387. 

S. 439— Poiorrs of High Court— Illegal- 
ity, technical — Revision — Interference. 

The High Court will not interfere in revision 
where the illegality in trial has been purely 
technical and has not prejudiced the peti- 
tioner. Murli Dhar v. Emperor. 

27 Cr. L. J. 558 : 

93 I. C. 1054. 

S. 439 — Powers of High Court. 

In exercise of its revisional jurisdiction, the 
High Court can, on the appeal of one accused, 
deal with the sentences passed on his co- 
accused who have not appealed. Mangal Singh 
v. Emperor. 35 Cr. L. J. 1046 : 

150 I. C. 21 : 36 P. L. R. 121 : 

6 R. L. 829 : A. I. R. 1934 Lah. 346. 

S. 439 — Power of High Court— Joint — 

Trial — Appealable and non-appealdble sentenees — 
H on-appealable sentenees, whether can be appeal- 
ed against— Revision— High Court, power of, 
interferenee of. 

Per Atkinson, J . — Where two or more per- 
sons are jointly tried together for the same 
offence and one is convicted and awarded 
an appealable sentence, and the others are con- 
victed and awarded non-ai)pealabIe sentences, 
and the convict entitled by virtue of his 
sentence to appeal does appeal, the law does 
not warrant, under such appeal, the right to 
re-open the trial as an appeal in favour of 
those who have been convicted and awarded 
non-appealable sentences : in other words, 
those latter have no right of appeal and, so 
far as they are concerned, the correct pro- 
cedure is to refer the matter to the High 
Court for its consideration in the exercise 
of its revisional jurisdiction. Per Jwala 
Prasad, J . — In such cases the accused who 
arc awarded non-appealable sentences have 
the right of appeal along with the accused 
who have received an appealable sentence. 
By the Court.— The High Court has ample 
pow’er under S. 439 of the Cr. P. C. to deal 
with a case reported to it for orders, or 
which otherwise comes to its knowledge. 
Phckxi Jha v. Emperor. 20 Cr. L. J. 545 : 

51 1. C. 833 : 1919 Pat. 265 : 

4 P. L. J. 435 : A. I. R. 1919 Pat. 556. 

S. 439— Powers of High Court— Offence 

committed tinder S. 212, Aladras Estates Land. 
Act (I of 1908 )— Procedure, is governed by 
Criminal Procedure Code — Revision, if hes, to 
High Court from order of District Magistrate. 

Although the offence said to have been 
committed is one under S. 212 of the Madras 
Estates Land Act, and the complainant had 
applied in revision to the District ^.Collector 
under S. 205 of the Act, yet the procedure 
to be adopted is governed by the Cr. P . C., 
and if the Magistrate docs not act as he 
should, under S. 202, Cr. P. C., then un 
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whilst they arc still pending before the 
subordinate Courts, but the exercise of this 
poyver is sometimes fraught with considerable 
danger to the due administration of criminal 
justice. If parties arc to be allowed to come 
up at every and any stage of a criminal prose- 
cution to challcgc the order of the Magistrate, 
a Very powerful weapon is at once placed in the 
hands of the well-to-do to defeat the eiuls of 
justice and to protect indclinitcly a criminal 
trial. It is for the Magistrate before whom 
the case is pending to determine whether 
the facts proved or the facts alleged do or 
do not constitute a criminal offence. The 
accused party has done his remedy by way 
of appeal or revision, when the ease has 
been finally decided. It is the bounden duty 
of the High Court to interfere with a pro- 
ceeding pending in a subordinate Cotirt when 
it is brought to its notice that a person has 
been subjected, or is about to be subjected 
to the harassment of an illegal prosecution, 
Nripeudra Bhusnn v. Gohivdn IJinidliu. 

25 Cr. L. J. 1258 : 

82 I. C. 266 : 39 C. L. J. 266 : 

A. I. n. 1924 Cal. 1018. 

S. 429~Pmccr of High Caitrl to ijuash 

proceedings — Accused nierchi suwmaued — Had’ 
Sion -Penal Code (Act XLV of lS00),Ss. fPJ, 
ExceP’ (0), oOO—nefamation — “Pichhlag” and 
"lawaris,” xvhclhcr dcfainatoTij. 

Where an accused person is only summoned 
and nothing further is done by a Subordinate 
Court, the High Court has power to epmsh 
the proceedings at that stage it is ap]Mvtcnt 
that grave injustice would be done if the pro- 
ccedings were allowed to continue. Peti- 
tioner who was a candidate for the j)Ost of 
lambardnr made a statement concerning res- 
pondent, a rival candidate for the post, that 
he was not the son of the dcccnsc<l iamhardar 
but was pichhlag and lawaris. llcspondent 
filed a complaint against j)etiltoncr under 
S. 500, Penal Code, in pursuance of wlu'ch a 
bailable warrant was issued ag.alnst the peti- 
tioner to appear and answer the charge. Peti- 
tioner applied to the Sessions .ludge to quash 
the proceedings and his application being 
rejected, he moved the High Court in revision : 
Held, (1) that the High Court had power 
to interfere in revisiun and quash the 
proceedings; (1) that the words ‘pichhlag,' and 
‘la-waris’ did not mean illegitimate and were 
not defamatory; (2) that even if they had 
amounted to defamation, the ease would have 
been covered by Exception (0) to S. ttio. 
Penal Code, the allegatio'' having been made 
by the petitioner in an application made by 
him bonaftde. Thakaria v. Huran Singh. 

23 Cr. L. J. 429 : 

67 I. C. 589 : A. I. R. 1922 Lah. 42. 
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where there is nothing but mere suspicion 
against him. Lila (lam v. Emperor. 

29 Cr. L. J. 532 : 
109 I. C, 356 : 9 L. L. J. 514 : 
A. I. R. 1927 Lah. 862. 
•S. 439— -Pmeer of High Court to (juash 


proceedings— Ilcvision, 

IVhere it appears to the High Court that the 
con tiiuuincc of ccrlnin proceedings before a 
Subordinate Court would mean an abuse of 
the processes of the Court, it is the duly of 
the High Court to interfere and to quash the 
Iirocccdings. Harendra Nath Das v, Jotish 
Chandra Dull. 26 Cr. L. J. 545 : 

85 I. C. 641 : 40 C, L. J. 283 : 

52 Cal. 188 : A. I. R. 1925 Cal, 100. 

-S. 439— Pmerr of High Court to quash 


yS. 439— Potecr of High Court to quash 

proceedings— Mere suspicion~No ground for 
conviction or even initiation of proceedings 
Mere suspicion is not sufficient to'’ base a 
conviction upon and would not even warrant 
the harassment of a suspected tjerson bv crimi- 
nal proceedings. The High Court can, in the 
exercise of its revisionul powers, quash crimi- 
nal proceedings initiated against a person 


proceedings. 

Though an order framing a charge is inter- 
locutory and it is not usual for the High 
Court to interfere with interlocutory orders, 
yet the H'gh (.’ourt has’ undoubted power to 
; examine the proceedings of the lower Court 
, at the stage when charge is framed and, if 
necessary, to set aside the charge and quash 
the jirocccdings. Torah Singh v. Emperor. 

28 Cr, L.J. 755 ; 

103 1. C. 835 : 9 L. L.J. 440 ; 

29 P. L. R. 237. 

S. 439 (4)— Power af High Court to re- 
cord conviction and sentence. 

If in a ease tried under .S. .'102, Penal Code, 
on the facts disclosed nnd found, an offence 
nmlcr S. .'12.%, Penal Code, is committed, hut 
the trial Court witbout considering the ap- 
plicability of S. .'12.'» acquits the accused under 
8. ;i(l2 but convicts and sentences him under 
S. .’12:i, Penal Code, the High Court is not 
prcclmlcil by anything in S. 4:10 (4), Cr. P. C., 
from recording the conviction and sentence 
under S. .'12.';, Penal Code, inasmuch ns there 
was no aciiuillal under S. '.12.%. Diili v. Mangli. 

27 Cr. L. J. 564 : 

941. C. 132 :24 A. L.J. 414 : 

A. I. R. 1926 All. 332. 

S. 439— Poicrr of High Court to re.’ exa- 
mine andcncc — Ilcvision — High Court — Non- 
appralabtc sentence. 

High Court, ns n Court of Revision, has 
power to re-examine the evidence if tliere arc 
prinia facie good grounds for doing so, espe- 
cially where the accused has been givcir a 
non-appcabiblc sentence nnd has no means 
of vindicating bis clmractcr except in revision. 
Tihekat v. Pinreq Lai. 19 Cr. L. J. 666 : 

45 I. C. 1002 ; A. I. R. 1918 Nag. 152. 

Ss. 439, 526, 528-Poiccr of High' Coin' 

to radsc— Letters Palcul (Rang.) Cls. 'JS, 36 - 
Transfer of ease— Order of Dislrict Mngishate 
dismissing application— Revision, ic/icf/icr tics. 
The High Court has no power either under 
S. 4 : 10 , Cr. P. C., or under the Letters Patent, 
to revise an order of the Dislriet Magistrate 
dismissing an ajqilication for tbc transferor 
a ease made umlcr S. 528 of the Code. Ashu 
V. Manng Po Khan. 25 Cr. L. J. 485 : 

77 I. C. 885 : 2 Bur. L. J. 236 : 

1 Rang. 632 : A. I. R. 1924 Rang. 100. 
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accused person has not preferred an appeal. 
Se"retaTjj, High CouTl Bar 'Association, Lahore x. 
Emperor. 33 Cr. L. J. 831 : 

139 I. C. 696 ; 33 P. L. R. 911 : 

I. R. 1932 Lah. 606 : 
A. I. R. 1932 Lah. 559. 

S. 439 — Powers of High Court. 

■ The powers of the High Court under S. 439 
are general and ought, as far as practicable, 
to he left untrammelled and free so as to be 
fairly exercisecL according to the exigencies of 
each ease. They cannot be cut down by 
decisions. In re : Sriramamurh/. 

32 Cr. L. J, 763 : 
131 1. C. 649 : 1930 M. W. N. 819 : 

60 M. L. J. 370: 
33 L. W. 640 : 3 Mad. Cr. Cas. 381 ; 

I. R. 1931 Mad. 553 : 
A. I. R. 1931 Mad. 242. 

S. 439 — Powers of High Court. 

• 

The question of punishment is peculiarly a 
matter for the Court. In revision the Crown 
ha.s no right to seek to influence the Court on 
this question unless invited by the Court to 
do so. Dahn Jiaut V. Emperor. 

34 Cr. L. J. 1100 : 
145 I. C. 937 : 6 R. C. 168 : 
38 C. W. N. 25 : 
A. I.R. 1933 Cal. 870. 

— — ^ — S. 439 — Powers of High Court. 

Valid order of commitment — High Court inter- 
feres in revision only in exceptional cases when 
no question of law is involved — Absence of 
evidence for commitment is a point of law. 
liitssainbhoy Mahomedbhou v. Emperor. 

35 Cr. L. J. 884 : 
148 I. C. 1066 : 6 R. S. 217 : 
A. I. R. 1934 Sind 27. 

— Ss. 439, 342— Porecr.v of High CoUrl — 

Revision — Error of law, how far ground for inter- 
ference. 

The controlling power of the Court under 
S. 439, Cr. P. C., being by its terms entirely 
discretionary, the Court is not bound on revi- 
sion to set aside a conviction in every case in 
which an illegality has been committed, 
especially where no prejudice is shown to have 
been caused by such illegality. The High 
Court is not, therefore, bound to interfere 
witli a conviction in revision merely because 
the accused was not re-examined a second 
time after the conclusion of the prosecution 
ev’idence. Emperor v. Gian Singh. 

29 Cr. L. J. 905 : 
111 I. C. 665 : A. X. R. 1928 Lah. 230. 

— Ss. 439, 423— Porcers of High Court- 

Order making or refusing to make complaint — 
Second appeal, if lies— Powers of Court under 
S. 133 to order complaint to be restored to 
file; 

There is no second appeal against an order 
making or refusing to make a complaint. 
S, 195 no longer occurs in S. 439, Cr. P. C., 
and S. 47C-B, Cr. P. C., has not been put in | 
its place but under S. 423 (1) (c), Cr. P. C., j 
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the High Court has power to reverse the order 
of the Judge and under S. 423 (1) (d) the High 
Court has power to order the Magistrate’s eom- 
plaint, which the Judge has ordered to be 
withdrawn, to be restored to the file and to 
be disposed of according to law. Teoomal Giri- 
mal V. Pir AH Muhammad Shah Rashidi. 

38 Cr. L. J. 873 : 
170 I. C. 360 : 10 R. S. 53 : 

31 S. L. R. 77: 

A. I.R. 1937 Sind 116. 

Ss. 439 and 416— Powers of High Court 

— Order for prosecution — Power of High Court 
to revise — Jririsdiction of Sessions Judge to 
revise — Indian Penal Code {Act XLV of 1860), 
S. 211 — False charge— Order for prosecution 
when to be made. 

A Sessions Judge has no jurisdiction to revise 
an order of a Magistrate passed under S. 476, 
Cr. P. C. It is only the High Court whieh has 
power to revise such order either under S. 439, 
Cr. P. C., or under its general powers of 
superintendence. A proceeding under S. 476 
(1) is a judicial proceeding and covered by 
S. 439 of the Code. It is not in every case that a 
Magistrate considers to be false that he could 
direct a prosecution under S. 211 of the Penal 
Code. The Deputy Legal Remembrancer v. 
Gopal Barik. 4 Cr. L. J. 460 : 

11 C. W. N. 125 : 1. L. R. 34 Cal. 42. 

Ss. 439 and 476 — Powers of High 

Court — Whether such can be exercised 

to interfere zoilh the action of a Magis 
irate in cases of contempt of lawful authority o 
public servants, of offences against public justice 
and of offences relating to documents given in 
evidence — Whether a Bench of this Cotirl is bound 
to give a decision on a question referred, which is 
not one on the decision of which by the Bench the i 
disposal of any case depends — Loxoer Burma 
Courts Act {VI of 1900, S. 11). 

There were two questions referred in this case, 
viz. 1. Can the High Court, under S. 439, 
Cr. P. C. interfere witli the action of a Magis- 
trate under S. 476, Cr. P. C. 2. If so, can such 
interference operate to stop the proceedings of 
the Magistrate, who is acting under S. 476 (2), 
or to render them void, if they are completed : 
Held, as to the first question, that the Code of 
1898 has made no change in the law with 
respect to the power of High Courts to revise 
proceedings of inferior Criminal Courts, and, 
therefore, a High Court can, under S. 439, 
interfere with the action of a Magistrate, under 
S. 476, Cr. P. C. : Held, as to the second 
question, that it cannot be dealt with by this 
Bench, as, under S. 11 of the Lower Burma 
Courts Act, the question referred must arise 
in the case, and the decision of the case must 
be dependent on it for the Judge who refers 
must ultimately dispose of the case in accord- 
ance with the decision of the Bench, to whieh 
the question has been referred, and the question 
referred is not one, on the decision of which by. 
this Bench, the disposal of any case depends 
and is consequently not one on which the 
Bench is called upon to give a decision. 
A.'K. Nur Mahomed V. Ko Aung Gyi, 

5 Cr. L. J. 123 : 
12 Bur. L. R. 318 : 3 L. B. R. 234. 
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Ss. 439, 423- A — Power of High Court to 

set aside conviction— Appeal — Joint accused — 
Appeal by some alone, ' 

The High Court is not precluded by S. 439 (5) 
Cr. P. C., from interfering with the conviction 
of an accused who has not appealed where the 
matter comes before the High Court in an 
appeal preferred by his co-accused. Champa 
Pasin V. Emperor. 29 Cr. L. J . 325 : 

108 I. C. 81 ; A. I. R. 1928 Pat. 326. 

Ss. 439, 476— Porocr of High to set aside 

an order— Penal Code {Act XLV of 1860), S, 182 
— Petition before Magistrate asking that enquiry 
might be made — Allegations found to be false— 
Order directing prosecution, legality of — Juris- 
diction — Revision. 

Accused presented a petition before a Magis- 
trate, stating that a certain person was collect- 
ing men and that the accused was under the 
apprehension that the object was to cause him 
some injury, and asked that an enquiry might be 
made through the Police. After the enquiry I 
the Magistrate, holding that the petition was 
false and vexatious, directed the prosecution 
of the accused for an offence under S. 182 
of the Penal Code : Held, that the accused 
having given information to a Magistrate which 
had been held to be false and which was 
intended to cause the Magistrate to use his 
lawful powers to the injury or annoyance of 
another within the meaning of S. 182, Penal 
Code, the order directing the prosecution of the 
accused could not be said to be illegal. The 
mere fact that the High Court would, if dealing 
with a certain matter, have come to a con- 
clusion different from that arrived at by a 
Subordinate Court, is no reason for setting 
aside in revision an order which is not illegal. 
Sadhu Charan Singh v. XJdho Prasad Singh. 

20 Cr. L. J. 821 ; 

53 I. C. 821 : A. I. R. 1919 Pat, 321. 

S. 439 — Power of High Court to set 

aside order of acquittal — Revision— High Court, 
power of interference of — Offence, personal — 
Defamation. 

Although, as a general rule, it is inexpe- 
dient to interfere in revision at the instance 
of a private person rvith an acquittal after 
trial by a competent tribunal, yet S. 439, 
Cr. P. C., undoubtedly confers pow'er 
on the High Court to set aside an order of 
acquittal at the instance of a private prose- 
cutor especially in a case of defamation, where 
the offence is of so essentially personal a 
character that the Local Government would 
seldom be willing to appeal from an acquittal. 
Siinderabai v. Kishore Singh. 20 Cr. L. J. 708 • 
52 1. C. 788 ; A. I. R. 1919 Nag. 64. 

(3)— Power of High Court to 

set aside order of acquittal — Death in course of 
fight— Case compromised by relations of deceased 
— Revision. 

One S was alleged to have been killed in 
the course of a fight. The relations of the 
deceased put in a compromise, which was 
accepted by the trying Magistrate as a compro- 
mise of an offence under S. 325, Penal Code, 
and the accused were acquitted. The District 
Magistrate reported the case for orders of 
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the Judicial Commissioner’s Court pointing 
out ,that the relations had no authority to 
compromise the case on behalf of the 
deceased ; Held, (1) that it was a case in 
which the Court ought, on the merits, to inter- 
fere in revision ; (2) that S. 439 (5) 

Cr. P. C., was no bar to the Court setting 
aside on revision the order of acquittal passed 
without a full trial in the case. Emperor v. 
Ramzan Bachal. 15 Cr. L. J. 553 : 

24 I. C. 961 : 7 S. L. R. 200 : 

! A. I. R. 1914 Sind 134. 

S. 439 — Power of High Court to set 

aside order of discharge by Presidency Magistrate. 

Duty of Magistrate — Revision — High Court’s 
power to interfere in revision to set aside 
order of discharge passed by Presidency 
Magistrate. National Bank of India, Ltd. 
V. Kothandarama Chclli. 14 Cr. L. J. 529 : 

21 I. C. 129 : 14 M. L. T. 200 : 

1913 M. W. N. 728. 

Ss. 439, 562 — Power of Hig/i Court to 

set aside order under S. 562 and pass sentence — 
Revision. 

A High Court cannot set aside an order under 
S. 502, Cr. P. C., and of its own ‘ authority 
substitute for that order a sentence of 
whipping or imprisonment. Emperor v. 
Ghasilc. 16 Cr. L. J. 43 : 

26 I. C. 635 ; 12 A. L. J. 1244 : 
37 All. 31 : A. I. R. 1914 All. 543. 

S. 439 —Poioers of High Court under. 

If a lower Court finds that it has passed an 
illegal order and informs the High Court 
of the mistake, it is competent to 
the High Court to set right the illegality. 
The High Court can do so even when it has 
dismissed the appeai against the order. 
Emperor v, Rashbehari Singh. 36 Cr. L. J. 100 : 

152 I. C. 291 : IS P. L. T. 475 : 
7 R. P. 179 : A. I. R. 1934 Pat. 551. 

S. 439 — Powers of High Court under. 

If the illegality of a sentence is patent and 
has come to the notice of the High Court, 
even in the absence of an appeal by the 
accused, the High Court should deal with. the 
matter in the exercise of its powers iihder 
S. 439. Bhagioan Din v. Emperor. 

35 Cr. L. J. 915 : 
149 I. C. 195 : 11 O. W. N. 444 ; 
6 R. O. 529 : A. I, R. 1934 Oudh 151. 

— S. 439 — Power of revision. 

A High Court cannot interfere under S. 439, 
Cr. P. C,, with proceedings of a Civil Court 
taken under S. 476, as S. 439 must be read 
with S. 436 and the power of revision is ex- 
pressly confined to the records of inferior 
Criminal Courts. An order passed by a District 
Judge under S. 476, Cr. P, C., can only be 
interfered with by a High Court in the 
exercise of its civil jurisdiction under S. 11.5, 
C. P. C. Nga San Chein v. So Okaram, 

17Cr. L.J. 82: 
32 I, C. 674 .• U. B. R. 1915 II, 83 : 

A. I. R. 1916 U. Bur. 13. 
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; — S. 439 — Power of High Court to direct 

rc-hcdring and appeal. 

Though the High Court sliould not, in . 
revision, direct rc-henring of an appeal on the 
ground that the Appellate Court had taken 
a mistaken view of the facts (for that would 
be tantamount to a direction to take the view 
that commended itself to the High Court 
and in effect to direct that an acquittal be 
turned into a conviction), yet the High Court 
can, and should, in proper cases, where the 
Appellate Court has misdirected itself on " a 
point of law, point out the error and direct 
the re-hearing of the appeal. Ma Thnng v. 
Nandiya. 39 Cr. L. J. 623 : 

175 I. C. 547 : 1938 Rang. 121 : 
10 R. Rang. 511 ; A. I. R. 1938 Rang. 193. 

^ — S. 439 — Po-ocr of High Court to direct 

Sessions Judge to re-hear in appeal — Government 
of India Act, 1915 (5 and 6 Geo. V. Gl), S. 107— 
licvision—Iligh Court, potocr of, to direct 
Sessions Judge to rcJicar appeal, 

Bolh under the Cr. P. C. and under S. 107 
of Government of India Act, the High Court has 
power to direct a Sessions .fudge to rc-hcar an 
appeal after obtaining additional evidence. 
Mahomed Zamiruddin v. Emperor. 

19 Cr. L. J. 902 : 
47 I. C. 274 : 3 P. L. J. 632 : 
A. I. R. 1918 Pat. 272. 

— S. 439 — Power of High Court to enter- 
tain time-barred petition— Limitation — Refusal 
to entertain application as being time-barred — 
Revision. ' , 

Where an Appellate Magistrate erroneously 
refuses to entertain a petition on the ground 
that it is time-barred, the High Court can 
interfere in revision under .S. 409, Cr. P. C. 
Srinivasamoorthi v. Narasimalu Naidu. 

28 Cr. L. J. 879 : 
104 I. C. 719 : 26 L. W. 168 : 
39 M. L. T. 18 : S3 M. L. J. 309 : 
1927 M. W. N. 692 : 50 Mad. 916 : 

A. I. R. 1927 Mad. 797. 

S. 439 — Power of High Court to enter- 
tain petition — Revision — Practice— Power to 
entertain petition without insisting on applicant 
going to Sessions Judge or District Magistrate. 

A High Court can entertain an application 
for revision without insisting on the applicant 
going to the Sessions .fudge or tlic District 
Magistrate in the first instance to file the 
application for revision. Gulzari Lai v. Gunga 
Ram. 13 Cr. L. J. 268 : 

14 I. C. 652 : 9 A. L. J. 170. 

— S. 439 — Power of High Court to ex- 
punge — Accused acquitted— Judgment of acquittal 
recorded— Case “not false” according to Magis- 
trate's own impression— Dir ccti 071 that case be 
entered as ‘true' in Police register— Magistrate’s 
own impressiorr and dirccliotr, recorded as part of 
judgment — Revision — Judicial or executive order 
— Government of India Act, 1915 [5 cO C> Geo. 
V. C. Cl) — Acquittal— Hot guilhj — Judicial 
functions — Executive pmvers. 

In a case of extortion against a Police Ofliccr, 
the trying Magistrate, finding the prosecution 


evidence as insufficient and unconvincing, re- 
corded a judgment of acquittal but added that 
his own impression was that the case was “not 
false” and that it should be entered as “true” 
in the Police register. The Police Officer 
sought in revision that that part of the Magis- 
trate’s judgment which cast a slur upon his 
character and was inconsistent with the verdict 
of acquittal may be expunged : He.ld, (1) that 
the order of the Magistrate being a judicial 
one, the High Court had power to deal with 
it under S. 439, Cr. P. C., and that it had also 
power to deal with it under its general superin- 
tendence under the Government of India Act ; 
(2) that as a judicial order the order objected 
to was illegal and inconsistent with the judg- 
ment of acquittal ; that as an executive order 
it had no business to be in a judgment and 
that, therefore, whether executive or judicial, 
it should be expunged from the judgment. No 
suggestions of any kind can be made against 
the accused when a verdict of not guilty is 
recorded except that of establishing his com- 
plete innocence. Even a judgment of acquittal, 
merely xipon the benefit of doubt bein g 
given to the accused by reason of suspicious 
circumstances in the case of the prosecution 
is entitled to be regarded as a complete 
exoneration of the accused. A Magistrate 
exercising judicial functions has to divest 
himself for a moment of his exeeutive powers 
and has to forget himself that he has to deal 
with the person before him as an executive 
nnlhoritv. Birnarayan Singh v. Emperor. 

23 Cr. L. J. 371 ; 

67 I. C. 195 : 3 P. L. T. 239 ; 

A. I. R. 1922 Pat. 97. 

S. 439 — Power of High Court to go into 

cvidcrrcc in revision — Inadmissible evidence, ad- 
mission of— Grossly absurd story — Revision, 

A High Court would be justified in revision 
in going into the evidence if there is something 
grossly absurd or improbable in the story or if 
the lower Court has taken into consideration a 
matter not legally admissible in evidence. 
Habibul Razzaq v. Emperor. 

25Cr. L. J. 961*. 

81 I. C. 609 ; 21 A. L. J. 850 * 
46 All. 81 : A. I. R. 1924 All. 197.. 

S. 439 — PoiccTs of High Court to grant 

leave to compond offence. 

A High Court lias power in re%dsion to allow 
the composition of an offence in a case in which 
a Court of Appeal can allow a composition, as 
S. 439, Cr. P. C., authorizes the High Court to 
exercise any of the powers conferred on a Court 
of Appeal. Shiboo v. Emperor. 

24 Cr. L. J. 854 : 

74 I. C. 1046 : 45 All. 17 : 

A. I. R. 1922 All. 488. 

S. 439 — Pmoer of High Court to interfere. 

Aceused not preferring appeal — Application 
for revision by third party— High Court can 
interfere. High Court Bar Association v. Em- 
peror. 33 Cr. L. J. 339 : 

136 I. C. 717 ; 33 P. L. R. 384 : 

I. R. 1932 Lah. 253 : 

A. I. R. 1932 Lah. 364. 
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llicre is cntiiily between the parties, the 
elenient of doubt is so very strong tbercin 
that tlio conviction must be set aside gix’ing 
benefit of doubt to the accused even on revision 
notwitlislnnding the concurrent findings of fact 
by tbc Courts below. JJrij Kixhorr; v. 
EmvcTor. 40 Cr. L. J. 463 : 

180 I. C. 467 : 1939 O. W. N. 265 : 
1939 O. L. R 140 : 11 R. O, 247 : 
A. I. R. 1939 Oudh 156. 

S. 439— Potecr la set nsidc order oj 

acquittal-^Ecvisinu ogaitisl order of aequittal — 
Ulisapprcciation of evidence, xchether ground for 
interference. 

-Misapprccintion of evidence can afford no 
ground for selling aside an order of aequiltnl ! 
in revision. Sakltnroin v. Mujnhidttddin, I 

31 Cr. L. J. 194 : i 
121 I. C. 51 : I. R. 1930 Nag. 83. | 

S. 439 — Paxcer la set aside order of i 

neqnitlal—ltrvisinn h;/ private jirnseeulnr— Inter- j 
ference— Evidence, improper apprrrinlinri of, j 
xchether pround for intrrferenee—tyarranl rase— , 
Charpe framed -Defenee not satisfactortj— ; 
Procedure. 

Tlie High Court has jurisdicl ion under .S. •f.'Ifi, ■ 
Cr. P. C.. to set aside the order of acipiittul, 
l)ut it will not ordinarily interfere in revision : 
in such eases at the instance of a nrivatc ■ 
prosecutor unless it considers that iulerrcrenee ; 
is urgently dcmandeil in tbc interests of 
justice. )Vlierc a revision petition is liascil 
solely on the ground that the Trying 
Magistrate 1ms not properly appreciated the 
evidenee, it ought to be thrown out ; the 
mere fact that tlie High Court silting ns a 
Court of Apjical may come to n different 
conclusion on fact is no ground for entertaining 
such an ajiiilication. Although in a warrant 
case a Magistrate has, in the first instance, 
thought fit to frame a charge against an 
accused person, it is not incumbent on him 
to convict the accused merely because the 
latter has failed to adduce satisfactory 
rebutting evidence. It is his duly when he 
jiroceeds to judgment to carefully consider 
all the evidence adduced in the case ami the 
[irobabilities and surrounding circumstances, 
and, if at the lime be comes to the coiielnsion 
that the guilt of the accused has not been i 
satisfactorily established, he is bound to 1 
acfiuit him although he may have framed n 
charge against him in the first instance 
Damodar v. Jujhhar Sinpli. 26 Cr. L, J. 1348 • 
89 I. C. 388 : A. 1. R. 1926 Nag. Ils! i 

S. 439 — Poxcer to set aside 

fiequittal. 
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The High Court has power in revision to set 
aside an order for prosecution under S. 470, 
Cr. P. C. Rut the High Court ought not to 
Interfere in revision merely on the ground that 
it disagrees with the opinion of the lower 
Court, but only when it appears that the 
lower Court has acted on merely fanciful 
grounds, on grounds so empty, .so obviously 
wrong that it could not be said to have formed 
a serious judicial opinion. Abdul Jliisen v. 
Emperor. 15 Cr. L. J. 33 : 

22 I. C. 177 : 9 N. L. R. 184 ; 

A. I. R. 1914 Nag. 1. 

S. 439— Powers under, fo rmse order 

of its Juilpes bp Iliph Court- 

Per Oldfield, .f.— There is no power of revision 
under the Cr. P. C. against the judgment of 
one or more .fudges of the High Court in a 
criminal afipeal. The High Court is a Court 
of Heeord ami can direct any rnislafcc of the 
Court Clerk in making up tlic record and in 
general all slips in legal i>rocccdings, to be 
amended by an order of the Court to be ob- 
tained in a summary way. Hut there Is no 
power of review in a' criminal case vested In 
the High (kmrt cither by virtue of any power 
coniern-d by the Cr. P. C. or of the position 
of the High (iourl as a Court of Record or any 
general Inherent jiawer. Kunhamad Ilaji v. 
Emperor. 24 Cr. L. }. 439 ; 

72 1. C. -599 : 1923 M. W. N. 94 : 

44 M. L. J. 450 : 46 M.ad. 382 : 

A. I. R. 1923 Mad. 426. 

S. 439— Practice— Concurrent revis- 

tonal jurirdietinn of Iliph Court and Sessions 
Judpe. 

Ifn remedy which isasked for in the High Court 
can also be oblniued from the Sessions .lodge, 
llie High (hmrl will deeliue to exercise jiiris- 
dietiou iiuless tbere be special reasons to the 
contrary, and will relegate the ji.arty seeking 
relief to the lower Court. .Such is tbc eslnb- 
lisbed jiraetiee of the High Courts of Calcutta, 
.Allabnlmil and llombay, and sboiibl not 
ordinarily be de|)arled from. Musnn liai v. 
Hirieh Itoq. IS Cr. L. J. 863 : 

41 1. C. .831 : 2P. L. W. 115: 

A. 1. R. 1917 P.nt. 596. 


order of 


Where an Aiipollale Court sets aside n eon- j 
vielion on the ground that the proceedings ! 
n the Trial Court were willioul iurisdiction ! 


P V , . , , jurisdiction, 

llic finding being based on a misreading of n 
statutory provision, the High Court is entitled 
to set aside the order of acquittal in revision 
Masala v. Emperor. 27 Cr. L. T. .358 ’ 

92 I. C. 870 : A. I. R. 1926 All. 368'. 

:S- 439— PoTOer to .set aside order of 

prosecution -Revision -Order for vrosecilnnl 


Intcrfcrcncc~.Turisdictiou. 


.S. 439— Prnetier—doinp, into facts in 

revision to determine if re-trial necessnrij. 

Altliougli ordinarily the Higli (hmrt docs not 
go into evidence when exercising its jiower of 
revision under S. I'.IO, Cr. P. C., yet it will 
«Io so in a parlienlar ease, wiien necessary ; for 
instance, to usrettain whether n rc-lienring 
should lie directed. Dhanuhdhari Sinph v. 

Uarihar -Sinph. 4 Cr. L. J. 162 : 

4C.L.J.232. 

S. 439— Practice. 

Neither an application in Revision by an ac- 
cused nor an application by a third party for 
the piir|)ose of informing the Higli Court, 

should be entertained, unless there arc .special 
reasons why the applicant should not have 
gone to the District .Magistrate or the Sessions 
.fudge in the first instance ; but if a .fudge on 
verj’ special grounds decides to intervene, he 
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Court with the recommendation that the order 
should be quashed ; ' Held, that S. 439 does not 
confer jurisdiction to interfere with the order 
of the Civil Court made under S. 476. 'San 
Gaing v. Eniperor. 9 Cr. L. J. 24 : 

4L. B.R. 339. 

Ss. 439, 423 (d), 148 (3)— Poiocr of 

High Court to order costs. 

The High Court has power, under S. 439 
read with Ss. 423 (d) and 148 (3) of the Cr.P.C. 
to pass an order for costs incurred in the 
hearing of a revision petition arising out of a 
proceeding under S. 145 of the Code. Bai Jiba 
V. Chandulal Amhalal. 21 Cr. L. J. 661 : 

94 I. C. 709 : 27 Bom. L. R. 1353 : 

A. I. R. 1926 Bom. 91. 

S. 439 — Power of High Court to order 

punishment in revision — Conviction under S. 324, 
Penal Code — Court sentencing accused to fine 
only. 

The High Court can in revision send to Jail 
a person who has been merely fined if in its 
opinion the circumstances of the case are such 
as to require substantial punishment of impri- 
sonment. Emperor v. Karam Khan. 

in Or T T 010 • 

118 I. C. 540 ; I. R. 1929 Lah. 796 : 

A. I. R. 1929 Lah. 102. 

S. 439 — Power of High Court to order 

rc-lrial — licvision — Acquittal, selling aside of — 
Jurisdiction of High Coiirl—Summary disposal of 
appeal quashing conviction. 

Tlje High Court can, in proceedings under 
S. 439, Cr. P, C., set aside an order passed by 
an Appellate Court quashing a conviction 
where the judgment of the latter Court is very 
summary and contains a very inadequate 
discussion of the evidence or the materials 
placed before it. Where the District Magis- 
trate on appeal, without discussing the evi- 
dence on the record, sets aside the order of 
conviction by a summary judgment, holding 
that the common object alleged in the charge 
had not been established, although the accused 
might have some other common object, the 
High Court in revision set aside tiie appellate 
order and sent the case back for a re-trial by 
the Sessions Judge on a due consideration of 
the evidence on the record. Nabin Chandra v. 
Rajcndra Nath. 18.Cr. L. J. 519 : 

39 I. C. 487 ; A. I. R. 1918 Cal. 392. 

S. 439 (1) — Power of High Court to order 

re-trial by competent Court — Fact of previous con- 
victions of accused not known to Magistrate — 
Accused not charged under S. 75, Penal Code 
{Act XLV of JSGO), and case not referred to Supe- 
rior Magistrate, 

The accused had no less than six previous 
convictions under Ss. 379, 880 and 381, Penal 
Code. This fact was, however, not put before 
the Second Class Magistrate who was trying 
the case under S. 380, Penal Code, and in 
consequence the accused was not charged 
under S. 75, Penal Code, and the case was 
disposed of by the Magistrate liimsolf in- 
stead of being sent up to a Magistrate with 
higher powers under S. 349, Cr. P. C. : Held, 
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that under the provisions of S. 439, Cl. 1, 
the High Court had the power to reverse the 
finding and sentence and order that the 
accused be re-tried by a Court of competent 
jurisdiction subordinate to the High Court or 
committed for trial. Emperor v. Mahadco. 

40 Cr. L.J. 25; 

178 I. C. 248 ; 11 R. O. 100 : 

1938 O. L. R. 472 : 

1938 O. W. N. 1062 ; 

A. I. R. 1938 Oudh 261. 

S. 439 — Power of High Court to quash 

charge — Charge — No offence disclosed. 

A High Court is competent to quash a charge 
and dismiss a complaint, in exercise of its 
revisional powers where no offence is discharged 
by the Prosecution evidence. Tahiru v. Jallu. 

28 Cr. L. J. 1040 : 

106 I. C. 224 : 9 L. L.J. 351. 

S. 439 — Power of High Court to quash 

cha rge — Revision . 

The High Court has power under S. 439, 
Cr. P. C., to quash a charge in a criminal 
case though such power will be exercised in ex- 
ceptional eases only. Amur Nath v. Emperor. 

30 Cr. L. J. 162 ; 

113 I. C. 536 : 10 L. L. J. 485 : 

I. R. 1929 Lah. 184; 

A. I. R. 1928 Lah. 945. 

S. 439 — Power of High Court to quash 

order directing issue of warrant — Revision. 

Parties should not be encouraged to resort 
to the Criminal Courts in cases in which the 
point at issue between them is one which 
can more appropriately be decided by a Civil 
Court. The tendency on the part of litigants 
to do so should be checked by Criminal Courts 
who should be on their guard against lending 
their aid to such procedure. Accused obtained 
a decree against the complainant, which the 
latter alleged had been satisfied by the 
execution of a mortgage-deed by the complain- 
ant in favour of the accused. The latter 
nevertheless took out execution of the decree 
against the complainant, who thereupon filed 
a complaint under Ss. 417 and 420 of the 
Penal Code against the accused ; Held, that 
as the question between the parties, viz., 
whether the decree against the complainant 
had been satisfied or not by the transfer to 
the decree-holder of certain land, could 
more appropriately be dealt with by the 
Execution Court, the complaint should not 
be proceeded with. The High Court has 
pow’er, in revision, to quash an order of a 
Magistrate directing a warrant to issue against 
an accused person. Ladha Shah v. Zaman AH. 

26 Cr. L. J. 287 : 

84 1. C. 351 ; A. I. R. 1925 Lah. 289. 

S. 439— Power of High Court to quash 

pending proceedings — Revision. 

The High Court has power to quash a 
criminal proceeding in its early stages before 
any evidence has been recorded, but this js 
a poH'cr which will be only exercised in 
exceptional cases. The High Court has the 
power of interfering with criminal cases 
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Ss. 439, 195 (1) (a) — Proceedings under 

S. 195 [1) (fi), Cr. P. C. — Complaint under S.195 
( 2 ^ (a ) — District Magistrate ordering Us with- 
drawal tinder S. 195 {5)— Revision, if lies against 
his order. 

Making of a complaint under S. 195 (1) (a), 
Cr. P. C., is not a judicial act but is the act 
of a public servant. Where, therefore, upon 
such complaint being made, the District 
Magistrate orders it to be withdrawn under 
S. 195 (5), such order is not made by him as a 
Criminal Court and hence no revision lies 
under S. 439, against his order. Baba>Dane Shah 
Sulhra v. Gurditta Mai, 39 Cr. L. J. 445 : 

174 I. C. 344 ; 10 R. Pesh. 63 : 
A. I. R. 1938 Pesh. 9. 

S. 439 (4; —Prohibition under, refers 

also to a case where accused has been acquitted 
of one charge but convicted of a minor offence. 

Where a person is charged with an 
offence under S. 325, Penal Code, but is 
acquitted under S. 323, the Appellate Court 
has no power to alter the conviction to one 
under S. 325. Emperor v. Hasan Khan. 

33 Cr. L. J. 162 (2) ; 
135 I. C. 382 : 8 O. W. N. 1299 : 
I. R. 1932 Oudh 30 : A. I. R. 1932 Oudh 25. 

S. 439— Quashing proceedings. 

It it invariably the practice of the High 
Courts to be very reluctant to quash pro- 
ceedings in limine, .dmirbux v. Emperor. 

36 Cr. L.J. 331 (1) : 
153 I. C. 320 : 7 R. S. 130 : 
A. I. R. 1934 Sind 183 (1). 

S. 439 —Qitashitig proceedings. 

Power to quash criminal proceedings at the 
outset is vested in the High Court and will, 
in proper cases, be exercised. Kalumal 
Gelamal v. Kissumal Issardas. 

36 Cr. L. J. 881 : 
156 I. C. 219 : 7 R. S. 228 : 
A. I. R. 1935 Sind 81. 

S. 439 -Quashing proceedings. 

Sub-Divisional Officer finding prima facie 
c.\se against accused — Accused’s explanation 
found reasonable by Sessions Judge — Quashing 
of proceedings in revision is proper. Kuniud 
Nath Chaudliuri w. Brojendra Nath Rao. 

35 Cr. L. J. 29 : 
146 I. C, 366 : 6 R. C. 207 : 
A. I. R. 1933 Cal. 647 (2). 

S. 439 — Quashing proceedings. 

The fact that the case against the accused 
is a weak one is no ground for quashing 
the charge in revision. Nand Lai v. Emperor. 

34 Cr. L. J. 82 : 
140 I. C. 807 : 33 P. L. R. 231 : 
1. R. 1933 Lah. 35 (1) -. 
A. I. R. 1932 Lah. 349 (1). 

— S. 439- Quashing proceedings. 

Where a person has been charged with an 
offence but the charge does not disclose any 
offence, the only course in the circumstances 
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is to set aside the charge and quash the 
proceedings. Varumal Lahnmalv. Emperor ' 

34 Cr. L.J. 1049 : 
145 I. C. 617 : 6 R. S. 36 • 
A. I. R. 1933 Sind 169, 

S. 439— Quashing proceedings. 

High Court has power under S, 439 ,to 
question commitment on a question of law 
I and may either drop proceedings or order fresh 
inquiry. Mohammad Mehdi v. Emperor. (F. B.) 

36 Cr. L.J. 137: 
152 I. C. 667 : 1934 A. L. J. 965 : 
4 A. W. R. 524 : 7 R. A. 365 : 
A. I. R. 1934 All. 963. 

S. 439—“ Quashing of proceedings, ’’ 

meaning of. 

“ Quashing of proceedings ” is a term of 
compendious connotation and the practical 
result of quashing is the setting aside or 
reversal of the order initiating the proceed- 
ings. This power is vested in the High Court 
under S. 439 read with Cl. (1) of S. 423, 
Cr. P. C. S. C. Mitra v. Kali Charan. 

29 Cr. L. J. 102 : 
106 I. C. 694 : 1 Luck. Cas. 653 : 
3 Luck. 287 : A. I. R. 1928 Oudh 104. 

S. 439 — Question of fact — Bombay 

Prevention of Gambling AH [IV of 1887, as 
amended in 1910), S. 12— Question whether place 
is public place is one of fact. 

Whether a place is a place to which the 
public have or are permitted to have access 
within the provision of S. 12, Bombay Pre- 
vention of Gambling Act, is a question of 
fact. The High Court will not ordinarily 
in revision interfere with the findings of a 
competent Magistrate on question of fact. 
Tahirali v. Emperor. 37 Cr. L. J. 876 : 

164 I. C. 58 : 30 S; L. R. 72 ; 
9 R. S. 29 ; A. I. R. 1936 Sind 90. 

S. 439 — Question of Law. 

A question of pure law which may be de- 
cided on the materials already on the record, 
may be taken for the first time before the 
High Court although it has not been taken 
in any of the Courts below. Shailabala Devi 
V. Emperor. (F. B.) 34 Cr. L. J. 1115 : 

145 I. C. 977 : 1933 A. L. J. 1059 : 
6 R. A. 216 : A. I. R. 1933 All. 678., 

S. 439 — Questions of fact — Criminal 

revision — Interference with facts. 

Ordinarily, the High Court will not consider 
the questions of fact in criminal revision, 
but it will do so where the loAver Courts 
have approached the case from a wrong 
point of view and the evidence which has 
been produced in the case has not received 
due consideration. Rangi Lai v. Emperor. 

31 Cr. L. J. 1078 : 
126 I. C. 679 : 7 O. W. N.556; 
A. I. R. 1930 Oudh 321, 

S. 439— Question o'" fact — Revision - 

High Court, interference by, , 

In revision, the High Court will not look, 
into a question of fact which has not been 
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S. 439 (4) (5)— Power of High Court to 

revise order of acquittal. 

The revisionary power granted by S. 430, 
Cr. P. C.j though extremely wide, constitutes 
an extraordinary jurisdiction, to be exercised 
only in exceptional cases and as a last resort, 
after all other available remedies have been 
exhausted. It is essentially a discretionary 
power of control, not to be crystallized by 
action under hard and fast rules, but to be 
left free and untrammelled to the exigencies 
of each case. The High Court has power to 
revise an order of acquittal, otherwise than 
at the instance of the Local Government, 
having a right of appeal against it ; but it will 
ordinarily refuse to exercise that power, be- 
cause every such order is appealable. Upon 
a proper interpretation of S. 439 (4), Cr. P. C., 
a High Court, acting as a Court of Revision, 
is not competent to question an order of 
acquittal upon the merits thereof, or on the 
ground that it takes a different view of the 
fact or of the law applicable thereto. Binda \ 
Prasad v. Bipusudan. 9 Cr. L. J. 211 : 

1 I. C. 238 ; 5 N. L. R. 4. 

Ss. 439, 423 — Poiocr of High Court to 

revise order of discharge by Presidency Magis- 
trate. 

The High Court has power, under S. 439 read 
with S. 423, Cr. P. C., to revise an order of 
discharge passed by a Presidency Magistrate 
and to direct a further inquiry, if there are 
good reasons for doing so, although no ques- 
tion of jurisdiction arises in the case. When 
one of four accused persons jointly charged 
with an offence was discharged by a Presi- 
dency Magistrate, and on appeal by the others 
wlio ivere convicted, the High Court directed 
his evidence to be taken, and on such evi- 
dence being taken and considered, the appeal 
was dismissed and a Rule u’as issued upon that 
person to show cause why the order of discharge 
should not be set aside and the case against 
him inquired into again : Held, that although 
the High Court was not deprived of its juris- 
dietion to revise the order of discharge by the 
mere fact of calling upon the accused to give 
his evidence in the case, yet under the cir- 
cumstances of the case the order of discharge 
should not be set aside and the case against him 
should not again be inquired into. Emperor w. 
Nanda Gopal Roy. 17 Cr. L. J. 428 : 

35 I. C. 988 : 20 C. W. N. 1128 : 

A. I. R. 1917 Cal. 261. 

Ss. 439, 488 — Power of High Court to revise 

order under S. 4SS, Criminal Procedure Code — 
Maintenance proceedings by Chin rvoman against 
Burmese husband — Revision, poiocr of — Proceed- 
ings, whether of civil nature. 

Although the failure on the part of a father 
to maintain a child is not a criminal offence, an 
^ application under S. 488, _Cr. P. C., cannot be 
regarded as a proceeding of a civil nature 
within the meaning of S. 12 (1) of, the Chin 
Hills Regulation. The High Court has, there- 
fore, jurisdiction to revise an order passed in a 
proceeding under S. 488, Cr. P. C., instituted 
by a Chin woman against a Burmese husband. 
Mating V, Mating Tom. 25 Cr. L. J. Ill : 

76 I. C. Ill : 4 U. B. R. 1922 169 ; 

A. I. R. 1925 Rang. 140. 
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~ . S. 439 — Power of High Court to revise 

Session Judge’s order allowing bail. 

High Court can revise Sessions Judge’s order 
allowing bail. Emperor v. Prilam Singh. 

33 Cr. L. J. 335 : 
136 I. C. 709 : 33 P. L. R. 387 : 

I. R. 1932 Lah. 245 : 

A. I. R. 1932 Lah. 433. 

S. 459 -Power of High Court to scrutinise 

evidence — Revision . 

It is not the practice of the High Court to go 
behind a finding of fact in revision, but there 
is no provision of law which debars it from 
going into the evidence in revision if it is of 
opinion that it is necessary to do so in the 
interest of justice. When dealing with a case 
on revision, the High Court has power to 
scrutinise the evidence with a view to find 
out whether the convictions of those of the 
accused who did not appeal from the order of 
the trial Magistrate are justified. Allah Dilta 
v. Emperor. 25 Cr. L. J. 435 ; 

77 I. C. 723 : A. I. R. 1924 Lah. 585. 

S. 439 — Power of High Court to set aside 

a charge — Revision. 

A High Court has the power to set aside in 
revision an order of a Magistrate charging an 
accused person with an offence, but it should 
exercise that power only in very exceptional 
cases. Buta Singh v. Emperor. 

24 Cr. L. J. 118 : 
71 1. C. 246 ; 5 L. L. J. 36 ; 
A.T. R. 1923 Lah. 278. 

S. 439— Power of High Court to set aside 

acquittal — Revision by private prosecutor against 
order of acquittal — Practice. 

A High Court has jurisdiction to set aside 
on revision an order of acquittal at the instance 
of a private prosecutor but it should ordinarily 
exercise this jurisdiction sparingly and only 
where it is urgently demanded in the interests 
of public justice, A High Court has ample 
jurisdiction, under S. 439, Cr. P. C., to interfere 
with an acquittal and remedy the wrong, if 
wrong has been done. S. 439 is expressed in 
the widest terms and vests in the Court an 
absolute and unqualified discretion which cannot 
be restricted by any series of decisions. 
Faujdar Thakur v. Kasi Choudhuri. 

16 Cr. L. J. 122 ; 
27 I. C. 186 : 19 C. W. N. 184 ; 
21 C, L. J. 53 ; 42 Cal. 612 : 
A. I. R. 1915 Cal. 388. 

: — S. 439 — Power of High Court to set aside 

conviction — Revision— Concurrent findings of two 
Courts — Strong element of doubt. 

When a case seems ab initio, improbable and 
there is enmity between the parties, the element 
of doubt is so very strong therein that the 
conviction must be set aside even on revision, 
notwithstanding eoncurrent findings of fact 
by the Courts below. Boori v. Emperor. 

13 Cr. L. j: 712 : 
16 I. C. 520 : 28 P. W. R. 1912 Cr. 
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under S. 430 of the ,Cr. P. C. Uchit Jha v. 
Barhmo Sivgh. 18 Cr. L. J. 759 : 

41 I.'C. 135 : A. I. R. 1917 Pat. 342. 

S. 439 — Revision. 

A complaint under S. 476- is an order 
within the meaning of Ss. 435 and 439, 
Cr. P. C. (read with S. 423), and the High 
Court has power to set it aside in revision. 
Nea Paw U v. Emperor. 6 Cr. L. J. 25 : 

U. B. R. 1907 Cr. P. Code (1) : 

13 Bur. L. R. 338 

S. 439 — Revision — Accused furnished 

with copies of Police diaries— Omission, material, 
in copies — Be-cross-examinalion, right of— Refu- 
sal of Court to allow exercise of right — Irregular- 
ity— Revision— High Court, power of interfer- 
ence of. 

An accused was, under S. 162, Cr. P. C., 
furnished with copy of Police diaries and 
w'ith statements of the prosecution witnesses, 
recorded by the Police. During the pen- 
dency of appeal, it was discovered that the 
statement of one of the witnesses furnished 
to accused was not complete. He thereupon 
applied recalling^ that witness for re-cross 
examination to impeach his credit. The Judge 
rejected the application, assuming that the 
statement made by the witness to the Police 
was untrue : Held, the accused was entitled 
to have the witness re-called for the re- 
cross-examination, and the Judge committed 
a grave error of law in refusing the applica- 
tion, justifying interference by the High Court 
in the exercise of its revisional jurisdic- 
tion. Sadanand Misra v. Ramasraip 

21 Cr. L. T- 289 ; 
55 I. C. 337 : A. I. R. 1920 Pat. 378. 

S. 439 — Revision — Administrative orders 

— Interference. 

The High Court has no appellate or re- 
visional authority over administrative orders 
of a District Magistrate. A public servant 
qua public servant is not subordinate to the 
authority of the High Court as required by 
S. 195 (6) of the Cr. P. C. Arunachalam 
Pillai V. Ponnusami Pillai. 20 Cr. L. J. 78 : 

48 I. C. 878 : 35 M. L. J. 454 : 
8 L. W, 422 : 24 M. L. J. 396 : 
42 Mad. 6 : 1908 M. W. N. 224 : 
A. I. R. 1919 Mad. 610. 
S. 439 — Revision. 

Although a motion for revision lies against 
an order of a Sessions Judge passed in an 
appeal from a conviction by an Assistant 
Sessions Judge in a trial by Jury, it is not the 
intention of the law that the motion should be 
heard as an appeal. All that a petitioner can 
claim in an application for revision of this kind 
is a right to show that the Sessions Judge has 
decided wrongly and he starts with a heavy 
onus. Gajo Singh v. Emperor. 

24 Cr. L. J. 495 : 
72 I. C. 959; 4 P. L. T. 265: 
1 P. L. R. 25 Cr : 1923 Pat. 109 : 

A. I. R. 1923 Pat. 238. 

S. 4Z9~Revision . 

An order of a Sessions Judge or District Magis- 


Cr. P. CODE (1898), S. 439 

trate passed under S. 436, directing commit- 
ment can be quashed by the High Court in the 
exercise of its revisional powers, though not 
under S. 215, but an order passed by the High 
Court itself under S. 526 cannot be so revised. 
In re : Kalagava Bapiah. 1 Cr. L. J. 275 • 

I. L. R. 27 Mad. 54 : 2 Weir 227. 

-S. 439 — Revision — Appeal against con- 
viction dismissed— Recommendation for enhance- 
ment made subsequently — Accused asked to show 
cause — Wheather can show cause against con- 
viction. - ■ 

When an appeal is preferred and it appears to 
the Judge that there is reason to believe that 
an enhancement of the sentence should be con- 
sidered, it is the practice of the Rangoon High 
Court to issue ^ notice- in revision to the 
accused to. show . cause against enhance- 
ment, and the appeal and the revision are 
heard at one and the same time. Where 
a recommendation for enhancement of sent- 
ence has been made to the High Court after 
the decision of the appeal, the accused when 
called upon to show cause against the enhance- <- 
ment of the sentence cannot be allowed to show 
cause against his conviction, but may only show 
cause against enhancement of the sentence. 
The order of the High Court in appeal must be 
regarded as linal, and the accused person can- 
not be heard to show cause against his convic- 
tion. It does not make any difference that 
the accused’s appeal from jail was dismissed 
summarily. Such appeals are dismissed sum- 
marily after consideration of the grounds of 
appeal, in addition to the judgement and, if 
necessary, .the evidence. The King v. Nga Bd 
Suing 41 Cr. L. J. 108 : 

185 I. C. 142 : 1940 Rang 145 : 

12 R. Rang. 181 : A. I. R 1939 Rang. 392. 

— S. 439 — Revision — Application for — 

Disposal of, 

Ordinarily a Judge disposing of a revision peti- 
tion filed by a convicted person or his pleader 
against the propriety of his conviction cannot 
be said to be adjudicating on the question of 
enhancing the . sentence. A Court exercising 
its revisional powers upon a revision petition 
ordinarily deals with the points, raised in the 
petition and has no occasion to travel out- 
side them and consider the whole case upon 
j its merits as the Court that tries, the accused 
I and the Court that hears the appeal, If any, 
does. It might be otherwise, iti a revision case 
taken up by the Court suo motu. In re : Anif 
Sahib 26 Cr. L. J. 583 : 

85 I. C. 727 : A. I. R. 1925 Mad.' 993. 

S. 439 — Revisio7i — Applicaion for— 

lAmitalion on. 

The only limitation to the exercise of the right 
to apply for revision is that an application for 
revision cannot be made both to the Sessions 
Judge and to the District Magistrate, also that 
a petitioner in practice is required to state all 
his grounds for revision in a single petition. 
With these exceptions , there is nothing in the 
! Cr. P. C. to make the disposal of one cri- 
1 minal revision case _a bar to the disposal of 
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^S. 439 — Poioer of revision in cases in- 
volving appreciation of evidence. 

No revision can be entertained ordinarily 
in eases which involve appreciation of 
evidence by Subordinate Courts unless 
exceptional grounds are shown to exist. 
Nanjundayya v. Deveraj Urs. 9 Cr. L. J. 437 : 

12 M. C. C. R. 271. 

S. 439 —Paxoer to interfere. 

Where it is clear that the lower Courts 
have not applied their minds properly to the 
defence set up by the accused and consequently 
there lias been a failure of justice, it is 
necessary for the High Court to interfere. 
Kesimodas Uttamchand v. Emperor. 

35 Cr. L. J. 206 : 

146 I. C. 952 : 6 R. S. 100 : 

A. I. R. 1933 Sind 359. 

S. 439 — Power to interfere with acquittal. 

Appeal — Power of Appellate Court— Accused 
convicted of one offence and acquitted of 
another — Conviction and acquittal based on 
same evidence — Power of Appellate Court to 
alter conviction — Revision — High Court's 
power to interfere with acquittal. Alimuddin 
V, Mcah Jan. 13 Cr. L. J. 457 : 

15 I. C. 89 ; U. B.R. 1911 I, 100. 

S. 439 — Power to interfere rvith charge 

framed during pendency of trial — Revision — High 
Court's jurisdiction to interfere with charge during 
pendency of trial. 

A High Court can, as a Court of Revision, 
under S. 439, Cr. P. C., interfere with a charge 
framed by a Magistrate during tlie pendency 
of tlie trial. Balbir Singh v. Emperor. 

29 Cr. L. J. 1008 : 

112 I. C. 224 : A. I. R. 1929 Lah. 67. 

— S. 439 — Power to order re-trial — Re-trial 

— Appeal not preferred against acquittal — High 
Court, if can order re-trial, 

S. 439 does not prohibit the High Court from 
ordering a re-trial, even where there has been 
an acquittal and there has been no appeal 
preferred by Gov'crnment against such an 
acquittal. The power to order a re-trial is 
unrestricted, and such an order does not 
amount to a conversion of a finding of acquittal 
into one of conviction, which obviously 
means convicting an accused who 
has already been acquitted by a Subordinate 
Court. .Sarda Parsad v. Emperor. 

38Cr. L.J. 521 : 

168 I. C. 17 ; 1937 A. L. J. 143 ; 9 R. A. 623 ; 

1937 A. W. R. 66 : A. I. R. 1937 All. 240. 

Ss. 439, 562 — Power to quash con- 
viction — Revision — Power to quash conviction of 
persons not applying for revision. 

Tlic Higli Court has power on revision to 
quash tlie conviction of the accused who have 
been dealt with by an Appellate Court under 
S. .502, Cr. P. C., even if the convicts have 
not moved the High Court to exercise that 
power. Radha Kishan v. Emperor, 

13 Cr. L. J. 476 : 

IS I. C. 316 : 7 P. W. R. 1912 Cr. : 

67 P. L. R. 1912. 
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~ ■; S. 4Z9— Power to quash proceedings — 
Magistrate consulting Appellate Magistrate- 
Irregularity. 

It is extremely irregular for a Magistrate to 
consult and^ take . the adviee of an Appellate 
Magistrate in regard to proceedings pending 
before himself. The High Court will not, 
however, quash the proceedings on revision 
on that ground alone during the pendeney of 
The trial before the Magistrate although it 
has power to do so at any stage on a proper 
case being made out. In re : Sami Goundan. 

26 Cr. L. J. 421 : 
85 I. C. 37 ; 20 L. W. 937 : 
A. I. R. 1925 Mad. 315. 

S. 439 — Power to quash proceedings— 

Power of High Court to quash proceedings in 
lower Court. 

j' 

The High Court can interfere in revision 
with a pending proceeding where a criminal 
charge is unsustainable on the evidence of 
the prosecution witnesses. It is the duty of 
the High Court to interfere when the facts 
proved do not constitute an offence and the 
continuance of the trial would be an abuse 
of the process of the Court. Abdul Rahim Khan 
V. Emperor. 41 Cr. L. J. 753 ; 

189 I. C. 579 : 1940 N. L. J. 183 : 13 R. N. 67 : 

A. I. R. 1940 Nag. 360. 

Ss. 439, 476 — Power to revise 

order of Civil Court under S. 476 — Order by Civil 
Court under S. 476~Revision. 

S. 439, Cr. P. C., does not confer jurisdiction 
on the High Court exercising criminal 
jurisdiction to revise an order made by a 
District Court under S. 470. Ko Maung Gyi v. 
Ma Ma. 18 Cr. L. J. 121 : 

37 I. C. 473 : 10 Bur. L. T. 13 : 
A. I. R. 1917 L. Bur. 102. 

S. 439 — Power to set aside conviction 

— Revision — Serious discrepancy in evidence for 
the prosecution— Failure of both Courts to take 
notice thereof — Power of High Court to set aside 
conviction on revision. 

A conviction based on evidence containing 
a serious discrepancy of which no notice was 
taken by the lower Courts may be set aside 
on revision. Sadda Singh v. Emperor. 

13 Cr. L.J. 463 ; 
15 I. C. 95 : 8 P. W. R. 1912 Cr. : 

113 P.L.R. 1912. 

S. 439 — Power to set aside eonviction. 

Where the record is before the High Court, 
it can set aside the conviction of a party who 
had not come in appeal if it thinks that he 
should not have been convicted. Abdul Kayum 
v. Emperor. 35 Cr. L. J. 1254 : 

151 1. C. 175 ; 28 S. L. R. 140 : 7 R. S. 43 ; 

A. I. R. 1934 Sind 72. 

S. 439 — Power to set aside conviction — 

Enmity between accused and complainant— Case 
ab initio improbable— Conviction can be set aside 
notwithstanding concurrent findings of fact by 
lower Courts. 

When a case seems ah initio improbable and 
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petence of the lower Court. Gajadhar Lai v. 

EmperoT. ' 22 Cr. L. J. 230 : 

60 I, C. 422 : A. I. R. 1920 Pat. 775. 

S. 439 — Revision— Further enquiry — 

Notice to accused. 

Though S. 437 makes no mentibn of any notice 
to an accused person or recording of any 
reasons, the ordinary practice is that an order 
should not be passed to the prejudice of an 
accused person without giving him an oppor- 
tunity of being heard and it is necessary that 
sufficient reasons should be recorded to show 
that the order is a proper one. Nga Than v. 
Emperor. 13 Cr. L. J . 301 : 

14 I. C. 765 : 5 Bur. L. T. 37. 

S. A29 —Revision— High Court’s power 

to interfere with acquittal. 

As a general rule, the High Court will not, in 
revision, interfere with an order of aequittal j 
but it has the power to do so, and this power | 
may be properly exercised in certain circum- | 
stances. Alimuddin v. Mean Jan. 

13 Cr. L. J. 457. 
T5 I. C. 89 : U. B. R. 1911 I, 100. 

S. 439 — Revision. 

High Court will not interfere where case has 
not been completed in trial Court. Raghunath 
Das V. Emperor. 34 Cr. L. J. 956. 

145 I. C. 400 : 1933 A. L. J. 30 : 

6 R. A. 63 ; A. I. R. 1933 All. 211. 

— — S. 439 — Revision. 

laasmucb as an order under S. 195 is appeal- 
able, the High Court will not interfere in 
revision, but it will do so in respect of an 
order under S. 476, if that order is shown to 
be perverse. Krishnarao v. Sitaram. 

22 Cr. L. J. 151 : 
59 I. C. 855 : A. I. R. 1921 Nag. 91. 

S. 439 —Revision. j 

In case of a Court refusing to make a com- 
plaint and the Appellate Court accepting the 
appeal, revision lies to the High Court under 
S. 439, in all cases whether the Court be a 
civil, criminal or revenue Court. Dhanpal 
Rai V. Balab Ram. 33 Cr. L. J. 178 : 

135 I. C. 594 : 33 P, L. R. 558 : 
13 Lah. 342 : 1. R. 1932 Lab. 130 : 

A. I. R. 1931 Lah. 761. 

S. A29— Revision — Interference at inter- 
locutory stage. 

Ordinarily, the High Court would not inter- 
fere at an interlocutory stage with the pro- 
ceedings, pending before a Magistrate, but 
when it appears that the accused is not guilty 
on the face of the proceedings, the High Court 
will interfere even at an interlocutory stage in 
order to prevent further harassment of the 
accused. In re ; Sripad G. Chandavarkar. 

29 Cr. L. J. 317 : 
108 I. C. 27 : 30 Bom. L. R. 70 : 
52 Bom. 151 : 1. L. T. 40 Bom. 116 : 

A. I. R. 1928 Bom. 184. 

S. 439 — Revision — Interference bn Hish 

Court. 

Per Lindsay, J . — The discretion vested in the 
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High Court to interfere in revision ought to - 
be exercised in all cases where an attempt is 
made to abuse the process of the Court so as 
to prevent parties from resorting to the Cri- 
minal Courts to compel a decision regarding 
matters which properly lie within the cogni- 
zance of the Civil Courts. Wahid Khan v. 
Abdullan Khan. 24 Cr. L. J. 817 • 

74 I. C. 849 : 21 A. L. J. 529 : 
45 All. 656 : A. I. R. 1924 All. 1. 

S. ^“^9 —Interlocutory proceeding — High 

Court, interference by. 

As a general rule the High Court will not 
interfere in interlocutory proceedings. Jai 
Kishen v. Kalla. 21 Cr. L. J. 379 : 

55 I. C. 859 : 2 U. P. L. RT All. 75 : 

A. I. R. 1920 All. 8. 

S. 439 — Revision. 

It is out of the functions of a Revisional Court 
to allow a witness applying for revision of an 
order sanctioning his prosecution for making 
contradictory statements, to start a wholly 
fresh theory in that Court, though that theory 
may be the correct explanation and may . have 
been omitted for any reason. Such a reason 
maybe duly considered in the trying Court 
but a Court of Revision should not interfere at 
the stage of the proceedings. Valias Lalji 
Ramji v. Sutar Arjan Punja. 

7 Cr. L. J. 136. 

S. 439 — Revision. 

Mere delay of the Magistrate in drawing up 
the formal proceeding instead of drawing it 
up immediately on receipt of Police report, 
is no ground for interference in revision. 
Dhunmun Singh V. Baleshwar Prasad Singh, 

■1C f-'r T T 91 • 

146 I. C. 551 (2) : 6 R; P. 275 
A. I. R. 1933 Pat. 601 (2). 

S. 439 — Rivision — Omission in trial 

Court to claim to be dealt with as an European 
British subject — Proper Court 'jOr entertaining 
revision — Revision, whether ‘subsequent stage of 
case.’ 

Proceedings in revision before the High Court 
on a conviction by a trial Court or an Appeh 
late Court are a subsequent stage of the case 
for the purposes of S. 528-B, Cr. P. C., and 
consequently, if an European British subject 
residing in Coorg does not claim to be dealt 
with as an European British subject, either 
in the trial Court or the Appellate Court, it 
is the Court of the Judicial Commissioner of 
Coorg and not the High Court of Madras that 
has revisional jurisdiction over the matter. 
In re : H. B. Babinglon. 38 Cr. L. J. 336 : 

167 1. C. 160 : 1936 M. W. N. 1091 ; 
44 L. W. 755 : 71 M. L. J. 827 : 

9 R. M. 430 ; I. L. R. 1937 Mad. 339 : 

A. I. R. 1937 Mad. 14. 

S. 439 — Revision — Order of acquittal — 

Miscarriage of justice. 

The JHigh Court will, in revision, interfere to 
set aside an order of acquittal which is illegal, 
having been passed on a composition which 
was invalid. Harnam Singh v. Sain Dass. 

24Cr.L.J. 120: 
71 1. C. 248. 
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cannot be said to be acting illegally althougli 
it may be contrary to the practice. Once the 
application has been admitted and the record 
called for, such an objection should not be 
entertained. Sliailabala Devi v. Emperor. (F. B) 

34 Cr. L.J. Ills ; 

145 I. C. 977 : 1933 A. L. J. 1059 : 
6 R. A. 216 : A. I. R. 1933 All. 678. 

S. 439 — Practice — Eevision—Dheretion 

of Coart as to cntcrlaitimenl of application in 
revision. 

It is not the practice of llic High Court to 
entertain an application for revision on the 
criminal side, where there exists a lower Court 
having concurrent revisional jurisdiction, un- 
less a similar application has first been made 
to the lower Court and has been rejected. 
Shafaqat-Uliah v. irnii .-I/imnd Khan. 

7 Cr. L. J. 48 : 

28 A. W. N. 25 : 30 All. 116. 

3 M. L. T. 124. 

S.' 439 — Practice — Revision ~Prcvioits 

concidioa discovered after conviction by a Magis- 
trate— Rc-irial. 
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4 1 J X. me reiiei or not Shnn 

Ahmad v. Qabul Singh. 22 Cr L T 71^ 

C. 875 : 19 A. L. 1. 425 
3 U. P. L. R. All, 77 : 43 All. 497 

A. I. R. 1921 All. 30. 

““'TT'?- 439~Procedwrc— decision District 

Magistrate, whether can make reference agS 
order of Sessions Judge. gamst 


It is not the practice of the High Court in 
India to take action under S. 439, Cr P C 
on a report by a District Magistrate which has*’ 
mr its object, interference with a decision by a 
Court of Session. The proper procedure for a 
District Magistrate who considers an order 
of the Sessions Judge illegal, is to move the 
Public Prosecutor to bring the matter before 
the High Court. Emperor v. Fazal Dad. 

24 Cr. L. J. 573 ; 

73 I. C. 269. 


Ss. 439, 145 — Proceedings under 

S. 145, Cr. P. C.—Parly admitting that he is not 
in actual possession— Possession claimed being 
through tenant— Refusal of Magistrate to take 
further evidence —Whether failure of justice — 
Revision, if lies. 


Where the previous convictions against a 
convict were discovered after his conviction by 
a Magistrate, tl\c Chief Court refused to order 
his re-lrinl with n view to the passing of an 
enlianced sentence. Emperor v. iVar Muhammad. 

3 Cr. L. J. 341 : 
7 P. L. R. 128 : 43 P. R. Cr, 1905. 

Ss. 439, 56Z— Practice— Eaibczzlctncnf 

— Sentence — Letting of accused on probation of 
good conduct — Revision —Interference. 

Allbough in a case of emhcz/.Icmcnt, usually a 
sentence of imprisonment should he [lasscd, 
where the trying Magistrate has given the accused 
benefit of S, 502, Cr. P. C., llie High Court 
will not interfere with his order in revision 
especially after the lapse of a long time. 
Emperor v. Khairati Lat. 29 Cr. L.J. 291 : 
107 I. C. 775 : A. I. R. 1928 Lah,9Z6. 

— s, 439 — Procedure — Criminal trial — 

Cross-e.rnminnt{on of proscculiou witnesses — 
Accused, Tight of, denial of — Revision. 


Where in proceedings under S. 145, Cr. P. C., 
the only possession claimed by a party is that 
of hi.s tenant and admits that he is not in 
actual possession, a refusal by the Magistrate 
to take further evidence cannot be said to have 
resulted in failure of justice to the party and 
the order passed by him will not be open to 
revision, Penumatsa Ranga Razu v. Kandregula 
Sheenixvasa Jagannatha Rao Pantuhi Garu. 

30 Cr r T 077 ■ 
177 I. C. 584 : 1938 M. W. *n‘ 252 
47 L. W. 340 : 1938 1 M. L. J. 453 : 
11 R. M. 346 : A. I. R. 1938 Mad. 654. 

Ss, 439, 145 —Proceedings under S. 145— 

Revision. 

S. 439, Cr. P. C., empowers the t.'hief Court 
to revise an order under S. 145 of the said 
Code, wlicn there lias been a grave irregularity 
or non-compliance with the provisions of the 
Code amounting to an abuse of jurisdiction. 
Lakhnn v. Begam. 4 Cr. L. J. 425 : 

1 P. W. R. Cr. 20. 


No Magistrate or Court can refuse to allow an 
accused person to cross-examine prosecution 
witnesses before the charge is framed. Such a 
procedure is most irregular, and in contraven- 
tion of law. The proper course, in revision, 
where such a procedure has been adopted, is 
for the High Court to cancel the cliargc and 
direct Uic cross-c.xaniination of the witnesses 
to be permitted. In rc : Mathiah Chetty. 

25 Cr. L. J. 556 : 
81 1. C. 44 : 19 L. W. 391 : 

A. I. R. 1924 Mad. 735. 

^S. 439 —Procedure— Revision— Applica- 
tion to lower Court csxcntial before moving High 
Court. 

Before moving the High Court in revision an 
application to the lower Court is an essential 
step in the procedure, irrespective of whether 
the District Magistrate or the Sessions Judge 


Ss. 439, 145 — Proceedings under S. 145 

— Revision, poioers of — Parties to revision. 

The Chief Court will not interfere on revision 
with the order of a Magistrate under S. 145, 
where it is inconvenient and unnecessary to do 
so, even though such order is based on irregular 
procedure, ns it is not usually the practice of 
the Cliief Court to interfere on revision in a 
civil or quasi civil case when the party asking 
for revision has got a regular remedy at his 
command. An omission to make a joint owner 
of the property a party to the revision is 
immaterial where no mention is made of such 
joint owner in the order of the Magistrate and 
only one man has been declared to be in 
possession. Muhammad Sharif v. Dhanpat 
W. 15Cr.LJ.2l9: 

23 I. C. 487 : 15 P. W. R. 1914 Cr. : 
65 P. L. R. 1914 : A. I. R. 1914 Lah. 295. 
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oftheCr. P. C., to set aside an order made by 
a Court of Small Causes directing the prosecu- 
tion of a decree-holder for perjurj’ in respect 
of a statement made by him before that Court, 
nor can such an order be interfered with 
under S. 115 of the C. P. C. Ram Prasad v. 
Emperor. 20 Cr. L. J. 19 : 

48 I. C. 499 : 16 A. L. J. 921 : 

A. I. R. 1918 All. 68. 

S. 439 — Revision — Sanction — Miscel- 
laneous proceedings — Charge — Legal Practitioners 
Act [XVIIl of 1S79), S. U. 

A Pleader purporting to act on behalf of a 
lady filed a compromise. The lady complained 
to Subordinate .Judge that she had not 
authorised the Pleader to compromise, but 
the application was “shelved.” The lady 
then complained to the District Judge who 
directed an enquiry by the Subordinate 
Judge. The Subordinate Judge then held an 
enquiry and examined certain witnesses on 
behalf of the lady. He disbelieved the appli- 
cant, who was a witness, and on the applica- 
tion of the Pleader sanctioned his prosecu- 
tion. This order was confirmed by the 
District Judge : Held, that the High Court 
could not revise this order under S. 439, 
Cr. P. C. ; Held, further, that no revision lay 
on the Civil side, as the Courts below had not 
acted without jurisdiction ; Held, further, ; 
that the shelving of the first complaint was 
not a refusal to entertain the charge, and j 
this complaint followed by the communication ' 
from the District Judge amounted to a “charg- j 
ing of the Pleader in the Court of the * 
Subordinate Judge ” within the meaning of ' 
S. 14, Legal Practitioners* Act. Mazhar Hasan 
V, Saeed Hasan. 9 Cr. L. J. 39 : 

1 1. C. 569 : 28 A. W. N. 273 : 31 All. 38 : 

5 A. L. J. 749. 

S. 439 — Rci'ision— Sanction to prose- 
cute given or refused by a Ciinl Court. 

Where sanction, under S. 195, Cr. P. C., is 
given, or refused by a Civil Court, the High 
Court in the exercise of its Criminal Rcvisional 
Jurisdiction, under S. 439 of the Code, is 
empowered to interfere. It is not expedient to 
put an order of sanction to prosecute into 
the hands of a debtor to use it against his 
creditor. Nazir Hasan v. Dost Muhammad. 

1 Cr. L. J. 120 : 

I. L. R. 26 All. 1 : 1903 A. W. N. 171. 

S. 439 — Revision — Sanction to prosecute 

— Revision— Interference by High Cotirt, when 
justified. 

Where an application for sanction to prosecute 
has been dealt with by tw3 Courts, the High 
Court can only interfere, if at all, in the 
exercise of its revisional jurisdiction under 
S. 439 and then only to prevent a gross and 
pulpable failure of justice. Joti Prasad v. 
Durga Prasad. 25 Cr. L. J. 454 : 

77 I. C. 806 : A. I. R. 1924 All. 461. 
S. 439 — Revision. 

amended in 1923, makes no mention 
of S. 195, which was referred to in S. 439 before 
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the Code was amended. Somabhai Vallavbhai 
V. Aditbhai Parshottam. 25 Cr. L, J. 1123 ; 

81 1. C. 947 : 26 Bom. L. R. 289 : 
A. I. R. 1923 Bom. 347. 

S. 439— Revision. 

Such an order, when made by what is a Civil 
or Revenue Court with reference to the nature 
of its ordinary business, can only be revised by 
the High Court under S. 439, Cr. P. C, 
Shankar Rao v. Shaik Baud. 8 Cr. L. J. 351 • 

4 N. L. R. 140. 

S. 439— jReuisz on. 

Tlie Chief Court has power to revise orders 
passed under S. 470. Emperor v. Barkat Ram. 

12 Cr. L. J. 16 : 
10 I. C. 121 : 158 P. L. R. 1911 : 

38 P. W. R. 1911 Cr. 

S. 439 — Revision. 

The High Court has ;power to interfere on 
revision with an order for prosecution under 
S. 470. Ma Ma v. Emperor. 12 Cr. L. J. 521 ; 

12 1. C. 289 : 4 Bur. L. T. 246. 

S. 439 — Revision, 

The High Court has power to interfere with 
the order of an Appellate Court granting or 
revoking sanction, whetlier in affirmance or 
reversal of the order of the primary Court 
under S. 195 (G), Cr. P. C. Ram Nandan 

Prasad Narain Singh v. Public Prosecutor. 

22 Cr. L. J. 467 : 
61 1. C. 995. 

S. 439— Revision, 

The High Court will entertain [a revision on 
facts where either there is no evidence to 
support the finding or where the finding 
arrived at is perverse or such as no reasonable 
man could have arrived at on the evidence 
produced. Wahid Khan v. Abdullah Khan. 

24 Cr. L. J. 817 : 
74 I. C. 849 : 21 A. L. J. 529 : 
45 All. 656 : A. I. R. 1924 All. 1. 

r — S. 439— Rcul.sioTi. 

The High Court will not ordinarily interfere, if 
the Court refusing to act under S. 344, Cr. P. C.; 
lias exercised a judicial discretion. Chitrala 
Ramiah v. Natukula Ramiah. 

28 Cr. L.J. 812; 
104 I. C. 252 : 26 L. W. 113 : 
39 M. L. T. 14 : 53 M. L. J. 265 : 

1927 M. W. N. 672: 
) 50 Mad. 839 : A. 1. R. 1927 Mad. 778. 

S. 439 — Revision. 

The order of a Sessions Judge passed bn an 
application to revoke a sanction given by a 
Magistrate under S. 105, Cr. P. C., is not open 
to revision by the High Court. Debt Sahai 
V. Raghunath Sahai, 22 Cr. L. J. 349 (b) : 

61 I. C. 173. 

S. 439 — Revision. 

The word ‘conviction’ is used in the Cr. P. C., 
in the sense of verdict as well as in the sense 
of conviction by the Court and in order to 
know the sense in which the word is used in 
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put forward in the lower Courts. Bkagwal 
Singh V. Emperor. 26 Cr. L. J. 932 : 

“ 86I.C. 996 : 6 P.L. T.73 : 

4 Pat. 231 : A. I. R. 1925 Pat. 378. 


S. 439 — Question of sentence — Inter- 
ference in revision. 

Before the High Court would interfere in 
revision on the question of sentence, it should 
be satisfied that the sentence was so un- 
reasonable and so excessive as to require a 
reduction. Murido v. Emperor. 

31 Cr. L. J. 763 : 

125 I. C. 46 : A . I. R. 1930 Sind 58. 

Ss. 439, 440— Qucsiioii of sentence — 

Order in revision that Counsel should he hoard 
only on question of sentence — Legality. 

An order passed by a Judge in revision that 
Counsel should not be lieard on the question 
of the finding but that there should be a 
hearing on the question of sentence only, is 
perfectly legal and one which he has full 
jurisdiction to pass. Sat Narayan Lai v. 
Emperor. 41 Cr. L. J. 876 : 

190 I. C. 225 : 1940 A. L. J. 462 ; 

I. L. R. 1940 All. 539 : 13 R. A. 188 : 

A. I, R. 1940 All. 426. 
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ly or uncurably irregular, as in fact to 

ProLd ° 9 ^c?l!’t.^Si “ 

II. C. 238 : 5 N. L. R. 4/ 


J Rc-trial — Case dotiblhd — Ac- 
cused discharged, ^ 


If after fully considering the evidence in 
a case the trying Magistrate comes to the 
conclusion that the evidence against the ac- 
cused is doubtful and discharges him ac- 
cordingly, it cannot be said that the order 
of discharge is foolish and perverse to justify 
a rc-trial. Khan Zman Khan v. Emperor. 

26 Cr. L. J. 1357 : 

891. C. 397: 1 Lah. Cas, 372 ; 

A. I. R. 1926 Lab. 81. 


S. 439 — Ke-trial. 

^Vhere the High Court sets aside a convic- 
tion in revision on the ground that the 
trial was illegal, it has power to direct a 
rc-trial. Emperor v. Manan K. Mehta. 

27 Cr. L. J. 30 : 
92 I. C. 689 : 27 Bom. L. R. 1343 ; 
4 Bom. 892 : A. I. R. 1926 Bom. 110. 

S. 439— Revision. 


S. 439 — Question of severity of sentence 

— Revision — Sentence, plea of, xchen can be 
urged. 

Where no plcu on the question of the severity 
of the .sentence is urged before the Court 
of Appeal, it cannot be taken in revision 
before the High Court. Mahadco Prasad v. 
Emperor. 24 Cr. L. J. 911 : 

75 I. C. 159 : 21 A. L. J. 654 : 
45 All. 680 : A. I. R. 1924 All. 131. 

S. 439 — Refusal to plead. 

Accused refusing to take part in proceedings 
— Revision from conviction is not barred 
— If iJJrgalily of conviction is brought to 
notice of High Court, they should not re- 
fuse to interfere merely because accused docs 
not wish to challenge order. Shailabala 
Devi v. Emperor. (F. B.) 34 Cr. L. J. 1115 ; 

145 1. C. 977 : 1933 A. L. J. 1059 ; 
6 R. A, 216 : A. I. R. 1933 All. 678. 

S. A29~Rcfusal to plead. 

Even where an accused person refuses to 
plead and .shows himself ready to be sent 
to jail, it is nevertheless the duty of the 
court to shift the evidence for the prosecution 
and refuse to convict the accused if that 
evidence is insufficient to prove a definite 
offence. R. N. Basil v. Emperor. 

34 Cr. L. J. 1053 : 
145 I. C. 736 : 1933 A. L. J. 1112 : 
55 All. 857 : 6 R. A. 156 ; 
A. I. R. 1933 All. 612. 

S. 439— Rc-frial. 

A rc-trial can only be ordered in ca.scs of 
acquittals in which the trial has been rcdical- 
ly and incurably defective. The High Court 
has no power to order the rc-trial of a person, 
who has been acquitted, except on the ground 
that the trial has been illegal, or so radical- 


A High Court always looks with suspicision 
on cases where proceedings under S. 110, 
Cr. P. C., are started against a person after 
the Police have failed to procure evidence 
against him on a charge of substantive offence. 
Bhagal Ptosad v. Emperor, 23 Cr. L. T. 119 : 

65 I. C. 551 : 24 O. C. 317 : 

9 O. L. J. 57 : A. I. R. 1922 Oudh 26. 

S. 439 — Revision. 

A Higl) Co\]rt has no power to interfere 
with such an order in revision. AH Hussain 
Khan v. llarcharan Das. 23 Cr. L. J. 113 : 

65 I. C. 545 : 2 Lah. 305 : 

4 P. W. R. 1922 Cr. : 35 P. L. R. 1922 : 

4 U. P. L. R. Lah. 47 : A. I. R. 1922 Lah. 146. 

S. 439— Revision. 

A High Court should not interfere with 
the discretion of a subordinate Court in the 
matter of the grant of a sanction unless 
there is some prima facie strong ground for 
holding that there is no reasonable pro- 
bability of having a conviction on the sanc- 
tion or that it is otherwise inexpedient to 
award the sanction on the facts of the par- 
ticular case or that the party against whom 
sanction is granted was probably innocent. 
In rc : Narayana Nadan, IS Cr. L. J. 271 ; 

23 I. C. 479 : 1 L. W. 381 ; 

26 M. L. jf. 486 : A. I. R. 1915 Mad. 229. 

S. 439 — Revision. 

A Sessions .Tudge is not the authority to 
whom a District Magistrate, in the cxcercise 
of his powers under S. 95, Cr. P. C., is sub- 
ordinate and consequently it is not open to 
the Sessions .Judge, even if an application 
is made to him, to' interfere under S. 195 
with an order of the District Magistrate 
in appeal granting sanction to prosecute the 
accused. The only remedy of the accused 
is by way of revision to the High Court 
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S. 439 — Revision against acquittal — Non- 

compoundable case Compromise— Acquittal order 
passed without consideration of evidence — Inter- 
ference in revision on application of private 
parly. 

As a rule, an interference is not made in 
revision with an order of acquittal on the 
application of a private party except where 
such interference is imperatively demanded 
in the interests of public justice or where 
the procedure adopted is so irregular or ^ 
illegal as to vitiate the whole trial. , There- 
fore, if in a non-compoundahle case, instituted 
on a private complaint, after completion of 
the prosecution evidence and the framing of a 
charge, the parties file a compromise stating 
that they have settled all their differences 
and have no further dispute left requiring 
determination, and upon this the trying 
Magistrate acquits the accused without an 
appreciation of the evidence and a conside- 
ration of the merits of the case, there is a 
patent error or irregularity which justifies 
interference in revision with the order of 
acquittal. Zahir-ud-Din v. Nasir-ud-Din. 

24 Cr. L. J. 186 : 

71 I. C. 602 : A. I. R. 1924 Oudh 171. 

S. 4Z9— Revision against acquittal — 

Application by private prosecutor— Interference. 

Although the High Court iias jurisdiction 
under S, 430, Cr. P. C., to set aside an 
order of acquittal, it is a settled practice 
that it will not ordinarily interfere in revision 
at tlie instance of a private prosecutor unless 
there has been a miscarriage of justice or that 
interference is called for either in the interests 
of law and order or in the interests of 
public justice or unless the trial has been 
illegal or so radic.ally and incurably' 
irregular as in fact to have occasioned a 
failure of justice. The Court will refuse to 
interfere if the complainant is not anxious 
so much to secure due administration of 
justice as to serve his personal grudge or end 
by attempting to set aside the acquittal. As 
a matter of practice, the Court of the .Judicial 
Commissioner of Nagpur will not go into 
evidence as a rule in revision. It will ordi- 
narily confine its interference to cases of 
exceptional circumstances or where there is 
an error of law and where the question is 
merely as to the application of doubtful 
evidence. Sherkhan v. Anwarkhan. 

28 Cr. L. J. 523 : 

102 1. C. 219 : 23 N. L. R. 40 : 

A. I. R. 1927 Nag. 170: 


S. 439— Revision against acquittal- 

interference, when justified — Police report, use of 
— Final report of investigating officer used with- 
out examining him, effect of— Error of law— 
Ground for setting aside ncqnilial. 

The power of interference in revision with 
a judgment of acquittal is sparingly exercised 
and ordinarily only in cases where it is 
urgently demanded in the interests of public 
ju^iee. But it is neither possible nor ex- 
w- general principles. The 

rem^irf interfere where circumstances 

q ire It. The final report and diary of an 


investigating officer, who was not called as 
a prosecution witness, might be used to 
suggest means of further elucidating points 
which needed clearing up but only of eluei- 
dating them by legal evidence. The use of 
such a report as evidence is an error in law 
but it is not by itself a good ground for 
setting aside an acquittal. An error of 
procedure of a grave character would afford 
ground for interference but not a mere error 
of improper admission of evidence which was 
not essential to the result which might have 
been come to wholly independently . of it. 
Ganga Singh v. Rambhajan Singh.' 

■ 25er. L.J. 1266: 

82 I. C. 274 : A. I. R. 1925 Pat. 165. 

— — Ss. 439, 423 (1) (a) — Revision against 

acquittal— Revision against acquittal by private 
complainant, if can be entertained. 

The High Court can entertain an application 
for revision against an order of acquittal at 
the instance of a private complainant. The 
power appears to be expressly given by S. 439 
as read with S. 423 (1) (a), Cr. P. C., as 
limited by S. 439 (4). Raghunnthmal v.Pati- 
ram. 39 Cr. L. J. 75 : 

172 I. C. 177 : I. L. R. 1938 Nag. 157 ; 
10 R. N. 172 ; A. I. R. 1937 Nag. 394. 

S. 439 — Revision against appellate order. 

No revision lies against appellate order affirm- 
ing order under S. 470. Puma Chandra Dutta 
V. Dhaln. 32 Cr. L. J. 377 : 

129 I. C. 561 : 58 Cal. 374 : 
39 C. W. N. 914 : 52 C. L. J. 87 : 
I. R. 1931 Cal. 209 : A. I. R. 1930 Cal, 72. 

S. 439 — Revision against order of 

acquittal — Procedure to be adopted — Interference 
at instance of private parties— Poroers of High 
Court. 

A High Court has jurisdiction under S. 430, 
Cr. P. C., to set aside an order of acquittal 
but it cannot convert a finding of acquittal, 
into one of conviction and has no alternative 
but to order a re-trial if it is of opinion 
that the order of acquittal- is wrong. It is 
the settled practice of the High Courts not 
to interfere in revision with an order of ac- 
quittal at the instance of a private prosecutor, 
except in those cases in which the Local 
Government is not likely to appeal. The 
High Court, as a Court of Revision, not as 
an Appellate Court, will not go into questions 
of fact and will not ordinarily confine its 
interference to cases of exceptional circum- 
stances or where there is error of law, which 
is illegal, or so radically and incurably irregu- 
lar, as in fact to have occasioned an injustice. 
Ram Chand v. Chautmal. 30 Cr. L. J. 405 : 

115 I. C. 169 : 11N.L.J.242; 
I. R. 1929 Nag. 105 : 
A. I. R. 1929 Nag. 87. 

S. 439 — Revision against order of dis- 
charge— Further enquiry, when to be ordered. 

It is improper to direct further enquiry in a 
case in which the accused has been discharged, 
when the trying Magistrate has considered all 
the evidence produced and lias come to the 
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another revision case arising out of the same 
original trial. It is only when there lias been 
an actual adjudication upon a particular point, 
such as the jurisdiction of the lower Court to 
try the accused or the adequacy of the sentence, 
that the High Court will not review its own 
decision. In re : Anif Sahib. 

26 Cr. L. J. 583 : 

85 I. C. 727 : A. I. R. 1925 Mad. 993. 

— S. 439 — Revision — Application to High 

Court without applying to District Magistrate or 
Sessions Judge, competency of —Practice of Allah- 
abad High Court. 

It is a settled practice of the Allahabad High 
Court to'^efuse to hear an application for revi- 
sion, even after an ex parte admission of the 
application, when the applicant has not first 
applied to the District Magistrate or to the 
Sessions Judge for revision and it is not advisa- 
ble to depart from it though there is no rule 
of Statute Law on the subject. Jadunandan 
Misra v. Shcopahal. 30 Cr. L. J. 1079 : 

119 I. C. 444 : 1929 A. L. J. 514 : 

I. R. 1929 All. 1020 : A. I. R. 1929 All. 272. 

S. 439 — Revision. 

A petition to revise proceedings of a Civil 
Court under S. 105, Cr. P. C. should be filed 
under S. 439 of the Code and not under S. 115 
of the C. P. C. Nallapparaju Venkataramaraju 
v. Medisetti Achayya. 

17 Cr. L. J. 184 (a) : 

33 I. C. 824 :A. I. R. 1917 Mad. 158. 

S. 439— Revision 

As to the further question, whether the 
revisional powers of this Court should be 
exercised and the Magistrate’s order inter- 
ferred with : Held, that the exercise of such 
powers is discretionary and it is not usual 
to interfere (especially where there had been 
an order of acquittal) with the errors of 
procedure, unless there is reason to believe 
that there has been a failure of justice, and 
there did not seem to be any failure of 
justice in this ease, as it was not urged that 
the complainant and his witnesses were not 
heard and, thougli the Magistrate may have ' 
been mistaken, he acquitted the aceused, and 
in the diary, classed the case as probably a | 
false one. Naraynasawmy v. A. Blake, \ 

3 Cr. L. J. 433 ; j 
12 Bur. L. R. 59. I 

S. 439— Revision — Civil Procedure Code \ 

{Act XLV of 1882), S. 622 — Appeal from order 
refusing sanction — Criminal Revision of order 
passed in such appeal after proceedings com- 
menced in Magistrate's Court. 

An order refusing sanction to prosecute, a 
witness for making contradictory statements 
was quashed, and sanction granted by a 
Civil Appellate Court. When the criminal 
proceedings commenced, the witness applied 
for revision of the appellate order under 
S, 439, Cr. P. C. and not under S. 022, 

C. P. C. : Held, that when the Court was an 
appellate one exercising civil jurisdiction, 
the mere fact that a criminal proceeding was 
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instituted by a civil Court, could not change 
the nature of the jurisdiction in revision ; 
that,^ if an appeal lay to a Civil Court re- 
garding the order respecting a criminal pro- 
ceeding, it was reasonable to suppose that 
revision would also lie to the High Court on 
its civil side under S. 622, C. P. C. ; that 
criminal jurisdiction of the High Court would 
not arise until the Criminal Court took 
action ; and that, as the civil Court had 
called upon the Criminal Court to take 
action so far only, all jurisdiction so far was 
exercised in civil capacity and was capable 
of revision only on the civil side, but that 
it was improper to follow this view in pre- 
ference to the rulings of High Courts, which 
laid down that S. 439, Cr. P. C., granted 
criminal revision in a case like this. Valias 
Lalji Ramji v. Sular Arjan Ptinja. 

7 Cr. L. J. 136. 

S. 439 — Revision —Dismissal for default 

— Restoration. 


The High Court has power to re-hear a 
criminal petition dismissed for default, 
Kishen Singh v. Girdhari Lai. 

23 Cr. L. J. 750 ; 
69 I. C. 638. 


S. 439 — Revision — Enhancement of 

sentence — Notice to accused, absence of — Order, 
legality of — Revieiv, power of. 

A reasonable opportunity for the accused to 
be heard is an essential condition precedent 
to the exercise of jurisdiction under S. 489, 
Cr. P. C., where the Court is considering 
the question of enhancing the punishment 
inflicted on the '"accused. Where this con- 
dition is not fulfilled, the Court acts without 
jurisdiction in enhancing the sentence and 
its order is void ab initio and without juris- 
diction and does not operate to bar a fresh 
hearing on the merits. In re : Tadisomu 
Naidu. 26 Cr. L. J. 370 : 

84 I. C. 850 ; 46 M. L. J. 456 : 

34 M. L. T. 218 : 20 L. W. 18 ; 

47 Mad. 428 ; A. I. R. 1924 Mad. 640. 

S. 439— Revision— Failure to examine 

accused. 


It is not incumbent on the High Court in 
revision to set aside a conviction in every 
case where an illegality has been committed,, 
especially when no prejudice^ is shown to 
have been caused by such illegality. The 
High Court in revision is not bound to inter- 
fere in a case in which a Magistrate has 
once examined the accused under S. 342, 
Cr. P. C., but has failed to examine him a 
second time on his taking further evidence 
for the prosecution, unless it is satisfied that 
the petitioner has been, as a fact, prejudiced 
thereby. Hazari Singh v. Emperor. 

27 Cr. L. J. 727 : 
95 I. C. 55 : 8 L. L. J. 90 ; 27 P. L. R. 183 : 

AT T» 1Q7A 


_s. 439~Revision— Finding of fact— 

Interference. 

The High Court will not in revision interfere 
with a finding of fact which is within the com- 
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discretion, but the position must be most 
clearly established that the Magistrate’s de- 
cision was unreasonable and improper before 
the interference of the High Court could pro- 
perly be invoked or expected. Ajo Mian v. 
Emperor. 27 Cr, L. J. 3 ; 

92 I. C. 865 : 6 P.L. T. 626 : 
A. I, R. 1925 Pat. 696. 

S. 439 — Revisional jurisdiction object of 

— Magistrate accepting certain set of facts— 
Finding on such facts — Revision — Criminal 
trial— Revision. 


Cr. P. CODE (1898), S. 439 

S. 43'J, Cr. P. C., is limited only to those 
cases in which the Court is asked to interfere 
at the instance of the party who could have 
appealed, but has not done so. It leaves 
untouched the power of the Court to cxereise 
its revisional powers under Sub-s. (1), S. 439, 
in all other cases. Pars Ram v. Emperor. 

32 Cr. L. J. 700 ; 
131 I. C. 353 : 32 P. L. R, 71 : 
I. R. 1931 Lah. 449 ; 
A. I. R. 1931 Lah. 145. 

S, 439 — Right of accused. 


'Jhe revisional jurisdiclion of the High Court 
under >. 439, Cr. P. C., can always be exer- 
cised in order to prevent a gross and palpable 
failure of justice which means an error of 
fact as is obvious upon the face of the record 
and is not in effect a mistake made by the 
Magistrate as to the question of which set of 
facts should be deemed more acceptable but 
a blunder relating to the question as to 
whether some fact has been proved or not. 
The machinery of the High Court in criminal 
revision cannot be invoked in a ease where 
there was evidence before the Magistrate which, 
if he believed it, would enable him to find 
as he did, and the revision cannot be treated 
as an appeal. Pandita v. Manng Tint. 

39 Cr. L. J. 492 : 
174 1. C, 860 : 10 R. Rang. 438 : 
A. I. R. 1938 Rang. 103. 

-Ss. 439, 476— Revisional jurisdiction — 


Prosecution directed htj a Munsij — Revision of 
Munsif's order — Jurisdictim of a Criminal 
Bench of the High Court to revise the order. 

Application for revision liaving been made 
under S. 439, Cr. P. C., and not under 
S, 022 of tlie Code of Civil Procedure, the 
Criminal Bench has no authority to interfere 
with the proceedings of a Munsif taken under 
S. 470, Cr. P. C. Kali Prosad Chaltcrji v. 
Bhuban Mohini Dasi. ICr. L. J. 21. 

8 C. W. N. 73. 

S. 439 — Revisional jurisdiction, nature 

of. 

Revision — Nature of revisional jurisdiction 
indicated. Emperor v. Ja'Vir Khan. 

36 Cr. L. J. 907 : 
156 I. C. 101 : 1935 A. L. J. 969 
1935 A. W. R. 942 ; 7 R. A. 1056 : 

A. I. R. 1935 All. 814. 

S. 439 — Revisional j^owers of High 

Court. 

Interference in revision is a matter which 
will be undertaken or left open upon a 
consideration of the character of the case 
as a whole and in detail and even though 
High Court has very wide revisional powers, 
not being confined to matters of law alone, 
it will not go into evidence unless it is 
necessary to do so. Phakir Mandal v, Madar 
Vandal. 32 Cr. L. J. 1237 ; 

134 I. C. 915 ; 35 C. W. N. 374 : 
I. R. 1931 Cal. 915 : A. I. R. 1931 Cal. 619. 

— ~S. 429— Revisional powers of Uinh 

Court. ■’ ^ 

The prohibition contained in Sub-s. ( 5 ), 


Revision — Accused is entitled to contend 
that he was convicted on the strength of 
tainted evidence only. Emperor v. .S/iarikor- 
shet Ramshet Uravanc. 35 Cr. L. J. 317 : 

147 I. C. 25 : 35 Bom. L. R. 1040 : 

58 Bom. 40 : 6 R. B. 18 : 

A. I. R, 1933 Bom. 482. 

-S. 429— Right of accused to shoxo 


cause against conviction— Revision— Notice to 
s/iOTD cause against enhancement of sentence. 

It is competent to an accused person, when 
notice of enhancement is served upon him, 
to show from the whole record that he ought 
to liavc been acquitted and he cannot be 
restricted with any considerations that the 
application was in revision only and not an 
appeal. Kala v. Emperor. 30 Cr. L. J. 699 : 

116 1. C. 883 : 1. R. 1929 Lah. 595 : 
30 P. L. R, 437 : A. I. R. 1929 Lah. 584. 

S. 439— Scope — Application for en- 
hancement of sentence, if can be heard after 
dismissal of appeal by accused- Aecused, 
tchclher entitled to rc-hearing to show cause 
against conviction— Finality of judgments— 
Practice as to notice of enhancement. 

j The provision contained in S. 439, Sub-s, C, 
j Cr. P. C., that the accused may, in an 
, application for enhancement of sentence, 

’ show cause against his conviction, does not 
entitle him to do so and to claim a re-hoaring 
on the merits for that purpose where an 
appeal preferred b^’ him against his convic- 
tion has been licard and dismissed by the 
Court before entertaining the application for 
enhancement. Emperor v Jorabhai Kxsanbhai. 

27 Cr. L. J. 1173 : 
97 I. C. 805 : 28 Bom. L. R. 1051 ; 
50 Bom. 783 : A. I. R. 1926 Bom. 555. 

S, 439 — Scope — Order of commitment, 

whether can be ijuashcd in Revision. 

Under S, 439 of the Cr. P,C., a Court has a 
Jurisdiction to exercise the powers of an 
Appellate Court conferred by S. 423 (1) (c) 
and a fortiori to reverse or alter an order or 
commitment passed by a Sessions .Tudge under 
S. 423(1) (6), Cr. P.C, Ram Samujh Lai v. 
Emperor. 25 Cr. L. J. 1375 : 

82 I. C. 767 : 
11 O. L. J. 748 : 1 O. W. N. 525 : 
A. I. R. 1925 Oudh 233. 

S. 439 — Scope. 

S. 439 is not independent of S. 43.7. The 
provisions of S. 437 and 439 must be read 
with the provisions of S. 435. Thakur Dass 
v. Emperor. 15 Cr. L. J. 217 : 

17 O. C. 25 : A. I. R. 1914 Oudh 225. 
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— — S. 439 — Revision-Point not urged be- 
fore Irittl Magistrate or Sessions Judge. 

Where a point is not urged in the Court of first 
instance or before the Session Judge on appeal, 
the High Court will not interfere in revision 
unless there has been a miscarriage of justice. 
Yusuf AH Khan v. Emperor. 

21 Cr. L. J. 96 : 

54 I. C. 496 : A. I. R. 1920 Pat. 518. 

— ^ S. 439 — Revision — Practice — Plea of 

guilty. 

The High Court is not inclined to exercise 
its discretionary powers of revision, in cases 
where the applicant has made undue delay in 
coming to the Court for relief. In a summary 
trial for an offence under the Cantonment 
Code, the Magistrate recorded in his order : — 

“ Finally the accused admits his error in not j 
having complied with the notice and thrown 
himself on the mercy of this Court ; Held, 
that this was equivalent to a plea of guilty, 
and that tlie accused could not be heard in 
revision except as to the extent or legality 
of the sentence. Emperor v. Pultan Lai. 

6 Cr. L. J. 153 : 

27 A. W. N. 204. 

S. 429— Revision — Proceedings under 

S. 476 initiated long before final disposal of 
case, whether liable to be set aside. 

The petitioner lodged a complaint charging two 
persons A and F with offences under Ss. 407 
and 4GS of the Penal Code. An enquiry was 
IveJd in the matter by a Deputy Magistrate, 
who discharged the two accused and by an 
order under S. 470, Cr. P, C., directed the pro- 
secution of the petitioner for offences under 
Ss. 193, 40.’; or 407, Penal Code. The order 
of discharge was not set aside by the Sessions 
.ludge who directed a further inquiry into the 
case. The case then came before anotlier De- 
puty Magistrate, who committed A and F to 
the Sessions Court for trial. Eventually A 
was acquitted by the Sessions Judge, who did 
not expressly find that the case was false but 
contented himself with saying that the case 
as- against A was a doubtful one. After the 
acquittal of A, the proceedings against the 
petitioner initiated by the order of the Deputy 
Magistrate under S. 470, Cr. P, C., which 
had been in abeyance were resuscitated. 

-Thereupon the petitioner applied to the 
Sessions Judge to refer the order under S. 470, 
Cr. P. C ., to the High Court for the purpose 
of having it quashed. The Sessions Judge 
refused the application and the petitioner 
moved the High Court ; Held, that as the 
order under S. 470, Cr. P. C.. was more than 
a year old and as it was made at a time 
when the evidence had not been so fully 
brought before the Court as it afterwards was, 
the order should be set aside and that regard 
being had to what had subsequently happened, 
if proceedings were to be taken against the 
petitioner, they should be initiated afresh. 
Chouduri Mcah v. Emperor. 20 Cr. L. J. 286 : 

50 I. C. 174 : A. I. R. 1919 Cal. 165. 

— ^ S. 439— Revision. 

Questions which the Magistrate should decide 


Cr. P. CODE (1898), S. 439 

cannot be decided by High Court. Atmaram v. 
Emperor. 35 Cr. L. J. 891 ; 

148 I. C. 985 : 6 R. S. 220 : 
A. I. R. 1934 Sind 20. 

S. 429— Revision — Return of properly. 

In making an order for return of property 
under the Cr. P. C., the Magistrate has a wide 
discretion and unless it is clear that he has 
exercised it on some wrong principle and re- 
turned the property to somebody who is 
obviously not entitled to have it, the High 
Court will not set aside his order in revision. 
S. R. Sufarama Ayyar v. Damodaram. 

38 Cr. L. J. 690 : 
169 I. C. 80 : 9 R. M. 680 : 
1937 M. W. N. 53: 
1937 1 M. L. J. 128 : 
A. I. R. 1937 Mad. 313. 

S. 429— Revision. 

Revision against acquittal by private com- 
plainant — Crown not preferring appeal — Prin- 
ciples of interference stated. Rama Murti 
V. Jai Indra Bahadur Singh. 

24 Cr. L. J. 661 : 
143 I. C. 852 : 10 O. W. N. 345 : 

I. R. 1933 Oudh 215 : 
A. I. R. 1933 Oudh 257. 

S. 439 — Revision — High Court, 

duty of. 

When the matter is brought to the notice of 
the High Court in revision, it is its duty to 
satisfy itself that there has been no unreason- 
able delay, that the order passed under S. 476 
is not vexatious and that the charges are not 
of a flimsy character. Sundar Lai v. Emperor. 

23 Cr. L. J. 603 ; 
68 I. C. 817 : 20 A. L. J. 666 : 44 All. 642 : 

A. I. R. 1922 All. 233. 

S. 439 — Revision — Power of High Court 

to set aside order of acquittal. 

In the exercise of its revisional powers, the 
High Court has power to reverse an order 
of acquittal and to direct that further inquiry 
be made or that the accused be re-tried or 
committed for trial. But this revisional juris- 
diction will be exercised sparingly and gene- 
rally in those cases only where there is an 
error of law and procedure patent on the face of 
the judgment. Emperor v. Tirilhdas. 

13 Cr. L. J. 771 : 
17 I. C. 493 : 6 S. L. R. 121. 

S. 439 — Revision — Saticlion to prosecute. 

Where sanction to prosecute is granted under , 
the provisions of S. 19;>, Cr. P. C., by a Civil 
Court, the High Court has no jurisdiction in 
the exercise of its revisional powers on the cri- 
minal side to interfere with such an order. 
Salig Ram v. Ramji Lai. 

3 Cr. L. J. 400 : 
26 A. W. N. 103 : 

3 A. L. J. 394 : 1 M. L. T. 219; 

S. 439— Revision — Sanction for prosecu- 
tion granted by Small Cause Court— Revision- 
High Court, power of, interference of . 

The High Court has no power under S. 439 
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the order of a Civil Court. liamzan Ali v. 
Opporno Charan Clmodry. 7 Cr. L. J. 416 : 

4 L. B. R. 138. 

— ^ Ss. 439, 423 — 5c0jpc of — Accused show- 

ing cause agawst conmetion, whether entitled to 
argue on facts. 

S. 439, Cr. P. C., does, not override the 
express terms of S. 423 and a canvicted person 
in showing cause against his conviction under 
S. 439 (6), Cr. P. C., has only the same right 
as he has when he comes before the Court by 
way of an appeal under S. 423. Uatanasaba- 
palhu Gounda7i v. Public Prosecutor. 

^7 Pf T T 009 • 

164 I. C. 213 : 1936 M. W. N*. 459 ! 

44 L. W. 155 : 71 M. L. J. 231 : 

59 Mad. 904 : 9 R. M. 99 : 

A. I. R. 1936 Mad. 516. 

Ss. 439, 561-A— Scope of— Revision 

— Refusal to accept rccomnicndation o'' Sessions 
Judge, xohether bar to exercise of rcvisiotial 
potcers of Chief Court. 

The refusal of a Judge of the Chief Court 
to accept the recommendation of a Sessions 
Judge at a certain stage of trial to quaslj 
the proceedings, on the ground that there 
was no law under which the Sessions Judge 
could take up the proceedings at that stage 
does not, in any way, operate as a bar against 
the exercise of the jurisdiction of the 
Chief Court under Ss. 439 and 5GI-A of the 
Cr. P. C.j in proceedings initiated before itself 
for quashing the proceeding.s. Sheo Saran 
Vaish v. Jitendar Nath Daw. 29 Cr. L. J. 657 : 

110 I. C. 209 : 5 O. W. N. 357 : 

A, I. R. 1928 Oudh 292. 

S. 439 (4) — Scope of— Bar in S. 429 (4), 

if applies to partial acquittal. 

The bar in Sub-s. (4) of S. 439, Cr. P. C., 
applies to a partial as well as to a total 
acquittal. Where therefore an accused charg- 
ed with murder is convicted under S. 304 (1), 
Penal Code, and thus acquitted of offence 
under S. 302, he cannot be convicted under 
S. 302 in revision. Jado Rahim v. Emperor. 

40 Cr. L. J. 93 : 

178 I. C. 520 ; 11 R. S. 93 : 

1939 Kar. 75 : A. 1. R. 1938 Sind 252. 

S. 439, Sub-s. (4)— 5copc of Penal Code 

{Act XLV of 1S60), Ss. 202, 204— Acquittal 
of murder and conviction for culpable homicide 
not amounting to murder — Power of High Court, 
on application for revision, to cmivcrl finding 
of acquittal on charge of murder into one of 
conviction for murder. 

The accused Avas committed by a Magis- 
trate of the First Class to stand his trial 
before the Court of Session on a charge of 
murder. - At the Sessions trial, he was not 
convicted of murder, but Avas found guilty 
of culpable. homicide not amounting to murder 
and was sentenced to a term of imprison- 
ment. The GoA'ernment AdA'oeate, on behalf 
of the Local GoA'ernment, filed a petition 
for revision in the High Court, with the 
object of obtaining a conviction of tbe ac- 
cused in respect of murder. The learned 
Judges of the High Court accepted the ap- 
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plication for revision and directed that the 
conviction of the accused should be alter- 
ed to a conA'iction under S. 302, Penal Code, 
and they sentenced him to death : Held, on 
appeal to tlie Privy Council (1) that 
although the only charge framed against 
the accused Avas that he had committed an 
offence punishable under S. 302 of the Penal 
Code, viz., murder, , it Avas legitimate for 
Sessions Judge, in vicAv of tlie provisions 
of S. 238, (2) Cr. P. C., to convict him of 
the minor offence punishable under S. 304, 
viz., culpable homicide not amounting to 
murder ; (2) that though the Sessions Judge 
did not record an express finding of acquit- 
tal in respect of the charge of murder, the 
conclusion at AA-hich he arrived at Avas 
tantamount to an acquittal of the accused 
of the charge of murder ; (3) tliat against 
such acquittal, the Local Government could 
have applied to the High Court in pur- 
suance of S. 417, Cr. P. C., and not having 
so appealed, the proAusions of S. 439, Sub-s. (5) 
became applicable ; (4) tliat in "A'icAv of the 
provision contained in S. 439 (4) that noth- 
ing in that section shall be deemed to auhorize 
a High Court to convert a finding of 
acquittal into one of convietion, the learned 
.Judges of the High Court, aa’Iio Avere dealing 
Avith only Avith the application for revision, , 
had no jurisdiction (on the said application) 
to conA'crt the Sessions Judge’s finding of 
acquittal of the accused on tlie charge of 
murder into one of conviction for murder; 
and the prohibtion in S. 439, Sub-s. (4) 
that nothing in the section shall be deemed 
to authorize a High Court to convert a 
finding of acquittal into one of conviction 
cannot be construed as referring only to 
cases where the trial has ended in a complete 
acquittal of the accused in respect of all 
charges or offences. The . Avords of the sub- 
section are clear and unqualified and ap- 
ply equally to a case Avhere the accused 
has been acquitted of the charge of murder, 
but conA'icted of the minor offence of culp- 
able homicide not amounting to murder. 
Kishan Singh v. Emperor. 29 Cr. L. J. 828 : 

111 I. C. 332 : 5 0. W. N. 911: 

28 L. W. 396 : 1928 M. W. N. 749 : 

29 P. L. R. 575 : 33 C. W. N. 1 : 

48 C. L. J. 397 : 50 AH. 722 ; 

30 Bom. L. R. 1572 : 55 M. L. J. 786 ; 

55 I. A. 390 : 26 A. L. J. 1099 : 

A. I. R. 1928 P. C. 254. 

S. 439 (5) — Scope of — Revision— Appeal 

competent — Revision, whether cntertainable. 

Where it is open to an accused person to ap- 
peal and he does not do so, S. 439 (5), Cr. P. C. 
bars the entertainment of application for rcA'i- 
sion. Harbhagioandas Mcthardm v. Emperor. 

22 Cr. L. J. 313 : 

60 I. C. 100 : 14 S. L. R. 173 : 

A. I.R. 1920 Sind 75. 

S. 439 (6)— Scope of-Sub-s. (6) ofS. 429 

only refers to Sub-s. (5). 

Sub-s. (G) of S. 439, Cr. P. C., can only refer to 
Sub-s. (5) of the section and means that, although 
a party who has not appealed cannot be alloAved 
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S. 439 (0), Cr. P. C...in its application to any 
particular case, it is necessary to enquire what 
1ms happened. SupcTiutcndcnt and licmcni- 
brancer of Legal Affairs, Bengal v. Jnanendra 
Nath Ghosc. 30 Cr. L. J. 1038 : 

119 I. C. 304 : 49 C. L. J. 432 : 
33 C. W. N. 599 : 56 Cal. 1145 : 
I. R. 1929 Cal. 781 : 
A. I. R. 1929 Cal. 747. 

S. 439 — Bevision. 

Wlicn an order granting or refusing sanction 
to prosecute under S. Iflo (1) (0), Cr. P, C., has 
been dealt with under S. lOa (0) by the Court 
to whieh appeals from the Court which passed 
the order ordinarily He, the High Court has no 
power to interfere in revision with the order 
passed under S. 105 (7). Kusal v. Badri 
Prosad, 6 Cr. L. J. 372 : 

27 A. W. N. 283. 

S. 439— 2?cufsion—ir/(cn competent — 

Case pending before Sub-Divisional Magistrate — 
Order of bail bp Sessions Judge — High Court, 
whether can interfere— " Any proceedings" in 
S. 439, scope of. 

A High Court has no jurisdiction to entertain 
an application under S. 497 (5) or S. 498, 
against an order granting bail, passed by a 
Sessions Judge in a case pending before a 
Subordinate Magistrate. The powers of the 
High Court under S. 497 (5) arc restricted to 
the cases of persons released by the Trial 
Magistrate; and those under S. 498, enable the 
High Court to release an accused on bail but 
not to order the arrest and commission to 
custody of persons already released on bail by 
the Sessions .ludgc. But proceedings in which 
it is or has been determined whether bail from 
the accused person should be taken or not fall 
within the definition of any proceedings” 
under S. 439, and the High Court has powers 
under that section to interfere and thus to 
control the propriety as well as the regularity 
of orders in such proceedings. Local Government 
V. Giilam Jilani. 25 Cr. L. J. 1363 : 

82 I. C. 755 : A. I. R. 1925 Nag. 228. 

S. 439— Bevision. 

When sanction is given and the aggrieved 
party docs not prefer an appeal against the 
order, the Co urt will not interfere in revision 
on a reference made at a late stage of the 
proceedings. Emperor v. Nathu. 

15 Cr. L. J. 662 (a) ; 
25 I. C. 990 : 8 S.L. R. 21 ; 
A. I. R. 1914 Sind 159. 

S. 439— Bevision. 

Where an application under S, 195 (0), 
Cr. P. C., is made to an Appellate Court 
against the order of the First Court refusing 
or granting sanction to proscoiitc the order 
of the ‘Appellate Court is open to revision 
under S. 439 of the Code. Khnzan Singh v. 
Kirpa Singh. 24 Cr, L. J. 683 ; 

73 I. C. 779 ; 4 Lah. 130 : 5 L. L. J. 372 : 

A. I. R. 1923 Lah. 341. 

S. 439 — Bevision. 

Where in a revision petition to qun.sh 
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proceedings against the petitioner it is alleged 
among other grounds that no offence has 
been committed on the facts as given in the 
complaint, it is not desirable that a High 
Court should give its preliminary finding on 
those facts. Bassarmal Awalmal v. Emperor. 

23 Cr. L. J. 31 : 

64 I. C. 511 : 15 S, L.R. 149, 

S. 439 — Bevision. 

Where there lias been no legal disposal of a 
complaint, no sanction to prosecute the 
complainant on the footing that it is a 
false complaint should be granted. Where a 
complaint is dismissed under S. 203, Cr. P. C,, 
without examining the complainant, the 
latter cannot be prosecuted for offences 
under Ss, 132 and 211, Penal Code, with 
reference to the subject-matter of the 
complaint. On an application in revision for 
setting aside an order granting sanction to 
prosecute a complainant for offences under 
Ss. 182 and 211, Penal Code, the High 
Court has jurisdiction to hold that the order 
dismissing the complaint was wrongly made. 
In re : Ningnppa Bayappa Ghotadki. 

25 Cr. L. J. 960 ; 

81 1. C. 608 : 26 Bom. L. R. 183 ; 

48 Bom. 260 : A. I. R. 1924 Bom. 321. 

S. 439 — Bevision. 

Under S. 439, Cr. P. C.. howcv'cr, tlie High 
Court has power to revise a commitment 
order made under S, 43G of the Code on points 
of law as well as of fact. Sambi v. Emperor. 

19 Cr. L. J. 801 (b) : 
46 I. C. 817 ; 9 L. B. R. 208 : 

A. I. R. 1919 L. Bur. 146. 

Ss. 439 and 195 — Bevision — Sanction 

to prosecute. 

The jielitioncr applied to the District Magis- 
tral e for sanction under S. 195, Cr. P. C., 
for the prosecution of the respondent for 
giving false evidence. The District Magistrate 
rejected this application, but of its own 
motion directed the prosecution of the res- 
potidcnt for giving false evidence with the 
intention of evading payment of income-tax. 
The order of the District Magistrate was set 
aside by the Sessions Judge. The petitioner 
applied for revision, and contended that the 
District Magistrate accorded sanction as Col- 
lector of the District and that his order 
could not be interfered with by the Court 
of Sessions : Held, that the petitioner’s 
application for sanction having been rejected 
by the District Magistrate, his remedy was 
by revision of that order, and there was no 
reason for the exercise by the Chief Court 
on his initiative, the discretion vested in it 
under R. 439, Cr. P. C. ; that an ordpr 
passed by. a District Magistrate ns such epn 
be set aside, on cause shown, by a Court qf 
Sessions, and the order was passed hy 
an ofileinl purporting to act as a District Magis- 
trate. Gurmukh Singh v. Naman. 

1 Cr. L. J. 112 : 
5 P. L. R. 93 : 30 P. R. Cr. of 1903. 
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on District Magistrate — Locus standi of opposite 
party — Practice. 

The power of granting sanctions possessed 
by Appellate Courts ought to be exercised 
carefully, especially when sanction is refused 
by the Court of first instance. Where sanction 
was granted by a Sessions Judge for purposes 
of public justice, and upon a petition for 
revision, the Rule was issued on the District 
Magistrate and a Counsel applied to be heard 
on behalf of the opposite party: Held, that 
in accordance with the practice of the High 
Court, the opposite party had no locus standi 
to be heard. Jhalan Jha v. Buchar Gape. 

1 Cr. L. J. 850 : 
I. L. R. 31 Cal. 811. 

S. 440 — Right of hearing. 

Under S. 440 no party has any right to 
be heard either personally or by pleader before 
any Court while exercising its powers of revi- 
sion. Hafiz Khan v. Emperor. 

26 Cr. L. J. 527 : 
851. C. 367: 1 O. W. N. 878 : 
A. I. R. 1925 Oudh 558. 
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which, in most cases, would be sufficient to 
warrant interference by the High Court. But 
where the reports submitted under S. 441 
contain good grounds for the decision, they 
may be considered as setting forth the reasons 
for the conviction, and if no substantial failure 
of justice has resulted, the High Court will 
not interfere. In re : Dervish Hussain. 

24 Cr. L. J. 84 : 
71 1. C. 212 : 17 L. W. 18 ; 44 M. L. J. 84 : 

32 M. L. T. 100 : 46 Mad. 253 : 
A. I. R. 1923 Mad. 185. 

S. 442 — Application— ir/jeu to be made. 

Inasmuch as an application under S. 442, 
Sub-cl. (1) (c), for determination of the 
prisoner’s Status must necessarily preeede 
an application for leave to appeal, where no 
application for leave to appeal can be 
presented, the time for appealing having 
expired, the application for determination 
of the prisoner’s status is also not maintainable. 
Thomas v. Emperor. 27 Cr. L. J. 1304 : 

98 I. C. 248 : 53 Cal. 746 : 
A. I. R. 1926 Cal. 1203. 


S. 440 — Right to be heard — Applicant 

released on bail — Disappearance of applicant. 

A person who applies for revision to the 
High Court and on being released on ball 
disappears and is not to be found, is not entitled 
to be heard through his pleader, and the High 
Court may refuse to proceed with his applica- 
tion, Har Narain Prasad v. Emperor. 

24 Cr. L. J. 240 : 
71 I. C. 704 : A. I. R. 1923 All. 327. 

S. 441. 

See Cr. P. C. 1898, S, 370. 

Ss. 441 — Scope— Presidency Magistrate 

discharge by, on particular ground —Report under 
S. 441, giving different ground, legality of. 

S. 441 of the Cr. P. C. is not enacted to 
enable Presidency Magistrates to give fresh 
reasons for their decisions contradictory to 
those already given, but to enable them to 
supply reasons where in exercise of their 
privilege under S. 370 of the Cr. P. C., tiiey 
have given no reasons at all. Swarnammal v, 
K. Munuswariii Chetly. 31 Cr. L. J. 460 • 

122 I. C. 800 : 1929 M. W. N. 893 : 

A. 1. R. 1930 Mad. 225. 


S. 441— Scope -5. 441, scope and effect 

of— Presidency Magistrate -Reasons for convic- 
tion, omission to record — Grave irregularity 

High Court, when will interfere. 

S. 441, Cr. P. C., merely allows a Presidency 
Magistrate to supplement the reasons which 
have already been stated under Ss, 203 and 
370, for convicting an accused person. 
In re : Dervish Hussain. 24 Cr L J 84 • 

71 1. C. 212 : 17 L. W. 18 : 44 M. L.' J.' 84 • 
32 M. L. T. 100 ; 46 Mad. 253 ; 

A. I. R. 1923 Mad. 185. 


S. 441— Scope. 

The effect of S. 441 is not to abroscab 
the terms of S. 203 or S. 370 and the omissioi 
to record reasons is a grave irregularis 


S. 443. 

See also Cr. P. C., Ss, 203, 408. 

S. 443 — Applicability. 

Procedure prescribed by Chap, -XXXIII, 
Cr. P. C., can be availed of even in the. course 
of a trial of tlie offence of murder. 
A. Armstrong v. Emperor. 33 Cr. L. J. 529 : 

137 I. C. 763 : 33 P. L. R. 578 : 
I. R. 1932 Lah. 352 : A. I. R. 1932 Lah. 490 (2). 

S. 443 —Applicability . 

The provisions of S. 443 are not applicable 
to proceedings under S. 107. Mr. IF. G. Christy 
V. Mrs. Doris Christy. 35 Cr. L. J. 505 : 

147 1. C. 997 (2) ; 35 P. L. R, 26 8 : 
6 R. L. 438 : A. I; R. i933 Lah. 1019. 

S. 443— Both parties Europeans — 

Accused and complainant both being European 
Briti.sh subjects, effect of. 

No special procedure is prescribed where 
both tlie accused and the complainant are 
European Britisli subjects and the Magistrate 
trying the case need not be a Justice of the 
Peace. Bombardier I. E. Barns^icld v. Emperor. 

30 Cr. L. J. 918 : 
118 I. C. 438 : 1. R. 1929 Lah. 774 : 

A. I. R. 1929 Lah, 187. 

S. 443— Claim — Proof of. 

Wiiercas in a claim to be dealt with as 
European British subject or an Indian British 
subject or a European not being a European 
British subject or an American, the claimant 
has to prove his own status, in a claim to be 
tried under the provisions of Ch. XXXIII, 
Cr. P. C., the claimant may or may not "have 
to do so. If the latter claim is based upon 
S. 443 (1) (a), claimant has to prove that the 
complainant and the accused persons or any 
of them are respectively European and Indian 
British subjects or Indian and European 
British subjects. If it is based upon S. 443 (1) 
(6) claimant will have to prove that in v iew 
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conclusion that that evidence did not make 
out a prima facie case. Where a lilagistrate 
completes an enquiry and discharges the accused, 
further enquiry should not be ordered except 
for very strong reasons. Bhaulal v. Kallu. 

31 Cr.L.J. 279 : 
121 1. C. 671 : A. I. R. 1929 Nag. 360. 

. — Ss. 439 ^ 475 — itevision by District 

Magistrate-Magistrate ordering prosecution under 
S. 476 — itevision by District Magistrate— Juris- 
diclion. 

Where an order to prosecute a person is 
passed by a Magistrate under S. 47G, Cr. P. C., 
the District Magistrate has no jurisdiction to 
interfere, it is only when sanction to prosecute 
has been granted under S. 193, that the Dis- 
trict Magistrate has such powers. Sita Jiam v. 
Emperor. ~ 24 Cr. L. J. 658 : 

73 I. C. 690 : A. I. R. 1923 All. 597. 

S. 439—Ilcvision, grounds for— In- 
ferences not toarranted by evidence. 

Inferences not warranted by the evidence, 
drawn to the prejudice of the accused arc good 
grounds for a criminal revision. Nga Shwc 
Kyaw V. Emperor. 18 Cr. L. J. 116 : 

37 1. C. 468 ; A. I. R. 1917 L. Bur. 93. 


S. 439 — Revision in interlocutory orders. 

There is ordinarily no justification for a High 
Court to take up in revision what are really 
interlocutory matter.s in a Criminal Court. 
Jagan Parshad v. Emperor. 

32 Cr. L.J.82 (a) : 
128 I. C. SO : 31 P. L. R. 893 ; 
I. R. 1931 Lah. 2; 
A. I. R. 1930 Lah. 346. 

S. 439 — Revision of interlocutory orders 

during pendency of suit. 

The High Court will not interfere in re- 
vision with an interlocutory order passed in a 
case pending in a subordinnlc Court unless it is 
of an exceptional nature and one test of its 
being of exceptional nature is that a bare state- 
ment of tijc facts of the case without an}' 
elaborate argument .should he suflicient to con- 
vince the High Court that the ease is a fit one 
for its interference at an intermediate stage. 
Where a Magistrate in a proceeding under 
S. 488, Cr. P. C,, against tlic husband, re- 
jected certain letters written by the wife to 
the husband ns inadmissible under S. 122, 
Evidence Act ; Held, that the order being a 
purely interlocutory one and not of an excep- 
tional elinractcr, the High Court would not 
interfere with it in revision during the pen- 
dency of the case in the subordinate Court. 
Dontca v. Mrs. Donlca. 32 Cr. L. J. 145 : 

128 I. C. 542 : 1. R. 1931 Lah. 78 : 
31 P. L. R. 809 : A. I. R. 1930 Lah. 881. 


S. 439— Revision on facts. 

The power of the High Court to interfere in 
revision on facts is one that should be very 
sparingly exercised. Muhammad Zabur v. 
Emperor, 25 Cr. L. J. 278 

76 I. C. 870 ; 9 O. L. J. 488 
A. I. R. 1923 Oudh 8, 


Cr. P. CODE (1898), S. 439 

S. 439 — Revision on order by Civil 

Court under S. 476— Whether lies— Civil Proce- 
dure Code (Act V of 1908), S. 115— Sanction to 
prosecute— Sanction granted by Civil Court under 
S. 476, Criminal Procedure Code— Revision- 
High Court, poiocr of interference of— Law appli- 
cable— “Inferior Criminal Courts,” meaning of. 

An order passed by a Civil Court under 
S. 4'7C, Cr. P. C., is open to revision by the 
High Court only under S. 115, C. P. C., and 
not under S. 439, Cr. P. C. Babiilal v. Em- 
peror. 21 Cr. L. J. 270 ; 

55 I. C. 286 : 16 N. L. R. 23 ; 
A. I. R. 1920 Nag. 146. 

S. 439 — Revision, propriety of. 

Tlie accused, licensed sub-contractors, for sale 
of liquor in a Native State, were found travel- 
ling in train at a station in British territory 
proceeding to their place of business in the 
State with liquor which they had purchased 
in the State under a State Pass. As they 
failed to obtain a Pass from the Collector of 
the District in which they were found travelling, 
they were arrested and charged with an offence 
under S. 4G (c) of Act XH of 1890, but 
acquitted by the trying Magistrate on the 
strength of remarks on page lOG of the Punjab 
Excise Pamphlet. The District Magistrate 
reported the case to the Chief Court for re- 
vision under S. 488, Cr. P. C. : Held, that inter- 
ference on revision would be quite improper, 
it being open to Government to appeal if they 
so desired. Emperor v. Gurdii Singh and Ram 
Ditla. 1 Cr. L. J. 30 ; 

5 P. L. R. 1. 

S. 439 -Revision, when can be granted — 

Prosecution under S. 193 — Lower Court's concur- 
ring order, if can be revised. 

Revision can only be granted, if there is some 
error of law, some irregularity, or some abuse 
of or failure to exercise jurisdiction. It is 
inadvisable for the High Court to interfere 
in revision when two Courts have concurred 
in holding that a prosecution is in the in- 
terests of public policy. In case of a prosecu- 
tion under S. 193, I. P. C., such a course 
is not even in the interests of' the accused 
person as it deprives him of the only means 
of clearing his character, which would other- 
wise remain affected by the fact of the com- 
plaint having been made and endorsed by the 
Court of Appeal. Beliari Lai Sud v. Emperor. 

41 Cr. L. J. 204 : 
185 I. C. 588 : 41 P. L. R. 652 : 
12 R. L. 313 : A. I. R. 1939 Lah. S29. 

Ss. 439. 520 —Revision, tese of powers. 

Neither under S. 439, nor under S. 520, will 
the High Court exercise its revisional juris- 
diction except as a Court of last resort. 
Emperor v. Hussain Shah. 1 Cr. L. J. 764 : 

17 C. P. L. R. 17. 

S. 439— Revisional interference — 

Grounds for. 

If a good case is made out that the Magistrate’s 
rcfu.sal to summon the witnesses was outside 
the limits of a reasonable discretion, the High 
Court would interfere with the exercise of such 
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English parents, though not controverted by 
the Crown by a counter-affidavit is hearsay 
evidence and is not sufficient to establish the 
status of the accused as a European British 
Subiect. Thomas v. Emperor. 

27 Cr. L. J. 1304 : 
98 I. C. 248 : 53 Cal. 746 : 
A. L R. 1926 Cal. 1203. 

— -S. 443— Record of finding — Absence 

of— Effect of. 

_ The omission of the District Magistrate to 
record his separate finding on the application 
uider S. 443, does not invalidate his proceed- 
ing if his committal order implies that he 
had come to a finding. It is sufficient that 
he decides under S. 443 that the case ought 
to be tried under the provisions of Chap. 
XXXIII, arid consequently commits the case 
for trial to the Court of Session under S. 440 
( 1 ). M. I. Mamsa v. The King. 

39 Cr. L. J. 470 : 
174 I. C. 824 : 10 R. Rang. 433 : 
A. I. R. 1938 Rang. 105. 

S. 443 — Scope. 

An Indian British subject has certain privi- 
leges just as a European British subject has 
under Ch. XXXIII. The distinctive rights of 
a European British subject are detailed in 
Chap. XLIV-A, which also deals with the 
distinctive rights of an Indian British subject. 
The determination of this question of the 
class of British subjects is necessary for the 
application of the provisions of S. 275, in the 
case of the Jury and the provisions of S. 284-A, 
in tlic case of Assessors. Hay v. Emperor. 

26 Cr. L. J. 1217 : 
88 I. C. 833 :'2 O. W. N. 469 : 

28 O. C. 230 : A. I. R. 1925 Oudh 469. 

S. 444 — Proviso —Complaint by Euro- 
pean British subject as public servant, effect of. 

Where a public servant makes a complaint 
under the orders of Government as such public 
servant, Chap, XXXIII of the Cr. P. C. has 
no application to the case. Emperor v. Zahir 
Haider. 27 Cr. L.J. 1041 : 

97 I. C. 17 ; 7 P. L. T. 367 : 
A. I. R. 1926 Pat. 566.. 

S. 444— Proniso — Object of — European 

British subject — Public servant, complaint by — 
Personal knowledge or interest of complainant, 
effect of — Procedure. 

The proviso to S, 444 is intended to exclude 
generally from the application of the definition 
of “ complainant” in that section, public 
prosecutors and public servants, etc,, who 
make complaints or lodge information before 
the Police in their official capacity as such 
public prosecutors or puelic servants, etc., 
irrespective of whether or not they have a 
personal kno^Vledge of the facts or a personal 
Interest in the case. Burchell v. Emperor. 

27 Cr. L. J. 770 : 
95 I. C. 306 : 20 S. L. R. 178 : 

A. I. R. 1926 Sind 230. 

S. 446 — Applicability — European 

British subject, waiver by, of right to be tried as 
suchy effect of — Appeal — Ooterty proper. 
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The result of waiver is to render Ss'. 408 and 
44C inapplicable to the case and the accused 
has no right of appeal to the High Court. 
Dawson Doivning v. Emperor. 18 Cr. L. J. 986 • 
42 I. C. 602 : 2 P. L. W. 79 • 
A. I. R. 1918 Pat. 59. 

S. 446— Commitment — Duly of 

Court. 

Before a Magistrate makes a commitment 
under S. 440 (1), he must consider whether 
there are grounds for discharging the accused 
under S. 209 or S. 203 and he cannot do 
this without taking the evidence for the 
prosecution. Emperor v. K. T. Keshan. 

35 Cr. L. J. 174 (1) ; 
146 I. C. 879 (1) : 12 Pat. 707 ; , 
14 P. L. T. 726 : 6 R. P. 290 : 
A. I. R. 1933 Pat. 677 (1). 

S. 446 — Commitment — Duty ~of Court. 

Before an accused is committed to the 
Court of Sessions, there must be some evi- 
dence on the record to prove aprimafacie 
case against him. In the absence of such 
evidence, it is not permissible to a Magistrate 
to commit the accused to take his trial in 
the Court of Session. The Second Class 
Magistrate cannot hold an inquiry, in view 
of S. 29-A of the Cr. P. C., into a case under . 
Ss. 403, 417 and 427, Penal Code, being 
punishable otlierwise than with fine not 
exceeding Rs. 50. In such a case it is incum- 
bent upon him to direct tlic complainant to 
make a complaint to a Magistrate who 
is empowered to hold a preliminary inquiry 
before committing the accused to the 
Sessions. Wiierc the offences mentioned in 
the complaint are all triable by a Second 
Class Magistrate and the fact that the 
accused is a European British subject is not 
admitted by the comjilainnnt and is not 
known to the Magistrate at the time the 
warrant is issued, it is open to the accused 
to submit to the jurisdiction of the Magistrate. 

G. A. SI. George v. Uma Dull Sharma. 

40 Cr. L, J. 917 : 
184 I. C. 313 : 1939 A. L. J. 574 ; 
12 R. A. 217 ; I. L. R. 1939 All. 851 : 
1939 A. W. R. 570 ; A. I. R. 1939 All. 602. 

S. 446 (1) — Conditional release — 

Validity of. 

There is nothing in tliis section to empower 
the Magistrate to add any other condition. 
Order that tlie accused be released 
provided “ a responsible gentleman comes 
forward to take care of her outside Karachi”, 
cannot be sustained. Narain Shnnker Kaunsh v. 
Emperor. 35 Cr. L. J. 200 : 

1461. C. 850 : 6 R. S. 94: 

» A. I. R. 1933 Sind 267. 

S. 446 — Duty of Court. 

In suitable cases it is the duty of a 
Magistrate to issue warrant of arrest. The 
position of an accused person should not 
influence tlie Court, but before exercising the 
power vested in the Magistrate, lie should 
take some trouble to satisfy himself that 
the statement of the complainant was based 
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S.''439 — Scope. 

S. 439 simply ^sets out ’ the revisional 
powers of a High Court. It'does not purport 
to qualify, add to, or detract from any of the 
provisions of S. 435, and has to be read 
along with that section in order to find whether 
certain proceedings are open to revision by 
the High Court. The words in S. 439, " the 

record of which has been called for by itself’,, 
are not used in contradistinction to " which 
otherwise comes to its knowledge”, and these 
latter words cannot be read so as to have 
reference to a petition. Udai Bhan Parlab 
Singh V. Ram Samajh. 18 Cr. L. J. 100 : 

37 I. C. 308 : 3 O. L. J. 546 : 
19 O. C. 136 : A. I. R. 1917 Oudh 400. 

S. 439~Scope. 

Under S. 439 of the Cr. P. C. a High Court I 
has pow'cr to revise an order made under 
S. 476 (1) and to direct that the proceedings 
started under S. 476 (2) should cease. Nga 
San Tin v. Emperor. 13 Cr. L. J. 492 (a) ; 

15 I. C. 492 : 5 Bur. L T. 107 : 

6 L. B. R. 49. 

S. 439 (5) — Scope. 

An order of-^conviction without sentence 
under S. 562 is appealable under S. 408. No 
revision can be entertained wliere an 
appeal is allowed. Ma Chit Su v. Emperor. 

11 Cr. L. J. 152 : 
4 I. C, 1027 : 5 L. B. R. 129. 

S. 439— Scope of— Campensalion order 

— Illegal order in favour of accused — When can 
be set aside. 

Although the interests of justice require 
that ordinarily an accused person should 
have notice of any proceeding in which an 
order awarding compensation to him is to be 
set aside, he cannot be deemed an accused 
on his defence within the meaning of S. 439 
(2), Cr. P. C., so that if after proper attempts 
have been made, he cannot be served, an 
illegal order for compensation passed under 
S, 250, Cr. P. C., must not necessarily stand 
for ever. Moreover, S. 439 (2) must be read 
with Sub-s. (1) of the same section and the 
frame of the whole section has application 
to an accused charged with some offence and 
not to an accused to whom compensation has 
been ordered to be paid. Jumo Sileman v. 
Ilashim Umar. 38 Cr. L. J. 783 : 

169 I. C. 431 ; 31 S. L. R. 51 : 
10 R. S. 3 : A. I. R. 1937 Sind 125. 

S. 439— Scope of. 

Guilty persons should not be allowed to 
escape on basis of unsubstantial technicality. 
Abdul Rahman v. Emperor. 36 Cr. L. J. 982 : 

156 I. C. 678 : 62 Cal. 749 ; 

8 R. C. 21 ; A. I. R. 1935 Cal. 316. 

S. 439 — Scope of — No revision lies from 

order of Magistrate under Railways Act (IX of 
1S90),S. 113 (4). 

Under S. 113 (4), Railways Act, an order of 
a Magistrate is merely an administrative or a 
ministerial order and the proceedings before 
him arc not criminal proceedings in a Criminal 
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Court within the scope of the Cr. P. C. and, 
therefore, such, an order i is not open to revi- 
sion. Secretary of Stale for India yr. Gobindram 
Jaichandrai. 31 Cr. L. J. 952 ; 

126 I.'C. 58 : A. I. R.' 1930 Sind 162. 

S. 439 — Scope of — Revision — Argument 

ad miseri'eordiam. • 

An argument 'ad miscricordtain is out^of place 
in a Court of Revision which is concerned with 
law and procedure. Ram Harak •v.^Emperor. 

32 Cr. L. J. 124.(a) : 
128 I. C. 275 : 7 O. W. N. 751 ; 

I. R. 193i:Oudh 35 : 
A. I. R. 1930 Oudh 80. 

S. 439 — Scope of — Revisional poivers 

under — Interference at interlocutory stage of cri- 
minal proceedings. 

Under.S.'439,’Cr.'.P,rc., High] Court’s revi- 
sional powers are only exercisable to reetify 
any illegality, irregularit 5 ', impropriety or 
mistake appearing on the face of the record of 
any proceeding in any inferior Court. While 
it is not desirable to crystalise or restrict the 
revisional powers of a High Court, these 
powers are to be exercised with circumspection 
and care, and are discretionary. The High 
Court is restricted to what appears on the 
record of the proceedings in the inferior Court 
and it would appear improper in considering 
the question of the propriety or legality of 
any such proceedings or integral part thereof 
to take into consideration matter entirely 
extraneous to the record of such proceedings. 
The Judicial Commissioner’s Court does not 
interfere at an interlocutory stage of a crimi- 
nal proceeding save where exceptional circum- 
stances cailed for the exercise of its revisional 
jurisdiction ; for example, when it was 
apparent on the face of the record that there 
was no ground at all for the institution of 
criminal proceedings or for the continuation of 
such proceedings already instituted. Emperor 
V. Jumo Machhi. ' 41 Cr. L. J. 568 : 

188 I. C. 306 : IMO Kar. 157. 
12 R. S. 278 : A. I. R. 1940 Sind 65. 

S. 439— Scope of. 

S. 439, Cr. P. C., which defines the powers of 
the Court of Revision, does not confer on it 
the pow'er to sanction the composition of 
offences, and a Revisional Court. cannot, there- 
fore, sanction the composition of a compound- 
able offence after conviction of the accused. 
Akshoy Singh v. Rameswar Bagdi. 

17 Cr. L. J. 339 : 
35 I. C. 515 : 20 C. W. N. 1071 : 
43 Cal. 1143 : A. I. R. 1917 Cal. 705. 

Ss. 439, 195 (6)— Scope of — Power of 

High Court in revision— Jurisdiction -Revision 
of Civil Court’s sanction to prosecute. 

The District Court sanctioned the prosecution 
of the applicant for giving false evidence. He 
thereupon applied to the Chief Court on the 
Criminal Side to revise the order of the Dis- 
trict Court in exercise of the powers conferred 
by S. 439, Cr. P. C. : Held, that this section 
did not confer jurisdiction to interfere with 
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applies also to appeals to the High Court 
under S. 449, Sub-cl. (1) (c) from an order 
or sentence passed by a Judge of tbe 
High Court presiding at the Ordinary 
Original Criminal Sessions of the High 
Court. Thomas v. Emperor. 

27 Cr. L. J. 1304 ; 
98 I. C. 248 : 53 Cal. 746 : 
A. I. R. 1926 Cal. 1203. 

S. 449 — Appeal — Limitation for. 

■ Quaere. — Whether in view of Art. 155 read 
with Art. 150 of the Limitation Act, an 
application for leave to appeal^ under S. 449 
made on July 25 lies, when conviction and sen- 
tence of death is passed on June 16. Cyril 
Bertram Plucknett v. Emperor. 

41 Cr. L. J. 72 : 
184 I. C. 757 : 43 C. W. N. 120 .- 
I. L. R. 1939 1 Cal. 162 ; 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 


S. 449— Appeal, when lies. 

A person who has not been tried under 
the provisions of Ch. XXXIII of the Cr. P. C., 
has no right of appeal under S. 449 of tbe 
Code. U. Zasriya v. Emperor. 

26 Cr. L. I. 1371: 
89 1. C. 459: 4 Bur. L. J. 44 : 
3 Rang. 220 ; A. I. R. 1925 Rang. 239. 

S. 449 (1) (a)— Appeal. 


Appeal under S. 449 (1) (a) when lies, stated, 
f/. W. Scott V. Emperor. (F. B.) 

36 Cr. L. J. 595 : 
154 I. C. 837 : 13 Rang. 104 : 7 R. Rang. 318 ; 

A. I. R. 1935 Rang. 67. 
S. 449 (1) (a) — Claim under 


S. 449 — Leave' to'appeal — Forum. 

An application for leave to appeal under 
S. 449 (1) (c) should be heard by a Division 
Bench and not by the Judge who tried the 
case. Turner v. Emperor. 

26 Cr. L. J. 835 : 
86 I. C. 659 : 29 C. W. N. 458 : 
41 C. L. J. 325 : 52 Cal. 636 : 
A. I. R. 1925 Cal. 673. 

S. 449— teanc to appeal — Forum. 

Per Walmslcy, .J . — An application for leave to 
appeal under S. 449 (1) (c) of the Cr. P. C., 
should be made to the Trying Judge. The 
right of appeal, if there is one, is at best a 
qualified right, and very different from, the 
right conferred by S. 410. Marlindale v. Em- 
peror. 26 Cr. L. J. 401 : 

84 I. C. 1041 : 40 C. L. J. 256 : 
29 C. W. N. 447 : 52 Cal. 347 : 
A. I. R. 1925 Cal. 14. 

S. 449 — Leave to appeal — Noliec ' to 

Croton - Necessity for. 

Leave to appeal under S. 449 (1) (c) should 
not be granted ex parte and notice of the 
application should be given to the Crown to 
show that circumstances do not exist' justifying 
an appeal. Martindale v. Emperor. 

26 Cr. L. J. 401 : 
84 I. C. 1041 : 40 C. L. J. 256 : 
29 C. W. N. 447 : 52 Cal. 347 : 

A. I. R. 1925; Cal. 14. 

S. 449 — Leave to appea I— Refusal— - 

Grounds for. 


Chap. XXXIII — Claim when to be made. 

Trial by Jury under Chap. XXXIII — Accused 
must claim such trial before Magistrate. 
H. W. Scott V. Emperor. (F. B.) 

36 Cr. L. J. 595 : 
154 I. C. 837 : 13 Rang. 104 ; 

7 R. Rang. 318 : A. I. R. 1935 Rang. 67. 

S. 449— Defence of Pleader — Practice 

— Criminal appeal from Original Side of High 
Court — Vakil’s right to act for appellant. 

The proper and the only permissible course 
in cases under new S. 449 where a new right 
of appeal is given by the Code to the subject, 
is for this right to be exercised, so long as 
the present rules remain unchanged, in the 
way laid down by these rules, namely on the 
footing that it is part of tbe business of the 
Court from which, as the rules stand. Vakils 
are excluded. Satya Narain Mohata v. Emperor. 

29 Cr. L. J. 1022 : 
112 I. C. 350 : 55 Cal. 858 : 
32 C. W. N. 319: 
A. I. R. 1928 Cal. 675. 

S. 449 — Duty of Appellate Court. 

Appeal against judgment of Judge sitting 
with Jury — Full weight to unanimous opini ons 
to be given. James Dowdall v. Emperor. 

37 Cr. L. J. 607 : 
162 I. C. 430 : 8 R. N. 262 : 

31 N. L. R. 215 Sup. : 
A. I. R. 1936 Nag. 103. ! 


The power to grant leave to appeal also 
indicates the power to refuse' leave to appeal ; 
but where the power to grant;ieave'to'appeal 
is limited to a single ground, all that follows 
is that the Court which has power to grant 
leave to appeal on that ground, can refuse 
leave to appeal when that ground is not 
established. Turner v. Emperor. 

26 Cr. L. J. 835 : 
86 I. C. 659 : 29 C. W. N. 458 : 
41 C. L. J. 325 : 52 Cal. 636 : 
A. I. R. 1925 Cal. 673. 

S. 449 (1) (c) — LcaviTto [appeaLwhen to 

be granted. 

Tile Court to wlioni an application! for leave to 
appeal under S. 449 (1) (c) is made, has only 
to decide whether the case Avould, if it had 
been tried outside -the Presidency jTown,' have 
been triable under the provisions of 
Chap. XXXIII. If this condition is established, 
■the applicant u’ould have an absolute right 
of appeal. Turner v. Emperor. 

26 Cr. L. J. 835 ; 
86 I. C. 659 ; 29 C. W. N. 458 : 
41 C. L. J. 325 : 52 Cal. 636 ; 
A. I. R. 1925 Cal. 673. 

S. 449 — Question of fact — Appeal, whe- 
ther lies. 

S. 449 only extends scope of appeal to ques- 
tions of fact as Avell. Superintendent pnd 
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to inako an application in revision, yet, if pro- 
ceeding-! are taken against him in revision and 
notice to show cause why his sentence sfiould 
not be enhanced is issued to him, he shall, in 
showing cause, be entitled also to show cause 
against his conviction. Snb-s. (G) is intended 
to operate as an exception to what is other- 
wise laid down in tlie section itself. The King 
V. Nga Ha Soing. 41 Cr. L. J. 108 : 

185 I. C. 142 : 1940 Rang. 145 : 
12 R. Rang, 181 : A. I. R. 1939 Rang. 392. 

Ss. 439 (6), 423 {1)~ Scope of S. 432 

{G) should he read xvUh S. 423 (2)~S. 439 (6), 
xohelhcT gives accused unlimited right to impugn 
his comiclion. 

S. 418, Cr. P. C., limits the right of appeal in 
cases of convictions based on verdicts of jury 
to matters of law only. S. 43ft (C), Cri P. C,, 
entitled the person who has been called upon 
to show cause why his sentence should not be 
enhanced to show cause against his conviction 
only so far as S. ‘1-23 (2), Cr. P. C., allows. The 
combined effect of S. 430 (G) and S. 423 (2), 
Cr. P. C., is to entitle the accused to question 
the conviction by showing that the .Tiidge 
misdirected the jury or that tlic jury misunder- 
stood the law laid down by the Judge in his 
charge. To iiold that S. 430 (0) confers an 
unlimited right of impugning the conviction 
would i)c to introduce the anomaly that a person 
convicted on the verdict of a jury can question 
the conviction only within the narrow limits 
laid down in S, 423 (2), but if he has to sliow 
cause against a motion for enhancement of 
sentence, his right to question his convic- 
tion is very materially enlarged. Emperor 
V. Hislnv'innth. 38 Cr. L. J. 137 : 

166 I. C. 176 ; 1936 A. L. J. 1287 : 
9 R. A. 368 : I, L. R. 1937 All. 308 ; 
1936 A. W. N. 1042 : A. 1. R. 1936 All. 850. 

S. 439 (3) —Sentence passed by Magis- 
trate under S. 34 — Enhaxicemeiit, limit of. 

The limitation imposed by S. 43ft (3) upon 
tlm ]mwcr of enhancement of sentenee does not 
apply to a sentence which has boon passed 
by a Magistrate acting under B. 34 of the Code. 
Sr.un Singh v. flanjha. 24 Cr. L. J. 932 t 

75 1. C. 353 : A. I. R. 1923 Lah. 600. 

S. 439 — Stay of criminal proceedings 

by High Court in revision — Stan of criminal 
proceedings pending civil suil in regard to the 
same suhject-mnttcr. 

Unless some special reason is shown, the High 
Court would not order on revision the stay 
or postponement of criminal proceedings pend- 
ing in a Magisterial Court until the disposal of 
a civil suit in regard to the same subject- 
matter. Dioarlca Nath Rai Chotedhry v. 
Emperor. 1 Cr. L. J . 852 ; 

I. L. R. 31 Cal. 858. 

~S. 439 —Wrong procedure. 

Proscoution witnesses examined before ciiargc. 
Only complaitiant allowed to be cross-e.vamincd 
and charge framed. No ground for interference 
in absence of prejudice. Mohamed Hiisain v. 
Eakhrullnh Reg, 34 Cr. L. J. 58 : 

140 I. C. 689 : 9 O. W. N. 782 : 

8 Luck. 135 : 1. R. 1933 Oudh 10 : 

A. I. R, 1932 Oudh 298. 


I — ; — ; — procedure, objecCion to — 
Objection to irregularitij of procedure taken for 
first time in revision not cnfertamable. 

The objection as to an improper procedure 
adopted by the original Court, if taken neither 
before that Court nor before the Appellate 
Court, cannot be entertained in revision by the 
High Court. Tnar Dat v. Emperor. 

ISCr.L.J. S16-. 
24 I. C. 604 : 17 O. C. 142 : 
A. I. R. 1914 Oudh 345. 

S. 440. 

See also Cr. P, C., 1808, S. 439. 

S. 440 — Applicability of~i2euision— 

Parlij's right to be heard. 

S. 440, Cr. -P. C., which provides that no 
party has a right to be heard before any Court 
when exercising-its powers of revision applies 
to an accused and, therefore, still more 
strongly docs it apply to a complainant. 
In re : P. D. Sharndasani. 31 Cr. L. J. 383 ; 

122 I, C. 141 ; 31 Bom. L. R. 1144 : 

A. I. R. 1929 Bom. 443. 

S. 44Q~Appl{cability. 

The provisions of S. 440, Cr. P. C., are not 
applicable to a case, where an application 
under S. 105 (G), Cr. P. C., is preferred by 
way of appeal against an order granting 
sanction to prosccntc. Raj Kumar Singha v. 
Tincoxvri Mazumdar. , 9 Cr. L. J. 189 : 

12 C.W.N. 248. 

S. 440— Hearing of party — Revision — 

Omission to hear parly — Second application, 
xchcihcr mainlainahlc — Review— Duly of Counsel 
to sec that application is placed before same Judge 
— Attempt to have application heard by another 
Judge, impronriety of. 

No party has a right to be heard before any 
t Court exercising its powers of revision under 
{ the Cr. P. C. although the Court may, if it 
thinks fit, hear any party either personally 
or by Pleader. Tlie fact that the Pleader for 
a party ^vas not heard 'when a Court was 
exercising such powers is not, therefore, a 
ground for a second application for revision 
or for a review. It is a good practice to hear' 
Counsel in -criminal references in matters of 
importance, but whether a matter is a matter 
of importance must be left to the discretion 
of the .Judge hearing the reference. An 
application for review must come before the 
.Judge who passed the decision which is to be 
reviewed, and tlie Counsel for review should 
ask that the application be put before the 
Judge who decided the matter. It is contrary 
to all propriety that a Counsel should put in 
an .application for review and attempt to 
get it heard by another Judge by "styling 
his application as an application in revision. 
Sripat Narain Singh v. Gahbnr Rai. 

29 Cr. L. J. 88 : 
106 I. C. 680 : 25 A. L. J. 1010 ; 
A. r. R. 1927 All. 724. 

Ss. 440, 195 — Practice— Sanction to 

prosecute— Appellate Court’s power to grant when 
refused by Court of first inslance-Rttle issued 
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S. 465 — Insanity of accused — Determina- 
tion— Procedure, 

The first stage in the procedure laid down 
by Si 465 is that it must appear to the 
Court that the accused placed on his trial, 
was of unsound mind and incapable of making 
his defence. The next stage that is to follow 
when it appears to the Judge that the accused 
is of unsound mind and consequently incap- 
able of making his defence, is that the fact 
of such unsoundness of mind and incapacity 
should be enquired into on the materials placed 
before the Court. Emperor v. Durga Charan 
Singh. 39 Cr. L. J. 308 : 

173 I. C. 475 : 41 C. W. N. 1312 ; 
10 R. C. 524 : A. I. R. 1938 Cal. 6. 

S. 465 — Insanity of accused, determina- 
tion of — Procedure. 

The moment a question arises as to insanity 
of an accused person in a Sessions trial, the 
Judge ought to put to the Jury as a prelimi- 
nary issue to be tried by them as to whether 
or not the Jury are satisfied that the accused 
is a person of unsound mind and can stand 
his trial and is in a position to understand 
the proceedings which are going on in Court. 
Evidence must be led on this point and the 
Jury must arrive at their conclusion upon the 
basis of such evidence. Radhanath Mandal v. 
Emperor. 27 Cr. L. J. 896 : 

96 I. C. 160 ; 44 C. L. J. 285 : 
A. I. R. 1927 Cal. 289. 

j 

— S. 465 — Insanity of accused — Determi- 

nation of — Procedure, 

Where a Sessions Judge’s mind is not free 
from doubt as to the mental state of accused at 
the time of trial, it is incumbent upon him to 
hold an inquiry on the question whether accused 
is capable of making his defence when he 
comes before him and to take the opinion of 
the Assessors on that question and to come 
to a decision before proceeding further with 
the trial, Santokh Singh v. Emperor. 

27 Cr. L. J. 552 : 
93 I. C. 1048 : 7 Lah. 315 : 
2 Lah. Cas. 339 : 27 P. L. R. 454 : 

A. I. R. 1926 Lah. 498. 

S. 465 — Insanity of accused, determina- 
tion of — Procedure. 

Where doubts exist as to the soundness of 
mind of an accused who has been committed 
to the Court of Session for trial, the Court 
should act under S. 465 and try the fact 
whether on the date on which the accused 
was called on to plead, he was or was not 
of unsound mind and capable or incapable of 
making his defence. Jagdeo v. Emperor. 

18 Cr. L. J. 470 : 
39 I. C. 310 : 15 A. L. J. 239 : 
A. I. R. 1917 All. 328. 

— S. 465 — Insanity of accused — Meaning 

This question is quite separate from the ques- 
tion whether at the time when it is alleged 
that the accused committed the offence of 


Cr. P. CODE (1898), S. 468 

which he is charged, he was of sound mind. 
Jagdeo v. Emperor. 18 Cr. L. J, 470 : 

39 I. C. 310 : 15 A. L. J. 239 ; 
A. I. R. 1917 All. 328. 

S. 465 — Medical inquiry — Commence-- 

ment of. ' 

An inquiry under S. 465 into the question 
of the soundness of mind of the accused is a 
preliminary inquiry which is conducted for the 
satisfaction of the Court and should be begun 
by the prosecution giving their evidence. 
Emperor v. Gopi Mohan Shah. 

26 Cr. L. J. 276 ; 
84 I. C. 340 : 51 Cal. 827 ; 
A. I. R. 1925 Cal. 479. 

S. 465 — Medical inquiry — Necessity o^. 

First point for Court to be considered when 
an accused person is brought before it who 
is suspected or alleged to be a lunatic before 
it can even proceed with the trial for 
the offence alleged to have been committed 
is whether the accused person appears to 
it to be of unsound mind and con- 
sequently incapable of making his defence. 
Nabi Ahmad Khan v. Emperor. 

33 Cr. L. J. 542 
137 I. C. 800 (2) ; 9 O. W. N. 355 : 

I. R. 1932 Oudh 283 ; 
A. I. R. 1932 Oudh 190. 

S. 465 — Preliminary inquiry — Inquiry 

as to sanity of accused, whether part of trial. 

The preliminary enquiry held under S. 465 
is not a trial in the sense of ascertaining 
whether the accused is guilty or not of the 
offence charged. Gkimia Uraon v. Emperor. 

19 Cr. L. J. 135 ; 
43 I. C. 423 : 4 P. L. W. 14 : 
1918 Pat. 27 : 3 P. L. J. 291 : 
A. I. R. 1918 Pat. 179. 

— : S, 465 — Unsoundness of mind, plea of 

— Burden of proof. 

Semble : — Under S. 465 it is for the prosecu- 
tion to establish that a person who is alleged 
to be of unsound mind is capable of standing 
his trial, and not for the defence to establish 
the contrary. Shib Das Kun'dti v. Emperor. 

25 Cr. L. J. 1051 : 
81 I. C. 827 : 51 Cal. 584 : 
A. I. R. 1924 Cal. 713. 

S. 468— Resumption, nafidify o/. 

Accused incapable of making defence — Trial 
postponed — ^Inspector-General of Jails certify- 
ing as to capacity — Magistrate is justified 
in proceeding with inquiry and committing 
him to Sessions. Emperor v, Ahmad Ali. 

159 I. C. 963 : 16 P, L. T. 828 : 
2 B. R. 129 : 8 R. P. 319 : 
A. I. R. 1935 Pat. 501. 

S. 468 — Scope,' 

Under S. 468 (1), there is no injunction 
upon the Magistrate or Court to take eviden- 
ce as to the capacity of the accused to 
make his defence. The view’ of the Magis- 
trate or Court is made the criterion of 
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of the connection with the case of boUr a 
European British subject and an Indian 
British subject, it is expedient that the case 
should be tried under, the provisions of 
Ch. XXXlir. Marlindalc v. Emperor. 

26 Cr. L. J. 401 ; 

■ 84 I. C, 1041 : 40 C. L. J. 256 : 
29 C. W. N. 447 : 52 Cal. 347 : 

A. I. R. 1925 Cal. 14. 

S.1443 — Claim — When to be made. 

When once an opportunity to make a claim 
under S. 443 is missed by the accused and 
the case is committed under S. 213,;^the 
provisions of Ch. XXXIII do not give him 
another opportunity of claiming the benefit 
of 'tbe special provisions. Hay v. Emperor. 

26Cr. L.J. 1217 : 
88 I. C. 833 : 2 O. W. N. 469 : 
28 O. C. 230 : A. I. R. 1925 Oudh 469- 

S. 443 — Claim — When lo he made and 

when fmal. 

A claim by the accused under S. 443 and a 
finding by the Magistrate arc necessary in- 
gredients for the application of the provision.s 
of Ch. XXXTII, Cr. P. C. If no such claim 
is made prior to commitment and there is no 
finding by the Magistrate, the question cannot 
be raised in the Court of Session. If such 
a claim is made and a finding favourable to 
the accused is recorded by the Magistrate, 
the Sessions .Tudge is bound to act under 
the provisions of Ch. XXXIIt and cannot 
refuse to do so on the ground tliat those 
provisions do not apply. Wlien tlie finding 
of the Magistrate is adverse to the claim, it 
is final, unless the claimant appeals and in 
the case of an appeal, the decision of the 
Sessions Judge is final. Hay v. Emperor. 

26Cr. L.J. 1217: 
88 1. C . 833 : 2 O. W. N. 469 : 
28 O. C. 230 : A. I. R. 1925 Oudh'469. 

^S. 443 — Claim— When to be made— 

Omission — Effect of. 

An accused person is not obliged to put 
forward his claim to be dealt with as a 
European British subject either before a 
Magistrate liolding an inquiry or trial in a 
Presidency Town or before the High Court 
during the trial of the case. The fret that 
lie omits to do .so does not debar him from 
relying on his right for tlie purposes of appeal 
under S. 449 (1) (c) of the Cr. P. C. Martindalc 
V. Emperor. 26 Cr. L. J. 401 : 

84 I. C. 1041 ;40 C. L.J. 256: 
29 C. W. N. 447 : 52 Cal. 347 ; 
A. I. R. 1925 Cal. 14, 

S. 443— Ciaini to special procedure — 

Accused — Europen British Subject —Right of 
special procedure. 
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imnishment. 

Emperor. 


Romhnrdier 1. E. Barmfield v, 

30 Cr. L. I. 918 : 
IIS I. C. 438 : 1. R. 1929 Lah. 774 • 
A. I. R. 1929 Lah. 187. 


S. 443 — Claim iiphcld—Revision, whe- 
ther lies. 


Although no appeal lies from order accept- 
ing a claim under S. 443, revision is competent, 
Mr. IF. G. Christy v. Mrs. Doris Christy. 

35 Cr. L. J. 505 ; 
■ 147 I. C. 997 12) : 35 P. L. R. 268 : 
6 R. L. 438 ; A. I. R. 1933 Lah. 1019. 


S. 443— CifliTn upheld — IVhen question- 
able. 


An order passed by a Magistrate that an 
accused should be tried under S. 443, Cr. P. C., 
cannot, when no steps have been taken to 
have it set aside or corrected, be disputed 
by the Crown at the appellate stage. Singleton 
V. Emperor. - 26 Cr. L. J. 662 : 

86 I. C. 38 ; 29 C. W. N. 260 : 
41 C. L. J. 87 ; A. I. R. 1925 Cal. SOI. 

a 443, Ch. XXXIII— Duty of Court 

— European British Subject — Special procedure 
— When accused European British Subject, he 
must be informed of his right to be tried accord- 
ing to special procedure. 

Where the accused, a European British Sub- 
ject, was not informed of his right under the 
law to be tried according to the procedure laid 
down for the trial of European British Sub- 
jects, the trial was held to be bad. Clarke 
A. A. 31. V. Balader Misra. 15 Ci. L. J. 297 : 

23 I. C. 505 : 18 C. W. N. 385 : 
A. I. R. 1914 Cal. 451. 


S. 443~Object. 

By tlie provisions of the second paragraph of 
S. 4 1.3, the Legislature desired the matter of 
Die benefit of the provisions of Ch, XXXIII 
to be decided finally by the Sessions Court 
so as to make it impossible that it could 
be raised in the High Court after a pro- 
longed trial in the Sessions Court. The 
Sessions Judge Ivas, liowever, no power to 
determine the matter except on appeal under 
Cl. (2) of S. 443 of the Cr. P. C. Hay v. 
Emperor. 26 Cr. L. J. 1217 : 

88 I. C. 833 : 28 O. C. 230 ; 
2 O. W. R. 469 : A, I. R. 1925 Oudh 469, 

S. 443 —Proceedings under S. 107 — 

Application — "Enquire into or try any charge" 
applicable lo case under S. 107. 

The expression “enquire into or try any 
charge’’ in S. 443 applies to proceedings under 
S. 107 as the party against whom such pro- 
ceedings are instituted, is in the position of 
an accused party. R. T. Hopcrofl v. Emperor. 

9 Cr. L. J. 359 : 
1 I. C. 737 ; 13 C. W. N. 151 : 

36 Cal. 163. 


Under the Cr. P. C. .as amended in 1923, 
the mere fact that an accused person is an , 
European British subject does not ipso facto 
entitle him to a right of any special pro- 
cedure or specialiy restrict a Magistrate or j 
a Court of Session in Ills or its power of 


S. 443 — Proof of Nationality. 

A statement in an affidavit by the accused’s 
wife tlmt she heard from their grand-parents 
while they were all living together that the 
accused’s grandfather was born in England of 
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the quality of his act and the offence with 
which the accused is charged cannot be said 
to have been committed unless the accused 
person knew 'the property to have been 
stolen and in the case of a deaf and 
dumb person, it cannot be said to be so. 
Emperor v. A. Deaf cfi Dumb. 37 Cr. L. J. 107 ; 

159 I. C. 577 (b) : 16 P. L. T. 568 : 

2 B. R. 96 : 8 R. P. 292 ; 
A. I. R. 1935 Pat. 451. 

S. 473 — Scope of. 

S.' 473 does not preclude Court from 

proceeding under S. 468 when accused is 
brought — Trial is not against law although 
Sessions Judge should keep on record that he 
considered accused capable of making defence. 
Ibrahim v. Emperor. 35 Cr. L. J. 869 : 

148 I. C. 987 : 6 R. L. 619 : 
A. I. R. 1934 Lah. 123. 

S. 475 — Non-appealable order — Court 

refusing to take action on application of parly — 
Appeal. 

An order of a Munsif refusing, on the 
application of a party, to take action against 
another party under S. 476, Cr. P. C. is not 
appealable. Bhagirathi v. Siiraj Mai. 

IS Cr. L. J. 575 : 
24 I. C. 327 : 12 A, L. I. 684 : 
A. I. R. 1914 All. 373. 

S. 475 — Power of Judge to hand over 

insane accused to relatives— ‘Detained in safe 
fAislody,’ meaning of. 

When a person is acquitted upon the ground 
that he was insane at the time at which he 
committed an offence, all that the Judge 
could do under S. 471, Cr. P. C., is to detain 
the accused in safe custody and to report the 
matter to the Local Government, and it is 
the Local Goverment who can, if so 
satisfied, deliver the accused to any 
relative or friend of his for safe custody. 
Superintendent and Bemembrancer of Legal 
Affairs v. Srish Chandra Roi/. 29 Cr. L. J. 847 : 

111 I. C. 399 : 48 C. L. J. 148 : 
56 Cal. 208 : A. I. R. 1928 Cal. 653. 
S. 476. 

Abetment. 

Additional evidence. 

Adjournment. 

Amendment. 

Appeal. 

Applicability. 

Application for revision. 

Application under. 

Changes. 

Competency of Civil Court to pass 

order of commitment to Sessions 
Court. 

Complainant not allowed to produce 
his evidence. 

Complaint. 

-Costs. 

Court. 

— applicant. 

— Defect in procedure. 

Delay. 

^Delay in appeal. 

■ — Discretion. 


Cr. P. CODE (1898), S. 476 

Duty of Appellate Court. 

Duties of Court making complaint. 

Duty of Court. 

Duty of District Magistrate. 

Duty of Magistrate. 

Duty of Superior Court. 

Evidence. 

Exercise of discretion. 

: Expert evidence. 

Finding of alternative offences. 

———Finding of expediency. 

■ ■ - Grounds of inquiry. 

Grounds for interference. 

——Illegality. 

“ In relation, ” meaning of. 

Initiation of proceedings. 

■ Interests of justice. 
—Interference. 

Irregularity. 

Judicial enquiry. 

—Judicial proceeding. 
——Jurisdiction. 

Legality of order, 

■ Limitation. 

.. - .Miscellaneous. 

— -Notice. 

——Opportunity to cross-examine. 

Order. 

Perjury. 

-Power of Appellate Court. 

Power of Assistant Collector, 

Power of Chief Court to interfere. 

Powers of Court. 

Powers of Criminal Bench of High Court 

to revise. 

Power of Deputy Commissioner, 

— — Power of District Judge. 

Power of District Magistrate acting in 

executive capacity. - 

Power of executing Court to sanction 

prosecution. 

Power of High Court. 

Power of Magistrate. 

Power of Sessions Judge. 

Power of successors in office of .ludge. 

Powers of Superior Court. 

Power to direct prosecution. 

Power to make complaint. 

Power to review orders. 

Powers under. 

Practice. 

Preliminary enquiry. 

Probability of conviction. 

Procedure. 

•■‘Proceedings according to law,” mean- 
ing of. 

^Proceedings under. 

Proof. 

Proper Court. 

Proseeution for false conviction. 

Prosecution for perjury. 

Prosecution of complaint. 

^Prosecution under Ss. 182, 211, Penal 

Code. 

— Prosecution when to be sanctioned. 

— — ‘ Rejected,’ meaning of, 

— Retraction. 

— Revision. 

Revisional jurisdiction by High 

Court. 

Right of accused. 
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on reasohable grounds, G. A. Si. George 
V. Vma Dull Sharrna. 40 Cr. L. J. 917 ; 

184 I. C. 313 : 1939 A. L. J. 574 : 
12 R. A. 217 : 1. L. R, 1939 All. 851 : 

A. I. R. 1929 All. 602. 

S, 446— Interpretation. 

The ‘ Magistrate ’ in S. 44G (1), means a 
Magistrate having jurisdiction to inquire into 
the case. S. 44G must he read with S. 29-A of 
tlie Code, G. A. St. George v. TJma Dull 
Sharma. 40 Cr. L. J. 917 : 

184 I. C. 313 : 1939 A. L. J. 574 : 
12 R. A. 217 : I. L. R. 1939 All. 851 ; 

1939 A. W. R. 570 : 
A. I. R. 1939 All. 602. 

1 S. 446 — Jurisdiction — Exercise of — 

Legality of — Trial of Indians with European 
British subjects— Assxtmplion of jurisdiction 
over Indians by discharging Europeans, legality 
of. 

The provisions of S. 440 are mandatory and 
a Magistrate after once deciding that a case 
ought to be tried under tlie provisions of 
Chap. XXXIII of the Code, cannot assume 
jurisdiction over Indians bj' dlscliarging tlie 
European British subject. Banarsi Das v. 
Emperor. 30 Cr. L. J. 218 ; 

113 I. C. 764 ; I. R. 1929 All. 188 : 
1929 A. L. J. 188 : 51 All. 483 : 

A. I. R. 1929 All. 84. 

S. 446— Right to Jury — Amendments-- 

Effect of— Bight claimed during commitment 
proceedings — Amendment of Code, effect of Bight, 
whether taken away. 

The right of a European British subject to be 
tried by Jury is a substantive right and not a 
mere matter of procedure. Tlicrcforc, a per-son 
who was under tlie unamended Cr. P. C. en- 
titled to be tried by Jury and had claimed 
the right of such trial before the Committing 
Magistrate could not by the subsequent amend- 
ment of the Code, be deprived of such right. 
Emperor v. Filzmauricc. 27 Cr. L. J. 421 ; 

93 I. C. 149 : 6 Lah. 262 : 
2 Lah. Cas. 21 : A. I. R. 1925 Lah. 446. 

S. 446— Scope. 

By “ ordinary course ” in S, 440, Cr. P. C. 
is meant the course which would be followed 
in the absence of a claim by the accused to 
be dealt, with under the provisions of 
Chap. XXXIII of the Code, or in the absence 
of the notification by the Local Government 
under the provisions of S. 209 of the Code. 
Bray v. Emperor. 26 Cr. L. J. 540 : 

85 I, C. 380 : A. I. R. 1925 Lah, 236 : 

5 Lah. 515. 

S. 446 — Scope. 

S, 440 debars a Magistrate from cancelling a 
charge framed against a person who has 
claimed to be tried as a European British 
.subject, and whose claim to be so tried has 
been upheld by a competent Court under 
S. 448 of the Code. B. S. Bashid Ahmad v. 
Mr. S. F. Bich. 32 Cr. L. J. 866 : 

132 1. C. 332 : 1931 A. L. J. 526 : 
53 All. 690 : I. R. 1931 All. 492 : 

A. 1. R. 1931 All. 366. 


Cr. P. CODE (1898), S. 449 

S. 446 (2) — Scope, 

S. 440 (2), renders final a decision by a 
Magistrate that the case is one to which 
Chap, XXXIII, applies-. A. Armstrong v. Em- 
peror. 33 Cr. L. J. 529 ; 

137 I. C. 763 : 33 P. L. R. 578 : 

I. R. 1932 Lah. 352 : 
A. I, R. 1932 Lah. 490 (2). 

— ; Ss. 443, 447, 449, 534— Duty of Court 

to inform — Trial by Jury — Omission of Magis- 
trate -to inform accused of his rights under 
Chap. XXXIII, effect of — Irregularity — Trial 
under Chap. XXXIII — Appeal, whether lies. 

An omission by a Magistrate to inform an 
accused person of his rights under Ch. XXXIII 
of the Cr. P. C. as required by S. 447 of the 
Code is absolutely cured by the provisions of 
S. 534 of the Code. Zagriya v. Emperor. 

26 Cr. L.J. 1371 : 
89 I. C. 459 ; 4 Bur. L. J. 44 ; 
3 Rang. 220 ; A. I. R. 1925 Rang. 239. 

S. 447— Scope. 

S. 447 corresponds to S. 347 but it does not 
override that section, it is merely supple- 
mentary to S. 347. Emperor v. F. M. C. 
Nnlty. 12 Cr. L. J, 436 : 

11 I. C. 620 : 7 N. L. R. 93. 

Ss. 446, 449 — Transfer to High Court 

— Besident at Aden — Sessions Court — Transfer 
of case — High Court — Aden Courts Act (Bom. 
Act II of 1864), S. 20. 

The Resident at Aden, who has a case com- 
mitted to his Court under S. 447 of the Cr. P. C. 
is not competent to • transfer the case to the 
High Court of Bombay under S, 449 when 
he feels that the accused being a European 
British subject cannot be adequately punished 
by him. The powers of the Court of Sessions 
conferred upon the Resident by the Aden 
Courts Act, 1804, are not merely such as are 
defined in the Cr. P. C. but such as are 
provided expressly in the Act itself ) and 
S. '149 of the Cr. P. C. cannot affect those 
provisions. Emperor v. Bobert Comley. 

7 Bom. L. R. 104 : 1. L. R. 29 Bom.'575'. 
S. 449 

See also (i) See Cr. P. C., Ss, 307, 447,' 

S. 449 — Appeal against acquittal— 

Limitation for. 

Appeal against acquittal under S. 449 (a) is 
governed by Art. 157, . Limitation Act. 
Superintendent and Bemembrancer of Legal 
Affairs, Bengal v. Bagiralh Mahto. 

35 Cr. L. J. 1367 : 
151 1. C. 662 : 38 C. W. N. 854 ; 
1934 Cal. 610 ; 59 C. L.J. 482 ; 
61 Cal. 991 : 7 R. C. 147 : 
A. I. R. 1934 Cal. 610. 

S. 449— Appeal — Limitation for. 

Art. 15.5 of Sell, I of the Limitation Act is 
not limited in its application to appeals to 
the High Court from the Sessions Courts in 
the moffnsil or from other Courts from which 
appeals to the 'High Courts tic direct but 



2747 


ALL INDIA CRIMINAL DIGEST (1904—1940) 2748 


Cr. P. CODE (1898), S. 476 


Cr. P. CODE (1898), S. 476 


A sanction to prosecute for perjury granted 
according to the procedure prescribed by the 
Cr. P. C., 1898, after its amendment in 1923, 
prescribing a different procedure, is illegal, and 
no Court can" take cognizance of it. In re i 
Gnfiir Dnnd SaJieb. 26 Cr. L. I. 448 : 

85 I. C. 64 : 26 Bom. L. R. 1235 : 

A. I. R. 1925 Bom. 151. 

S. 476 — Appeal. 

An appeal from an order of the Court of 
Small Causes, Saugor, under S. 47G, lies to 
Additional District Judge, Saugor, and not to 
the District Judge, Jubbulpore. Lokman v. 
Haiku. 36 Cr. L. J. 851 : 

155 I. C. 863 ; 31 N. L. R. 90 : 
7 R. N. 205 : A. I. R. 1934 Nag. 236. 


S. 476— Appeal. 

An appeal lies under S. 47C-B, Cr. P. C., 
against an order passed by a Court making a 
complaint under S. 47C, even where the order 
is passed suo mala and not on the application 
of any person. Namberumal Chelly v. Nainiappa 
Mndnli. 32 Cr. L. J. 200 : 

128 I. C. 719 : 32 L. W. 813 : 
59 M. L. J. 850 : 1930 M. W. N. 991 : 
I. R. 1931 Mad. 143 ; 54 Mad. 331 : 

A. I. R. 1931 Mad. 16. 

S. 476— Appeal. 

An order to prosecute should not be set aside 
on purely technical grounds if it appears on 
the fact that the Court below had come to a 
finding as to the desirability of a prosecution 
and the only defect was the omission to use 
the exact words of the section. Nawalal Jha v. 
Emperor. 37 Cr. L. J. 193 ; 

159 I. C. 817 : 2 B. R. 112 : 
8 R. P. 313 : A. I. R. 1936 Pat. 162. 

S. 476— Appeal— Application for pro- 
secution. 


In the course of the hearing of a suit, the 
plaintiffs produced certain rent receipts. 
Finding them to be forged, the Court dismissed 
the suit. Plaintiffs appealed to the High 
Court. In the meanwhile the defendants 
applied to the trial Court for prosecution of 
the plaintiffs in respect of the forged docu- 
ments. On dismissal of the application, they 
appealed and the Appellate Court ordered the 
case to go back to the trial Court for re-con- 
sideration : Held, that in the circumstances 
what was to be considered was what step was 
best calculated to assist the cause of justice 
and that the order of the Appellate Court w'as 
proper as the discretion as to stay was with 
the trial Court and that discretion was not to 
be interfered with. Singheshwar Prasad v 
Sakhichand. 38 Cr. L. T. 476 • 

167 I. C. 895 : 3 B. R. 376 .' 

9 R. P. 446 : A. I. R. 1937 Pat. 139. 


S. 476— Appeal. 

Where an appeal is preferred from an ord 
in connection with which ,an application 

fhr'JL"! o' proper cour 

r the Judge to whom the application is mad 


is to wait for the result of the appeal. Bajani 
Kanta Kayal v. Bistoomoni Dassi. 

28 Cr. L. J. 840 : 

104 I. C. 456 : 46 C. L. J. 40 : 

A. I. R. 1927 Cab 718. 

— — ^S. 476 — Appeal, whether lies. 

A Sessions Judge has no jurisdiction to deal 
in appeal Avitli an order of a lower Court 
passed under S. 470. Eqbal Khan v. Emperor. 

20 Cr. L. J. 413 (b) : 

51 1. C. 173 : A. I. R. 1919 Pat. 319. 

Ss. 476, 476-A, 476-B — Appeal — Sub~ 

ordinate Court, refusal of, to make complaint — 
Order of Appellate Court making complaint. 

S. 470-B, Cr. P. C. gives a right of appeal only 
when a Court has made or refused to make a 
complaint under S. 470 or 47G-A of the Code 
and neither of those sections relates to a 
complaint made by a Court on appeal from an 
order of a Subordinate Court refusing to make 
a complaint. From such an order, * therefore, 
no appeal lies. Mahommed Idris v. Emperor. 

> 26 Cr. L. J. 1168 ; 

88 I. C. 528 : 1 Lah. Cas. 480 ; 

6 Lah. 56 : 7 L. L. I. 584 : 

A. I. R. 1925 Lah. 322. 

Ss. 476, 476-A, 476-B -Appeal to High 

Court — Complaint — Appellate Court, order by — 
Appeal to High Court, when ties — Discretion of 
Court — Inlerfercncc by High Court, 

Upon a proper construction of Ss. 470, 47C-A 
and 470-13, Cr. P. C., appeal would lie to the 
High Court from an order passed by a Dis- 
trict Judge in the following cases: — (a) where 
a Munsif had refused an application made to 
him under S. 470 to make a complaint, and there 
has been an appeal to the District Judge and 
the District Judge, disagreeing w’ith the 
Munsif, has made a complaint ; (b) where 

under S, 47G-A (the Munsif Imving taken no 
action suo motu and not having been asked to 
[ take any action), the District Judge, on appli- 
cation to him makes a complaint or refuses 
to make a complaint. Ranjit Narayan- Singh 
V. Ram Bahadur Singh. 27 Cr. L J. 641 : 

94 I. C. 593 : 7 P. L. T. 114 : 

5 Pat. 262 : 

A. I. R. 1926 Pat. 81 . 

S. 476, 476-B— Appeal— Application to 

prosecute petitioner for forgery, refusal of — Appeal 
to Collector — Complaint by Collector — Appeal to 
Commissioner, tohelher competent. 

Petitioner filed an application for the com- 
mutation of his rent under S. 40, Bengal 
Tenancy Act before tl»e Sub-Deputy Collector 
and filed a patta alleged to have been 
given to him by the opposite party in 
support of his application. The opposite 
party contended that tlie patta was a forgery 
and asked the Court to direct the prosecu- 
tion of the petitioner for an offence under 
Ss. 471 and 193, Penal Code, -but the Sub- 
Deputy Collector after inquiry refused the 
application. The opposite party moved the 
Collector on appeal and that officer set aside 
the order of the Sub-Deputy Collector and 
made a complaint against the petitioner 
under Ss. 471 and 193, Penal Code. The 
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liemembranccr of Legal Affairs, Bengal v. 
Bagiralh Mahlo. 35 Cr. L. J. 1367 : 

151 1. C. 662 : 38 C. W. N. 854 : 
1934 Cal. 610 : 59 C. L. J. 482 : 
61 Cal. 991 ; 7 R. C. 147 : 
A. I. R. 1934 Cal. 610. 

S. 464— Duty of Court. 

The examination of the Civil Surgeon is a duty 
u’hieh is planed by Statute upon the Magis- 
trate himself and it is obvious that if 
one party can produce other evidence, both 
parties must be allowed to do so. Emperor 
v, Shcrdil Shcr Baz. 39 Cr. L. J. 737 : 

176 I. C. 447 : 11 R. Pesh. 14 : 
A. I. R. 1938 Pesh. 24. 

S. 464 — Evidence of Civil Surgeon — 

Nature of. 

An enquiry which is contemplated by Cl. (1) 
of S. 404. is not confined to the examination 
of the Civil Surgeon alone. Emperor v. Slierdit 
Shcr Baz. 39 Cr. L. J. 737 : 

176 T. C. 447 ; 11 R. Pesh. 14 
A. I. R. 1938 Pesh. 24. 

S. 464 — Evidence of Civil Surgeon — 

Nature of. 

The evidence of a Civil Surgeon under S. 4(54, 
taken in order to decide whether the accused 
is or is not of unsound mind is not evidence 
produced bv the prosecution. Emperor v. 
Shcrdil Shcr 'Baz. 39 Cr. L . J. 737 : 

176 I. C. 447 : 11 R. Pesh. 14 : 
A. I. R. 1938 Pesh. 24. 

S. 464 — Evidence of Civil Sxirgcon — 

Whether rchullahlc. 

Accused of unsound mind— Enquiry is not 
limited to an examination of Civil Surgeon — 
Opportunity .should be given to rebut evidence 
of Civil Surgeon. OnUar Dat Nigam v. Emperor. 

34 Cr. L. J. 914 : 
144 I. C. 1031 : 10 O. W. N. 719 : 
6 R. O. 31 : A. I. R. 1933 Oudh 362. 

S. 464 — Medical inquiry— Faftddy of 

— Defence of insanitt] — Magistrate, when bound to 
order medical enquiry. 

There is no provision of law in India mak- 
ing it incumbent upon a Committing Magis- 
trate to order a medical enquiry upon a 
defence of insanity. It is only in cases 
where the accused appears to be incapable 
by reason of mental infirmity of taking his 
trial that this issue of insanity must be tried 
before the trial for the offMicc is proceeded 
with. Where the Magistrate is of opinion 
that the accused is sane at tlic time, he has 
no alternative but to proceed in accordance 
with the provisions of S. 409. Emperor v. 
Bahadur. 29 Cr. L. J. 204 ; 

106 I. C. 796 : 9 Lah. 371 : 
A. I. R. 1928 Lah. 796. 

S. 464 — Nature of—E.raminalion of 

accused by Medical Officer. 

The provisions of S. 404 require tl>e Magistrate 
to have the accused examined by the Civil 
Surgeon or such other Medical (iiriccr as the 
Local Government directs and to examine 
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such officer as a witness. Narain Shanker 
Kaunchi v. Emperor. 35 Cr. L. J. 200 : 

146 I. C. 850.;6R. S.594 : 
A. I. R. 1933 Sind 267. 

S. 464 — Unsoundness of mind — 

Burden of proof. 

It is obvious that the burden of prov- 
ing that the accused is of unsound mind 
and incapable of making his defence lies upon 
the accused and it is for him to lead evidence 
1 on the point in the first place and such evi- 
dence as is led on his behalf can be rebutted 
by the prosecution. Emperor v. Shcrdil Shcr 
Baz. 39 Cr. L. J. 737 : 

176 I. C. 447 : 11 R. Pesh. 14 : 

I , A. I. R. 1938 Pesh. 24. 

S. 465. 

\ Sec also Cr. P. C., 4898, Ss. 84, 271. 

I S. 465 — Applicability. 

i Where in a case there was . merely a verbal 
j application made by the Pleader for the ac- 
■ cused for an adjournment in order that the 
j accused may be kept under mental observation 
j and the Judge on that recorded his opinion 
i that there was no reason for thinking 
I that the accused was of unsound mind or 
i incapable of making his defence, and also it 
j was further noted by the .Judge that no sug- 
1 gestion had been made before the trial com- 
i mcnced, that the accused was in any way 
. mentally unsound and incapable of taking his 
j trial : Held, that the provisions of S, 405, 

I had no application to the case and it was 
j neither necessary nor incumbent upon the 
j Judge to hold enquiry and adjourn the case. 

I Emperor v. Durga Charan Singh. 

I 39Cr. L. J. 308 : 

^ 173 I. C. 475 : 41 C. W. N. 1312 : 

i 10 R. C. 524 : A. I. R. 1938 Cal. 6. 

j 

\ S. 465 — Insanity of accused — Dctcr- 

I minalion, necessity of. 

i If a prisoner committed to a Court of Session 
! appears to the Court to be of unsound mind 
I and consequently incapable of making his 
: defence, the law requires that the Court should 
I try the fact of such unsoundness and in- 
} capacity before calling on the prisoner to stand 
: his trial in the first instance, and should not 
I continue trying the fact throughout the trial 
! of the prisoner. Emperor v. Niaz AH. 

2 Cr. L. J. 91 : 
25 A. W. N. 2. 

S. 465 -Insanity of accused, dclermina~ 

lion of — Necessity. 

Where in a case before a Court of Session 
the attention of the Court is invited to the 
fact that by reason of unsoundness of mind the 
accused is incapable of making his defence, the 
provisions of S. 465 make it obligatory on the 
Sessions Judge, to try the issue whether or not 
the accused, as he stands before the Court, is 
of unsound mind and incapable of making his 
defence. In the absence of a clear finding 
on this point, the entire proceedings in the 
Sc.ssions Court are vitiated. Jhabbu v. Emperor, 

21 Cr. L, J. 8 
54 I. C. 483 : 1 U. P. L. R. All. 174 
18 A. L. J. 53 : 42 All. 137 
A. I. R( 1920 Cal. 271 
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— ' ■ ■ S. 476-B — Appeal. 

An appeal under S. 476-C, Cr. P. C. to the 
High Court from an order making or purport- 
ing to make a complaint under S. 470, is an 
appeal under the Cr. P. C., and not a civil 
appeal, . and is, consequently, governed by 
Art. 155 of Sell. I of the limitation Act, and 
not by Art. 15G. Pajani Ka7ita Kaijal v. Bisloo- 
moni Dassi. 28 Cr. L. J. 840 : ■ 

104 I. C. 456 ; 46 C. L. J. 40 : j 
A. I. R. 1927 Cal. 718. | 


Cr. P. CODE (1898), S. 476 
S. 476-B— /Ippcaf. 

No appeal lies under the provisions of the 
Cr. P. C. against an order made under S. 47C-B 
by a Court to which the Court making the 
complaint is subordinate. Soaiabhai Vallavbhai 
V. Adiibhai PaTshollartt. 25 Cr. L. J. 1123 : 

81 I. C. 947 : 26 Bom. L. R. 289 ; 
- 48 Bom. 401 : A. I. R. 1924 Bom. 347. 

S. AT G-B— Appeal — Order passed by 

Appellate Court — Sceond appeal, whether lies. 


S; 476-B — Appeal — Appeal front order 

malting complaint — Party at whose instance com- 
plaint was made, whethar entitled to notice — 
Limitation, starting point of. 

In an appeal under S. 470-B, Cr. P. C., by 
a person against whom a complaint has been 
made, the opposite party entitled to notice 
is the Crown and not the person on whose 
application the complaint was made. Start- 
ing point of limitation for an appeal from an 
order making a complaint is the date on | 
which the complaint is filed and not the date i 
on which it is signed. Labha Mai v. iro-saiod 
Mai. 29 Cr. L. J. 72 : 

106 I. C. 584 ; 29 P. L. R. 128. 

S. 476-B — Appeal. 

Appellate order making complaint — Appeal to j 
High Court is competent. Narayan Mehcr v. i 
Dhana Mcher. 32 Cr. L. J. 1065 : 

133 I. C. 683 : 10 Pat. 446 : ■ 
12 P. L. T. 633 ; I. R. 1931 Pat, 395 : 

A. I. R. 1931 Pat. 343. 


! No ajipeal lies against an order jiassed by an 
} Appellate Court under S. 470-11, Cr. P. C. 
Chnai v. Mtthaudram. 30 Cr. L. J. 1099 : 

119 I. C. 703 : 25 N. L. R. 192 : 
I. R. 1929 Nag. 335: 
A. I.R. 1929 Nag. 281. 

S. 476'B — Appeal — Order refusing to 

prosecute — Appeal to District Judge — Transfer 
of appeal to Svb-Judge — Legality of transfer — 
Second appeal to Chief Court, xchether competent. 

A District .Judge has no jurisdiction to transfer 
to a Subordinate .Judge an appeal filed before 
him under S. 47G-B, Cr. P. C., from an order 
by a Munsif refusing to make a complaint. 
Under S. 470-11 where the Court of first instanec 
consents or refuses to jirosecutc, whether the 
Appellate Court upholds or reverses its order, 
there is one appeal only. An appeal can lie 
to the High Court only where the original order 
has been passed by a Court from which the 
appeal ordinarily lies direct to the High Court. 
Bi.smillah Khan v. Shakir AH. 


. S, 47Q.B~Appcal—ComplaiJH fded and j 

prosecution ordered by trying Magistrate. I 

An appeal lies under S. 47G-B, Cr. P. C,, when 
a complaint has been filed and prosecution has ! 
been ordered by the trying Magistrate. Muster 1 
Zodpa v. Emperor. 37 Cr. L. J. 1043 : i 

1641. C. 1057 :38P.L.R. 16 : | 
9 R. L. 189 : A. I. R. 1936 Lah. 828. 


S. 476-B— Appeal. 

Complaint wrongly signed by Small Cause 
Judge as Munsif — Asa result, appeal misdirect- 
ed ; Held, District Judge alone can entertain 
appeal. Bam Sarup v. Emperor. ’ 

36 Cr. L. J. 1302 : ( 
1581. C. 101 ; 1935 A. L. J. 476 : I 
1935 A. W. R. 386 : 8 R. A, 280 (2) : 

A. I. R. 1935 All. 446 (2). 


S. 476-B — Appeal— Court taking action i 

under S. 476 not being moved by any party— ! 
Appeal lies under S. 470-B. ' ; 


Where a Court takes action under S. 470 
not being moved by a party, an appeal under 
S. 47C-B lies. The word " such ” before the 
word “ complaint ” in the third line of the 
authorized edition of the Code, refers to a 
complaint ” under S. 470 or 470-A.” The 
word “ such ” has no reference to the case of 
a complaint being filed at the instance of a 
party. Emperor v. Bam Prasad, 


120 I. C. 113 : 
I. R. 1930 All. 1 : 1930 A. L. J. 203 : 
52 All. 79 : A. I. R. 1929 All. 899 (1). 


30 Cr. L. J. 382 : 

114 I. C. 812 : 5 O. W. N. 882 ; 

I. R. 1929 Oudh 204 : 4 Luck. 155 ; 

A. I. R. 1928 Oudh 494. 

S. 476-B — .’ippeal— Order under, by Civil 

Court — Appeal from, whether should be on Civil 
or Criminal side of High Court. 

Jurisdiction that is exercised by a Court in 
filing a complaint under S. 470, Cr. P. C., is 
a jurisdiction exercised under the Cr. P. C., 
and is, therefore, of a criminal nature. There 
is no rule that everything done by a Civil 
Court should be regarded as being of a civil 
nature. Consequently, appeals under S. 470, 
Cr. P. C. from orders of Civil Court including 
revisions preferred from appellate orders made 
under S. 470-B should be tiled on the criminal 
side of the High Court and not on civil side. 
In re ; D. S. Baju Gupta. 41 Cr. L. J. 705 : 

189 I. C. 25 : 49 L. W. 330 ; 

1939 M. W. N. 243 ; 1939 1 M. L. J. 480 : 

1. L. R. 1939 Mad. 439 : 13 R. M. 228 : 

A. I. R. 1939 Mad. 472. 

Ss. 47G-B — Appeal. 

Small Causes Court directing prosecution — 
Appeal lies to District Judge and not to 
Subordinate Judge even though he signs, in 
disposing of appeal, as Additional Sessions 
•Judge. Abdul Ghani Khan v. Bam Mohan Lai, 

36 Cr. L. J. 950 ; 

156 I. C. 593 : 1935 A. L. J. 671 : 

8 R. A. 3 : 1935 A. \V. R. 690 : 

A. I. R. 1935 All. 573. 
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wliether action is required under Sub-s. (2). 
Emperor v. Ahmad AH. , 159 I. C. 963 : 

16 P. L. T. 828 : 2 B. R. 129 : 
8 R. P. 319 : A. I. R. 1935 Pat. 501. 

S. 469. 

See Penal Code, S. 84, 

S. 470. 

See Penal Code, S, 84. 

Ss. 470, 471 (1) — Acquittal of insanity 

—Subsequent sanitjf — Effect of. 

When an accused is acquitted on the ground 
of lunacy, it is the dutj' of the Court to 
decide whether or not, at the time the act 
constituting the offence was committed, the 
accused was capable of understanding the 
nature of his act, and if the Court is satis- 
fied that he was not, an absolute duty is 
imposed on it to make an order to declare 
him to be a criminal lunatic, and direct 
him to be kept in safe custody, even if 
he is not of unsound mind on the date of 
his acquittal. Anandi v. Emperor. 

24 Cr. L. J. 225 : 
71 I. C. 689 : 45 All. 329 : 
A. I. R. 1923 All. 327. 

S. 470 — ' Procedure — Acquittal on 

ground of lunacy. 


Cr. P. CODE (1898), S. 471 

of 1914. Under S. 471 (1) a Court can order 
a criminal lunatic to be kept in safe custody 
in such place and manner as it thinks ’ fit. 
The subsequent discharge, . detention and 
tratisfer to any public lunatic asylum referred 
to in S. 474 and the delivery of the person 
to a relative under S. 475 are matters for the 
Local Government, and not for the Court to 
deal with. The Court cannot exercise the 
powers conferred on the Local Government 
under Ss. 474 and 475. Somya Hiryu Mahar 
v. Emperor . 19 Cr. L. J. 771 ; 

46 I. C. 691 : 20 Bom. L. R. 629 : 

A. I. R. 1918 Bom. 110. 

S. 471 — Power of Court to issue direc- 
tion for detention— JLocal Government, order of, 
xohether necessary. 

S. 471, Cr, P. C. as amended by Aet X of 
1914, no longer requires a Court to report 
the case of an accused suffering from mental 
derangement for the orders of Government. 
The Court can itself issue a direction for his 
detention in a lunatic asylum or, if there is 
no accommodation in it, in jail or some other 
place of safe custody in British India. 
Emperor v. Maiku Ahir. 21 Cr. L. J. 46 (a) : 

54 I. C. 254 : 22 O. C. 269 : 
2 U. P. L. R. (J. C.) 11 : 
A. I. R. 1919 Oudh 49. 


When a Court acquits an accused under 
S. 470, Cr. P. C., on the ground of his lunacy, 
it should simultaneously pass orders under 
S. 471. ^Tohammad V. Emperor, 

23 Cr. L. J. 71 : 
65 r. C. 423 : 1922 M. W. N. 10 ; 
30 M. L. T, 74 : 42 M. L. J. 72 5 
A. I. R. 1922 Mad. 54. 

S. 471. 


Sec also Penal Code, 1800, Ss. 04, 84. 

S. 471 as amended by Act (X of 1914) 

— Acquittal for insanity — Jlcport to Govern- 
ment— Procedure. 

Under S.471, Cr. P. C., 1808, as amended 
by Act X of 1914, the Court, in a case wliere 
it lias been found that an offence has been 
committed l)y a lunatic, should confine itself 
lo making an order that he should be kept 
in safe custody in such place and manner as 
the Court thinks fit. Then it is for the 
Government under their own powers to decide 
the future fate of the person concerned. 
There is no longer any necessity for a Court 
which acquits a person on the ground of 
insanity to report the case for the orders of 
llie I.K)cnl Government. Imam Hasan v. 
Emperor. 26 Cr. L. J. 348 : 

84 I. C. 652 : 25 Bom. L. R, 286 ; 

A. I. R. 1923 Bom. 261. 

Ss. 471.474. 475— Power of Court— 

Criminal' lunatic, order as to detention of — 
Procedure— Local Government, power of, lo order 
confinement in lunatic asylum — Lunacy Act (IV 
of WJ2 ) . 

Sub-s. (2) and (8) of S, 471, Cr. P. C. 
were repealed by the Lunacy Act (IV of 
1012) and the last twelve words of Sub-s. (1) 
of the same section were repealed by Act X 


S, . 471 — Procedure — Order for safe 

custody — Delivery of luntic prisoner to parents, 
legality of. 

S. 471, Cr. P. C., should not be interpreted 
ns compelling a Court to send the accused 
to a lunatic .asylum. All that is necessary 
is to see that such safeguards are taken as 
would keep the accused from mischief and it 
is permissible to order the accused to be kept 
under the control and custody of his parents. 
Mohammad v. Emperor, 23 Cr. L. J. 71 : 

65 I. C. 423 ; 1922 M. W. N. 10 ; 

30 M. L. T. 74 ; 42 M. L. J. 72 : 

A. I. R. 1922 Mad. 54. 


S. 471 — Scope of — Accused guilty under 

S. 326, Penal Code, but found insane at time of 
committing .offence— Whether can be acquitted 
under S. S4, Penal Code, and kept under care of 
relatives on their giving security for his good 
behaviour— Proper course— Penal Code (Act XLV 
of ISOO), S. Sd. 


Where a Magistrate finds the accused guilty 
under S. 32G, Penal Code, but acquits him 
under S, 84, Penal Code, as he is found 
incapable of understanding the nature of his 
act due to insanity, and orders him to be 
handed over to the care of his relatives on 
their furnishing a security for his good 
behaviour, the order contravenes S. 471, 
Cr. P. C. In such a case, the accused should 
be detained in safe custody in a lunatic asylum. 
The King v. Tun Khin. 39 Cr. L. J. 544 : 

175 I. C. 48 : 10 R. Rang. 460 (1) : 

A. T R. 1938 Ransr. 96. 


S. 471— 6’copc of. 

S. 471 contemplates the comTnittTOg of a 
crime by a person who, owing to the state of 
his mind, cannot be deemed to have known 
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Appellate Court under S 


Prasad v. Emperor. 

120 I. C. 


47C-B. Narnin 
30 Cr. L. J. 1148 : 
110 : 1. R. 1930 All. 4 ; 
A. I. R. 1929 All. 898. 

S. 476 — Applicability. 

In order to bring such a case within the pur- 
view of S. 470, Cr. P. C., it is not necessary that 
proceedings should have been pending from 
before the time of the production of tiie docu- 
ment, Tularam I\Iaricadi v. Emperor. 

28 Cr. L. J. 388 : 
100 I. C. 1044 : A. 1. R. 1927 Nag. 184. 

S. 476 — ApplicahiliUj— Jurisdiction of 

Court to invcsligaic offence committed before it 
after transfer af case. 

If a Court is of opinion that tlicrc is ground 
for enquirj' into any offence referred to in 
S. 195 committed before it in tire covirsc of u 
judicial proceeding, it can j)roeccd under S. -t7(i 
of the Code even though the case has ])asscd out 
of its hands and has been decided I)y another 
Court which has arrived at a different conclu- 
sion on the merits. Suudar Lai v. Emperor. 

23 Cr. L. J. 603 : 
68 I. C. 817 ; 20 A. L. J. 666 ; 44 All. 642 : 

A. I. R. 1922 All. 233. 


-Prosecution can't 
Ss. 353, oil and 


S. 476 — Applicabilitjj- 

be directed for offences under 
U7. 

As regard.s offences under Ss. 05:5, ;5fl and 
147, Penal Code, S. 470 does not apply. 
Order under S. 47(5 was, therefore, reversed. 
Saibeswur Nath v. Emperor. 39 C. L. J. 33 : 

A. I. R. 1924 Cal. 501. 

S. 476 — .‘IpplicabitiUj — (iualifications 

mentioned in S, 195, xvhclhcr incorporated in 
S. 470. 

S. 47G, Cr. P. C., does not apply to an offence 
commitled before a Court in Presidency towns. 
Conseciuontly it is not competent to llie Iligli 
Court, acting under S. 470, to direct liic 
prosecution of a person for I lie offence of 
forgery or abetment of forgery brought to its 
notice in the course of iiearing an appeal in a 
Probate ease. Tlie cjualificalions mentioned 
in S. 195, Cr. P. C., arc to be treated as 
incorporated in tlic provisions of .S. 47(5. Jn the 
mailer of : A Vakil. 19 Cr. L. J. 638 : 

45 I. C. 680 : A. I. R. 1918 Cal. 346. 
S. 476 


8. 47(5, Cr. 
statement is 
proceedings. 


-ApplicabiliUj. 

P. C., 
niade 


applies only when a false 
in the course of judicial 
Shafi Mohamed v. Emperor. 

26 Cr. L. J. 1044 : 
87 I. C. 964. 

S. 476— Applicabililij of. 

4<(i, Cr. P. C., includes unv 
Chap. XVI, Cr. P. C. S. 4-7(5 
Tcstrielcd to a warrant cn.se 
a summons case also. 
Lai Anand. 

13 R S05 i 

13 R. L. 106 : A. I. R. 1940 Lah. 233. 

476— ApplicabiliUj of. 

Person alleged to have given false evidence 


“Inquiry” in .S. 
jirocccdings under 
is not, tlierefore, 
but applies to 
Emperor v. Jiam 


Cr. P. CODE (1898), S. 476 
before arbitration— Application under S. 470 
is necessary — Wbcttier preliminary enquiry 
is necessary or not will depend on the circum- 
stances of each case. No notice is necessary 
to person against whom order is sought. 
H. O. Gnnti v. E. L, Uarconrl. 

32 Cr. L. J. 826 : 
132 I. C. 93 : 58 Cal. 215 : 
I. R. 1931 Cal. 525 ; A. I. R. 1931 Cal. 436. 

S. 476— ApplicabiliUj of. 

S. 470 applies only where complaint by Court 
is necessary for taking cognizance. Proval 
Itanjan liaral v. Umc Sankar Jianerjcc. 

32 Cr. L. J. 883 
132 I. C. 241 : 58 Cal. 727 
35 C. VV. N. 98 : 1. R.~1931 C.al. 561 
A. I. R. 1931 Cal. 438. 

S. 476 — ApplicabiliUj of. 

.S..47(5 can only apply to ease.s wiierc, 
by reason of n provision in the Code, 
the Magistrate requires ,u complaint by Court 
in order that he may -lake cognizance of the 
Charge. Provat Jlanjan Barat v. Umc Sankar 
Chailcrjce. 32 Cr. L. J. 883 : 

132 I. C, 241 : SS^Cal. 727 ; 
35 C. W. N. 98 : I. R. 1931 Cal. 561 : 

A. I. R. 1931 Cal. 438. 

— S. 476— Applicabililij of. 

IVhcre it is doubtful wJiich of the two stale- 
ments is true and where it may be iicld with 
some degree of certainly that the subsequent 
statement is the false one, a complaint for 
giving false evidence should, as a rule, be 
made. Local Government v. Jit Singh. 

36 Cr. L. J. 935 : 
156 I.C. 257:31 N. L. R. 308 : 
7 R. N. 230 : A. I. R. 1935 Nag. 145. 

Ss 476, 195 — .‘ippUcabiliti) of — Forgery 

not by parly to any judicial proccedi iigs -Proceed- 
iugs, if maiutaiiiablc. 

S. 47G, Cr.P.C., applies only where tlic offences 
mentioned in S. 105, Cr. P. C., arc committed 
by the person or in the circumstances men- 
tioned tlicrein. Therefore n Munsif has no 
jurisdiction to take action under S. 470 against 
the executant and attestors of a document 
found to be forged who were not jjarlms to 
any proceeding before the Court. Jn re : Kaltaru 
Bamalingam. 16 Cr. L. J. 797 ; 

31 I. C. 653 ; 18 M. L. T. 488 : 

2 L. W. 1135 : A. I. R. 1915 Mad. 1033. 

S. 476— Application for revision— 

Order under— Application for revision, by xvhom 
to be made. 

An application under S. 439, Cr. P. C. to inter- 
fere in revision with an order passed under 
S. 470, Cr. P. C., Clin only be made by a jiarty 
aggrieved tliercby, that is to say, the person 
whose prosecution has been ordered, Jtamjivan 
v. Ji'akira. 21 Cr, L. J. 846 : 

58 I. C. 926 : A. I. R. 1920 Nag. 264. 

S. 476 — Application under — Application, 

when should be made. 

Under S. 470 as it now stands, the application 
need not be made in the course of the proceed- 
ings out of which it arises, or immediately 
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Right of appeal. 

Right of complainant. 

Sanction. 

Sanction to prosecute. 

Scope. 

Scope and ohjcct. 

Scope of. 

Separate coinplainr, absence of, 

Stay. 

Stay of complaint. 

Stay of proceedings. 

Stay of prosecution. 

Successor in olhcc — Whether can 

order. 

‘ Such Court,’ meaning of. 

‘ That Court,’ significance of. 

Want of complaint. 

Witness. 

Wrong pleading, effect of. 

S. 476. 

iSVc aho (i) Criminal Court. 

(.7) Cr. P. C., 1898, Ss. 4 (b) 

■1 (»i) ir,r,, l.'iO, 101, 179, 
190, 190 (1) (a), 19.1, 
197. lor. (1), 19.7 (1) (b), 
197 (1) (b) and (c), 197 
(.1), 190 (c), 202. 217, 228, 
2-17, .189, 870, 808, 807, 
.(21, 480, 489, .110, -170. 

(ui) Evidence Act. 1872, Ss. .11, 
. 11 . 

(tn) False Evidence. 

(n) Lifuitation Act, 190.8, .S. 12. 
(vt) Penal Code, 1809, S. 120-R, 
200, 211, 801-A, 700. 

(nil) Provincial Insolvency .\ct, 1 
1920, Ss. 09. 70. ■ i 


S. 476. 

It is doubtful whollior investigation under 
S. 202 is judicial proceeding and rn.ay be 
used for supporting an order under S. 170. 
I\Jonbul Ahmad v. ErnpernT. 20 Cr. L. J. 815 ; 

53 I. C. 719 : A. I. R. 1919 Lah. 37. 

S, 476 — Abetment. 


A private complaint, can he made against 
a person who abets an offence for which the 
Court’.s sanction should in the first place, be 
obtained under S, 197. Ammdnmal Enmnninal 
v, Ifsardns fCixfiunmal. 35 Cr. L. J. 1251 ; 

151 I. C. 60 (a) : 7 R. S. 41 (1) : 

A. I. R. 1934 Sind 78 (1). 


S. Aia—Ahclmcnt—Abchnrul of offence 

committed htj pnrltf to procccdinji!) — Trial of 

abettor— Cnriiphtint' bti Court, nrcennitu of. 


'licrc is nothing in law to prevent the trial 
an abettor of an offence committed by a 
rty to a proceeding in Court without a 
rnplainl by the Court, concerned under 
470, Cr. P.'C. Fakir Sipnh v. Emperor. 

30 Cr. L. J. 485 : 

115 I. C. 529 : I. R. 1929 Lah. 401 : 

10 Lah. 442 : 30 P. L. R. 517 ; 

A. T. R. 1928 Lah. 787. 


Ss. 476, 195 and 195 {A)— Abetment— 

Sanction to prnxr.e.ute. — False information — Indian 
Penal Code (Act '.KFA" of ISGO), S. 211 — 
Requisites of sanction. 


Cr. P. CODE (1898), S. 476 

A false information was given at the Thana 
regarding tfie deatfi of a girl. The informant, 
the chowkidar, was directed to be prosectued 
under Ss. 182 and 211, Penal Code, On an 
application by the opposite party, the Sessions 
Judge sanctioned the prosecution of two 
other persons by the following order : — “ Tiiere 
can be no doubt that D. and A. instigated 
the chowkidar to lodge this information. I 
direct that they be prosecuted under S. 211 
with the chowkidar Held, the sanction was 
witliout jurisdiction and bad. Dharamadas 
Kawnr v. Emperor. 7 Cr. L. J. 340 : 

7 C. L. J. 373 : 12 C. W. N. 575. 

S. 476 — Additional evidence — 

Appellate Court, power of, to lake additional 
evidence, limits of — Evidence improperly 
admitted. 

The legitimate occasion for the use of the 
power conferred by Order XLI, rule 27, 

, C. P. C., on an Appellate Court is when, on 
examining the evidence as it stands, some 
inherent lacuna or defect becomes apparent, 
not where a discovery is made outside the 
Court, of fresh evidence and the application 
is made to import it. Where additional 
evidence is improperly admitted in appeal, 
the Court has no jurisdiction to direct the 
prosecution of a witness on the basis of such 
evidence and an order made under S. 470, 
Cr. P. C., in such a case cannot be sustained. 
Jaedeo Lai v. Ram Lagan Singh. 

20 Cr. L. J. 826 ; 

S3 I, C. 826 : A. I. R. 1919 Pal. 341. 

S. 476 — Adjournment — Criminal 

proceedings initiated by Civil Court — Appeal on 
, .sonic facts pending in High Court— Criminal 
proceedings, whether should be adjourned. 

Where criminal proceedings are initiated by 
a Civil Court under S. 470, Cr. P. C., the fact 
that an appeal upon the same facts is pending 
in the Higli Court cannot be regarded as a 
i valid reason in law for the adjournment of 
i the criminal proceedings till the decision of 
1 the civil appeal. . Raj Kvmcar Singh v. 
Emperor. 22 Cr. L. J. 236 : 

60 1. C. 428 : 18 A. L. J. 1011 : 43 All. 180 : 

A.I. R. 1921 All. 365., 

I S. 476 as amended by (Act XVIII 

of 1923) — Amendment, effect of. 

Wlicrc document comes to the notice of the 
Court in relation to a proceeding before it 
and it appears to the Court that it is^ not 
genuine and tiiat an offence has been 
committed, tlie Court is competent to take 
action. The fact that no action could be 
taken under S. 470 as it stood prior to 
amendment, and the proceedings had 
accordingly to be dropped before inquiry was 
made, docs not preclude action under the 
section as amended. Chamari Singh v. Public 
Prosecutor of Gaqa. 26 Cr. L. J. 170 (b) : 

83 I. C. 730 : 6 P. L. T. 225 ; 4 Pat. 24 : 

A. I. R. 1925 Pat. 330. 

S, 476— Amendment, effect of— Sanc- 
tion to prosecute — Sanction undersold procedure, 
legality of. . 
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S. 476 — Complaint. 

AVhere an offence has been committed before 
a Judge and he is transferred, his successor 
can validly make a complaint under S. 476 , 
Cr. P. C. Faqir Singh v. Emperor. 

29 Cr. L. J. 1028 : 

112 1. C. 356 : A. I. R. 1928 Lah. 759 (b). 

Ss. 476, 403— Complaint — Application 

under S. 476 for filing complaint rejected — Dis- 
trict Judge setting aside order — Case sent back for 
inquiry — Trial Court, if can file complaint after 
inquiry. 

It is a fundamental principle that a person 
once acquitted of an offence cannot again 
be tried for that offence. But dismissal of 
a complaint or discharge of an accused in a 
■ ^yarrant case is no bar to his being there- 
after tried on the same facts. Where, there- 
fore, the District Judge on appeal sets aside 
the order of the lower Court rejecting an appli- 
cation under S. 47G asking the Court to file a 
complaint against a person, and directs the 
lower Court to hold an inquiry and file com- 
plaint, if necessary, the lower Court is not 
debarred from filing complaint after inquiry, 
by its previous refusal to do so- 
Kainjo Choudhry v. Emperor. 

39 Cr. L. J. 353 : 

173 I. C. 742 : 16 Pat. 650 : 

19 P. L. T. 21 : 
lOR. P. 440: 4B. R. 332: 

A. I. R. 1938 Pat. 99. 


-S. 476 (1)— Complaint. 


S. 476 (1), Cr. P. C., does not authorise a com- 
plaint with reference to offences described in 
S. 195 (1) (a) committed in relation to a pro- 
ceeding in a Court. The jurisdiction to make 
a complaint under that sub-section is limited 
to such cases as are provided for in Sub-s, (1) (b) 
or Cl. (c) of S. 195 only. Emperor v. Ram Nath 
Bux Singh. 27 Cr. L. J. 1247 : 

98 I. C. 63 ; 3 O. W. N. 757 : 

A. I. R. 1927 Oudh 51. 

S. 476, 476- A — Complaint of periurv— 
Penal Code {Act XVL of 1860), S. 193 -Com- 
plaint of perjury— Evidence to show offence 
committed in relation to proceeding in Court, 
absence of. 

A complaint under S. 476-A, Cr. P. C. for 
the prosecution of a person for an offence 
under S. 193, Penal Code, should not be made 
u here there is nothing to suggest that the 
accused _ cornmitted the offence complained 
or in or in relation to a proceeding in any 
Court. Baheruddy Sikdar v. Emperor. 

o. V ^ 25 Cr. L. J. 1095 ; 

81 1. C. 919 ; 28 C. W. N. 880 *. 
A. I. R. 1924 Cal. 986. 


application fai 


==S. 476— Complaint, 
making. 

Pleader not being properly authorised to 

validity of proceedings 
as Court can suo moiu make comnlaint 
Puma Chandra Dutla v. Dhalu. 

32Cr. L. J. 377 
129 I. C. 561 ; 58 Cal. 374 
24 C. W. N. 914 • 52 C T T H7 
I. R. 1931 Cal. 209 : A.J. R. 1930 Cai, ?2 


Cr. P. CODE (1898), S. 476 

S. 476— Complaint — Duty of Court. 

Before a complaint for prosecution is made 
by a Court under S. 476, Cr. P. C., it is 
necessary that the Court which thinks that an 
offence mentioned in S. 195, Sub-s. (1), Cl. 
(6) or Cl. (c) has been committed should 
record a finding to that effect. The provision 
is not merely directory but it is mandatory, 
Cliaduvulu Munuswami Naidu v. Emperor. 

29 Cr. L. J. 732 : 
110 r, C. 588 : 1928 M. W. N. 229 ; 

A. I. R. 1928 Mad. 783. 

S. 476 — Complaint, necessity of. 

It is not every case of perjury that should 
form the subject of an inquiry; a complaint 
should be made only when the interests of 
justice require that a complaint should be 
made. Chaduvnlu Munuswami Naidu v. 
Emperor. 29 Cr. L. J. 732 ; 

110 I. C. 588 : 1928 M. W. N. 229 ; 
A. I. R. 1928 Mad. 783. 
S. 476 —Complaint — Particulars of . 

Where a complaint is made by a Court 
under S. 476, Cr. P. C., in respect of an offence 
under S. 193 of Penal Code, the complaint 
must contain the particulars of the offence in 
! respect of which it is made. Kalisadhan 
\ Addya v. Nani Lai Hazra. 26 Cr. L. J. 1307 : 

! 89 I. C. 251 : 52 Cal. 478 ; 

1 A. I. R. 1925 Cal. 721. 

S. 476— Complaint by Court — Proce- 

I dure — Prosecution for false charge, order for — 
Procedure. 

In a case where a .Magistrate is considering 
whether he shall order an individual to be 
prosecuted upon a charge of bringing a false 
charge, he should definitely offer to the accused 
person an opportunity of saying whether 
he abandons his charge or whether he wishes 
to support it, and if he wishes to support it, 
the Magistrate must give him an opportunity 
of putting forward what he wishes to say in 
support of his charge, prior to ordering him to 
be prosecuted for having brought a false 
charge. Jadu Dhanuk v . Emperor. 

26 Cr. L. J. 893 : 
86 I. C. 829 : A. I. R. 1925 Pat. 708. 

S. 476— Complaint by Court. 

The finding of a competent Court that a 
document produced before it is a forgery 
or that a witness has committed perjury 
before it, is sulfioient prima facie ground for 
I a complaint under S. 476, and no preliminary 
inquiry is necessary in such a case before 
making a complaint. , Dwarka Prasad v. 
Makund Sarup. 26 Cr. L. J. 1506 : 

90 I. C. 290 : 24 A. L. J. 122 ; 
A. I. R. 1926 All. 21. 

iS. 476 — Complaint by Court, 

Where before the amendment of the Cr. P. C. 
a subordinate Court granted sanction for the 
prosecution of a person in respect of an 
offence mentioned in S. 195 of the Code, but 
the sanction lapsed owing to the subsequent 
amendment of the Code : Held, that the remedy 
I of the complainant was to move the subordi- 
•.nate Court to make a complaint under the 
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petitioner thereupon appealed to the Divisional 
Commissioner who held that no appeal lay 
to him and rejected the appeal. On an 
application for revision being made to the 
High Court : Held, (1) that the Collector 
was acting as a Revenue Court and was 
exercising judicial powers in setting aside 
the order of the Sub-Deputy Collector and 
was, therefore, subject to the superintendence 
of the High Court and his order was revisable 
under S. 115, C. P. C., (2) that the Court 
also had jurisdiction to interfere under 
S. 107, Government of India Act;. (3) that 
the Commissioner had jurisdiction to hear 
the appeal preferred by the petitioner against 
the order of the Collector and to set aside 
that order, if necessary. Faiijdar Rai v. 
Emperor. 26 Cr. L. J. 1565 : 

99 I. C. 415 ; 7 P. L, T. 199 : 

A. I. R. 1929 Pat. 25. 

Ss. 476, 476-B — Apjjeal — Coiiiplainl by 

Assistant . Collector — Appeal to Civil Court, 
competency of — Additional District Judge, poioer 
of , to receive appeals —District Judge, power of , 
to transfer such appeals to Temporary Judge. 

An appeal lies to the Civil Court from an 
order under S. 470, Cr. P. C., made by an Assis- 
tant Collector in a suit under the Agra Tenancy 
Act, even though the valuation of the 
suit is less than Rs. 200 and decree passed 
in the suit is not appealable to the Civil 
Court. Where an appeal under S. 47C-B, 
Cr. P. C., has been validly filed in the Court 
of - an Additional District Judge, the District 
Judge has power under S. 24, C. P. C., to 
transfer the case to a Temporary Additional 
District Judge. Ratan Lai v. Abdul Hai. 

31Cr.L.J.898 : 

125 I. C. 753 : 1930 A. L. J. 1010 ; 

A. I. R. 1930 AIL 407. 

Ss. 476, 476-B — Appeal — Complaint by 

Civil Court — Procedure — Default of appearance 
. — Dismissal of appeal. 

The language of S. 47C-B, Cr. P. C., indicates 
that the Court to which an appeal lies 
under that section is one to which the 
Court making or filing the complaint is 
subordinate. In other words, if it is a Civil 
Court which has made an order under S. 470, 
the appeal against such an order must lie 
to and be heard by the authority or Tri- 
bunal to which such Civil Court is subordi- 
nate and the procedure governing an appeal 
of this description is that prescribed by 
the Cr. P, C. for the hearing of an appeal. 
Where such an appeal is argued in part by 
the Counsel for the appellant and is then 
adjourned but at the adjourned hearing the 
Counsel for the appellant does not turn up, 
the Court is entitled to assume that the appeal 
has been abandoned and to dismiss it. In 
following this course, the Court cannot be 
said to commit any illegality or material ir- 
regularity within the meaning of S. 11.5 of 
the C. PI C. Nasaruddin Khan v. Emperor. 

28 Cr. L. J. 92 : 

99 I. C. 124 ; 53 Cal. 827 : 

A. I. R. 1927 Cal. 98. 

Ss. 476, 476-B — Appcal—Complainl 
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by Court suo motu — Appeal under S. 476-B, 
competency of. 

An appeal lies under S. 476-B, Cr. P. C., 
from an order under S. 476 directing pro- 
secution even if such action is taken by 
the Court suo motu and not on the complaint 
filed by a private person. Prabhu Dayal v. 
Emperor. 32 Cr. L. T. 20 (a) : 

127 I. C. 711 ; 31 P. L. R. 153 : 
12 L. L. J. 29 : 1. R. 1930 Lah. 871. 

Ss. 476, 476-B — Appeal, forum of — 

Complaint by Munsif exercising powers of Small 
Cause Court. 

Where a Munsif invested with Small Cause 
powers makes a complaint under S. 476, Cr. P.C., 
for the prosecution of persons in respect of 
offences under Ss. 476 and 471, Penal Code, an 
appeal from such an order lies under S. 476-B, 
Cr. P. C., to the Court of the District Judge 
and not to the Court of the Subordinate Judge. 
Fateh Bahadur v. Abdul Raheem. 

27 Cr. L. J. 83 : 
91 I. C. 387 : 2 O. W. N. 845 ; 

A. I. R. 1925 Oudh 713. 

\ 

S. 476-A — Appeal. 

Munsif deciding prosecution not necessary — - 
Subordinate Judge in appeal is not authorised 
to order prosecution. Fauzdar Chamar v. 
Narendranath Jha. 35 Cr. L.J. 1061 : 

ISO 1. C. 239 : 15 P. L. T. 303 : 

6 R. P. 727 : A. I. R. 1934 Pat. 366. 

Ss. 476-A, 476-B as amended by Act 

XVIII of 1923 — Appeal against order of trial 
Court refusing to make complaint under S. 476 — 
Order by Appellate Court making complaint, 
whether appealable lo High Court. 

No appeal lies under S. 476-B, Cr. P. C., to 
tlie High Court from an Appellate order of a - 
District Judge making a complaint which the 
original Court refused to make when an appli- 
cation was made to it under S. 476 of the Code . 
Moideen Rowthen v. Miyyassa Pulavar. 

29 Cr. L. J. 786 : 
111 I. C. 114 : 28 L. W. 134 : 
51 Mad. 777 : 55 M. L. J. 444 : 
A. I. R. 1928 Mad. 506. 

.S 476-B— Appeal. 

An appeal under S. 476-B is an appeal under 
the Cr. P. C. and has to be governed by the 
provisions of that Act. But an appeal under 
S. 476 in a civil matter is not preferred to the 
Sessions Judge but to the District Judge and 
power is given to District Judge under the 
C. P. C. and the Bengal, Agra & Assam Civil 
Courts Act to regulate the procedure of an 
appeal. Lai Mohammad v. D. I. G., C. I. D., 
Bengal. 31 Cr. L. J. 921 ; 

125 I. C. 748 : 34 C. W. N. 80 ; 
57 Cal. 831 : A. I. R. 1930 Cal. 361. 

S. 476-B— Appeal. 

An appeal under S. 476-B, Cr. P. C., is 
governed in matters of procedure by Order 
XLI, C. P. C., and not by S. 424, Cr. P. C. 
Mahendra Nath Das v. Emperor. 

31 Cr. L. J. 750 r 
1241. C. 827 : 49 C. L.J. 374: 
A. I. R. 1929 Cal. 428. 
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filed a complaint against the same person for 
the same offence before a Magistrate and the 
latter discharged the accused, finding the com- 
plaint to be false : Held, that the complain- 
ant could not be prosecuted for an offence 
under S. 182, Penal Code, on a complaint by 
the Police, but could be prosecuted onlj' 
for an offence under S. 211 of the Code upon a 
complaint by the Magistrate before whom he 
laid the charge. Mfiutig Pc v. Maimi’ Chaw. 

29 Cr. L. J. 1044 : 

112 I. C. 468 : A. I. R. 1928 Rang. 243. 

S. 476-B— ‘Cowip/oiJif’, mnening of. 

“ Complaint ” means complaint under S. 47C, 
or S. 47G-A— From order of District •Ttidgc, 
under S. 470-11, no second appeal lies to 
Higli Court. Emperor v. Govind. 

36 Cr. L. J. 981 : 

156 I. C. 713 : 59 Bom. 340 
37 Bom. L. R. 106 ; 8 R. B. 20 t; 

A. I. R. 1935 Bom. 157. 

S. 476— Complniul under — Complaint 

for fabricating false evidence, order for, require- 
ments of — Language not clear and precise, 
effect of. 

An order of a Judge that a complaint should 
be made under S. 470, Cr. P. C. which contains 
no finding as required by the section that it 
is expedient in the interests of justice that an 
enquiry should be made into the alleged 
offences nor any suggestion of reasons for sucli 
a finding is irregular and cannot be sustained. 
In a complaint under S. 470, Cr, P. C., by a 
Judge for the offence of giving and fabricating 
false evidence, it is incumbent on tiie Judge 
to make clear and precise allegations in the 
complaint, inasmuch as in such a case the 
allegations, if vague, cannot fae reduced to pre- 
cision by oral examination as in an ordinary 
complaint by a private party, and also because 
a Magistrate trying the case cannot travel 
outside the limits of the complaint. Where a 
Court has properly complained under S. 470 
of the offence of fabricating false evidence, 
there is nothing to prevent the trying Magis- 
trate from framing if the evidence supports it, 
a charge of forgery in respect of which no 
sanction or complaint of particular authority 
or officer is required. In re : Y''crncni Salqa- 
naryana . 30 Cr. L. J. 370 : 

114 I. C. 834 ; 28 L. W. 774 ; 

I. R. 1929 Mad. 354 : 

A. I. R. 1929 Mad. 74. 

S. 476 — Complaint under, nature of — 

Penal Code Ss. 463, 467, 471 — Forgery of valuable 
security — Complaint by Court, 
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in 5.10.7(1) (c), Cr. P. C., must be taken to 
mean all forms of forgery under -whatever 
section they fall. A^ Ismail Panju v. Emperor 

26 Cr. L. J. Ills : 
88 I. C. 283 ; A. I. R. 1925 Nag. 337. 

S. 476— Complaint under — Penal Code 

(Act XLV of 1S60), S. 411— Complaint, not proved 
- Sanction to prosecute. 

The fact tliat tlic complainant fails to prove 
his case is by itself not suliieient to sanction a 
prosecution under S. 211, Penal Code. It 
I must be established satisfactorily in the mind 
of the .Tudge or the Magistrate 'that .the com- 
plaint was made with intent to cause injury 
or that it was a false complaint made with the 
knowledge that it was false. Bhiuan Kahar 
Emperor. 26 Cr. L. J. 141 : 

83 I. C. 701 :6P. L. T. 365 ; 
A. I. R. 1925 Pat. 329. 

S. 476— Complaint under — Sanctioti to 

prosecute, grant of. 

A complaint under S. .!70, Cr. P. C., should 
not be made on grounds whicli, at their worst, 
do not amount to more than mere suspicions. 
Chandan Lai v. Emperor. 29 Cr. L. J. 524 : 

109 I. C. 358. 

S. 476 Complaint under S. 476, at the 

instance of private person when to be made. 
Proceedings under S. 470, should not be 
undertaken on the application of private 
persons unless the j)rosccution is clearly in 
the interest of the State and is reasonably 
certain to result in a conviction. Shankar Sahui 
V Emperor. 31 Cr. L. J. 938 : 

125 I. C. 833 : 7 O. W. N. 633 ; 
A. I. R. 1930 Oudh 404. 

S. 476— Complaint, xohat amounts to. 

A District .Tudge, in making a complaint, after 
giving his reasons for holding that there was 
a good prfma facie case ordered as follows : — 
“I, therefore, direct the prosecution of A. Let 
a copy of this order be sent along with the 
records to the proper Magistrate as a com 
plaint”: Field, Umt althouglj in some cases a 
more formal and fuller doeument_ maj' be 
required, there was .a proper coriiplaint in the 
circumstances of the case. Ahamadar Rahman 
V. Dioip Chand. 29 Cr. L. J. 119 : 

106 I. C. 711 : 32 C. W. N. 164 : 
55 Cal. 765 : A. I. R. 1928 Cal. 281. 

S. 476— Complaint, xvhen to be made 

—Offence committed in course of judicial pro- 
ceeding— Complaint by Court after temination of 
proceedings, legality of. 


It is not necessary that a Court making 
complaint under S. 470, Cr. P. C., shoi 
state under what particular section the’ offen 
complained of falls and a failure to menti 
the section does not render the complaint 
the proceedings taken on it irregular. Wht 
a complaint made under S. 470, Cr, P, i 
after narrating the facts mentions Ss. 403 a 
471, Penal Code, the complaint must 
deemed to cover all forms of forgery which t 
evidence may show to have been committe 
1 he words any offence described in S. 401 


The power conferred upon a Court under 
S. 470, Cr. P. C., to make a complaint to a 
Magistrate when any of the offences referred 
to in S. 195, Cls. (6) and (c) appears to have 
been committed in or in relation to a judicial 
proceeding before it, is exercisable even after 
the termination of the proceeding in which the 
offence complained of is said to have been 
committed. Thokala Seshamma v. Tcllaturi 
Venkamma. 27 Cr. L, J. 280 : 

92 I. C 456 : 22 L. W. 863 : 

A. I. R. 1926 Mad. 238. 
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S. 476-B — Appeal. 

The Appellate Court of inferior jurisdiction, 
namely the District Judge’s Court is to be 
the Court to which the Court of the Subor- 
dinate Judge must be deemed to be subor- 
dinate, within the meaning of S. 195; 
Sub-s. (3). The appeal, therefore, under 
S. 47C-B lies to the District Judge. Thaknr 
Prasad v. Evijicror. 

37 Cr. L. J. 413 : 
160 I. C. 20 : 17 P. L. T. 66 : 

2 B. R. 312 : 8 R. P. 432 : 
A. I. R. 1936 Pat. 122. 

S. 476-B — Appeal. 

Where an Appellate Court has made a 
complaint under S. 47C-B, Cr. P. C. or 
refused to make a complaint, no further appeal 
lies to the High Court. Hikniat Ullah Khan v. 
Sakina Begam. 32 Cr. L. T. 367 : 

129 I. C. 264 : 1931 A. L. J. 117 : 
I. R. 1931 All. 136 : A. I. R. 1931 All. 305. 

S. 476-B— Appeal. 

Where complaints under S. 470 are made 

against several persons, though by a single 

order, the persons complained against must 
prefer separate appeals under S. 47G-B. 
In Tc : Maromma. 34 Cr. L. J. 92 ; 

140 I. C. 756 : 1933 M. W. N. 100 : 
I. R. 1933 Mad. 43 : A. I. R. 1933 Mad. 125. 

S. 476-B — Appeal. 

Where, once the .ludgc acccjrts the appeal 
of the accused under S. 470-B, he is Junclns 
officio, and his order directing the Magistrate 
to make a further enquiry into the alleged 
commission of the offence under S. 193 of the 
Penal Code is ullra vires and absolutely void. 
Mcndi Lai v. Ram Adhin. 36 Cr. L. J. 254 : 

153 I. C. 104 : 11 O. W. N. 1469 : 
7 R. O. 291 : A. I. R. 1935 Oudh 59. 

S. 476-B— /Ippcfd, competency of — 

Complaint filed by Court. 

S. 47G-B, Cr. P. C., does not give a right of 
appeal to a pcr.son against whom a Court 
flics a complaint at its own instance and 
not on the application of some other person. 
Salto V. Emperor. 30 Cr. L. J. 163 : 

113 I. C. 537 : I. R. 1929 Lah. 185 : 

A. I. R. 1929 Lah. 9. 

S. 476-B— Appeal, forum of — Order 

pas.scd by District Magistrate under S. ‘17G-A. 

An appeal under S. 470-B will lie to the 
Court of Session from an order passed by 
the District Magistrate under S. 470-A. 
Pilalal V. Emperor. 30 Cr. L. J. 550 : 

116 I. C. 77 : I. R. 1929 Nag. 195 : 
25 N. L. R. 1 : A. I. R. 1929 Nag. 97. 

^ Ss. 476-B, 195 fi)— Appeal, forum of 

— Special Judge making complaint under 
S. 47G for offence commuted in case under 
U. P. Encumbered Estates Act, 

Where a person commits perjury in the 
Court of a Special Judge in a case under 
the U. P. Kneurnbered Estates Act and the. 
.fudge makes a complaint against him under 
• . 470, Cr. P. C., the Sx)ccial Judge acts 
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only as a Civil Court irrespective of the 
fact that the Court is further invested with 
special powers under the Encumbered Estates 
Act. The Special Judge is primarily Civil 
Judge and if he takes any action under 
S. 470, Cr. P. C., in an ordinary civil case, 
whatever its valuation, his order would be 
appealable to the District Judge and not to the 
High Court. Akbar Husain Khan v. Emperor. 

41 Cr. L. J. 227 : 
185 I. C. 700 : 1939 A L. J. 962 : 
1939 All. 975 : 12 R. A. 371 : 
A. I. R. 1940 All 7. 

S. 476-B— Appcfil, hearing of. 

Additional Judge should be regarded as 
another Olliccr exercising the functions of the 
Court of the District Judge in the same manner 
as an Additional Judge of the High Court 
exercises the functions of a High Court Judge. 
Bcuas Narain Singh v. Dasralh Singh. 

37 Cr. L. J. 838 
163 I. C. 451 : 17 P. L. T. 276 
2 B. R. 609 : 9 R. P. 11 
A. I. R. 1936 Pat. 382. 

S. 476-B— Appeal, right of— Complaint 

filed by Court suo molu— Right of oppeal by 
aggrieved parly, 

S. 47C-B, Cr. P. C., gives a right of appeal to 
a person against whom a complaint has been 
made by a Court acting under the provisions 
of S. 470, or S. 470-A of the Code even when 
the Court has acted suo moiu and not on the 
anplication of some interested person. Tliiraj 
V. Emperor. 30 Cr. L. J. 1019 : 

119 I. C. 265 : 1. R. 1929 Lah. 857 ; 

A. I. R. 1929 Lah. 641. 


-S; 476-B— Appeal, right of. 


Right of appeal under— Appeal cannot be, 
filed until complaint has actually been made. 
Balaovind v. Jamnabai. 36 Cr. L. J. 1371 : 

158 I. C. 496 : 31 N. L. R. 370 : 
8 R. N. 87 : A. I. R. 1935 Nag. 199. 

S. 476-B — Appeal, to whom lies. 

An appeal under S. 47G-B, Cr. P. C. from the 
sentence of tin Assistant Sessions Judge lies 
to the Court of Session and not to the High 
Court. Nagcndra Nath v. Emperor. 

34 Cr. L. J. 628 
143 I . C. 703 : 37 C. W. N. 192 
60 Cal. 596 : I. R. 1933 Cal. 464 _ 
A. I. R. 1933 Cal. 192. 

S. 476-B— Ajypeal, transfer of. 

It is not open to a District Judge in whose 
Court an appeal under S. 47G-B is pending to 
transfer tliat appeal to the Court of a Sub- 
ordinate Judge. Mdnphoolw.Budhu. 

3o Cr. Ju. J. : 
157 1. C. 901 : 57 All. 785 : 
1935 A. L. J. 473 ; 1935 A. W. R. 385 : 

A. I. R. 1935 All. 440. 

S. 476-B — Appeal, whether lics-Com- 

Vlaint by' Appellate Court under S. HG-B— 
Second appeal to High Court, xuhether lies- 
Uevision, competency of. 

No appeal lies from a complaint made by an 
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Ss. 476, 476-B— Death of applicant, 

effect of -T- Application for order directing prosccu- 
lion — Appeal — Bight, whether survives. 

Where a private person moves a Court to 
take action under S. 476, Cr. P. C., but the 
Court refuses to take such action, and the 
applicant files an appeal, but dies during the 
pendency of the appeal the right to carry 
on the appeal does not survive to 
his legal representatives or to anybody 
else. Nehal Ahmad v. Ramji Das. 

26 Cr. L. J. 1008 : 
87 I. C. 608 : 47 All. 359 : 
A. I. R. 1925 All. 620. 

S. 476 — Defect in procedure. 

Where there is no doubt as to what is the 
statement complained of the complaint is not 
rendered invalid by the mere omission to 
specify therein the statement complained of. 
Dwarka Prasad V . Makund Sarup. 

26 Cr. L . J. 1506 : 
90 I. C, 290 : 24 A. L. J. 122 : 
A. I. R. 1926 All. 21. 

S. 476 — Delay. 

A Court may well hesitate to give sanction 
to a private individual to prosecute his 
adversary for an offence alleged to have been 
committed during the pendency of a civil 
litigation. But it is very desirable in the 
ends of justice that when a competent 
Court has taken upon itself the responsibility 
of ordering a prosecution under S. 47G, 
Cr. P. C., that that prosecution should be 
entertained as speedily as possible while the 
evidence on both sides is fresh. Brojobaski 
Panda v. Emperor. 11 Cr. L. J. 4 (b) : 

41. C. 485 :13 C. W.N. 398. 
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in or in relation to a proceeding in any Court. 
Before exercising its discretion to lay a 
complaint, the Court should find, that there is 
a reasonable probability of a conviction result- 
ing from the complaint. If the application 
is delayed, and the delay is not satisfactorily 
explained, evidence called in support thereof 
naturally comes under suspicion, and the in- 
ference arises that the interests of public 
justice are less likely to be served than the 
interests of the applicant by the laying of a 
complaint. Moreover, a party who has been 
unsuccessful in a case should not remain indeS- 
nitel 3 ' under the threat that an application 
for his prosecution may be filed, such a;weapon is 
likely to be used for improper purposes. These 
considerations apply with force when the appli- 
cation is not founded on materials to be found 
on the record of the trial, but on evidence of 
additional facts which the applicant alleges to 
be available. In such cases, strict explanation 
of the reasons for the delay in making the 
application is necessary ; otherwise, it 
cannot be held that it is in the inter- 
ests of justice to make a complaint. 
Mohammad Kaka v. District Judge, Bassein. 

' 38 Cr. L. J. 615 ; 

168 I. C. 632 ; 9 R. Rang. 359 : 
1937 Rang. 276 : A. I. R. 1937 Rang. 62. 

S. 476 — Delay. 

In some cases a Court might refuse to take 
proceedings on the ground that an applica- 
tion was unduly delayed, but this is a matter 
of discretion. Banke Lai v. Maiku. 

35 Cr. L. J. 121 : 
146 I. C. 638 : 10 O. W. N..1037 : 

6 R. O. 150 (2) : A. I. R. 1933 Oudh 430. 

S. 476— Delay. 


S. 476 — Delay — Action under section — 

When may be taken. 

To justify action under S. 476, it will 
suffice if it is taken with reasonable promp- 
titude, i. e. , so shortly after the conclusion of 
the proceedings as to make it practically 
the continuation of the same proceeding. 
Pichai Rowthan v. Emperor. 

13 Cr. L.J. 825: 
17 I. C. 569 : 1912 M. W. N. 1206. 


S. 476— Delay. 

Although there is no time-limit fixed for 
the making of an order under S. 476, 
yet where there has been undue delay, the 
High Court is entitled to set aside the order 
and arrest further proceedings. Biran Rai v. 
Emperor, 21 Cr. L. J. 549 : 

56 I. C. 853 : 1920 Pat. 205 ; 

1 P. L. T. 331 ; A. I. R. 1920 Pat. 430. 


7S. 476— Delay — Complaint should be 

made without delay — Delay in filing application 
to move Court to lay complaint — Application 
based on evidence of additional facts— Delay 
whether defeats application. 


The offences mentioned in Cls. (6) anc 
S. 195, Sub-s. ( 1 ), Penal Code, are offe 
against public justice and relating to d 
ments, and when such offences are commi 


Merc delay in instituting proceeding under 
S. 476, Cr. P. C., does not vitiate the pro- 
ceeding. The guiding 'principle is whether the 
presiding Judge at the time of hearing the 
case had come to any conclusion as to whether 
the offence was committed or not. Awadh 
Behari Lai v. Emperor. 20 Cr. L. J. 274 : 

50 I. C. 162 : A. I. R. 1919 Pat. 78. 

S. 476— Delay. 

No hard and fast rule can be laid down that 
in all cases an order for prosecution under 
S. 476 must be set aside on the ground of 
delay. Sajjad Husain v. Emperor. 

36 Cr. L. J. 319 (2) : 
153 I. C. 346 : 7 R. O. 324 : 

1935 O. W. N. 28: 

A. I. R. 1935 Oudh 113. 

S. 476 — Delay — Steps taken five months 

after close of trial — Order, without jurisdiction. 

Where a Magistrate acts under S. 476, Cr. P. C., 
five months, after the close of the trial, and 
there is no explanation for the delay, the 
Magistrate acts without jurisdiction. in re : 
Kshatri Siva Singh. 15 Cr. L. J. 283 : 

23 I. C. 491 : A. I. R. 1914 Mad. 380. 

S. 476 — Delay, 

There is. nothing in S. 476, Cr. P. C., either 
impliedly or expressly limiting the time witlun 
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thereafter. Whether the Court would accede 
to an application made long after the termina- 
tion of the proceedings out of which it arise 
' is a matter which would arise upon merits 
and would no doubt depend upon all the cir- 
cumstances, Bliagwandas Naraindas v. D, D. 
Patel and Co. 41 Cr. L. J. 526 ; 

187 I. C. 867 : 42 Bom. L. R. 231 : 
I. L. R. 1940 Bom. 403 : 12 R. B. 495 ; 

A. I. R. 1940 Bom. 131. 

S. 476 A, B — Changes, ejjcct of. 

The effect of the ehanges made in the 
Cr. P. C., by the introduction of Ss. 476'A 
and 470-B Is no longer to make it necessary 
tliat a proceeding under S. 47G should be a 
part of, or so soon after the termihation of 
the judicial proceeding as to make it a part 
of the judicial proceeding. Thokala Sesha- 
mma v. YeUatnn Venkamma. 

27Cr. L. J.280: 
92 I. C. 456 : 22 L. W. 863 : 
A. I. R. 1926 Mad. 238. 

Ss. 476, 369 — Competency of Civil 

Court to pass order of commitment to Ses- 
sions Court— Complaint under S. 476, if can be 
altered or reofewed — Civil Court making com- 
plaint under S. 476 — Complaint returned to Civil 
Court asking it to pass order of commitment to 
Sessions Court. 

A complaint cannot be a judgment even 
when the complaint is made by a Court 
under S. 470, Cr. P. C. Therefore S, 369 
cannot appty to complaint and does not, 
therefore, amount to a bar against a Court 
altering or reviewing the complaint under 
S. 476. The Code does not bar a Court 
from altering or reviewing its complaint 
under S. 476, Where, therefore, a Civil 
Court files complaint under S. 476 and the 
District Magistrate returns it requesting it 
to make an order of commitment to the Ses- 
sions Court, the Civil Court is competent to 
pass that order, Jagat Ram v. Emperor. 

38 Cr. L. J. 318 : 
166 I. C. 915 : 9 R. A. 469 : 

1936 A. L. J. 1199 : 

1937 A. IW. R. 1125 : 
A. I. R. 1937 All. 76. 

S. 476 — Complainant not allowed to 

produce his evidence— Strong reasons neces- 
sary before order under the section. 

Where a complainant is not allowed to adduce 
the whole of his evidence in support of his 
complaint, exceptionally strong reasons are 
required to justify an order against him 
under S. 476. Maqbul Ahmad v. Emperor, 

20 Cr. L. J. 815 : 

53 I. C. 719 : A. I. R. 1919 Lah. 37. 

; S. 476— Complaint — Allegation of cor- 
ruption made against Subordinate Judge prima 
facie /fllse — Complaint against person making it 
under S. 193, Penal Code {Act XLV of 1860), is 
justified. 

Where the allegation made about Senior 
Subordinate .Judge practically amounting to 
an accusation of corruption against him, 
appears prima facie to be false, it is in 
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the highest degree expedient in the inter- 
ests of justice that there should be an 
enquiry into it. The Court is justified in 
making a complaint under S. 193, I. P. C., 
against the person making such allegation. 
Jai Ram v. Emperor. 41 Cr. L. J. 701 ; 

188 I. C. 863 : 13 R. L. 66 : 
42 P. L. R. 40-(2): 
A. I. R. 1940 Lah. 203. 

S. 476 — Complaint — Complaint before 

Police followed by complaint in Court— Dismissal 
of case — Complaint by Court, whether neces- 
sary. 

Accused made a complaint before the Police 
charging the petitioner and others with cer- 
tain offences but the complaint was filed. 
The petitioner then made a complaint against 
the accused under S. 211, Penal Code, and 
the Magistrate issued process against the 
accused. Thereupon the accused, appeared 
and laid a complaint before the Magistrate 
against the petitioner upon the same facts 
which he had alleged before the Police. The 
Magistrate after taking evidence in the case 
against the petitioner acquitted him : Held, 
that the case instituted by the accused having 
been tried by a Magistrate, no prosecution 
of the accused under S. 211, Penal Code, could 
be instituted without a complaint being 
made by the Court which had tried the other 
case. Samir v. Sajidar Rahman. 

28 Cr. L. J. 86 : 
99 I. C. 118 ; 53 Cal. 824 : 
A. I. R. 1927 Cal. 95. 

S. 476— Complaint. 

Complaint cannot be called in question in 
appeal from conviction, Ali Ahmad v. Emperor. 

34 Cr. L. J. 39 (2) : 
140 I. C. 544 : 55 C. L. J. 336 : 
I. R. 1932 Cal. 11 : 
A. I. R. 1932 Cal 545. 

S. 476 — Complaint. 

Motive of application for moving Court to com- 
plain is immaterial. Tulsi Ammal v. Danala- 
kshmi Ammal. 35 Cr. L. J. 780 : 

148 I. C. 851 (2) : 39 L. W. 693 : 

66 M. L. J. 471 : 
57 Mad. 682 ; 6 R. M. 550 ; 
1934 M. W. N. 609 : 
A. I.R. 1934 Mad. 316. 

S. 476— Complaint— Offence conimitted 

in relation to judicial proceeding — Complaint by 
Magistrate, form of— Order sanctioning prosecu- 
tion, whether complaint. 

The complaint required by S. 476, Cr. P. C., 
must be a formal complaint within the mean- 
ing of S, 4 {b) of the Code. An order stating 
merely that sanction is granted for the prosecu- 
tion of a certain person, who, in the opinion of 
the Court, has committed a certain offence, can- 
not be regarded as a complaint as required by 
S. 476. DurjodhanBhatv.Etnpervr. 

26 Cr. L. J. 1459 ; 
80 1. C. 1027 : 52 Cal. 666: 
A.'l. R. 1925 Cal. 1226. 



2771 


ALL INLLA CHlMlNAL LlGESl: (1904—1940) 


2772 


Cr, P. CODE (1898), S. 476 

The power conferred by S. 470, Cr. P. C., 
can be exercised by the Court only in the 
course of the judicial proceedings or at its 
conclusion or so shortly thereafter as to 
make it really the continuation of the same 
proceedings in tlic course of which the offence 
was committed. Choihu Earn v. Emperor. 

31 Cr. L. J. 1135 : 

1261. C. 794; A. I.R. 1930 Lah. 316. 


Cr. P. CODE.(1898), S. 476 

applicant, llliere he refuses to allow such 
person to cross-examine the witnesses, his 
order cannot be allowed to stand. U Ba Hla 
V. Mauug Tun Sein. 40 Cr. L. J. 56 (b) • 

178 I. C. 305 : 11 R. Rang. 226 : 
A. I. R. 1938 Rang. 297. 

S. 476 — Duty of Court — Order of pro- 
secution. 


S. 476— Didy of Court — Complaint — 

Duty to frame proper charge, etc. 

Civil and Criminal Courts when they make 
a complaint, should devote some thought 
to the matter, frame a proper charge and 
state in detail the names of the witnesses 
who are likely to prove the charge. Garni 
Shanhar v. Emperor. 30 Cr. L. J. 1158 : 

120 I. C. 127 : I. R. 1930 All. 15 : 

A. I. R. 1929 All 905. 

S. 476 — Duly of Court. 

Defendant making untrue statement in 
written statement but not appearing in 
Court afterwards can be prosecuted — Death of 
plaintiff — Duty of Court to proceed with 
application for prosecution for perjury. 
Venkatrama JReddi v. Srinivasa Jlrddi. 

37 Cr. L. J. 557 : 
162 1. C. 285 : 1936 M. W. N. 991 : 
8 R. M. 975 : A. I. R. 1936 Mad. 350. 


It is essential that the Court which passes 
order under S. 476, Cr. P. C., should apply 
its mind to the matter upon its merits. 
When, therefore, a Judge of the High Court 
in disposing of an appeal considered the 
defence evidence to be deliberately false 
and directed the Sessions Judge “to take 
action under S. 476 and to send the witness- 
es to the nearest Magistrate to be charged 
with perjury,” and the Sessions Judge ordered 
their prosecution without applying his mind 
Jo the merits of the case : Held, that Sessions 
Judge should himself have taken the initation of 
ordering the prosecution and that as he had not 
done so, the order of prosecution could not 
stand. Ghanram Rat v. Emperor. 

26 Cr. L. J. 18 : 

83 I. C. 498 : 21 A. L. J. 930 : 

A. I. R. 1924 All. 453. 

S. 476— Duty of Court-Order under 

— Preliminary inquiry, whether necessary — Pro- 
cedure. 


S. 476 — Duty of Court — Enquiry or 

trial to be held by first class Magistrate. 

S. 476, Cr. P. C., requires the Court, after 
making any preliminary enquiry that may 
be necessary, to send the case for enquiry 
or trial to the nearest Magistrate of the 
first class. Niyamut Miah v. Emperor. 

2 Cr. L. J. 656 : 

1 C. L. J. 630. 

S. 476 — Duly of Court— Nature of pro- 
ceedings under — Preliminary inquiry — Examina- 
tion of accused. 

Proceedings in inquiries under S. 476, 
Cr. P. C., arc judicial proceedings and the 
person against whom they arc directed is 
in tlic position of an accused person. There- 
fore, I he examination of such a person as 
a witness in the course of such proceedings 
is ultra idrcs. He cjin only be examined under 
S. :M2, Cr. P. C. Mating Po Nyun v. AIvlu 
Kurpen Chetty. ifCr. L. T. 316 • 

35 I. C. 492 : A. I. R. 1917 L. Bur. 137. 

. S. 476— Didy of Court— Opportuniiy to 

be given to person ogainsl xchom enquiry is direct- 
cdy to CToss-cxauiiuc tcitucsscs produced bu Ihc 
applicant. ^ 

A .M.agistratc, when he decides to hold a 
.prohmin.'iry enquiry under S. .176, Cr. P. C 
should give opportuniiy to the person 
tiiainst uhorn the enquirv is directed to 
cross-examine the witnesses' produced by the 


Although the holding of an inquiry pre- 
liminary to the passing of an order under 
S. 476, Cr. P. C,, is discretionary, yet when 
such an inquiry is started, whether it be 
a formal or informal inquiry, the Court 
should carry the investigation to completion 
in order that the person affected may have 
a full opportunity of showing cause why he 
should not be prosecuted. Ajodhya Prasad 
Sahu V. Emperor. 21 Cr. L. J. 718 : 

58 I. C. 62 ; 1 P. L. T. 342 : 

A. I. R. 1920 Pat. 165. 

-S. 476— Duly of Court— Prejury com- 


mitted in judicial proceeding — Order for prosecu- 
tion, when can be made — Reasonable probability 
of conviction. 

Where perjury is alleged to have been com- 
mitted in the course of a judicial proceed- 
ing and is duly brought to the notice of 
the Court, the Court is justified in taking 
action under S. 476, Cr. P. C., and order 
prosecution of the offender. It is not neces- 
sary that the Court should form its opinion 
as to the desirability of prosecuting the 
offender during the progress of the actual 
case. It is not fair to allow proceedings 
I for perjury to take their course where the 
j evidence is evenly balanced and there is 
' no reasonable probability of securing a con- 
viction. Valab Das w Maung Ba Than. 

26 Cr. L. j, 523 : 
85 I. C. 362:2 Bur. L. J. 154: 
1 Rang. 372 : A. I. R. 1924 Rang. 54. 
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amended S. 47G and not to move a superior 
Court under S. 476-A to mnke a complaint. 
Patlabi Chelly v. Gopala Chetltf. 

26 Cr. L. J. 1125 : 
88 I. C. 357 ; A. I. R. 1925 Mad. 1181. 

S. 476 — Complaint by Court — Whether 

invalidates complaint — Defect, whether cured 
by S. 537. 

Although it is necessary that if the Court 
decides to make a complaint under S. 47G, 
Cr. P. C., it must record a finding that in its 
opinion it is expedient in tlie interests of justice 
that an enquiry should be made yet the 
absence from the record of an express finding, 
or a finding in the exact words of the section, 
will not invalidate the complaint. S. !iS7 
would, in appropriate cases, apply to the 
failure to record an express finding under the 
provisions of S. 47G, especially where an objec- 
tion is taken at so late a stage that it is not 
possible for Government to find whether 
among other papers not before the Court, the 
finding required by S. 470 had not been 
expressly recorded. Charandas Kanayalal v. 
Emperor. 40 Cr. L. J. 707 : 

182 I. C. 914 : 1939 Kar. 28 » : 12 R. S. 35 : 

A. I. R. 1939 Sind 170. 

S. 476 — Complaint by Court — Procedure. 

It is for the Court, which sends, under S. 470, 
Cr. P. C., a complaint for prosecution to the 
Magistrate to decide upon and name the 
witnesses to be examined by tlic IMagistratc. 
If no such names are given, the complaint is 
liable to the dismissed on the ground that 
there are not witnesses to prove the prose- 
cution case. Kalyanji v. Ram Been Lain. 

26 Cr. L. J. 801 : 
86 I . C. 449 : 48 M. L. J. 290 : 
21 L. W. 664 : 48 Mad. 395 ; 
A. I. R. 1925 Mad. 609. 

S. 476, 526 (3) — Complaint by 

Court — Pcrso7i on whose motion 
complaint tons made, right of, to apply for 
transfer. 

The person on whose motion a complaint is 
made by a Court under S. 470, Cr. P. C., is 
not an interested party within the meaning of 
S. 520 (3), and has no locus standi to make an 
application for transfer of the case. Ram 
Sarup v. Mohammad Mchr DU Khan. 

31 Cr. L. J. 1174: 
127 I. C. 152 : A. I. R. 1930 Lah. 873. 

S. 476 — Complaint by succcssor-in-officc 

of Judge. 

Under S. 470, Cr. P. C. the successor-in-oilice 
of a. fudge is competent to make a complaint 
in respect of an offence committed before his 
predecessor. Ganda 5iingh v. Emperor. 

30 Cr. L. J. 862 : 
117 I. C. 906 : I. R. 1929 Lah. 730. 

Ss. 476, 476-B — Complaint for different 

offence , validity of — Appeal — A Iteration of subject- 
matter of complaint by substitution of another 
statement. 

A District Magistrate directed the filing of 
a complaint for perjury in respect of a 
statement in .a certain paragraph of an 
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affidavit. The Sessions Judge, on appeal came 
to the conclusion that the subject-matter of 
that paragraph was not a fit statement on 
which the accused should be charged and 
substituted another statement made in another 
paragraph of the same affidavit as the subject- 
matter of the complaint. It was contended 
that the Sessions Judge had no jurisdiction 
to alter the subject-matter of the prosecution : 
Held, that the proceedings were not illegal 
inasmuch as the act of the Sessions Judge 
amounted to the filing of a complaint for a 
different offence, though of the same nature, 
to the offence for which the District Magistrate 
had filed a complaint. Nanhu Singh v. 
Emperor. 29 Cr. L. J. 794 ; 

111 I. C. 122 : A. I. R. 1928 All. 706. 

S. 476— Complaint for false evidence — 

Penal Code (Act XLV of 1860), S. 103— Contra- 
dictory statements — Interests of justice. 

A complaint should be made under S. 47G, 
Cr. P. C., for giving false evidence only avhere 
it is expedient in the interests of justice that 
an enquiry should be made. To prosecute 
people because they give evidence which is 
contradictory, merely on tlie basis of that 
oontradielion is a very doubtful procedure. 
Kcramat AH v. Emperor. 30 Cr. L. J. 221 : 

113 I. C. 842 : 55 Cal. 1312 : 

I. R. 1929 Cal. 154 : A. I. R. 1928 Cal. 862. 

S. 476— Complaint, ground of— False 

evidence — Evidence quite immaterial — Complaint, 
not advisable. 

When a false statement made by a witness 
is clearly immaterial and notliing hinges on it, 
the case is not a fit one for making a complaint 
under S. 470, Cr. P. C. Monohar Alt v. 
Emperer. 28 Cr. L. J. 310 : 

100 I. C. 534 : A. I. R. 1927 Cal. 515. 

S. 476 — Complaint of Court, necessity of 

— Charge for offence under S, 471 — Subsequent 
suit by accused in Civil Court — Complaint of 
Court, whether necessary for proceeding with 
2 >rosecution. 

The accused was charged witli an offence 
under S. 471, Penal Code, for having 
fraudulently used as genaiine a forged document. 
After the offence had duly been taken 
cognisance of by the Magistrate, the accused 
instituted a suit in a Civil Court on the 
aforesaid document, and after getting the 
suit dismissed for default, contended that the 
prosecution could not be proceeded with 
without a complaint from the Civil Court 
in which he had filed the suit : Held, that 
prosecution could be proceeded with without 
a complaint from the Civil Court in which he 
had filed the suit. Superiritendcnt and Remem- 
brancer of Legal Affairs, Bengal v. Biswambhar 
Brahmin. 31 Cr. L. J. 125 : 

120 I. C. 449 : 33 C. W. N. 474 : 56 Cal. 1041 ; 

A. I. R. 1929 Cal. 633. 

S. 476— Complaint of Magistrate — 

Necessity of— Penal Code Ss. 182, 211 — False 
information to Police — Subsequent complaint to 
Magistrate — Prosecution of complainant. 

Where aperson lodged an information against 
anotlier before the Police and subsequently 
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S. 476 — Duty of Court. 

Where an order under S. 476, Cr'. P. C., 
directing the prosecution of a witness under 
S. 193, Penal Code, is made upon the very day 
on which or the day after thi cross-examina- 
tion of the witness is finished upon a clear 
statement by him, and after an opportunity 
given to him to explain the inconsistencies in 
his statements-in-chief and in cross-examina- 
tion, it is not incumbent upon tlie Court to 
institute a fresh enquiry or to give any notice 
to the accused. A Court directing the pro- 
secution of a witness for perjury under S. 470, 
Cr. P. C., must specify the statements in 
respect of which tin offence is alleged to have 
been committed. The object of specifying the 
offence and the occasion when the ofienee is- 
committcd is to give not only notice to the 
accused but also to the tr 3 Mng Court of the 
specific offences against the accused. Ramdhari 
.Singh V. Emperor. 19 Cr. L. J. 169 : 

43 I. C. 585 : 1918 Pat. 13 ; 4 P. L. W. 44 : 

A. I. R. 1918 Pat. 448. 


S. 476— Duty of Court making com- 
plaint. 

A Court taking action under S. 470, Cr, P. C., 
should record a finding that in the circum- 
stances of the case before it an enquiry into the 
offences mentioned should be made and the 
Judge should mike a complaint in those terms 
in writing signed by him. Where a Judge 
merelj’’ endorsed on an application by a party 
for making a complaint as follows ; “Write 
to the Additional District Magistrate about 
the matter and ask him to proceed under 
S. 470, Cr. P. C.” : Held, that the order was 
not one passed under S. 470, nor a complaint 
within the meaning of the Code. Rajani Kanla 
Kayal v. Besloomoni Dossi. 28 Cr. L. J. 840 : 

104 I. C. 456 : 46 C. L. J. 40 : 

A. I. R. 1927 Cal. 718. 

Ss. 476, 195— Duly of Court — Court, 

when entitled to take evidence in parly's absence. 

If the plaintiff in a suit does not appear on 
the date to which the case is adjourned for 
trial, the Court is entitled to take any evidence 
in the suit, but it is not improper or illegal on 
its part to take evidence in order to satisfy 
itself whether or not it is fit for taking action 
against the plaintiff under S. 470, Cr. P. C. 
for having instituted a false claim. In re : 
Perumalla Venkatasubbiah. 23 Cr. L. J. 712 • 
69 I. C. 440 : 16 L. W. 925 • 
1922 M. W. N. 811 : 44 M. L. J. 74, 

S. 476 — Duty of District Magis- 
trate. 

A District Magistrate when he is making 
applications or complaints to judicial officers, 
should confine his statements strictly to 
matters which 1 are relevant and which are 
admissible in evidence. In re : Pampappa 
Bailalrao Desai. 27 Cr, L. T. 740 • 

95 I. C. 68 : 28 Bom. L. R. 490 : 

A. L R. 1926 Bom. 284. 
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S. 476— Duty of Magistrate— A 9idoi)i/, 

false allegations in— Magistrate’s explanation- 
statements of persons in support thereof— Pre- 
' sidency Magistrate not a Magistrate of the first 
class. 

Though in showing cause to a Rule why a 
conviction should not be set aside, it is not 
open to the Magistrate to submit observations 
with a view to supplement or add to his 
judgment, yet there is nothing to prevent him 
from sending along with his explanation in 
answer to a Rule for transfer, statements of 
persons who might be in a position to con- 
tradict the allegations of misconduct - made 
against the Migistrate by the petitioner 
in his application. S. 476, Cr. P. C. empowers 
a Court to send a case for enquiry or trial to the 
nearest Magistrate of the first class. The nearest 
Magistrate, namely the Presidency Magistrate, 
is not a Magistrate of the first class. Kedar 
Nath Kar v. Emperor. 3 Cr. L.. J. 329 ; 

3 C. L. J. 357. 

Ss. 476, 526— Duty of Magistrate. 

Ordering prosecution of a defence witness 
under S. 476, for an offence under S. 193, 
Penal Code, at the time his evidence is record- 
ed is bound to strike terror in the heart of 
defence witnesses and is, therefore, a sufficient 
ground for transfer of his case. Where the 
action of the Magistrate is such as to create 
a reasonable apprehension in the mind of the 
accused that the Migistrate has made up his 
mind against him, the case would be transferr- 
ed even though the Magistrate . may have 
acted with perfect impartiality. Gopat Singh 
V. Emperor. 29 Cr. L. J. 40 : 

106 I. C. 456 ; A. I. R. 1928 Lah. 180. 

S. 476— Duty of Magistrate— Summary 

trial — Judgment, contents of. 

In a summary trial, the judgment need not 
be a very long and detailed one but it is 
the duty of the Magistrate to give a brief 
summary of the evidence and a _ concise 
statement of the reasons if- the trial ends 
in a conviction. Murli Dhar v. Emperor. 

32 Cr, lu. J. 50 : 

127 I. C. 849 ; 31 P. L. R. 317 & 576 ; 

I. R. 1930 Lah. 881 ; A. 1. R. 1930 Lah. 481. 

rS, 476— Duty of Magistrate. 

Where a Muosif took action and sent to the 
Discrict Magistrate a case of resistance to 
the taking of property by the lasvful au- 
thority of a public servant : Held, that the 
Munsif in initiating the prosecution acted 
expressly under S. 476, Cr. P. C., and it 
was incumbent upon the Magistrate under 
Cl. (2) of that section to proceed with the 
case according to law as if upon a complaint 
made and recorded under S. 200 of the Code. 
The Deputy Legal Remembrancer v. Arjun 
Pramanick. 1 Cr. L. J. 525 : 

8 C. W. N. 586 : I. L. R. 31 Cal. 664. 
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S. 476--' Costs ■ ' 

Proceedings under S. 476 being of civil nature, 
Court -would have jurisdietion to award costs. 
114 Ind. Cas. 741 (24) followed. Bhagicandas 
Naraindas v, D. D. Paid <£• Co, 

41 Cr. L. J. 526 : 

187 I. C. 876 ; 42 Bom. L. R. 231 : 

I. L. R. 1940 Bom. 403 : 12 R. B. 495 : 

A. I. R. 1940 Bom. 131. 

S. 476 — Court, discretion of. 

The question whether a complaint should be 
made under S. 476,. is almost invariably a 
matter of discretion, and-if the trial Court 
or a Court to whieh it is subordinate thinks 
that no complaint should, be made, it is not 
desirable that the High Court should inter- 
fere with the order in revision. Samobhai 
Vallavbhai v. Adiihhai Parshottam. 

. 25 Cr. L. J, 1123 : 

81 1. C. 947 : 26 Bom. L. R. 289 : 

48 Bom. 401 ; A. I. R. 1924 Bom. 347, 
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cution for perjury will lie on such statements. 
In re : Avasarala Venkata Hanumantha Z?ao. 

16 Cr. L. T. 241 : 
28 I. C. 97 : 28 M. L. J. 123 : 
2 L. W. 180 : 1915 M. W. N. 177 : 

A. I. R. 1916 Mad. 555. 


-S. 476 — 'Court', mcaninn of— Suit 

heard by one Judge of High Caurt— Complaint, 
whether can be made by another Judge. 

Where a suit is tried by a Judge of the High 
Court, the word “ Court ” in S. 476, Cr. P. C. 
in respect of proceedings arising out of such 
suit must be taken to mean the High Court. 
Any Judge of the High Court can, therefore, 
dispose of an application under S. 476, whe- 
ther the matter out of which the application 
arose was heard by him or some other Judge 
of the Court. Bai Kasturbai v. Vanmalidas 
Lakmidas. 26 Cr. L. J. 1189 ; 

88 I. C. 709 : 49 Bom. 710 : 

27 Bom. L. R. 616 *. A. I. R. 1925 Bom. 436. 


- S. 476 — ‘ Court, ’ meaning of — “Court," 

whether includes successor. 

The word “ Court ” in S. 476, Cr. P. C., 
includes the successor of a Judge before whom 
the alleged offence was committed or to whose 
notice the commission of it was brought in 
the course of a judicial proceeding. Khan 
Muhammd v. Emperor. 24 Cr. L. J. 180 : 

71 1. C. 596 ; 4 Lab. 58 ; 
A. I. R. 1924 Lah. 101. 

S. 476 — ‘Court ’ meaning of — “Court," 

whether includes successor of Judge before whom 
offence was committed— Revision. 

The word “Court” used in S. 476, Cr. P, C.. 
includes the successor of the Judge before 
whom the alleged offence was committed or to 
whose notice the commssion of the alleged 
offence was brought in the course of a judicial 
proceeding. Daulat v. Emperor. 

18 Cr. L. J. 1015 : 
42 I. C. 759 ; 14 N. L. R. 6 5 
A. I. R. 1917 Nag. 136. 

— S. 476 — 'Court', meaning of . 

Decree sent to Collector for execution under 
S. 68, C. P. C.— Mamlatdar holding sale — 
Judgment-debtor producing receipt of adjust- 
ment of decree and asking for adjournment — 
Receipt suspected to be forged : Held, that 
Mamlaidar cannot make complaint under 
S, 476. In rc ; Narsappa Naik Narappa Naik. 

36 Cr. L. J. 1005 : 
156 I. C. 752 : 37 Bom. L. R. 93 ; 
59 Bom. 345 : 8 R. B. 24 : 
A. I. R. 1935 Bom. 158. 

S. 476 — 'Court', manning of— Officer 

appointed to record tenants' right, whether Court 
— Statements, whether evidence — Perjury, offence 
of, whether committed in making false statements 
before such officer — Madras Estates Land Act, 
Ss. 164, 166. 

An officer charged with the duty of recording 
tenants’ rights uuder Chap. XI, Madras Estates 
Land Act, is not a “Court” within the meaning 
of S, 476, Cr. P. C. Therefore statements made 
before (him are not “evidence” and no prose- 


S. 476 — ‘Court,’ meaning of. 

The expression “Court” in S, 476, Cr. P. C., 
includes the successor in office, Muhammad 
Ibrahim v. Emperor. 16 Cr. L. J. 97 : 

271 . C. 145 ; 12 A. L. J. 1003 : 
A. I. R. 1914 All. 537. 

S. 476 — 'Court', meaning of. 

The word ‘Court’ in S. 476, Cr. P. C., includes 
the successor of the Judge before whom the 
alleged offence was committed. Nawal Singh 
V. Emperor. 13 Cr. L, J. 302 : 

14 I. C. 766 : 34 All. 393 : 

9 A. L. J. 481. 

— S. 476—“ Court ”, meaning of. 

There is nothing in either S. 476 or S. 476-A, 
to warrant the suggestion that where'a Sub- 
ordinate Judge has asked for directions from 
the District Judge, he becomes functus officio 
and that any complaint subsequently filed by 
him under S. 476 is prohibited by the Statute. 
Moolchand Buchomal v. Emperor. 

34 Cr. L. J. 305 (2) ; 
142 I. C. 74 ; 26 S. L. R. 105 : 
I. R. 1933 Sind 82 : A. I. R. 1933 Sind 37. 

— Ss. 476, 195 — 'Court', meaning of— Com- 
plaint required by S, 195 — By whom to be filed — 
Trial in High Court. 

The complaint required by S. 195, Cr. P. C.. 
is the complaint of the Court in which the 
documents were given in evidence and not 
of the trial Judge, and when a suit is tried by a 
Judge of the High Court, the term ‘Court’ 
occurring in the section must be taken to mean 
‘the High Court.’ The Court may, under 

S. 476 make the complaint on application made 
to it or otherwise and it need not hold a pre- 
liminary enquiry. Notice to the person 
proceeded against is not essential. In rc : 

T. V aradarajulu Naidu. 38 Cr. L. J. 871 ; 

170 I. C. 255 : 45 L. W. 257 ; 
1937 1 M. L. J. 396 ; 1937 M. W. N. 330 ; 
I. L. R. 1937 Mad. 612 ; 10 R. M. 163 : 

A. I. R. 1937 Mad. 71 6. 
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finding that an offence or offences have been 
committed by the person against whom the 
complaint is made, and it is not sufficient to 
record a finding of two alternative offences 
which are mutually inconsistent. Pilambar 
V. IUmpeTor. 28 Cr. L. J. 888 : 

104 I. C. 904 : A. I. R. 1927 All. 567. 

S. 476 — Finding of expediency. 


Cr. P. CODE (1898), S. 476 
S. 476 — Folding of expediency. 

Where offence is of considerable gravity, 
expediency though not recorded, must be 
presumed. Nawabali Khan v. Chandrakanta 
Banerji. 32 Cr. L. J. 1236 : 

. 134 I. C. 914 (b) ; 58 Cal. 965 : 

I. R. 1931 Cal. 914 (2) : 

A. I. R. 1931 Cal. 760. 


Before making complaints under S. 476, 
Courts should expressly record a finding 
that in their opinion a prosecution is ex- 
pedient in the interests of justice. In re : 
Chiluhiiri Bamayya. 33 Cr. L. J. 960 : 

140 I. C. 323 ; 1932 M. W. N. 1081 
63 M. L. J. 670 ; 36 L. W. 636 : 
56 Mad. 157 : I. R. 1932 Mad. 851 ; 
A. I. R. 1933 Mad. 67 (1). 

S. 476— Finding of expediency. 


Complaint under S. 476— Court should 

record finding that it is expedient in interest 
of justice that enquiry should be made — 
Absence of such express finding, however, will 
not necessarily invalidate complaint. Super- 
intendent and Remeinbrancer of Legal Affairs, 
Bengal v. Jjjatulln Paikar. 32 Cr. L. J. 842 
132 I. C. 160 : 53 C. L. J. 177 
35 C. W. N. 400 ; 58 Cal. 1117 
I. R. 1931 Cal. 544 
A. I. R. 1931 Cal. 190 


S. 476 — Finding of expediency. 

Express finding that it was expedient in the 
interests of justice that an inqury should be 
made is essential. Suraj Lai v. Sheo Shankar 
Lai. 35 Cr. L. J. 908 : 

149 I. C. 201 : 11 O. W. N. 683 : 
6 R. O. 524 ; A. I. R. 1934 Oudh 272. 


■5.476— Finding of expediency. 


S. 476 — Grounds of inquiry — Duly of 

Court. 

If a Court believes that a false charge has 
been made in proceedings before it, and there 
is a fair possibility that enquiry will lead to 
the discovery of evidence sufficient to make 
a conviction highly probable, these are 
grounds for an enquiry of which S. 476, 
Cr. P. C., speaks, and the Court fails in its 
duty if it does not hold an enquiry of its 
own motion under that section and leaves 
it to be taken by a party under S. 195, 
Cr. P. C, Tuhiram v. Tilokchand. ' 

23 Cr. L. J. 605 : 

68 I. C. 829. 

S. 476 — Grounds for interference — Dis- 
cretion as to making complaint under S. 476 
exercised by Single Judge of High Court — 
Interference with, by Appellate Bench i n appeal. 

The power to lay a complaint under S. 476, 
Cr. P. C., is a discretionary power, and an 
Appellate Bench of the High Court would 
not interfere with the exercise of his dis- 
cretion by a single Judge of the Court unless 
it could be shown that the discretion had 
been exercised under some misapprehension 
or error which was plain on the face of the 
record. Tan Ba Chang v. Registrar, Original 
Side, High Court. 41 Cr. L. J. 515 : 

187 I. C. 754 ; 1940 Rang. 12 : 

12 R. Rang. 354 : A. I. R. 1940 Rang. 104. 

S. 476 — Grounds for interference. 


In the case of an order for prosecution 
under S. 476, the -absence of a finding by the 
lower Court that it is expedient in the in- 
terest of justice that an enquiry should be 
made is not in itself fatal to the proceedings. 
Nawalal Jha v. Emperor. 37 Cr. L. J. 193 : 

159 I. C. 817 : 2 B. R. 112 : 

8 R. P. 313 : A. I. R. 1936 Pat. 162. 


The High Court will not interfere with an 
order under S. 476, if the lower Appellate 
Court has power to act under that section 
even if the High Court takes another view 
of the matter. Muhammad Sadruddin v. 
Ahsan Husain. 37 Cr. L. J. 16 : 

158 I. C. 984 : 18 N. L. R. 40 : 

8 R. N. 114. 


— S. 476— Finding of expediency. 


Order making complaint— Finding that pro- 
. sedition was necessary in interests of justice 
is necessary. Satis Chandar Maulik v. Emperor 

32 Cr. L. J. 237 : 
129 I. C. 110 : I. R. 1931 Cal. 126 : 

A. I. R. 1930 Cal. 705. 


S. 476— Finding of expediency. 

Tlie first question which the officer intend 
ing to act under S. 476 should put to him' 
self is the question whether it is expedieni 
in the interests of justice that an enquirv 
should be made. Ghanshamdas Pursumal v 
Emperor. , 35 Cr. L. J. 519 (2) ' 

147 I. C. 1019 : 6 R. S. 171 i 
A. I. R._1933 Sind 412. 


S. 476— Illegality— Order, declining to 

proceed — Revision — Subsequent passing of an 
order. 

Where a Magistrate at first declined to pass an 
order under S. 476, Cr. P. C., in a case, but sub- 
quentlj' on the motion of the- opposite party, 
passed the order. : Held, that- that was quite 
sufficient to make the later order one passed 
in review of the earliar order and hence illegal. 
Kulandai v. Ramasawmi Chetty. 

12 Cr. L. J. 556 : 
12 1. C. 644 ; 10 M. L. T. 389 : 
1911 2 M. W. N. 431. 

S. 476 — Illegality— Order passed before 

cross-examination of prosecution witnesses — 

Illegality. 

Where a .Migi-strate pissji an order under 
S. 476, Cr.P.C. before the prosecution witnesses 
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which'action under the section should be taken. 
It is desirable, however, where possible, to 
take steps under the section very soon after 
the end of the trial or proceedings. /ii re; 
Jdhmal Wadhimal. 15 Cr. L. J, 541 ; 

24 I. C. 949 ; 7 S. L. R. 187 : 
A. I, R. 1914 Sind 129. 

S. 476 — Dclaij, effect of — Action taken 

by Munsif on the suggestion of DisiTicl Judge- 
Illegality. ' 

Where, in execution proceedings, a District 
Munsif passed an order under S. 476, Cr. P. C., 
not of his own motion but on the suggestion 
of the District Judge, 10 days after the termi- 
nation of the execution proceedings ; Held, 
that the delay in passing the order brought 
the case %yitliin the principle of the rule in 
Aiyakamm Pilloi v. Empwor, Mad. 49 •• 
1 I. C, 507 ; 4 M. L. T. 401 : 10 M. L. J. 40 : 0 
Cr. L. J. 41, and that ns the Munsif did not 
eontcrnplatc taking any action under S. 470 at 
the termination of the proceedings, the order 
was illegal and must be set aside. In tc : 
Ratna Pillai. 12 Cr. L. J. 496 : 

12 I. C. 216 : 10 M. L. T. 333. 

S. 476~Dclay, effect of. 

Proceedings under S. 470, Cr. P. C., should 
not be postponed till after the disposal of the 
original case. Where, at tiie request of the 
petitioner, the Joint Magistrate transferred a 
triminal case pending against him from the 
file of the Salur to that of the Bobbili Magis- 
trate, but by an order, under S. 470, deferred 
taking action against him till the disposal of 
the case by the Bobbili Magistrate : Held, 
that the delay was fatal to the Icgalitj’ of 
the order. Cficdulttru Bingaraya v. Emperor. 

10 I. C. 623 : 191/2 m'. W.'^N^^S. 

S. 476— Delay— Effect of. 

The long pendency of proceedings under the 
section or unreasonable delay in passing orders 
will not per sc render the sanction illegal, but 
it is open to the party aggrieved to prove that 
he was prejudiced by the delay and that sanc- 
tion should be revoked on that ground. 
Kurichetti Venkatastibbayya v. Emperor. 

20Cr. L.J. 172; 
49 I. C. 492 ; 25 M. L. T. 18 5 
9 L. W. 74 : 1919 M. W. N. 112 ; 
A. I. R. 1919 Mad. 896, 

— S. 476— Discretion. 

Usually it would not be c.xpcdicnt to pro^ 
secute a witness who had made contradictory 
statements in the course of the same deposition, 
because the presumption is tliat tlic witness 
is trying to correct a false statement by bis 
subsequent statcmcnl, and in such cases, locus 
paenilcnliac should be given to the witness, 
but this does not apply where different deposi- 
tions are recorded after an interval of time. 
Local Government v. Jit Singh. 

36 Cr. L. J. 935 : 
156 I. C. 257 : 31 N. L. R. 308 : 

7 R. N. 230 ; A. I. R. 1935 Nag. 145. 


Cr. P. CODE (1898), S. 476 

S. 476— Duty of Court. 

A Civil Court making an enquiry under 
S. 478, Cr. P. C. should proceed in the same 
way as a Magistrate would do in enquiring 
into a case before commitment, i.c.. it should 
take the evidence of the witnesses for the 
prosecution in presence of the accused and 
then examine the hatter, and having done 
this, should frame the charge-sheet and, after 
explaining the same to the accused, should 
record the order of commitment. Emperor 
V. Bahu Prosad. 19 Cr. L. J. 40 ; 

42 I. C. 1000 ; IS A. L. J. 805 ; 

40 All. 32 : A. I. R. 1918 All. 415. 

S. 476 — Duty of Court. 

A Court sliould ordinarily wait till the 
sshnk evidence has been let in before taking 
procerdings under S. 470, Cr. P. C., though 
i it cannot be laid down as an invariable 
I rule that prcecedings should be deferred 
! till the conclusion of the case. A 
departure from the rule will not sustain 
an objection of' illegality' or ' want of juris- 
diction’ under S. 115, C. P. C. The sending by 
a Court of a witness to the Magistrate before 
the judicial proceedings are over, would be 
acting with impropriety, which means ' irregu- 
larity’ in all but exceptional cases. There 
is no objection to Judicial Officers suggesting 
compromises in suitable cases, though it is 
possible that a few lazy Judicial Officers 
might suggest them, not in order to do good 
to the litigants, but in order to save 
thcmselvc.s the trouble of deciding suits in 
the regular course. If a Court is informed 
of the possibility of an adjustment of the 
disputes between the parties, it is its duty 
to ask the parties and their Pleaders to 
retire for consultation and then take up 
other work. Emperor v. Karri Venkanna 
Patrudu. 17 Cr. D. J. 515 : 

36 I. C. 483 : 20 M. L. T. 252 : 
31 M. L. J. 440 ; 4 D. W. 383 ; 
A. I. R. 1917 Mad. 971. 

S. 476— Duly of Courl—Appeal, pen- 

dcncy of, against findings— Slay of criminal 

proceedings, expediency of. 

Proceedings in Criminal Court initiated as 
the result of an order by a Court under 
S. 476, Cr. P. C., should be stayed pending 
the disposal of an appeal against the order of 
decree in respect of which the order was • 
passed under the section. The Court to 
which the application for stay of proceedings 
is presented, should not prejudge the appeal 
by making any declaration as to the correct- 
ness or otherwise of the order appealed against 
to determine whether the prosecution should 
be postponed or not, but should leave it to the 
Court which has cognizance of the appeal, 
staying proceedings meantime. Debt Makto v. 
Emperor. ’ 18 Cr. L. J. 125 : 

37 I. C. 477 : 20 C. W. N. 1116 ; 

A. I. R. 1916 Pat. 7. ^ 

S. 476— Duly of Court— Complaint by 

Court— Delay in making complaint, effect of. 
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S. 476 — Initiation of proceedings. 

A Court has no jurisdiction to make a com- 
plaint under S. 476 in respect of an alleged 
forgery in a document committed after the 
termination of the proceedings in which it was 
filed, though the document was still in the cus- 
tody of the Court. Stibbarayudu v. Gapayya. 

33 Cr. L. J. 788 : 
139 1. C. 482 ; 62 M. L. J. 310 : 
1932 M. W. N. 241 : 
35 L. W. 319 ; 55 Mad. 531 : 
I. R. 1932 Mad. 728: 
A, 1. R. 1932 Mad. 290. 

S. 476 — Jnilialion of proceedings. 

Accused suspected of fabricating evidence in 
case under S. 4, U. P. Adulteration Act — Direc- 
tion of proceedings for offence under S. 193, 
Penal Code, is premature. Bhngirath Lot v. 
Emperor. 36 Cr. L. J. 379 : 

153 I. C. 619 : 7 R. A. 544 : 
1934 A. L. J. 1064 : 
4 A. W. R. 53.';: 
A. I. R. 1934 All. 1017. 

S. 476 — Initiation of proceedings. 

Application under S. 470 originating in Civil 
Court should be dealt witii according to S. 115, 
C. P. C., or provisions of Chap. XXXl may 
apply to such cases where C. P. C., does not 
apply. SuTcndra Nath v. Sitsil Kumar, 

33 Cr. L. J. 38 : 
134 I. C. 1063 : 59 Cal. 68 : 
35 C. W. N. 775 : 
I. R. 1932 Cal. 23 : 
A. I, R. 1931 Cal. 604. 


■S. 476— Initiation of proceedings. 


Complaint by private person under S. 193, 
Penal Code, is not cognizable, and conviction 
based on such complaint, is not perfected by 
Ss. 532 and 527 and sliould be set 
aside. In rc ; Eavanappa Rcddi, 

33 Cr. L. J. 361 ; 
136 I. C. 779 : 35 L. W. 180 : 
1931 M. W. N. 1314 : 
55 Mad. 343 ; 62 M. L. J. 735 : 
I. R. 1932 Mad. 315 : 
A. I. R. 1932 Mad. 253. 

S. 476 — Initiation of proceedings. 

Complaint under S. 470 — Magistrate legally 
talking cognizance of complaint can proceed 
against any one proved to be concerned in 
offence, whether named in order or not. Nilai 
Charan Ghose v. Kshetra Nath Gangiily. 

37 Cr. L. J. 521 : 
162 1. C. 102 : 40 C. W. N. 573 ; 
63 Cal. 819 : 8 R. C. 562 : 
A. I. R. 1936 Cal 147. 

~ S. 476 — Initiation of proceedings — 

Second application. 


Dismissal of an application for making con 
plaint under S 476 does not bar the secon 
application. Kalastri Mudali v. Emperor. 

33Cr.L.J. 272 
136 I. C. 313 : 61 M. L. J. 686 

34 L. W. 629 ; I. R. 1932 Mad. 281 
A. I. R. 1932 Mad. 131 


Cr. P. CODE (1898), S. 476 

S. 476— Initiation of procccdings—False 

complaint to Police and Magistrate — Dismissal 
by Police, xohether sufficient to initiate proceed- 
ings for preferring false charge — Sanction of 
Magistrate, whether necessary. 

A person who has preferred a false charge 
to the Police and has also taken the same 
facts by way of complaint to a Jlagistrate, can- 
not be prosecuted under S. 211, Penal Code, 
for preferring the false charge, ivithout a com- 
plaint of ' the Magistrate as required by S. 476, 
Cr. P. C. Murugan v. Gutha Kami Naidu. 

28 Cr. L. J. 849 : 
104 1. C. 625 : 36 M. L. T. 103 : 

1927 M. W. N. 694 : 
26 L. W. 405 : 53 M. L. J, 455 : 
A. I. R. 1927 Mad. 851. 

■ S. 476— Initiation of proceedings. 

It is somewhat anomalous that the successor 
of a .Tudge, who has believed the evidence of 
a witness should order the prosecution of tliat 
same witness for perjury. Rahmal Alt v. Em- 
peror. 32 Cr. L. J. 652 : 

131 1. C. 95 : 1. R. 1931 Lah. 367 ; 

A. I. R. 1931 Lah. 404. 

S. 476 — Initiation of proceedings— 

Offence committed before one Magistratc-Suc- 
cceding Magistrate, if can order prosecution — 
Jurisdiction. 

A Deputy Magistrate, being of opinion that 
j a Police Officer appearing ns a witness in a 
I case before him had not told the truth, left 
j him to the mercy of the Superintendent of 
i Police and of the District Magistrate. The 
! District Magistrate remarked that the Magis- 
I Irate .should take proceedings under S. 476, 
i Cr. P. C. TIic Deputy Jlagistrate having been 
transferred, the succeeding Deputy Magistrate 
ordered the prosecution of the Police Officer 
under S. 193, Penal Code : Held, that the 
succeeding Deputy Magistrate had no jurisdic- 
tion to initiate the proceedings under S. 476 
inasmuch as the offence under S. 193, Penal 
Code, was neither committed before him nor 
was brought to his notice in the course of any 
judicial proceeding. Ajudhia Sarart Singh v. 
Emperor. 17 Cr. L. J. 40 : 

32 I. C. 328 : 2 O. L. J. 546 : 
A. I. R. 1916 Oudh 125. 

S. 476 — Initiation of proceedings. 

Offences under Ss. 211 and 193, I. P. C. — 
Court before whom offence is committed can 
take action — Complaint not made by such 
Court— Application to District Magistrate to 
make complaint — District Magistrate has no 
jurisdiction — Sessions Court can take action 
only under S. 470-B. Wajid AH v. Emperor. 

35 Cr. L. J. 824: 
148 I. C. 1075 : 8 Luck. 638 : 
11 O. W. N. 490 : 6 R. O. 495 : 
A. I. R. 1934 Oudh 344 (2). 

^ — S. 476— Initiation of proceedings. 

Order after enquiry that complaint should be 
made against applicant — Court not express- 
ing in so many words that a prosecution should 
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S. 476— Duty of Court — Proceedings 

>7der S. 470, when should be started — Prelimi- 
iry enquiry, whether necessary — Enquiry, nature 


Proceedings under S. 470, Cr. P. C., should 
ot be taken until the very close of the 
ase in which false evidence has been given, 
nasinucli ns if taken earlier, such action 
^ likely to intimidate subsequent witnesses 
nd defeat the object of the trial. As a 
ule, the Magistrate should not make up his 
nind to start proceedings under S. 470 
igainst a witness before he has heard all 
die evidence in the case. The holding of 
r preliminary enquiry under S. 470 is dis- 
cretionary, but it should be held, wherever 
it appears to be necessary to liold it in the 
interests of justice, and wherever it is held, j 
it must be a real enquiry and not merely I 
a formal one, ample opportunity being given 
to the accused to show cause why he should 
not be prosecuted. Ramoo Singh v. Emperor. 

21 Cr.L.J. 29 : 

54 I. C. 173 : 1920 Pat. 61 : 

A. I. R. 1920 Pat. 225. 

S. 476 — Duty of Court — Prosecution 

under S. 211, Penal Code. 

Prosecutions under S. 211, Penal Code, are not 
to be undertaken lightly and although the 
absence of a finding that the prosecution is 
necessary in the interest of justice, is not neces- 
sarily fatal, it is certainly desirable that Courts 
dealing with these matters should consider 
whether an attempt to use the law in aid of 
a private grudge is being made and whether 
the Courts should allow themselves to become 
the instrument of a private grudge and also 
what facts can be proved and whether these 
facts are likely to be sufficient to support the 
conviction. As regards the facts that can be 
proved, it is pbvious that a conviction cannot 
be based merely on improbability or on what a 
particular officer suspects. Bachu Singh v. Tri- 
heni Sah. 40 Cr. L. J. 157 : 

179 L C. 167 : II R. P. 328 : 

5 B. R. 203 : A. I. R. 1939 Pat. 178. 

S. 476— Duty of Court— Sanction to 

prosecute — Perjurti — Forgery — Sanction to pri- 
vate persons. 

It is the duty of every Court to take action 
of its own motion in every apparent case of 
forgery or perjury which is committed before 
it, or is brought to its notice, and to institute 
proceedings in all such cases if there is a 
reasonable probability of the prosecution 
resulting in a conviction. If a Court holds 
that a case is proper one for prosecution but 
that a sanction to prosecute should not be 
granted to a private person, it is its duty to take 
action under S. 470, Cr- P. C. Ganga Prasad v. 
Shayamlal. 23 Cr. L. J. 509 ; 

68 I. C. 45 : A. I. R. 1923 Nag. 180. 

S. 476— Duly of Court. 

The absence of an authority whose duty it is 
to decide upon and undertake prosecutions 
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under S. 211 is a flaw in the Criminal Procedure 
in this country. There is no higher duty 
laid upon a Court of Law than that of en- 
forcement of a strict adherence to truth. - 
Where one of two Judges constituting a Bench 
is clearly of opinion that the case under con- 
sideration is a proper one for the institution 
of further proceedings, it would be improper 
for his colleague to refuse to concur. Hansraj 
Singh V. Bhagwana. 18 Cr. L. J. 680 ; 

40 I. C. 328 : A. I. R. 1917 All. 399. 

— S. 476— Duly of Court— Time for mak- 
ing order under the section. 

An order under S. 476, Cr. P. C., should be 
made either at the close of the proceedings 
or so shortly thereafter that it may be reason- 
ably said that the order is part of the 
proceeding?. In re : Rahimatulla. 

7 Cr. L. J. 54 : 

3 M. L. T. 79 : 17 M. L. J. 584 : 

31 Mad. 140. 

S. 476 — Duly of Court. 

Tribunal making complaint should come to 
to a judicial finding that allegations made 
before it are prima facie false. Bhawani Sahai 
v. Emperor. 33 Cr. L. J. 409 : 

137 I. C. 157 : 33 P. L. R. 174 : 
13 Lah. 568 : I. R. 1932 Pat. 299 (2) : 

A. I. R. 1932 Lah. 246. 

S. 476 — Duly of Court, 

Where a Sub-Judge gave notice to the accused 
to show cause wliy sanction should not be 
granted, under .S. 195, Cr. P, C., for his 
prosecution but at the inquiry raised -the 
issue whether sanction ought to be granted 
or case committed to the Sessions, and finally 
passed an order of committal : Held, that the 
procedure followed by the Sub- Judge in hold- 
ing a dual kind of inquiry is not what is con- 
templated by the Cr. P. C. If he thought that 
this was a matter in which he ought to pass 
an order of committal instead of granting a 
sanction to prosecute, he ought to have pro- 
ceeded from the beginning under S. 476, 
Cr. P. C. In re : Sitaram Shivabhat. 

1 Cr. L. J. 746 : 
6 Bom. L. R. 578. 

S. 476 — Duly of Court. 

Whore a Subordinate Judge allows proceed- 
ings under S. 195 to be dropped without 
passing any order of rejection, it is open to 
the Public Prosecutor to move the Sessions 
Judge to take ahtion under S. 476-A. 
An appeal from the order of the Subordinate 
Judge lies to the Sessions Judge. It is for the 
Court acting under S. 476 to make any inquiry 
that is necessary and then to make a com- 
plaint against the person or persons, who he 
is satisfied, have committed an offence. 
Chnmari Singh v. Public Proscculor of Gaya. 

26 Cr.L.J. 170 (b) .• 
83 I. C. 730 ; 6 P. L. T. 225 : 

4 Pat. 24 : A. I. R. 1925 Pat. 330. 
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S. 476— Irregularity — Fabricalion of 

evidence and forgery committed by a Patwari in 
Tahsil records—Disricl Judge directing prosecu- 
tion of Patwari on basis of Departmental enquiry 
— No inquiry by District Judge. 

A Patwari appeared as a witness in a civil 
case in the Court of a District Judge. After 
the decision of the case, the District Magis- 
trate had a' Departmental inquiry made 
which went to show that the Patwari had fab- 
ricated false evidence and had also forged a 
signature in his diary in the Tahsil records. 
Upon tl)is, the District Magistrate applied to 
the District Judge for sanction to prosecute 
the Patwari for the offence of perjury and 
forgery, and along with his application for 
sanction, forwarded the record of the Depart- 
mental inquiry. The District Judge on 
appeal of this rerord issued notice to 
the Patwari, and after hearing him, directed 
his prosecution on the basis of the Depart- 
mental inquiry : Held, (1) that the District 
Judge had no jurisdiction to order prosecu- 
tion in respect of matters which had occurred 
in the Tahsil and not in his Court ; (2) that, 
assuming the matters to have been brought , 
to the notice of the District Judge in the I 
course of a judicial inquiry, as the record of 
the Departmental inquiry was not evidence 
in the matter of the sanction applied for by I 
the District Magistrate, the District Judge ^ 
acted with material irregularity in ordering 
prosecution without having himself made an 
enquiry. Ganesh Pershad v. Emperor. 

13 Cr. L. J. 43 : 
13 I. C. 283. 


■ S. 476 — Irregularity — Trial not by 

nearest Magistrate, a mere irregularity. 

The provisions of S. 476, Cr. P. C., requiring 
the offender to be sent to the nearest Magis- 
trate of the First Class are merely directory 
and not mandatory, and a trial of the offender 
by a Magistrate of the First Class having local 
jurisdiction, who is not the nearest Magistrate, 
is a mere irregularity curable under S. 537 (6), 
Cr. P. C. Imperator v. Ncioand. 

8 Cr. L. J. 209 ; 
1 S. L. R. 84. 

S. 476 — Irregular ily — Sitecessor of trying 

Judge, whether can order prosecution—Omission 
to make formal complaint, effect of. 

Under S. 470, Cr, P, C., the power to order 
prosecution may be exercised by any Judge 
of the Court concerned and not only by the 
Judge who tried the case. The fact that 
instead of making a formal complaint, the 
Court sanctioning the prosecution merely 
directs a copy of its order to be sent to the 
District Magistrate for necessary action does 
not vitiate the order inasmuch as the defect 
is merely formal. Mating Shwe Phwe v. Ma Me 
Hmoke. 26 Cr. L. J. 500 : 

85 I. C. 244 : 3 Bur. L. J. 344 : 

3 Rang. 48 : A. I. R. 1925 Rang. 195. 


~ -Ss. 476, 537 —Irregularity —Enquiry, order 
directing— Delay— Jurisdiction. 


Accused lodged a complaint against certain 
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Police Officers before a Magistrate who, after 
examining the accused, recorded that the com- 
plaint was false and ordered the latter to 
show cause why he should not be prosecuted 
under S. 182, Penal Code. The Magistrate 
was then transferred and his successor sent 
the case to another Magistrate for* enquiry. 
Subsequently, on 6th December, the complaint 
was dismissed under S. 203, Cr. P. C. On 
the ■ 4th of February following, the Magistrate, 
on the application of a Police Officer, ordered 
the prosecution of the accused under S. 211, 
Penal Code : Held, (1) that the delay which 
occurred in making an order under S. 476 did ndt 
deprive the Magistrate of his jurisdiction to pro- 
ceed under the section ; (2) that if the procedure 
adopted by the Magistrate in sending the case 
to another Magistrate for enquiry and report 
was irregular, the irregularity was cured under 
S. 537, Cr. Pi C. If in a criminal proceeding 
an irregularity takes place arid is allowed to 
pass unnoticed, and fresh prosecution and con- 
viction follow founded upon the irregularity, 
then after conviction the accused party cannot 
raise the intermediate irregularity in an an- 
tecedent proceeding as a ground for challeng- 
ing the validity of the subsequent conviction. 
Baij Nath Singh v. Emperor. 

18 Cr. L. J. 52 : 

37 I. C. 36 ; 1 P.L. J. 553 ; 
1918 Pat. 30 : A. I. R. 1917 Pat. 15. 

Ss. 476, 537 — Irregularity — Order directing 

prosecution— Notice to accused, whether necessary 
— Preliminary inquiry, failiire to make, whether 
vitiates order. . 

Before making an order under S. 476, Cr. P. C., 
the Court is not bound to issue notice to the 
accused. Where a Court after very careful 
'consideration arrives at the conclusion that an 
order under S. 476 is called for, and that no 
preliminary inquiry is necessary, the omission 
to make such inquiry is a mere irregularity 
within S. 537 of the Code. TJlfat Bdi v. Emperor. 

-21 Cr. L. J. 276 : 
55 I. C. 292 : A. I. R. 1919 All. 15. 

Ss. 476, 537 — Irregularity. 

The Chief Presidency Magistrate, Calcutta, 
being of opinion that a witness in a trial before 
him had been guilty of perjury, made ’a 
complaint in writing under S. 476, Cr. P, C., 
and forwarded the ^ame to himself as the 
Chief Presidency Magistrate and immediately 
afterwards transferred the same to the Third 
Presidency Magistrate for disposal, who com- 
mitted the accused to the High Court Sessions 
for taial. The accused alleged that the cem- 
mitment was illegal, but his objection was 
overruled and he was convicted ; Held, that 
although technically the Chief Presidency 
Magistrate made a mistake, the procedure 
adopted by him was substantially correct as 
he made the complaint and received it, and, 
in the absence of any prejudice caused to the 
accused, it was nothing worse than ari 
irregularity which could be disregarded. 
Colin Mackenzie Mackay v. Emperor. 

27 Cr. L. J. 385 : 
93 I. C. 33 : 30 C. W. N. 276 : 
43C. L.J. 310: 53 Cal. 350: 
A. I. R, 1926 Cal. 470. 
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Ss, 476, 476-B~Duty of Superior 

Court — Complaint, rcjnsnl lo make — Superior 
Court, reversal of order by~Rcasons for reversal. 

Where a Superior Court reverses an order 
of a Trial Court refusing to proceed under 
S. 476, Cr. P. C., suflicient reasons must be 
given bv the former Court as to why it 
thinks that the discretion was not properly 
exercised by the Trial Court. rCalisndltnn 
Addun V. Nani Lai Ilazra, 26 Cr. L. J. 1307 : 

89 I. C. 251 : 52 Cal. 478 : 

A. I. R. 1925 Cal. 721. 

' S. 476— Evidence— .-Ipp/icfin/, if cn- 

iitled to adduce evidence outside record of pro- 
ceedings out of xohich application arises, lo 
slioxo that evidence, in those proceedings tons 

In deciding whether it is in the interests 
of justice that an inquiry should be made, 
the Court is not confined to the record of the 
proceedings, but is entitled to take into 
account and consider information otherwise 
required. The applicant is entitled to adduce 
evidence outside the record of the pro- 
ceedings out of which the application arises 
to show that evidence given in those pro- 
ceedings was false, nhagtoandas Nhirandas 
v. D. D. Patel ds Co. 

41 Cr. L. J. 526 : 

187 I. C. 867 : 42 Bom. L. R. 231 : 

I. L. R. 1940 Bom. 403 : 12 R. B. 495 : 

A. I. R. 1940 Bom. 131. 

S. 476 — Evidence— Order finding com- 
plaint based on suspicion, propriclij of — Bca- 
sonable probability of conviction, xohciner neces- 
sary — Measure of proof in Civil and Criminal 
Courts, difference bet-vcfn. 

Before a Court is justified in making an 
order under S. 470, Cr. P. C., it ougiit to have 
before it direct e%'idence fixing tiie offence 
upon the person whom it is sought to charge ; 
it is not sufficient that the evidence in the 
earliar case may induce some kind of sus- 
picion about his guilt. Tlie nature of proof 
required to establish a case of forgery in 
a Civil Court is very different from that 
required in a Criminal Court to secure n 
conviction for forgery. Adkibai v. Parbalibai. 

30Cr. L. J. 407 : 

115 I. C. 174 : I. R. 1929 Nag. 110. 

~ Ss. 476, 476-B — Evidence — Court 

hearing appeal under S. m-B—Snch Court, if 
can remand case for further evidence. 

^ Court hearing an appeal under S. 470-B, 
, . . C.) can take evidence for a proper 
decision of the appeal before it and it cannot 
set aside the order of the Court of first instance 
making a complaint or refusing to make one, 
and remand the case to the Court for further 
evidence being taken and the ease being 
decided afresh. An Appellate Court cannot 
invoke the aid of its inherent jurisdiction in 
ordering a Subordinate Court to do something 
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in a case. In the first place, new categories 
of inherent jurisdiction should not be invented, 
particularly if prior to 1023 no appeal was 
at all permissible. In the second place, the 
inlierent jurisdiction is generally confined to 
the proceedings before the Appellate Court 
and does not include an authority to issue 
orders to tiie Court below directing it to do 
something in the case. If such inherent powers 
were invoked, then the provisions of the Code 
I would become quite unnecessary. Manni Lai 
; V. Emperor. (F. B.) 38 Cr. L. 561 : 

I 168 1. C. 434 : 1937 A. L. J. 192 : 9 R. A. 639 ; 
) 1. L. R. 1937 All. 517 ; 1937 A. W. R. 290 : 

A. I. R. 1937 All. 305. 

I 

I S. 476 — Exercise of discretion — Order 

! directing prosecution based on inadmissible 
{ evidence, legality of. 

An order under S. 470, Cr. P, C., directing the 
prosecution of a person for forgery should not 
he made on tlic basis of a piece of evidence 
which is inadmissible and which cannot be 
legally regarded as evidence at all, especially 
when there is positi\'e legal evidence against it. 
The power conferred by S. 470, Cr. P. C. on 
Courts should be exercised with great caution 
and care and with due regard to' the evidence 
on which tiie order is sought to be based. 
Peary Lai v. Emperor. 24 Cr. L. I. 900 ; 

75 I. C. 148 ; 21 A. L. J. 399 ; 
A. I. R. 1923 All. 601. 


S. 476 — Exercise of discretion by High 

Court, 

The only way in which the validity of an 
order under S. 470 can be challenged is by 
invoking the revisional jurisdiction of the 
High Court, but inasmuch as the exercise of 
that jurisdiction is purely discretionary, such 
order cannot be challenged as a matter 
of right. TJiercforc, a person against whom 
an order under S. 470 is made is not precluded 
from challenging the validity of the order in 
the subsequent trial or in an appeal from. the 
conviction obtained in the subsequent trial. 
liumao Singh v. Emperor. 21 Cr. L. J. 29 ; 

54 I. C. 173 ; 1920 Pat. 61 : 

A. I. R. 1920 Pat. 225. 


S. 476 — ^Expert evidence. 

It is not safe to order prosecutions for 
forgery where there is no other testimony than 
that of an expert to support it. The same 
reasons apply to the case of a Court 
considering the advisability of lodging a 
complaint as justify the grant or refusal of 
sanction to prosecute. Biidiiabai v. Alibai. 

26 Cr. L.J. 796 (b ): 

86 I. C. 428 : A. I. R. 1925 Nag. 358. 

S. 476— Finding of alfernafive 

offences — Complaint, legality of — Duly of Judge 
to record definite finding before making complaint. 

Before making a complaint under S. 47(5, 
Cr. P. C., the Court should come to a definite 
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ment-debtors with several others prevented 
•the attachment, beat the decree-holder, and 
threatened to beat the peon. The peon re- 
ported the matter to the Munsif and the 
decree-holder also complained before him. 
-Upon this the Munsif enquired into the matter 
and acting under S. 476, Cr. P. C., ‘directed 
the offenders to be prosecuted under S. 183, 
I, P. C. : Held, that the Munsif had power to 
direct the proseeution as he did. He was 
engaged in a proceeding in an execution ease, 
that such a proceeding was a Judicial pro- 
ceeding ; and that the facts had come to his 
knowledge in the course of such proceeding. 
Bhola Hath Bey v. Emperor. 

3 Cr. L. J. 142 : 
10 C. W. N. 55. 

S. 476 — Judicial proceedings — Order 

directing prosecution, when to be made. 

Where the faets constituting an offence are 
not brought to the notice of a Magistrate in 
the course of a Judicial proceeding, he has no 
authority to act under S. 476. Ladha Singh 
V. Emperor. 16 Cr. L. J. 251 : 

28 I. C. 107 : 13 P. R. 1915 Cr. : 
20 P. W. R. 1915 Cr. : 184 P. L. R. 1915 : 

A. I. R. 1915 Lah. 259. 

— S. 416— Judicial proceedings — Order of 

prosecution— Penal Code, S. 211— Charge laid 
before the Police— Police report, directing charge 
as false. 

A criminal proceeding was instituted by a 
person before the Police who reported the 
case to be false, and the matter coming on 
before a Magistrate empowered to dispose of 
Police reports, he made an order making over 
the case to another Magistrate for Judicial 
inquiry. This Magistrate after holding a 
judicial inquiry as directed submitted a report, 
upon which the other Magistrate made an 
order to the following effect, viz : “ The com- 
plainant’s charge has been established to be 
false and hence no process shall be issued 
against the accused and the complainant shall 
be proceeded witli under S. 2U, I. P. C.” 
and upon prosecution of the complainant, she 
was convicted under S. 211, Penal Code ; Held, 
that the offence of instituting a false com- 
plaint not having been committed before the 
Magistrate who ordered the prosecution of 
the petitioner, or brought to his notice in the 
course of judicial proceedings, the prosecution 
of the petitioner was bad and contrary to law 
and the proceedings must be quashed : Held, 
also, that the proper course, in such a case, 
should have been to direct the Police to 
lodge a complaint. Abdul Rahman v. Emperor. 

7 Cr. L. J. 338 : 
7 C. L. J. 371. 

S. 476 — Judicial proceedings — Proceed- 
ing before Deputy Commissioner as Chairman, 
District Board, whether judicial proceeding. 

A proceeding before a Deputy Commissioner 
in his capacity as Chairman of a District 
Board is not a judicial proceeding within the 
meaning of S. 476, Cr. P. C„ consequently an 
order passed under that section by a Deputy 
Commissioner as Chairman of a District Board 
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directing a prosecution is invalid. Emperor 
V. Kunwar Bahadur. 21 Cr. L. J. 694 (a) ; 

57 I. C. 934 : 23 O. C. 136 ; 

2 U. P. L. R. (J. C.) 133 : 

A. I. R. 1920 Oudh 199. 

S. 476 — Judicial proceedings — Proceed- 
ings by a Revenue Officer as distinguished from 
a Revenue Court. 

Where, under orders of the Deputy Com- 
raisssioner, a Deputy Collector made inquiries, 
which resulted in the finding' that the 
applicant was in the habit of giving no 
receipts for rent received and did not record 
the correct realization in the Patwari’s papers, 
and the Deputy Collector thereupon passed 
an order under S. 476, Cr. P.'C., directing that 
proceedings under S. 177, Penal Code, should 
be instituted against the applicant : Held, 
that the inquiry was one under S. 46, 
Land Revenue Act, and the Deputy Collector 
in making the inquiry was acting merely as 
a Revenue Officer as defined in S. 4 (9), of 

U. P. Land Revenue Act, III of 1901, and not 
as a Revenue Court, nor were his -proceedings 
Judicial proceedings within the meaning of 
S. 476, Cr. P. C. The order passed by the 
Deputy Collector was, therefore, without 
Jurisdiction and must be set aside. Prag 
Tewari v. Emperor. 11 Cr. L. J. 514 : 

7 I. C. 612 : 13 O. C. 198. 

S. 476— Judicial proceedings— Prose- 
cution, order for — Cognizance in the course of a 
judicial proceeding — Execution proceedings. 

The powers conferred by S. 476, Cr. P, C. 
can only be exercised if the offence in 
respect' of which a prosecution is ordered 
have come to the cognizance of the Court in 
a judicial proceeding. Execution proceedings 
subsequent to the trial of a suit are not 
judicial proceedings. Knnto Ram Das v. 
Gobardhan Das. 7 Cr. L. J. 159 : 

35 Cal. 133. 


S. 476— Judicial proceedings— Prose- 
cution, sanction for. 


A Court directed the attachment of certain 
movable properties in execution of a decree 
When the Court Officers went to effect the 
attachment, they were resisted by the Judg- 
ment-debtors. The Court there upon held an 
enquiry and made an order under S. 476, 
Cr. P. C., for prosecution of the petitioners 
under S. 183, Penal Code : Held, that the 
Court was quite competent to make the 
order, inasmuch as the facts on ^ which it 
directed the prosecution came to its know- 
ledge while it was engaged in a judicial 
nroceeding. Dakhineswar Misra v, Haris 
Chundra. 10 Cr. L. J. 564 : 

4 T r • 10 C. L. T. 450. 


S. 476— Judicial proceedings— Report 

to Police— Order directing prosecution, xchether 
can be passed. 

A report was made to Police of an offence, 
but it was found to be a mere accident. The 
Sub-Divisional Magistrate called upon the 
person who made report to show cause why 
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were cross-examined and witliout giving Ifie in the C. P. C., for tlie procedure adopted, 
defence an opportunity of showing that the pro- Mahadco Sahu v. Emperor. 

sccution evidence was false: Held, that the 21 Cr. L. J. 56 : 

order was illegal and should be .set aside. 54 I. C. 408 : 1 U. P. R. All. 173 : 

In rci KoUi Appiah. 13 Cr. L, J. 144 : 18 A. L. J. 50 : A. I. R. 1919 All. 59. 

13 I. C. 832 : 11 M. L. T. 191 : 

1912 M. W. N. 400. i S. 476 — of order ~ Police 


S. 476—IllcgaUhi of order— Court incom- 
petent to take action after termimlion of judicial 
proceedings. 

During the pendency of an execution case, on 
the 18th July 1911, it was brought to the 
notice of the Court that an ofrcnce under S. 180, 
Penal Code, had been committed. The decree- 
holder, however, applied for grant of sanction 
to prosecute the opposite party in respect of 
the alleged olTcncc. The Court, on the 25th ; 
November 1011, took action under S. -ITO ; 
Cr. P. C. : Held, that the order under S. 470 . 
w’as illegal and should be set aside. Ponnu- | 
s-ivami Pillai v. Chokkalingam. ; 

' 14 Cr. L. J. 624 : 

21 I. C. 672: 25 M. L.J. 593: ] 
1913 M. W. N. 1002 : 14 M. L. T. 512. | 

I 

— S. 476 — IllcgaliUj of order — MunsiJ ; 

directing prosecution at the suggestion of District \ 
.Judge — Offence committed before Munsif and not ; 
before District Judge— Order illegal. 

A Munsif made an order under S. 470, Cr. P. C. 
directing the prosecution of a person for an 
offence committed before him. The order was 
not made by himself on his own responsibility j 
but at the seggestion of the District Judge ! 
who himself had no jurisdiction to pn.ss .such j 
order : Held, that the order of the lilunsif was | 
illegal inasmuch as it was only nominally his' j 
and the “ opinion” was the “ opinion of the j 
District Judge.” Itiazul Hasan v. Enijicror. i 

10 Cr. L. J. 525 : ■ 
4 1. C. 260: 6 C. L.J. 924, I 

S. 476 — Illcgalitii of order — Order direct- \ 

ing prosecution oi plaintiff and dcfcndaul in alter- j 
native for forgery, legality of. \ 

An order by a Civil Court directing the })ro- ■ 
sccution of both parties to a suit for forgery, \ 
without determining which of tlicm is prima ; 
facie responsible for the forgery, is illegal. 
Amar Nath v. Mam Jlaj. 

22 Cr. L. J. 329 (a) ; i 
61 I. C. 57 : 2 Lah. 63 ; 
A. I. R. 1921 Lah. 56. 

S. 476 — Illegality of order —Penal Code ) 

{Act XLV of ISOO), iSs. 114, 421 — Insolvency pro- j 
ccedings — Fraudulent transfer by insolvent — Dis- 
trict Magistrate, direction by, to prosecute insolvent 
under S.J21, Penal Code— Order, legality of. 

Upon an examination of the records of an in- 
solvency proceeding, the District Judge disco- 
vered that the insolvents and others had been 
guilty of fraudulent transfers. He brought 
the matter to the notice of the District Magis- 
trate with a view to the persons being procc- 
cuted under S. 421/114, Penal Code. Criminal 
proceedings were accordingly initialed ngain.st 
them. On revision: Held, tliat the proceed- 
ings must be quashed, as there was no authority 


report recommending prosecution— Accused called 
on to prove his case — Case not jtroved. 

Where upon a Police report and in the 
absence of a complaint, a Magistrate called 
upon the person who gave information to 
the Police of the commission of the offence, 
to prove the case, and upon his failure to 
do so , sanctioned his prosecution under 
S. 47G, Cr, P. C. : Held, that the order was 
bad in law, inasmuch as an order under 
S. 47(5 could only be made :iftcr the 
person to be affected thereby hail been called 
upon to show cause why he should not be 
prosecuted and an order to prove the case 
was altogether different from an order to siiow 
cause. Gopal Singh v. Emperor. 

21 Cr. L. J. 381 : 

561. C. 861: 1 P. L. T. 135 : 

A. I. R. 1920 Pat. 720. 

S. 476 — Illegality of proceedings— Penal 

Code, S. 193 — Examination of accused on oath — 
Perjury — Sanction to prosecute. 

A complaint was preferred against the peti- 
tioners for criminal breach of trust. The 
Magistrate examined the complainant on oath 
in support of the allegations made in the 
plaint. He next examined the petitioners 
on oath, and being of opinion that they had 
perjured themselves, he granted, under S. 470, 
Cr. P. C., a sanction to prosecute the peti- 
tioners : Held, that the Magistrate was not 
juslilled in examining the jietilioncr on oath and 
his proceedings were irregular and illegal and 
his order under S. 470, Cr. P. C., was ultra vires. 
In re: Trimbah lialaji Mahajan. 

4 Cr. L. J. 165 : 

8 Bom. L. R. 587. 

S. 476— “In relation to,” meaning of. 

Statements made during the course of an 
invcstigalion under S. 101 into an offence of 
murder must be held to be “in relation to” 
the trial in that Court within S. 470. In re ; 
Maromma. 34 Cr. L. J. 92 : 

140 1. C. 756 : 1933 M. W. N. 100 : 

I. R. 1933 Mad. 43 : 

A. I. R. 1933 Mad. 125. 

S. 476 — ‘In relation to,’ scope of — False 

charge to Police — Committal of accused — Sessions 
Court whether competent to complain for false 
charge. 

A person making a false charge to the 
Police eonunits an offence ‘in relation to' the 
proceedings in the Sessions Court to which 
the acqused is subsequently committed for 
trial and the Sessions Court is, therefore, 
competent to make complaint in respect of such 
oirenee under S. 470. Nazir Ahmed v. Emperor. 

28 Cr. L.J. 324: 
100 1. C. 708 : A. I. R. 1927 Cal. 478. 
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S. 476 — ^Jurisdiction — District Begis- 

trar, whether Court. 

A District Registrar, as provided in S. 195, 
Cr. P. C., is not a “ Court ” and has, therefore, - 
no jurisdiction to make an order under S. 476. 
What -is declared not to be a “ Court ” for 
the purpose of S. 195 is also not a Court , for 
the purpose of S. 470. In re : Manku Bala 
Patil. 16 Cr. L. J. 106 : 

27 1. C. 154 : 16 Bom. L. R. 946 : 

A. I. R. 1914 Bom. 202. 

S. ' 476 — Jurisdiction — Execution pro- 
ceedings — Jurisdiction of Court to determine 
genuineness of decree. 

On the prosecution of an application for 
execution of a decree alleged to have been 
obtained by the petitioners against the 
judgment-debtors, tlie Court has power to 
enquire into and decide the question of the 
genuineness of the decree and to order the 
prosecution of the petitioner if the decree is 
proved to be a fietitiom one. The fact that 
it is found that there was no such decree in 
existence does not render the proceedings 
taken under S. 476, ah initio void or legally of 
non-effect. Before it can be held that an 
application for execution was 

beyond the jurisdiction of a Court, it must 
be proved that amount of the decree sought 
to be executed exceeded the pecuniary limits 
of the Court’s jurisdiction. ' Chanan v. 
Emperor. 11 Cr. L. J. 90 : 

5 I. C. 257 : 1 P. R. 1910 Cr. : 
3 P. W. R. 1910 Cr. ; 161 P. L. R. 1910. 

-S. 416— Jurisdiction — Inquiry initiated 

and commenced by the Judge of a Court — 
Competency of his successor to complete inquiry 
and direct prosecution. 

An inquiry under S. 476, initiated and 
commenced by the presiding Judge of a 
Court who, before completion thereof is 
transferred, cannot be continued, by his 
successor, as the latter is incompetent to finish 
the inquiry and direct a prosecution. 
Muhammad Munir Khan v. Emperor. 

12 Cr. L. J. 68 ; 
9 I. C. 389 : 10 C. L. R. 1911 : 

4 C. W. N. 1911 Cr. 

yS. 476 — Jurisdiction — Order under 

the section must show that it was part of proceed- 
ings in the trial— Jurisdiction. 

An order passed by a Court under S. 476, 
Cr, P, C., should show that it was part of the 
PJ®’^®®dings in the trial in which the alleged 
offence was committed ; otherwise the order 
should be deemed to have been made without 
jurisdiction. In re ; Chillaslii Nanu Nair. 

10 Cr. L. J. 8 : 
2 1. C, 425. 

. Jurisdiction — Private non- 

judicial inquiry— Magistrate, whether can give 


IVhere a private or a personal inquiry was 
conducted by a Magistrate on non-judicial 
lines without the recording of any evidence. 
witnout cross-e.xamination and based on 
unrecorded and irregular methods of taking 
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testimony, and as a result of such inquiry, the 
Magistrate passed an order under S. 476, 
Cr. P. C. for the prosecution of the accused ; 
Held, that the Magistrate had no jurisdiction 
to make the order. Chote Lai Modi v. Emperor. 

24 Cr. L. J. 806 : 

74 I, C. 710 : 1 P. L. R. 137 Cr. : 

A. I. R. 1923 Pat. 542. 

S. 476 — Jurisdiction— Proceeding under 

—Complaint — Petition by informant impugning . 
Police report and asking for trial of persons 
accused by him, if complaint — Procedure — Com- 
plaint referred to another Magistrate for enquiry 
and report, legality of. 

A petition to a Magistrate by the informant 
impugning the Police Report on his information 
and asking that the persons whom he accused 
should be put on their trial, should always be 
treated as a complaint and should not be 
referred to another Magistrate for inquiry and 
report. If sent to another Magistrate it must 
be for disposal. An order under S. 476, Cr. P. C. 
by a Magistrate to whom a complaint has been 
referred bj' another Magistrate for enquiry and 
report is without jurisdiction. Gangadhar 
Pradhnn v. Emperor. 17 Cr. L. J. 146 ; 

33 I. C. 626 : 20 C. W. N. 63 ; 
43 Cal. 173 : A. I. R. 1916 Cal. 867. 

S. 476 — Jurisdiction — Prosecution for 

offence committed before predccessor-in-office — 
Practice. 

The petitioner swore an affidavit, making 
certain allegations against a peon, in a _ suit 
pending in the Court of the Additional 
Munsif of R, who ordered an inquirjf. On 
the transfer of that oflicer, the suit was 
made over to the 2nd Munsif, and the inquiry 
was continued by the 1st Munsif of the 
place' who under S. 476, Cr. P. C., ordered 
the prosecution of the petitioner for making 
a false affidavit : Held, that the affidavit 
having been -filed before the Additional 
Munsif, the 1st Munsif had no jurisdiction 
to make the order. Kartik Ram Bhakat v. 
Emperor. 7 Cr. L. J. 134 ; 

35 Cal. 114. 

S. 476 — Jurisdiction — Sanction to pro- 
secute granted by subordinate Court after de- 
cision of appeal. 

During the course of an execution procee- 
ding pending before a Munsif, the judgment- 
debtor filed a petition of satisfaction, which 
was held by the Munsif to be a forgery. 
The finding of the Munsif was upheld in 
appeal and the District .Judge sent the record 
back to the Munsif, with the direction that 
he should take 'proceedings against the 
judgment- debtor under S. 476, Cr. P. C. 
The Munsif called upon the judgment-debtor 
to show cause why he should not be pro- 
secuted for forgery and eventually directed 
his prosecution : Held, that, the Munsif was 
competent to institute proceedings against the . 
accused under S. 476, Cr. P. C. Awadh 
Behnri Lai v . Emperor. 20 Cr. L. J. 274 ; 

50 I. C. 162 : A. I. R. 1919 Pa t. 78. 
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follow— Order is not rendered illegal. Ibn Ali 

V. Emperor. 36 Cr. L. J. 781 (1) ! 

155 I. C. 490 : 1935 A. L. J. 395 ; 
7 R. A. 935 : 1935 A. W. R. 384 : 
A. I, R. 1935 All. 608 (1). 

S. 476 — Initiation of proceedings, stage 

for. 

Power under S. 476 should be exercised only 
in course of judicial proceedings or in continua- 
tion of proceedings in course of which offence 
is committed. Delay in starting proceedings 
should not be encouraged. Stiraj Lai v. Shco 
Shankar Lai. 35 Cr. L. J. 908 : 

149 I. C. 201 ; 6 R. 0. 524 : 
11 O. W. N. 683 : 
A. I. R. 1934 Oudh 272. 

^S. 476 — Inilialion of proceedings — 

Private cornplaint. 

Proceedings under S. 476 regarding the 
Institution of a complaint ought not to be 
undertaken on the application of private 
persons unless the prosecution was clearly 
in the interests of the State and was 
reasonably certain to result in a conviction. 
Suraj Lai v. Shco Shankar Lai. 

35 Cr. L.J. 908: 
149 I. C. 201 : 6 R. O. 524 : 
11 O. W. N. 683 : 
A. I. R. 1934 Oudh 272. 

S. A76~Imliation of proceedings. 

Proceedings under S. 476 should be initiated, 
if possible, by the Judge in whose presence the 
offence was committed. Ghanshamdas Pursu- 
mal V. Emperor. 35 Cr. L. J. 519 (2) ; 

147 I. C. 1019 : 6 R. S. 171 : 
A. I. R. 1933 Sind 412. 

S. 476 — Inilialion of proceedings, wbeti 

proper. 

The Court ought never to lilc a complaint in 
respect of the offences under Ss. 209, 467 
and 471, Penal Code, when the matter 
had not been thoroughly sifted by it 
in the eoursc of a regular judicial inquiry. 
Gauri (Gauri Shankar) v. Emperor. 

37 Cr. L.J. 518; 
161 I. C. 602 ; 8 R. O. 333 : 
1936 O. L. R. 192; 
1936 O. W. N. 268. 

-S. (476 — Interests of justice — Penal 

Code {Act XLV of 1800), S. 211— Sanction to pro- 
secute, when to be granted— Prosecutor actuated 
by enmity — Procedure— Court, duty of. 

An application for sanction to prosecute 
should not be granted where it appears that 
the object of the applicant is not to vindicate 
public justice but to satisfy private spite. If 
in such a case the Court is of opinion that 
proceedings ought to be instituted in the in- 
terests of justice, it should proceed under 
S. 470. Shickh Sahaoo v. Emperor. 

21 Cr. L.J. 64 : 
54 I. C. 416 : A. I. R. 1919 All. 78. 

; — ._S, 476— Interference by High Court. 

The High Court has power to interfere in 
revision with an order under S. 476, Cr. P. C., 
rf the Magistrate acted on fanciful grounds. 
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so that he could not have formed a judicial 
opinion at all. Kalu v. Tikaram. 


26 Cr. L. J. 1350 : 

89 I. C. 390 : A. I. R. 1925 Nag. 412. 
S. 476 — In(e/crence by Appellate Court. 

Trial Court rejecting application for prose- 
cuting person committing fraud on Court — ^This 
is discretionary and though Appellate Court 
has power to remand, it should not generally 
interfere with trial Court’s discretion. Surendra 
Nath V. Susil Kumar. 33 Cr. L. J. 38 

134 I. C. 1063 ; 35 C. W. N'. 775 
59 Cal. 68 : 1. R. 1932 Cal, 23 
A. I. R. 1931 Cal. 604. 


Ss. 476, 439 — Interference by High 

Court. 

In proceedings under S. 476, Cr. P. C., the 
Court should record a finding that it is ex- 
pedient that an inquiry should be made, but 
the absence of such a finding does not mean 
that the point has not been considered, and 
when it is clear that the Court has consider- 
ed that an inquiry was necessary and that a 
prima facie case had been made out, the High 
Court should not necessarily interfere in revi- 
sion because the words of S. 476 have not 
been copied out. Dioarkaprasad v. Emperor. 

41 Cr. L. J. 466 : 

187 I. C. 521 : 1940 N. L. J. 108 : 

12 R. N. 298 : A. 1. R. 1940 Nag. 227. 


S. 476-B— Interference by High Court — 

Appeal. 

Ordinarily the High Court will not interfere 
in appeals under S. 476-B, Cr. P, C., except 
where there are e.xtraordinary circumstances. 
Sudarsan Bchara v. Emperor, 

27 Cr. L. J. 1263 : 
98 I. C. Ill : 8 P. L. T. 104 : 
A. I. R. 1927 Pat. 87. 


S.476 — Interference in revision — Order 

for prosecution of plaintiff in course of trial, whe- 
ther justifiable — Interference in revision — Letters 
Patent {Mad), S. 30. 

Where in the course of the trial of a suit, a 
Court ordered the prosecution of a plaintiff for 
perjury on the basis of a statement which he 
made while negotiations were going on for a 
compromise but which he contradicted when, 
the negotiations having fallen through, the 
case was taken up and he was put in the wit- 
ness-box : Held, (per Abdur Rahim, J.) — (i) 
that the proceedings of the Court were highly 
irregular and a High Court had jurisdiction to 
interfere under S. 115, C. P. C., as also under 
S. 16, High Courts Act, as the action of the 
Court amounted to an abuse of the powers 
vested in it by law ; {it) that if the prosecution 
was for making two contradictory and incon- 
sistent statements, it could not be sustained 
as the first statement -was not made on oath. 
By the Court. — Where the Judges constituting a 
Division Bench differ in opinion in a matter in 
which their powers of revision are involved, 
the proceedings are regulated according to 
S. 86, Letter Patent, and not S. 98, C. P. C. 
In re ; Karris Venkanna Patrudu. 

17 Cr. L. J. 42 : 
32 r. C. 330 : 18 M. L. T. 591 : 
A. I. R. 1915 Mad. 1193. 
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conclusion of the proceedings. Munga Ba 
Hla V. Emperor. 18 Cr. L. J. 331 1 

38 1. C. 443 : A. 1. R. 1917 L. Bur. 86. 

S. 476-A — Jurisdiclion of District Magis- 
trate — Penal Code, S. 193 — Complaint dismissed 
by Bench of Magistrates — Perjury. 

A complaint was dismissed bV a Bench of 
Honorany Magistrates. The District Magis- 
trate, to whom an appeal would ordinarily 
lie from the order of the Bench, took up 
the matter under S. 476-A, Cr.P.C. and ordered 
the prosecution of the complainant under 
S. 193 of the Penal Code : Held, that the 
District Magistrate had jurisdiction to make 
the order which he had passed although 
the original complaint was not heard by 
him. Moti Bam v. Emperor. 26 Cr. L. J. 566 : 

85 I. C. 710 : A. I. R. 1925 All. 410. 

S. 476 — Jurisdiction of Magistrate. 

A Magistrate has no jurisdiction to stop an 
impending bigamous marriage. Shaft Moham- 
mad V. Emperor. 87 I. C. 96. 


S. 476 — Jurisdiction to file complaint — 

Case filed in one Court— Trial by another. 

It is the Court trying the case and not the 
Court in which the complaint was originally 
filed that is competent to make a complaint 
under S. '476, Cr. P. C. Tarakeswar Mttkho- 
padhuay v. Emperor. 27 Cr. L. J. 648 : 

94 I. C. 600 : 30 C. W. N. 504 : 

S3 Cal. 488 : A. I. R. 1926 Cal. 788. 


Ss. 476, 195 (1) (h)— Jurisdiction to 

make complaint — Penal Code (Act XEV of 1860), 
Ss. 109, 211 — False charge— Abetment— Complaint 
against another — Jurisdiction of Court — High 
Court, power of, to make complaint. 

A Court -has jurisdiction to make a complaint 
under S. 476, Cr. P. C., in respect of 
an offence under S. 211 read with S. 109, 
Penal Code, against a person who was not 
himself a party to the proceeding which forms 
the subject of the complaint. S. 470, Cr. P. C., 
gives the High Court as a Superior Court 
full powers to lay a complaint in any or 
every case in which it appears expedient in 
the ends of justice to do so, and there is 
nothing in the Code to justify the contention 
that that power and jurisdiction is taken away 
because in case of a complaint or refusal to 
lay a complaint by some subordinate Court 
under that section, an appeal is allowed. 
Emperor v. Syed Khan. 27 Cr. L. J. 4 ; 

91 1. C. 36 ; 3 Rang. 303 : 

A. I. R. 1925 Rang. 321. 

— Jurisdiction to make complaint 

under — Accused suborning evidence before Sub- 
Divisional Magistrate in committal inquiry — 
Sessions Judge trying case— Sub-Divisional 
Magistrate, if can file complaint. 

The allegations were that the accused 
attempted to suborn evidence. The alleged 
attempt was during the commitment inquiry 
and was with reference to the commitment 
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proceeding : Held, that the Sub-Divisional 
Officer who held the commitment inquiry had 
jurisdiction to make the complaint under 
S. 476, Cr. P. C. Nund Kumar Sinha v. Em- 
peror. 39 Cr. L. J. 103 : 

172 I. C. 237 ! 4 B. R. 141 : 

10 R. P. 316 : A. I. R. 1937 Pat. 534. 

S. 476 — J urisdiction to order prosecution 

— Offence committed by person not party or wit- 
ness in case. 

It is not necessary under S. 476, Cr. P. C., that 
the person proceeded against should be a 
party or a witness in the proceedings before the 
Court ordering his prosecution. All that is 
required is that such an offence, as is there 
referred to, should be either committed before 
the Court or brought under its notice in the 
course of judicial proceedings. In re: Keshav 
Najayan Manolkar. 13 Cr. L. J. 848 : 

17 I. C. 720 : 14 Bom. L. R. 968. 


S. 476 — Jurisdiction to order prosecution 

— Order to prosecute— Charge to be clearly speci- 
fied — Power of Magistrate to order prosecution 
under S. 182, Penal Code. 

An order under S. 476, Cr. P. C., should 
specify clearly the exact charges against the 
accused. The mere fact that no sanction is 
necessary for a prosecution under S. 182, Penal 
Code, does not deprive a Court of jurisdiction 
to order a prosecution under S. 476, Cr. P. C. 
Eniperor v. Khubomal. 16 Cr. L. J. 104 : 

27 I. C. 152 : 8 S. L. R. 179 : 
A. I. R. 1914 Sind 66. 

S. 476— Legality of order — Decree ob- 
tained by fraud set aside on suit — Prosecution of 
dccTcc-holder under S. 210, Penal Code. 

A suit instituted by a judgment-debtor to 
have a decree against him set aside on the 
ground of fraud was referred to' arbitration 
and a decree, setting aside the previous decree, 
was passed in accordance with the award. This 
was followed by proceedings under .S; 476, 
Cr. P. C., resulting in an order directing the 
prosecution of the accused under S. 210, Penal 
Code : Held, that the order of the Court was 
not without jurisdiction. Kamia Prashad v. 
Emperor. 12 Cr. L. J. 93 : 

9 I. C, 497 •. 8 A. L. 3 . 248 ; 

33 All. 396. 

S. 476 — Legality of order — Dismissal of 

complaint under S. 202 — Further inquiry ordered 
by Sessions Judge— Sessions Judge's order silent 
as to order for prosecution by lower Court under 
S. 476 — Whether amounts to a quashing of the 
order. 

Per Sundara Aiyar , J. — Where a Magistrate 
dismisses a complaint as the result of an inquiry 
under S. 202 and at the same time orders the 
prosecution of the complainant under S. 476, 
and the Sessions Judge in revision directs 
further inquiry without saying anything as to 
the order under S. 476, the latter order does 
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Ss. 476, 537 {h)~Jrregiilanty— Order 

to prosecute — No order directing accused to be 
taken io nearest Magistrate. 

An order directing the proseciitian of an 
accused, under S. 47G, Cr. P. C., is not illegal 
blit irregular if it does not at once direct the 
accused to be taken before the nearest First 
Class Magistrate, and the irregularity is such 
as is expressly cured by S. .GST (b), Cr. P. C 
In re : Suppm/a Tharagan. 16 Cr. L. I. 39 ^ 
26 I. C. 631 : 37 Mad. 317 * 
A. I. R. 1915 Mad. 493' 

Ss. 476, 537 — Irregtilarili/, effect of — 

Sanction to prosecute — Inclusion of order in 
complaint. 

Failure to record a separate order for sanc- 
tion to prosecute as conlcniplated by S. 470, 
Cr. P. C., and its inclusion in the complaint is 
a trifling irregularity curable under S. .737, 
Cr. P. C. Inayat Ultah v. Emperor. 

28Cr. L.J. 410: 

101 I. C. 186 : A. I. R. 1927 Lah. 379. 

S. 476— Judicial enquiry — Jury trial — 

False slalcmcrd during enquiry— Complaint 
under S. 47G — Absence of formal statement that 
complaint teas necessari/, effect of. 

Whenever the conduct of the Jury is taken 
exception to during the progress of the trial 
in the Sessions Coiirt, the Presiding Judge has 
undoubted jurisdiction to enquire into the 
same. Such an enquiry is, a judicial enquiry, 
and the Judge is entitled to call upon persons 
to appear before him to administer oath to 
such persons and to require them to give evi- 
dence, and proceedings under S. 470, Cr. P. C., 
can be drawn up in respect of false statements 
made in the course of such enquiry. Where 
an order made by a .fudge by itself and in 
view of proceedings started under S, 470, 
Cr. P. C., carries the implication that the 
Judge must iiavc felt that the ends of justice 
required that an enquiry before a Magistrate 
should take place, the fact that the Judge has 
not expressly recorded that it is expedient in 
the ends of justice that a complaint should be 
made, is quite immctcrial. lilmban Chandra 
Prodhan v. Emperor. 28 Cr. L. J. 783 : 

104 I. C. Ill : 31 C. W. N. 828 : 

55 Cal. 279 : A. I. R. 1927 C.nl. 628. 

S. 476 — Judicial proceeding. 

A Court making an enquiry without jurisdic- 
tion is not competent to pass an order under 
S. 470, Cr. P. C., for the prosecution of a 
witness for perjury committed during the 
course of such enquiry, even though the Court 
honestly believed it had jurisdiction and the 
parties did not object to it, inasmuch ns the 
proceedings in the enquiry arc not ‘ judicial 
proceedings ’. A proceeding before a Court 
of Justice acting in the administration of 
justice is a i judicial proceeding ’. A Court 
taking evidence in a proceeding of whicii it is 
entitled to take cognizance under the Legal 
Practitioners Act, is a ‘ Court ’ within the 
meaning of S. 470, Cr. P, C., and the pro- 
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ceeding is a ‘judicial proceeding’. Nalla~ 
sivam Pillai v. Uamalingam Pillai. 

18 Cr. L. J. 785 : 

41 1. C. 305 : 32 M. L. J. 402 : 

1917 M. W. N. 303 : 6 L. W. 364 : 

A. I. R. 1918 Mad. 398. 

S. 476 — ‘ .Judicial proceeding ’ — Cus- 
tody of female child — Pival claim of husband 
ond mother. 

An application wasjuade before the District 
Magistrate on behalf of a mother for the 
recovery of the custody of a female child from 
her grandfather G, who was thereupon called 
upon by a Deputy Magistrate to show cause. 
G. deelared before the Deputy Magistrate that 
the child had been already married to R. The 
Deputy Magistrate examined R. and G. and 
having satisfied himself that the marriage had 
actually taken place, submitted the case for 
orders before the District Magistrate, who dis- 
missed Ihe application. The District Magis- 
trate upon a subsequent application in which 
the story of the marriage was challenged as 
false, held a local enquiry and came to the 
conclusion that G. and R. had given false 
evidence before the Deputy Magistrate and 
ordered their prosecution for perjury : Held, 
that offence of perjury had not been brought 
to the notice of District Magistrate in a 
“ judicial proceeding ” within the meaning of 
S. 470, Cr. P. C. and the order for prosecution 
was made without jurisdiction. Godai Shaha 
V. Emperor. 2 Cr. L, J. 851 : 

9 C. W. N. 1030. 

S. 476— Judicial proceedings — Execution 

of decree, proceedings in— Jurisdiction of Court. 

Proceedings in execution of a decree are 
“ judicial proceedings ” and, therefore, a Court 
has jurisdiction to pass an order under S. 470, 
Cr. P. C. with reference to matters which have 
come to its knowledge in execution proceedings. 
Shahamal Khan v. Gidab Khan. 

16 Cr. L. J. 91 : 

26 I. C. 1003 : 17 O. C. 309 : 

1 O. L. J. 568 : A. I. R. 1914 Oudh 407. 

S. 476 — Judicial proceedings — Infor- 
mation to Police — Inquiry by Magistrate — 
Order directing prosecution for false charge, 
legality of. 

An inquiry by a Magistrate before whom a 
complainant has been asked to prove his case 
in reference to an information lodged before 
the Police, is not a judicial proceeding within 
the meaning of S. 470, Cr. P. C. so as to 
warrant an order by the Magistrate under 
that section directing the prosecution of the 
complainant for an offence under S. 211, Penal 
Code. Nand Kishorc Lai v. Emperor. 

25 Cr. L. J. 670 : 

81 I, C. 158 : 1924 Pat. 124 : 

5 P. L. T. 300 : A. I. R. 1924 Pat. 789. 

S. 476— Judicial proceedings— Obstruc- 
tion to attachment by peon in pursuance of 
warrant of atlachmcnt—Ordcr of prosecution by 
Munsif. 

On the application of a decree-holder, a Munsif 
issued a warrant of attachment. The judg- 
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to have been committed by him in the dis- 
charge of his duty as such public servant, the 
sanction of the Local Government is necessary 
under S. 197, Cr. P. C. In re: T Sivasankaram 
Pillai. 30 Cr. L. J. 164 : 

113 I. C. 462 : 28 L. W. 69S : 
I. R. 1929 Mad. 142 : 52 Mad. 446 : 
56 M. L. J. 157 : A. I. R. 1929 Mad. 83. 

S. 476 — Miseellaneous — Jteport by Police 

that case was false — Magistrate asking complainant 
to prove case — Order made under S. 476, whether 
competent. 

A lodged an information with the Police who 
reported the case to be false. The case then 
came before the Sub-Divisional Magistrate who 
passed an order to the effect that the complain- 
ant A, was to prove his case on the next date. 
Then the Magistrate made an order under 
S. 476, Cr. P. C. : Held, that the proceedings 
did not come within any of the provisions of 
the Cr. P. C, and the order under S. 476 was 
bad. Sarba Mahton v. Emperor. 

14Cr.L.J. 387 : 
20 I. C. 211 ; 17 C. W. N. 824. 

S. 476 — Miscellaneous. 

Resort to the expedient of an alternative 
charge is only justified when it is difficult to 
establish the falsity of one of the two state- 
ments. Bajirao Balwant v. Emperor . 

34 Cr. L. J. 649 (2) : 
143 I. C. 747 : I. R. 1933 Nag. 182 : 

A. I. R. 1933 Nag. 179- 

S. 476 — Miscellaneous— Sanction to pro- 
secute — False statements — Affidavit sworn by 
accused. 

No one can be prosecuted in respect of false 
statements contained in an affidavit sworn by 
him in a case in which he was an accused 
person. Bindseri Singh v. Emperor. 

3 Cr. L. J. 225 : 

3 A. L. J. 98 : I. L. R. 1928 Mad. 331 : 

25 A. W. N. 42. 

S. 476 — Miscellaneous — Sanctioning 

prosecution of witness for perjury pending trial, 
propriety of. 

Although proceedings under S. 476, Cr. P. C., 
against .a witness for giving false evidence 
ought not to be taken until the close of the 
trial, as such action is eminently calculated 
to intimidate subsequent witnesses and defeat 
the object of the trial, yet this is a considera- 
tion which affects the accused under trial, and 
not a witness. Nasirshah v. Emperor. 

17 Cr. L. J. 77 (b) : 
32 I. C. 669 : 9 S. L. R. 176 ; 
A. I. R. 1916 Sind 8. 

Ss. 476, 190 (1) (c), 195 (D (b)— Mis- 

cellaneotts — District Judge fonoarding complaint 
under S. 476, to District Magistrate, in circum- 
stances in which S. 476 is inapplicable— Com- 
plaint, validity of Magistrate if can proceed 
^mder S.190 {!) {c). ■ 

When a complaint under S. 476, Cr. P. C., 
is forwarded to the District Magistrate by 
the District Judge, under circumstances in 
which S, 476 is inapplicable, the complaint 
ceases to be a valid complaint. But there is 
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nothing to prevent the District Magistrate 
from proceeding under S. 190 (c) (1), Cr. P. C., 
as on “information received from any person 
other than a Police Officer,” Government 
Advocate, Bihar v. Kumar Singh. 

39 Cr. L. J. 314 : 
173 I. C. 432 : 16 Pat. 571 : 
19 P. L. T. 51: 
10 R. P. 408 : 4 B. R. 274 : 
A. I. R. 1938 Pat. 83. 

— Ss. 476, 537 — Miscellaneous, 

The saccessor-in-office of a Magistrate who 
has started proceedings under S. 476, cannot 
be said to .be the nearest Magistrate indicated 
by the section to whom the case might be 
sent for enquiry or, trial. A direct disobedi- 
ence of an express provision of Cr. P. C., as 
to a mode of trial cannot be regarded as a 
mere irregularity, and in. a case of this 
nature, the question of prejudice does not 
arise. Ramoo Singh v. Emperor. 

21 Cr. L. J. 29 : 
54 I. C. 173 ; 1920 Pat. 61 : 
A. I. R. 1920 Pat. 225. 

S. 476-A — Miscellaneous . , 

No power-of-attorney is necessary for an 
appeal frorri an order on a petition under 
S. 476-A, Harcharan Singh v. Kirpa Singh. 

^ 36 Cr. L. J. 1485 : 

1541. C. 1005- : 8 R. L. 334: 
37 P. L. R. 762: 
A. I. R. 1935 Lah. 677, 

S. 476'B — Miscellaneous. 

There is no provision of law by which the 
Sessions Judge can direct a District Magis- 
trate to make a complaint under 
S. 476-B though the Sessions Judge himself 
may make the complaint.' Kuppuswami Rao v. 
Sathiapria Rao, 33 Cr. L. J. 51 (1) : 

134 I. C. 1216 : 1931 M. W. N. 713 (2) : 

I. R. 1932 Mad. 32 : 
A. I. R. 1931 Mad 768. 

— -S. 476— Notice. 

It is not necessary that a Court should give 
notice of its intention to take action under 
S. 476 against a party to a suit. But a 
notice is necessary where the person proceeded 
against had no opportunity to cross-examine 
the witnesses on whose evidence his prosecu- 
tion has been ordered, and it is irregular 
exercise of a Court’s jurisdiction to direct 
such a serious step as a criminal prosecution 
without giving the person concerned any 
chance to know and meet the case against 
him. In re : Perumalla Venkatasubbiah. 

23 Cr. L. J. 712 : 
69 I. C. 440 : 16 L. W. 925 : 
1922 M. W. N. 811 : 
44 M. L. J. 74. 

S. 476 — Notice — Notice of enquiry to 

person alleged to have committed offence, whether 
necessary. 

It is not necessary in an enquiry under 
S; 476, Cr. P. C., for the Court to issue a 



2798 ALL INDIA CRIMINAL DIGEST (1904—19^0) 

Cr. P. CODE (1898), S. 476 


2794 


he should not be prosecuted under S. 211 
of the Penal Code, and eventually passed an 
order under S. 476 of the Cr. P. C. directing 
his prosecution : Held, that the order was 
bad, inasmuch as there never was a judicial 
proceeding before the Magistrate within* the 
meaning of S. 476 of the Cr, P, C. Tiloki 
Mahtonv. Emperor. 22 Cr. L. J. 735 : 

64 I. C. 47 ; 2 P. L. T. 220 : 

A. I. R. 1921 Pat. 302. 

S. 476 — Judicial proceedings— Sanction 

to prosecute—lncome Tax Act (11 of 1SS6), Chap. 
IV, Proceedings under, by Collector — Revenue 
Court. 

The Collector acting under Chap. IV of the 
Income Tax Act, is a Revenue Court, and his 
proceedings are judicial proceedings within the' 
meaning of S. 476, Cr. P. C. Emperor v. Tlnjj 
Singh. ~ 3 Cr. L. J. 128 : 

6 P. L. R. 645 ; 44 P. R. Cr. 1905. 

S. 476 — Judicial proceeding — Statement 

made to District Magistrate in his executive 
capacity, if complaint — Oath, administration of. 

P, a village headman, made a petition .to 
the District Magistrate in which he stated 
that he wished to resign his post as the head- 
man. On enquiry, he stated tiiat during 
the course of Police investigation in a dacoity 
case, the Police were forcing a large number 
of people to pay money to them. The Magis- i 
trate reduced his statement to writing and 
sent for the persons named by him. The 
Magistrate recorded the statements of all 
of them on oath and sent the case to Police 
Superintendent to take action under Paragraph 
283, Police Regulations. The Superintendent 
reported that the allegations were entirely 
false. The District Magistrate then ordered j 
the prosecution of P and other persons whom 
he had examined on oath for giving false 
evidence : Held, that the statement made by 
P to the District Magistrate was not a com- 
plaint, nor the action taken by the Magistrate 
was in the course of a judicial proceeding, in 
the course of which he was legally empowered 
to administer an oath. Bhole Singh v. 
Emperor. 16 Cr. L. J 807 ; 

31 1. C. 823 : 13 A. L. J. 1050 : 

38 All. 32 : A. 1. R. 1915 All. 457. 
S. 476 — Judicial proceedings. 

The test to be applied to a particular pro- 
ceeding before a Court to determine whether 
it is or is not a “ Judicial proceeding,” for the 
purposes of S. 476, is, whether in the course 
of that proceeding the presiding Judge has the 
power to legally take evidence on oath, not 
whether he has actually taken such evidence. 
Execution proceedings are “ judicial proceed- 
ings,” for the purposes of S. 476. Chanan v. 
Emperor. 11 Cr. L>. ]. 90 : 

5 I. C. 257 ; 1 P. R. 1910 Cr. ; 

3 P. W. R. 1910 Cr. : 161 P. L. R. 1910. 

S. 476 — Judicial proceedings — Transfer 

application — Examination of zoitnesses after 
disposal. 

During the pendency of a case of riot before 
a Magistrate, some of the accused applied to 
the Sub-Divisional Magistrate to transfer the 
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case on the ground inter alia that the 
Magistrate h^ad received a bribe in the presence 
of .4. and B. The Sub-Divisional Magistrate 
made an order transferring the case and 
thereafter recorded the statements of A. and 
■®-. oath. He then made an order under 
S. 4/6, Cr. P. C., directing their prosecution 
for an offence under S. 193, I. P. C. : Held, 
that the proceeding before the Sub-Divisional 
Magistrate was clearly not a judicial 
proceeding, as there was no case pending in 
his Court for he had already disposed of the 
application for transfer. Emperor v. Baksho. 

12 Cr. L. J. 326 : 

10 I. C. 622. 

Ss.476, 195, 437 — Judicial proceedings — 

Penal Code, S. 186— Obstruction to Nazir in 
delivering possession of immovable property in 
execution of decree — Jurisdiction. 

In delivering possession of immovable 
property in execution of a Munsif’s decree, the 
Nazir was resisted by tfie petitioners. On his 
reporting the fact to the Munsif, the latter 
instituted a proceeding under S. 476, Cr, P. C., 
held an enquiry and directed the petitioners 
to be sent to the nearest Magistrate to be 
tried upon a charge under S, 186, Penal Code; 
Held, that the Munsif’s action under S. 476 
was without jurisdiction. The alleged offence 
under S. 180, I. P. C., was not brought to 
his notice i'' the course of a judicial 
proceeding inasmuch as the judicial proceeding 
before him had come to an end with the 
final decision of the case. The act of the 
Nazir himself in delivering possession was a 
purely ministerial act. Hat Charan Mukerjee 
V. Emperor. 2 Cr. L. J. 110 : 

9 C. W. N. 364 ; I. L. R. 32 Cal. 367 ; 

1 C. L. J. 161. 

Ss. 476 and 193— Judicial proceedings — 

Jurisdiction to pass an order ztnder S. 476 — Time 
when order should he passed. 

An order under S. 476, Cr. P. C., should be 
made either at the close of the judicial 
proceedings or so shortly thereafter that it 
may reasonably be said that the order is part 
of the proceedings, and that an order passed 
under S. 476 after the termination of the 
judicial proceedings was passed without 
jurisdiction. In re : Aiifakannu Pillai, 

9Cr.L.J. 41: 

1 1. C. 597 : 4 M. L. T. 404 : 32 Mad. 49 : 

19 M. L. J. 42. 

S. 476 — ‘ Judicial proceeding', mean- 
ing of. 

The offence for which a prosecution can be 
ordered, under S. 476, Cr, P. C., must have 
been either committed before the Court 
making the order or brought to its notice^ in 
the course of a judicial proceeding pending 
before it. The calling up of a record under 
S. 476 and the subsequent examination thereof 
do not constitute a “ judicial proceeding ” 
within the meaning of that phrase in the Code. 
Gopal V. Emperor. 16 Cr. L. J. 289 : 

28 I. C. 513 : 11 N. L. R. 36 : 

I A. I. R. 1915 Nag. 58. 
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— — S. 476 — Order directing prosecution 

— No evidence on which conviction can be 
based — Order, legality of. 

Where there is no evidence on the record to 
show that an accused person is guilty of the 
offence with which he is charged, an order for 
his prosecution under S. 470, Cr. P. C. is bad 
in law and must be set aside. Asiritddin v. 
Emperor. 20 Cr. L. J. 818 : 

53 I. C. 818 ; A. I. R. 1919 Pat. 143. 

S. 476 — Order directing prosecution, legal- 
ity of. 

Where, the District .Tudge passed his order 
in appeal on the 2nd December 1915, and the 
defendant wrote a petition for sanction to 
prosecute the plaintiff for forgery on the 15th 
.Tanuary 1916, but did not present it till the 
24th January, and the District Judge ordered 
prosecution on the 29th Februar}' : Held, that 
this was not in conformity with S. 470 and the 
order directing prosecution was technically 
unsound and liable to be set aside. Ram Nath 
V. Emperor. 17 Cr. L. J. 470 : 

36 I. C. ISO : 88 P. L. R. 1916 : 

53 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 259. 


S. 476— Order direcling prosecution — 

Bihar and Orissa Public Demands Recovery Act 
(,1V of 1914)— Certificate Officer, whether Court — 
Order directing proseeution, lagaliiy of. 

A Certificate Officer, when acting in the dis- 
charge of his duties under the Bihar and 
Orissa Public Demands Recovery Act, 1914, 
acts as a Court, and while so acting, he is a 
Revenue Officer presiding over a Revenue 
Court, and as such, is competent to make an 
order under S. 470, Cr. P. C. Mathura Prasad 
Singh V. Emperor. 20 Cr. L. J. 529 (b) ; 

51 1. C. 769 ; 1919 Pat. 325 : 
4 P. L. J. 475 : A. I. R. 1919 Pat. 212. 

S. 476— Order for prosecution, if can 

be made. 

An order for prosecution under S, 470, 
Cr. P. C. cannot be made where the alleged 
offence under S. 211, Penal Code has been com- 
mitted not in Court, but in relation to 
Police investigation and has not been brought 
to the notice of the Magistrate in the course 
of a judicial proceeding. Tar/abullah v. 
Emperor. 18 Cr. L. J. 13 ; 

36 I. C. 845 : 24 C. L. J. 134 : 
20 C. W. N. 1265 : 43 Cal. 1152 : 

A. I. R. 1917 Cal. 593. 


7 S. 476— Order under S. 47G— Judicial 

proceeding, existence of, whether neeessary. 


For the purposes of S. 470, it is not nec 
sary that judicial proceedings should be 
existence before an order under that secti 
IS made ; all that is required is that t 
order should be passed with respect to 
offence which may have been committ 
before the Court or brought to its notice 
couKe of a judicial proceeding. Biti 
Rat v: Emperor. 21 Cr L T 54' 

1 P L T Pat! 20i 

1 P. L. T. 331 ; A. I. R. 1920 Pat 42 
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I S, 476— Order tender S. 476, whether 

j complaint. 

An order under 'S. 470, Cr. P, C., is not a 
complaint. Nanakram v. Emperor. 

20 Cr. L. J. 770 (b) : 
53 I. C. 610. 

S. 476— Order withdrawing complaint. 

Interference in revision is not proper in 
absence of proof of want of jurisdiction of 
lower Court having acted in excess of juris- 
diction. Shcopal Singh v. Mahindra Narain 
Singh. 35 Cr. L. J. 432 (2) : 

147 I. C. 535 : 6 R. P. 360 (2) : 
A. I. R. 1934 Pat. 55 (1). 

S. 476 — Perjury — Sanction to prosecute. 

As a rule, a Court ought not to give 
sanction to a private individual to' prosecute 
for perjury ; if the Court before whom 
perjury has been committed is of opinion that 
it should be tried, it should, under S. 470, 
Cr. P. C., order the prosecution of the person 
whom it thinks guilty. A person cannot be 
convicted of perjury for' having acted 
maliciously or for having failed to make a 
reasonable inquiry with regard to the acts 
alleged by him to be true. It must be proved 
that he made some statement which he knew 
to be false, or which he did not believe to be 
true. Ashutosh Gangoli v. Brij Narain Lai. 

22 Cr, L. J. 393 : 
61 I. C. 521. 

S. 476— Perjury, complaint for — Com- 
plaint containing matter extraneous to real subject- 
matter, effect of— Delay in filing complaint, effect 
of. 

Where n complaint for perjury under S. 470, 
Cr. P. C., contains not only the sentence but 
also further extracts from the deposition of 
the accused which are not intended to be made 
matter of charge, it is permissible for the High' 
Court without directing the withdrawal of the 
complaint to make it clear that the charge _ in 
the trial is restricted to the statement which 
was the real subject-matter of the complaint. 
Where there is some delay in filing the com- 
plaint which, however, is not shown to be 
avoidable, the mere fact that subsequent to 
the trial in which the alleged perjurj’ was 
committed and before the complaint a relevant 
witness likely to give evidence for the accused 
died is not a ground for not sanctioning 
prosecution. In re : Guruvappu Nainkcr. 

30Cr.L.J. 866 : 
118 I. C. 112 : I. R. 1929 Mad. 752 : 

A. I. R. 1929 Mad. 510. 

S. 476 — Perjury, prosecution for — 

Acquittal under S. 211, Penal Code — Subsequent 
sanction for prosecutioti under S. 193, Penal 
Code. 

Where a person having been charged by a 
.Toint Magistrate with the offence of bringing 
a false case, had been tried and acquitted : 
Held, that an order for his prosecution for 
perjury in the same case by the same Magis- 
trate in the capacity of a District Magistrate 
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— S. 476— Jurisdiction — Sanction to prQ~ 

seciite— Refusal by Subordinate Judge— Dis- 
trict Judge can direct prosecution under S. 476, 
on appeal— Procedure, 

Where a Subordinate Judge refuses to grant 
a sanction under S. 195 of the Cr. P. C., 
a District Judge has, on appeal, jurisdiction to 
pass an order under S. 476 of the Code ; but 
in doing so, he should himself proceed 
according to S. 195, Cl. (b), read with S. 476 
of the Code. In re : Lakshmidas Lalji. 

7 Cr. L. J. 35 : 
10 Bom. L. R. 28 ; 32 Bom. 184 : 

3 M. L. T. 146. 

S. 476— Jurisdiction. 

When a charge is made by the complainant 
to the Police against more than one indi- 
vidual and the Police while charging before 
the Court one or more individuals with the 
offence complained of, do not charge them 
all, the Court has no jurisdiction to take 
action under S. 476 against those not charged. 
Registrar, High Court, Madras v. Kodangi. 
(F. B.) 

137 I. C. 312: 62 M. L.J. 425: 
35 L. W. 481 : A. I. R. 1932 Mad. 363. 

S. 476 — Jurisdiction. 

Where a Rlunsif refused to grant sanction 
to prosecute and the District Judge also 
refused it on appeal under S. 195 (6) but 

acting under S. 476 ordered prosecution 
himself ; held that the District Judge’s order 
was without jurisdiction inasmuch as neither 
the offence was committed before him nor 
was it brought to his notice in the course 
of a judicial proceeding. Shiam Lai v. 
Chuni Lai. ' 9 Cr. L. J. 181 : 

II. C. 220. 

S, 476 — Jurisdiction. 

Where an application for the return of a 
document is made after the suit in which the 
document was filed has been finally disposed 
of and there is nothing pending before the 
Court, the latter has no jurisdiction to take 
action under S. 476, if the signatures on the 
application turn out to be forged. Girija 
Nanda Kali Mittcr v. Emperor. 

24 Cr. L. J. 202 : 
71 I. C. 666 : 26 C. W. N. 660 : 
A. I. R. 1921 Cal. 433. 

S. 476 — Jurisdiction of Civil Court — 

— Supurddar refusing to deliver up property 
to Civil Court. 

The offence under S. 409, Penal Code, is 
not one of the offences referred to in S. 195 
or S. 476, Cr. P. C., and so a Civil Court 
has no jurisdiction to take proceedings under 
S. 476, Cr. P. C., in respect of such an 
offence. Where, a supurddar refuses to deliver 
up property to Civil Court for sale 
when called upon to do so, the Civil Court 
acts illegally in taking proceedings against 
him under S. 476, Cr. P. C., and committing 
him under S. 409, Penal Code. Indarjit 
Singh v. Emperor. 27 Cr. L. J. 974 : 

96 I. C. 526 : 3 O. W. N. 618 : 

13 0. L.J. 653. 
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S. 476— Jurisdiction of Court to proceed 

under. 

Petitioner instituted a suit at Bilaspur 
against a resident of Arrah and obtaining 
j a decree, sought to execute it at Arrah by 
: means of a transfer. The judgment-debtor 
then instituted a suit at Arrah to have the 
decree of the Bilaspur Court set aside, on 
the ground that it had been obtained by 
fraud. 'I he suit was decreed, and petitioner’s 
appeal to the District Judge, Arrah, was 
dismissed. The District Judge, finding that 
the petitioner had brought a false suit and 
had obtained a decree by fraud and by 
tampering' with the service of summonses, 
etc., directed his prosecution under Ss. 209, 
210, Penal Code : Held, that the District 
Judge had jurisdiction to take action against 
petitioner under S. 476, as the offences alleg- 
ed to have been committed by him were 
brought to the notice of the District Judge 
in the course of a judical proceedings. 
Rajkumar Singh v. Emperor, 18 Cr. L. J. 135 : 

37 I. C. 487 : 1 P. L. J. 298 ; 

3 P. L. W. 83 : A. I. R. 1916 Pat. 97. 

Ss. 476, 195 — Jurisdiction of Deputy 

Collector — Mutation application — False claim 
— Succeeding Deputy Collector, whether compe- 
tent to sanction prosecution for offence under 
Penal Code, S. 209. 

One R. applied to a Land Registration 
Deputy Collector for mutation of his name 
in the place of one S. whom he alleged to 
be dead, but an application purporting to 
be on behalf of S. was also made to the 
Deputy Collector stating that she was alive. 
The mutation application of R. was dismissed 
on 10th December 1016, in the absence of 
both R. and S. On 16th March 1916, an 
application purporting to be on behalf of 
S. was made to the successor of the Deputy 
Collector by whom the mutation application 
was dismissed, praying for sanction to pro- 
secute R. for an offence under S. 209, 
Penal Code, and he recorded an order under 
S. 470, Cr. P. C., directing the prosecution 
of R. ; Held, (1) that the Deputy Collector 
had no jurisdiction to make the order as 
he -had no judicial proceeding pending before 
him in the course of which the offence under 
S. 209, could be said to have been brought 
to his notice ; (2) that the proper course 
would have been to give sanction under 
S. 195, Cr. P. C. Ram Nigah Singh v. Emperor. 

18 Cr. L. J. 895 : 
41 1. C. 1007 : 1 P. L. W. 772 : 

1918 Pat. 64 : A. I. R. 1917 Pat. 35. 

S. 476 — Jurisdiction of District Magis- 
trate to order prosecution on letter of Police 
Officer — Order, when should be made. 

A District Magistrate has no jurisdiction 
to take action under S. 476, Cr. P. C., in 
respect of an offence which is brought to 
his notice by a Police Officer, and not in 
the course of a judicial proceeding. Ordi- 
narily an order under S. 470 should be 
made during or on or shortly after the 
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those which are expressly excluded. Kunjo 
Chaudlmj v. Emperor. 39 Cr. L. J. 353 : 

173 I. C. 742 : 16 Pat. 650 : 
19 P. L. T. 21 : 10 R. P. 440 ; 4 B. R. 332; 

A. I. R. 1938 Pat. 99. 


Cr. P. CODE (1898), S. 476 

Ss. 476, 476-A, 476-B — Power of Appel- 
late Court to make complaint — Application to 
make complaint — Transfer of case — Revision of 
application by successor for want of jurisdiction 
— Appeal — Second appeal — Revision. 


S. 476-B -Powers of Appellate Court — 

Remand and Summary dismissal. 

In the case of complaints made under S. 476, 
the Appellate Court has power of remand and 
also of summary dismissal in such cases. 
In re : A. T, Krishnamachari. 35 Cr. L. J. 503 ; 

147 I. C. 794 : 1933 M. W. N. 902 : 
38 L. W. 564 ; 65 M. L. J. 534 : 
6 R. M. 392 : A. I. R. 1933 Mad. 767. 


S. 476 — Power of Appellate Court to 

direct withdrawal of complaint — Prosecution 
directed by trial Court— Interference by High 
Court under S. 115, C. P. C.— Propriety of. 

When the trial Court has directed prosecu- 
tion of a party to a suit under S. 470, 
Cr. P. C., for using a forged document in 
evidence in appeal, the Appellate Court has 
jurisdiction to direct withdrawal of the comp- 
laint if it is not satisfied with the case for 
the prosecution ; and it would not be proper 
for the High Court to interfere with this 
order under S. 11.7, C. P. C. Beyas Narain 
Singh V, Dasralha Singh. 37 Cr. L. J. 838 
163 I. C. 451 s 17 P. L. T. 276 
2 B. R. 609 : 9 R. P. 11 
A. I. R. 1936 Pat. 382. 

Ss. 476, 476-A — Power of Appellate 

Court to make complaint — Penal Code, S. 211 
— Trying Magistrate, failure of, to make comp- 
laint. 

A Deputy Magistrate dismissed a complaint 
under S. 203, Cr. P. C., on the ground that 
it was false but made no order against 
the complainant. On the case being brought 
to the notice of the District Magistrate, the 
latter sent instructions to the Deputy Magis- 
trate that a prosecution under S. 211, Penal 
Code, should be instituted against the comp- 
lainant. The Deputy Magistrate thereupon 
passed an order under S. 476, Cr. P. C., direct- 
ing the prosecution of the complainant under 
S. 211, Penal Code. On an appeal to the 
Sessions Judge, the latter held that the 
order for prosecution was really passed by 
the District Magistrate, who had no juris- 
diction to pass it, but being of opinion that 
the complainant ought to be prosecuted, 
the Sessions .Judge himself made a comp- 
laint under the powers conferred on him 
by S. 476-A, C. P. C. ; Held, (1) that if the 
complaint made by the Deputy Magistrate 
was valid, it should have been and would 
have been upheld by the learned Sessions 
.Judge and the order of the learned Sessions 
Judge was, therefore, substantially correct; 
(2) that if the complaint made by the 
Deputy Magistrate was invalid and ultra Vires 
as the Sessions Judge found, then there 
was no complaint recognizable by law, and 
that as the matter had come before the 
Sessions, Judge in appeal, it was Sfn his 

ri'it'” «i, cTp. c“ 

86 r. C. 987 : A. I. R 


Before an application to make a complaint 
under S. 476, Cr. P. C., could be disposed 
of, the Munsif to whom the application was 
made was transferred, and the case was 
transferred by the District Judge to another 
Munsif. The latter rejected the application 
holding that he had no jurisdiction to make 
a complaint under S. 476. The applicant 
appealed to the District Judge who, without 
deciding whether the Munsif to whom the 
case was transferred had jurisdiction directed 
that a- complaint should be made. On second 
appeal : Held, (1) that no second appeal 
lay as the order made by the District Judge 
was an appellate order under S. 476-B ; (2) 
that the District Judge acted with material 
irregularity in making a complaint in the 
exercise of his appellate powers without 
deciding whether the Court whose decision 
was appealed from had jurisdiction to make 
a complaint, and that the order could, 
therefore, be set aside under S. 115, C. P. C. 
Kanai Lai Saha v . Makhan Lai Saha. 

29 Cr. L. J. 483 : 

^ 109 I. C. 211 : 47 C. L. J. 277 : 

55 Cal. 836 : A. I. R. 1928 Cal. 237. 

S. 476-B — Power of Appellate Court to 

remand — Appellate Court, if can remand case 
tinder S. 476-B to lower Court for purpose of 
filing complaint. 

Where a Court refuses to file a complaint 
under S. 476, and an appeal is filed under 
S. 476-B against this order, the Appellate 
Court can, under S. 476-B, remand the 
case to the lower Court for the purpose 
of filing a complaint. Vilhoo v. Emperor. 

40 Cr. L. J. 388 : 

180 I. C. 577 : 1938 N. L. J. 285 : 

11 R. N. 373 : I. L. R. 1939 Nag. 338 : 

A. I. R. 1938 Nag. 487. 

Ss. 476, 4, 190, 192, 195— Poroer of 

Assistant Collector. 

An Assistant Collector being of opinion 
that the petitioner — Plaintiff in a rent 
suit— had told a lie, submitted the record 
of the case to the Collector with the re- 
quest that proceedings under S. 193, Penal 
Code, be taken against, him. Accordingly, 
on receipt of the record the Collector 
directed the initiation of proceedings : Held, 
that the Assistant Collector’s order could 
not be regarded as an order under S. 476, 
Cr. P. C. but it being an allegation in 
writing to the Collector of the Dis- 
trict with a view to his taking action under 
the Cr. P. C., the Collector, had power as 
Magistrate to take action upon the allega- 
tion and to pass the order as he did. Emperor 
v. Sunder Sarup. 1 Cr. L. J. 335 : 

24 A. W. N. 90 : I. L. R. 26 All. 514. 

S. ^16— Power of Chief Court to inter- 
fere— Civil Court ordering enquiry by Magis- 
trate— Revision. 

Where the District Judge, being of opinion 
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not cease to be operative without being 
quashed. In rc : Kachi Madar Labhai- 

12 Cr. L. J. 323 : 
101. C. 619 t 10M.L.T. 47 c 
21 M. L. J. 795 ; 1911 2 M. W. N. 9, 

S. 476 — Lcgalihj of order — Prosecution 

ordered under S. 476 on evidence taken under 
S. 202 — Whether valid. 

Ter Sundara Aiyar, J. {Ailitig, J. disenting): — 
An order passed under S. 470, based on evi- 
dence taken under S. 202 which is not legal 
evidence, is illegal. Contra, if the order was 
passed on the sworn statement of the com- 
plainant alone. Per Ailing, J, — An order may 
be passed under S. 476 as the result of an in- 
quiry under S. 202. The wording of S. 476 
is wide enough to cover the consideration of 
other than strictly legal evidence. In rc : 
Kachi Madar Labhai. 12 Cr. L. J. 323 : 

10 I. C. 619 : 10 M. L. T. 47 : 
21 M. L. J. 795 : 1911 2 M. W. N. 9. 

S. 476-B — Limitation, extension of. 

It is not proper to extend the time allowed 
for an appeal under S. 476-B, Cr. P. C., even 
if the delay arises in consequence of any 
genuine mistake which could have been averted 
by a proper inquiry. Nor can such an appeal 
filed beyond time be treated as rcvisional appli- 
cation and the revisional jurisdiction so far 
as Criminal Procedure goes, be invoked. Geri- 
mal V. Shevoaram. 27 Cr. L. J. 780 : 

95 I. C. 316 : 20 S. L. R. 93 : 
A. I. R. 1926 Sind 215. 

Ss. 476, 476-B — Limitation for appeal — 

Complaint by Single Judge of High Court — 
Appeal to Division Bench, 

An order made by a single Judge of a High 
Court on the original side, making a complaint 
under S. 476, Cr.P.C., is appealable to a Division 
Bench of the High Court under S. 470-B of the 
said Code. Limitation for preferring an appeal 
from such an order runs from the date of the 
actual complaint and not from the date of the 
order directing that a complaint should be 
made. liamjan AH v. Moolji Seeka t& Co. 

30 Cr. L. J. 974 : 
118 I. C. 889 : 33 C. W. N. 329 : 
I. R. 1929 Cal. 697 : 56 Cal. 932 ; 

A. I. R. 1929 Cal. 521. 

^ — S. 476-B — Limitation for appeal, as 

amended by Act (XVIII of 1923) — Appeal against 
order making complaint — Limitation, starting 
point of. 

Limitation for an appeal against an order 
under S. 476-B, Cr. P. C., directing a complaint 
to be made, commences from the date when 
the complaint is made and not from the date 
when the order to make a complaint is made. 
Fitzholmes v. Emperor. 27 Cr. L. J. 1321 ; 

98 I. C. 393 : 7 Lah. 77 : 
A. I. R. 1927 Lah. 54. 

Ss. 476 (I), 476- A, 476-B — Limitation 

for appeal — Limitation Act, Sch. I, Art, 154 — 
Appeal from Criminal Courl's order rejecting 
application for m aki ng complain 1. 

If a Subordinate Court neither makes a com- 
plaint nor rejects an application for the 
making of a complaint, the superior Court may 
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take action and may make a complaint under 
S. 476-A, but where an application made to a 
subordinate Court for making a complaint is 
rejected, then the procedure is by way of appeal 
is 30 days under Art. 154 of Sch. I, Limitation 
Act. Chandra Kumar Sen v. Maihuriya Debya. 

■ 26 Cr.L.J. 1569 r 

90 I. C. 529 ; 26 C. W. N. 1035 ; 
42 C. L. J. 120 : 52 Cal. 1009 : 
A. I. R. 1925 Cal. 1228. 

S. 476 — Miscellaneous. 

Order refusing to take action against wit- 
ness under S. 476— Magistrate is not bound 
for ever for not taking action at instance of 
another person or suo motu. Naubal Khan v. 
Emperor. 36 Cr. L. J. 470 ; 

153 I. C. 947 : 7 R. Pesh. 79 : 
A. I. R. 1935 Pesh. 1. 

S. 476— Miscellaneous— Penal Code (Act 

XLV of 1860), Section 193— Propriety of taking 
proceedings under S. 476, until final orders arc 
passed. 

Proceedings under S. 476, Cr. P. C. should not 
be taken against a person for giving false evi- 
dence or fabricating false document under 
S. 133, Penal Code, until the case in which the 
said evidence was given or such document was 
used has been finally decided. Gendan Singh 
V. Emperor. 3 Cr. L. J. 303 : 

3 C. L.J. 302. 

. S. 476— Miscellaneous— Person against 

whom complaint is made not availing oj remedies 
open to him to get order set aside before trial — 
Whether can contend after trial that Cotcrl has no 
jurisdiction to make complaint. 

Where a person against whom a complaint 
under S. 476,^ Cr, P. C,, is made, failed to avail 
himself of the remedies which were open to 
him before his trial began, he is not entitled, 
when once the Magistrate has tried the case, to 
argue that the complaint was not a valid com- 
plaint and that there was a lack of jurisdiction 
by reason of the incompetence of the Judge to 
make it. . Vithoo v. Emperor. ...... 

40 Cr.L.J. 388: 
180 I. C. 577 ; 1938 N. L. J. 285 : 11 R. N. 373 : 
I. L. R. 1939 Nag. 338 : A. I. R. 1938 Nag. 487. 

— . — S. 476 — Miscellaneous — Prosecution for 

giving false evidence, six weeks after the alleged 
commission of the offence — Legality thereof. 

The decision of the Full Bench reported in 
3 Mad. L. T. R. 79; 7 Cr. L. J., 54, that an order 
under S. 476 should be made either at the close 
of the proceedings or so shortly thereafter 
that it may be reasonably said that the order 
is part of the proceedings considered and 
doubted. In re : Ramiah Naik. 

8 Cr. L. J. 403 : 

4 M. L. J. 269. 

476— Miscellaneous— Prosecution of 

President for offence alleged to have been commit- 
ted in discharge of public duly, whether requires 
sanction of Government. 

The President of a Taluk Board is a public 
servant under S. 21 of the Penal Code, and to 
I prosecute him in respect of an offence alleged 
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direct prosecution. The contradictory state- 
ments must be suiliciently specified in com- 
plaint. But it is neither necessary for 
Committing -Magistrate also to direct prosecu- 
tion. In Tc: Athi Anihalagaran. 

33 Cr. L. J. 519 : 
137 I. C. 761 : 62 M. L. J. 717 : 
55 Mad. 536 : 35 L. W. 803 : 
1932 M. W. N. 724 : I. R. 1932 Mad. 451 : 

A. I. R. 1932 Mad. 494. 

-Ss. 476, 439— Potccrs oj Court— Bailiff, 


assault on, in execution of decree— Dccrcc-holdcr, 
locus standi of, to move for disciplinary action. 

Where a bailiff, -svho went to attach property 
in execution of a decree, reported that the 
judgment-debtor and two of her relatives had 
forcibly removed the attached property from 
his possession, and the Judge on receiving this 
report, did not consider it necessary to take 
any notice against the judgment-debtor or her 
relatives; Held, (1) that it was witliin the 
discretion of the Judge what action he should or 
should not take and the High Court would not 
interfere with the exercise of that discretion; | 
(2) that the decree-holder had no locus standi . 
to question the order of the Judge refusing to j 
initiate criminal proceedings against the judg- 
ment-debtor or her relatives. Theodore v. Miss . 
A. Des Brosses. 18 Cr. L. J. 3 : i 

36 I. C. 835 : 19 O. C. 91 : 
A. I. R. 1916 Oudh 121. 

-Ss. 476, 476-B— Powers of Court — 1 


Ss. 476, 482, 480 — Contempt of Court 

—S. 482, when can he employed — Option to 
proceed either tinder S. 480, or under S. 476— 
S. 482, if takes atoay that option. 

The provisions of S. 482, Cr. P. C. can only 
be employed where cognizance has already 
been taken under S. 480. ' The section is in 
noway independent of S. 480. Therefore in 
the case of a contempt committed coram 
judtee and punishable under S. 228, I, P, C 
f option of proceeding either 

b. 476, and the existence of S. 482, does not 
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operate so as to take away this option. 
Emperor v. Ham Lai Anand. 

41 Cr. l: j. 766 ; 
189 I. C. 628 ; 42 P. L. R. 505 : 
13 R. L. 106 : A. I. R. 1940 Lah. 233. 

-S. 476 — Power of Court to_ accord 


Complaint by Special Magistrate for offence 
under S. 211, Penal Code — District Magistrate's 
power to withdraw— Revieio, legality of. ■ 

A District Magistrate cannot order the with- , 
drawal of a complaint made by a Special ' 
Magistrate under S. 47G, Cr. P. C. in respect 
of an offence falling under S. 211, Penal 
Code, as such a complaint is not referred to 
in S. 195 (5), Cr. P. C. which gives the 
Magistrate the power of withdrawal. Under 
the present law, a Court must make a com- 
plaint and cannot directly order prosecution. 
That complaint must set forth the offence, 
the precise- facts on which it is based and 
the evidence available for proving it. It is 
not desirable that a Court should review its 
order refusing to make a complaint under i 
S. 476 inasmuch as an appeal is allowed i 
under S. 47G-B and the Code generally has 
made no provision for review’. Ram Prasad v. 
Emperor. 28 Cr. L. J. 543 : 

102 I. C. 351 : 25 A. L. J. 639 ; 

49 All. 752 : A. I. R. 1927 All. 571. 


sanction — Sanction for prosecution — Proceedings 
after ex parte decree set aside, whether continua- 
tion of earlier proceedings. 

The trial of a suit, after an ex parte decree 
against the defendant is set aside, must be 
regarded as the continuation of the trial 
which ended in the ex parte decree for, the 
plaintiff and it is competent to the Court at 
the time of the final disposal of the suit to 
accord sanction under S. 476, Cr. P, C. for 
the prosc^tion of a witness who gave evi- 
dence before the- ex parte decree was passed 
for offences under Ss. 198 and 196, Penal 
Code. In re : Arumugam Pillai. 

25 Cr. L. J. 731 : 
81 I. C. 219 : 18 L. W. 133 : 
A. I. R. 1924 Mad. 86. 

S. 476 — Power of Court to act suo 

motu. 

Where a Magistrate, of his own motion, 
directs the prosecution of a witness for per- 
jury, he acts under S, 476. Emperor v. 
Darkat Ram. 12 Cr. L. J. 216 ; . 

10 I. C. 121 : 158 P. L. R. 1911 : 

38 P. W. R. 1911 Cr. 

— — S. 476, 476-B— Power of Court to lay 
complaint — Petition that Court should lay com- 
plaint refused— Court, if can subsequently grant 
it. 

A Court, after having declined to accede 
to a petition that it should lay a complaint, 
is not debarred from laying one suo motu if, 
on a further consideration, it finds, whether 
such conclusion is reached on a further 
study of the facts or on an elucidation by 
a higher Tribunal, that there is really a case 
for making a complaint. Vithoo v. Emperor, 

40 Cr. L. J. 388 
180 I. C. 577 : 1938 N. L. J. 285 
11 R. N. 373 ; I. L. R. 1939 Nag. 338 
A. I. R. 1938 Nag. 487 

S. 476 Power of Court to make 

complaint — Order refusing to make complaint — 
Appeal, 

An Additional Judge to whom an appeal 
against an order refusing to make a .complaint 
is transferred by the District Judge, is com- 
petent to make a complaint. Narain Das v. 
Emperor. 28 Cr. L>. J. 549 ; 

102 I. C. 485 : 25 A. L. J. 559 : 
49 All. 792 : A. I. R. 1927 All. 555. 

-S. 476— Power of Court to make com- 


plaint— Transfer of 'case— Transferee Court, 
whether can make complaint in respect of docu- 
ment filed in original Court. 

Where a case has been transferred for trial, 
the Court to which the case has been trans- 
ferred, c.an make a complaint under S. 470, 
Cr. P. C., in respect of a forged document 
filed in the original Court. The offence is a 
continuing one and any Court seized of the 
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notice to a person alleged to have committed 
an offence. Nazar Mohammad v. Harnam Singh, 

40 Cr. L. J. 140 ; 

178 1. C. 795 : 1. L. R. 1938 Lah. 188 : ' 

40 P.L. R. 951 : 11 R. L. 502 : 

A. I. R. 1938 Lah. 691. 

S.^ 476~Nolicc — Order directing prose- 

attion. 

In a suit upon a hand-note executed by R. for 
himself and his brother L., R. appeared and 
resisted the claim and the plaintiff gave up 
his claim against him ; L. did not appear and 
the Court, finding the claim true, passed an 
ex parte decree against him. After this upon 
an application by R. it was found that the 
paper on which the note was written was issued 
on a date subsequent to the date of the note, 
whereupon R. applied for sanction to prosecute 
the plaintiff ; the Court granted the application 
without notice to the plaintiff and at the 
same time called upon him to show cause why 
the ex parte decree should not he vacated. : 
Plaintiff moved the High Court to quash the 
order directing his prosecution ; Held, that, in 
the face of the finding that the claim on the 
hand-note was true, the order directing the i 
prosecution of the plaintiff without deciding | 
the genuineness or otherwise of the document j 
in presence of the plaintiff and R. , the order j 
was wholty illegal and without jurisdiction, and ; 
that, although no notice is essential in a pro- 1 
cceding under S. 470, Cr. P, C,, yet, in the j 
circumstances of the present case, notice was 
necessary, and the order having been passed 
without notice, it was wholly invalid. Dakhal 
Mahan Jioi/ v. Emperor. 22 Cr. L. J. 233 : 

60 I. C. 425 ; A. I. R. 1920 Pat. 778. 

S. 476— iVofiVc — Order directing prosecu- 

f inn— Notice, rahethcr nremar/y. 

Where a Court proposes to order a prosecu- 
tion under 53. 470, Cr. P. C., on the evidence 
of witnesses whom the accused has had no 
opportunity to cross-examine and whose evi- 
dence has not been tested, it should not pass an 
order without giving notice tofthc accused per- 
son and giving him an opportunity to meet the 
c.asc made against him. Amar Nath v. Emperor. 

28 Cr. L. J. 227 : 

99 I. C. 1027 : A. I. R. 1927 Lah. 173. 

S. 476~Nolicc— Proceeding under — 

Notice to accused, whether neccssarii. 

'In order to validate proceedings under S. 470, 
Cr, P. C., notice is not legally necessary to 
the accused, but it is desirable that such 
notice should he given more specially where 
the matter has not been already judicially 
dealt with. Pitran Singh v. Emperor. 

20 Cr. L. J. 777 (b) : 

53 I. C. 617 : A. 1. R. 1918 Nag. 61. 

; — ““S. 476, — Notice— Proceeding under — 

Notice to accused, whether ncccssarij — Failure to 
give notice, effect of. 

Although notice to the person immediately 
concerned is not essential in a proceeding 
under S. 470, Cr. P, C,, yet an order passed 
without such notice, particularly where there 
is no evidence one way or the other to show 
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a dishonest motive , will not be upheld. Brinda- 
ban V, Emperor. 20 Cr. L. J. 791 : 

53 I. C. 695:6 0. L.J. 457: 
A. I. R. 1919 Oudh 348. 

S. 476 — Notice — Proceeding und^r — 

Notice, whether necessary. 

In a proceeding under S. 470, Cr. P. C., it is 
not invariably necessary that the person to be 
proceeded against should receive notice to 
show cause against the proposed action against 
him. Gitra v. District Judge, Akyah. 

24 Cr. L. J. 736 : 
73 I. C. 976 : A. I. R. 1923 L. Bur. 79. 

S. 476, Notice — Proceeding under — 

Notice, whether nceessary. 

In a proceeding under S. 470, Cr. P. C., 
notice to tire accused is not absolutely neces- 
-sary, but the High Court looks with disfavour 
upon an order passed under that section 
without such notice, and it is highly desirable, 
though not essential that such notice should 
be given. Imam .4li v. Emperor. 

25 Cr. L. J. 488 : 
77 1. C. 888 ; A. I. R. 1924 All. 435. 

S. 476— Notice. 

Where an application is made under S. 476 

before a .ludge who has not heard the case, it 
would be a good exercise of discretion to issue 
notices upon the opposite parties and pass 
orders after hearing them. Rajani Kanta Kayal 
V, Bisloomoni Dassi. 28 Cr. L. J. 840 : 

104 I. C. 456 ; 46 C. L. J. 40 ; 
A. I. R. 1927 Cal. 718. 

S. 476~Notice. 

Where an order was impugned on the ground 

mainly that the lower Court had not given 
notice to the applicant or held a preliminary 
inquiry before passing orders : Held, that no 
notice was necessary under the section, nor 
in the circumstances of the case, was it desir- 
able that any special notice should be given 
or a preliminary inquiry held. U. Po Geik v. 
U Po Kyin. 12 Cr. L. J. 85 : 

8 I. C. 1167 : 3 Bur. L. T. 101. 

Ss. 476, 537 — Notice-Want of notice, an 

irregularity — Revision — Grounds for reversal. 

The High Court would not approve of an 
order under S. 47G, Cr. P. C., if made w’ithout 
notice to the persons immediately concerned. 
At the same time, any irregularity in the 
proceedings taken under S. 470 is not sufficient 
ground for either reversing or altering an order 
passed by a Court of competent jurisdiction. 
Ram Pari Rai v. Emperor. 

13 Cr. L.J. 707 : 
16 I. C. 515 : 10 A. L. J. 247. 

S. 476— Opportunity to cross-examine 

— Order directing prosecution- Evidence recorded 
in absence of accused— Order, whether jttsHfied. 

An order under S. 470, Cr. P. C., directing the 
prosecution of a person upon evidence recorded 
in his absence, and without affording him an op- 
portunity to cross-examine the witness cannot 
be i\istificd. Lai Lokpal Singh v. Emperor. 

22 Cr. L, J. 143 : 
59 I. C. 655 : 19 A. L. J. 56 : 
A. I. R. 1921 All. 98. 



28 li) 


Alt li^DiA tlllMlNAL blGiSST (1964—1940) 


282i) 


Cr. P. CODE (1898), -S. 476 

attnchmcnt in execution of a decree is offered 
in tl 2 e course of a judicial proceeding ponding 
before tljc executing Court, and the latter is 
competent to sanction a prosecution in respect 
thereof under S. 47G. Barhannko Singh v. 
Emperor. 19 Cr. L. J. 153 : 

43 I. C, 441 ; A. I. R. 1917 Pat. 101. 


-S. 476 — Powers of High Court, 


An order passed by a Revenue or Civil Court 1 
under S. 470. cannot be revised under S. 439, ; 
but the High Court can, in sucli a case, c.xcrcisc f 
the power.s vested in it by S. 115, C. P. C. I 
or S. 107, Government of India Act. Jagannalh i 
V. Rajagopalaehari, 33 Cr. L. J. 147 : • 

135 I. C. 513 : 12 P. L. T. 671 : i 
1. R. 1932 P.at. 33 : A. I. R. 1931 P.at. 411. I 


-S. 476 — Pozoers of High Court. 


In the cour.se of a conversation ns to an 
intended compromise in Court, in which the 
Munsif took part, the plaintiff said that a 
certain Chcruvu was traceable in the plan 
filed. The compromise having fallen through, 
the trial of the ease was resumed and the 
plaintiff, having been put into the witness-box, 
denied the existence of the Clicruvu. . The 
Munsif, without waiting for the completion 
of the trial, in.stitutcd proceedings against the 
plaintiff under S. 470, Cr. P. C., examined on 
oath the Pleaders of the parties who were 
present when the conversation took place 
and sent the plaintiff to the nearest Magistrate: 
Held, per, curiam, that the High Court had 
power to interfere, in revision only under 
S. 115, C. P. C., with the order pns.scd by the 
Munsif under S, 470, Cr. P. C. Emperor v. 
Karrivenkanna Patrudu. 17 Cr. L. J. 515 : 

36 I. C. 483 : 20 M. L. T. 252 : 31 M. L. J. 440 ; 

4 L. W. 383 : A. I. R. 1917 Mad. 971. 

-S. 476-B — Powers of High Court — 


District Judge overlooking right of appeal under 
S. d7G-B — Revision by High Court— Jf con make 
complaint. 

'When a Court of District and Sessions Judge 
has overlooked the alternative of an appeal | 
before him under S. 470-B, Cr. P. C., it would ! 
be quite within the powers of the Iligh Court j 
to revise the order of such a Court on the ; 
ground that he had refused to exercise the ' 
jurisdiction which was vested in him by law, 
and the High Court can then make a complaint 
itself, or send to the Sessions .Tudge for ; 
disposal of the appeal. Bchari Lai v. Abdul , 
Qadir Hamyari. 41 Cr. L. J. 843 : 

190 I. C. 178 : 13 R. L. 140 ; 

A.I. R. 1940 L.ah. 292. | 

S. 476 — PoiocTS of High Court. 

Per Stanley, C. J. and Blair, J. — The High i 
Court has no power in the exercise of its i 
criminal rcvisional jurisdiction, to revise an j 
order passed under S! 470, Cr. P. C. by a Civil 
Court. Per Banerji, J. (dissenting) — The High 
Court has power under S. 439 to interfere in 
the^ exercise of its criminal rcvisional 

jurisdiction, when a subordinate Court, 

whether Civil, Revenue or Criminal has taken 
proceedings under S. 470 of that Code. In the 
matter of the Petition of Bhuv Kzimoar. (F. B.) 

1 Cr. L. J. 73 ; 

2,4 A. W. N. 15 ; 26 AH- 249. 
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S. 476-B — Power of High Court to correct 

erroneous form of orders — Court sanctioning 
prosecution instead of lodging complaint— Error 
— Revision. 

If a Court purporting to act under S. 470-B, 
Cr. P, C., sanctions the prosecution and directs 
the ease being sent to a Magistrate having 
jurisdiction, it should be deemed to have 
made tlic complaint ns required by the section. 
The High Court, ns a Court of Revision, has 
power to correct the erroneous form of such 
orders. Hub Lai v. Emperor. 

27 Cr. L. J. 523 ; 

93 I. C. 987 : A, I. R. 1926 All. 402. 

S. 476 — Power of High Court to interfere 

— Board of Beuenuc. 

The High Court has no power to interfere 
on revision with an order passed by a Collector 
under S, 470, Cr. P, C. but an application for 
revision should be (lied before the Board of 
Revenue. Abdul Bauf v. Emperor. 

6 Cr. L. J. 350 : 

4 A. L. J, 701 : 27 A. W. N. 277. 

S. 476— Power of High Court to interfere 

order under— Complaint. 

A District Judge concluded an order under 
S. 470 charging certain persons with various 
offences thus : “ A copy of this order will be 
sent to the District Magistrate with a request 
that he will cause proceedings to be instituted 

against the other three persons If the 

District Magistrate decides to institute 
proceedings he should inform the C. I. D. who 
investigated the matter”; Held, that the 
order was not in the terms of S. 470, but that 
it amounted to a complaint, and that it wa.s 
in the discretion of the Magistrate to take 
such proceedings ns he was advised. Si»ico»i 
V, Emperor. 23 Cr. L. J. 291 : 

66 I. C. 515 : A. 1. R. 1922 All. 438. 


S. 476 — Forcer of High Court to interfere 

— Bevenuc Summonses Act, Madras (III of 1S09) 
— Departmental inquiry not a Judicial proceed- 
ing — Illegal order of prosecution. 

One B, R., on being convicted and sentenced 
to pay a line on a charge of theft, by a Sub- 
Mngislrnlc, paid the fine, but perferred an 
appeal to the Deputy Magistrate, who sent 
back the ease to the Sub-Magistrate for 
recording further evidence. While the matter 
was thus pending. B. R. made a complaint of 
bribery against the Sub-Magistrate. The 

Deputy Magistrate who proceeded to inquire 
dcpartmcntally into the said eomplnint 

summoned B. R. to ai)pcar before him on a 
certain day but lie did not appear, whereupon 
n warrant for his arrest was issued, but it was 
returned unexecuted with the report that 

B. R. was not forthcoming. On a subsequent 
date when B. R. came to the Court of the 
Deputy Magistrate on some other business, 
the Deputy Magistrate directed him to execute 
two recognizances — one for appearing before 
the Sub-Magistrate and the other for 

appearance before himself, and pending their 
execution, he was detained by the Deputy 
Mngistrnte’.s peon. B. R. refused to e.xccute 
these recognizances and in support of his 
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was bail, anti should be scl aside as calculalod 
to, bring Ibe administration of justice into 
contempt. Mallii Khan v. Emperor. 

1 Cr. L. J. 692 : 

1 A. L.J. 388. 

S. 476— Perjury, proeccution for. 

An order directing a prosecution for perjury 
merely upon materials arising out of cross- 
examination is very unsafe proceeding, 
espeeially where the cross-examination has 
been protracted. Rahtoo Uni v. Emperor. 

18 Cr. L. J. 727 : 

40 I. C. 727 : 2 P. L. W. 99 : 

A. I. R. 1917 Pat. 329. 

S. 476 — Perjury, proxcculion for. 

As it is not incumbent on a Small Cause Court 
Judge to read over to witnesses the depositions 
recorded by him, owing to O. XVIII, rr. 5 to 
12, C. P. C., having no application to Courts 
constituted under the Provincial Small Cause 
Courts Act, or to Courts exercising the juris- 
diction of a Court of Small Causes, and the de- 
positions so recorded arc admissible in evidence 
against those witnesses in the event of their 
prosecution for perjurj*. KaUi v. Tiharam. 

26 Cr. L. J. 1350 : 

89 I. C. 390 : A. I. R. 1925 Nag. 412. 

S. 476 — Perjury, prosecution for-Con- 

ra'clion should appear ccrlaiv before starting 
pcoscculion. 

Every case of perjury need not necessarily 
rcsult’in the prosecution of the person who 
is guilty of the orfcncc. It is the policy of the 
law, as appears from the amendment of the 
relevant sections of Cr, P. C., whereby such 
prosecutions have not now been left to private 
prosecutors but their conduct has been en- 
trusted to the Courts, that in dealing with such 
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Court had no jurisdiction to enquire into the 
Pleader’s conduct. Nallasivan Pillai v, Ra'ma- 
lingam Pillai. 18 Cr. L. J. 785 : 

41 1. C. 305 : 32 M. L. J. 402 : 
1917 M. W. N. 303 : 6 L. W. 364 : 

A. I. R. 1918 Mad. 398. 

S. 476— Perjury, prosecution for. 

It would almost be a judicial scandal if a 
w.tncss wliosc evidence was accepted by the 
Appellate Court is prosecuted by the trial 
Court for perjury on the strength of the very 
testimouy which had been di, believed by the 
Appellate Court, Such a prosecution, in the 
interest of justice, cannot be allowed, tn re ; 
I Appnji Gonndan. 40 Cr. L. J. 890 : 

1 184 I. C. 188 : 1938 M. W, N. 471 : 

I 12 R. M. 419 : A. I. R. 1939 Mad. 779. 

I 

j S. 476 —Perjury , prosecution for. 

I On the motion of A, two persons B and C 
! were prosecuted for falsification of accounts. 
The Magistrate acquitted B and C and com- 
plained against A for perjury. In the trial 
for perjury, A w.as found to be innocent and 
acquitted. A then applied for prosecution of 
B and C for perjury in connection with the 
trial of A for perjury; Held, timt it was not 
desirable to continue a cycle of prosecutions 
for perjury in such eases, and that complaint 
should not be made against B and C. Debt 
Datt Teroari v. Emperor. 29 Cr. L. J. 784; 

110 I. C. 816 : 26 A. L. J. 1327 : 
A. I. R. 1928 All. 548. 

S. 476— Perjury, prosecution for— Order 

for prosecution tvithout pritiminary inquiry— 
No prima facie case on record— Order set aside 
on revision. 


matters the Court should sec that the prose- 
cution is undertaken in the interests of justice. 
Ordinarily the High Court is reluctant to 
interfere with orders in perjury eases where the 
Courts below, after a consideration of the entire 
material on tiic record, have come to the con- 
clusion that an offence has been committed, 
which, it is desirable, in the interest of justice, 
to .send for enquiry to a Magistrate ; Held, 
that under the circumstances of the case, it 
was necessary for the Court to find that the 
conviction of the witnesses for perjury 


Where the Court orders a prosecution of 
perjury without any prima facie case appearing 
upon the record and thus commits a material 
irregularity in not making the necessary 
preliminary inquiry’, the order will be .set aside 
on revision. In re : Jclhmal Wadhumal. 

15 Cr. L. J. 541 : 
24 I. C. 949:7 8. L. R. 187 : 
A. I. R. 1914 Sind 129. 

S, 476-B— Power of Appellate Court. 


was pnrcticnlly certain before directing his 
prosecution. Nand Lai v. Emperor. 

39 Cr. L. J. 237 ; 
172 I. C. 942 ; 39 P. L. R. 812 : 
10 R. L. 381 : A. I. R. 1937 Lah. 867. I 


— S. 476— Perjury, proscculion for — 

Enquiry by Court without jurisdiction, effect oC 

A charge of unprofessional conduct in tlic 
discharge of professional duty made against 
a Pleader can be enquired into only by presid- 
ing ofilcer of the Court in which the Pleader 
practises. Where a District Judge in an 
enquiry into the conduct of a second grade 
Pleader in the matter of an execution proceed- 
ing in a Subordinate .Tudge’s Court, sent a 
witness to a Magistrate under S. '17(1, Cr, P. C., 
to be prosecuted for jicrjury: Held, that the 
proceeding was ultra vires as the Distriot 


In an appeal under S, 47C-B, Cr. P. C. in a 
civil proceeding, the Appellate Court has 
power to remand the matter back to the lower 
Court for disposal. ^Janaradana Rao v. Lakshmi 
Narasainma, (F. Bi). 35 Cr. L. J. 392 : 

147 I. C. 351 : 38 L. W, 940 : 

1933 M. W. N. 1476 ; 65 M. L. J. 873 : 

57 Mad. 177 : 6 R. M. 330 ; 

A. I. R. 1934 Mad. 52. 

Ss. 476-B, 476, 429— Powers of Appellate 

Court. 

The Appellate Court can, under S. 47G-B, 
remand a ease to the lower Court for purposes 
of inquiry. The powers of the Appellate Court 
under S. 470-B, Cr, P. C., are not exhaustive 
and the Appellate Court can exercise all the 
powers contemplated by the Cr. P. C., except 
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S. 476 — Power of High Court to stay 

proceedings — Civil Procedure Code, S. 194 — For- 
gery — Finding by Trial Court — Appeal pending 
in High Court — Stay of proceedings— Inherent 
power of Court. 

Petitioners, defendendants in a civil suit; for 
the recovery of inoney, pleaded payment and' 
produced a receipt which was held by the Trial 
Court to be a forgery. The suit was decreed 
and the Court issued a notice to the peti- 
tioners to show cause why they should not 
be prosecuted for producing a forged docu- 
ment in evidence. Petitioners lodged an 
appeal to the High Court against the decree 
and the appeal was admitted. They then made 
an application under S. 151, C. P. C., to High 
Court to stay the proceedings pending in the 
Trial Court under S. 476 of the Cr. P. C. ; 
Held, (1) that inasmuch as the question 
whether the receipt was a forged one or not 
'had to be finally decided by the High Court, 
it was not proper that proceedings under 
S. 476, Cr. P. C. should be taken against the 
petitioners before the decision of the appeal : 
(2) that as the proceedings under S. 476 were 
pending in a Civil Court, the High Court had 
jurisdiction in the exercise of its inherent 
power under S. 151 of the Cr. P. C. to stay the 
proceedings. Harnam Singh v. Atri. 

26 Cr. L. J. 1166 : 

88 I. C. 526 >. 7 L. L. J. 73 : 
A. I. R. 1925 Lah. 323. 

— — — — S. 476 — Power of Magislrate~Com- 
plaint under S. 476 for prosecution of complain- 
ant — Fresh opportunity to show cause against 
prosecution, whether should be given. 

Before ordering a prosecution under S. 211, 
Penal Code, the complainant, if his complaint 
is pending, should, as a rule, be given an 
opportunity of proving his case. But where 
the complaint has been dismissed by the 
Magistrate as groundless under S. 253, Cr. P. C. 
and the Magistrate has before him the report 
of the Police in support of his view, it is not 
necessary that he should again ask the com- 
plainant to prove his case which Magistrate 
has disbelieved even before he examines the 
complainant and his witnesses. Fazlar Rahman 
V. Emperor. 31 Cr. L. J 1055 : i 

126 1. C. 553 : A. I. R. 1930 Cal. 515. 

S. 476 — Power of Magistrate — Magis- 
trate passing order refusing to start proceedings 
for perjury under S. 476— Whether can act on 
subsequent application moving him to the same 
effect. 

A Magistrate who has passed an order refusing 
to start proceedings for perjury under S. 476, 
Cr. P . C. can act on a second application 
moving him to the same effect. Ordinarily, 
however, it would be undesirable to do so 
unless some fresh facts had emerged showing 
that the previous order was clearly wrong : 
Held, on merits the Magistrate was justified 
in refusing to prosecute, and interference in 
revision was not necessary. Bhagwandas v 
Mathura. 37 Cr. L. T. 977 ; 

164 1. C. 713 (2) ; 9 R. N. 26 (1) : 

A. I. R. 1936 Nag. 156, 
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S. 476 — Power of Magistrate. 

Magistrate, who after trying a case, has 
been transferred from the charge of the 
particular Court in which the case was tried to 
some other duty in the same district, is not 
competent to make an order under S. 476, 
Cr. P. C. in respect of a case which he tried as 
presiding officer of such Court. Chuni Lai v. 
Harbans Rai. 1 Cr. L. J. 596 : 

1A.L.J.315. 

t 

— S. 476 — Powers of Magistrate — Penal 

Code, S. 132 — False complaint of dacoity — Trial 
for another offence— Acquittal. 

The accused made a false report of^a dacoity 
at a Police Station, The Police did not pro- 
ceed on his complaint of dacoity but prose- 
cuted certain persons under S, 324, I. P. C. 
That offence also was not brought home to 
them and the Police made a complaint request- 
ing the prosecution of the accused under 
S. 182, I. P. C., for making a false report of 
dacoity and he was convicted : Held, that as 
the Magistrate had not tried any case of 
dacoity, the trial of the accused without a 
complaint by the Magistrate was not illegal. 
Ganga Prasad v. Emperor. 

32 Cr. L. J. 128 (a) : 

128 I. C. 284 : 7 O. W. N. 756 : 

I. R. 1931 Oudh 44 : A. I. R. 1930 Oudh 414. 

S. 476, 4 (ift ) — Power of Magistrate — 

Power of Magistrate holding enquiry to proceed 
under S. 476. 

Where a case was sent by one Magistrate to 
another for enquiry prior to the issue of pro- 
cess against the accused, and the latter Magis- 
trate made the enquiry, in the course of which 
he examined witnesses and recorded evidence, - 
and came to the conclusion that the case was 
false and, therefore, took proceedings under 
S. 476 and committed the complainant for 
trial under S. 211, I. P. C. : Held, that the 
proceedings conducted by him fell within the 
description of judicial proceedings, given in 
S. 4, cl. (m) and that he had power to take 
proceedings under S. 476. Kanchan Garhi v. 
Ram Kishun Mundul 9 Cr. L. J. 295 : 

1 1. C. 203 : 13 C. W. N. 122 ; 
j 36 Cal. 72. 

Ss. 476, 195— Potcer of Magistrate — 

Person not named in sanction, whether can be 
proceeded against. 

S. 195, Cr. P. C., operates as a bar to the 
trial of certain offences and the test of the 
necessity for the grant of sanction is' the 
character of the offence and not of the 
offender ; once the bar imposed by S. 195 
to the trial of the offence has been removed, 
the Magistrate before whom the trial takes 
place is not barred from issuing process 
against and trying persons who have not been 
specifically named in such a sanction under 
S. 195 or in an order under S. 476, Cr. P. C., as 
the case may be. Ajaib Singh v. Emperor. 

18 Cr. L. J. 893 : 

41 I. C. 1005 : 34 P. R. 1917 Cr. : 

45 P. W. R. 1917Cr. : 
A. I. R. 1917 Lab, 267, 
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that forgery of a document on the record 
of a civil case before him was committed 
cither by the plaintiff or the defendant, 
passed an order under S. 470, Cr. P. C., re- 
quiring both the parties to furnish bail and 
sent them to the Magistrate for enquiry 
with a view to prosecution of tlie guilty 
person and the case was submitted for 
revision by the Sessions Judge to the Chief 
Court under S, 438, Cr. P. C. : Held, that the 
order was Illegal and must be set aside on 
revision. That the Chief Court is competent 
to interfere in revision with the order of 
a Civil Court passed under. S. 470. Emperor v. 
Pirbhu Dyal. 3 Cr. L. J. 73 : 

6 P. L. R. 571. 

S. 476 -Powers of Court. 

A Court is^ competent to exercise powers 
conferred upon it by S. 470, Cr. P. C., in 
respect of an offence committed before it in 
the course of a judicial proceeding, although 
the fact that the offence had been committed 
did not come to the knowledge of the Court 
until long after the close of the proceeding. 
Saral Cliartdra Sen v. Emperor. 

20 Cr. L. J. 184 : 
49 I. C. 600 : A. I. R. 1919 Cal. 391. 

S. 476 — Powers of Court. 

A Court is not warranted in taking action 
under S. 470 before the case is closed, though 
it cannot be said to be acting without juris- 
diction in so acting ; (3) A Court would be 
acting both illegally and with material 
irregularity if it imports into the considera- 
tion, of the question, whether proceedings 
should be started under S. 470, its knowledge 
of the preliminary conversation between the 
parties in attempted negotiations for a com- 
promise. Emperor v. KarriveuUaum Pairttdu. 

17 Cr. L. J. 515 : 
36 I. C. 483 : 20 M. L. T. 252 : 
31 M. L. J. 440 ; 4 L. W. 383 : 
A. I. R. 1917 Mad. 971. 

S. 476 — Poxvers of Court — Forgery — 

Suit dismissed — Decree afjirmed on appeal — 
Jurisdiction of first Court and of Appellate 
Court to institute proceedings under S. ■(76, 
Cr. P. C. 

IVhcre the decree of a civil suit has been 
confirmed on appeal, it is competent to the 
Court of first instance, as also to the Court 
of Appeal, to take action under S. 476, 
Cr. P. C., against the plaintiff for forgery 
committed in a document filed by him in 
the first Court, Lachman Ojha v. Anup Pai. 

14 Cr. L. J. 32 ; 
- 18 I. C, 176 : 16 C. L. J. 569. 

S. 476— Penvers of Court, 

Munsif directing after enquiry that complaint 
be lodged before District Rlagistratc — Direc- 
tion docs not amount to decree — Power of 
District Judge to transfer is governed by 
Cr. P. C., and by any civil enactment. 
Mehdi Hasan v. Emperor. 36 Cr. L. J. 1253 : 

157 I. C. 990 : 1935 A. L. J. 66 ; 
57 All. 687 : 1935 A. W. R. 62. 
A. I. R. 1935 All. 212. 

__S, 476 — Petcersof Court— Offence corn- 
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milled before one Magistrate— Whether a succes- 
sor can take action. 


Only the Judge or Magistrate who aetually 
tried the case in the course of which the 
offence was committed, can take action 
under S. 47C, Cr. P, C. Emperor v. Dauli. 

^ 10 Cr. L. J. 158 : 

2 I. C. 812 : 6 P. R. 1909 Cr. : 

12 P. W. R. 1909 Cr. 


■S. 476 — Powers of Court. 


The Court to which an appeal against an 
order refusing or granting a sanction for 
prosecution is transferred, is invested with all 
the powers of the ordinary Court of Appeal 
or Revision for hearing the particular appeal 
or revision against the order under S. 195 of 
the Code, and is entitled to grant or to 
refuse the sanction, or to institute criminal 
proceedings under S. 476 of the Code. Budha- 
bai v.Alibai. 26 Cr. L. J. 796 (b) : 

86 I. C. 428 ; A. I. R. 1925 Nag. 358. 


S. 476 — Powers of Court. 


The Sessions Judge can make a complaint 
even after the expiry of six months after thq 
conclusion of the trial, when the sanction is 
applied for by the Public Prosecutor and not 
by a private person. In re: Maromma.. 

140 I. C. 756 : 1933 lo5 : 

I..R. 1933 Mad. 43 : A. I. R. 1933 Mad. 125. 


S. 476— Powers of Court, 

A Special Tribunal has jurisdiction under 
S. 470, to hold an inquiry, record a flndingj 
and make a complaint both as regards the 
statement in its own Court and the statemeiit 
before the Magistrate under S. 164, Cr. P, ,C. 
Brahm Daii v. Emperor. 36 Cr. L. J. 402 : 

153 I. C. 547 : 16 Lah. 153 : 

37 P. L. R. 534 : 7 R. L. 446 ; 

A.I. R. 1934 Lah. 981. 


S. 476 — Powers of Court, 

The Court has no jjower under S. 476 to comr 
plain against witnesses for abetting forgery. 
Sengoda Goumlnn v. Vauyapuri Goundan. 

33 Cr. L. J. 218 (1) ; 
136 I. C. 48 :61M.L.J. 684 : 
1931 M. W. N. 1047 : 34 L. W. 841 : 
I. R. 1932 Mad. 256 .• A. I. R. 1932 Mad. 129. 


S. 476 — Powers of Court under — Offence 

brought to notice of Court in subsequenl, 
judicial proceeding, effect of— Court, power of, to 
enquire into commission of offence, exercise of, 
lime of. 

The powers conferred by S. 476, Cr. P. C. can 
be exercised at any time when an offence is 
committed before a Court in a judicial proceed- 
ing, or when the commission of it is brought 
to its notice in the course of that judicial pro- 
ceeding or any other, Itam Anuj v. Emperor. 

19 Cr. L. J. 981-B : 

48 I. C. 161 : 5 O. L. J. 622 ; 

A. I. R. 1918 Oudh 407. 


S. 476— Pojoers of Court. 

When statements in Committing and Sessions 
Courts arc contradictory, Session Judge can 
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satisfied that there is a prbna Jade -case 
merely because an order was previously passed 
dismissing for non-prosecution, the application 
of a particular party under S. 476. A Court 
which has once dropped a complaint may 
change its mind and make a complaint on 
proper materials being placed before it. As 
it is not a case of any final order, no question 
of the absence of any provision in the Cr. P. C., 
for review would arise in such a case. 
HarekrisJina Parida v. Emperor. 

31 Cr. L. J. 143 : 

120 1. C. 629 : 8 Pat. 736 : 11 P. L. T. 75 : 

A. I. R. 1929 Pat. 242. 


s. 476 — Powers tinder — Complaint for 

forgery against person not parly to proceedings, 
le^lity of. 


A Court has no power to take proceedings 
under S. 476, Cr. P. C., in respect of an offence 
under S. 463, Penal Code, against a person who 
is not a party to the proceedings on the 
basis of which action is songht to be taken. 
Shankar Sahai v. Emperor. 

31Cr.L.J,938: 

125 I. C. 838 : 7 O. W. N. 63 : 

A. I. R. 1930 Oudh 404. 


s. 476 — Power under, exercise of. 

The onl 5 ' Court which can exercise the power 
conferred under S. 476, Cr. P. C., is the Court 
which has jurisdiction over the suit in which 
the alleged offence has been committed, whe- 
ther such suit was instituted in such Court or 
came to its file by transfer from any other 
Court or otherwise. Gerimal v. Shewaram. \ 

27 Cr. L. J. 780 : ,j 
95 I. C. 316 : 20 S. L. R. 93 : 

A. I. R. 1926 Sind 215. 


_ S. 476— Practice — Complaint by 

Court, 'When to he mnde-Principles—Oaih against 
oath. 

Before a Judge complains against a person 
under S. 476, Cr. P. C., he must be convinced in 
his own mind that the trial will end in a con- 
viction. It is not a proper practice to adopt to 
prosecute persons under S. 476, Cr, P. C., 
in mere matters of oath against oath. 
Jn re : Venkaiaszuami Chetti. 

28 Cr. L. J, 1007 (a) ; 
105 I. C. 831 : A. I. R. 1928 Mad. 207. 


S. 476— Preliminary enquiry. 

A Court acts without jurisdiction under S. 476, 
Cr. P. C., in sending a person to take his trial, 
for an alleged offence, without making a pre- 
liminary enquiry as to the circumstances 
constituting the alleged offence. Where the 
incidents constituting the alleged offence took 
place outside the Court as to which the 
Judge himself has no knowledge, it is 
incumbent on the Court to make an 
enquirj' preliminary to passing orders under the 
section. Tarti Babii v. Emperor. 

18 Cr. L. J. 117 : 
37 I. C. 469 1 21 C. W. N. 125 : 
A. I. R. 1918 Cal. 967. 

S. 476 — Preliminary enquiry. 

A preliminary inquiry unlir S. 476 is not 
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necessary, where a prima facie case is made 
out. Jamuna Singh v. Laldhari Singh, 

36 Cr. L. J. 26 : 

152 I. C. 228 : 15 P. L. T. 694 : 

7 R. P. 150 : A. I. R. 1934 Pat. 526. 

S. 476 — Preliminary enquiry — Ad- 
ditional evidence should be recorded in presence 
of accused who should be given opportunity to 
cross-examine witnesses. 

When any order depends upon matters 
already on record, no preliminary inquiry is 
necessary ; but when it depends upon evidence 
of other facts which are not to be found on 
the record, in fairness to the person accused, 
a preliminary inquiry must be held, and in 
that preliminary inquiry, he must be made 
aware of the allegations which are made 
against him and of the materials upon which 
those allegations are based. If the order is to 
depend upon additional evidence, then he 
must be made aware of what that additionial 
evidence is. When the additional evidenee 
is procured as a result of an application by a 
private party, it is essential that, if justice is 
to be done, the evidence should be recorded in 
his presence and he should be given hn oppor- 
tunity of cross-examining the witnesses : 
otherwise he cannot be in a position to rebut 
the allegations which are made against him in 
the application. Mohammad Kaka v. District 
Judge, Bassein. 38 Cr. L. J. 615 : 

168 I. C. 632 : 9 R. Rang. 359 ; 

1937 Rang. 276 ; A. I. R. 1937 Rang. 62. 

— S. 476— Preliminary enquiry— As 

amended by Act (XVIII of 1923) — Sanction to 
prosecute — Decision on merits, whether proper. 

What a Court has to decide under S. 476, 
Cr. P. C., is first, whether an offence of the 
kind contemplated appears to have been com- 
mitted, and secondly, whether it is expedient in 
the interests of justice that it should be further 
inquired into. In order to arrive at a decision, 
the Court may, if it thinks fit, hold such 
preliminary inquiry as it considers necessary, 
the nature, method and extent thereof 
being entirely at its discretion. In re : Raja 
Rao. 27 0r.L.J. 1149 ; 

97 I. C. 669 : 24 L. W. 295 : 

51 M. L. J. 331 : 1927 M. W. N. 63 : 

A. I. R. 1926 Mad. 1008. 

S. 476 — Preliminary enquiry. 

Court thinking preliminary inquiry necessary 
must make enquiry itself with ordinary pro- 
cedure — Nature, method and extent of it are 
in Court’s discretion. Provat Ranjan Barat v. 
Vma Sankar Chatterjee. 32 Cr. L. J. 883 : 

132 I. C. 241 : 58 Cal. 727 : 

35 C. W. N. 98 : I. R. 1931 Cal. 561 : 

A. I. R. 1931 Cal. 438. 

S. 476— Preliminary enquiry — Evidence 

as to commission of offence, absence of— Order 
sanctioning prosecution, whether maintainable. 

Before a Court is justified in making an order 
under S. 476, Cr. P. C. directing the prose- 
cution of any person, it ought to have before 
it direct evidence fixing the offence upon the 
persons whom it is sought to charge, either in 
the course of the preliminary enquiry referred 
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case can complain. Pidtigu Mallayija v, Em- ] 
pcror. 31 Cr. L. J. 986 : 1 

126 I. C. 112 ; 34 L. W. 384 : 
1930 M. W. N. 76 : A. I. R . 1930 Mad. 192. 

g, 476— Power of Court la order prosecu- 
tion — Complaint under S. 476, against person 
not party to the judicial j)roceedings, compe- 
tency of. 

Where a Court is satisiied that an offence 
enumerated in S. 195 (1) (h), Cr. P. C., has 
been committed before it in relation to a 
judicial proceeding, it can lodge a complaint 
under S. 470 of the Code against the person 
rvho has committed the offence, even though 
he was not a party to the judicial proceeding. 
A Court can, therefore, order the prosecution 
of a person who causes a false complaint to be 
lodged before it by another. Fazlar Rahaman 
V. Emperor. 31 Cr. L. J. 1055 ; 

126 I. C. 553 : A. I. R. 1930 Cal. 515, 

Ss. 476, 439, 195 — Power of Criminal 

Bench of High Court to revise — Prosecution 
directed by a Miinsif — Revision of Munsif's 
order. 

Application for revision having been made 
under S. 439, Cr. P, C.. and not under S. 622, ! 
C. P. C. the Criminal Bench has no authority j 
to interfere with the proceedings of a Munsiff ! 
taken under S. 470, Cr. P. C. Kali Prosad 
Chatlcrji v, Bhuhan Ulohini Dasi. 

1 Cr. L. J. 21 : 

8 C. W. N. 73, 

S. 476-A— Potter of Dcptdy Commis- 
sioner. 

Offence committed in course of mutation pro- 
ceedings in Tahsildar's Court — Deputy Com- 
missioner can dircnl complaint being made in 
respect of it. Sajjad Husain v. Emperor. 

36 Cr. L. J. 319 (2) : 
153 I. C. 346 : 1935 O. W. N, 28 ; 
7. R. O. 324 : A. I. R. 1935 Oudh 113. 

S. 476— Power of District Judge. 

A Di.strict .Iiidgc has power to convert pro- 
ceedings to obtain or to revoke sanction, re- 
fused or granted in a lower court under S. 195, 
Cr. P. C., into proceedings under S. 470. 
Ambica Prasad v. Emperor. 18 Cr. L J. 300 : 

38 I. C. 332 : 1 P. L. J. 607 : 

2 P. L. W. 388 ; A, I. R. 1916 Pat. 86. 

S. 476— Power of District Judge- 

District Judge acting as persona dcsignata under 
particular Act cannot proceed under S. 476. 

The District .Tudge acting not us a Court but 
•as a persona dcsignata under a particular Act 
is not entitled to proceed under S. 470, 
Cr, P, and Ls not entitled to lay a complaint 
in pursuance of an order passed in the proceed- 
ings purporting to Imvc been taken under that 
section, U Aung Myin XJ v. District and 
Sessions Judge, Ilcnzada. 41 Cr, L. J. 687 ; 

188 I. C. 795 : 13 R. Rang. 19 : 
A. r. R, 1940 Rang. 148. 

ySs. 476, 476-A.— Power of District Judge 

—Application for making complaint tinder S. 476, 
dismissed for drfault—No steps to set aside 
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dismissal — Superior Court, if can entertain an- 
other application and make complaint. 

An application to a Court to make a complaint 
under S. 470, Cr. P. C. was dismissed for 
default. Instead of doing anything he put 
in an application before the District Judge. 
This application was not within limitation for 
an appeal, Notwithstandi^ the fact that the 
lower Court’s order of dismissal was still in 
force, the District Judge accepted the applica- 
tion and made a complaint : Held, that the 
order of the District Judge was without juris- 
diction. Under the provisions of S, 476'A, 
he could take action only if the lower Court 
had neither made a complaint itself, nor 
rejected an application for the making of one. 
The District Judge entertained this application 
on the ground that the dismissal in default 
was not a rejection of the application. He 
was not concerned with the reasons for which 
the application was dismissed (so long as the 
procedure was regular) and had it been the 
intention of the legislation that ‘ rejection ’ in 
S. 47C-A sliould not include rejection on the 
ground that the complainant did not appear 
! to prosecute the application as he ought to 
have done, it would presumabl}' have made 
this clear. Jahan Khan v. Emperor. 

39 Cr. L. J. 698 : 

176 I.C. 116: 40 P. L. R. 136 : 

11 R. L. 164 : A. I. R. 1938 Lah. 429. 

Ss. 476, 476-B— Poiacr of District Judge 

(0 transfer appeal— Additional District Judge, 

1 whether competent to make complaint. 

A District Judge to whom an appeal is pre- 
ferred under S, 470-B, Cr. P. C., has power to 
transfer the appeal for disposal to an Addi- 
tional District Judge and the Additional Dis- 
trict Judge to whom the case is transferred is 
competent to make a complaint under S. 476-B, 
Lai Mahammad v. D. J. G., C. I. D., Bengal. 

31 Cr. L. J. 921 ; 
j 125 I. C. 748 : 34 C. W. N. 80 : 

i 57 Cal. 831 : A. I. R. 1930 Cal. 361. 

! S. 476— Power of District Magistrate 

j acting in e,xecnlivc capacity— Order for pro- 
secution, whether legal sanction or order under 
S. 476. 

j A Commissioner liaving received a complaint 
against a Fatwari sent it to the Collector and 
District Magistrate for disposal. The latter 
sent tlie file to his subordinate and asked him 
to take evidence and report whether there was 
a prima facie case against the Palivari. The 
subordinate reported that there was nothing 
in the complaint, whereupon, the District Magis- 
trate allowed it to be dropped, and ordered the 
prosecution of the complainant under S. 182, 
Penal Code : Held, that the District Magistrate 
was not acting in hi.s judicial capacity and that 
his order was neither a legal sanction nor a 
valid order under S. 476. Babu Ram v. Em- 
peror. 18 Cr. L. J, 942 : 

42 I. C. 174 : 15 A. D. J. 654 : 

A. I. R. 1917 All. 41. 

S. 476— Power of executive Court Jo 

sa 7 iclion prosecution — Attachment, resistance 

offered during course of . 

Resistance offered during the course of an 
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— S. A^G—PrelitninaTy enyuiTy. 

Though S. 476 does not require a notice being 
given to the accused, yet it makes provision 
for a preliminary inquiry. The making of this 
preliminary inquiry or the extent of it has 
been left entirely to the discretion of the Court, 
Nor is it essential that the preliminary inquiry, 
if any, must be made in the presence of the 
accused or after giving notice to him. Sajjad 
Husain v. Emperor. 36 Cr. L. J. 319 (2) : 

153 I. C. 346 : 7 R. O. 324 : 
1935 O. W. N. 28: 
A. I. R. 1935 Oudh 113. 

S. 6— Preliminary enquiry. 

Where offence has been committed outside 
Court, it should be held. Puma Chandra Dutla 
V. malu. 32 Cr. L. J. 377 : 

129 I. C. 561 : 58 Cal. 374 : 
34 C. W. N. 914 : 52 C. L. J. 87 : 
1. R. 1931 Cal. 209 : A. I. R. 1930 Cal. 72. 

:-Ss. 476, 195 — Preliminary enquiry — 

High Court, if can direct preliminary inquiry. 

Under S. 476, Cr. P. C., the High Court can 
direct a preliminary enquiry on an application 
made to it under S..476 read with S. -195. 
Gopaldas Khetriya v, Jnendra Nath Dawn. 

40 Cr. L. J. 450 : 
180 1. C. 586 : 11 R. C. 702 : 
A. I. R. 1938 Cal. 677. 

Ss. 476, 476-B — Preliminary inquiry — 

Complaint of offence — Appellate Court, inter- 
ference by. 

The grant of a right of appeal against an order 
making a complaint under S. 476, Cr. P. C., has 
not conferred any new right upon the 
person against whom a complaint is made and 
the extent of the preliminary inquiry to be 
made under S. 476 is still left to the discretion 
of the Court. Chamari Singh v. Public Prose- 
cutor. 27 Cr. L. J. 371 : 

92 I. C. 883 : 4 Pat. 484 ; 
7 P. L. T. 372 ; A. I. R. 1925 Pat. 677. 

Ss. 476, 476-B, 537 — Preliminary en- 
quiry— Complaint by Court - Court, whether 
bound to record finding that further enquiry is 
necessary. 

The Court is not bound to make a prelimi- 
nary inquiry before making a complaint under 
S. 476, Cr. P. C., nOr is it bound to record 
a finding that it is expedient in the interests 
of justice that further enquiry should be made. 
An appeal may be preferred unr?er S. 476-B, 
Cr. P. C., from an order making a complaint 
even though no finding has been recorded by 
the officer making the complaint that an en- 
quiry is necessary in the interests of justice. 
K. C. V. Bcddy v. Emjjeror. 31 Cr. L. J. 793 : 

125 I. C. 266 : 8 Rang. 25 ; 
A. I. R. 1930 Rang. 201. 

— * S. 476 — Preliminary enquiry, necessity 

of. 

When a Magistrate takes action under S. 476, 
Cr. P. C., it is not necessary to the validity 
of his order that he should hold a preliminary 
inquiry, and, therefore, if the Magistrate refuses 
to give the accused an opportunity to cross- 
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examine the witnesses, he does not act in the 
exercise of his jurisdiction illegally or with 
material irregularity, Abdul Ghafoor v. Baza 
Husain. 13 Cr. L. J. 141 : 

13 I. C. 829 : 9 A. L. J. 231 : 

34 All. 267. 

S. 476 — Preliminary enquiry, neces- ~ 

sity of — Sanction — Preliminary inquiry ~ 
Notice — Materials, whieh authority granting sanc- 
tion may consider — Bevision — Grounds on which 
High Court’ should interfere. 

The words of S. 476, Cr. P. C., “After making 
any preliminary inquiry that may be necessary" 
show that a preliminary inquiry is not essential 
in all cases when a Court takes action under 
that section. In re : Narayana Nadan. 

15 Cr. L.J. 271: 
23 I. C. 479 : 1 L. W. 381 : 
26 M. L. J. 486 : A. I. R. 1915 Mad. 229. 

S. 476— Probability of conviction. 

It will rarely be in the interests of justice 
that a Judge should prefer a charge which 
is not likely to succeed. Ghanshamdas Parsumal 
V. Emperor. . 35 Cr, L. J. 519 (2) : 

147 I. C. 1019 : 6 R. S. 171 : 
A. I. R. 1933 Sind 412. 

S. 476 — Probability of condition — 

Order for prosecution. 

An order under S, 476, Cr. P. C. should not 
be passed unless there is a reasonable pro- 
bability of conviction. Mandar v. Emperor. 

24 Cr. L.J. 823 : 
74 I. C. 855 : A. I. R. 1924 Pat. 436. 

— J S. 476 — Probability of conviction. 

Proceedings under S. 476, Cr. P. C., for the 
j institution of a prosecution for perjury should 
not be taken until the case in which the alleged 
false evidence was given, has been finally- 
disposed of. The main question which the 
Magistrate should consider in starting such 
proceedings is whether there is a reasonable 
probability of conviction, and his conclusion 
should be based on judicial grounds after a 
careful consideration of the evidence on record 
and the circumstances of the case. Kalu v. 
Tikaram. 26 Cr. L. J. 1350 : 

89 I. C. 390 ; A. I. R. 1925 Nag. 412. 

S. 476 — Probability of conviction. 

Prosecutions under S. 476 and sanctions 
ought' not to be indulged in without coming 
to the conclusion that there are prima facie 
grounds to sustain a conviction. It is not 
consolation to the accused that he may be 
acquitted, if the evidence is insufficient. 
Before a person is asked' to stand his trial, 
it must be fairly clear to the sanctioning 
authority that there is a probability of a con- 
viction being had. Emperor v. Karri Venkanna 
PalTudu. 17 Cr. L. J. 515 : 

36 I. C. 483 : : 20 M. L. T. 252 : 
31 M. L. J. 440 : 4 L. W. 383 : 
A. I. R. 1917 Mad. 971. 

S. 476 — Probability of- eonviclion — Pro- 

i sedition under, when ean be directed. 

i The terras of S. 476, Cr. P. C,, indicate that 
' the desirability of prosecuting the offender 
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objection, got two pleaders -to present a petition 
for his release without recognizance. As in 
spite of this petition the recognizances were 
insisted upon, B. R. executed them, but got 
the same pleaders to present another petition 
praying for cancellation of the recognizance. 
In this petition, improper motives were 
attributed to the Deputy Magistrate, who 
purporting to act under S. 470, Cr. P. C., 
directed prosecution of the two pleaders 
under S. 228, I. P. C., and of B. R. for 
abetting the offence: Held, that the High 
Court has power to interfere on revision as 
the Deputy Magistrate had acted entirely 
without jurisdiction in the matter. That in 
the matter of recording further evidence, it 
was not competent to the Deputy Magistrate 
to compel the attendance of B. R. either 
before the Sub-Magistrate, or before himself. 
The pendency of B. R.’s appeal would not 
give any Court power to arrest him as there j 
was no question of enhancement, but only of I 
the reversal or confirmation of sentence. I 
SuryanaTayana Eoro ajul Bala Ramayya v. j 
Emperor. 3 Cr. L. J. 376 : i 

I. L. R. 29 Mad. 100. 

S. 476 — Poicer of High Court to 

interfere. 

When a criminal offence is alleged to have 
been committed in the course of a revenue 
or civil proceeding, the rule is that tlie facts 
upon which the criminal offence is founded 
should be finally determined in the Civil 
or Revenue Court before a prosecution in 
respect of the criminal offence is commenced. 
The refusal of the Revenue or Civil Court 
to try out the proceedings in which the 
criminal offence is alleged to have been 
committed, materially affects the criminal 
proceedings and amounts to a denial of the 
right of fair trial. In such a case the 
High Court is competent to interfere with 1 

the order directing the institution of criminal j 
proceeding under S. 107, Government of i 
India Act. Faujdar Rai v. Emperor. 1 

26 Cr. L. J. 1565 : i 
99 I. C. 415 : 7 P. L. T. 199 : 1 
A. I. R. 1920 Pat. 25. 

— Ss. 476, 423 (d), 561-A — Potoer of 

High Court to make complaint— High Court in 
revision calling for proceedings. 

Sitting in revision the High Court has Juris- 1 
diction to inquire under S. 470, Cr. P. C. and I 
to make complaint if they think it is expedient j 
in the interest of justice. They have the | 
power, if they do not wish to enquire to order I 
the trial Court to enquire either under the 
provisions of S. 423 (d), Cr. P. C., as an 
‘ incidental order’ under S. 501-A of the Code. 
The objection that S, lO.'J, no longer finds a 
place in S. 489 of the Code, has no force. 
Emperor v. Iimr Henry Bridgncll. 

38 Cr. L. J. 1002 ; 

170 I. C. 891 : 10 R. S. 81 : 

A. I. R. 1937 Sind 193. 

S. ^16— Power of High Court to order 

proceedings under — Suit on pro-note — Promisor 
producing receipts to prove re-payment — Court 
holding them to be forged— Promisor relying on 
receipts. 


Cr. P. CODE (1898), S. 476 

Where in suit on pro-note to support his 
contention, the promisor produces two 
receipts to prove re-payments, but on the 
report of the handwriting expert, the trial 
Court holds these to be forgeries, and 
against this order, the promisor files a 
revision in the High Court relying on these 
receipts, the High Court on further considera- 
tion of evidence can direct the Registrar 
to make a complaint under S. 476,Cr. P. C, 
for offence under Ss. 193 and 471, Penal 
Code, for these offences are also committed 
in the High Court, inasmuch as the promisor 
relied on the forged receipts in revision. 
Under S. 476, the High Court has jurisdiction 
to order proceedings thereunder when the 
application in revision comes before it. 
Shankar Lai v. Emperor. 38 Cr. L. J. 1080 : 

171 I. C. 525 : 1937 A. L. J. 820 : 
10 R. A. 279, : I. L. R. 1937 All. 774 : 
13 A. W. R. 690 : A. I R. 1937 All. 681. 

S. 476 — Power of High Court to quash 

proceedings — Complaint — Prima facie case not 
made out — Discretion. 

A complaint under S. 476, Cr. P. C., may be 
quashed by the High Court where it is satisfied 
that no, prima facie case has been made out and 
there is no likelihood that if the proceedings 
go on they will end in conviction. Rameshwar 
Mnrwnri v. Emperor. 27 Cr. L. J. 1240 : 

98 I. C. 56 : A, I. R. 1927 Pat, 47. 

— S. 476 — Power of High Court to revise 

— Civil Procedure Code Act {V of 1908), S, 70 — 
Collector acting as Revenue Court under S. 70— 
False statement made before Collector —Sanction 
to prosecute — Revision— High Court, power of. 

A Collector or his subordinate acting in 
pursuance of the powers conferred upon him 
by S. 70, C. P. C, is a Revenue Court, and as 
such, has power under S. 476, Cr. P. C. to 
order the prosecution of a person making false 
statements before him. The High Court will 
not, in revision, interfere with such order, 
Ashnrfi Lai v. Emperor. 18 Cr. L. J. 307 : 

38 I. C. 419 : 14 A. L. J. 1077 ; 

A. I. R. 1917 All. 59. 

S. 476 —Power of High Court to set 

aside sanction — Direction for prosecution under 

S. 199, Penal Code— Assignments of perjury, 
whether necessary — Sanction to prosecute — 
RcvisioJi,- 

An order directing, under S. 476, Cr. P. C., 
the prosecution of a person under S. 199, 

T. P. C., is bad if it does not contain the 

assignments of perjury, inasmuch as the accused 
is entitled to know the exact words which 
arc alleged to have been used by him and 
which are sought to be made the subject of 
the charge under S. 199, I. P. C. If on the 
facts of a case the High Court is of opinion that 
a prosecution for perjury shall be infructuous, 
it may, in exercise of its revisional jurisdiction, 
set aside the order sanctioning or directing 
prosecution. Abdul Wahid Khan v. Abdullcdi 
Khan. 24 Cr. L. J. 197 . 

71 1. C. 661: 24 A. L.J. 211.* 
A. I. R. 1923 All. 325‘ 
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S. 476 — Procedure— Order under S. 476, 

when to be made. 

An order .under S. 476) Cr.. P. C., should be 
made at, or soon after, the conclusion of the 
judicial proceedings referred to in the section. 
Nga San Myin v. Emperor. 

13 Cr. L. J. 569 : 
15 I. C. 985 : U. B. R. 1912 I, 123. 

S. 476 — Procedure — Perjury — Contradic- 
tory statements by witness— Prosecution, desir- 
ability of. 

Whether a complaint made by the Court 
under S. 476, before an opportunity was given 
to the accused to offer sufficient explanation 
of his contradictory statements has vitiated 
the trial is a question which cannot be argued 
after conviction. In every case of- contradic- 
tory statements, it is not desirable to prosecute 
a witness. In such cases, prosecution should 
be undertaken when it appears to the Court 
that the contradiction cannot be otherwise 
explained and that a prosecution of the wit- 
ness is expedient in the ends of justice. 
Karnini Kumar Chuckerbutly v. Emperor. 

31 Cr. L. J. 373 : 
122 1. C. 209 ; 53 C. W. N. 664 ; 
A. I. R. 1929 Cal. 390. 

-S. 476-B — Procedure. 

In appeal under S. 476-B, Appellate Court 
cannot either make remand to trial Court or 
take additional evidence under S. 428. Dhanpat 
Rai V, Balak Bam. (P. B.) 33 Cr. L. J. 178 : 

135 I. C. 594 : 33 P. L. R. 558 : 
13 Lab. 342 : 1. R. 1932 Lab. 130 : 

A. I. R. 1931 Lab. 761. 

— Ss. 476, 190, 195— Procedure— Presz- 

dency Magistrate — Magistrate, First Class. 

A Presidency Magistrate does not fall within 
the definition of a Magistrate of the First Class 
as used in S. 476, Cr. P. C. Where, therefore, 
a Presidency Magistrate has ground for inquir- 
ing into any offence referred to in S. 195 and 
committed before him or brought under his 
notice. in the course of a judicial proceeding, 
the Only course which he can adopt is either 
to commit the case to the Sessions or have the 
complaint filed under S. 190 read with the 
provisions of S. 195, Cr. P. C. Emperor v. 
Aditram. 6 Cr. L. J. 326 ; 

9 Bom. L. R. 1160. 
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S. 476 -Procedure in making complaint. 

In making a complaint under S. 476, Cr. P. C., 
it is desirable to make a separate order setting 
out in detail the specific matters extracted 
from the' proceedings and directing a complaint 
to be made in respect thereof and to follow 
this by a complaint which conforms to the 
terms of the previous order. Ramjan Ali v. 
Moolji Seeka cD Co. 30 Cr. L. J. 974 : 

118 I. C. 889 : 33 C. W. N. 329 : 

I. R. 1929 Cal. 697 ; 56 Cal. 932 : 

A. I. R. 1929 Cal. 521. 

S. 476 — Procedure, legality of — Tam- 
pering with document filed in Civil Court. 

Where certain documents were tampered 
with after they were produced in a Civil 
Court, and a complaint was made against a 
party on the basis of certain statements 
made in the course of a confidential inquiry 
held by the Judge without giving that party 
an opportunity to criticise them : Held, that 
the procedure was ■ improper and the party 
should have been given an opportunity to 
produce evidence in rebuttal of the state- 
ment made against him in the confidential 
enquiry. Lorind Singh v. Emperor. 

31 Cr. L. J. 1053 : 

126 I. C. 523 : A. I. R. 1930 Lab. 802. 

S. 476— Procedure, legality of — TPor- 

rant of attachment signed " By order ” by 
Serishtadar — Warrant addressed to Nazir— 
Nazir, power of, to delegate it to peon. 

A warrant for the attachment of property in 
execution of a decree was signed by the 
Serishtadar of the Court “ By order ” and 
was addressed to the Bailiff Eazir of the Court, 
the warrant was delegated to a peon and the 
accused resi sted him in executing the warrant, 
the Court directed the prosecution of the 
accused, under S. 476, Cr. P. C,. for offences 
under Ss. 183 and 186, Penal Code, and that 
order was attacked in revision on the ground 
that the warrant was neither legally made 
and signed, nor legally made over to the 
peon ; Held, that there was no illegality 
in the warrant, as the words “ by order ” 
showed that the Court had authorised the 
Serishtadar to sign it, and the Nazir had 
power to delegate it to a peon. JFali 
Mohammad 'v. Emperor. 22 Cr. L. J. 300 : 

60 I. C. 796 ; 3 U. P. L. R. Pat. 41. 


■S. 476 — Procedure, illegality of. 


A Munsif came to the conclusion that a 
receipt filed before him was forged. He ac- 
cordingly took action under S. 476, and after 
giving notice to the accused and receiving 
their written statements, decided to commit 
the accused under S. 478. On the date fixed 
for enquiry under that section, the Munsif 
framed charge-sheets and after recording very 
brief statements of the accused, committed 
them for trial : Held, that the procedure 
adopted by the Munsif was irregular and 
illegal. Emperor v. Babu Prasad. 


IV cr. JL. J. 40 

42 1. C. 1000 : 15 A. L. J. 805 
40 All. 32 : A. I. R. 1918 AIL 41! 


S. 476 — ‘‘Proceedings aecording to 

law, ” meaning of. 

The expression “ proceed according to law 
in Sub-s. 2, S. 476, Cr. P. C., requires the 
Magistrate receiving the reference to proceed 
under Chapters XVIII to XXI of the Code 
according to the nature of the offence supposed 
to have been committed. Devidin v. Narayan- 
rao. 21 Cr. L. J. 310 i 

55 I. C. 470 : A. I. R. 1920 Nag. 64. 

S. 476 — Proceedings under — C. P. C. 

0. XVJ, r. 7 — Order to produce document — Whe- 
ther person can be compelled to produce document. 

The petitioner was present in a Court, but 
he was no party to any case. In the early 
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S. 476—Poxoer of Sessions Judge. 

There is nothing in S, 47G which requires 
the Court to take action, if at all, immedi- 
ately after the. conclusion of the case in 
which the offences are said to have been 
committed or within any fixed time there- 
after. The evidence of a witness taken before 
the Committing Magistrate, which is read out 1 
as evidence in the Sessions Court, is brought 
under the notice of that Court in the course 
of a judicial proceeding within the meaning of 
S. 470, Cr. P. C., and the Sessions .fudge is 
competent to make an order for the prosecu- 
tion of the witness- for giving false evidence. 
Atlar Singh v. Emperor. 

18 Cr. L. J. 337 : 
38 I. C. 721 : 19 P. R. 1916 Cr. : 
A. I. R. 1917 Lah. 303. 

Ss. 476, 556— Power of Sessions Judge 

Iq revise order of discharge — Complaint hy Ses- 
sions Jttdgc— Sessions Judge, whether ’a party' 
to proeeedings — Discharge of aecused — Criminal 
Procedure Code (Amendment) Act (XVIII of 
1923], effect of. 

A Sessions Judge who makes a complaint 
under S. 476, Cr. P. C., is a party 
to the proceedings initiated in pursuance of 
' his complaint within the meaning of S. G.'iO, 
Cr. P. C., and is, therefore, disqualified from 
hearing a application to revise an order dis- 
charging the persons complained against. 
In re : Mudkaya Andanaya Hiramatha, 

28 Cr. L.J.53: 
99 t. C. 85 : 28 Bom. L. R. 1302 : 

A. I. R. 1927 Bom. 35. 

S. 476 — Power of Sessions Judge to lake 

action under — Sessions Judge, whether competent 
■ to take action when evidence given before his 
predecessor — Sessions Court, whether permanent 
Court. 

There is a permanent Court of District and 
Sessions .fudge with successive incumbents in 
oflice of the .fudge. Therefore, a Sessions 
.fudge can take action under S. 470, Cr. P. C., 
even where the alleged false evidence was 
given before his predecessor. Barkat Ali v. 
Ghiilam Hussain. 27 Cr. L. J. 527 : 

93 r. C. 991 ; A. I. R. 1926 Lah. 394. 

S. 476 — Power of successors in office of 

^ J udge. 

The successors of the Senior Subordinate 
Judge are competent to deal w'ith the proceed- 
ing under S. 470, Cr. P. C., and order or not 
order, a complaint ns they think fit. Bchari 
Lai v. Abdul Qadir Ilamyari. 

41 Cr. L. J. 843: 
190 I. C. 78 : 13 R. L. 140 : 
A. I. R. 1940 Lah. 292. 

S, 476— Powers of Superior Court. 

It is no doubt objectionable that a .fudge of 
the High Court should have to direct the 
filing of and sign a complaint under S. 470 after 
hearing the appeal, but the law has to 
be administered and he may do so. 
Harcharan Singh v. Kirpa Singh. 

36 Cr. L. J. 1485 : 
158 I. C. 1005 ; 8 R. L. 334 : 
37 P. L. R. 762 : 
A. I. R. 1935 Lah. 677. 
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S. 476 —Poxoer to direct prosecution — 

Enquiry by one Magistrate. 

A Magistrate trying a case can himself, 
after the necessary notice and enquiry, direct, 
under S. 470, Cr. P. C., the prosecution for 
perjury of a witness who has appeared 
before him and the Court hearing an appeal 
in the case has the same power. But it is 
irregular for the Appellate Court to direct the 
trial Magistrate to make an enquiry and then 
on the report of the trial Magistrate itself to 
i pass the order directing the prosecution of 
a witness. The enquiry must be made and 
the order passed by the same Court. Emperor 
v. JVazir Beg. 22 Cr. L. J. 751 ; 

! 64 I. C. 143 : 24 O. C. 258 : 

i 8 O. L. J. 634 : 

j A. I. R. 1921 Oudh 159. 

I S. 476 — Powers to direct' prosecution — 

! Institution of proceedings de novo, legality 

I S. 470, Cr. P. C., does not limit the power 
1 to direct prosecution to the officer who disposes 
j of a ease. His successor-in-office can continue 
) the proceedings and direct prosecution under 
I the section. Kuriclietty Venkatasubbayya v. 

\ Empeior. 20 Cr. L. J. 172 : 

! 491. C.492 ;25 M. L.T. 18 : 

9 L. W. 74 : 1919 M. W. N. 112 : 

A. I. R. 1919 Mad. 896. 

S. 476— Power to direct prosecution — 

The poiver to direct prosecution given to Court 
not to the same Magistrate loho tried the case- 
jurisdiction of the Court not barred by (he 
complaint being rejected as not properly 
stamped. 

The power to direct prosecution under S. 470, 
Cr. P, C,, is given to -the Court and not to the 
same Magistrate w’ho tried the case. The juris- 
diction of the Court is not in any way 
barred by the complaint of the party 
being rejected ns not properly stamped. 

] Bunga Ayyar v. Emperor. 

. 4 Cr. L. J. 175 : 

I. L. R. 29 Mad. 331. 

S, 476— Poxver to make complaint— 

Offence committed before Judge of 'a particular Ses- 
sions Division— Nero Sessions Court constituted 
for portion of Original Division — Jurisdiction of 
latter Court to make complaint — Nero Court whe- 
ther successor of Original Sessions Court. 

The circumstance that a District is taken 
out from a particular Sessions Division and 
constituted a new Sessions Division under 
the provisions of the Cr. P. C., does not give 
the new Sessions Court power to make a 
complaint relating to an offence committed 
at a trial before a Sessions Judge of the Origi 
nal Se.ssions Division. In re : Manekelal Garba- 
das. 28 Cr. L. J. 49 : 

99 I. C. 81 : 28 Bom. L. R. 1296 ; 

A. I. R. 1927 Bom. 47. 

S. 476 — Poioer to review orders — Appli- 
cation for complaint dismissed for non-prosecution 
-Order for complaint on fresh application, legali- 
ty of — Power to review orders. 

A Judge acting under S. 470, Cr. P. C., is 
not debarred from making a complaint if 
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Tlie petitioner laid nn inronnation before tlie 
Police to the effect tliat tlicrc had been a 
bnrplary in bis bouse. The Magistrate directed 
a judicial enquiry by a Deputy Ma^'istratc who 
came to the conclusion that the report of 
burglary was false, and submit ted Ids report 
to the .Magistrate who ordered the prosecution 
of the petitioner under S. 211, Penal 
(;ode. Tlmt order was set aside by the High 
Court, ns being made witliout jurisdiction, and 
the record was returned to the Deputy Magis- 
trate who again enquired into the matter and 
ordered the jirosceution of llic jictitioncr under 
Ss, 182 and 211, Penal Code: TIrhl, that this 
order is legal under •170, Cr. P. C. IJrojohashi 
Panda v. Emperor. 11 Cr. L. J. 4 (b) : 

4 I. C. 485 : 13 C. W. N. 398. 
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S. 476-A — 'Rejected, ’ meaning of — 

Application for making complaint witftdratcn— 
Application whettier ' rejected ’ — Superior Court, 
1 jurisdiction of. 

j The word " rejected ” in S. ‘170-A, Cr. P. C., 
I means rejected after consideration on the 
j merits, and tlicrcfbrc, when tlie lower Court 
has only allowed nn application to be 
witluirnwn without consideration of its merits, 
it cannot be said to be ‘ rejected ’ for purposes 
of S. 47fl-.\, and the Superior Court has 
jurisdiction to deal with it. Vasudrcmal v. 
Emperor. 29 Cr. L. J. 1051 : 

112 I, C. 475 : 23 S.L. R. 37 : 
A. I. R. 1929 Sind SO. 

I S. 476— Retraction. 


S. 476 — Prosecution under S. 211, Penal 

Code — Person giving information iLhether 

institutes prneecdings. 

The petitioner petitioned the Collector in 
his revenue capacity for a refund of the 
money which he alleged a Heddi had collected 
from him and misappropriated. Tlie Collector 
directed tlic prosecution of the Ilcddi under 
S. ‘ton. Penal Code. The Ilcddi was tried, 
acquitted and the Magistrate ordered the 
prosecution of the petitioner under S. 470. 
Cr. P. C., for an offence under S. 211, Penal 
Code : Held, that ns the petitioner did not 
institute or cause to be instituted criminal 
proceedings, ho could not be prosecuted under I 
S. 211. Dappilc Chenehugari Jlanga Peddp v. j 
Emperor. 16 Cr. L. T- 252 : I 

28 I. C. 108 : 1915 M. \V. N. 253 : j 
A. I. R. 1915 Mad. 1120. I 

I 

S. 476 — Prosecution under S. 211, Penal i 

Code — Principles to he borne in mind— i 
Ingredients of S. 211, Penal Code. i 

Undoubtedly it is necessary, in considering ■ 


It is not necessary to prosecute a witness 
merely because he gave false evidence before 
the Committing .^lagistrate if he has retracted 
it and given true evidence before the Sessions 
Court. Ilnjirao Ilahcant v. Emperor. 

34 Cr.L.J- 649 (2) : 
143 I. C. 747 : 1. R. 1933 Nag. 182 : 

A. I. R. 1933 Nag. 179. 

S. 476 — Revision. 

A High Court can deal with order passed 
under S. 47(1, Cr. P. C. in revision for good 
cause shown. U. Po Ycil: v. U. Po Kyin. 

12 Cr. L. J. 85 : 
8 1. C. 1197 ; 3Bur. L.T. 101. 

S. 476— Rfri.sion. 

High Court ought to be verj* reluctant to 
interfere with discretion of Court in making 
complaint under S. 470. Puma Chandra Dutta 
v.nhalu. 32 Cr. L. J. 377 ; 

129 I. C. 561 : 58 Cal. 374 : 34 C. W. N. 914 : 

52 C. L. J. 87 : 1. R. 1931 Cal. 209 : 

A. I. R. 1930 Cal. 721 (2). 


nn application for nn order to prosecute under [ S.AlG—ltevision—Orderbija Criminal 

S. 470, Cr. P. C., to bear in mind tliat whereas i Court. 


had the original complainant gone to trial, i 
the entire burden of proof would have Iain ! 
on the complainant, the opposite party will j 
have to carry the whole burden should the i 
complainant be prosecuted under .S. 211 , Penal i 
Code, and the ingredients of S. 211, go a good 
deal further than the mere absence of proof 
of the guilt of the person said to have been 
falsely charged with an offence. The 
complainant must have falsely charged such 
person with having committed an offenee, that 
is to say, the person must be innocent. The 
complainant must have known that there is 
no just or lawful ground for the proceeding 
or charge. Thirdly, there must have been 
nn intention to cause injury to the person. 
Baclni Singh v. Tribeni Sah. 40 Cr. L. J, 157 : 

179 I. C. 167 ; 11 R. P. 328 : 5 B. R. 203 : 

A. I. R. 1939 P.at. 178. 

— S. 476 — Prosecution xohen to he sanc- 
tioned. 

Prosecution should not be sanctioned under 
S. 47C, Cr. P. C., where it is bound to end in 
failure. Subc Khan v. Emperor. 

28 Cr. L. J. 293 : 

100 1. C. 373 : A. I. R. 1927 Lah. 352. 


.•\n order uniler S. •170, Cr. P. C. made by a 
Criminal Court is open to revision by the 
High Court. Mala Ilatan v. .Mahabir .Misscr. 

7 Cr. L. J. 1 : 
4 A. L. J. 803 ; 28 A. W. N. 27 : 

2M. L.T. 512. 

7 S. 476— RtTision— Order of Sessions 

.ludge upon application tinder Ss. ■HO, ordering 
prosecution under S. 211, Penal Code — So appeal 
but revision lies. 

So appeal but only revision lies from nn order 
of Sessions .lodge upon an application under 
S. -17(1, Cr. P. C., ordering prosecution under 
S. 211, Penal Code. Ilnchu Singh v. Tribeni 
Sah. • 40 Cr. L. J. 157 : 

179 I. C. 167 : 11 R. P. 328 : 

5 B. R. 203 ; A. I. R. 1939 Pat. 178. 

S. 476 — Jievision. 

Proceedings of District Court will not be set 
aside merely for reason of absence of exact 
words of section in the order, nankep Lall v. 
Rampadarath Singh. 35 Cr. L. J. 459 : 

147 1. C. 712 (2) ; 14 P. L. T. 635 : 

6 R. P. 370 : A. I. R. 1933 Pat. 713. 
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to in that section or in the earlier proceedings 
out of which the inquiry arises. Ganda Mai 
V. Emperor. - 21 Cr. L. J. 601 (b) : 

57 1. C. 169 ; A. I. R. 1920 Lah. 215. 

S. 476 — Preliminary enquiry. 

Expediency in interest of justice is necessary — 
Contradictory or false statement not shown to 
Court — No prima facie case — Inquiry cannot 
be ordered. In re ; Chatur Jalhaji. 

34 Cr. L. J. 33 : 
140 I. C. 619 : 34 Bom. L. R. 1247 : 
I. R. 1933 Bom. 1 : A. I. R. 1932 Bom. 551. 

S. 476 — Preliminary enquiry. 

It cannot be laid down that in every case 
it should be held before making complaint. 
Court has to decide in each individual case if i 
it is necessary. Puma Chandra Dutta v. Dhaltt. i 

32 Cr. L. J. 377 : f 
129 I. C. 561 ; 58 Cal. 374 : I 
34 C. W. N. 914 : 52 C. L. J. 87 : i 
1. R. 1931 Cal. 209 ; A. I. R. 1930 Cal. 72. 


-S. 476 — Preliminary enquiry. 


It is not necessary, having regard to the | 
terms of S. 476, Cr. P. C., that any prelimi- j 
nary enquiry that may be deemed necessary 
should be of an exhaustive nature, Bliuban 
Chandra Pradhan v. Emperor. 

28 Cr. L. J. 783 : 

104 I. C. Ill : 31 C. W. N. 828 ; 

55 Cal. 279 : A. I. R. 1927 Cal. 628. 


-S. 476 — Preliminary enquiry. 


It is within the discretion of a Court proceed- 
ing under S. 470, to hold a priliminary inquiry 
or not to hold such inquiry. Kcwal Ram v. 
Emperor. 36 Cr. L. J. 1354 : 

158 I. C. 324 -. 15 Pat. 69 : 
1 B. R, 872 ; 16 P. L. T. 693 ; 
8 R. P. 187 : A. 1. R. 1935 Pat. 515. 


S. 476 — Preliminary enquiry — Need 

not be conducted by Court itself. 

The preliminary enquiry contemplated by 
S. 470, Cr. P, C., may be conducted by the 
Court making the complaint by itself or by 
any other method available, c. g., by the Cri- 
minal Intcllegence Department. Eazla Raha- 
7 nan v. Emperor. 31 Cr, L. J, 1055 : 

126 I. C. 553 ; A. I. R. 1930 Cal. 515. 
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tbe propriety of the order is called in question. 
Darpa Natayan Bern v. Bipin Behari Miira. 

12 Cr. L. J. 209 : 
10 1. C. 66 : 15 C. W. N. 691 ; 

14 C. L. J. 123. 

S. 476 — Preliminary enquiry — Proceed- 
ings under S. 476 — Notice to accused, if required. 

The wording of S. 470 does not make it in- 
cumbent on the Court to hold any preliminary 
inquiry or to give accused notice, and if an 
inquiry is held, its nature, method and extent 
ate entirely within the discretion of the Court. 
Nand Kumar Sinha v. Emperor. 

39 Cr. L.J.103 : 
172 I. C. 237 : 4 B. R. 141 : 
10 R. P. 316 : A. I. R. 1937 Pat. 534. 

S. 476 — Preliminary enquiry — Sanction 

for prosecution for forgery. 

The language of S, 476, Cr. P. C., is by no 
means imperative in regard to preliminary 
enquiries ; where the record of the judicial 
proceedings in the course of which an offence 
has been committed or brought to notice itself, 
contains sufficient material for thinking that a 
prima facie case exists against the accused, no 
preliminary enquiry is necessary. H. V. Subba 
Rao V. Government of Mysore. 

9 Cr. L. J. 319 : 
12 M. C. C. R. 6 6. 

S. Alb— Preliminary enguiry—Sanction 

to prosecute — Affidavit, false, filed before munsa- 
rim. 

An affidavit, written in English, was present- 
ed to the munsarim of the Court, It pur- 
ported to be signed by the deponent in Urdu. 
It was not proved that it was read or explain- 
ed to the latter. The Judge held the 
statements contained in the affidavit to be 
false and exaggerated and gave sanction under 
S. 47G, Cr. P. C. for the prosecution of the 
depouent : Held, (I) that the case was one 
in which a preliminary enquiry should have 
been made before an order was passed under 
S, 476 : (2) that inasmuch as tbe matters 
contained in the affidavit had not laken place 
before the Judge, the affidavit should have 
been rejected on the spot. Mathura Prasad v. 
Emperor. 18 Cr. L. J. 883 ; 

41 I. C. 995 : 15 A. L. J. 517 : 
A. I. R. 1917 All. 132. 


S. A76~-Prcliminary enquiry— Order 

for prosecution. 

The pharscology of S, 470, Cr. P, C., shows 
that a preliminary inquiry is not obligatory. 
An order under that section may be made by 
a Judge who had not heard the evidence at 
the original trial, and without an independent 
investigation, ns the power to direct prosecu- 
tion is conferred on the Court and not on the 
individual officer who fills the judicial office 
at a particular time. Whether the person 
against whom an order under S. 470 has been 
made without a preliminary investigation, has 
been prejudiced by reason of the omission to 
make such investigation, is a matter which 
may be ' considered by the High Court when 


S, 476 — Preliminary enquiry. 

The scope of the enquiry under S. 476’depends 
on the discretion of the Court. It is optional 
to the Court to make a preliminary enquiry, 
and the nature of that enquiry must be 
determined with reference to the circumstances 
of each case. If a witness be examined in the 
course of such enquiry, it cannot be said that 
it is the right of the person against W'hom the 
enquiry is being made to cross-examine the 
witness. There is nothing either in S, 476 or 
S. 477 to suggest that the person concerned has 
any such right. Bakir Saheb Amir Saheb v. 
Emperor. 17 Cr. h. J. 249 : 

34 I. C. 969 ; 18 Bom. L. R. 284 : 

A. I. R. 1916 Bom. 218. 
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to be set aside in revision. Gmieswar Paharaj v. 
Emperor. 22 Cr. L. J. 458 : 

61I. C, 842:6 P. L.J. 146: 
1921 Pat. 176 : 2 P. L. T. 552 : 
A. I. R. 1921 Pat. 121. 

S. 476— liigfils of accused. 

If the accused desires to raise at any stage 
the contention that no finding has been re- 
corded under S. 476 or that the finding is not 
a proper one, it is for him to prove the conten- 
tion in the trial Court. Moolcliand Bacho- \ 
vial V. Emperor. 34 Cr. L. J. 305 (2) - ! 

' 142 I. C. 74 : 26 S. L. R. 105 : 

I. R. 1933 Sind 82: 
A. I. R. 1933 Sind 37. 

Ss. 476, 476-'B— Right of accused — Com- 
plaint under S. 476 — No appeal — Complaint, if 
can be challenged before Magistrate. 

Where a Court makes a complaint under 
S. 476 , Cr. P. C., and no appeal is filed against 
it under S. 476-B, the accused cannot 
challenge the complaint itself before the 
Magistrate. Emperor v. U Kadoe. 

37 Cr. L. J. 1008 : 
164 I. C., 769 ; 9 Rang. 139: 
A. I. R. 1936 Rang. 369. 

. .1 — -Ss. 476, 537 — Right of accused — Objec- 
tion to initiation of proceedings far roant of jtiris- 
dictoin— Objection after commitment — Legality 
of. 

In a case triable by the Sessions Court and 
initiated by a complaint by the Magistrate 
under S. 470, Cr. P. C., once a commitment is 
made, it is too late for the accused to take ob- 
jection against the initiation of proceedings 
for want of jurisdiction in the Magistrate. 
The intention of the Legislature is to prevent 
innocent persons being put on trial at the 
instance of persons likely to be moved by 
motives of revenge, and not protect guilty 
persons from the penalty of their crimes. 
Jugeshwar Singh v. Emperor. 

37 Cr. L. J. 893 ; 
164 I. C. 86 : 15 Pat. 26 : 
17 P. L. T. 234 ; 2 B. R. 702 : 9 R. P. 84 : 

A. I. R. 1936 Pat. 346. 

S. 476-B — Right of appeal. 

S. 476-B, Cr. P. C., contemplates that if an 
Appellate Court sets aside the order of the 
Original Court, the party prejudicially affected 
by the order of the Appellate Court has a right 
of appeal to the Court to which appeals 
from such Appellate Court ordinarily lie. 
Faujdar Rai v. Emperor. 

26 Cr. L. J. 1565 ; 
90 I. C. 445 : 7 P. L. T. 199 : 
A. I. R. 1926 Pat. 25. 

Ss. 476, 476-B — Right of appeal — Sub- 

Deputy Magistrate refusing to direct prosecution 
undar S. 476 — On appeal, District Magistrate 
directing prosecution— Appeal from his order, if 
maintainable. 

Where the Sub-Deputy Magistrate -refuses 
to direct prosecution of a witness under 
S. 476, Cr. P. C., for an offence under S. 193,'i 
Penal Code, but the District Magistrate under 
S. 476-B; directs the prosecution, there is no 
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right of appeal against this order. 
Kesharinanddn Ramani v. Emperor. (F. B.) 

39 Cr. L. J. 181 : 
172 I. C. 899 : 18 P. L. T. 917 : 

4 B. R. 186 : 10 R. P. 370 : 17 Pat. 9 : 

A. I. R. 1938 Pat. 19. 

S. 476 — Right of appeal, effect of failure 

to exercise — Complaint — Failure to appeal from 
order making complaint — Objection to validity of 
complaint at trial, competency of. 

It is not open to a person who has not exer- 
cised Ills right of appeal from an order making 
a complaint against him under S. 476, 
Cr. P. C., to contend before the Magistrate 
or Sessions Judge before whom he is placed 
for trial, that the plaint is not a good 
complaint or that it is not made by a proper 
officer. Jabbar AH v. Emperor. 

30 Cr. L. J. 656 : 

116 I. C. 632 : 49 C. L. J. 193 : 

I. R. 1929 Cal. 488 : 

A. I. R. 1929 Cal. 203. 

S. 476 — Right of complainant. 

When upon the facts the commission of 
several offences is disclosed, some of which 
require sanction and others do not, it is open 
to the complainant, if he so wishes, to proceed 
in respect of those only which do not require 
sanction. Superintendent and Remembrancer, 
Legal Affairs, Bengal v. Biswambhar Brahmin. 

31 Cr. L. J. 125 : 

120 I. C. 449 : 33 C. W. N. 474 ; 

56 Cal. 1041 r A. I. R. 1929 Cal. 633. 

S. 476 — Sanction, granting, revoking 

or refusing to grant — Judicial proceeding — Com- 
petency of order under S. 476 while hearing 
appeal under S. 195 {6)— Sanction to stranger to 
suit. 

The grant of sanction to prosecute, the revo- 
cation of sanction already granted, and the 
refusal of an application to grant sanction, are 
all judicial acts. A District Judge, in an appeal 
under S. 195 (6), Cr. P. C., affirmed the order 
of a Munsif and refused to grant sanction to a 
stranger to a suit, and at the same time made 
an order under S. 476 : Held, that it was per- 
fectly open to the Judge to take proceedings 
under S. 476, as the fact of the commission of 
an offence had been brought to his notice in the 
course of a judicial proceeding under S. 195 (6) : 
Held, also, that the Judge acted properly in 
refusing to grant sanction to a stranger to the 
suit. Bala Pasban Kuldip Lai v. Gurwar 
Misser. 13 Cr. L. J. 1 : 

13 I. C. 111. 

S. 476— Sanction to prosecute — False 

complaint — Motion by opposite party. 

It is inadvisable to give sanction to one party 
to prosecute another for offence under Ss. 163 
and 211 of the Penal Code, where there is a 
dispute over property causing breach of the 
peace. If the Court thinks that prosecution 
is in the interest of public welfare, it may 
take action under S. 476, Cr. P. C. Bhagwati 
Misir V. Ram Dayal. 14 Cr. L. J. 127 : 

18 I. C. 687 : 11 A. L. J. 113. 
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should be present in the niind of the' Court 
during the proceedings in the course of which 
the offence was committed or brought to its 
notice. No prosecution ought to be directed 
unless there is a reasonable probability of con- 
viction. It is not the intention that when the 
proceedings had terminated, the attention of 
the Court should be subsequently drawn by some 
private person to the fact that in those pro- 
ceedings there had been committed some offence 
in contempt of the Court’s authority or against 
public justice which deserved punishment. 
Po Thcin v. Buta Khan. 38 Cr. L. J. 226 : 

166 I. C. 489 : 9 R. Rang. 262 : 
A. I. R. 1936 Rang. 473. 
S. 476 — ProbabilUy of conviction. 

Suit on pro-note — Judge suspecting pro-note 
to be forgery — No ground showing that pro- 
secution would be in interest of public justice. 
Prosecution should not be launched. Kishin 
Duit V. Emperor. 35 Cr. L. J. 1271 : 

151 1. C. 290 (b) : 1934 O. L. R. 707 : 
11 O. W. N. 1058 : 7 R. O. 107 : 
A. I. R. 1934 Oudh 377. 

— ^ Ss. 476, 195 — Probability of conviction 

— Pcrsoji making contradictory statement in case 
— Necessary ingredients for taking action. 

In an application made under S. 470 read 
with S. 105, Cr. P. C., to the High Court 
for action against a person for having made 
contradictory statements in a case, every 
allowance should be made for forgetfulness 
and for confusion, but in a proper case, the 
Court should take action. Gopaldas Khctriya v. 
Jnanendra Nath Daren. 40 Cr. L. J. 450 : 

180 I. C. 586 : 11 R. C. 702 : 
A. I. R. 1938 Cal. 677. 

S. 476— Procedure — Abettors to offence 

committed by party, prosecution of. 

If a Judge desires to take action against 
alleged accomplices in an offence committed 
by a party to the proceeding, he should make 
a proper enquiry himself or through Police or 
some subordinate Court and after considering 
the report of such enquiry, he should record a 
finding separately in the case of every person 
that it is necessary in the interest of justice that 
enquiry should be made into a particular offence 
with respect to that person by a Magistrate. 
Shabbir Hasan v. Emperor. 

28 Cr. L. J. 986 : 
105 I. C. 810: 26 A. L.J.46: 
I. L. T. 40 All. 26 : 
A. I. R. 1928 All. 21. 

; S. Anb—Ptocedme— Complaint before 

Magistrate — Inquiry — Offence disclosed ■ not 
triable by Magistrate — Order dircctwg prosecu- 
tion. 

A complaint was filed in the Court of a 
Magistrate of the Second Class stating that 
the accused was attempting to cheat the 
complainant and requesting tliat he should 
be punisiicd. The Magistrate held a 
judicial inquiry and discovering prima 
facie grounds, he made an order under 
S. 47G, Cr. P, C. directing the prosecution 
of the accused under Ss. 4C7 and 473, 1’cnal 
Code. The accused was, therefore, tried and 
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cenvicted of offences under those sections by 
a competent Magistrate : Held, that the pro- 
cedure followed by the Second Class Magis- 
trate was perfectly correct. Abdul Kaiyum Khan 
V. Emperor. 25 Cr. L. J. 628 : 

81 I. C. 116 ; A. I. R. 1925 All. 99. 

S. 476— Procedure— Complaint by Civil 

Court — Civil Court’s duly to record findings 
against each accused. 

Under S. 470 of the Cr. P. C., the preliminary 
inquiry has to be made by the Civil Court 
itself. If it so desires, an enquiry may be 
ordered by the Police, but in such a case, the 
Civil Court has to determine whether it is 
necessary to take action against particular 
persons under S. 476 and should record a finding 
to that effect against each individual com- 
plained against. Shabir Hasart v. Emperor. 

28 Cr. L. J. 986 : 

105 I. C. 810 : 26 A. L. J. 46 : 

I. L. T. 40 All. 26 ; 

A. I. R. 1928 All. 21. 

S. 476 — Procedure. 

During the pendency of a complaint implicat- 
ing certain person on charges of rioting, house- 
tresspass and hurt, a complaint was filed by a 
relation of the accused in the Court of another 
Magistrate, against the complainants in the 
first case, of offences punishable under Ss. 161 
and 193 read with S. 116, I. P. C., alleging that 
on a day previous to filing of the first complaint 
they offered bribe to the Medical Officer in 
order to obtain a false certificate about their 
injuries : Held, the complaint of the Magistrate 
trying the first case was necessary in respect 
of the offence alleged under S. 193, 1. P. C,, and 
as the two offences were part and parcel of the 
same transaction, the other Magistrate had no 
jurisdiction to entertain the complaint. The 
proper procedure was to apply to the first 
Magistrate under S. 476. Dharumal Teumal v. 
Teumal Lckhraj. 41 Cr. L. J. 821 : 

190 I. C. 119 : 1940 Kar. 500 : 

13 R. S. 52 : A. I. R. 1940 dind 133. 

S. 476 —Procedure — Duty of officer mak- 
ing complaint to state evidence on xohich he relics. 

When a complaint is made under S. 476, 
the officer making the complaint must state 
the evidence on which he relies, so that the 
Magistrate to whom the case is referred, may 
be able to ascertain what the evidence is on 
which the prosecution case is based. Shankar 
Sahai v. Emperor, 31 Cr. L. J. 938 ; 

125 I. C. 838 : 7 O. W. N. 638 : 

A. I, R. 1930 Oudh 404. 

S. 476— Procedure. 

In a Criminal Proceeding an accused person 
ought to be distinctly made to understand 
from the beginning what the Court is about, 
and no laxity ought to be allowed in the pro- 
cedure prescribed by the Legislature. Accord- 
ingly the order of committal was quashed and 
the Sub-Judge was directed to proceed under 
S. 476, Cr. P. C. In re : Sitaram Shivrabhat. 

1 Cr. L. J. 746 : 

6 Bom. L. R. 578. 
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this. Proceedings under S. 476 are not in- 
validated by the mere fact that the accused 
•was neither a party nor . a -witness in the 
original suit. If an offence is brought to 
the notice of a Court in the course of a 
judicial proceeding, it has jurisdiction to 
proceed under S. 476, it being immaterial 
whether the persons concerned appeared before 
the Court or not. Where a Judge entertains 
a suspicion that an attempt is being made 
to us'e as genuine a forged document, there 
is nothing to preclude him from proceeding 
against the persons concerned with regard 
to the forgery itself. Narayan Shaligram v. 
Emperor. 20 Cr. L. J. 426 : 

51 I. C, 202 : A. I. R. 1919 Nag. 89. 

S. 476 — Scope. 

S. 476, Cr. P. C., has to be read with S. 195, 
and the restrictions mentioned in the latter 
section are to be treated as incorporated in 
the former. Therefore, no order for prose- 
cution can be made under S. 476 when the 
alleged offence under S. 211, I. P. C., has been 
committed in the course of a police investi- 
gation and not in relation to proceeding in a 
Court. But when' the police reported the 
complaint to be false and the petitioner 
insisted upon a judicial investigation, the 
position is entirely different, and he must 
be taken to have preferred a complaint to the 
Magistrate ; and if that complaint is found 
false, he may be proceeded against under 
S. 476. Jadunandan Singh v. Emperor. 

11 Cr. L. J. 37 : 
41. C. 710:20 C. L.J.564. 

S. 476 — Scope. 

S. 476 is so worded as to make it clear that 
the procedure therein provided is intended to 
deal primarily with offences, but with offenders 
also if they are known and available. Fateh 
Muhammad v. Emperor. 41 Cr. L. J. 750 : 

189 1. C. 586 : 1940 Kar. 287 : 
13 R. S. 33 : A. I. R. 1940 Sind 97. 

S. 476— Scope. 

S. 476, Cr. P. C., must be read with S. 195 
and is consequently restricted by the limita- 
tions contained in Cl. (6) of that section. 
Tayabullah v. Emperor. 18 Cr. L. J. 13 • 

36 I. C. 845 : 24 C. L. J. 134 ; 
20 C. W. N. 1265 : 43 Cal. 1152 ; 

A. I. R. 1917 Cal. 593. 

S. 476 — Scope. 

S. 476, while it authorises the sending of 
accused for trial by a Civil, Criminal or Revenue 
Court of its own motion, it gives no authority 
to a Deputy Commissioner. Nga Kyavo Zan v. 
Nga Kyi Dan. 17 Cr. L. J. 59 ^ 

32 I. C. 651 : U. B. R. 1915 II, 91 ; ' 

A. I. R. 1916 U. Bur. 15. 
S. 476 — Scope. 

The section is wide enough to cover the 
considerations of other than legal evidence 
and a prosecution can legally be directed 
upon evidence recorded under S. 202. Bansi- 
dhar Marwari v. Emperor. 24 Cr L T 862 • 
74 1. C. 1054 : A. I. R. 1924 Pat. 138.' 
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S. 476— Scope. 

The power to make a complaint under S. 476, 
is not confined only to the officer who takes 
cognizance of the case. Amanai Ali v. 
Emperor. 31 Cr. L. J. 430 : 

122 I. C. 627 : 33 C. W. N. 1058 : 

A. I. R. 1929 Cal. 724. 

S. 476— Scope. 

The reference in S. 476 to offences referred 
to in S. 195 is not merely to offences under 
certain sections, but to such offences when 
committed by a party to the proceeding. 
Gurtistvamy v. Ebrahim. 26 Cr. L. J. 295 : 

84 I. C. 439 : 2 Rang. 374 : 
A. I. R. 1925 Rang. 28. 

S. 476— Scope. 

V Where a complaint was made to a First Class 
Magistrate, but the District Magistrate trans- 
ferred the case to his own file and sent the 
case for an enquiry and report to -another 
Magistrate, and the District Magistrate on a 
consideration of the report, dismissed ^thc 
complaint : Held, that the District Magistrate 
was competent to make a complaint under 
S. 476, against the complainant. Amanat 
Ali v. Emperor. 31 Cr. L. J. 430 : 

122 I. C. 627 : 33 C. W. N. 1058 : 

A. I. R. 1929 Cal. 724. 

S. 476— Scope. 

Where a Magistrate on receiving an alleged 
1 false statement made a note “ M has given a 
false affidavit. His allegations are denied by 
the Sub-Magistrate and by the sworn affidavit 
of G. Separate action will be taken against 
him : ” Held, that this was not a sufficient 
compliance with the provisions of S. 476, 
Cr. P. C. ChaduvuUr Mumisivami Naidu v. 
Emperor. 29 Cr. L. J. 732 : 

110 I. C. 588 : 1928 M. W. N. 229 : 

A. I. R. 1928 Mad. 783. 

S. 476— Scope. 

Where an application for revision was made 
against an order of a Court directing prosecu- 
tion of a person under the provisions of S. 476, 

■ Cr. P. C. (for' offences under Ss. 191, 196, 
I. P. C.) : Held, that no sqch application 
could lie against such order, the direction of 
the Court being equivalent to a complaint 
under S. 476 (2), Cr. P. C. Soni Lahhu Hamir 
V. Azam Bhima IFafa’s Estate. 

7 Cr. L. J. 143. 

S. 476-A— Scope. 

S. 476-A ot the Cr. P. C. does not empower 
a superior Court to do what a subordinate 
Court had no power to do. Pattabi Chetty v. 
Gopala Chetty. 26 Cr. L. J. 1125 : 

88 1. C. 357 : A. I. R. 1925 Mad. 1181. 

Ss. 476, 195 — Scope. 

S. 476 must be read with S.- 195 and the 
Courts can exercise the powers conferred by 
S. 476 with regard to an offence referred to in 
S. 195 (1) (c) only if it is committed by parties 
to the proceedings in such Courts. Emperor v. 
Rahim Dino. 28 Cr. L. J. 978 .• 

105 I. C. 802 : A. I. R. 1928 Sind 69. 
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part of the day he had with him a document j 
of trial. Later on, the Court called upon him, ; 
under rule 1 of Order XVl, C. 1*. C., to ' 
produce the document. He stated that he had , 
not the document with him at that time, 
but offered to produce it the next day. 
The Court at once drew up proceedings under 
S. 476 and directed his prosecution for 
offences under Ss. 175, 187 and 204, Penal 
Code : Held, that the proceedings under S. 470 
could not be justified : Held further, that 
before any proceedings could be taken against 
the petitioner, it ought to have been deter- 
mined whether the document in question 
was one which he could be compelled to 
produce. Bhagahat Ptanad Swgh v. Emperor. 

12 Cr. L. J. 450 : 
11 1. C. 794 : 14 C. L. J. 120. 

Ss. 476, 195 — Proceedings under. 

Proceedings under S. 195 arc distinct from 
those under S. 470 of the Code. The former 
are of a summary character, and a Court 
proceeding under that section is not bound 
to hold an inquiry. In the case of the latter, 
the inquiry has to be as nearly ns possible 
under Chapter XVIII of the Code. In re : 
Sitarnm Shivrabhat. 1 Cr. L. J. 746 : 

6 Bom. L. R. 578. 

S. 476— Proof. 

Where the trial Court believes the statements 
of a witness but the Appellate Court dis- 
believes them, in considering the question 
of prosecuting the witness for perjury, the 
fact that the trial Judge has believed him 
should be taken in his favour. Yar Moham- 
mad v. Bansi Singh. 34 Cr. L. J. 105 : 

141 I. C. 146 (2) : I. R. 1933 All. 51 : 

A. I. R. 1932 All. 674. 

S. 476 — Proper Court— Cose instituted 

before one Court arid tried by another Court — 
Proper Court to make complaint. 

Where a case is instituted before one Court 
and tried on the merits by another Court, the 
latter is the proper Court to make a compiaint 
under S. 470. Amanal AH v. Emperor. 

31 Cr. L. J. 430 : 
122 I. C. 627 : 33 C. W. N. 1058 : 

A. I. R. 1929 Cal. 724. 

S. 476— Prosecution for false evid- 
ence. 

Merc contradiction alone will not justify a 
prosecution for giving false evidence. An order 
under S. 470 should only be made if it is 
expedient in the interests of justice. Jani’v. 
Emperor. 36 Cr. L. J. 10 : 

152 I. C. 254 ; 7 R. S. 78 : 
A. I. R. 1934 Sind 155. 

— — S. 476— Prosecution for perjury — Issue 

of notice, necessity of— Factors to be taken into 
consideration before ordering prosecution. 

In ordering prosecution for perjury, the nature 
of the statement said to be false must be 
taken into consideration, i. c,, the statement 
must be of such a nature that it may directly 
or indirectly affect the decision of the case. T\vo 
other essential factors which should also be 
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taken into consideration are ; (1) a reasonable 
prospect of success in the prosecution, and (2) 
the expediency of such prosecution in the 
interests of public justice. Under S. 476, 
Cr. P. C., issue of notice to the party to be 
prosecuted is discretionary with the Cpurt. 
Jagat Singh v. Emperor. 31 Cr. L. J. 179 : 

120 1. C. 687 : A. I. R. 1930 Lah. 55*. 

S. 476— Prosecution for perjury — Pro- 
priety of order for, by the Appellate Cotirt. 

It is an unusual and not a proper procedure 
for an Appellate Court which did not hear the 
evidence, to order the prosecution for perjury 
of a witness for making false statements in his 
deposition in the lower Court on materials in 
support of the prosecution which were not 
before the lower Court and which the witness 
had no opportunity of explaining while in the 
box. Lake Nath Sahi v. Emperor. 

4 Cr. L. J. 219 : 
10 C. W. N. 1091. 

S. 476— Prosecution for perjury— State- 
ments in cxamination-in-chicf corrected in cross- 
exarnination. - 

It is not desirable or reasonable to prosecute 
a witness cither for perjury or for an attempt 
to commit the offence, if he corrects in his 
cross-examination a statement made by him 
in his examination-in-chief, on his being 
confronted with an earlier statement made by 
him some time previously, as the very gist of 
an offence of perjury is the fact that it 
amounts to an attempt to mislead and deceive 
the Court and the offence cannot be said to be 
complete if the deponent corrects himself 
before leaving the Court. It is not advisable 
to order prosecution for an offence of perjury 
if it is of a most technical nature and there 
is no large degree of certitude of conviction. 
Tarachand Manvadi v. Emperor. 

30 Cr. L.J.724: 
117 I. C. 210 : 1. R. 1929 Nag. 194 : 

A. I. R. 1929 Nag. 279. 

S. 476— Prosecution for perjury, legality 

of. 

Where the deposition of a witness has not 
been rend over to him but has been signed by 
him after reading it over to himself, the witness 
cannot be prosecuted for perjury, Kesar Singh 
V. SuUan-ul-Mulk. 28 Cr. L. J. 651 (a) ; 

103 I. C. 107 (1). 

Ss. 476, 195 — Prosecution of com- 
plainant — Sanction, form of. 

Where the prosecution of a complainant is 
justifiable in the general public interest, it 
should be carefully guarded against becoming 
a means of oppression or revenge in the hands 
of individuals. Tlierefore, under such 
circumstances an order under S. 470, Cr. P; C., 
is more appropriate than an order for sanction 
under S. 195, Cr. P. C. Ilansraj Singh v. 
Bhagwana. 18 Cr. L. J. 680 : 

40 I. C. 328 : A. I. R. 1917 All. 399. 

S. 476— Prosecution under Ss. 182, 211, 

Penal Code— Report to Police of theft when no 
theft took place — Suspicion against opposite 
I party. 
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and that a complaint should be made against 
that party under S. 476 of the Cr. P. C. Where 
an order under S. 476, Cr. P. C., is passed 
by a Civil Appellate Court, no revision lies to 
the High Court under S 439, Cr. P. C. 
Emperor v. Ram i^arain. 27 Cr. L. J. 1021 : 

96 I. C. 877 ; A. I. R. 1926 All. 577. 

S. 476 — Scope of — Civil Court — 

Manalatdar’s Court — Mamlatdar’s Courts Act 
{Bom. Act II of 1906). v 

A Mamlaldar's Court, constituted under 
Bombay Act 11 of 1906, is a Civil Court 
•within the meaning of S. 476, Cr. P. C. 
Emperor v. Bhavdu Dhondu. 14 Cr. L. J. 80 : 

18 I. C. 416 ; IS Born . L. R. 53. 
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— . S. 476 — Scope of . 

In proceedings under S. 476, Cr. P. C., the 
person against whom the proceedings are 
instituted is not an accused person. Damri 
Ram V. Emperor . 19 Cr. L. J. 217 : 

431, C. 793 : 4P. L. W.65 ; 

A. I. R. 1918 Pat. 590. 

S. 476 — Scope of. 

It is only when a Court is expressly of opinion 
that it is expedient in the interests of justice 
that an inquiry should be made that an order 
under S. 476, can be made. Nabani Nath 
Mukherjee v. Emperor. 34 Cr. L. J. 684 (1) : 

144 I. C. 88 : I. R. 1933 Cal. SOI : 

A. I. R. 1933 Cal. 147. 


S. 476 — Scope of — Court — Income-tax 

Collector. 

The Income-tax Collector is not a Court 
within the meaning of S. 476, Cr. P. C. In re ; 
Kalidas Rewadas. 4 Cr. L. J. 34 : 

8 Bom. L. R. 477. 


S. 476 — Scope of — “ Court ”, meaning 

of — Judicial proceeding — Whether execution 
proceeding is judicial proceeding. 

There is nothing in S. 476, Cr. P. C., to warrant 
withholding from the word “ Court ”, its 
natural meaning with the sense of continuity. 
This implies, notwithstanding any change of 
officers. An execution proceeding is a judicial 
proceeding within the meaning of S. 476, 
Cr. P, C. Shaikh Bahadur v. Shaikh 
Eradatullah. (F. B.) 11 Cr. L, J. 407 ; 

6 I. C. 801. 

S. 476 — Scope of — Defamatory statements 

in affidavit in course of judicial proceedings — 
Facts, whether constitute offence relating to 
administration of justice, doubtftd — Complaint 
under S. 500, Penal Code. 

Where defamatory statements are made in 
an affidavit in the course of judicial 
proceedings, it cannot be said that no 
complaint of defamation relating to them can 
be made without complaint of the Court. 
Where it is a matter of doubt, whether the 
facts complained of do constitute one of the 
offences, as provided in S. 193, Penal Code, 
relating to the administration of justice, it 
cannot be said that the complainant is thereby 
debarred from placing bis complaint under 
S. 500, Penal Code, Kalumal Moliram v, 
Midchand Kimatrai. 39 Cr. L. J. 736 : 

176 I. C. 365 : 11 R. S. 1 : 

A. I. R. 1938 Sind 129. 


-S, 476 — Scope of. 


Every irregularity or illegality does not ipso 
facto vitiate a trial. Moolchand Bachomal v. 
Emperor. 34 Cr. L. J. 305 (2) ; 

T « 142 1. C. 74 : 26 S. L. R. 105 : 

I. R. 1933 Sind 82 : A. I. R. 1933 Sind 37. 

S. 476 — Scope of. 

For the purposes of an action for malicious 
prosecution, proceedings under S. 476, although 
they are m a Civil Court, are to be deemid 
criminal proceedings. NagarmuU v. JhabarmuU. 

148 I. C. 1129 ; 60 Cal. loll ^ 4% : 

A. I. R. 1933 Cal. 909, 


S. 476 — Scope of. 

It is open to a Court to make an 
order under S. 476, Cr. P. C., without taking 
any evidence at all. If it chooses to take 
e-vidence, it is entirely within its discretion 
to say when and where that evidence should 
stop. The section gives the widest discrei 
tionary power to a Criminal Court and 
deliberately refrains from imposing any special 
formalities to hamper the discretion of the 
Court. Bokir Saheb Amir Saheb v. Emperor. 

' 17 Cr. L. J. 249 : 
34 I. C. 969 : 18 Bom-. L. R. 284 : 

A. I.R. 1916 Bom. 218. 

S. 476 — Scope of — Jurisdiction Magis- 
trate, jurisdiction of, to take cognizance of case 
—Debt. 

All, that S. 476, Cr. P. C,, requires is that 
an offence mentioned or referred to in S. 195 
should have been brought to the' notice of 
the Court in the course of a judicial pro- 
ceeding. S. 476 vests jurisdiction in a 
Magistrate to try a case if one is sent to 
him for trial by a Court mentioned in that 
section. All that is required to give, juris- 
diction to the Magistrate to try the case 
is that he should have been the nearest 
Magistrate. The section has nothing to do 
with local or territorial jurisdiction at all. 
Rup Narain Singh v. Emperor. 20 Cr. L. J. 202 : 

49 I.,C. 650 ; A. I. R..1919 Pat. 189. 

^S. 476 — Scope of — Jurisdiction of 

Court to make complaint of abetment of offence 
under S. 205, Penal Code. 

A complaint of abetment of forgery is a 
complaint of an offence punishable under 
one of the sections of the Code named in 
S. 195 (1) (6), namely S. 205, I. P. C. Moreover, 
the phrase in S. 476, Cr. P, C,, “any offence 
referred to in S. 195, Sub-s. (1), cl. (6)” must 
mean any offence to which S. 195, Sub-s. 
(1), cl. (6), has reference. The Court, therefore, 
has jurisdiction to make a complaint of 
abetment of an offence under S, 205, 1, P. C. 
Tan Ba Cheng v. Registrar, Original Side, High 
Court. 41 Cr. L. J. 515 ; 

187 I. C. 754 : 1940 Rang. 12 : 
12 R. Rang. 354 ; A. I. R. 1940 Rang. 104. 

— S. 476 — Scope of — Legal Practitio7iers 

Act {XVIII of 1879), S. 23 — Magistrate holding 
inquiry— Whether a Court. 

For the purposes of S. 476, Cr. P. C,, a 
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S. 476~Revisiov. 

The High Court should not exercise its power 
of revising an order under S, 476, Cr. P. C. 
where the Court below has arrived at a judicial 
opinion on evidence that there is ground for 
enquiring into an offence referred to in S. 195, 
merely because the High Court might disagree 
with that opinion. Doulal v. Emperor. 

18 Cr. L. J. 1015 : 
42 I. C. 759 : 14 N. L. R. 6 : 
A. I. R. 1917 Nag. 136. 

S. 476 — Revision. 

Where a Civil Court exercises the special 
jurisdiction granted by Ss. 476, 470-A or 476-B, 
it does so as a Civil Court and not as a Crimi- 
nal Court. Consequently a petition in revision 
against an order in such proceedings lies to the 
Civil Court and not to a Criminal Court and 
can be brought only under S. 34 of the 
N.-W. F. P. Courts Regulation. Tek Chand v. 
JJarnam Singh. 

161 I. C. 270 : 8 R. Pesh. 168 : 
A. I. R. 1936 Pesh. 87. 

S. 476 — Revision. 

Where a Criminal Court takes proceedings 
under S. 476, the appellate order of the Sessions 
Judge can only be revised by the High Court 
under the provisions of S. 439. Mandi Lai v. 
Ram Adhin. 36 Cr. L. J. 254 : 

153 I. C: 104 : 11 O. W. N. 1469 : 7 R, O. 291 : 
10 Luck. 334 : A. I. R. 1935 Oudh 59. 

Ss, 476, 476-B — Revision— Civil Prnce~ 

dure Code (Act V of 1908), S. 115— Complaint, 
refusal to make, by Civil Court— Appeal— Order 
directing complaint to be made — Revision, xvhether 
competent. 

Where a Civil Court refuses to make a complaint 
under S. 476, Cr. P. C. but on appeal the Appel- 
late Court directs the complaint to be made, an 
application in revision against the order of the 
Appellate Court can only be maintained if it 
falls within the purview of .S. 11.5, C. P. C. 
Abdul Haq v. Shea Ram. 28 Cr. L. J. 296 ; 

100 I. C. 376 : 25 A. L. J. 569 : 
49 All; 536 : A. I. R. 1927 All. 334. 

:Ss. 476-B, 439 — Revision — Order tinder 

S. 476-B by Civil Court — Procedure to be followed 
by High . Court, whether should be one under 
S. 439 or S. 115, Civil Procedure Code. 

■Applications in revision from an order under 
S. 476-B, Cr. P. C. by a Civil Court to the 
High Court should be heard and decided in 
accordance with the provisions of S. 439, 
Cr. P. C. It is certainly a Court which is 
excercising jurisdiction in a criminal matter, 
and orders passed by it can be revised by 
the High Court under S. 439. Not only 
does the procedure relating to criminal 
appeals apply to a proceeding under S. 476-B, 
but any order made under that section can 
be revised by the High Court under S. 439, 
and the provisions of S. 115, C. P. C., do 
not apply to such a case. Emperor v. Bhatu 
Sadu Mali. (F. B.) ^ 39 Cr. L. J. 495 ; 

174 1. C. 780 ; 40 Bom. L. R. 297 ; 
10 R. B. 495 : I. L. R. 1938 Bom. 331 : 

A. I. R. 1938 Bom. 225. 
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S. 476— Revision, ground for — Civil 

Procedure Code, S. 115— Whether expediency is a 
good ground for revision. 

Whether an order is expedient or not is 
not a good ground on which the High Court 
can interfere under S. 115, C. P. C. Nawal 
Singh v. Emperor. 13 Cr. L. J. 302 : 

14 I. C. 766 ; 34 All. 393 : 9 A. L. J. 481. 

Ss. 476, 476-B, 339 — Revision, 

nature of —Civil Procedure Code Act {V of 1908), 
S. 115 — Order by Civil Court making or refusing 
to make complaint — Appeal. 

A petition for revision of an order passed 
by a superior Court under S. 476-B, 
Cr. P. C., on appeal from an order of a 
Civil Court making or refusing to make a 
complaint, must be dealt with under S. 115, 
C. P. C., and not under S. 439, Cr. P. C. 
Banwari Lai v. Jhunka. 27 Cr. L. J. 278 : 

92 I. C. 454 : 24 A. L. J. 217 ; 
A. I. R. 1926 All. 229. 

S. 476-B — Revision— Procedure. 

High Court can revise proceedings under 
S. 476-B or under S. 115, C. P. C. But pro- 
cedure is not that allowed by the C. P. C,; 
proceedings under S. 476-B are more - of 
criminal than civil nature. Janardana Rao 
V. Lakshmi Narasamma. (F. B.). 

35 Cr. L. J. 392 : 
147 I. C. 351 : 38 L. W. 940 ; 
1933 M. W. N. 1476 ; 65 M. L. J. 873 : 

57 Mad. 177 : 6 R. M. 330 : 
A. I. R. 1934 Mad. 52. 

S. 476— Revisional jurisdiction by 

High Court— Stay of criminal proceedings, 
pending civil appeal, not justifiable. 

In a Probate Case the District J udge acting 
under S. 476, Cr. P. C., directed prosecution 
of petitioners for perjury. An appeal was 
filed against order in the Probate Case, and at 
the same time a civil revision was filed pray- 
ing that criminal prosecution for perjury 
may be stayed till decision of appeal in the 
Probate Case ; Held, assuming, without decid- 
ing, that the High Court has power to stay 
criminal proceedings either under S. 15 of the 
Charter Act of 1861 or under the Cr. P. C., 
it is not desirable that the proceedings should 
be stayed. On the contrary, it is expedient 
for the ends of justice that the trial of the 
petitioners be held with all possible despatch, 
while the facts deposed to by witnesses on 
both sides are fresh in their memory. Hem 
Chandra Ray v. Atal Behari Bay. 

8 Cr. L. J. 435 : 
35 Cal. 909. 

^S. 476— Right of accused— Accused 

whether entitled to cross-examine witnesses. 

A person who is called upon to show cause 
under S. 476, Cr. P. C. has a right to place his 
case before the Court either by offering evi- 
dence on his own behalf or by cross-examining 
the witnesses on hehalf of the opposite party. 
Where a Court conducting an enquiry under 
S. 476, Cr. P. C. refuses to allow the accused 
to cross-examine the witnesses examined on 
behalf of the opposite party, its order is liable 
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a person who is not a party to the civil suit, 
e, g. a witness. JEfaz AH Khan v. Emperor. 

23 Cr. L: J. 228 : 
661. C. 68 : 24 O. C. 367 : 
A. I. R. 1922 Oudh 220. 

S. 476 — Scope of — Penal Code (Act 

XLV of 1S60), S. 193 — Prosecution, rvhen can he 
ordered. 

A prosecution under S. 193, Penal Code, 
cannot be ordered under sueh circumstances 
as cannot be shown to be a continuation of the 
proceedings in which the evidence was given. 
AHiakannn PUlaii v. Emperor. 32 M. 49 : 
4 M. L. T. 404 : 10 i\I. L. J. 42 : 9 Cr. L. .1. 41 : 
1 T. C. 597, followed. In re : namakrislnammn. 

11 Cr. L. J. 479 : 
7 I. C. 398 : 8 M. L. T. 81. 

S. 476 — Scope of — Perjury, committed 

before Munsif— Order for prosecution by his 
successor-in-o^icc — Legality. 

An order for prosecution passed by a Munsif, 
when the alleged offence of perjury was com- 
mitted before his prcdecossor-in-oflice. does 
not fall within S. 470, Cr. P. C. In re : Krishna 
Gobinda Dull. 4 Cr. L. J. 209 : 

9 C. W. N. P59. 

S. 476 — Scope of— Person not parly to 

proceeding nor examined as witness, whether can 
be sent to nearest Magistrate. 

A Magistrate has no jurisdiction to, send n 
person, who has not been a party to any pro- 
cee'dings before him and who has not been 
examined as a witness in a case, to the nearest 
Magistrate under S. 470, Cr. P. C. Nor can he 
direct an enquiry under that section into an 
offence tinder S. 101, Penal Code, ns that 
section is not mentioned in S. 195, Cr. P. C. 
In re : Kalari Veranna. 17 Cr. L. J. 388 ; 

35 I. C. 820 : A. I. R. 1917 Mad. 666. 

S. 476 — Scope of — Proceedings based on 

occurrence in other Court, validity of. 

J and F lodged counter-complaints against 
each other before a Sub-Divisional Ofllccr, 
who retained the complaint of ,J on his 
own file, while that of F was made over 
to a Deputy Magistrate who convicted ,T., 
holding that neither side had given a fully 
correct version of the occurrence. On the 
conviction being confirmed by the .Sc.ssions 
Judge on appeal, the Sub-Divisional Officer 
directed the prosecution of .7 under S. 470 : 
Held, that the order was bad inasmuch ns it 
was based upon what had occurred in another 
Court. Jugdeep Singh v. Emperor. 

18 Cr. L. J. 640 : 
39 I. C. 1008 : 1 P. L. W. 580 : 
A. I. R. 1917 Pat. 339. 


S. 476 — Scope of—S. 476 contemplates 

Court itself and not the personality of Magis- 
trate. 


S. 470, Cr. P. C., refers not to tlic “ Magis- 
trate ” but to the “ Court.” What the section 
contemplates is the Court itself and not the 
personality of the trying Magistrate. Hence a 
request made for the transfer of proceedings 
under S. 470 to the file of the Magistrate before 
whom the alleged offence was committed on 
the ground that he is the proper Magistrate to 
appreciate, whether the complaint under 


S. 470 should or should not be made, although 
otherwise very reasonable, cannot be granted 
by reason of the words of S. 470. Jethanand 
Hemandas v. Emperor. 40 Cr. L. J. 750 : 

183 I. C. 195 : 12 R. S. 47 : 

•A. I. R. 1939 Sind 181. 

S. 476 — Scope of. 

S. 470, Cr, P. C., is self-contained and does 
not stand in need of being supplemented ,by 
other provisions of Cr. P. C. It is open to the 
Appellate Court when it finds that the Sub- 
ordinate Court bus not made a proper enquiry 
to report the matter to the High Court on its 
rcvisioniil side, and in such special cases, the 
High Court can pass any orders that it con- 
siders just and fit. Manni Lai v. Emperor. 
(F. n.) 38 Cr. L. J. 561 ; 

168 I. C. 434 : 1937 A. L. J. 192 : 

1937 A. W. R. 290 : 9 R. A. 639 : 

I. L. R. 1937 All. 517 : A. I. R, 1937 All. 305. 


S. ^76— Scope of. 

S. 470 is a corollary, of S. 19.5. Powers con- 
ferred by S. 47G are not limited by S. 19.5, 
Balgaiinda Jtamgaunda v. Emperor, 

32 Cr. L. J. 1017 ; 
133 I. C. 269 ; 35 Bom. 461 : 
33 Bom. L. R. 296 : I. R. 1931 Bom. 381 ; 

A. I. R. 1931 Bom. 305. 

— S. A7G —Scope of. 

S. 470 only requires that there must be a 
rc.asonablc prospect of a conviction. It is not 
necessary for the Magistrate, before ordering 
prosecution, to try the whole case and be 
absolutely satisfied that" the accused cannot, 
by any possibility, escape a conviction. Abdul 
lluscn V. Emperor. 15 Cr. L. J. 33 : 

22 I. C. 177 : 9 N. L. R. 184 ; 
A. I. R. 1914 Nag. 1. 

S. 476— Scope of— Successor of Judge. 

xolicthcr can take action for offence committed 
before or brought to notice of his predecessor. 

The word “ Court ” in S. 470, Cr. P. C., in- 
cludes the successor of the Judge before whom 
the alleged offence was committed or to whose 
notice the commission of it was brought in the 
course of a judicial proceeding. Therefore, the 
successor of a Judge is justified in taking 
action under S. 470 in continuation of the 
order passed by his predecessor. Badri Singh 
v. Emperor. 22 Cr. L. J. 680 : 

63 I. C. 616 : 19 A. L. J. 819 : 
3 U. P.-L. R. All. 204 : A. I. R. 1921 All. 210. 


S. 476 — Scope of. 

Ss. 470 and 195 arc intended really to pre- 
vent indiscriminate prosecutions under the 
various sections mentioned therein. If a com- 
plaint is filed under S. 471, Penal Code, and 
it appears that some other offence also * has 
been committed, it is not necessary to have a 
fresh complaint. Jamuna Singh v. Laldhari 
Singh. 36 Cr. L. J. 26 : 

152 I. C. 228 : 15 P. L. T. 694 : 

7 R. P. 150 : A. I. R. 1934 Pat. 526. 
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Ss. 476, 195 — Sanclion to jnoscmlc — 

Indian Penal Code, S . 191 — Giving false evidence 
■ -yAfpdavit. 

A witness, who had given evidence in a 
criminal case (for offences under Ss. 457, 380 i 
and 511) before a Magistrate, subsequently i 
learning that his deposition had been recorded 
incorrectly, filed an afiidavit challenging the 
record before the District Magistrate who how- 
er’^er directed his prosecution under S. 191, ' 
I. P. C., for making statements at variance | 
with each other : Held (in revision) that whe- j 
ther the affidavit was a complaint or a j 
miscellaneous protest against the Magistrate’s 
conduct or a preliminary attempt to shake 1 
the prosecution case in appeal, the sanction j 
could not possibly stand, for there were no | 
contradictory statements at all, the witness 
having endeavoured to reconcile the two eon- i 
tradietions between what he said and rvhat 
the Magistrate recorded ; and that the form j 
of charge was thus obviously incorrect : Held | 
also that no sangtion could be given without 
holding an enquirj'' under S. 470, Cr. P. C., 
and without taking the witness’s explanation 
and calling any evidence that might be 
necessary. In re : Jhala Nayabhai Banesang. 

7 Cr. L. J. 65. 

S. 476 — Scope. 

A proceeding within the meaning of S. 470 
of the Cr. P. C. need not be between two 
parties before the Court but includes a pro- 
ceeding under Guardians and Wards Act for the 
appointment of guardian. Ttdaratn Marxeadi 
V. Emperor, 28 Cr. L. J. 388 : 

100 I. C. 1044 : A. I. R. 1927 Nag. 184. 

S. 476-B— Scope. 

An order by an Appellate Court malting a 
complaint under S. 470-11 is not appealable, j 
Mohim Chandra Nath v. Emperor. 

30 Cr. L. J. 658 : 
116 I. C. 638 : 33 C. W. N. 285 : 
49 C. L. J. 342 ; 56 Cal. 824 : 

I. R. 1929 Cal. 494: 
A. I. R. 1929 Cal. 172. 

S. 476— Scope. 

An order for prosecution under S. ITO, cannot 
make up for the absence of a formal com- 
plaint if there is no statement in tlio order 
for prosecution tiiat the accused has committed 
the offence for which he is to be prosecuted. 
Sathi Itcddii v. Emperor. 31 Cr. L. J. 1060 : 
126 I. C. 530 : A. I. R. 1930 Rang. 153. 

S. 476— Scope. 

An order granting sanction to prosecute sliould 
be an order cither under S. 195 or S. 47(J, 
Cr. P. C. A Magistrate passing such order 
should not mix up the two sections, but choos- 
ing citljcr, should follow the procedure laid 
down in the section adopted. Jhoan Mai v. 
Bcli Ram. 18 Cr. L. J. 298 : 

38 I. C. 330 : 11 P- R. 1917 Cr. : 

10 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 91. 

S, 476— Scope-Court sanctioning prose- 
cution under S. 195 — Sanclion subsequently altered 
to order under S. d70, legality of. 


Cr. P. CODE (1898), S. 476 

Where a Court sanctions a prosecution under 
S. 195 and is subsequently directed by the Appel- 
late Court to which it is subordinate, to draw up 
a proceeding under S. 476 as being more appro- 
priate, a compliance with such a direction 
is not fatal to the proceedings, as the granting 
of sanction to prosecute at an earlier stage of 
proceedings was present in the mind of the 
Court. Biran Rai v. Emperor. 

21 Cr. L. J. 549 : 
56 I. C. 853 : 1920 Pat. 205 : 
1 P. L. T. 331 : A. I. R. 1920 Pat. 430. 

S. 476 — Scope — District Registrar whe- 
ther ean take action under S. 470. 

A District Registrar, not being a Civil, Criminal 
or Revenue Court, within the meaning of 
S. 470, Cr. P. C., has no jurisdiction to take 
action under that section. Chela Mahlo v. 
Emperor. 26 Cr. L. J. 1482 : 

89 1. C. 1050. 

S. 476— 5copc — Forgery committed by 

person not party to proceedings — Court, lohcthcr 
can proceed under S. 470 — Penal Cod; (Act XLV 
of 1860), S. 193. 

An offence like forgery, comniilted in refer- 
ence to and to support any party in civil or 
criminal proceedings, is really an offence 
against public justice. It is fabricating false 
evidence, and would, in any case, be punishable 
under S. 193, Penal Code, and the Court can 
proceed against the person responsible under 
S. 470. Josaballi v. Ayiib Karim Kactihi. 

28 Cr. L. T. 305 : 
100 I. C. 529 : 10 N. L. J. 70 : 
A. I. R. 1927 Nag. 14. 

S. 476 — ScojJC. 

In S, 470, the words “any offence referred 
to in S. 195,” means the offences covered by 
the sections of the Penal Code mentioned in 
S. 195 and committed under tlic qualifying 
circumstances described in that section. Ern- 
pcTor v. Jiwan Mai. 18 Cr. L. J. 544 ; 

39 I. C. 688 : 10 P. R. 1917 Cr. ; 
A. I. R. 1917 Lah. 333. 

S. 476 — Scope. 

In the absence of an application for sanction, 
the Court may order prosecution under S. 476. 
Emperor v. Nathu. 15 Cr. L. J. 662 (a) ; 

25 I. C. 990 : 8 S. L. R. 21 ; 
A. I. R. 1914 Sind 159. 

S. 476 — Scope. 

It is not open to a Court to make a complaint 
under S. 476 of an offence referred to in 
S. 195 (1) (c) of the Code, in respect of any 
person other than persons who were 25arties 
to the proceeding before it. Gurusioamy v. 
Ebrahim. 26 Cr. L. J. 295 : 

84 I. C. 439 : 2 Rang. 374 : 
A. I. R. 1925 Rang. 28. 

S. 476 — " Referred to in S. 195,” mean- 
ing of. 

The words “ referred to in S. 195,” and 
S. 470, Cr. P. C. are merely descriptive of the 
class of offences with which a particular 
Court can deal. They do not mean that 
S. 195 governs S. 470 to any extent other than. 
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Ss. 476, 195— Scope of. 

S. 476, Cr. P. C. does not appear to restrict 
the action of the Court to offences committed 
within its own jurisdiction or even within the 
province in which the Court is situated. 
naikiimar Siogh v. Emperor. 

18Cr.L.J.'135: 

37 I. C. 487 : 1 P. L. J. 298 : 3 P. L. W. 33 : 

A. I. R. 1916 Pat. 97. 


-Ss. 476, 195—Scope of. 


The provisions of S. 470, Cr. P. C., are 

complete as they stand, and it^is sufficipt to 
bring those provisions into operation if the 
offence in question be one of the kind referred 
to in S. 195, and if it be either committed 
before the Court which takes action under 
S. 476 or brought under the notice of (.that 
Court in the course of a judicial proceeding. 
Ganga Ram v. Emperor. 19 Cr. L. J. 15 : 

42 I. C. 927 ; 15 A. L. J. 817 : 40 All. 24 : 

A. I. R. 1918 All. 382. 


Ss. 476, 195 (1) {c)—Scope of— Courts 

vienlioned in S. 476, if can make complaint in 
respect of offences of fargert/ against persons, who 
are not parties to proceedings before it. 


S. 476, Cr. P. C., does not inhibit the classes 
of Courts mentioned therein from making a 
complaint in respect of any of the offences 
specified in S. 195 (1) (c), against persons not 
parties to a proceeding before it, in which or 
in relation to which the offence was committed. 
Abdul Rahim Khanv. Pusiabai. 

40 Cr. L. J. 572 : 
181 1. C. 751 : 1938 N. L. J. 348 : 11 R. N. 484 : 

A. I. R. 1939 Nag. 85. 


Ss. 476, 415— Scope of — False suits — 

Fraudulent decrees. 


Accused R. obtained ex parte decree from 
Munsif’s Court at Hathras and got it executed 
against the judgment-debtor, in the Court of 
Munsif of Haveli. During execution proceed- 
ings of another decree-holder against the same 
judgment-debtor N., it was brought to the 
notice of the Munsif of Haveli, that the suit 
by R. and the other suit were false suits brought 
at the instigation of G. The Munsif, accord- 
ingly, committed both R. and G. to the Court 
of Session for trial under Ss. 210-109, 467-109, 
471-109 and 466 of the Penal Code : Held, 
that the IMunsif was within his jurisdiction in 
committing the accused under S. 478 of the 
Cr. P. C. The words “brought under its notice,” 
in S. 476 and 478 of the Code, were wide 
enough to cover an offence which might have 
been committed in another form and on some 
previous occasion, but it must be an offence 
brought under the notice of the Court enquir- 
ing and making an order under S. 476. Girwar 
Prashadv. Emperor. 9Cr. L.J. 219: 

1 1. C. 306 : 6 A. L. J. 392. 


Ss. 476, 478, 195 — Scope of — Offence 

committed in another Province, brought to notice 
of Court— Commitment of accused, power to order 
—Jurisdiction. 

The words “ referred to in S. 195 ”, which 
have found a place in S. 476, Cr. P C are 
merely words descriptive of the clak of 
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offences with which a Court can deal. They 
do not mean that S. 195 governs S. 476 in 
any other respect. S. 476 contemplates not 
merely offences committed before a Court but 
also offences brought under the notice of a 
Court in the course of a judicial proceeding. 
Where, therefore, offences under Ss. 476, 471, 
193, 209 and 210, Penal Code, committed in 
Bengal were brought to the notice of a 
Munsif in Agra in the course of a judicial 
proceeding : Held, that the Munsif had juris- 
diction to proceed under S. 478, Cr. P. C,, 
and commit the accused for trial before the 
Agra Court of Session. Emperor v. Khushali 
Ram. 19 Cr. L. J. 148 : 

43 I. C. 436 : 15 A. L. J. 912 ; 
40 All. 116 : A. I. R. 1918 All. 129. 

S. 476 — Separate complaint, absence 

of. 

Where a Judge sets forth the particulars in 
respect of which he considers that the false 
evidence was given and the nature of the evi- 
dence going to prove that that evidence was 
false, these particulars serve the double 
purpose of a finding and a complaint under 
S. 476, and the proceedings cannot be chal- 
lenged merely because there was no separate 
complaint. Namberumal Chelty v. Nainiappa 
Mtidali. 32 Cr. L. J. 200 : 

128 I. C. 719 : 32 L. W. 513 : 
59 M. L. J. 850 : 1930 M. W. N. 991 : 
I. R. 1931 Mad. 143 : 54 Mad. 331 : 

A. I. R. 1931 Mad. 16. 

S, 476-Stay. 

No hard and fast rule can be laid down to 
the effect that a Criminal trial or enquiry 
should, of necessity, be stayed simply because a 
Civil suit has been instituted between the 
parties in which some or all the matters 
materially in issue in the Criminal case would’ 
have to be determined, until the Civil litigation 
was finally decided. Brojobaslii Panda v. Em- 
peror. 11 Cr. L.J. 4 (b) ; 

4 I. C. 485 : 13 C. W. N. 398. 

S, 476 — Slay. 

Whether a Deputy Commissioner acts in his 
Revenue or Magisterial capacity, S. 476-B, 
Cr. P. C., only empowers him as a superior 
Court to direct the withdrawal of a complaint 
or, as the case may be, itself make the com- 
plaint which the Subordinate Court might have 
made under S. 476. He' has no power to stay 
criminal proceedings until the disposal of a 
civil suit. Jagannathv. Rajogapalachari . 

33 Cr. L. J. 147 : 
135 I. C. 513 : 12 P. L. T. 671 : 
I. R. 1932 Pat. 33 : A. I. R. 1931 Pat. 411. 

S. 416— Stay of complaint — Civil Proce- 
dure Code, S. 115— Order refusing .stay of com- 
plaint till disposal of appeal — Filing of appeal, 
whether ground for staying making of complaint. 

An order refusing to stay the making of a com- 
plaint under S. 476, Cr. P. C., till the disposal 
of an appeal from the proceedings in which 
the offence was committed, is not a matter 
which comes under S. 115, C. P. C. When 
the Court has found a forged document used 
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S. 476 — Scope and object of. 

Object of S. 476 is to secure against reckless 
prosecution. Reasonable hope of accused being 
convicted is not necessary — Person to be pro- 
secuted must be given opportunity. Surendra 
Nath V. Emperor. 35 Cr. L. J. 785 : 

148 I. C. 866 : 1933 A. L. J. 1623 : 
6 R. A. 785 : 4 A. W. R. 284 : 
A. I. R. 1934 All. 385. 

S. 476-B — Scope and object of — Appel- 
late order directing complaint to.be made, whether 
appealable to High Court. 

No appeal lies from an order passed by an 
Appellate Court under S. 47C-B, Cr. P. C., 
directing a complaint to be made. Tlie poliey 
of the law as laid down in S. 476-B, Cr. P. C., 
is this that whenever there is a decision by a 
Court upon an application that a complaint 
shall be made — there is one appeal from it. 
If any particulat person is for the first time 
ordered to be prosecuted by the superior 
Court, his remedy after that is to take his 
defence before a Jury or a Magistrate accord- 
ing to the nature of the case. Two Courts and 
only two are to deal with this preliminary ques- 
tion as to whether a person shall be prosecuted 
or not. Ahamadar Itahaman v. Dwip Chand. 

70 C'r T T 110 • 

' 106 I. C. 711 : 32 C. W. N.' 164 : 
55 Cal. 765 : A. I. R. 1928 Cal. 281. 

S. 476 — Scope of. 

A complaint for an offence under Ss. 476 and 
114 of the Penal Code, cannot be made under 
S. 476, against a person who was not a party 
to the proceedings. In re : Mahalinga Nadar. 

37 Cr, L. J. 15 : 
158 I. C. 1040 : 69 M. L. J. 783 : 
1935 M. W. N, 945 : 42 L, W. 653 ; 
8 R, M. 416 ; A. I. R. 1935 Mad. 1014. 

S, 476 — Scope of. 

A complaint, outside the provisions of S. 476, 
cannot be filed by any Court under its inherent 
jurisdiction. Emperor v. Kiishal Pal Singh. 

32 Cr. L. J. 1105 : 
134 I. C. 225 : 53 All. 804 : 
1931 A. L. J. 697 ; I. R. 1931 All. 801 : 

A. I. R. 1931 All. 443. 

S. 476 — Sco 2 )c of. 

A document which is not addressed to a person 
other than the writer is not a complaint cither 
in the ordinary sense or in the sense in which 
the word is used in S. 476, Cr. P. C. The 
meaning of S. 476 i.^ that a .Judicial Officer 
minded to initiqtc proceedings for offenecs 
therein described must initiate them before 
another person who is a iMagistrate of the First 
Class having jurisdiction and must do so by 
making and forwarding a complaint to him. 
Colin Mackenzie Mackaij v. Emperor. 

27 Cr. L. J. 385 : 
93 I. C. 33 : 30 C. W. N. 276 : 
43 C. L. J. 310 ; 53 Cal. 350 ; 
A. I. R. 1926 Cal. 470. 

S. 476— Scope of — Action under S. 170, 

if should be taken before close or ivithin any 
particular time after termination of proeeedings 
where alleged perjury is committed. 
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Obiter, ^yhile, no doubt, a Court may pro- 
p6rly liesitate to make a complaint on an 
application which is presented long after 
proceedings have ended and which is obviously 
not prompted by any other motive than 
personal grudge, there is nothing in the Statute 
warranting the proposition that action under 
S. 476 is only to be taken before the close 
of the proceedings in which the perjury is 
alleged to have been committed, or in strict 
continuation of them, or within any particular 
time after their termination. Nor is there 
justification for the view that only applications 
prompted by high motives are to be enter- 
tained. Jahan Khan v. Emperor. 

39 Cr. L. J. 698 : 
176 I. C. 116 : 40 P. L. R. 136 : 11 R. L. 164 : 

A. I. R. 1938 Lah. 429. 

S. 476— Scope of. 

An order under S. 476, Cr. P. C., directing 
the prosecution of a person under S. 211, Penal 
Code, can only be passed where the offence was 
committed in or in relation to any proceeding 
in any Court. Nand Kishore Lai v. Emperor . 

25 Cr. L. J. 670 : 
81 1. C. 158 ; 1924 Pat. 124 : 5 P. L. T. 300 : 

A. I. R. 1924 Pat. 789. 

S. 476 — Scope of — Application, if 

necessary to move Court to take action under 
S. 4.70. 

It must be borne in mind that under S. 476, 
there is no necessity for an application and the 
Court can be moved otherwise to take action 
under S. 476, Cr. P. C. Behari Lai v. Abdul 
Qadir Hamyari. 41 Cr. L. J. 843 : 

190 I. C. 178 : 13 R. L. 140 : 
A. I. R. 1940 Lah. 292. 

S. 476 (as amended in 1923)— Scope 

of^ 

S. 476, Cr. P. C., as amended, contains 
words which were not present in the former 
section, namely “whether on application made 
to it in this behalf or otherwise.” Therefore 
it is open to the Court to entertain an applica- 
tion under S. 476 at the instance of a stranger 
to the proceedings out of which„thc application 
arises and in the course of which the offence 
is alleged to have been committed. Bliagwan- 
das Narandas v. D. D. Patel <£• Co. 

41 Cr. L. J. 526 : 
187 I. C. 867 : 42 Bom. L. R. 231 ; 
I. L. R. 1940 Bom. 403 : 12 R. B. 495 ; 

A. I. R. 1940 Bom. 131. 

S. 476 — Scope of. 

Equally applies to the Appellate Court 
when acting under S. 476-B. Ramchand 
V. Lilaram. 33 Cr. L. J. 43 : 

134 I. C. 1007 : 25 S. L. R. 68 : 
I. R. 1931 Sind 159 : A. I. R. 1931 Sind 115. 

S. 476— Scope of— Case decided on oath 

—Complaint, whether can be made— Order passed 
by Civil Court — Revision , whether lies. 

The mere fact tfiat a ease is decided on the 
oath of one of the parties is not a sufficient 
ground for refusing that party an opportunity 
to prove to the satisfaction of the Court that 
the claim made by the other party was false 
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conclusion of ths trial in taking proceedings 
against the witness. Rakloo Rai v. Emperor. 

18 Cr. L. J. 626 : 
39 I. C. 994.: 1 P. L. W. 545 : 
A. I. R. 1917 Pat. 661. 

Ss. 476, 526 —Witness— Prosecution of 

witness for perjury. 

The proper time for taking action against 
a witness under S. 47G, Cr. P. C., is the 
time of delivering the judgment in the case. 
Gopal Sinnh v. Emperor, 29 Cr. L. J. 40 : 

106 I. C. 456 : A. I. R. 1928 Lah. 180. 

S. 476-B —Wrong pleading, effect of. 

Held, mistake in heading did not vitiate 
proeeedings. Hikmat Ullah Khan v. Sakina 
Begam. 32 Cr. L. J. 367 : 

129 I. C. 264 : 1931 A. L. J. 117 : 
I. R. 1931 All. 136 : A. I. R. 1931 All. 305. 

S. 476-B— Delay in appeal, effect of— 

Charge against complainant under S. 211, Penal 
Code. 

A charge was made against a complainant 
under S. 211, Penal Code, without opportunity 
of showing cause why the complaint sliould 
not be made. Till the time he received 
summons, he did not know anything about j 
the matter. Soon after he knew of this, he , 
applied for a copy of the order of the iMagis- j 
trate and by that time more than thirty days ! 
having elapsed : Held, that the delay must be i 
condoned. Radhakrishin G. Kestvani v. Em- j 
peror. 40 Cr. L. J. 449 : ; 

180 I. C. 436 : 11 R. S. 178 : 
1939 Kar. 648 : A. I. R. 1939 Sind 78. | 

S. 476-B — Duty of Appellate Court — j 

Appeal under S. 476-B, 

In an appeal under S. 47G-B, Cr. P. C., tlie 
Appellate Court must rc-considcr the entire 
ease on the merits. Jagabandhn v. Abdul 
Sublian. 31 Cr. L. J. 612 : 

124 I. C. 68 : 33 C. W. N. 945 : 
57 Cal. 500 : A. I. R. 1929 Cal. 480. 

S. 476-B— Duty of Appellate Court— 

Order directing complaint to be made — .dppeal — j 
Appellate Court, paioer of. 

The intention of the Legislator is that in eases 
of appeals under S. 47G-B,' Cr. P. C., the 
Appellate Court should re-consider tlie entire 
matter on the merits, and while allowing 
reasonable weight to the opinion of the Court 
below, should nevertheless re-consider the 
question of the propriety of tlie order appealed 
against upon a complete review of the entire ■ 
facts. If the Appellate Court is not satisfied ^ 
that a priuia/acic case has been made out, the : 
order appealed against must be set aside. | 
Ram Charan Das v. Emperor. 

26Cr.L.J. 1126; ' 
881. C. 358 : 23 A. L.J. 515: ; 
A. I. R. 1925 All. 544. ; 

S. 476-B —Jurisdivlion to take evidence, i 

A Court acting under S. 47G-1J, has jurisdic- j 
lion to take additional evidence. Ramchand ■ 
V. Lilaram. 33 Cr. L. J. 43 : j 

134 I. C. 1007 ; 25 S. L. R. 68 : I 
I. R. 1931 Sind 159 ; A. 1. R. 1931 Sind 115. 1 
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S. 477. 

See Coroners Act. 

S. 477 — Scope of. 

A sanction for the prosecution of the jietition- 
cr for the offence of making a false claim in a 
Small Cause Court was obtained by the District 
Magistrate from that Court under S. 103 (1), 
(6), Cr. P. C. The sanction was revoked by 
the District .Tudge, but he himself directed the 
petitioner’s prosecution under S. 479 of the 
Code : Held, that neither the District Judge 
nor the High Court could take action in the 
matter under S. 477, Cr. P. C. Ram Prosnd 
Malta V. Raghubar Malta. 10 Cr. L. J. 454 : 

4 1. C. 6 : 13 C. W. N. 1038. 

S. 478. 

See also Cr. P. C. 1898, Ss. 4 (?«), 
100, 195 (1) (c), 470, 478. 

S. 478-B— Appeal — Jurisdiction- of 

District Judge to entertain. 

Order by Collector directing complaints to 
be filed — Case of arrears of rent. Amanul Haq, 
V. Girdhar Grprl. 35 Cr. L.J. 1136 : 

150 I. C. 775 ; 1934 A. L. J. 867 ; 
18 R. D. 409 : 4 A. W. R. 244 : 
7 R. A. 36 : A. I. R. 1934 All. 886. 

S. 478 — Legality of commitment. 

An Assistant Collector while purporting to act 
under S. 478, Cr. P. C., framed no charge at all, 
made an inquiry of a perfunctory nature and 
committed the accused to the Court of Session 
on a charge of forgery. There was practically 
no record on which the commitment was based. 
The accused was tried and convicted by the 
Sessions .ludge : Held, that there having been 
no proper proceeding before the Committing 
Magistrate, the trial was irregular and must be 
set aside. Basha Nand v. Emperor. 

25 Cr. L. J. 483 : 
77 I. C. 883 : A. I. R. 1923 All. 610. 

S. 478 — Power of District Magis- 

; trate to interfere in revision— /fc/usot to 
commit to Sessions. 

IVhcrc a Kevemie Olficcr passes no order 
under S. 470, Cr. P. C., either making a com- 
plaint or refusing to make a complaint but 
merely refuses to commit a person to the 
Sessions under S. 478, Cr. P. C., the District 
Magistrate has no jurisdiction to revise Iiis 
order and commit the ])crson to the Sessions. 
Lachhman Prasad Joshi v. Emperor. 

31 Cr. L.J. 679 : 
124 I. C. 364 : 6 O. W. N. 953 : 
5 Luck. 435 : A. I. R. 1930 Oudh 78. 

S. 478 — Powers of High Court to quash 

commitment— Commitment, quashing of. 

Under S. 215, Cr. P. C., commitment once 
made under S. 218 of the Code by a compe- 
tent Magistrate or by a civil or revenue 
Court under S. 478 of the Code, can be 
quashed by the High Court and only on a 
point of law. When there is- no point of law 
involved, the reference must be rejected. 
Empeior v. Unnai. 

148 I. C. 653 (1) : 6 R. O. 392 (2) : 
1934 O. L. R. 328 ; 11 O. W. N. 556 : 

A. I. R. 1934 Oudh 185 (2). 
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Magistrate holding an, inquiry under S. 23 of 
the Legal Practitioners Act is a Court. Gauri 
Shankar v. Emperor. 13 Cr. L. J. 190 : 

13 I. C. 1006 : 9 A. L. J. 156. 

S. 476 — Scope of — Magistrate making 

enquiry requiring help of Police — Reference to 
District Magistrate, legality of — Delay in insti- 
tnting proceedings, effect of. 

A case came before an Assistant Collector 
on appeal against the decision of the Re- 
venue Court of a Mamlatdar ; the Assistant Col- 
lector being suspicious that a forged kabuliyai 
had been used by the plaintiff, an Inamdar 
called on him for an explanation, -which he 
received along with a report by the Mam- 
latdar. The Assistant Collector then applied 
for the assistance of the Criminal Investiga- 
tion Department from the District Magis- 
trate, and a full report was submitted to 
him by the Deputy Superintendent of Police. 
He then referred the matter for inquiry to 
the nearest First Class Magistrate, which 
resulted in both the Inamdar and the Mamlat- 
dar being committed to the Court of Sessions 
where they were convicted, the former under 
S. 209, 470, 219 and 109, Penal Code, and 
the latter under Ss. 466 and 219. On ap- 
peal to the High Court, it was objected 
— (a) that even if the offence was brought 
under notice in judicial proceedings of the 
Assistant Collector as regards the Inamdar, 
it was not so brought to notice as regards 
the Mamalatdar ; (6) that the whole of the pre- 
liminary inquiry should have b_een made by 
the Assistant Collector, who, after his refer- 
ence to the District Magistrate, w&s functus 
officio and consequently his order under 
S. 476, Cr. P. C., was without jurisdiction ; 
(c) that there was delay in proceeding under | 
S. 476 and the delay was fatal : Held, (1) 
that under S. 476 it was the case which was 
to be sent for inquiry to the nearest Magis- 
trate, and not necessarily all the offenders 
who might be concerned in the commission 
of the offence, the subsequent clause of the 
section referring only to such offender or 
offenders as might at that time be known 
and be within the grasp of the inquiring 
officer ; (2) that the reference to the District 
Magistrate did not deprive the Assistant 
Collector of jurisdiction, as the reference 
was made merely to that officer as the 
executive controller of the Police and not to 
him in his judicial capacity as the District 
Magistrate ; (3) that there was nothing in the 
section itself or in the reasons for its enact- 
ment to hold that officers acting under it 
were bound to make their inquiry in the 
actual course of the judicial proceeding, or 
so shortly thereafter as to make it a 
continuation of those proceedings. Waman 
Dinkar v. Emperor. 20 Cr. L. J. 433 : 

51 1. C. 257 : 20 Bom. L. R. 998 : 

43 Bom. 300 : A. I. R. 1919 Bom. 103. 

— S. 476 — Scope of. 

Matter in dispute, one in which it is difficult 
to arrive at certainty — Criminal prosecutions 
should be discotiraged. NaivalalJhav. Empe- 
ror. 37 Cr. L. J. 193 : 

159 I. C. 817 : 2 B. R. 112 ; 

8 R. P. 313 : A. I. R. 1936 Pat. 162, 
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S. 476— Scope of. 

One essential ingredient for the exercise of 
powers under S. 476 by any Court is that 
the offence should have been committed in 
or in relation to proceedings in that Court, 
Ramjildl v. Emperor. 33 Cr. L. J. 160 : 

135 I. C. 377 : 8 O. W. N. 1086 : 

I. R. 1932 Oudh 25 : 
A. I. R. 1931 Oudh 417. 

S. 476— Scope of — Order granting sanc- 
tion, ivhether must give reasons. 

Though itois desirable that an order passed 
under the provisions of S. 476, Cr. P. C., 
should state the grounds for giving sanction, 
yet inasmuch as the section itself only 
requires that the .Judge should record his 
finding and does not require that the finding 
should be supported by reason or that it 
should contain issues for decision, an order 
under the section is not invalid on the ground 
that no reasons are recorded. Lakshmichand 
Gandamal v. Emperor. 27 Cr. L. J. 1249 • 

98 I. C. 97 : A. I. R. 1927 Sind 89! 

^ S. 476 — Scope of— Order making com- 
plaint — Omission to state expressly that prose- 
cution was expedient in the interests of justice 
effect of. 

It is not necessary that the Court should 
state expressly that it was expedient in the 
interests of justice to prosecute the accused. 
Naurang Rai v. Emperor. 32 Cr. L. J. 60 • 
127 I. C. 859 ; I. R. 1930 Lah. 891 : 

A. I. R. 1930 Lah. 347. 

— S. 476 — Scope of — Order under S. 476 

made without taking evidence, legality — Oourl, 
power of, to order prosecution of person not 
party to proceedings. 

A Court, while proceeding under S. 476, 
Cr. P. C., is required to arrive at findings 
upon some evidence before it. If there is 
no evidence on the record and the Court 
proceeds to order the prosecution of a person 
for forgery in relation (to a •proceeding 
before it, the discretion vested in the Court 
under the section is illegally exercised and 
the order is liable to be set aside, S. 476 
confers jurisdiction upon an executing Court 
to order the prosecution of a person for 
forgery, even though not a party to the exe- 
cution proceedings, if the offence is brought 
to the notice of the Court in the course of 
the proceedings. Abdul Satlar v. Emperor. 

. 20 Cr. L, J, 94 : 
48 I. C. 894 : 1918 Pat. 352. 

S. 476 — Scope of— Order under, whether 

open to revision— Order against witness, whether 
can be passed — Penal Code Act (XLV of I860) 
Ss. 195, 465. 

An order passed under S. 476, Cr. P. C., by 
a Civil Court is not appealable and is not 
open to revision under Ss. 435, 438, Cr. P. C. 
No revision lies against an order of a Civil 
Court directing a prosecution for an offence 
under S. 195, Penal Code. An order under 
S. 476 for prosecution for an offence under 
S. 465, Penal Code, can be passed also against 
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himself under S. 480, Cr, P. Chcdi Lai v. 
Emperor. 25 Cr. L. J. 1127 : 

811. C. 951 :11 O. L.J. 358; 
A. I. R. 1924 Oudh 402. 

S. 480— Procedure, 

A Court proceeding under S. 480 of the 
Cr. P. C., must, in addition to other parti- 
culars, record the nature of the interruption 
or insult attributed to the accused. When 
the guilt or innocence of a person depends 
upon the exact words used by him, it is 
obviously the duty of the Magistrate to 
record them with a reasonable degree of 
precision. Dalip Singh v. Emperor. 

23 Cr. L. J. 9 : 
64 I. C. 377 : 2 Lah 308 : 
4 U. P. L. R. Lah. 9: 
24 P. L. R. 1922. 

Ss. 480, 482, 483 — Proper Procedure 

—Penal Code, S. 228 — Complaint by Sub-Regis- 
trar — Issue of process by Magistrate under S. 228, 
legality of. 

Where the Local Government has made no direc- 
tion as regards the Registrar or Sub-Registrar 
being a Civil Court within the meaning of 
Ss. 480 and 482, Cr. P. C., an offence under 
S. 228, Penal Code, if committed before a 
Sub-Registrar, cannot be dealt with under 
Ss. 480 and 482, that is to say, in the 
first instance, by the Court in which the 
offence is committed ; nor can the 
offence be dealt with outside the provi- 
sion made in Ss. 480 and 482. Prabhat 
Chandra Adhikary v. Emperor. 

31 Cr.L. J.942; 
125 I. C. 853 : 57 Cal. 1007 ; 
34 C. W. N. 56: 
A. I. R. 1930 Cal. 366. 

S. 480— Scope of — Debt Conciliation 

Board constituted under Punjab Belief of In- 
debtedness Act {VII of 1934), whether Court — 
Such Board, if can take action for contempt of 
Court committed before it. 

Under S. 16, Punjab Relief of Indebtedness 
Act, the Conciliation Board has the powers 
of a Civil Court with reference to the exa- 
mination of the parties and witnesses and 
their proceedings are judicial proceedings. A 
body so empowered must be a Court 

and its proceedings are judicial pro- 

ceedings. The Board, therefore, has juris- 
diction to take action against a party appear- 
ing before it for contempt of Court under 
S. 480, Cr. P. C., and fine him under S. 228, 
Penal Code. Budhu v. Emperor. 

39 Cr. L. J. 658 : 
175 I. C. 797 : 40 P. L. R. 218 : 
11 R. L. 147 : A. I. R. 1938 Lah. 366. 

S. 480— S'cope of— Contempt of Court — 

Duty of Judge— Mere talking outside Court 
and refusing to come up when called, whether con- 
tempt. 

In proceedings under S. 480, Cr. P. C., it is 
necessary that the record must show the 
nature^ and stage of the judicial proceeding 
in which the Court interrupted or insulted 
was sitting and the nature of the interrup- 
tion or insult. Talking outside Court in 
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-the verandah and refusing to come before 
the Court when -ordered by the Court by a 
chaprasi does not necessarily amount to an 
offence under S. 480, Cr. P. C. Where the 
record of certain proceedings under S. 480 
merely showed that the accused was called 
upon to show cause why he should not be 
punished under S. 480 for talking outside 
the Court in the verandah and refusing to 
come before the Court when summoned by 
a chaprasi ; Held, that the proceedings 
were irregular and the conviction of the ' 
accused could not be' maintained. Arumugam 
Chettyar v. Emperor. 30 Cr. L. J. 118 

113 I. C. 278 : I. R. 1929 Rang. 32 : 

'A. I. R. 1928 Rang. 280. 

— S. 481. 

See also (i) Cr, P. C., 1898, S. 3C9. 

(ii) Penal Code, 1860, S. 228. 

S. 481 — Nature of — Non-campliance — 

Effect. 

The directions contained in S. 481 are man- 
datory and the omission to record the par- 
ticulars mentioned in that section in any 
proceedings taken under S. 480, is fatal to 
such proceedings. In re ; Surendra Nath 
Banerjea. 4 Cr. L. J. 210 : 

10 C. W. N. 1062 : 4 C. L. J. 415. 

S. 481 — Statement of accused — Court’s 

duty to give opportunity. 

The expression “ statement (if any) of the 
offender ” in S. 481 indicates that the Court 
cannot compel the accused to make a state- 
ment ; but it does not mean that the Court 
should not give him an opportunity of making 
the statement. Krishna Chandra Bhowmick v. 
Emperor.' 24 Cr. L. J. 798 : 

74 I. C. 542 : 37 C. L. J. 535 ; 
A. I. R. 1923 Cal. 562. 

■■ — S. 481 — Statement of accused — Duty of 
Court. 

A conviction under S. 228, Penal Code, 
without giving the accused person an oppor- 
tunity of making a statement as required by 
S. 481, is illegal. Krishna Chandra Bhowmick 
V. Emperor. 24 Cr. L. J. 798 ; 

74 I. C. 542 ; 37 C. L. J. 535 : 
A. I. R. 1923 Cal. 562, 

S. 481 — Statement of accused — Failure to 

record. 

No person can be punished for contempt of 
Court, unless the specific offence charged 
against him is specifically stated and an op- 
portunity is given him of answering it. 
Krishna Chandra Bhowmick.^. Emperor. 

24 Cr. L. J. 798 : 
74 1. C. 542 : 37 C. L. J. 535 : 
A. I. R. 1923 Cal. 562. 

S. 481 (2) — Scope — Record, particulars 

of. 

Where a person making a noise in Court 
is charged with an offence under S. 228, 
Penal Code, the record convicting him must 
show the stage of judicial proceeding inter- 
rupted and the evidence must establish that 
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— — - — S. 476— Scope of. 

Ss. 476, 476-A, 47C-B, are not self-contained 
and the provisions of Chap. XXXI can be 
applied to the hearing of an appeal under 
S. 476-B. Janardana Itao v. Lnksfnni Nara- 
samma. (F. B.) 35 Cr. L. L 392 : 

147 I. C. 351 : 38 L. W. 940 : 
1933 M. W. N. 1476 : 65 M. L. J. 873 : 

57 Mad. 177 : 6 R. M. 130 ; 
A. I. R. 1934 Mad. 52. 

S. 476— .9coj)c of. 

The expression ‘Court’ in S. 476, Cr. P. C., 
means the particular Judge who heard the case, 
and does not include his successor-in-office. 
S. 470 contemplates that the oflicer before whom 
the alleged offence takes place, should make up 
his mind then and there to order a prosecution. 
It would not matter if the actual order be 
passed by his successor -in-oflicc, if the pre- 
vious otricer had left some indication of his 
opinion to order a prosecution. An order 
under the section would be bad if it were 
passed after a long time, even if the presiding 
officer had remained the same, Begu Singh v. 
Emperor. 5 Cr. L. I. 398 : 

11 C. W. N. 568 : 5 C. L. 1. 508 : 
I. L, R. 34 Cal. 551 : 2 M. L. T. 298. 

S. 476-B — Scope of. 

The jurisdiction of the Court of Session only 
arises under S. 476-B when a Court subordinate 
to it has directed the filing of a complaint 
or refused to make a complaint under S. 470 
or470-A. Wajid Ali v. Emperor. 

35 Cr. L. J. 824 : 

148 I. C. 1075 ; 8 Luck. 638 ; 
11 O. W. N. 490 ; 6 R. O. 495 : 

A, I. R. 1934 0udh344 (2). 

— — S. 476~Scopc of. 

The words “offence which appears to have 
been committed’’ in S. 470, Cr. P. C., mean 
that the facts before the Court unless rebutted 
.show that an offence has neen committed. 
Ram Charon Doss v. Emperor. 

26Cr. L.J. 1126 : 
88 I. C. 358 : 23 A. L. J. 515 : 
A. I. R. 1925 All. 544. 

S. 476— Scope of. 

There is nothing in S, 470, Cr. P. C., to suggest 
that a Court making a complaint can only act 
on statements made on oatl) before it. All 
that S. 470 lays down is that it should “appear” 
to the Court that an offetice has been commit- 
ted, and if a resposible dOicer in the position 
of a Senior Subordinate Judge makes a report 
that certain statements made on oath arc 
false, it would be sufficient to make it “appear” 
for the purposes of this section that an offence 
of perjury has been committed. Jai Ram v. 
Emperor. 41 Cr. L. J. 701 : 

188 I. C. 863 : 42 P. L. R. 40 (2) : 
13 R. L. 66 : A. I R. 1940 Lah. 203. 

S. 476— Scope of — Time ■’.oilhin xohich 

proceeding should he taken — Limitation. 

There is nothing in S. 470, Cr. P. C., which 
requires a Court to take action, if at all, im- 
mediately after the conclusion of the case in 
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which the offences are said to have been com- 
mitted or within any fixed time Iherea fter. 
Tilak Pandey v. Emperor. 16 Cn L T 465 • 
29 I. C. 97 : 13 A. L. J.‘ 466 ,• 
37 All. 344 : A. I. R. 1915 All. 135. 


S. 476 — Scope of. 

Where a Magistrate acting under S. 476, Cr.P.C. 
considers that a complaint should be made* 
it would be open to him to include in that 
complaint not merely offences which are referr- 
ed to.in S. 195, Cr. P. C., but also other offences 
such as one under S. 101, 1.P.C. S. 476, Cr.P.C., 
is an enabling section and does not debar 
a Magistrate from including in his complaint 
otlier sections of the I. P. C. Nor would it 
debar the Magistrate to whom the complaint 
was persented from issuing process under 
otlier sections of the I. P. C., if from the facts 
alleged, offences under other sections appeared 
to have been committed. Dkarmumal Teumal 
V. Tciinmal Lekhraj. 41 Cr. L. J. 821 : 

190 I. C. 119 : 1940 Kar. 500 : 

13 R. S. 52 : A. I. R. 1940 Sind 133. 


S. 476~Scope of. 

Whore offences under Ss. 193, 465, 471 were 

alleged to be committed before Assistant 

Collector and the District Magistrate directed 
llie prosecution regarding the offences, held 
that the District Magistrate’s order was 
without jurisdiction and could not be justified 
either under S. 195 or S. 476, Cr. P. C. Tota 
Raxn V. Emperor. 9 Cr. L. J. 180 : 

1 1. C. 220. 

S. 476-B— Scope of— Appellate order 

under S. 476-B— Second appeal to High Court, 
whether maintainable. 

S. 470-B, Cr. P. C., contemplates an appeal 
from an order by the original Court under 
S. 470, or from an order by a superior Court to 
which that Court is subordinate under S. 476, 
but it does not provide for a second appeal 
to the High Court from an appellate order 
passed by a lower Court under S. 47G-B. 
Ma On Khin v. N. K. M. Firm. 

28 Cr. L. J. 937 : 
105 I. C. 457 : 5 Rang. 523 : 
A. I. R. 1927 Rang. 313. 

S. 476-B— Scope of. 

S. 470-B is not e.xhaustive. Surendra Nath v, 
Susil Kamar. 33 Cr. L. J. 38 ; 

134 I. C. 1063 : 35 C. W. N. 775 : 59 Cal. 68 : 
I. R. 1932 Cal. 23 : A. I. R. 1931 Cal. 604. 

Ss. 476, 195-^Scope of— Entry must 

have been fabricated for purposes of being used 
in proceedings though actual user is not necessary. 

Before action can be taken on an application 
under S. 470, read with S. 195, against a 
person for having fabricated evidence by 
making false entry, there must be some 
satisfactory evidence that the entry was 
fabricated for the purpose of being used in 
proceedings though the actual use is not 
necessary. Gopaldns Khelriya v. Jnanendra 
Nath Dawn. 40 Cr. L.J. 450; 

180 I. C. 586 : 11 R. C. 702 : 
A. I. R. 1938 Cal. 677. 
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Refusal to live with husband. 

Refusal to maintain. 

Residence. 

Restitution of conjugal rights. 

Review. 

Revision. 

Scope. 

Scope of. 

Second application. 

Separate maintenance. 

Stay. 

— : Subsequent civil suit, maintainability 

of. 

“ Sufficient cause ” meaning of. 

Sufficient means. 

Unable to maintain. 

Variation of order. 

Wife — Ill-treatment— Separate main- 
tenance. 

Wife’s right of maintenance. 

S. 488. 

See also (i) Rurmese Buddhist Law. 

(n) Cr. P. C. 1898, Ss. 4 (6 and c), 
135, 335, 342, 355, 403, 
528. 

S. 488— Adultery, as ground for refus- 
ing maintenance. 

A Court may refuse to make an order for 
maintenance of a wife where she had deserted 
her husband improperly and had committed 
adultery, although at the time of making the 
application, she was not living in adultery, 
or where she had been expelled from caste on 
account of adultery and had thereby made 
it impossible for her husband to keep her 
with him without himself losing the society 
of his fellow eastemen. Ram Aular v, 
Raghurai. 27 Cr. L. J. 1190 : 

97 I. C. 950 ; 3 O. W. N. 717 : 
A. I. R. 1926 Oudh 604. 

S. 488 — Aditlleri/, charge of — Procedure. 

In a case of maintenance, the respondent who 
puts forward a charge of *' living in adultery ” 
against the petitioner as his only defence to 
the claim for maintenance ought to begin his 
case and the petitioner against whom this 
charge is made, ought to have an opportunity 
of adducing rebutting evidence. Kisla Pillai v. 
Amirthammal. 39 Cr. L. J. 951 : 

177 I. C. 819 : 1938 N. L. J. 299 : 11 R. N. 174 : 

A. I. R. 1938 Nag. 529. 

S. 488 — Adultery —Meaning of. 

A solitary act of adultery on the part of the 
wife will not entitle the husband to 
discontinue a maintenance allowance already 
fixed by the Court under S. 488. Gopaldeo v. 
Ratni. 30 Cr. L. J. 403 : 

115 I. C. 161 : 1. R. 1929 Nag. 97 : 

A. I. R. 1929 Nag. 238. 

^S. 488 — Adultery — Meaning of. 

“ Living in adultery ’’ means something 
quite different from living an unchaste life. 
The principle is that a husband is absolved 
from the obligation to maintain his wife when 
his wife has a dr facto protector with whom 
she lives and by whom she is being maintained 
^ as if she were his wife. The obligation of a 
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husband to maintain his . wife arises from the 
anxiety of the Legislature to protect deserted 
wives from the bitter necessity of earning a 
living by trading on their sex. It obviously 
is not the law that a man may desert and 
neglect his wife and thus tempt her. to 
unchastity and then resist her claim to be 
maintained by him on the ground that she is 
unchaste. A. T. Lakshmi Ambalam v. 
Andiammal. 39 Cr. L. T. 228 : 

172 I. C. 811 : 1937 M. W. N. 1131 : 
1937 2 M. L. J. 885 : 46 L. W. 766 : 

10 R. M. 497 : A. I. R. 1938 Mad. 66. 

S. 488— Adultery — Meaning of . 

The clear implication from the words “ living 
in adultery ” in S. 488, Cr. P. C., is that, 
unless the wife is actually living in adultery 
at or about the time of the application, she 
is not disentitled to obtain maintenance. 
Continued adulterous conduct is what is meant 
by “ living in adultery ”. The question, 
therefore, for the Magistrate to decide in such 
a case is whether there had been such adul- 
terous conduct on the part of the wife at or 
about the time of the application, that is to 
say, shortly before or shortly after the 
application was made, interpreting the word 
shortly in a reasonable manner. Kista Pillai 
v. Amrithammal. 39 Cr. L. J. 951 : 

177 I. C. 819 : 1938 N. L. J. 299 : 

11 R. N. 174 ; A. I. R..1938 Nag. 529. 

S. 488 -Adultery— Meaning of. 

The expression “ living in adultery ” in 
S. 488 (5) points to a continuous course of 
conduct and not merely to isolated acts of 
immorality. Therefore, although a woman 
has given birth to an illegitimatb child, it is 
open to a Magistrate, to find that apart from 
that circumstance, she is not “ living in adul- 
tery ”. Jalindra Mohun Banerji v. Gouri 
Bala Debi. 26 Cr. L. J. 1184 : 

88 I. C. 608 : 29 C. W. N. 647 : 

. A. I. R. 1925 Cal. 794. 

S. 488— Amount of maintenance. 

A Magistrate has no jurisdiction under S. 488, 
to make an order for payment of maintenance 
at a rate exceeding Rs. 100 per month. Pal- 
merino v. Palmerino. 28 Cr. L. J. 51 : 

99 I. C. 83 : 28 Bom. L. R. 1299 : 
‘ A. I. R. 1927 Bom. 46. 

S. 488— Amount of maintenance— Bur- 
mese Buddhist. 

Under Burmese Buddhist Law the wife has 
one-third share if not one-half in what the 
husband earns ; one-fifth of the salary of the 
husband (i.e. Rs. 30) was therefore granted as 
maintenance. Ma Pwaioyin v. Mamy Ba 
Thin. 

1 Bur. L. J. 124 : A. I. R. 1923 Rang. 100. 

— S. 488— ^mo7tnl of maintenance— Con- 

siderations. 

While fixing maintenance under S. 488, some 
reference should be had to the means of the 
person required to maintain the wife. The 
section does not contemplate a mere mainten- 
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by a party before it, it is entitled to make a 
complaint and there is no reason why the 
complaint should be stayed till the final dis- 
posal of the appeal which may pass through 
more Courts than one. Nagendra JSIath Chakra- 
varly v. Emperor. 31 Cr. L. J. 1154 ; 

127 I. C. 64 : A. I. R. 1930 Cal. 578. 

— S. 476 — Stay of proceedings . 

The mere pendency of a civil appeal is not 
in itself sufficient ground for staying criminal 
proceedings under S. 476, Cr. P. C. In re : 
Kcshav Narayan Manolkar. 13 Cr. L. J. 848 : 

17 I. C. 720 : 14 Bom. L. R. 968. 

S. 476 — Stay of proceedings. 

Where a document produced is found by the 
trial Court to be a forged one and a complaint 
is made under S. 476, the question whether his 
prosecution should be stayed or not till the 
disposal of an appeal from the decision of the 
Court of first instance, depends on the balance 
of convenience in the circumstances of each 
particular case. Sachet Singh v. Emperor. 

32 Cr. L. J. 584 : 
130 I. C. 651 ; 32 P. L. R. 303 : 

I. R. 1931 Lab. 331 : 
A. 1. R. 1931 Lab. 49. 

^ Ss. 476, S61-A — Stay of proceedings — 

Offence committed in course of suit— Complaint 
by Civil Court — Appeal from dcaee. 

Interests of justice require that a Criminal 
Court trying a case against a person in res- 
pect of an offence committed by him in a civil 
case, on a complaint made under S. 476, 
Cr. P. C., should stay pronouncing its judg- 
ment, where an appeal has been preferred 
from the civil case and the subject-matter of 
inquiry in the criminal trial is also in issue in , 
the appeal. Kalu Mol v. Emperor. 

28 Cr. L. J. 778 : 
104 I. C. 106 : A. I. R. 1927 Lab. 669. 

S. 476 — Stay of prosecution, pending 

civil appeal— Finding of Criminal Court — Ejfcct 
in civil appeal. 

IVhcrc a Subordinate Judge, District Judge or 
Sessions Judge of experience makes an order 
that a party or witness in a civil case shall 
stand his trial under S. 476, Cr. P. C., the 
prosecution should not be stayed because of an 
appeal pending agaiiist the civil case, if the 
appeal is not likely to be decided soon. At the 
same time, the decision arrived at by the 
Magistrate should not have any effect upon the 
Court which may hear the civil appeal, rather 
the decision of the iMagistratc in that matter 
is not relevant evidence to produce and bring 
before the Appellate Court. Anrudh Kumar v. 
Emperor. 23 Cr. L. J. 84 : 

65 I. C. 436. 

S. 476 — Successor-in-off ice — Whether 

can order. 

A Magistrate who succeeds another may, in 
pronouncing judgment in a case heard partly 
by himself and partly by his predecessor, order 
the prosecution of a witness for having given 
false evidence before bis predecessor ; as, 
though the perjury' is not actually committed 
in his presence, yet it is committed in a case I 
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he has been trying and has been brought 
under his notice in the course of a judicial 
proceeding. 3'Ia Ma v. Emperor. 

12 Cr. L . J. 521 : 

12 I. C. 289 ; 4 Bur. L. T. 246. 

S. 476 — ‘Such Court’, meaning af — 

Court of Subordinate J udge, 'whether permanent 
Court. 

The use of the words “such Court” in S. 476, 
Cr. P. C., makes it clear that the Court em- 
powered to take action under that section is 
the same Court before which the offence has 
been committed or under whose notice the 
offence has been brought in the course of 
judicial proceedings. Subordinate Judge is 
competent to continue an enquiry under S. 476 
begun by his predecessor. Tara Chand v. Em- 
peror 23 Cr. L. J. 451 : 

67 I. C. 723 : 65 P. L. R. 1922 : 

A. I. R. 1922 Lab. 479. 

S. 476— ‘ That Court ’, significance of. 

Although the words ‘ that Court ’ in S. 476, 
Cr. P. C., relate back to the Civil, Revenue 
or Criminal Court mentioned at the beginning 
of the section, once poceedings have been called 
for by a High Court in revision, anoT it is 
apparent that an offence referred to in S. 195, 
Sub-s. (1), Cl. (6) or Cl. (cl, Cr. P. C., has 
been committed in relation to the proceedings 
then before it, the High Court as a Criminal 
Court has power to make a complaint though 
the offence complained of was not committed 
in the course of proceedings in the High Court. 
Emperor v. Ivor Henry Bridgnell. 

38 Cr. L. J. 1002 : 

170 I. C. 891 : 10 R. S. 81 : 

A. I. R. 1937 Sind 193. 

S. 476— Want of complaint — Illegality 

of- 

The absence of a complaint in writing as 
required by S. 476, Cr. P. C., is an illegality 
which vitiates the trial. Tularin Marwadi v. 
Emperor. 28 Cr. L. J. 388 : 

100 I. C. 1044 : A. I. R. 1927 Nag. 184. 

S. 476— Witness. 

Even w’herc no oath is administered to a wit- 
ness in a judicial proceeding in a Court of 
Justice, the witness is bound to state the truth, 
and if he fails to do so, he is guilty of an offence 
under S. 193 of the Penal Code. Moti ''Ram v. 
Emperor. 26 Cr. L. J. 566 : 

85 I. C. 710 : A. I. R. 1925 All. 410. 

S. 476 — Witness, prosecution of— Penal 

Code, S. 193— Sanction to prosecute for perjury 
before conclusion of trial. 

Where a witness made a statement in his 
examination which he was not expected to 
make by the prosecution, whereupon he was 
declared hostile and subjected to cross-exami- 
nation, and upon the conclusion of his de- 
position, the Magistrate directed his prosecu- 
tion in respect of certain statements made 
by him in the course of his deposition under 
S! 193, Penal Code, the Magistrate presumably 
acting under S. 476, Cr. P. C. : Held, that 
I the Magistrate was not justified before the 
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moved to set aside order — Court cannot re- 
fuse to* collect on ground of illegality of 
order. - Hakim Devi v. Sham Singh. 

32 Cr. L. J. 993 : 
132 1. C. 854 : 1. R. 1931 Lah. 694. 

~S. 488 Arrears of maintenance, 

recovery of. 

Proviso 2 to Sub-cl. (3) of S. 488 only means 
tliat a person in whose favour an order for 
maintenance has been made must, to enable 
her to recover arrears of maintenance, apply 
to the Court to recover such arrears within 
one year from the date the arrears became 
due. She cannot allow arrears to accumulate 
indefinitely and apply for the recovery of 
those arrears for the first time after several 
vears. Chetibai v. Naroomal Slieboomal. . 

39 Cr. L. J. 847 : 
176 I. C. 863 : 11 R. S. 42 ; 
A. I. R. 1938 Sind 151. 

S. 488 — Arrears of maintenance— Right 

to recover. 

The Magistrate sliould ascertain in each 
case under what circumstances the arrears 
came to accumulate, and if there was no 
good reason why the application for recovery 
should not have been made with greater 
promptitude, whether it would be equitable 
and in accordance with the spirit of the 
Cr. P. C., to enforce payment of the ac- 
cumulation. The Magistrate should also con- 
sider whether lie should enforce payment 
of any part of the arrears w'here, in his 
opinion, it is not proper to enforce pay- 
ment of the whole of the arrears. Mi Mya 
v. Nga Padon. 11 Cr. L. J. 79 (b) ; 

4 I. C. 933 ; U. B. R. 1907—9, 11, Cr. P. 21. 

S. A3S— Arrears, nature of . 

It is doubtful whether a person arrested 
in pursuance of an order for maintenance 
under S. 488 (3) can be said to be arrested 
in execution of a decree of any Court, 
Mariam BiBi v. A. E. Motala. 33 Cr. L. J. 435 : 

137 I. C. 36 : 10 Rang. 71 : 
I. R. 1932 Rang. 90 : A. I. R. 1932 Rang. 51. 

S. 488 — Buddhist Lava — Divorce, what is. 

Although a divorce can be effected by 
mutual consent, without the intervention of 
a Court and without a formal document, 
there must be some formal and mutual 
agreement. Maung Tinsavo v. Mi Thein Mya. ' 

1 Cr. L. J. 995 ; 
10 Bur. L. R. 255. | 

S. 488 — Buddhist Lava — Husband’s liabi- 
lity for seperatc maintenance of wife. 

A wife who is driven away from her hus- 
band by his cruelty, cannot be said to have 
“left the house not having affection for the 
husband” within the meaning of .the Dham- 
mathats. A w'lfe who refuses to rejoin her 
husband without suffiicient reason or who 
is living apart from her husband by mutual 
consent is not entitled to maintenance ; but 
a husband under Burmese Buddhist Law, 
who is bound to maintain his w’ife, cannot 
evade that liability by declaring that- the 
marriage has been dissolved by reason of 
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I the wife’s absence from him. Thein Me v. 
Po Gywe. 18 Cr. L. J. 767 : 

41 1. C. 143 : 9 L. B. R. 44 : 
10 Bur. L. T. 212 : A. I. R. 1918 L. Bur. 121. 

S. 488 — Buddhist Law, valid marriage , 

what is. 

Under Burmese Buddhist Law, there is noth- 
ing to prevent a boy of tbe age of 16 from 
contracting a valid marriage without the 
consent of his parents or guardians. In the 
case of a virgin under 20 years of age, the 
consent of her parents or guardians is neces- 
sary to constitute a valid marriage, but the 
consent may be implied from their conduct 
and the consent, though subsequently given 
or implied, would convert the connection 
into a valid marriage which the Courts would 
recognize with effect from the date of the 
inception of the connection. A boy of 17 ' 
years of age, eloped with .a girl of the 
same age with the intention pf marrying 
her and cohabited with her, without any 
objection from the girl’s relatives : Held, that 
there was a valid marriage and the boy was 
liable to pay maintenance to the girl 
under the provision of this section of the 
Cr. P. C. Ma E Sein v. Maung Hla Min, -- 

27 Cr. L. J. 725 : 
95 I. C. S3 : 4 Bur. L. J. 258 : 
A. 1. R. 1926 Rang. 88. 

S. 48S~Buddhisi Law— Valid marriage. 

Where it is sought to establish a marriage 
between a Chinese Buddhist and a Burmese 
Buddhist woman, it must be shown that the 
practices the husband followed differ from 
those followed by the Chinese Buddhists and 
are the peculiar characteristics of Burmese 
Buddhists. No presumption as to his being a 
Burmese Buddhist can be drawn from the fact 
that he bears a Burmese name. Maung Tun 
Tha V. Ma Pu. ■ 11 Cr. L. j. 654 : 

8 I. C. 452 ; 3 Bur. L. T. 67. 

S. 488 — ^Buddhist monk — Liability to 

support child. 

Under Cr. P. C. a father cannot get rid of his 
statutory obligation to support his child, on 
_the plea that he is a Buddhist monk. The 
Cr. P. C. overrides the personal law whenever 
it conflicts with it. U Thiri v. Ma Pwa Yi. 

24 Cr. L. J. 368 : 
72 I. C. 368 : 4 U. B. R. 1922 138 : 

A. I. R. 1923 Rang. 131. 

^S. ^ 488 — Cancellation of order — 

Daughter becoming able to maintain herself — 
Maintenance order in favour of daughters — 
Daughters able to maintain themselves — Cancella- 
tion of order. 

Where a father is ordered to make an allow- 
ance for the maintenance of the daughters, but 
it is subsequently found that the, daughters 
have become qualified to maintain themselves, 
the order may be discharged notwithstanding 
that the daughters are desirous of continuing - 
their education or are reluctant to work for 
their living. Ma Yu v. G. D. F. Coloquhoun. 

19 Cr. L. J. 160 : 
43 I. C. 448 : A. I. R. 1918 L. Bur. 28. 
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S. 478 — Power of Hcociiuc or Civil Courl 

to commit offender to Sessions. 

A Civil or Revenue Court has jurisdiction to 
take action under S. 478, Cr. P. C., when an 
offence is committed before it in any proceedings 
though when the offence is only brought to 
its notice, the Court has only jurisdiction when 
it is brought under its notice in llic course of 
judicial proceedings. Laehhman Prasad Joshi 
V. Emperor. 31 Cr. L. J. 679 : 

124 I. C. 364 : 6 O. W. N. 953 : 
5 Luck. 435 : A. I. R. 1930 Oudh 78. 

S. 478 — Power to commit offender to 

Scssions~U. P. Land lievcJiuc Act {III of 1901) 
Ss. 40, 4S — I\Iutation proceedings — Offence com- 
mitted before Uevenue Officer — Power of Officer to 
commit offender to Sessions. 

A Revenue OlTiccr conducting mutation pro- 
ceedings on a disputed succession under the pro- 
visions of S., 40, U. P. Land Revenue Act, 1901, 
acts as a Revenue Court within the meaning 
of S. 48 of the said Act and has power under 
S, 478, Cr. P. C., to commit to Sessions a person 
who has committed an offence before him in 
the course of such proceedings. Laehhman 
Prasad Joshi v. Emperor. 31 Cr. L. J. 679 : 

124 I. C. 364 : 6 O. W. N. 953 : 
5 Luck. 435 ; A. I. R. 1930 Oudh 78. 

S. 478 — Scope — Proceedings under 

S. 410 — Po'WCT of Civil Court to commit to 
Sessions Court. 

A Civil Court which has started proceedings 
under S. 470 of the Cr. P. C., has an 

option under S. 478 of the Code, where it 
finds that an offence triable exclusively by 
a Court of Session has been committed, 

cither to send a case to a Magistrate or to 
commit it to the Court of Session, and is 
not debarred from exercising that option 

because by passing an order under S. 478, 
the accused is deprived of a right of appeal. 
Eameshwar Lai v. Emperor. 

103 1. C. 204: 
25 A. L. J. 555:49 All. 898 : 
A. I. R. 1927 All. 571. 

S. 478— Scope of. 

The existence of a previous sanction, granted 
to a private individual under S. 105, 

Cr. P. C., upon which no action has been 
taken, is no bar to the institution of proceed- 
ings by the Civil Court under S. 478 through 
its Karkun. Emperor v. Nagji Chcldbhai. 

TO Cr. L. J. 431 : 

3 I. C. 962 ; 11 Bom. L. R. 855 : 34 Bom. 88. 

S. 480. 

See also (i) Contempt of Court. 

(n) Cr. P. C., 1808, Ss. 2:J4, 
:}(•!), 470. 

Ss. 480, 482— Drawing^ up proceed- 
ings on same day that offenee is committed. 

S. 482 does not require the Magistrate to 
draw up proceedings on the same day that the 
offence is committed. The .section need not 
be read along with S. 480, Cr. P. C. Bepin 
Cliandra Pal v. Emperor. 7 Cr. L. J. 95 ; 

7 C. L. J. 63 : 35 Cal. I6I. ' 
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Ss, 4go, 481, 482— Duly of Magistrate. 
The accused insulted a Sub-Registrar and 
caused obstruction while he was discharging 
: his duties. The Sub-Registrar complained to 
the District Registrar who was also the 
District Magistrate for prosecuting the 
accused under S. 228. The District Registrar 
sent the case to Sub-Divisional Magistrate 
and the latter issued process under S. 228, 
Penal Code. On an application to the High 
Court for , quashing the proceedings: Held, 
that the proceedings under S. 228 could not 
be continued but the proceedings could not 
be quashed ns it was open to the Magistrate 
to find, tliat the accused was guilty of any 
other offence triable as a summons ease. 
Prabhal Chandra Adhikary v. Emperor. 

31 Cr. L. T. 942 : 

125 I. C. 853 : 34 C. W. N. 56 : 

57 Cal. 1007 : A. I. R. 1930 Cal. 366. 

S. 480 — Power of Court to proceed 

under — Penal Code, Ss. 179, 193— Witness, 

prosceution of — False answer to question — Refusal 
to answer question. 

Where a witness on being asked the name 
of his paternal grandfather, replies that he 
does not remember it, it is not a refusal to 
answer the question and the witness cannot be 
proceeded against under S. 179, Penal 
Code, read with S. 480, Cr. P. C., although if 
the answer is f.alse, the witness could be 
prosecuted under S, 193, Penal Code. Kallu 
v. Emperor. 27 Cr. L. J. 252 : 

92 I. C. 523 : A. I. R. 1926 Lah. 240. 

S. 480— Power of Courl to punish — 

Conlempl—Walking with creaking shoes near 
the Court room. 

A Court can punish a person under S. 480, 
Cr. P. C,, only in respect of the offences 
enumerated therein. The mere fact that a 
person walked with creaking shoes on his 
feet near the Court room is not a wilful act of 
contempt so as to be punishable under the 
section. In re : Dcvaluri Viraijtja. 

9 Cr. L. J. 309 : 

1 1. C. 560 : 5 M. L. T. 286. 

S. 480— Power of Sessions Judge- 

Penal Code, S. 179— Witness refusing to answer 
irrelevant question — Procedure. 

During the course of cross-examination as a 
witness in the Sessions Court, the applicant 
refused to disclose what an assessor acting in 
the case had said in answ'cr to a question put 
by the applicant. The Sessions Judge, there- 
upon, acting under S. 482, Cr. P. C., forwarded 
the ease to the District Magistrate to try the 
applicant on a charge under S. 179, Penal 
Code ; Held, (1) that the action taken by the 
Sessions Judge avus injudicious, as the question 
which the applicant had refused to answer 
had no bearing on the facts of the ^ case 
which was being tried ; (2) that even if the 
applicant was tcclmically guilty of an offence 
under S. 179, Penal Code, he could have 
been dealt with by the Sessions Judge 
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S. 488 — "Child”, vicaning of— Child 

allaining majoritij — Right to maintenance. 

The word "child” in S. 488 means a person 
who has not attained the age of majority. 
Under S. 488 a child who has attained 
majority, is not entitled to claim mainten- 
ance from his father ns he is capable of 
earning his own livlihood. Gangaramsa v. 
VisJmusa. 23 Cr. L. J. 167 : 

65 I. C. 631 ; A. I. R. 1922 Nag. 249. 

S. 488— C/jtW, meaning of — Right to 

maintenance on attaining majority. 


Cr, P. CODE (1898), S. 488 

time of tlie application the father is neglect- 
ing or refusing to support his offspring. 
If a fatlicr offers to maintain Iiis son on 
condition that he lives with him, the Magis- 
trate should refrain from passing an order 
against the fatlicr until he has had an 
opportunity at least of proving tliat the 
offer is made in good faith. Sardar Muhammad 
V. Nut Muhammad. 18 Cr. L. J. 811 : 

41 I. C. 331 : 22 P. R, 1917 Cr. : 
16 P. W. R. 1917 Cr. : 
A. 1. R. 1917 Lah. 213. 

S. 488— C/;j7d — Offer to maintain. 


The word 'child' in S.,488 merely ex- 
presses a relationship which may exist whe- 
ther the child is under the age of majority 
or over the age of majority. A child which 
has reached majority may, for some reason, 
be unable to maintain itself, in which ease 
the parent will, under S. 488, be liable to 
maintain it. Ma E. Mya v. U. Ko Ko Gyi. 

39 Cr. L. J. 14 : 

171 I. C. 800 : 10 R. Rang. 192 : 

A. I. R. 1937 Rang. 370. 

S. 488 — "Child”, meaning of— Right to 

maintenance on attaining majority. 


When a child is in the custody of his 
mother, and the father has not, before the 
receipt of the summons, either asked for the 
custody of the child or offered to provide 
for him in any way, he must be held to 
have neglected to maintain the child ; and 
an offer made in Court to maintain the 
j child on condition that it lives with him 
I will not lake away the Magistrate’s jurjs- 
I diction to order the father to pay for the 
! child’s maintenance. Mi Gauk v. Nga Po IJmi. 
i 2Cr. L.J.830: 

I U. B. R. 1905 Cr. P, C. 39 : 

12 Bur. L. R. 33. 


The word “child,” in S. 488 simply means 
son or daughter, and reference to age is 
purposely omitted therein. Therefore, any 
son or daughter is entitled to claim main- 
tenance, whatever his or her age may be, 
so -long as he or she is unable to maintain 
himself or herself. Bhagat Singh v. Emperor, 

11 Cr. L. J, 427 : 
6 I. C. 960 : 28 P. W. R. 1910 Cr. 

S. 488— C/iild, meaning of. 

The word child in S, 488 means one who 
has not attained the age of majority. Krishna- 
samii Iyer v. Chandravadhana. 

14 Cr. L. J. 525 : 
20 I. C. 1005 : 1913 M. W. N. 695 : 
14 M. L. T. 224 : 25 M. L. J. 349. 

S. 48S — Child— Neglects to maintain, 

lohat is. 

Under S. 488 the neglect or refusal may be 
by words or by conduct. It may Ijc express 
or implied, and when the opponent has 
denied the paternity of a child, that is a 
fact from which Court may infer neglect to 
maintain. Where the paternity and the 
neglect are established a maintenance order 
should be made. Mst. IJidayat Khatun v, 
Mahomed Hayat. 14 Cr. L. J. 303 : 

19 I. C. 959 : 6 S. D. R. 208. 

S. 488— Cln'fd — OjQfcr to maintain — 

Maintenance for son — Past neglect, effect of — 
Magistrate, duty of. 

When an application is made under S. 488 
by a child, it is the duty of the Magistrate 
to enquire, first, as to whether the child is 
unable to maintain itself; secondly, if the 
father is in a position to support his child, 
and thirdly, whether the father is neglecting 
to maintain his child. Past neglect of his 
duty to support his child may be a cogent 
factor in coming to a finding that at the 


S. 488— C/iild— OjCTsprfng of Samban- 

dham— illm'ufcnoncc. 

The offspring of a Sambandham arc entitled 
j to maintenanee from their mother and not 
1 from their fatlicr provided the mother has 
sunicient means to maintain them. But if 
' the mother is not in a position to maintain 
! them witlioul an allowance from tlic father, the 
latter is liable to pay the allowance. In re: 
Bharala Ayyar. 25 Cr. L. J. 370 : 

, 77 I. C. 418 : 19 L. W. 275 : 

j - 46 M. L. J. 324 : 1924 M. W. N. 305 : 

34 M. L. T. 167 : A. I. R. 1924 Mad. 549. 

S. 488— Child — Refusal to maintain, 

what is. 

In the ease of a minor child living with its 
guardian, the condition imposed by the father 
that he would maintain it only if the child 
went to reside with him is tantamount to a 
refusal to maintain llic child. Zauhra Bi v. 
Muhammad Yusaf. 32 Cr. L. J. 247 : 

129 I. C. 216 (2) ; 32 P. L. R. 143 : 

I. R. 1931 Lah. 152 : 
A. I. R. 1930 Lah. 1043. 

S. 488 — Child — Right of maintenance. 

Where a father is willing to kccji and maintain 
his children, the mere fact that they arc of 
tender yeans is no ground for withholding them 
from his custody and ordering their mainte- 
nance under S. 488. Sultan v. Mahtah Bihi. 

27 Cr. L. J. 1319 : 
98 I. C. 391 : 27 P. L. R. 233 : 
A. I. R. 1926 Lah. 536. 

S. 488 — Child — Right to maintenance. 

An order under S. 488 for maintenance of a 
child cannot be passed against a father unless 
it is proved that he has neglected or refused 
to maintain it. Jagan Nath v. Koshallia Devi. 

28 Cr. L. J. 415 : 
101 1. C. 191 : A. I. R. 1927 Lah. 430. 
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such intorniption was intentional as such vital 
irregularities in procedure are not cured by 
S. 537. hi re : Kukati Narasa Reddi. 

15 Cr. L. J. 621 : 
25 1. C. 629 : A. 1. R. 1915 Mad. 330. 

— : S. 482. 

Sec also (i) Calcutta Municipal Act, 
1899, S. 449. 

(ir) Cr. P. C., 1898, Ss. 234, 470. 
S. 482 — Scope — Order — Delay — Effect. 

Under S. 482 the Court does not dispose of 
the offence, but it merely makes a complaint. 
There is no reason vrhy the Legislature .should 
desire to limit the right of a Court to make 
a complaint by the extraordinary provision 
that unlike a private complainant a Court 
should only be allowed to complain on the 
day on which the offence takes place. An 
order under S. 482 passed subsequently is not, 
therefore, invalid. Emperor v. Malkhan Singh. 

38 Cr. L. J. 55 : 
165 I. C. 698 : 1936 A. L. J. 1056 : 

9 R. A. 311 : 1936 A. W. R. 879 : 

A. I. R. 1936 All. 762. 

Ss. 482, 476 — Application of. 

An application under S. 470 was made 
to the Subordinate .Judge to file a complaint 
against the defendants for an offence under 
S. 17.5, 1. P. C. The Court was abolished 
and the application was transferred to the 
District Court and it was dismissed on the j 
ground that S. 470 was not applicable. But ! 
a complaint w.as made under S. 482 ; Held, 
that the complaint was not competent as 
the District Court did not order the produc- 
tion of any document, ‘nor could the alleged 
offence under S. 175, I, P. C., be said to have 
been committed in the view or presence of 
the District Court. Emperor v. Ayanchcri 
Kovilagath Sankara Varma Rajah. 

41 Cr.L. J. 465 : 

187 I. C. 470 : 1940 1 M. L. J. 272 : | 
51 L, W. 230 : 1940 M. W. N. 240 (1) : 

12 R. M.738. 

S. 486. 

Sec Penal Code, S. 228. 

S. 487. 

See also Cr. P. C., 1898, Ss. 144, 195 

(1) {b). 

S. 487 — Interpretation — Try, meaning. 

The word “ try” as used in S. 487 includes 
the hearing of an appeal. Krishnappa v. 
Emperor. 25 Cr. L. J. 713 ; 

81 1. C. 201 : A. I. R. 1924 Nag. 51. 

S. 487— Prohibition. 

By virtue of S. 487, the Tahsildar has no juris- 
diction to complain to himself against and try 
a person for, an offence referred to in S. 195 
(!) («), Cr. P. C., which has been committed 
before himself or in contempt of his authority. 
Phalwnn Singh v. Emperor. 27 Cr. L. J. 1314 : 

98 I. C. 416. 

— S. 4i7 —Prohibition — Presidency Magis- 

trate — Poxoer to try case of disobedience of his 
own order. 
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A Presidency Magistrate has no jurisdiction 
to try a ease unde.- S. 133, Penal Code, when 
tlie order wliich is alleged to have been dis- 
obeyed w.Ts an order'which he had himself 
passed. Lcakut TIossein v. Emperor. 

7 Cr. L. J, 103 ; 
7 C. L. J. 70 : 3 M. L. T. 154. 

S. 487 — Prohibition — Sanction by 

Sessions Judge ~J arisdiclion to hear appeal. 

The provisions of S. 487 are mandatory 
and a Sessions .Judge who grants sanction 
for the prosecution lias no jurisdiction to 
hear an appeal against tlie conviction for 
the offence in respect of which sanction was 
granted. Krishnappa v. Emperor. 

25UCr. L. J. 713 : 
81 I. C. 201 : A. I. R. 1924 Nag. 51. 

S. 488, 

Adultery. 

Amount of maintenance. 

Appeal. 

Application. 

Arrears of maintenance. 

Arrest, nature of. 

Buddliist Law. 

Buddliist Monk. 

Cancellation of order. 

Child. 

Chinese Customary Law. 

Civil Court decree. 

Compromise. 

Conditional order. 

Consent order, 

Costs. 

Discretion. 

Divorce, 

Enforceability of order. 

Evidence. 

Execution of order. 

Ea: parte order. 

Ex parte proceedings. 

Further inquiry. 

— Hindu Law. 

Husband and wife. 

Illegitimate child. 

Imprisonment. 

Jurisdiction. 

Living separate by consent. 

Living separate by mutual consent. 

Living separ.ate with consent. 

Maintenance. 

^-Maintenance of minor. 

Maintenance proceedings. 

Maintenance to children. 

Maintenance to co-wife. 

Marriage. 

“ Means,” meaning of. 

Means and inability. 

Miscellaneous. 

Neglect and refusal. 

^Neglect or refusal to maintain., 

Neglect ” refuses to maintain, ” mean- 
ing of. 

Object. 

Offer to maintain, 

Order for maintenance. 

Procedure. 

Prohibition. 

Reference. 
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means, (2) whether he neglects or refuses to 
n aintain his wife. The language of the 
section is inconsistent with the capacity of a 
wife to make a contract absolving her hus- 
band from his statutory liability. Where a 
settlement has been made, whether intended 
to be final or not, the question for determina- 
tion is whether that settlement now furnishes 
sufficient means of support. Mi Le v. Nga Paw 
Din. 3 Cr. L. J. 428 : 

U. B. R. Cr. 1905. 

S. 488 — Compromise — Effect on liabilihj 

to maintain. 

Where in proceedings under S. 488 a compro- 
mise is effected fixing a maintenance allowance, 
the section ceases to have anj’ application and 
an order by the Court allowing maintenance 
in accordance with that compromise during 
the proceedings is without jurisdiction and can- 
not be enforced by a criminal Court. The 
proper remedy of the party entitled to main- 
tenance is to enforce the compromise through 
a Civil Court. Budhu Ram v. Khem Devi. 

27 Cr. L. J. 779 : 
95 I. C. 315 : A. I. R. 1926 Lah. 469. 

S. 488 — Compromise — Effect. 

Where an order for maintenance is passed on 
a compromise, the provisions of S. 488 do not 
cease to be applicable and the wife should not 
be directed to the Civil Court as her proper 
remedy. Mr. L. C. Birch v. Mrs. Birch. 

34 Cr. L. J. 238 : 
141 1. C. 805 ; 9 O. W. N. 1189 : 

I. R. 1933 Oudfa 87 : 
A. I. R. 1933 Oudh 122. 

S. 488 — Compromise. 

Enforcement of compromise is within jurisdic- 
tion of Civil Court. 5. W. Colbert v. Mrs. II. 
Colbert. 35 Cr. L. J. 501 : 

147 I. C. 914 : 6 R. C. 379 : 
37 C. W. N. 736 : 
A. I. R. 1933 Cal. 776 (2). 

S. 488 — Compromise in maintenance 

proceedings — Procedure. 

Where the parties to an application for main- 
tenance under S. 488 compromise the matter, 
the Magistrate should dismiss the application 
leaving the parties to enforce the compromise 
in the Civil Courts. An order of maintenance 
passed in accordance with a compromise 

cannot be enforced by Criminal Courts. 

Sham Singh v. Hakam Devi. 

31 Cr. L. J. 1179 : 
127 I. C. 13 : A. I. R. 1930 Lah. 524. 


S. 488 — Compromise, order based on, 

legality of. 

Compromise between husband and wife that 
they will live apart as before— Order under 
S. 488 based on compromise is legal — 
(M. C. Ghose, J. Contra), Nirmala Bala 
Devi V, Bejay Pada Ganguly. 

35 Cr. L. J. 606 : 

148 I. C. 151 : 37 C. W. N. 538 : 

6 R. C. 439 : A. I. R. 1933 Cal. 675. 


-S. 488— Compromise— Order by Court. 
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It is only where the compromise between the 
husband and wife does not cover matters 
outside the purview of S. 488, that an order for 
maintenance can properly be passed by a crimi- 
nal Court. Ram Saran Das v, Damodar. 

36 Cr. L. J. 193 : 
152 I, C. 946 ; 7 R. L. 346 : 
36 P. L. R. 153 : 16 Lah. 420 : 
A. I. R. 1934 Lah. 864. 

— S. 4SS— Compromise — Order. 

Where such an order ran “the child is to 
have Rs. 3 per month for its own mainten- 
ance until it attains puberty. The parties 
consent to this” : Held, that the order did 
not embody the term of any compromise on 
the question of the liability of the father 
to maintain his daughter and was enforce- 
able, Latifanriessa Bibi v. Nanu. 

41 Cr. L. J. 789 : 
189 I. C. 691 : 44 C. W. N. 734 : 
13 R. C. 132 : A. I. R. 1940 Cal. 398. 

S. 488 — Compromise — Procedure — 

Order. 

Application under S. 488 — Compromise con- 
templating the passing of an order by Court 
— Order under section by Court is valid. 
Mr. S.P. Lee v. Mrs. M.Lce. 

34 Cr. L. J. 744 : 
144 I. C. 51 : 10 O. W. N. 374 : 
I.R. 1933 Oudh 226 : 
A. I.R. 1933 Oudh 119. 

S. 488— Compromise— Proccdfire. 

When in proceedings for maintenance under 
S. 488, the parties enter into a compromise, 
the enforcement of the compromise comes 
within tlie jurisdiction of a Civil Court and not 
of a Criminal Court. Raham AH v. Mst. Fateh 
Bibi. 2 Cr. L. J. 690 : 

6 P. L. R. 421 : 39 P. R. Cr. 1905. 

S. 488 — Compromise — Procedure. 

Where the parlies to a proceeding under 
S. 488 settle the matter without any refer- 
ence to the Court, there is no necessity for the 
Court to pass any order under S. 488. But if 
the passing of an order under S. 488 is an 
essential part of the compromise, the Court 
cannot refuse to enforce the order 
merely because it was based on a com- 
promise. Mangayyamma v.,Appalasaoami. 

32 Cr. L. J. 688 : 
131 1. C. 173 : 60 M. L. J. 213 : 

33 L. W. 405 : 1931 M. W. N. 327 : 

4 Mad. Cr. Cas, 101 : 
I. R. 1931 Mad. 509 : 
A. I. R. 1931 Mad. 185. 

S. 488 — Compromise, regarding amount, 

maintenance — Court’s order. 

In a proceeding under S. 488 by a wife against 
her husband, if the husband and wife agree 
as to the rate of maintenance without adding 
conditions which cannot form part of an 
order under S. 488, the Magistrate can pass 
an order under the said section in terms of the 
compromise and the order can be enforced by 
him. Pal Singh v. Nihal Kaiir. 

33 Cr. L. J. 488 : 
137 1. C. 364 : 33 P. L. R. 292 : 

I.R. 1932 Lah. 339(2): 
A. I. R. 1932 Lah. 349 (2). 



2873 


2874 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 488 

ance for food, clothing and lodging. In 
awarding maintenance, Magistrates must award 
a reasonable amount. Where the allowance 
is obviously grossly inadequate, the High Court 
will interfere. Ma E Mya v. U Ko Ko Gyi. - 

171 I. G. 800 ; 10 RfRang^l92 
A. I. R. 1937 Rang. 370. 

S. 488 — Amount of maintenance. 

In fixing the amount of maintenance, no 
luxury should be allowed and necessaries of 
life should be considered according to the 
station in life of the applicant and the means 
of the respondent. Dragon v. Emetic Mi Taik 
Dragon. 13 Cr. L. I. 55 : 

13 I. C. 391 : 4 Bur. L. T. 269. 

S. 488 — Amount of maintenance. 

Parties cannot contract themselves out of the 
Statutory obligation to maintain children under 
Cr. P. C. The mere fact that S. 488, Sub-s. (1), 
refers to monthly allowances merely shows 
that the Court has taken the month as a 
convenient unit whereby to calculate allow- 
ances. It does not show that independently 
of an order of the Court, lump sums cannot be 
paid for the maintenance of a child. Of 
course this lump sum is not a complete answer 
to future applications by the woman. Mating 
Tin V v. Ma Uta Kyi. 38 Cr. L. J. 913 : 

1701. C. 13:10 R. Rang. 79: 
A. I. R. 1937 Rang. 246, 

S. 488 — Amount of maintenance — Sepa- 
rate for loife and children, legality of. 

An order awarding a monthly allowance of 
Rs. 100 for the maintenance of the wife and a 
monthly allowance of Rs. 30 in respect of each 
of five minor children, is a proper order. 
Tuhi Dax v. Saraju Dei Devi. 

34 Cr. L. J. 590 : 
143 I. C. 296 : 37 C. W. N, 655 : 
I. R. 1933 Cal. 398 ; A. I. R. 1933 Cal. 406. 

S, 4SS~Amount of maintenance. 

Under S. 488 every wife and every legiti- 
mate child and every illegitimate child can be 
awarded up to Rs. 100 provided the husband 
or the father has the means to pay the amount. 
The words " Rs. 100 in the whole ” in the 
section do not mean that a Magistrate can- 
not award more than Rs. 100 in all for the 
support of the wife and tiie children what- 
ever their number. What the words mean 
is that only a sum of money not exceeding 
Rs. 100 should be ordered to be paid and no 
other payment cither in the shape of fees 
or medical expenses, etc., should be ordered 
to be paid. Kent v. Kent. 26 Cr. L. J." 1597 : 

90 I. C. 669 : 49 M. L. J. 335 : 
A. I. R. 1926 Mad. 59. 

S. 488 — Amount of maintenance. 

Where a wife applied for maintenance for 
herself and her 4 children and the Magistrate 
ordered the husband to pay Rs. 50 for the 
maintenance of the wife and Rs. 10 for each 
child every month : Held, that the order was 
legal. Clement v. Florence. 12 Cr. L. J. 583 : 

12 I. C. 847 : 4 Bur. L. T. 139. 
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S. 488 — Appeal. 


/Ill uiuei awarumg maintenance under S. 488 
is an order passed in a criminal trial and is 
not appealable. Rajana Appadu v. Rajann 
Appamma. 16 Cr. L. J. 326': 

28 I. C. 662 : 28 M. L. J. 481 : 
17 M. L. T. 330 : A. I. R. 1916 Mad. 632. 


— S. 488 — Application, whether a com- 

plaint. 


An application under S. 488 is not a com- 
plaint as defined in the Code and hence can- 
not be sent under S. 202 for report. Makhnn 
Singh v. Harnamo. 29 Cr. L. J. 909 : 

111 I. C. 669. 


S. 488 — Arrears of maintenance, 

award of. 


A Magistrate acting under S. 488 may, in tlie 
exercise of his discretion, refuse to recover 
accumulated arrears, but he should not refuse 
to enforce payment from the time of the new 
application, as the order of maintenance 
deserves to be enforced as long as it hqlds 
good. Mi Thaing v. Nga Po Min. 

11 Cr. L. J. 79 (a) : 

4 I. C. 899 : U. B. R. 1907—9. Ill Cr. P. C. 19. 


S. 488 — Arrears of ■ maintenance — 

' Magistrate eompetent to award. 

An order for the recovery of a rrears of 
maintenance may be made either by the 
Magistrate who passed the original order or 
by a Magistrate having jurisdiction in the 
district where the person ordered to pay 
maintenance has gone to reside. Ma Thaw 
V. Emperor. 15 Cr. L. J. 701 : 

26 I. C. 149 : 7 L. B. R. 116 : 

. A. I. R. 1914 L. Bur. 88. 

S. 488 — Arrears of maintenance — Con- 
ditional decree for custody of wife — Condition not 
fulfilled — Right to recover arrears. 

Where a decree for custody of wife, subject 
to certain conditions, has been passed sub- 
sequent to a maintenance order under S. 488, 
the husband is bound to comply with the 
conditions of the decree, and failure to comp- 
ly, would justify the wife’s action in leaving 
his custody, while other cause of justification 
may be established by her, and revive the 
right to arrears of maintenance. Devi Ditto 
V. Ganga Devi. 4 Cr. L. J. 73 : 

4 P. R. Cr. 1906 ; 115 P. L. R. 1907. 

S. 4P8 — Arrears of maintenance — Debt 

provable in insolvency . , 

Arrears of maintenance ordered to be paid 
to a wife under S. 488 are a debt provable 
in tlie insolvency of the husband in respect 
of which a valid protection order may be 
granted. Yasia v. Amaturrub Ghousunnissa 
Begum. 37 Cr. L. J. 1129 : 

165 I. C. 297 : 44 L. W. 292 : 

71 M. L; J. 430 ; 1936 M. W. N. 1024 : 

9 R. M. 227 : A. I. R. 1936 Mad. 793. 

S. 488— /Arrears of maintenance, recovery 

of — Illegal meanings, plea of, as bar. 

Wife collecting arrears of maintenance through 
Court for long time — Hasband not having 
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divorce of his wife by the husband that order 
became functus officio. Emperor v. Jadi. 

ISCr. L.J.646 ; 
25 I. C. 846 : 17 O. C. 260 : 
A. I. R. 1914 Oudh 367. 

S. 488— Dioorce — Maintenance. 

A Muhammadan wife is entitled to mainten- 
a^'ce during the period of iddal but not after 
that period has expired. Mariam v. Kadir 
Bakhsl). 31 Cr. L. J. 478 : 

123 I. C. 221 ; 6 O. W. N. 942 ; 
5 Luck. '442 : A. I. R. 1929 Oudh 527. 

S. 488 — Divorce — Right of husband to 

plead. 

The question of divorce can, however, be 
raised by the husband whenever he is called 
upon to show why he has failed to comply 
with the order to pay his wife maintenance 
under Sub-s. (6) of S. 488. In re ; Punjalal 
Chunilal. 29 Cr. L. J. 908 . 

Ill J. C. 668 . 30 Bom. L. R. 617 : 

A. I. R. 1928 Bom. 224. 

S. 488 — Divorce — Right of maintenance. 

A Talaq-ahsan amongst Muhammadans is 
accomplished by a single pronouncement 
during the tahr of the wife and by the 
abstention of connubial intercourse for the 
period of three tahrs. The wife must be 
paid maintenance money until the period of 
iddat elapses. Mating Ba Shwe v. Ma Nynn. 

12- Cr. L. J. 82 : 

9 I. C. 457 : 4 Bur. L. R. 13. 

S. 488 — Divorce — Wife's right of main- 

lenance. 

A talaq when it becomes irrevocable puts an 
end to conjugal relationship which had sub- 
sisted between the parties, and the divorced J 
wife would not be entitled to claim mainte- 
nance from her husband beyond the period of 
iddat from the date of such irrevocable 
divorce. S. 488 has, in no manner, abrogated 
this rule of Muhammadan Law. In re : 
Shekhanmian J ehangirmian. 31 Cr. L. J. 1110 : 

126 I C. 893 : 32 Bom. L. R. 582 : 

A. I. R. 1930 Bom. 178. 

S. 488 — Enforceability of order 

after death. 

An order of a Magistrate passed under S. 488 
for maintenance is not enforceable, after the 
death of the person against whom the order 
was passed, against his estate. Bad Alt v. 
LalBibi. 14 Cr. L. J. 378 : 

20 I. C, 138 : 17 C. W. N. 1130 : 

41 Cal. 88. 

— S. 488 — Enforceability of order. 
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— : S. 488 — Enforceabilily of order — 

Charge on husband’s property — Procedure. 

Where the amount of maintenance awarded 
under S.^488 is made a charge on the joint 
estate of his husband and his brothers, the 
order can be enforced by attachment and 
sale of the husband’s share in movable 
property owned jointly by the husband and 
his brothers. Shiva Lingappa Nijappa Tubech 
V. Gurlingava. 27 Cr. L.' J. 652 : 

94 I. C. 604 : 27 Bom. L. R. 1363 : 
49 Bom. 906 ; A. I. R. 1926 Bom. 103. 

S. 488 — Enforceability of order passed 

roilh consent. 

There is nothing in the provisions of S. 488, 
which would lead to the conclusion that 
an order for maintenance passed by a. 
Magistrate with the consent of a husband 
and a wife cannot afterwards be enforced. 
Where the Magistrate passes an order for 
maintenance with the consent of the wife and 
husband, the ‘ order can afterwards be 
enforced. Ram Saran Das v. Ram Piari. 

38 Cr. L. J. 312 ; 
166 I. C. 894 ; 1936 A. L. J. 1379 .: 
I. L. R. 1937 All. 430 : 9 R. A. 458 : 
1936 A. W. R. 1268 : A. I. R. 1937 All. 115. 

S. Enforceability of order. 

Where a Magistrate passes an order under 
S. 488, granting maintenance, his successor 
cannot refuse to enforce that order on the 
ground that it was improper. Ldtifannessa 
Bibi V. Nanu. 41 Cr. L, J. 789 : 

189 I. C. 691 : 44 C. W. N..734 : 
13 R. C. 132 : A. I. R. 1940 Cal. 398. 

S. 488— Evidence— Mode of recording. 

In application for maintenance before 
Presidency Magistrate, he should record memo- 
randum of evidence in cases likely to be 
adjourned. In re : Hanifabai. 32 Cr. L. J. 276 : 
i 129 I. C. 339 : 32 Bom. L. R. 1499 : 

j I. R. 1931 Bom. 147 ; A. I. R. 1931 Bom. 142. 

S. 4S3—Eoidence — Wife's statement, 

whether enough. 

In the case of an application for mainte- 
nance by wife under S. 488, the Court is 
entitled to aet if it thought fit upon the 
evidence of the wife. The law ' does not , 
require corroboration in cases of this kind, 
though, of course, such corroboration is 
always desirable. Bathulii Bhagiralhi v, 
Bathulu Lakshmi Devi. 41 Cr. L. J. 718 : 

189 I. C. 105 : 6 B. R. 760 : 
21 P, L. T. 824 : 13 R. P. 71 : 
A. I. R. 1940 Pat. 242. 


An order for maintenance under S. 488, 
against a husband can be enforced by the 
Court ivhich has passed the order even where 
the husband lives outside its jurisdiction at 
the time when the order is sought to be 
enforced. In re : Gnanambalarnmal. 


29Cr.L.J. 932: 
^52 : 55 M. L. J. 516 
_ 28 L. W. 421 : 1928 M. W. N. 837 ; 
52 Mad. 77 ; A. I. R, 1928 Mad. 1171 


S. 483— Execution of order. 

Default in paying maintenance — Imprison- 
ment for period for which allowance is 
outstanding — Such person, if not a civil debtor 
— Such person’s expenses in jail cannot be 
ordered against opposite party. Emperor v. 
Sardar Muhammad. 37 Cr. L. J. 207 : 

159 I. C. 939 : 36 P. L. R. 191 : 

8 R. L. 437 : A. I. R. 1935 Lah. 758. 
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S. 488 — Cancellation of order — Gift of 

properlij. 

Subsequent to an order of maintenance of a 
child against its father, the latter made a 
gift of his half share in a house to the child, 
the other half share of which was held by the 
mother. The mother was living in the house 
up to the time of the execution of the deed of 
gift. The order of maintenance was sought to 
be cancelled : Held, that the child’s income 
from its half share was not an income which 
was sure by any means and hence the order 
could not be cancelled completely, but in view 
of the fact that the house had now become the 
sole property of mother and child and thus 
caused a change in the ehild’s circumstances, 
the effect of which it was difficult to assess, the 
amount might be reduced. Maung Din v. Ma 
Dtoc. 38 Cr. L. J. 910 (a) : 

170 I. C. 285 : 10 R. Rang. 75 : 
A. I. R. 1937 Rang. 239. 

S. 488— CaiicfZlafion of order, grounds 

for. 

S. 488 (5) provides for the cancellation of 
tije order. The reasons given therein for can- 
cellation are not exhaustive Pearcy Lai v. 
Naraini. 37 Cr. L. J. 62 : 

159 I. C. 308 (b) : 1935 A. L. J. 1186 ; 
1935 A. W. R. 1133 : 8 R. A. 426 : 

A. I. R. 1935 AH. 977. 

S. 4SS~Cancellalion of order, on ground 

of divorce. 

Where a husband applies for the cancellation 
of an order of maintenance passed in favour of 
his wife on the ground that he has been 
divorced from her, it is the duty of the Magis- 
trate to entertain such plea and give it con- 
sideration. Hasan Chaneu v . Mi Sin. 

16 Cr. L. J. 531 : 
29 I. C. 659 .’ U. B. R. 1915 II, S3 ; 

A. I. R. 1915 U. Bur. 8. 

S. 488— CahccZZah'on of order on ground 

of adultery. 

Under S. 488 (3), tlie Magistrate is entitled 
to cancel the previous orders of maintenance 
and render tlicm of no effect for the future on 
a finding that the applicant in wliosc favour 
the order had been made was " living in 
adultery ”. Under sub-cl. (4) the Magistrate 
is entitled to refuse to enforce the maintenance 
orders on a finding, that during the period in 
respect of which maintenance was sought to be 
recovered, the applicant was “ living in adul- 
tery ”. Chelibai v. Naroomal Shehoomal. 

39 Cr. L. J. 847 : 
176 I. C. 863 : 11 R. S. 42 ; 
A. I. R. 1938 Sind 151. 

— _S. 48P — Cancellation of order on ground 

of illegal marriage.- 

A husband applied for cancellation of an order 
for maintenance passed against him in favour 
of his wife on the ground that their marriage 
was null and void as his wife was not a widow 
at the time of the marriage as she had 
represented herself to be. This plea was not 
set up as a defence in llie application by 
the wife for maintenance ; Held, that the 
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proper remedy of the applicant under the 
circumstances was to apply to the Court 
having matrimonial jurisdiction in the matter 
to have the marriage declared null and void. 
Pahnerino v. Pahnerino. 28 Cr. L. T. 51 : 

99 I. C. 83 : 28 Bom. L. R. 1299 : 

A. I. R. 1927 Bom. 46. 

S, 48g — Cancellation of order — Return of 

wife. 

The mere fact, that a wife has returned to 
live with her husband, will not bring the 
order to an end automatically, though it 
may have the effect of suspending the order 
for the period . the woman lives with her 
husband ; and on her separating from him 
again, she can enforce it. Pearey Lai v'. Narain . 

37 Cr. L. J. 62 : 
159 I. C. 308 (b) : 1935 A. U. J. 1186 : 

1935 A. W. R. 1133 : 8 R. A. 426 : 

A. I. R. 1935 All. 977. 

S. 488 — Cancellation of order — Return of 

wife to husband. 

If after an order of maintenance has been 
made for a wife and child, the wife returns 
with the child, and lives with the husband 
who maintains them in his own house, the 
order of maintenance, becomes inellectual and 
incapable of being enforced. Ma Tin v. 
Maung An Gye. 1 Cr. L. J. 870 : 

4 B, R. 1904 : 2nd Qr. Cr. P. C. 23. 

S. Cancellation of order— Re-union 

of couple. 

It is always open for the husband to apply 
to have the original order cancelled on good 
cause being shown. Re-union does not auto- 
matically vacate the previous order. The 
length of time during which re-union lasts 
is hardly relevant. The parties may con- 
template permanent re-union and yet quarrel 
and separate again after a short interval. 
John P. E, Coelho v. Mrs. Blanche. 

38 Cr. L. J. 170 ; 
166 I. C. 27 : 9 R. N. 116 : 

I. L. R. 1937 Nag. 230 : 
A. I. R. 1936 Nag. 228. 

S. 488 — Cancellation of order — Re-imion 

of coujile — Maintenance— Husband and wife, re- 
union of — Effect on maintenance order. 

A re-union of husband and wife vacates an 
order of maintenance under S. 488. 17 Po 

Shein V. Ma Scin Mya. 32 Cr. L. J. 114 : 

129 I. C. 353 ; 8 Rang. 460 : 
I. R. 1931 Rang. 1 ; 
A. I. R. 1931 Rang. 89. 

S. 488— Child, age of— Ability to 

maintain. 

Tlierc is no limit of age placed by S. 488 
for the maintenance allowance to be awarded 
to a child, such maintenance . should be 
directed to be paid until the child can 
maintain itself. It is a question of fact in 
each case as to whether a child can main- 
tain itself or not. Ilhedani Rajwarin v. Lagan 
Singh. 22 Cr. L. J. 336 : 

61 1, C. 64 : 2 P. L. T. 109 : 
A. I. R. 1921 Pat. 379. 
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S. 488— /iHsJjnnd and ivife — HushaJid 

offering to maintain ivife — Willingness of wife to 
tive with husband— Order. 

In a case for maintenance, when the husband 
offers to maintain tlie wife, on condition of 
her living with him, and the wife states that 
she is willing to live with him, the Magistrate 
cannot make an order under S. 488, unless the 
petitioner satisfies him that, notwithstanding 
such offer, there is just ground for making 
such order. TJakimi Jan Bibi v. Mouze AH. 

2 Cr. L. J. 213 : 

1C. L.J. 214. 

S. 488 — Husband and wife — Ill-trcalmcnt 

of 1st wife — Second marriage — Separate main- 
tenanee — Refusal to live with husband. 

Whether a wife has been ill-treated by her 
husband and turned out of the house, a refusal 
on her part to live with him does not disentitle 
her to maintenance. Merc second marriage 
on the part of husband does not justify first 
wife’s refusal to live with him. But where a 
first wife has been turned out after continued 
ill-treatment, a half-iiearted attempt to induce 
her to come back before second marriage must 
be regarded merely an excuse for the 
contracting of a second marriage and she is 
not bound to go back to her husband, nor her 
refusal to do so will disentitle her to 
maintenance. Rritam Singh v. Basant Kaur. 

27 Cr. L. J. 507 : 

93 I. C. 791 : A. 1. R. 1926 Lah. 353. 

S. 488 — Husband and wife — Offer to 

maintain— Crucltij to wife— Refusal by wife. 

In a claim for maintenance, it is no defence 
for a husband to say that lie is prepared to 
take his wife back, if the facts show that the 
wife lias reasonable cause for fearing to return 
to tlie husband’s home. If a wife has been 
ill-treated and there is ground for believing 
that if she returns, the ill-treatment will 
continue, then the wife is entitled to live apart 
from her husband. In such a case, the husband, 
who is the guilty party, must maintain his 
wife. Causing a wife to leave the protection 
of the husband by ill-treatment is tantamount 
to driving the wife deliberately from the 
home. In such a case, the wife is justified in 
refusing to return to her husband. Bathuhi 
Bhagirathi v. Bathulu Lakshmi Devi. 

41 Cr. L. J. 718 : 

189 I. C. 105 •. 6 B. R. 760 ; 21 P. L. T. 824 ; 

13 R. P. 71 : A. I. R. 1940 Pat. 242. 

; 7*3. 48&—Httsband and wife — Offer to 

maintain — Enquiry. 

Husband’s offer to maintain— Rona fides of 
offer and sufficiency of reasons for refusal to 
go back to husband should be considered before 
making order, Nur Muhammad v. Hajran. 

155 I. C. 609 : 36 P, L. R. ill p7 I^ L.' 743 ; 

A. I. R. 1934 Lah. 946. 


s. ASS— Husband and wife— Offer to 

maintain. 


In a proceeding under 
husband, it is incumbent 
if the husband offers to 


S." 488 against a 
on the Magistrate 
maintain the appli- 
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cant on condition of her living with him, to 
ask her whether she is willing to return to 
the husband, before passing an order for main- 
tenance. Budhwa v. Kirpi. 31 Cr. L J. 896 : 

125 I. C. 637 : A. I. R. 1930 Lah. 665. 

S. 488 — Husband and wife. — Offer to 

maintain — Meaning of. 

Where a husband agrees to protect and main- 
tain his wife in a manner suitable to her 
condition in life, it is a sufficient offer under 
S. 488 and the mere fact that he refuses 
to co-habit with her is not a ground for 
granting her separate maintenance. Jagga- 
varapn Basawamma v. Jaggavarapu Seelareddi. 

23 Cr. L. J. 336 ; 

66 I. C. 832 : 15 L. W. 535 : 

30 M. L. T. 315 : 42 M. L. J. 566 : 

1922 M. W. N. 265 : A. I. R. 1922 Mad. 209, 

S. 488 — Husband and wife — Offer to 

maintain. 

When a husband offers to receive his wife 
to live with him, an order for maintenance 
cannot be made except on proof of adultery 
or cruelty, Makhan Singh v. Harnamo. 

29 Cr. L. J, 909 .- 
Ill I. C. 669. 

S. 488 — Husband and xoife — Offer to 

maintain. 

Where in a proceeding under S. 488 the 
husband offers to take back his Christian 
wife and maintain her but refuses to give 
up bis mistress and it is found that the 
husband never insulted his wife as to compel 
her to live in the same house ns his mistress 
nor was it likely that he should adopt this 
course of conduct, the wife is not entitled to 
a separate maintenance. She cannot also 
exact from the husband a promise of sexual 
fidelity before she returns to live with him. 
S. 488 has nothing to do with conjugal 
rights. P. Amaldoss v. Mrs. Kamala Amaldoss, 

39 Cr. L. J. 24 : 

171 I. C. 914 : 46 L. W. 324 : 

214 L. J. 488 : 1937 M. W. N. 1197 ; 

10 R. M. 413 (1) : A. I. R. 1937 Mad. 794. 

S. 488 — Husband and wife — Offer to 

maintain. 

tVherc in an inquiry under S- 488, the 
husband offers to maintain his wife, it is 
the duty of the Magistrate to' ask the wife 
if she is willing to live with her husband 
and to consider the grounds of her refusal, 
if any, and any order allowing maintenance 
to the wife without consideration of the said 
circumstance, is illegal. Pandtda Subbaya v. 
Pandula Ambamma. 9 Cr. L.J. 501 ; 

2 I. C. 155. 

S. 488 — Husband and roife — Offer to 

maintain. 

Where in the proceedings under S. 488 it ap- 
pears that the husband had turned his wife out 
of his house, he cannot escape liability for 
giving maintenance to her merely by saying 
in Court that he will keep her in his house, 
a promise which he might break as soon as 
he gets home. Aishan v. Slier Muhammad. 

22 Cr. L. J. 149 : 

59 I. C. 853. 
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— : S. 488 — Child — Ui^ht nf main'cnance — 

Offer to maintain. 

What gives jurisdiction to the Magistrate to 
give, and entitles children to get maintenance 
under S. 488, is not merely a formal refusal of 
the father to maintain but also his neglect to 
do so. A mere offer to give maintenance at 
the time of trial is not a justification to reject 
an application under S. 488. If a father takes 
no stepts to look after the boarding and lodging 
of his children and does not take them into the 
custody, they should be awarded maintenance 
under S. 488. Kemho Anmal v. Banganatham. 

25 Cr. L. J. 94 : | 
76 I. C. 30 : 19 L. W. 530 : 

■ 1924 M. W. N. 465 : A. I. R. 1924 Mad. 624. i 
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passed by a competent Civil Court, the 
Magistrate should consider the effect of this 
decree under S. 489 (2). Maung Chit Tun v. 
Ma Pwa Scin. 35 Cr. L. J. 813 : 

148 I. C. 908 (2) : 6 R. Rang. 259 : 

A. 1. R. 1934 Rang. 39. 

S. 488— Cim7 Court decree, effect of. 

Where the husband had obtained a decree 
for restitution of conjugal rights and while 
the decree was in full force, the wife applied 
for maintenance. Nga Po Saw v. Mi Thet. 

11 Cr. L. J. 662 : 
8 I. C. 479 : 1910 1 U. B. R. 34. 

S. 488 — Civil Court decree — Effect on 

maintenance order. 


S. 488 — Child, xohat is — Adoptive child. 

An adopted child docs not fall within the 
phrase ‘his legitimate or illegitimate child’ in 
S. 488, Cr. P. C,, and an adoptive father is not 
liable under the section to pay maintenance to 
his adopted child, Nanu Noir v. Puthan Veclil 
Kathyayini Amma. 38 Cr. L. J. 602 (a) : 

168 I. C. 782 ; 45 L. W. 431 : 
1937 M. W. N. 4C4 ; 1937 1 M. L. J. 618 : 
9 R, M. 648 : 1. L. R. 1937 Mad. 775 ; 

A. I. R. 1937 Mad. 547, 

S. 488— tohat is. 

It cannot be said that a child, as contemplated 
by S. 488, is an infant who has not yet attained 
puberty. Hcmanta •Kumar Banerjeev. Mono- 
rama Debt. 36 Cr. L. J. 1114 ; 

157 I. C. 365:61 C. L.J. 141: 
39 C. W. N. 432 : 62 Cal. 639 : 
8 R. C, 105 : A. I. R. 1935 Cal. 488. 

S. 48S— Child, tvhethcr includes adopted 

one. 

An adopted child is not a child within the 
meaning of S. 488, Cr. P. C., and is not en- 
titled to maintenance under S. 480. Ma E 
Mya V.’ U, Ko Ko Gyi. 39 Cr. L. J. 14 : 

171 I. C. 800 ; 10 R. Rang. 192 ; 
A. I. R. 1937 Rang. 370. 

S, 488 — Chinese Customary Law — 

Valid marriage. 

For the purpose of determining, in a proceed- 
ing under S. 488, whether a valid marriage 
exists between a Burmese woman and a Chinese 
half-caste who claims to be a Confucian, the 
Court must find whether the requirements of 
the Chinese Customary Law have been fulfilled. 
Under that Law, a marriage must be preceded 
by a betrothal contract and the usual ceremo- 
nies and festivities must be performed and 
celebrated. The Court may, how'ever, draw' 
a presumption of marriage from the intention 
of the parties’ long cohabitation, habit and 
repute. Ma U v. Mg Kyin Iltat. 

27 Cr. L.J. 656 : 
94 I. C. 608 : 4 Bur. L. J. 225 : 
A. I. R. 1926 Rang. 82. 

S. 488— Civil Court decree, effect 

of. 

Where after an order under S. 488 a decree 
for restitution of conjugal rights has been 


The jurisdiction conferred by S. 488 is 
auxiliary to that possessed by the Civil 
Courts, and before enforcing an order for 
maintenance made under that section, a 
Magistrate is bound to take into consideration 
any subsequent order of a Civil Court which 
w'ould disentitle a wife to maintenance. A 
Magistrate ought to refuse to enforce an 
order or maintenance of a child made under 
S. 488 if after the passing of the order, a Civil 
Court decides that the respondent is not the 
father of the child. Bo Gyi v. Ma Nycin. 

59 I. C. 559 (2) : ll^Bur'. L. t‘l04. 


S. 488— Cjoi7 Court decree— Effect on 

order. 

A Magistrate ought to treat an order of 
maintenance made by him as determined, if 
the wife fails to comply with a decree for 
restitution of conjugal rights obtained by the 
husband and refuses to live with him. 
Maung Tha 17. v. Ma Mya Khin. 

17 Cr. L. J. 412 : 

35 1. C. 972 ; 9 Bur. L. T. 162: 

A. I. R. 1916 L. Bur. 17. 

S. 488 — Compromise — After order for 

maintenance — Effect. 

Criminal Court cannot lake cognizance of 
compromise by parties entered into after 
passing of order under S. 488 without inter- 
vention of Court, and refuse to enforce the 
order made by it. Fazal Din v. Emperor. 

33 Cr. L. J. 121 : 

135 I. C. 198 : 1. R. 1932 Lah. 70 : 

A. I. R. 1932 Lah. 115. 


S. 488 — Compromise as to amount of 

maintenance — Order. 


Compromise as to amount of maintenance — 
No terms imposed in compromise— Order ean be 
enforced by taking proceedings under S. 488. 
Bhagwati Devi v. Gajadhar Prasad. 

^ 37 Cr. L. J. 9 (1) 

158 I. C. 1123 : 8 R. A. 372 
1935 A. L. R. 1055 : 1938 A. W. R. 195 
A T R. 1Q38 All. 704. 


s, Compromise— Effect on hus- 
band’s liability to maintain wife. ^ ■ 

The primary questions to be decided in refer- 
ence to the claims of a wife for maintenance 
are : ( 1 ) whether the husband has sufficient 
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S. 488 — Husband and wife — Wife's 

right. 

Excommunication of wife from caste is not 
sufBcient reason to refuse maintenance. Yrsu- 
bai V. Parasram. 34 Cr. L. J. 140 : 

141 I. C. 348 ; 34 Bom. L. R. 1449 : 

I. R. 1933 Bom. 77 (2) : 
A. I. R. 1933 Bom. 21. 

S. 488 — Husband and wife — Wife's 

right. 

The proposition that a wife, who has ample 
means of her own, is not entitled to mainten- 
ance is not correct. It is obvious that* the 
words “unable to support itself ” in S. 488, 
Sub-s. (1) of the Code refer to a child and not 
to a wife. Moung Son v. Ma Tkel Nu. 

1 Cr. L. J. 883 : 
10 Bur. L. R. 166. 

S. 488 — Illegitimate child — Paternity, 

proof of. 

Where, in an application under S. 488, for 
maintenance of an illegitimate child, the ques- 
tion at issue is, whether the respondent is 
the father of the child, it is prima facie 
improper to accept the mere statement on 
oath of the mother who asserts the paternity, 
which cannot but be highly interested, with- 
out some independent corroboration of it such 
as will satisfy the Court that her claim 
is true. Vedanthachari v. Marie. 

27 Cr. L. J. 1095 : 
97 I. C. 359 : 24 L. W. 409 ; 
A. I. R. 1926 Mad. 1130. 

S. 488— Imprisonment — Insolvency, 

effect of. 

It is not possible for a Magistrate who has 
passed a sentence of imprisonment under 
S. 488 (3) to cancel the sentence merely 
because the Insolvency Court has issued an 
order of protection. The sentence of imprison- 
ment is a punishment inflicted for breach of 
the order. Penubala Muni Krishnayya v. Penit- 
bala Akkulamma. 41 Cr. L. J. 785 : 

189 I. C. 692 ; 1940 M. W. N. 237 : 
1940 1 M. L. J . 868 : 51 L. W. 718 : 

I. L. R. 1940 Mad. 692 : 
13 R. M. 339 : A. I. R. 1940 Mad. 697. 


-S. 488 — Imprisonment— Maximum sen- 


tence. 

When a Magistrate issues a warrant foi 
arrears of maintenance for more than one 
month and when the allowance for more than 
one month remains unpaid after the execution 
of the warrant, he is not competent to pass 
imprisonment exceeding one 
Ta V. Emperor. 

'■ 15 Cr. L. J. 434 : 

24 1. C. 170 : 7 Bur. L. T. 225 : 

A. I. R. 1914' L. Bur. 163. 
-Jurisdiction. 


a sentence of 
month. Zaio 


-S. 488- 


regarding rate of maintenance 

132 I. C. 8S4 : 1. B. 1931 lIS 
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— S. 488 — Jurisdiction. 

Court, in the place where parties have perma- 
nent residence, has jurisdiction. Mr. S. F. 
Lee V. Mrs..M. Lee. 34 Cr. L. jf. 744 : 

144 I. C. 51 : 10 O. W. N. 374 : 
I. R. 1933 Oudh 226 ; 
A. I. R. 1933 Oudh 119. 

S. Jurisdiction — Agreement bet- 
ween couple, effect of. 

'The mere existence of an agreement between 
husband and wife, which is not acted upon, 
does not oust jurisdiction of Criminal Courts 
to order maintenance under S. 488. Saras- 
wali Debi v. Narayan Das Chatter jec. 

33 Cr. L. J. 634 : 
138 I. C. 613 (1) : 36 C. W. N. 571 : 
55 C. L. J. 341 : 1. R. 1932 Cal. 471 : 
59 Cal. 1229 : A. I. R. 1932 Cal. 698. 

S. 488 — Jurisdiction. 

Even temporary residence of the husband 
at a place confers jurisdiction on the Court 
there to entertain an application for main- 
tenance. Emperor v. Janki. 

34 Cr. L. J. 32 (2) : 
140 I. C. 394 : 15 M. L. J. 24 : 
I. R. 1932 Nag. 146 : 
A. I. R. 1932 Nag. 85 (2), 

S. 488 — Jurisdiction — Last resided, 

meaning of —Temporary sojourn. 

The words ‘ last resided ’ in S. 488, do not 
contemplate a mere casual residence in a place 
for a temporary purpose. Therefore, where a 
husband is employed as a carpenter in the 
Railway Workshops in Lahore and has been 
residing there continuously for 11 j'ears, a 
temporary sojourn in Lucknow by ■ him with 
his wife will not confer on Lucknow Court 
jurisdiction to entertain an application by the 
wife for maintenance under that section. 
Itnmdei v. Jhunni Lai. 27 Cr. L. J. 820 : 

95 I. C. 596 : 3 O. W. N. 231 : 
13 O. L. J. 597 : A. I. R. 1926 Oudh 268. 

S. 488 — Jurisdiction. 

Occasional visits of a husband to a wife wjho 
lives apart from him do not give jurisdiction 
to a Magistrate in the District in which the 
wife resides, within the meaning of S. 488 (9). 
Maung Waing v. Ma Chit 1 Cr. L. J. 545 : 
U. B. R. 1904 Cr. Pro. 10 : 10. Bur. L. R. 319. 

S. Jurisdiction— Ouster by order 

for alimony by English Divorce Court. 

The existence of an order for alimony by the 
English Divorce Court is not suIEcient to oust 
the jurisdiction of a Magistrate under S. 488, 
since a mere order for maintenance is equiva- 
lent to maintaining the wife. Kent v. Kent. 

26 Cr. L. J. 1597 : 
90 I. C. 669 : 49 M. L. J. 335 : 
A. I. R. 1926 Mad. 59. 

S. 4^^— Jurisdiction, ouster of by Civil 

Court decree — Proper order. 

In a proper case the jurisdiction of the Magis- 
trate to make an order under S. 488, is not 
ousted by the mere existence of a decree of a 
Civil Court directing a certain sum to be paid 
as maintenance. Of course the existence of a 
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S. 488 — Conditional order, based on 

compromise. 

Magistrate is not entitled to pass an order 
under S. 488 in terms of a compromise 
which contains such conditions or amounts to 
an agreement to live separate by mutual 
consent, or to enforce the same if such an order 
has been passed. Pal Singh v. Nihal Kaur. 

33 Cr. L. J. 488 : 
137 I. C. 364 : 33 P. L. R. 292 ; 
I. R. 1932 Lah. 339 (2) : 
A. I.R. 1932Lah. 349 (2). 

S. 488 — Conditional order, legality of. 

An order directing the husband to take 
away his wife with him and maintain her, 
and in the event of his failing to do so or 
turning her out, to pay a fixed sum to her 
for maintenance, being conditional, is not in 
accordance with law and hence is liable to be 
set aside in revision. Nalha Singh v. Harnam 
Kaur. 27 Cr. L. J. 556 ; 

93 I. C. 1052 : 7 Lah. 313 : 27 P. L. R. 462 : 

A. I. R. 1926 Lah. 480. 

S. 488 — Conditional order. 

An order for the maintenance of a wife passed 
on condition that she resides in her husband’s 
house is illegal. Emperor v. Jamial Singh. 

18 Cr. L. J. 528 : 
39 1. C. 496 : 14 P. R. 1917 Cr. : 
A. I. R. 1917 Lah. 259. 

S. 488 — Conditional order, legality of. 

An order granting maintenance with a pro- 
viso that if the husband lives with the com- 
plainant, the latter would not be entitled to 
any maintenance is not contemplated by law, 
Ramzan v. Sahib Bibi. 29 Cr, L. J. 895 ; 

111 I. C. 575 ; A. I. R. 1929 Lah. 56. 

S. 488 — Conditional order, legality of. 

In granting maintenance to a wife, a Magis- 
trate cannot impose a condition that the wife 
should reside in the village of the husband. 
Basant Kaur v, Hari Singh, 

30 Cr. L. J. 51 : 
113 I. C, 67 : 1. R. 1929 Lah. 133 : 

A. I. R. 1929 Lah. 210. 

S. 488 — Consent order — Bar to suit 

for restitution of conjugal rights. 

Although an order under S. 488 has been 
passed with the consent of both the parties, 
it cannot operate as a bar- to a civil suit for 
restitution of conjugal rights unless it is ex- 
pressed in the consent given that the consent- 
ing party agreed, that in all circumstances, 
the wife should live apart from the husband 
and be entitled to the maintenance agreed 
upon. Guruvappa Chelty v. Thayarammal. 

131 1. C. 463 : 
54 Mad. 558 : 60 M. L. J. 433 : 
33 L. W. 423 : 1931 M. W. N. 364 : 
I. R. 1931 Mad. 527 ; A. I. R. 1931 Mad. 482. 

S. 488 — Costs. 

Under S, 488, Sub-s. (7) the Court may make 
orders as to costs in favour of the wife where 
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the husband has failed in an action for main- 
tenance. Yesubai v. Parasram. 

34 Cr. L. J. 140 : 
141 1. C. 348 : 34 Bom. L. R. 1449 : 

I. R. 1933 Bom. 77 (2) : 
A. I. R. 1933 Rom. 21, 

— ^ S. 488— Discretion. 

The . use of the word “ may ” in S. 488, 
Cr. P. C., shows that a Magistrate has a 
discretion to decide in what cases the award 
of maintenance may properly be made, though 
the discretion must be exercised judicially 
and reasonably and not capriciously. The 
refusal to make an order for maintenance 
against .the husband on the ground of the 
woman living in adultery with a low-caste 
man, was a proper exercise of the discretion 
vested in the Magistrate. Ponnayee v. Periya 
Mooppan. 7 Cr. L. J. 346 : 

18 M. L. J. ISO : 3 M. L. T. 269 : 

31 Mad. 185. 

S. 488 — Divorce, effect of. 

An irrevocable divorce, under Muhammadan 
Law, does not completely destroy the relation- 
ship of husband and wife, until after the 
expiry of the period of iddat, and, therefore, 
a wife in that position is entitled, during 
iddat, to an order for maintenance under 
S. 488. Also any such order already existing 
in favour of the wife can be enforced by the 
Magistrate during the period of her iddat. 
Syed Saib v. Meeran Bee. 10 Cr. L. J. 502 ; 

4 1. C. 140. 

S, 488 — Divorce, effect of. 

The fact that husband had given ialaq to 
his wife should be considered before passing 
order. Ahmad Kasim Molla v, Khatun Bibi. 

141 1. C. 689 ; 
59 Cal, 833 : 1. R. 1933 Cal. 165 : 

A. I. R. 1933 Cal. 27. 

S. 488— Diuorce, effect of on mainten- 
ance. 

Where there has been a divorce by mutual 
consent, an order of maintenance passed in 
the wife’s favour cannot stand. Maung Tin V 
V. Ma Hla Kyi. 38 Cr. L. J. 913 : 

170 I . C. 13 : 10 R. Rang. 79 : 
A. I.R. 1937 Rang. 246. 

S. 488— Divorce— Effetive maintenance. 

The order of maintenance becornes in- 
operative on the expiration of the divorced 
wife’s iddat, and that period should not be 
deemed to have e.xpired until the e.xpiry of 
three months from the date on which she is 
made cognisant of the divorce. Mahomed 
Hussain v. Ma Pwa Hnit. 21 Cr. L. J. 503 : 

56 I. C. 663 ; 10 L. B. R. 104 : 
13 Bur. L. T. 43 : A. I. R. 1920 L. Bur. 54. 

S. 488~Divorce— Effect on order for 

maintenance. 

Where a Magistrate made an order under 
S. 488 directing a Muhammadan to pay a 
certain monthly allowance towords the main- 
tenance of his wife : Held, that on subsequent 
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or.Jer for maintenance. Manickam v. Poongava- 
nammal. 35 Cr. L. J. 852 : 

148 I. C. 921 : 39 L. W. 439 ; 
1934 M. W. N. 185 : 66 M. L. J. 543 : 
6 R. M. 555 ; A. 1. R. 1934 Mad. 323. 

S. 488 — Maintenance — Desertion oj 

wife. 

The fact that the husband lias deserted the 
•wife is not a ground for dismissing the applica- 
tion, but is on the other hand, a reason for 
alloiving it. MangH v. Ganda Singh, 

^ - 33 Cr. L. J. 447 : 

137 I. C. 30 (1) : 33 P. L. R. 230 : 
I. R. 1932 Lah. 312 : A. 1. R. 1932 Lah. 301. 

S. 488 — Maintenance, form of. 

An order for maintenance based on an agree- 
ment by the husband to pay to the wife some 
cash allowance together with something in kind 
is not a proper order under S. 488. Masta v. 
Emperor. 21 Cr. L. J. 612 ; 

57 I. C. 276 ; A. I. R. 1920 Lah. 223. 

S. 438— Maintenance, form of. 

An order, under S. 488, for maintenance must 
be for a sum of money payable as a monthly^ 
allowance, at a rate not exceeding Rs. 50 a 
month. The section does not warrant an order 
that the allowance be paid wliolly or partially 
in grain or the like. Emperor v. Dilsukh. 

13 Cr. L. J. 188 : 
13 I. C. 1004 : 19 P. R. 1911 Cr. 

S.488— iHaintenanw, form of— Main- 

tenance — Mixed basis of cash and grain — 
Legality. 

An order under S. 488, fixing maintenance 
on a mixed basis of cash and grain, is a 
bad one. The section contemplates on 
allowance to be made in cash only. Kalnram 
V. Chinto. 34 Cr. L. J. 123 ; 

141 1. C. 115 ; 28 N. L. R. 284 : 
I. R. 1933 Nag. 35 (1) : 
A. I. R. 1932 Nag. 183 and 
A. I. R. 1933 Nag. 3. 

S. 488 — Maintenance, form of. 

S. 488 only permits of the Court directing 
a monthly payment of money. An order 
directing an annual mixed payment in kind 
and in cash is contrary to the terms of the 
section and cannot be upheld. Mulcta v. 
Dattu Mahadev. 25 Cr. L. J. 965 : 

81 1. C. 613 : 26 Bom. L. R. 186 : 

A. I. R. 1924 Bom. 332. 
S. 488 — Maintenance, form of. 

Under S. 488 a Magistrate is not allowed 
to make any other order except a monthly 
cash allowance. An order directing the 
husband to gi've his wife 12 maunds of grain 
each harvest and to provide her -vvith a 
separate house is illegal. Airu v. Maliou. ■ 

25 Cr. L. T. 1271 : 
82 I. C. 279 : A. I. R. 1925 Lah. 142 (1). 

S. 488— Mmnlenance, ground for allozo- 

ing. 

All that has to be proved in order to give 
jurisdiction to a„ Magistrate under S. 488 
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is that the child is unable to maintain 
itself and that the father neglected or refused 
to maintain it, and in the case of the wife, 
that the husband refused or neglected to 
maintain her. Even a grown-up child, if 
unable to maintain itself, is entitled to get 
maintenance from the father if he has the 
means. Kent v. Kent. 26 Cr. L. 7. 1597 : 

90 I. C. 669 : 49 M. L. J. 335 : 
A. I. R. 1926 Mad. 59. 

S. 488 — Maintenance— Ground for re- 
fusal. 

A wife’s refusal to attend a Panchayat con- 
vened to consider a charge of adultery 
against her, is no reason for rejecting an 
application for - maintenance made by her 
under S. 488. Dasappa Chetty v. Chikalhayee. 

15 Cr. L. J. 52 : . 
221, C. 324 ; 1 L, W. 156 : 
A. I. R. 1914 Mad. 137. 

■ S. 488 — Maintenance — Husband offering 

to keep wife — Duly of Court. 

AVherc in proceedings under S. 488, the 
husband offers to maintain his wife, the 
Magistrate must comply with the require- 
ments of the first proviso to Sub-s. 3 of the 
section. Usman v, Jalti. 27 Cr. L. J. 938 ; 

96 I. C. 394. 

S. 488 — Maintenance— Joint mainten- 
ance to child and mother — Considerations 
depriving mother of her right, effect of— On 
Child. 

Where the maintenance allowance under 
S. 488, are in favour jointly of the . mother 
and her minor son, considerations which w’ould 
deprive the mother of her right to the 
allowance would not prevent the child from 
asking and recovering it. Chclibai v. Nuroomal 
Sheboomal. 39 Cr. L. J. 847 : 

176 1. C. 863 : 11 R. S. 42 : 
A. I. R. 1938 Sind 151. 

S, 488 — Maintenance— Meaning of. 

The meaning of “maintenance” as used in 
S. 488, includes the education of children, 
that is to say, the minimum amount of 
education which the conventions of the 
country call for. The mere maintenance of 
the body is not sufficient ,* provision has to 
be made for the child’s developing mind and 
conscience. Mating Shwc Ba v. Ma Tecln Nya. 

40 Cr. L. J. 440.: 
180 I. C. 584 ; 1938 Rang. 673 : 
11 R. Rang. 423 ; A. 1. R. 1939 Rang. 95. 

S. 488— Mflinlcnancc, meaning of. 

The word "maintenance” in S. 488, does 
not include ordinary conjugal rights ; it is 
confined to appropriate food, clothing and 
lodging, Arunachala Asari v. Anandayammal. 

34 Cr. L. J. 950 (1) : 
145 I. C.378 (I) : 38 L. W. 392 : 
65 M. L. J. 386 : 1933 M. W. N. 1029 : 
56 Mad. 913 ; 6 R. M. 55 (1) : 
A. I. R. 1933 Mad. 688 (1). 

— S. 488— Maintenance — Nature of. 

I A Court has no power to award anything 
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S. 488-~-Exeeuliori of order. 

First application within four monllis — Appli- 
cation dismissed as husband not traceable — 
Subsequent application after fifteen months 
for arrears of fifteen months — Held, warrant 
could be issued. U. H. Puy Lai I v. Ma Po Byu. 

37 Cr. L. J. 91 (2) : 
159 1. C. 289 ; 13 Rang. 289 : 8 R. Rang. 265 : 

A. 1. R. 1935 Rang. 407. j 

S. 488 — Execidion of order — Imprison- 
ment.- 

\ 

Under S. 488 (3), a person who has under- 
gone a sentence of imprisonment for a 
default in payment of arrears of mainte- 
nance, cannot be sentenced a second time 
to imprisonment for the same default. In re : 
Mating Kyi Pc v. Ma Hluin. 33 Cr. L. J. 554 : 

137 I. C. 673 : 10 Rang. 176 : 
1. R. 1922 Rang. 154 : A. I. R. 1932 ang. 93. 

S. 488 — Execution of order — Separate 

maintenance. 

Where the original order made no specific 
allotment for the wife separately, it is not 
competent for a Magistrate to do so in enforce- 
ment of an order under S. 489. Thumhusioamy 
PiUai] V. Ma Lone. 18 Cr. L. J. 103 : 

37 I. C. 311 : 9 L. B. R. 49 : 
10 Bur. L. T. 209 : A I. R. 1917 L. Bur. 84. 

S. 488 — Ex parte order, when made. 

An ex parte order under Si 488, Cr. P. C., 
cannot be made against a party who is present 
in Court along witii his Pleader, without 
hearing him. Sham Singh v. Ilnkam Devi. 

31 Cr T T 1 179 • 
127 I. C. 13 : A. I. R. 1930 Lah. 524! 

S. 488— Ex parte proceedings, when 

alloiued. 

Proceedings against a person for maintenance 
on the ground that lie is llie father of an 
illegitimate child sliould not be conducted 
ex parte. Evidence in such proceedings ought 
to be taken in the presence of sucli person 
or his pleader unless he is wilfully avoiding 
service of summons or neglecting to attend 
the Court. Ajoy Chandra Das v. Dull Bmah. 

2 Cr. L. J. 159 ; 

1 C. L. J. 102. 

S. 488 — Further inquiry — Legality of. 

When an order for maintenance is refused 
by a Magistrate under S. 488, the District 
Magistrate is not empowered to make a 
further inquiry under S. 437. Mt. Parbali v. 
Choley. 1 Cr. L. J. 864 : 

17 C. P. L. R. 127. 

— s. 4 gg — ^Hindu Law — Husband’s liability 

to maintain wife, nature of. 

The duty of a husband to maintain his wife 
under the Hindu Law is absolute, and under 
the Cr. P, C. it is subject only to the wife’s 
chastity. When a Hindu wife, therefore, 
leaves her husband’s house without good cause, 
her right of maintenance is only suspended 
and she hasthc right to return to her husband’s 
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house at any time and claim to be maintained 
by him. Jankibai v. Shivram Babaji. 

- 20 Cr. L. J. 98 : 

48 I. C. 978 : 12 S. L. R. 90 ; 
A. I. R. 1918 Sind 25. 

— S. 488 — Hindu Law— Marriage- Hus- 
band’s liability for maintenance. 

Where the wife of a Hindu kahar contracts a 
sagai with another person but is not living 
with him, nor the ’ dissolution of her marriage 
has been effected or recognized by the caste 
panchayat, her husband cannot be absolved 
from his liability to pay her maintenance. 
Babu Nandan v. Punia. 27 Cr. L. J. 550 ; 

93 I. C. 1046 : A. I. R. 1926 All. 426. 

S. 488— Husband and wife— Apostacy 

of wife amongst Mohammadans — Maintenance. 

The apostacy of a Muhammadan wife ipso facto 
dissolves the marriage, and the wife is not 
thereafter entitled to receive maintenance 
from her husband. Sana Vllah v, Ma Kin. 

19 Cr. L. J. 799 (b) : 
46 I. C. 719 : 9 L. B. R. 206 : 
A. I. R. 1919 L. Bur. 150. 

S. 488 — Husband and wife — Bona fide 

offer to maintain, what is. 

In a complaint under S. 488, the evidence 
having shown that the husband had not only 
beaten the wife and taken away her ornaments; 
but also not supported her for years, and that, 
though he had since married again, refused to 
grant divorce and declined to abide by the 
decision of the caste, apparently with the 
view of extorting money from his father-in-law: 
Held (in revision) that the husband’s present 
offer to keep her in his house was evidently 
not a bona fide one ; and that the case was one 
where she should be given maintenance. 
Kadia Kalian Pilamber v. Kadiani Shamoo 
Bamji, 2 Cr. L. J. 49. 

^ S. 488 — Husband and wife — Desertion 

of wife. 

A husband deserted his wife -and went away 
to live elsewhere owing to the constant quarrels 
between them and made no attempt to 
maintain her. She instituted a suit for judicial 
separation but was unsuccessful. Subsequently, 
there was an attempt on the part of the 
neighbours to bring about a compromise 
which also failed as the husband told them that 
he could not compromise. The wife then 
applied for maintenance under S. 488. The 
husband, as a defence, offered to maintain 
his wife if she lived with him. The Magistrate 
refused to believe the husband and passed 
maintenance order : Held, that the Magistrate 
rightly refused to believe that the belated 
offer of the husband to maintain his wife 
was made bona fide. The suit by wife for 
judicial separation and her failure in it did 
not alter Ihe fact that the husband had 
deserted his wife and failed to maintain her. 
Bibian Ludwig DeCruz v. Alice Winifred DeCruz. 

39 Cr. L. J. 287 : 
173 I. C. 21 : 210 R. Rang. 322 : 
A. I. R. 1938 Rang. 25. 
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S. 488 — Maintenance to children. 

Application of mistress for maintenance dis- 
missed — No revision against order — Subsequent 
application for maintenance of herself and 
child born subsequently ; field, maintenance 
of child alone could be considered. Ma Saw 
May V. U Aung Thein. 36 Cr. L. J. 1391 : 

158 I. C. 641 : 8 R. Rang- 198 : 
A. I. R. 1935 Rang. 277. 

S. 488 — Maintenance to children. 

Boy below 18 is child— College boy unable 
to maintain himself is entitled to maintenance 
from parent. Shanno Devi v. Daya Ram. 

35 Cr. L. J. 473 : 
147 I. C. 719 : 35 P. L. R. 320 : 
6 R. L. 433 (2) : A. I. R. 1933 Lah. 1026. 

S. 488 — Maintenance to children — 

Buddhist priest, liability of. 

S. 488 applies to the case of a father who 
has sufficient means to maintain his child but 
neglects to do so. A member of the Buddhist 
priesthood dies a civil death when he enters 
the priesthood, and the presumption is un- 
doubtedly that he does not possess any 
property, except such as is necessary for his 
religious life and which is held under condi- 
tions which do not make it available for 
other purposes ; for instance, maintenance of a 
child. Ma E Shi v. U Aditsa. 

24 Cr. L. J. 510 : 
72 I. C. 974 : A. I. R. 1922 U. Bur. 15. 

S. 488— Manifcnnnce to children, extent 

of. 

Under the provisions of the section, a father 
is bound to maintain his child, if the latter 
is not able to maintain himself. But where 
he is able to maintain himself, but wants to 
prosecute his studies in order to better his 
prospects, he has no right to force his father 
to comply -with his wishes. Abdul Rahim 'v. 
Ma Shwe May. 24 Cr. L. J. 590 : 

73 I. C. 334 : A. I. R. 1923 Rang. 45. 

S. 4%^— Maintenance to children— 

Father's liability. 

Under S. 488 a father cannot justly refuse 
to maintain his children on the plea that they 
will not live with him. Mi Saw v. S . 

11 Cr. L. J. 488 : 
7 I. C. 460 : U. B. R. 1910 Cr. P. C. 1. 

- ■ S. 488 — Maintenance to children — 

Father's liability, nature of. 

A father cannot refuse to maintain his 
children on the ground that they are living 
with their mother, if they are unable to main- 
tain themselves. If he wants to have them 
in his custody, he must enforce his rights, if 
any, in a Civil Court. Murgesan Mudaliar v. 
Sodiamma. 16 Cr. L. J. 656 : 

30 I. C. 480 : 8 Bur. L. T. 134 : 
A. I. R. 1915 L. Bur. 109. 

— ^ S. 488 — Maintenance to children — 

Father's liability, nature of. 

A Muhammadan woman made an application 
for maintenance under S. 488 against her 
husband for maintenanee of herself and two 
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children, a boy aged four years and a girl ' 
aged one and a half years. The husband 
contended that he would maintain the son 
if he were given into his custody : Held, 
that as an inquiry into the Muhammadan 
Law as to custody was not made necessary 
by Cr. P. C., which governed the proceedings, 
the mother was the proper person to have 
the custody of the son aged four and the 
father must maintain that child. Akhtari 
Begamv. Abdul Rashid. 38 Cr. L. J. 672 : 

168 I. C. 896 : 38 P. L. R. 1117 : 

9 R. L. 699 : A. I. R. 1937 Lah. 236. 

S. 488 — Maintenance to children — 

Father's liability, nature of. 

The fact that the child is living with its 
mother who refuses to return to her husband 
under a decree for restitution" of conjugal 
rights, does not absolve the father from his 
duty of maintaining the child. It is open to 
the father to apply to the Court for the 
custody of the child. Mating San Pc v. Ma 
Lai M'ai. 33 Cr. L. J. 918 ; 

140 I. C. 150 (1) ; 10 Rang. 486 : 

I. R. 1932 Rang. 217 ; 
A. I. R. 1932 Rang. 183. 

S. 488 — Maintenance ' to children — 

Father's liability, nature of. 

The father’s willingness to take the boy 
and maintain him has nothing to do with 
his liability to give the boy maintenance 
when the boy is living in the custody of his 
natural guardian. In re : Pdrathy Valappil 
Moideen. 14 Cr. L. J. 597 ; 

11 1. C. 469: 14 M.L. T. 223 : 
25 M. L. J. 355 : 1913 M. W. N. 997. 

S. 4SS— Maintenance to children— 

Fallicr's liability, nature of. 

Where a father has custody of -i his minor 
children and is maintaining them properly, 
the mere fact that they go and live with 
their mother would not make him liable to 
be charged for maintenance under S. 488 
though he refuses to maintain them unless 
they return to his custody. Ma Shwe Hmyin 
v. Po Mg. Chat. ■ . 16 Cr. L. J. 217 : 

27 I. C. 841 : 8 L. B. R. 105 : 
A. I. R. 1915 L. Bur. 133. 

S. 488 —Maintenance to children — 

Father’s liability, nature 'of. 

Where in an application by a wife for main- 
tenance for herself and her minor son, a boy 
of four years, it was found that the husband 
had deserted the wife, but there was nothing 
to show that he had neglected or refused to 
maintain the son ; Held, that an order for 
separate maintenance of the son could not be 
passed on the mere ground that it was best 
in the ' interest of (the minor that he 
sliould remain with the mother till the father 
was able to get his custody from the Civil 
Court. Sita Devi v. Har Narain. 

32 Cr. L. J. 196 : 
129 I. C. 17 : 31 P. L. R. 876 : 
1. R. 1931 Lah. 97: A. I. R. 1930 Lah . 886. 
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S. 488 — Husband and wife — Order — 

Grounds for. 

The mere fact that the husband has con- 
tracted a second marriage and therefore his 
first Tvife declined to live with him does not 
Justify an order under S. 488. Emperor v. 
Waryam Singh. 15 Cr. L. J. 577 : 

25 I. C. 329 : 12 P. R. 1914 Cr. : 
245 P. L. R. 1914 : A. I. R. 1914 Lafa. 339. 

S. 488 — Husband ' and wife — Order 

against husband’s father. 

An order of maintenance ■ of a wife under 
S. 488 cannot be passed against the father 
of the husband. Ghulam Muhammad v; Ghulam 
Fatima. 30 Cr. L. J. 135 : 

115 I. C. 327 ; I. R. 1929 Lah. 162. 

S. 488 — Husband and wife — Order 

against husband’s father. 

S. 488 does not contemplate an order making 
the father of the husband jointly liable for the 
maintenance of the wife. Emperor v. Waryam 
Singh, 15 Cr. L. J. 577 : 

25 I. C. 329 : 12 P. R. 1914 Cr. : 
245 P. L. R. 1914 : A. I. R. 1914 Lah. 339. 

S. 488 — Husband and wife — Order 

against husband’s father. 

Where the husband quarrels with and ill- 
treats his wife, she is entitled to live apart 
and claim maintenance, but her husband’s 
father cannot be made liable for it. Balia v. 
Musammat Atli. 15 Cr. L. J. 529 : 

24 1. C. 841 : 21 P. W. R. 1914 Cr. : 
115 P. L, R. 1914 : A. I. R. 1914 Lah. 417. 

S. 488~HHsband and wife— Order 

against third person. 

Order under S. 488 against husband — Hus- 
band’s default — Order can be passed against 
third person whom husband has mortgaged 
certain properties. Lalitmohan Saha v. Sarojini 
Dasi. 33 Cr. L. J. 93 ; 

134 I. C. 1199 : 35 C. W. N. 692 : 
I. R. 1932 Cal. 79 : A. I. R. 1931 Cal. 644. 

S. 488 — Husband and wife — Order 

against third person. 

S. 488 does not empower a Magistrate to make 
an order of maintenance against any one but 
the woman’s husband. Emperor v. Miran. 

1 Cr. L. J. 110 : 
5 P. L. R. 86 : 26 P. R. Cr. of 1903. 

S. 488 — Hasband and < wife — Order 

against third party. 

Under S. 488 only a husband can be ordered 
to make a monthly allowance for the mainte- 
nance of the wife. Such an order cannot be 
passed against the husband’s father. Sohan 
Singh V. Kartar Kaur. 32 Cr. L. J. 1175 (1) : 

134 I. C. 488 :32P.L. R.346: 
I. R. 1931 Lah. 936 ; A. I. R. 1931 Lah. 532. 

S. 488 — Husband and wife — Order — 

Civil Court’s order subsequent — Effect of. 

A subsequent decree of a Civil Court super- 
sedes any order for maintenance that may 
have been previously passed by a Criminal 
Court under S. 488, but such a decree is no 
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answer to an application for enforcement of an 
order previously obtained by the wife under 
S. 488 for her maintenance, without proof by 
the husband that the conditions of the decree 
for custody had been duly complied with, and 
that without any sufHcient reason, she has left 
his custody, ^mdheyan Ram v. Ram Dularia. 

23 Cr. L. J. 144 : 
65 I. C. 576 : 3 P. L. T. 51 ; 
A. I. R. 1923 Pat. 153. 

S. 488 — Husband and wife — Wife living 

with husband for short lime, effect of. 

Where the husband has neglected his wife for 
a nuniber of years and the fact that he has 
succeeded by means of a subterfuge in making 
her live in his house for a short while during 
the pendency of an application for maintenance 
by her, should not be allowed to affect the 
decision of the application presented by her for 
maintenance. Ghulam Mohammad v. Msl. 
Allah Rakhi. 41 Cr. L. J. 107 : 

185 I. C. 69:41 P. L.R.605 : 
12 R. L. 273 (1) : A. I. R. 1939 Lah. 533. 
S. 488 — Husband and wife —Wife refus- 
ing to live with husband. 

An order for maintenance of a wife should not 
be passed against the husband where the wife 
refuses to live with him and there is no suffi- 
cient reason for permitting her to do so. 
Sultan V. Mahtab Bibi. 27 Cr. L. J. 1319 : 

98 I. C. 391 : 27 P. L. R. 233 : 
A. I. R. 1926 Lah. 536. 

S. 488 — Husband and wife — Wife’s 

right. 

An order for separate maintenance cannot be 
made in favour of a wife where the husband 
has offered to give his wife maintenance in his 
house but he wants her to live in a separate 
room and not to associate with the other 
members of his family and she has refused the 
offer. Arunachala Asari v. Anandayammal. 

34 Cr. L. J. 950 (1) ; 
145 I. C. 378 (1) : 38 L. W. 392 ; 
65 M. L. J. 386 : 1933 M. W. N. 1029 : 
56 Mad. 913 ; 6 R. M. 55 (1) ; 
A. I. R. 1933 Mad. 688 (1). 

S. 488 — Husband and wife — Wife’s 

right. 

Civil suit for restitution of conjugal rights — 
Application for maintenance within a month — 
Ex parte decree in civil suit — Want of bona 
Jides for wife’s petition — Maintenance order 
should not be passed. Emperor v. Sherda 
Prasad. 34 Cr. L. J. 188 ; 

141 1. C. 610 : 1932 A. L. J, 766 ; 
I. R. 1933 All. 79 : A. I. R. 1932 All.' 583. 

S. 488 — Husband and wife — Wife’s 

right. 

Decree for restitution of conjugal rights against 
wife — Allegations as to adultery of wife 
by husband — ^Wife living apart — Trial Court 
finding her to be entitled to maintenance; High ' 
Court will not interfere. Slier Khan v. Bakhat 
Bhari. 33 Cr. L. J. 748 ; 

139 I. C. 123 (1) ; 33 P. L. R. 554 : 

I. R. 1932 Lah. 566 (1), 
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has become ‘ spent’ owing to the child for 
w’hom the maintenance was ordered having 
attained the age of majority and being able to 
maintain itself. U, Ba Thaung v. Ma Aye. 

33 Cr. L. J. 495 ; 
137 I. C. 439 : 10 Rang. 194 : 

I. R. 1932 Rang. 130 ; A. I. R. 1932 Rang. 94. 

S. 488 — Maintenance to children. 

When the father is willing to keep the child, 
order for the child’s maintenance cannot be 
passed. Ralla v. Musammat Atti. 

15 Cr. L. J. 529 : 
24 I. C. 841 ; 21 P. W. R. 1914 Cr. : 
115 P. L. R. 1914 ; A. I. R. 1914 Lah. 417. 

S. 488— MaMe?iance to co-zoife. 

A lesser wife, refusing to live with the chief 
wife, will not be deprived of her right to 
maintenance if, at the time she married, she 
did not know that the husband had been 
previously married. Mating Po We v. Ma 
The Ilia. 11 Cr. L. J. 750 ; 

8 I. C. 997 ; 3 Bur. L. T. 154. 

S. 488— Marriage— zaoman 

marrying Muhammadan husband— Maintenance. 

A Buddhist woman married by a Muham- 
madan person is a “ wife ” for the purposes 
of S. 488, although the marriage is not strietly 
valid according to the Muhammadan Law. 
Even in the eye of the Muhammadan Law, 
she appears to be so regarded and it is in 
accordance with justice, equity and good 
conscience tliat she should be so regarded. 
Mating Pahtan v. Ma San. 40 Cr. L. J. 653 : 

182 I. C. 259 : 12 R. Rang. 1 : 
A. I. R. 1939 Rang. 207. 

S. 488 — Marriage, proof of. 

Long cohabitation does not become in effect 
legal marriage. M. S. Singleys v. Ma To. 

34 Cr . L. J. 1502 : 
151 I. C. 1089 : 7 R. Rang. 141 ; 

A. I. R. 1934 Rang. 166. 

S. 488 — Marriage, proof of. 

^Vife claiming maintenance — Parties belonging 
to low cast — Nikah recognised among them — 
Marriage taking place 17 years ago — Priest 
dead : Held, no strict proof of marriage was 
neeessarv. Bogis Mangati v. Applama. 

34 Cr. L. J. 108 : 
140 I. C. 876 : 59 Cal. 1257 : 
I. R. 1933 Cal. 65 (2) : A. I. R. 1932 Cal. 866. 


-S. 488 — “ Means, ” meaning 


oj- 


The word ‘ means ’ in S. 488, does not 
only visible means such as real property 
definite employment. If a man is healthy a 
able-bodied, he must be taken to have t 
“ means ” to support his wife. In i 
Kandasami Chelty. 27Cr. L. J 35 

92 I. C. 862 : 50 M. L. j. 4' 
1926 M. W. N. 146 : A. I. R. 1926 Mad. 3' 


S. 488 — Means and inability. 

If a man can be shown to be capable of 
earning money, then he has the means to 
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maintain his wife. In re : Muni Kaniivijayajee. 

33 Cr. L. J. 625 ; 
138 I. C. 517 ; 34 Bom. L. R. 587 : 
, 56 Bom. 260 : 1. R. 1932 Bom. 385 : 

A. I. R. 1932 Bom. 285. 

S. 488— Means and inability. 

Primd facie 'a young man of twenty-six years 
of age must be presumed to be eapable of 
earning money. The presumption may be 
rebutted. In re : Muni Kanlivijayaj ee. 

33 Cr.L.J. 625 : 
138 I. C. 517 : 34 Bom. L.'R. 587 : 
56 Bom. 260 ; I. R. 1932 Bom. 385 : 

A. I. R. 1932 Bom. 285. 

S. 488 — Means and inability — Hus- 
band's insolvency, effect of — Husband 
adjudicated insolvent — Whether sufficient cause 
for non-payment of maintenance. 

The mere fact that the husband has been 
adjudicated an insolvent does not show that 
he is unable to pay for the maintenance of his 
wife and that eonstitutes sufficient eause for 
non-payment. Under the provisions of S. 60, 
C. P. C., as now enacted, the salary to the 
extent of the first hundred rupees and one-half 
of the remainder of such salary is exempt 
from attachment and does not vest in Receiver. 
The husband would, therefore, if he is 
prepared to do work and earn salary, be in a 
position to support his wife. Shyama Charan 
V. Anguri Devi. 39 Cr. L. J. 553 : 

175 I. C. 235 : 1938 A. L. J. 225 : JO R. A. 652 ; 
I. L. R. 1938 All. 486 : 1938 A. W. R. 157 : 

A. I. R. 1938 All. 253. 

S. 488 — Miscellaneous — Prostitution, 

zvhelher profession. 

For the purposes of S. 488, prostitution cannot 
be treated as a profession by which a girl can 
earn her livelihood. Krishnasamy Iyer v. 
Chandravadhana. 14 Cr. L. J. 525 ; 

20 I. C. 1005 : 1913 M. W. N. 695 : 
14 M. L. T. 224 : 25 M. L. J. 349. 

S. 488 — Miscellaneous— Order of main- 
tenance of wife in England— Magistrate in India, 
confirmation by, with variation as to rate— Date 
from which maintenance is payable —Further 
maintenance. 

Where a provisional order of maintenance 
passed by the Justices of the Peace in 
England against a husband in favour of a 
wife, is confirmed by a Magistrate in British 
India with a variation as to rate, the order 
must direct maintenance to be paid only 
from the date of the ' order directing main- 
tenance and not from any earlier period and 
provision must also be made for payment of 
future maintenance. In re : Rose Craker. 

29 Cr. L. J. 458 : 
108 I. C. 906 : A. I. R. 1928 Mad. 809. 

S. 488 — Neglect or refusal. 

An order under S. 488 ’directing payment of 
compensation to the wife and child of the 
accused cannot be made where it appears 
that he has not neglected or refused to main- 
tain his wife and child and has been regularly 
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decree of a Civil Court is relevant when the 
Magistrate is considering what form of order 
he should make under S. 488. If the Magis- 
trate comes to the conclusion that an order for 
maintenance should be made, he ought to make 
it clear in his order that anything paid under 
the decree of the Civil Court will be taken into 
account against anything which he may order 
to be paid. In re : Taralakshmi Mamiprasad. 

40 Cr. L. J. 91 : 
178 I. C. 533 : 40 Bom. L. R. 1103 : 
11 R. B. 125 : A. I. R. 1939 Bom. 499. 

S. 488 — Jurisdiction, ouster of, by Civil 

CoiiTl decree. 

The existence of a decree of a Civil Court 
for maintenance, which cannot be executed 
owing to the insolvency of the husband, does 
not oust the jurisdiction of the Magistrate to 
pass an order for maintenance under S. 488. 
In re : Mahomedali Mithabhai. 

31 Cr. L. J. 609 : 
124 I. C. 127 : 31 Bom. L. R. 1366 : 

A. I. R. 1930 Bom. 144. 

S. 488 — Jurisdiction — Pdtoers of Courts. 

Criminal Courts can take notice of the fact 
that the mother is the lawful guardian of 
minor children under personal law of parties. 
Allah Rakhi v. Karam Elahi. 

35 Cr. L. J. 344 : 
147 I. C. 123 : 35 P. L. R. 34 : 
14 Lah. 770 : 6 R. L. 335 ; 
A. I. R. 1933 Lah. 969. 

S. 488 — Jurisdiction •— Proceedings in 

wrong Court — Effect. 

An order under S. 488, passed by a Magistrate 
who is otherwise competent to pass such an 
order would not be vitiated by the mere fact 
that the proceedings were held in a wrong Dis- 
trict, Siiaram Kahaar v. Sukia Kalwarin. 

30 Cr. L. J. 525 : 
115 I. C. 602 : 49 C. L. J. 205 : 
I. R. 1929 Cal. 426 : A. I. R. 1929 Cal. 336. 

— — S. 488 — Jurisdiction. 

Temporary residence of the husband and wife 
is sufficient to give jurisdiction to a Court 
under S. 488, where they have no fixed place 
of abode and . no permanent residence. 
Khairunnissa v. Bashir Ahmed. 

31 Cr. L. J. 331 : 
122 I. C. 59 : 31 Bom. L. R. 931 : 
53 Bom. 781 ; A. I. R. 1929 Bom. 410. 

■ S. 488 — Jurisdiction. 

The Court at the place where the husband is 
residing, when proceedings under S. 488 are 
started, has jurisdiction to entertain the pro- 
ceedings. Bishen Das v. Aniar Kaur. 

34 Cr. L. J. 1171 : 
146 I. C. 51 : 6 R. L. 170 ; 
A. I. R. 1933 Lah. 387 (1). 

S. 488 — Jurisdiclion. 

The expression ‘ last resided ’ in Cl. (8) of 
S, 488, means both a permanent as well as a 
temporary residence. Emperor v. Janki. 

34 Cr. L. J. 32 (2) : 
140 I. C. 394 ; 15 N. L. J. 24 : 
I. R. 1932 Nag. 146 : A. I. R. 1932 Nag. 85 (2). 
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S. 488 — Jurisdiclion. 

The mere hiring or purchase of a residential 
building at a place would not confer jurisdiction 
on the Magistrate of that place to entertain 
petitions under S. 488 against the owner. 
Bai Ganga v. Amrit Lai Purshotlam. 

38 Cr. L. J. 248 : 
166 I. C. 574 : 38 Bom. L. R, 1107 ; 

9 R. B. 244 ; A. I. R. 1937 Bom. 35. 

S, 488 — Jurisdiction. 

The petitioner’s father was a resident of the 
Gujrat District and her husband was a resident 
of the Jhelum District. The husband paid 
some visits to the petitioner in her father’s 
house and these were the last occasions when 
the husband and the wife lived together : 
Held, that the husband last resided with his 
wife in her parents’ house within the meaning 
of S. 488, and consequently the Gujrat Courts 
have jurisdiction. Allah Ditla v. Sakina Bibi. 

29 Cr. L. J. 687 ; 
110 I. C. 239 : A. I. R. 1928 Lah. 853. 

S. 488— Living separate by consent — 

Maintenance. 

When the breach between the husband and 
wife is irremediable, and it is quite impossible 
for the latter to return to the former after 
rnany years’ separation without leading to fresh 
trouble and dispute, she is entitled to live 
separately and get maintenance. Baloch Khan 
V. Zainab Bibi. 32 Cr. L. J. 1251 : 

134 I. C. 817 : 32 P. L. R. 619 : 

I. R. 1931 Lah. 1009: A. 1. R..1931 Lah. 561 (2). 

S, 488— Ltoing separate by mutual con- 
sent. 

If each party finds it impossible to live amh 
cably and confortably with the other and each 
party is content that they should live separately 
the separate living is by mutual consent. 

J. Chan Toon v, Ma Ti. 37 Cr. L. J. 6 : 

159 I. C. 81 : 8 R. Rang. 245 : 
A. I. R. 1935 Rang. 359. 

S. 488 — Living separate with consent, 

what is. 

The expression mutual consent as used in Sufa- 
s. (4) of S. 488, means a consent on the part of 
the husband and wife to live apart, no matter 
what the circumstances may be. Where a wife 
refuses to live with her husband on some speci- 
fic ground, such as cruelty or the fact that he 
is keeping another woman, it cannot be said 
that the husband and wife are living apart by 
mutual consent if the husband does not insist 
that the wife should live with him. Ram Saran 
Das V. Ram Piari. 38 Cr. L. J. 312 : 

166 I. C. 894 : 1936 A. L. J. 1379 : 
I. L. R. 1937 All. 430 : 9 R. A. 458 : 
1936 A. W. R. 1268 : A. I. R. 1937 All. 115. 

S. 488 — Maintenance — Adidravida wo- 
man, right of. 

Where an Adidravida woman applied for main- 
tenance against a Naidu alleging that she was 
his lawful wife and the fact of marriage was 
proved; Held, an Adidravida woman is not 
invalid and the applicant was entitled to an 
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bringing the order to an end anlomalically. 
' Kanagatnmal v. Pandara Nadar. 

28 Cr. L. J. 271 : 
100 I. C. 239 : 25 L. W. 148 : 
52 M. L. J. 176 : 50 Mad. 663 ; 
1927 M. W. N. Ill: 
A. I, R. 1927 Mad. 376. 

S. 488— Order for maintenance, form of. 

The function of the Magistrate is restricted 
to passing an order as to the amount of 
maintenance and his order should not embody 
restrictive conditions which could not be 
enforced in summary criminal proceedings. 
It would be certainly undesirable if a 
Magistrate were to pass an order with regard 
to one part of the compromise incompatible 
with an order which the Civil Court might 
pass with regard to the rest ; but where the 
Magistrate restricts himself to the fixation 
of the amount of maintenance and where 
that order is to take effect immediately 
without further conditions, then it would not 
matter if changes are contemplated in the 
future. John P. E. Coelho v. Mrs. Blanche. 

38 Cr. L. J. 170 : 
166 I. C. 27 : 9 R. N. 116 : 
I. L. R. 1937 Nag. 230 : 
A. I, R. 1936 Nag. 228. 

S. 488— Order of maintenance, opera- 
tion of. 

An order directing payment of maintenance 
for any period prior to the date of application 
is illegal. Abdul Rahim v. Amir Begum. 

27 Cr. L. J. 610 : 
94 I. C. 354 : 7 Lah. 365 : 
27 P. L. R. 539: 
A. I. R. 1926 Lah. 532. 

S. 488— Order of maintenance— Subse- 
quent civil suit negativing relationship — Staii of 
maintenance order. 

Where the relationship, on which a main- 
tenance order under S. 488 is based, has 
been declared by the final decree of a com- 
petent Civil Court not to exist, the person 
adversely affected is entitled to ask the 
Magistrate to abstain from giving any 
further effect to his order of maintenance. 
Madou Venkayya v. Madou Paidamma. 

24 Cr. L. J. 720 ; 
73 I. C. 944 ; 32 M. L. T. 345 : 

1923 M. W. N. 401 ; 
18 L. W. 132 : 45 M. L. J. 104 : 
46 Mad. 721 ; A. I. R. 1923 Mad.-707. 

S. 488 — Procedure — Correction of wrong 

order, mode of. 

A Magistrate in the first instance actually 
ordered the husband to pay certain sum as 
maintenance for his wife although she had 
not applied for such an order. Subsequently, 
when his attention was drawn to his mistake, 
he amended his own order without notice to 
the wife and cancelled the order of mainten- 
ance for the wife whilst enhancing that of the 
children ; Held, this was an illegality on the 
part of the Magistrate. Having found his 
pror, it was his duty to submit the proceed- 
ings to the Sessions Judge for submission to 
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the High Court for rectification under S. 309, 
Cr. P. C. Saw Gwan Shein v. Ma Kin Kin. 

41 Cr. L. J. 833 ; 

190 I. C. 142 : 13 R. Rang. 66 ; 

A. I. R. 1940 Rang. 222. 

S. 488 — Procedure — Denial of valid mar- 
riage— Duty of Magistrate. . 

If on an application by the wife for main- 
tenance under S. 488, the respondent denies 
the validity of the marriage, the question 
should be decided by the Magistrate himself. 
The applicant should not be left to establish 
her claim by a civil suit. Mangli v. Ganda 
Singh. 33Cr. L.J. 447: 

137 I. C. 30 (1) : 33 P. L. R. 230 : 

I. R. 1932 Lah. 312: 

A. I. R. 1932 Lah. 301. 

S. 488— Procedure — Dispute as to legiti- 
macy of child — Enquiry, mode of. 

In proceedings under S. 488 for the main- 
tenance of a child, the question of its legiti- 
macy was raised. Witnesses were examined 
on both sides but the Magistrate found him- 
self unable to arrive at any definite conclusion 
on their evidence as to the legitimacy of 
the child. He, accordingly, took the course 
of going to the village and examining with- 
out previous notice certain residents as 
Court-witnesses, After doing this, he offered 
to examine any one else in the village whom 
the counter-petitioner might want ; but he 
did not want to examine any one whom he 
had not already called. Solely on such new 
evidence he found that the child was legiti- 
mate and awarded maintenance : Held, ' on 
revision that since the finding of the Court 
was based exclusively on evidence subse- 
quently obtained, the counter-petitioner who 
had already produced all the evidence at his 
command was likely to have been prejudiced 
by such a course of action and the Court 
in pursuing it went beyond the reasonable 
discretion afforded by S. 540. In re : Manik- 
kalh Kulappura Veellil Bhargavi Amma. 

28 Cr. L.J. 251: 

100 I. C. 123 : 25 L. W. 151 : 

52 M. L. I. 118 : 38 M. L. T. 38 : 

A. I. R. 1927 Mad. 361. 

S. 488 Procedure — Examination of ap- 
plicant, necessity of. 

An order for maintenance passed under 
S. 488 simply on the applicant’s verification 
on oath of the truth and correctness of her 
application, without examining the applicant 
or her witnesses (if any) on oath is bad, as 
the application cannot be used to supplement, 
much less to take the place of, the applicant’s 
examination on oath in the presence of her 
husband. Kamta v. Mangal Dei. 

25 Cr. L. J. 302 : 

76 I. C. 974 : 23 O. C. 237. 

S. 488— Procedure — Ex parte proceed- 
ings. 

So far as the right of the Court to proceed 
ex parte is concerned, there is not much 
difference between a civil case and a criminal 
one. Kadia Kalian Pitambar v. Kadiani Shamoo 
Bamji. 2 Cr. L. J. 249. 
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but maintenance, i. e., a house to live in, 
under S. 488. MakJian Singh v. Harnamo. 

29Cr.L. J.909: 
111 I. C. 669. 

S. 488 — Maintenance — Separate main- 
tenance on account oj husband having secured 
wife — Bimncsc Buddhist. 

Polygamy being legal among Burmese Bud- 
dhists, the refusal of a chief wife to live 
with her husband merely because he had 
taken a second wife, is a proper ground for 
refusing to make an order for her personal 
maintenance under S. 488. Paw Thin v. Ba 
Win. 7Cr. L.J.444: 

4 L. B. R. 146. 

S. 488 — Maintenance^ what is — Educa- 
tional expenses of child — Proper order. 

An application under S. 488. by the mother 
of a child against the father of the child, 
for the “educational expenses” of the child, 
should be made by her in the name of the 
child as the guardian of the child and not 
in her own name. The "educational expenses” 
of a ehild do not come within the term 
"maintenance" as used in S. 488. Knmli 
V. Emperor. 25 Cr. L. J. 1249 ; 

82 I. C. 257 : A. 1. R. 1925 All. 73. 

S. 488 — Maintenance — Wif c — Marriage, 

necessity of. 

Under S. 488 a woman cannot be grant- 
ed a maintenance order against a man unless 
she proves herself to be his legal wife ac- 
cording to his personal law. Pioa Me v. San 
Hla. 16 Cr. L. J. 39 : 

26 I. C, 631 : 7 L. B. R. 270 : 
A. I. R. 1914 L. Bur. 266. 

; S. 488 — Maintenance — Wife — Marriage 

proof of. 

Under S. 488 a woman is not entitled to 
maintenance even if she has lived with a 
man ns his wife for 12 years and has also 
borne him a child. Only legally married 
women are entitled to maintenance under 
S. 488. A T. Lahshmi Ambalam v. Andiammal. 

39 Cr. L. J. 228 : 
172 I. C. 811 : 1937 M. W. N. 1131 : 
1937 2, M. L. J. 885 : 46 M. L. W. 766 ; 
10 R. M. 497 : A. I. R. 1938 Mad. 66. 

S. 488— Maintenance— R’l/c — Marriage, 

proof of — Buddhist Laiv. 

In maintenance proceedings under Cr. P. C., the 
wife must show that she is the wife of the ac- 
cused. In question of marriage between a 
Chinese Buddhist man and Burmese Buddhist 
woman, the man’s own personal law would 
be applicable to - him. Tiic marriage laws 
among the Chinese arc considerably more 
restricted than among the Burmese Buddhists. 
Wa Foon y. Ma Thcin Tin. 15 Cr. L. J. 484 (b) : 

24 I. C. 572 : 7 Bur. L. T. 71 : 
A. I. R. 1914 U. Bur. 30. 

S. 488 — Maintenance — Wife having 

relations willing to maintain — Effect. 

A wife’s application for maintenance against 
her husband should not be dismissed on 
the mere ground that she has relations or 
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friends willing to maintain her or to bear 
the costs of the proceedings. Chandu v. 
Rama Misari. 16 Cr. L. J. 80 : 

26 I. C. 672 ; A. I. R. 1916 Mad. 567. 

S. 488 — Maintenance of minor children 

— Minors livwg with mother after dissolution 
of marriage loith father —Duly of father to main- 
tain them— Negligence, what constitutes. 

Where two minor children lived with the 
mother after dissolution of her marriage with 
their father, it is the duty of the father to 
make an allowance for their maintenance 
unless he can show that there has been no 
negligence or refusal on his part to support 
and maintain the children. If he has been 
making no contribution towards their sup- 
port from the time they left his protection, 
there is negligence on his part and he can 
be directed to make an allowance for the 
maintenance of the children. Ma Shwe Kyin 
V. Mating San Nyein. 38 Cr. L. J. 782 : 

169 I. C. 428 ; 10 R. Rang. 5 (1). 
A. I. R. 1937 Rang. 205. 

S. 4&S— Maintenance proceedings — De- 

I cree of Civil Court, effect of. 

Where, during the pendency of maintenance 
proceedings, the husband obtains a decree 
from a Civil Court to the effect that no legal 
marriage exists between the parties, the Magis- 
trate should drop the proceedings. Narayanan 
Masood V. Itlicherry Amma. 

18 Cr. L. J. 971 : 
42 I. C. 331 : 22 M. L. T. 293 : 
33 M. L. J. 449 : 6 L. W. 536 : 
1918 M. W. N. 65 .- A. I. R. 1918 Mad. 431. 

S. 488 — Maintenance proceedings, 

nature of. 

The provisions 'in the Cr. P. C., in regard to 
applications for maintenance, stand by them- 
selves. They are not really criminal proceed- 
ings. Ma Saio May v. U Aung Thin. 

36 Cr. L. J. 1391 : 
158 I. C. 641 : 8 R. Rang. 198 : 
A. I. R. 1935 Rang. 277. 

S. 488 — Maintenance to children. 

A father is liable for the maintenance of his 
own child whether legitimate or otherwise, but 
not for the child of another man. Abdul Rahim 
v. Amir Begam. 27 Cr. L. J. 610 : 

94 I. C. 354 : 7 Lah. 365 : 27 P. L. R. 539 : 

A. I. R. 1926 Lah. 532. 


S. 488 — Maintenance to children. 

A father is not at liberty to refuse to 
maintain his children on the ground that they 
are not living with him. Nga Po Saw v. Mi 
Thct. 11 Cr. L. J. 662 : 

8 I. C. 479 : 1910 1 U. B. R. 34." 


S. 488 —Maintenance to children. 

A Muhammadan girl between 13 and 16 years 
)f age is entitled to maintenance under S. 488. 
;he is not a child able to maintain herself. 
4. Haidar v. Safura Bi Bi. 39 Cr. L. J. 196 : 

172 I. C. 879 : 10 R. Rang. 285 (1) : 

A.I.R. 1937 Rang. 818. 
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whether there are reasonable grounds for such 
refusal. Said Bibi v. Umar Din. 

32 Cr. L. J. 468 ; 
130 I. C. 51 : 31 P. L. R. 664 : 
I. R. 1931 Lah. 243 : A. I. R. 1930 Lah. 464. 

S. 488 — Refusal to live xtilh httsband — 

Christian husband’s conversion to Judaism, 
effect of. 

A Christian wife is not, by the mere fact of 
the conversion of her husband to Judaism, 
entitled to live apart and get maintenance 
from him. So long as a Jewish husband docs 
not harass a Christian wife and so long as he 
treats her as a husband should, permits her 
to practise her own religion and does not 
apply any temporal or moral pressure on her 
to cause her to abandon her religion or to 
adopt his, she has no right to leave her 
husband and should not be awarded mainte- 
nance if she does so. But a Christian wife 
will be justified from withdrawing from the 
conjugal domicile where there is an attempt on 
the part of her husband to introduce a system 
of polygamy, or concubinage into the house- 
hold. TaUcar v. Emperor. 27 Cr. L. J. 1177 : 

97 I. C. 809 : 19 S. L. R. 128 : 
A. I. R. 1926 Sind 278. 1 

-S. 488 — Refusal to live with husband 

— Duty of Magistrate. 

If the husband offers to maintain his wife 
on condition of her living with him, and she 
refuses to live with him, the Magistrate may 
consider any grounds of refusal stated by her 
and may make an order under the section 
notwithstanding such offer if he is satisfied 
that there is just ground for so doing. David 
Sassoon v.' Emperor. 26 Cr. L. J. 975 : 

87 I, C. 43 1 : 27 Bom. L. R. 359 : 
49 Bom. 562 ; A. I. R. 1925 Bom. 259. 

— — S. 488 — Refusal to live with husband. 

Held, that her application should be dismissed. 
A grievance against an elder wife is not a 
sufficient cause in Upper Burma for a wife 
to refuse to live with her husband. Nga Po 
Saw V. Mi Thet. 11 Cr, L. J. 662 : 

8 I. C. 479 ; 1910, 1 U. B. R. 34, 
S. 488 — Refusal to live loith husband. 

Husband neither neglecting nor refusing to 
maintain wife — Wife refusing to live with 
husband without just grounds for refusal — 
Wife is not entitled to separate maintenance. 
Gangumal Lokumal v. Himathmal Tipomal. 

36 Cr. L. J. 1457 ; 
158 I. C. 376 : 8 R. S. 50. 

■ S. 488 — Refusal to live with husband — 

Jurisdiction. 

The mere indifference of the husband is not 
a sufficient cause for the wife to refuse to live 
with him. J. Chaii Toon v. Ma Ti. 

37 Cr. L. J. 6 : 
159 I. C. 81 : 8 R. Rang. 245 : 
A. I. R. 1935 Rang. 359. 

S'. 488- — Refusal to live with husband — 

Reasorjs. 

Non-payment '’ of prompt dower by Muham- 
madan. husband is not Sufficient reason^to- 
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.entitle wife to claim separate maintenance 
when she refuses to live with him — Right 
conferred on wife under S. 488 is independent 
of personal law— Protection of Muhammadan 
Law’ in derogation of statutory provisions of 
Cr. P. C. cannot be claimed. Muhammad 
AzizuUah v. Abdul Hakim. 36 Cr. L. J. 524 ; 

154 I. C. 561 ; 1935 O. W. N. 292 : 
7 R. O. 477 : A. I. R. 1935 Oudh 285. 

S. 488 — Refusal to live with husband — 

ReasoJis. 

I Petition for maintenance — Allegation that 
wife was turned out of husband’s house — 
Enquiry as to whether wife had good reason 
for not living with husband is necessary. Taj- 
baro v. Ghulam Qadar. 35 Cr. L. J. 491 : 

147 1. C. 772 : 6 R. Pesh. 39 : 
A. I. R. 1933 Pesh. 101 (1), 

S. 488 — Refusal to live with husband. 

The fact that a younger wife is likely to 
suffer annoyance from an elder w’ife, and has 
some reason to fear that her husband may 
not protect her from such annoyance, is not 
sulDcient cause for refusing to live with her 
husband, within the meaning of the proviso 
to clause (3) of S. 488. Mating Waing v. Ma 
Chit. 1 Cr. L. J. 545 ; 

U. B. R. 1904 Cr. Pro. 10 ; 10 Bur. L. R. 319. 

S. 488 — Refusal to live with husband — 

Reasons. 

Where the husband has behaved in a violent 
manner tow’ards his wife who has consequently 
left his house, it is not necessary for her to 
prove habitual ill-treatment in ' order to 
justify her refusal to return to his house. 
Ignatius v. Alagamma. 36 Cr. L. J. 1044 : 

156 1. C. 968 : 8 R. Rang. 57 : 
A. I. R. 1935 Rang. 192. 

S. 488 — Refusal to live zvith husband. 

The applicant’s wife with his approval, went 
to stay for a while with her mother, and while 
she was there, a serious quarrel took place, 
w’hich resulted in Mrs. Garraty refusing to 
return to her husband. Applicant early in 
1007 took a woman to live with him as his 
•mistress, and she lived with him up to the 
time when this case came on for hearing before 
the Magistrate in March, 1908, the application 
for maintenance having been filed on the 19th 
of that month. Before the Magistrate 
Mrs. Garraty agreed to return to her husband 
within a week on his putting away his mistress 
and promising to have nothing more to do with 
her; but subsequently she refused to abide by 
that arrangement ; Held, that at the date, of 
the application, Mrs. Garraty had an unans- 
werable reason for refusing to live with her 
husband, and that her right to refuse was 
not demolished by the fact, even if it be a fact, 
that the husband was driven to concubinage 
by his wife’s continued refusal to live with him. 
E. G. Garraty v. Ruth Garraty. 

SCr.L.J. 422: 
14 Bur. L. R. 240. 
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— - — ^ S. 488 — Maintenance to children — 

Father' s off er to maintain. 

If a minor is living with the legally const! 
tuted guardian other than the father, then an 
order for maintenance under S. 488 cannot 
be refused merely on the ground that 
offer of the father to maintain the child, if 
the latter lives with him, is not accepted. 
Sarfraz Begum v. Miran Bakhsh. 

29 Cr. L. J. 1052 ; 
112 I. C. 476 : 29 P. L. R. 401 : 
9 Lah. 313 : A. I. R. 1928 Lah. 543. 

S. Maintenance to children — 

Father's offer to maintain. 

If a separate maintenance allowance is 
awardable to the mother, a separate allowance 
is also allowable to such ciiildren as should 
remain in the mother’s custody. A Magistrate 
is entitled to consider the circumstances in 
which a father’s offer to maintain his children 
is made, and whether it is riglit and proper, 
tliat the children, if not in llie custody’ of the 
father, should be handed over to him. In re : 
Bai Manck, 29 Cr. L. J. 1049 : 

112 I. C. 473 : 30 Bom. L. R. 958 : 
52 Bom. 763 ; A. I. R. 1928 Bom. 410. 
■S. 488 — Mainlenanec to children — 
Illegitimate daughter — Marriage, effect of. 

Where an order is made against a person 
under S. 488, for tlie maintenance of his ille- 
gitimate daughter, the question whether on 
her marriage, the daughter becomes disentitled 
to maintenance would depend on the answer 
to the question whether the Ivusband is able 
to maintain the girl and she has, therefore, 
ceased to be “ unable to maintain " Iierself. 
If in spite of her marriage, the girl still 
remains unable to maintain herself eitlier 
because her husband is too poor to maintain 
her or for any other good reason, the father’s 
liability to maintain the child would still exist 
under S. 488. Meenatchi Animal v. Karuppana 
Pillai. 26 Cr. L. J. 732 : 

86 I. C. 220 : 1925 M. W. N. 67 : 
21 L, W. 142 ; 48 M. L. J. 183 : 
48 Mad. 503 : A. I. R. 1925 Mad. 491. 

S. 488 — Maintenance to children — 

Liabilih) of father, nature of. 

A Muhammadan father offered to maintain 
his daughter aged about 14 years and asked 
for the custody of the child and it was con- 
tended by him that he should not be charged 
with her maintenance : Held, that the con- 
tention was valid. Abdulla v: Mussammat 
Zainab. 1 Cr. L. J. 39 : 

7 P. L. R. 11. 

S. 488 — Maintenance to children — 

Malabar Law. 

The offspring of Malabar sambandam marriage 
are not entitled to an order for maintenance 
under S. 488, where the tavazhi or tarwad to 
which their mother is attached, has sulRcicnt 
funds to maintain them. Parppnti Chinna v. 
Shakunni Menon. 20 Cr. L. J. 733 : 

52 I. C. 893 : 10 L. W. 229 : 
26 M. L. J. 238 : 37 M. L. J. 361 : 
1919 M. W. N. 632 ; A. I. R. 1919 Mad. 193. 
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S. 488 — Maintenance to children. 

Minor daughter of Muhammadan parents in 
custody of divorced mother — Father’s offer to 
maintain child if custody is given to him 
anmunts to refusal to maintain. Allah Bakhi 
V. Karam Ilahi. 35 Cr. L. J. 344 • 

147 I. C. 123 : 35 P. L. R. 34 
14 Lah. 770 : 6 R. L. 335 : 
A. I.R. 1933 Lah. 969. 
S. 488 — Maintenance to children. 

Offspring of Malabar marriage is entitled to 
maintenance against father only if and when 
the mother’s tavazhi or tarwad is unable to 
maintain them. K. Raman v. A. Parvathi. 

34 Cr. L. J. 1159 (2) : 
145 I. C. 970 (1) ; 38 L. W. 587 ; 
65 M. L. J. 629 : 1933 M. W. N. 1276 ; 
6 R. M. 178 (1) : A. I. R. 1933 Mad. 794. 

S. 488 — Maintenance to children — One 

child found to be able to manitain himself — Effect 
on order. 

Where an order is made against a father for 
the maintenance of his children and subse- 
quently it is proved that the eldest child 
who has attained majority is in a position to 
maintain himself, the order ceases to be 
enforceable in respect of him but it does not 
cease to be enforceable in respect of other 
children. Ma E. Shi v. V. San Kai. 

40 Cr. L. J 241 : 
179 I. C. 643 -. ll R. Rang. 336 ; 
A. I. R. 1939 Rang. 67. 

S. 488 — Maintenance to children— 

Pozoer of Magistrate. 

With regard to the maintenance of children, 
it is suificient under S. 488 (1), if neglect or 
refusal to maintain them is proved. On such 
proof the Magistrate can make an order for the 
payment of a monthly allowance for the 
maintenance of each child to such person 
as the Magistr.rte from time to time directs. 
An offer to maintain the children in future 
is not sufficient- in itself to debar the Magis- 
trate from making the order. The Magistrate 
will be entitled to consider the circumstances 
in which the offer is made, and whether it is 
riglit and proper that the children, if not in 
the custody of the father, should be handed 
over to him. David Sassoon v. Emperor. 

26 Cr. L.J. 975: 
87 I. C. 431 : 27 Bom. L. R. 359 : 
49 Bom. 562 : A. I. R. 1925 Bom. 259. 

S. 488 — Maintenance to children. 

The more fact that the mother, since the 
date of an order for maintenance of her 
child against the father, had taken the_ child to 
live with the father and had taken him again 
away from the father, cannot lead to ^ any 
automatic cancellation of the order for mainte- 
nance. Zauhra Bi v. Muhammad Yusaf. 

32 Cr. L. J. 247 : 
129 I. C. 216 (2) : 32 P. L. R. 143 : 
I. R. 1931 Lah. 152 : A. I. R. 1930 Lah. 1043. 
S. 488 — Maintenance to children. 

The words “ without sufficient cause” as 
applied to S. 488 (3), are very wide and 
justify the raising of a plea that the order 
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not with a view to take the wife baek, but 
simply to evade the payment of the allowance 
awarded. Ma Ptoa Shein v. Mating Po Kwe. 

40 Cr. L. J. 821 (b) : 
183 I. C. 292 : 12 R. Rang. 100 : 
1939 Rang. 741 : A. I. R. 1939 Rang. 314, 

^S, 488— Review — Final order in 


proceedings for maintenance, whether judgment — 
Order under S. 488 — Review— Magistrate, power 

of- 

The Cr. P. C. does not authorise a Magistrate 
to review a final order made by him in a 
proceeding under S. 488. Nanda Narain Newar 
V. Manmam Kamini. IS Cr. L. J. 556 : 

39 I. C. 700 : 21 C. W. N. 344 : 
A. I. R. 1917 Cal. 799. 

S. 488— Revision~j47nojml of mainten- 
ance. 

The amount fixed for maintenance was not a 
question that came within the scope of 
revisional powers. Kadia Kalian Pifamber v. 
Kadiani Shamoo Ramji. 2 Cr. L.J. 249. 

S. 488 — Revision — Selling aside order 

in view of Civil Court decree. 

A Magistrate’s jurisdiction to settle 
maintenance under S. 488, is only auxiliary to 
that of the Civil Courts. Therefore a Civil 
Court decree declaring that A is not the 
legitimate child of B supersedes a Magistrate’s 
previous order for A's maintenance and the 
Magistrate is justified under S. 490, in refusing 
to enforce the Criminal Court order after the 
Civil Court decree is passed. And a High 
Court can set aside in revision the previous 
Criminal Court order in view of the subsequent 
Civil Court decree. Raghubar v. Emperor, 

16 Cr. L. J. 609 ; 
30 I. C. 433 : 2 O. L.J. 251 ; 
A. I. R. 1915 Oudh 113. 


-S. 488 — Scope. 


A man’s taking vows and becoming a sadhu 
cannot affect the status of his wife for the 
purpose of S. 488. In re ; Muni Kantivijayaji. 

33 Cr. L. J. 625 : 
138 1. C. 517 : 34 Bom. L. R. 587 : 
56 Bom. 260 : 1. R. 1932 Bom. 385 : 

A. I. R. 1932 Bom. 285. 

S. 488— Scope. 


Buddhist Monk is amenable to S. 488. Mating 
Tin V. Ma Ilmin. (F. B.) 34 Cr. L. J. 815 : 

144 I. C. 187 (2) : 11 Rang. 226 
I. R. 1933 Rang. 92 ; 
A. I. R. 1933 Rang. 138. 

S. 488 — Scope of. 


An application under S. 488, Cr. P. C., is not 
a complaint nor is the person against whom the 
application is made an accused. Procee 
dings under S. 488 are not, strictly speaking, 
criminal proceedings except in the sense 
that they are taken under the provisions 
of the Cr. P. C. They may be described as 
guasi-crirainal proceedings partaking more of 
civil than of criminal character as they are 
intended to enforce a Civil liability of the 
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husband or the father. Mehr Khan v. Bakhat - 
Bhari. 29 Cr. L. J. 1002 : 

112 I. C. 218 : 10 Lah. 406 : 
A. I. R. 1929Lah.32. 

-S. 488 — Second application — Main- 


tenance for illegitimate child, application for, 
dismissal of— Order, if .final— Magistrate, juris- 
diction of, to entertain another applieation. 

A Magistrate’s order dismissing an application 
for maintenance under S. 488 . is a final 
order so far as his Court is concerned, and he has 
no jurisdiction to entertain a second appli- 
cation on the same facts. Muiesari v. Nand 
Kumar Singh. 17 Cr. L. J. 106 : 

32 I. C. 842 : A. I. R. 1917 Cal. 608.' 

S. 488— 5'econd application. 


No second inquiry is competent into alle- 
gations which have already been once enquired 
into and adjudicated upon by a competent 
Court. Plaintiff applied for maintenance 
under S. 488, in 1914, alleging cruelty 
as an excuse for not living with her 
husband. The application was dismissed on 
the ground that she had failed to prove the 
alleged cruelty. She tlieii brought a fresh 
application for maintenance on the same 
allegations ; Held; that the allegations having 
once been enquired into and adjudicated 
upon by a competent Court, the application 
must be dismissed. Sadr-ud-Din v. Mtisahib 
Khanam. 18 Cr. L. J. 326 ; 

38 I. C. 438 : 24 P. R. 1916 Cr. : 

A. I. R. 1917 Lah. 154. 

S. 488— Second application. 

Order on previous application does not bar 
subsequent application for different period. 
Maung Tin v. Ma Ilmin. (F. B.) . , 

“ 34 Cr. L. J. 815 

144 I. C. 187 (2) : 11 Rang. 226 
I. R. 1933 Rang. 92 
A. I. R. 1933 Rang. 138. 


-S. 488. 


The law does not empower a Magistrate to 
re-hear an application for maintenance under 
S. 488, Cr. P. C., dismissed for non-appearance. 
Habimi Jan Bibi v. Moiize Ali. 

2 Cr. L. J. 213 : 
1 C.L. J. 214. 

S. 488— Second application. 


Where an application for maintenance under 
S. 488 is dismissed for default without any 
adjudication being made on the merits, it is 
open to the complainant to make fresh 
application under that section. Manmohan 
Dell v. Stirabala Dasi. 21 Cr. L.J. 3 (b) : 

54 I. C. 51 : 30 C. L. J. 128 : 

„24 C. W. N. 32 : A. I. R. 1920 Cal. 38. 

-S. 488— Separate maintenance — 


Second marriage. 

The husband marrying another wife or 
refusing to divorce the complainant is no 
ground” for awarding a Muhammadan wife 
senarate maintenance. Ramzan v. Sahib Bibi. 

29 Cr. L. J. 895 ; 

111 I. C. 575 : A. I. R. 1929 Lah. 56. 
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paying them an allowance for their, main- 
tenance. E, A, Graham 23. H. Graham. 

26 Cr. L. J. 831 : 
88 I. C. 479 : 4 Bur. L. J. 11 : 
A. I. R. 1925 Rang. 205. 

S. 488 — Neglect or refusal to maintain. 

In order to give jurisdiction to a Magistrate 
to take proceedings under S. 488, the first 
essential is to find that the respondent had 
neglected or refused to maintain tlie 
person for whose maintenance an allowance is 
asked for. Sita Devi v. Har Narahi. 

32 Cr. L. J. 196 : 
12911. C. 17 : 31 P. L. R. 876 : 
I. R. 1931 Lah. 97: 
A. I. R. 1930 Lah. 886. 

S. 488 — Neglect or refusal to maintain. 

The essential for a proceeding under S. 488 
is that the person proceeded against should 
have neglected or refused to maintain his 
wife or child unable to maintain itself. In 
the absence of evidence of such neglect or 
refusal, an order under this section cannot be 
justified on the mere ground that the person 
proceeded against is willing to maintain the 
applicant. Jntzar Ahmed v. Samidan. 

26 Cr. L. J. 128 : 
83 I. C. 688 : 27 O. C. 271 : 
1 O. W. N. 150: 
A. I.R. 1925 Oudh294. 

S. 488 — Neglect or refusal to maintain. 

Where it is proved that a husband has 
not refused or neglected to maintain his 
wife, a criminal Court acting under S. 488 
has no jurisdiction to make an order for 
her maintenance on the ground that the 
husband has been guilty of cruelty to her. 
But that is a very different thing from 
holding that no evidence of cruelty can be 
admitted in a proceeding under the section 
to prove, not indeed cruelty as a ground for 
separate maintenance, but the conduct and 
acts of the husband from which the Court 
may draw the inference of neglect or 
refusal to inaintain the wife. A neglect or 
refusal to maintain wife may be by 
words or by conduct. It may be express 
or implied. Bhikaji v. Mancckji. 

5 Cr. L.J. 334 : 
9 Bom. L. R. 359. 

S. 488 — “ Neglects or refuses to main- 
tain,” meaning of. 

The expression “ neglects or refuses to main- 
tain his wife ” iii S. 488 docs not apply where 
the husband states that he is willing to main- 
tain his wife and the wife deposes that she is 
willing to live w’ith her husband but he refuses 
to maintain her. Phula Khan v. Emperor. 

16 Cr. L. J. 86 ; 
26 I. C. 998 : 46 P. W. R. 1914 Cr. ; 
213 P. L. R. 1915 : A. I. R. 1914 Lah. 590. 

S. 488-Objcct. 

S. 488 provides a speedy remedy and safe- 
guards a deserted wife or child from starva- 
tion ; but when other issues arc raised, they 
ought to be settled in the Civil Courts to which 
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persons aggrieved by orders under the section 
ought to take their case. In re : Kandasami 
Cheltij. ' 27 Cr. L. J. 350 : 

92 I. C. 862 : SO M. L. J. 44 : 

1926 M. W. N. 146 : A. I. R. 1926 Mad. 346. 

S, 488 — Object-Maintenance of wife, 

what is. 

The object of proceedings for maintenance is 
to prevent vagrancy, and that object is attain- 
ed by the provision of lodging, food and 
clothing. A husband is bound to “ maintain ” 
his wife but he is not bound to do more than 
supply her with lodging, food and clothing, 
he is not bound to maintain her “ as [his 
wife.” Kumli v. Emperor. 25 Cr. L. J. 1249 : 

82 I. C. 257 : A. I. R. 1925 All. 73. 

— S. 488 — Offer to maintain as defence. 

An offer to maintain, in order to be a valid 
defence, must be a bona fide offer and not made 
with the object of escaping the obligation to 
maintain. Dragon v. Emelie Mi Taik Dragon. 

13 Cr. L. J. 55 : 

13 1. C. 391 : 4 Bur. L. T. 269. 

— — S. 488 — Offer to maintain, lohal is — 

Child’s right. 

A father is bound to maintain his child what- 
ever the position of the mother may be, and 
merely sending a man to go and ask 
the child to come and live with the father, 
does not amount to an offer to look after 
him 'and cannot absolve the father from bis 
responsibility to maintain him. Mi Thein v. 
Nga Po Nyun. 15 Cr. L. J. 278 : 

23 I. C. 486 : 7 Bur. L. T. 34 : 

A. I. R. 1914 U. Bur. 1. 

— — S. 488— Order for maintenance — De- 
cree of Civil Court dccla ring marriage void, effect 
of. 

When a competent Civil Court has decided 
that the woman is not and never has been 
the wife of the man, then a Magistrate cannot, 
in proceedings under S. 488, hold that the 
woman is the wife of the man and order him 
to maintain her. Nawab Zulfikar Khan v. 
Mst. Zainab Begam, 3 Cr. L. J. 229 : 

9 O. C. 49. 

S. 488 — Order for maintenance, dura- 
tion of — Return of wife, effect of. 

It is a general principle of law that an order 
whose term is not fixed, and whose currency 
is not made expressly dependent upon the 
continued existence of some circumstance or 
set of circumstances, remains in force until 
it is cancelled ; and prima facie this rule 
applies to maintenance orders passed under 
S. 488. In such cases, therefore, until the 
person against whom the order has been made 
obtains either the cancellation or a modification 
of the original order, the original order must 
be deemed to continue in force. The mere fact 
that a wife who has obtained an order for 
maintenance against her husband has returned 
to live with him will not have the effect of 



2923 


2924 


ALL INDIA CRIMINAL DIGEST (1904—1940) 

Cr. P. CODE (1898), S. 488 Cr. P. CODE (1898), S. 488 

a child belongs to a well-to-do larwad has Ss. 488, 489 — Execution of order- 

nothing to do ivilh the liability of the Child's subsequent abiUhj to maintain himself— 
father, who has suHicient means, to maintain Procedure. 


his child and neglects to do so. In re : 
Paralht/ Valappil Aloidccn. 14 Cr. L. J. 597 : 

11 I. C. 469 : 14M. L. T. 223 ; 
25 M. L. J. 355 ; 1913 M. W. N. 997. 

S. 488 — Variation of order— Poiocr to 

varp rate. 

A Magistrate is competent under S. 488, 
to vary the rate of maintenance paj'ablc 
under a previous order ifndcr the section 
and to give effect to his order fronj the 
date of application. Hiralal Vnlnvdas v. Bai 
Ambn. 27 Cr. L. J. 940 : 

96 I. C. 396 : 28 Bom. L. R. 669 : 

A. I. R. 1926 Bom. 419. 

S. 488 — Wife — Ill-Ircntmcnt — Separate 

maintenanee. 

Under the present Cr. P. C. the right of a 
woman who is living separately from her 
husband to payment of maintenance is not 
restricted to eases in which she has been 
treated witli habitual cruelty, but the Magis- 
trate has a larger discretion and may make 
an order for maintenance where there has 
been a systematic course of ill-treatment 
and oppression for a number of years. Kalttiiia 
V. Hira. 31 Cr. L. J. 3 : 

120 I. C. 195 : 1929 A. L. J. 1208 : 

A. I. R. 1929 All. 950. 

S. 488 — Wife's rii’ht of maintenance. 

A man merely by becoming a sadliu is not 
in law excused from maintaining his wife. 
But if he can prove that liy reason of the vows 
he has taken he is incapable of holding any 
property or of earning any money, then he 
cannot be said to have suincicnt means to 
maintain his wife. In re : ATumi Kautivijaqajce. 

33 Cr. L. J.'625: 
138 I. C. 517 : 34 Bom. L. R. 587 : 
56 Bom. 260 : T. R. 1932 Bom. 385 : 

A. I. R. 1932 Bom. 285. 
S. 488 — Wife, right of, to maintenance. 

Refusal by a Hindu wife of an offer made by 
her husband to provide her with a .separate 
house does not disentitle her to an order 
for maintenance under S. 488. 

In re : Bai Manelc. 29 Cr. L. J. 1049 ; 

112 I. C. 473 : 30 Bom. L. R. 958 ; 
52 Bom. 763 : A. I. R. 1928 Bom. 418. 

Ss. 488, 342 —Procedure. 

S. 842, Cr. P. C., does not apply to proceed- 
ings under S. 488 of the Code. In re ; 
Vithaldas Bhurabhai. 29 Cr, L. J, 1051 : 

112 I. C. 475 : 30 Bom. L. R. 957 ; 
52 Bom. 768 : A. I. R. 1928 Bom. 347. 

Ss. 488, 489 —Cancellation of order, 
provision for. 

Where an orddr has once been passed by a 
competent Court under S. 488 for the payment 
of maintenance for a child, the only power that 
exists of modifying such an order i.s that given 
by S. 489. Budhni v. Dabal. 

1 Cr. L. J. 595 : 
24 A. W. N. 149 : I. L. R. 27 All. 11. 


In an application for execution of an order 
for maintenance for wife and son, a ^Magistrate 
can, under S. 489, go into the quc.stion whether 
the son has become able to maintain himself 
.subsequently to the order under S. 488 and 
whether the son was in fact able to maintain 
himself during the period for whieh arrears 
of maintenance arc applied for. Thttmbu- 
sroamq Pillaij v. Ala Lone. 18 Cr. L. J. 103 ; 

371. C. 311 : 9L.B. R. 49: 
10 Bur. L. T. 209 : A. I. R. 1917 JL. Bur. 84. 

S. 488— Maintenance, rohat includes. 

“ Maintenance,” us used in Ss, 488, 480, 
docs not include children’.s schooling fees. 
Nga Ilia v. Mi Hat Kyu. II Cr. L. J. 40 : 

1 1. C. 758 ; U. B. R. 1909 1 Cr. P. 17. 

Ss. 488, 489— Restitution of conjugal 

rights, decree for — Effect. 

Where a wife obtains an order against her 
husband under S, 488 and subsequently thereto 
the husband obtains a decree against the • wife 
for restitution of conjugal rights, such decree 
determines and puts an end to the order of 
maintenance notwithstanding the fact that 
the husband docs not execute the decree and 
continues to pay the maintenance. The wife, 
in such a ease, is not in a position to make an 
application \mdcr S, 480. In re : Chandulal 
Banchhod. 20 Cr. L. J. 687 ; 

52 I. C. 607 : 21 Bom. L. R. 766 : 
43 Bom. 885 : A. I. R. 1919 Bom. 140. 

Ss. 488, 490— Divorce— Effect on order 

for maintenance. 

Wlicrc a wife, whose husband has been ordered 
to pay her an allowance under S. 488, is 
proved to have been completely and validly 
divorced, a Magistrate is not only bound to 
refuse to enforce the order under S. 490, but 
is also empowered to set aside the order. In 
such eases, the Magistrate is not only compe- 
tent but is bound to inquire into the fact and 
the validity of the divorce. Emperor v. Shaikh 
Daud. 22 Cr. L. J. 633 : 

66 I. C. 322 : 17 N. L. R. 92 : 
A. I. R. 1921 Nag. 7. 

S. 488 (1)— Amount of maintenance 

— Separate maintainance for wife and children — 
B.i. 100, if maximum maintenance for wife and 
child together. 

The amount awarded by the Magistrate, 
Rs. 100 for the wife and Rs. .50 for the child, 
is not illegal. Under'S. 488 (1), sum of 
Rs. 100 is not the maximum limit of main- 
tenance for wife and child together. Mating 
Ba Tun v. Ma Kyway. 40 Cr. L. J; 537 : 

181 I. C. 377 : 11 R. Rang. 460 (1) : 

A. I. R. 1939 Rang. 151. 

S. 488 (1)— Maintenance — Separate 

maintenance for wife and children— Maximum. 

Where a woman makes an application for ' 
herself and also for her child, the application j 
can be tre.atod as ai appiin.itiji for an order 
in favour of the petitioner and also for an order 
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S. 488 — Procedure — Failure to examine 

accused, effect of— Mainlcnancc eases, procedure 
in — Failure to examine accused on close of pro- 
secution, whether vitiates trial. 

In maintenance cases, evidence is recorded 
in the manner prescribed for summons cases 
and a failure to record the statement of the 
accused at the close of the prosecution evi- 
dence under S. 342, Cr. P. C., docs not, there- 
fore, vitiate the trial. Shadi Khan v. Gul 
Begam. 28 Cr. L. J. 478 (b) : 

101 1. C. 606 : A. I. R. 1927 Lah. 435. 

S. 488 — Procedure — Husband’s right to 

produce evidence. 

In proceedings under S. 488, the Court is 
bound to. ask the husband if he wishes to 
adduce evidence before it closes the case, and 
there is no proper enquiry under law if this 
is not done. Punmiswumy v. Almclu Bai. 

31 Cr. L. J. 110 ; 
120 I. C. 416 : A. I. R. 1930 Nag. 59. 

S. 488 — Procedure — Insanity of respond- 
ent — Duty of Court. 

Proceedings under S. 488, although quasi- 
civil, arc also criminal and are wholly gov- 
erned by the provisions of the Cr. P. C. alone. 
A Magistrate had no power under the Cr. P. C. 
to appoint a guardian ad litem for a lunatic. 
^Yhcrc in proceedings for maintenance under 
S. 488, a question arises as to the sanity of 
the respondent, it is the Magistrate’s duty to 
hold a judicial inquiry into tlic matter and to 
put the* respondent, if necessary, under medi- 
cal observation, if ns the result of such 
inquiry the Magistrate finds that the respond- 
ent i.s insane and incapable of understanding 
questions put to him and of giving rational 
answers, he mu^t postpone further proceed- 
ings until satisfied that the respondent is 
capable of understanding them. Pongiammal v. 
Kutliyammal. 26 Cr. L. J. 701 ; 

86 I. C. 77 : 1925 M. W. N. 65 : 
21 L. W. 180 ; 48 M. L. J. 187 ; 
48 Mad. 388 : A. I. R. 1925 Mad. 440. 

S. 488 — Procedure. — Pendency of civil 

litigation, effect of. 

Tile fact that a civil litigation relating to 
maintenance is pending is no ground for not 
enforcing an order for maintenance passed 
under S. 488. Mahbub Sultan v. Qutab Din. 

31 Cr. L. J. 770 : 
125 I. C. 63 : 30 P. L. R. 740 : 
A. I. R. 1930 Lah. 213. 

S. 488 — PToccduTc. 

Petition for arrears of maintenance n^Ynrdcd 
— Procedure to be followed stated. Multan v. 
Faramosh. 37 Cr. L. J. 347 (1) : 

160 I. C. 802 : 8 R. Pesh. 130 (1) : 
A. I. R. 1936 Pesh, 32 (2). 

S. 488 — Procedure. 

Proceedings under Chap. XXXII arc of a 
summary nature — Court should not go deeply 
into relationship of parties, Ignatious v. 
Alagarnma. 36 Cr. L, J. 1044 : 

156 I. C. 968 : 8 R. Rang. 57 : 
A. I. R. 1935 Rang. 192. 
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S. 488 — Proecdure — Summary inquiry, 

legality of. 

Making of an order in a hasty and a summary 
fashion is not contemplated by S. 488, That 
section contemplates a careful order made 
after a careful inquiry. It is wrong to dismiss 
an application by the wife under this section 
on the mere offer of the husband to maintain 
her without taking any evidence or giving any 
finding as to neglect or refusal to maintain 
the wife or as to the sulficiency or otherwise 
of the wife’s reasons for refusing to live with 
her husband ; “ finding” means a finding after 
an inquiry which is of a judicial nature. 
Nooran v. Rasool Baksh Haji. 40 Cr. L. J. 496 : 

181 1. C. 75 : 11 R. S. 204 : 1939 Kar. 383 : 

A. I. R. 1939 Sind 80. 

S, 488 — Prohibition. 

Where facts alleged to constitute an offence 
come to the knowledge of a Magistrate in 
the course of a judicial proceeding, such a 
Magistrate is debarred under S. 487 from 
himself trying the case. Emperor v. Kunwatr 
Bahadur. 21 Cr. L. J. 696 : 

57 I. C. 936 ; 23 O. C. 138 : 

2 U. P. L. R. (J. C.) 132 : 

A. I. R. 1920 Oudh 127. 


made to 


S. 488 — Reference — Duty of Referring 

Court, 

In all cases where a reference is 
the High Court in proceedings for mainte- 
nance, it is desirable that the Referring Court 
should itself hear both parties before making 
any recommendation. Baran Shanta v. Ma 
Chan Tha May. 26 Cr. L. J. 535 ; 

85 I. C. 375 : 2 Rang. 682 : 

A. I. R. 1925 Rang. 197. 


S. 488— Refusal to live with husband. 


A wife is not bound to return to her 
husband and live' with him if really she has 
reasonable apprehension of physical ill- 
treatment. Refusal of wife to accept a belatad 
offer of her husband to take her back and 
maintain her, on the ground that she^ ivas 
afraid of further ill-treatment, is sufficient or 
just ground when she has reasonable appre- 
hension of physical ill-treatment. Sundaram- 
mal V. Palaniandi Mudali. 41 Cr. L. J. 532 
188 1. C. 32 : 1939 M. W. N. 1255 
51 L. W. 204 : 1940 1 M. L. J. 171 
12 R. M. 809 ; A. 1. R. 1940 Mad. 292 


S. Refusal to live with husband— 

Wife refusing to live with husband — Separate 
maintenance. 


A wife who declines to go to her^ husband 
nd live with him in his house without any 
ulficient reason, is not entitled to mamte- 
lance. Tota v. Durgi. 30 Cr. L. J. 861 ; 

117 I. C. 903 : 30 P. L. R. 367 : 

T 1070 I. nh. 727. 


S. Refusal to live rvith husband. 


Application 
to live with 


for maintenance by wife Refusal 
husband— Magistrate to consider 
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The Court is Uicn bound to consider the 
sufiiciency of the cause alleged by him and to 
refuse execution of the order if it is satisfied 
that the cause is sufficient and to grant execu- 
tion if it is not so satisfied. The cx])rcssion 
‘ sufficient cause’ implies that tlic Magistrate 
before whom the matter comes up, should be 
in a position to use his judicial discretion 
without being fettered by any definite rules. 
Thcetharappa Pillai v. Meenakshi Animal. 

26 Cr. L. J. 953 : 
87 I. C. 105 : 48 M. L. J. 494 : 
21 L. W. 702 : A. I. R. 1925 Mad. 715. 

S. 488 (3) proviso {1)—Iicfusal lo live 

toith husband. 

It is not a ground, within the meaning of 
S. 488, for a wife’s refusal to live with her 
husband that he has another wife and 
children by her. Kirpal Singh v. Sanli. 

28 Cr. L. J. 236 : 
99 I. C. 1036 : A. I. R. 1927 Lah. 168. 

S. 488 (3) and (4) — Application of. 

The proviso to Sub-s. 3 and Sub-s. 5 of 
S. 488, refers only to cases where a wife 
obtains a maintenance order for herself and 
not where one is made for tlic children. Nan 
Sato Shtoc V. Mating Hpone. 

14 Cr. L. J. 98 : ! 
18 I. C. 658 ; 6 L. B. R. 127 ; i 
6 Bur. L. T. 51. j 
S- 488, Cl. 4— Adultery— -Meaning of. j 

A single act of adultery does not necessarily I 
amount to living in adultery so as to disentitle I 
the wife from claiming maintenance from her j 
husband. The words ‘ living in adultery ’ in •, 
Cl. 4 of the section, refer rather to a course | 
of conduct or at least to something more j 
than a single lapse from virtue. Alchamma j 
V. Mahalakshimi. 5 Cr. L. J. 359 '. 

2 M. L. T. 166 : 17 M. L. J. 279. 

S. 488 (4) — Adultery — Meaning of. 

The words ‘ living in adultery ’ in S. 488 (4) 
refer to a course of conduct and mean some- 
thing more than a single lapse from virtue. 

A single act of adulter^' will not, therefore, 
justify a,IMagistrate in refusing maintenance 
under the said section. In re : Fulchand 
Maganlal. 29Cr. L.J. 34: 

108 I. C. 24 : 30 Bom. L. R. 79 : 

I. L. T. 40 Bom. 56 : 52 Bom. 160 : 

A. I. R. 1928 Bom. 59. 

— S. 488 (4)— Adultery, what is. 

One lapse from virtue does not disentitle a 
wife to receive maintenance. Kallu v. Kausilia. 

1 Cr. L. J. 84 : 
1904 A. W. N. 195 : 1 A. L. J. 488 : 

I. L. R. 27 All. 92. 
S. 488 (4) -Adultery, what is. 

The word ‘‘ live ” in “ living in adultery ” 
conveys the idea of continuance and con-^ 
sequently the phrase " living in adultery ”, 
refers to a course of guilty conduct and not 
to a single lapse from virtue. Ma Theinv. 
Mating Myn Kliin. 38 Cr. L. T. 646 : 

168 I. C. 825 ; 9 R. Rang. 368 : 
A. I. R. 1937 Rang. 67. 
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S. 488 (4) — Cancellation of order, 

ground of adultery — Retrospective effect. ' 

Under S. 488, though adultery disentitles a 
wife to receive maintenance from her husband, 
an order of maintenance once passed is not 
automatically cancelled by adultery. An 
order cancelling an order for maintenance on 
account of adultery cannot, therefore, have 
retrospective effect and deprive her of her 
right to maintenance which had accrued due, 
prior to the order of cancellation. Bhag 
Sultan V. Muhammad Akbar Khan. 

30 Cr. L. J. 779 ; 
117 I. C. 67 : 1929 Lah. 611 : 
A. I. R. 1930 Lah. 99. 

S. 488 (4) — Living separate by consent. 

Because the wife could not live in a separate 
house with her husband but insisted on 
staying on with him where they were, and 
the husband on his part was not willing or 
did not find it possible to comply with her 
wishes, and left the house and lived away 
from the wife, his living apart did not amount 
to “ living separately by mutual consent 
Richard Bruce Whigham Tcasdalc v. Florence 
Teasdalc. 39 Cr. L. J. 969 : 

177 I. C. 939 : 66 C. L. J. 567 : 
11 R. C. 298 : A. I. R. 1938 Cal. 623. 

S. 488 [4)— Living separate by consent. 

The separate living must be the result of a 
deliberate and express agreement between the 
parties. A hasty rejoinder to a husband, who, 
in the course of a quarrel, was manoeuvring, 
for a consent from a wife, cannot be considered 
to be such consent as would come within the 
meaning of the law, specially when she was 
willing to return to him. Ma Pwa Kyin v. 
Mating Ba Thin. 

1 Bur. L.J. 124 : A. I. R. 1923 Nag. 100. 

S. 488 (4) — Living separate by consent. 

What the law contemplates by S. 488, Cr.P.C.. 
is what is well recognised in aifiliation pro- 
ceedings between husband and wife under 
English Law, namely that where the husband 
and wife have lived apart by a definite con- 
tract mutually made between them, affiliation 
proceedings are inapplicable. A contract 
voluntnril 3 ’’ and freely made and entered into 
between the parties by reason of the ill-treat- 
ment of the husband towards his wife would 
be an act of their own violation. Such an 
agreement would be a voluntary act and con- 
tract by the parties themselves unfettered by 
the decree or declaration of any tribunal. 
Natliiin Sonar v. Maturwa Kucr. 

20 Cr. L. J. 154 : 
49 I. C. 346 : 4 P. L. J. 109 : 
A. I. R. 1919 Pat. 339. 

S. 488 (4)— Living separate by consent, 

what is. 

In proceedings under S. 488, by wife claiming 
maintenance from her husband after some 
evidence had been recorded, the parties 
entered into compromise and the following 
order was made by the Magistrate : ‘‘ The 
husband shall pay Rs. 15 per mensem to the 
applicant for her and her children’s mainten- 
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S. 4SS—nefusal to live xoith husband, 

what is. 

The mere fact that a Muhammadan husband 
marries a second wife is no ground for his first 
wife to refuse to live with him and to claim 
separate maintenance. But ■ she cannot be 
said to refuse to live with her husband within 
the meaning of Sub-s. (3) and (4) of S. 488, 
merely because she refuses to accept his offer 
to provide separate residence for her. 
SukruUaJakir v. Fatma. 25 Cr. L. J. 453 : 

77 I. C. 805 : A. I. R. 1924 Nag. 597. 

S. 488 — Hrfusal to live xoith husband. 

Wlien husband expresses willingness to take 
back wife and child. Court should enquire from 
wife her reasons for not going back. Failure 
to do so amounts to illegality. Nur Uluhamtnud 
V. Hajran. 36 Cr. L. J. 792 : 

155 I. C. 609 : 36 P. L. R. 181 : 
7 R. L. 743 : A. I. R. 1934 Lah. 946. 

S. 488 — Fcfusul to live xoith husband, 

xvhen justified. 

The fact that the husband is keeping a 
mistress and is living with Jier, is sunieicnt for 
his wife to refuse to live with l)im. Ttam Sara)! 
Das v. liam Pinri. 38 Cr. L. J. 312 : 

166 I. C. 894 ; 1936 A. L. J. 1379 ; 
I. L. R. 1937 All. 430 : 9 R. A. 458 ; 
1936 A. W. R. 1268 : A. I. R. 1937 All. 115. 

— — S. 48S—Tlefusal to maintain. 

In order to give jurisdiction to a Magistrate 
to take proceedings under S. 488, the first 
essential is to find lliat the respondent had 
neglected or refused to maintain the person 
for whose maintenance an allowance is asked 
for. Sita Devi v. Har Narain. 

32 Cr. L.J. 196 : 
129 I. C. 17 : 1. R. 1931 Lah. 97 ; 
31 P. L. R. 876 : A. I. R. 1930 Lah. 886. 

S. 488 — Prjtisal to xnaintain. 

The conduct of the husband of a divorced 
wife, who is willing to maintain and educate 
his daughter if he is given the custody of the 
minor girl, amounts to refusal or neglect within 
the meaning of .S. 488. Emperor v. Ai/shabai. 

1 Cr. L. J. 599 : 
6 Bom. L. R. 536. 

S. 488 — Residence. 

The e.vpression “resided" in Cl. 8 of S. 488 
includes a temporary residence and is not to 
be confined to a permanent residence. For the 
purposes of this clause, a person may have two 
residences, a permanent place of residence and 
a temporary place of residence. Shcr Singh v. 
Amur Kucr. 28 Cr. L. J. 494 ; 

101 I. C. 670 : 25 A. L. J. 435 : 
49 All. 479 : A. I. R. 1927 All. 291. 

S. 488 — Restitution of conjugal rights, 

decree for — Effcef. 

A decree of a Civil Court for restitution of 
conjugal rights, even if passed on a compromise, 
supersedes a maintenance order passed by a 
Magistrate under S. 488, if the wife persists 
in refusing to live with her husband. If the 
conditions laid down in the consent decree 
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have not been complied with, the wife should 
prefer an objection to the Civil Court. Nur 
Muhammad v. Mussammat Aisha Bibi. 

2 Cr. L.J. 104 ; 

2 A. L. J. 160 : 27 All. 483 : 

1905 A. W. N. 54. 

S. 488— RcsHiuiion of conjugal rights, 

decree for — Ejfcct on maintenance order. 

A decree for restitution of conjugal rights 
j obtained by a husband from a competent 
Civil Court does not, by itself, operate to cancel 
1 a maintenance order previously made against 
j the husband under S. 488, and in considering 
] any apjdication made by the husband for the 
cancellation of such order on the ground that 
he has obtained a decree for restitution of 
conjugal rights, the Slagistrate is not 
necessarily bound to follow’ the order of the 
Civil Court but must consider it along with 
any other circumstances which may be brought 
before him. Mating Dim v. Ma Scin. 

26 Cr. L. J. 1341 ; 
89 I. C. 317 : 3 Rang. 150 : 
A. I. R. 1925 Rang. 268. 

S. 488 — Restitution of conjugal rights, 

decree for — Effect on maintenance order. 

IVliere a wife obtains a maintenance order 
for her child and there is no decree that the 
father should have the guardianship of the 
child, the fact that the father has obtained 
a decree for restitution of conjugal rights 
against his wife would not absolve him from 
the liability to pay maintenance in accordance 
with the order under S. 488. Nan Saxo Shwe 
V. Mating llponc. 14 Cr. L.J. 98 : 

18 I. C. 658 : 6 L. B. R. 127 : 6 Bur. L. T. 51. 

S. 488 — Restitution of conjugal rights, 

decree for — Ejfcct. 

Under the present Cr. P. C., a decree for 
restitution of conjugal rights docs not 
necessarily debar a wife from claiming separate 
maintenance and the matter is within the 
Court’s discretion which, however, must be 
judicially exercised. Where Civil Court has 
given to the husband a decree for restitution 
and if the husband bona fide wishes, to execute 
that decree and the wife refuses to obey it, 
that would be a good ground for cancelling 
the order of maintenance under S. 488 of the 
Code, AH Mahomed v. Emperor. 

27 Cr. L. J. 876 : 
96 I. C. 124 : 20 S. L. R. 145 : 
A. I. R. 1926 Sind 272. 

S. 488 — Restitution of conjugal rights, 

decree for — Ejfcct. 

When a wife and child have obtained order 
for maintenance in their favour, subsequent 
order of the Civil Court for restitution of 
oonjugal rights in favour of husband does 
not affect his liability to maintain the child. 
The subsequent decree of restitution of 
conjugal rights has to be considered, and if 
the wife persists without cause in refusing to 
live with the husband, then the order for 
maintenance is to be cancelled. Another 
case where the Magistrate would be justified 
I in not cancelling the order for maintenance 
I is where the suit for restitution is brought, 
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party at the adjourned hearing of a case is an 
ex parte order. Maimg Ba Tun v. Ma Kywa. 

40 Cr. L. J. 537 : 
181 1. C. 377 : 11 R. Rang, 469 (1) : 

A. I. R. 1939 Rang. 151. 

S. 488 (8) — Insolvency of.husband — 

Effect of. 

The fact that a person has been adjudicated 
an insolvent is conclusive, so long as the 
order of adjudication stands, that he is unable 
to pay his debts ; consequently if he does not 
pay maintenance allowance to his wife, he 
is ■ not guilty of wilful neglect within the 
meaning of 8.488 (3). Halfhide v. Halfhidc. 

25 Cr. L. J. 1088 : 
81 1. C. 912 ; 50 Cal. 867 : 
A. I. R. 1924 Cal. 230. 

S. 488 (8) — Jurisdiction. 

In S. 488 (8), the expression “ where he 
resides or is or where he last resided with 
bis wife ” is sufficiently wide to confer 
jurisdiction upon the Chief Presidency 
Magistrate in a case in which the opposite 
party works for gain within the jurisdiction 
of his Court, even though he may not 
have a permanent residence within such 
jurisdiction. Indubala Devi v. Satchid Prosad, 

40 Cr. L. J. 598 : 
181 1. C. 898 : 1. L. R. 1939 1 Cal. 345 : 
11 R. C. 871 : A. I. R. 1939 Cal. 333. 

S. 488 (8) — Jurisdiction — Temporary 

residence — ‘ Last resided,'’ meaning of. 

The term ‘ last resided ’ in' S. 488 (8), is 
not confined to permanent residence but 
includes temporary residence. Where the 
husband who had a permanent place of 
residence at Bombay last resided with his 
wife in his mother-in-law’s house at Surat 
for about two months as gharjamai ; Held, 
that Surat Court had jurisdiction to 
entertain- an application for maintenance 
against him. In re : Sama Jetha. 

31 Cr. L. J. 1157 : 
127 I. C. 179 : 32 Bom. L. R. 764 : 54 Bom. 548 : 

A. r. R. 1930 Bom. 348. 

S. 488 (8) — Jurisdiction — Maintenance, 

The mere fact that the marriage of the 
parties had taken place within the jurisdiction 
of the Magistrate does not confer jurisdiction 
on him to entertain an application for 
maintenance under S. 488. Ghulam Hussain 
V. Hakam Bibi. 27 Cr. L. J. 1009 : 

96 I. C. 865 ; A. I. R. 1926 Lah. 663. 

S. 488 (8) — Residence. 

Where there is something more than a 
flying visit, where a man leaves his house 
and resides for some time in the house of 
his parents-in-Iaw with his wife, that is a 
sufficient residence within the meaning of 
Sub-s. 8 of S. 488, Cr. P. C., Sub-s. 8 
refers also to temporary residence. The 
word “residence” suggests a certain conti- 
nuity, but if there be a continuity for such 
a period of time as to allow' it fairly to be 
said that the husband did reside even for 
a matter of some weeks with ‘ his wife, the 
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section should not be so strictly construed 
as to deprive the woman, who, often in these 
cases, is helpless, of assistance from the Court, 
which is most easily accessible to her. It 
could easily be said that a visit of a few 
days is not residence w’ithin the meaning of 
S. 488 but it could not easily be said that 
a visit of a few weeks was not residence 
within the meaning of S. 488. Each case, 
however, must be dealt with on its 
merits, the distinction between a mere 
visit and residence being borne in mind. 
Gangabal v. Pamanmal Laehman. 

40 Cr. L. J. 117 : 

178 I. C. 527 : 11 R. S. 97 : 

1939 Kar. 196 : A. I. R. 1938 Sind 223. 

S. 488 (9) — ^Jurisdiction. 

Respondent who lived in Darjeeling came 
to Calcutta where he resided from the 16th 
to 23rd January, While he was residing in 
Calcutta an application under S. 488 was 
made by his wife to the Presidency Magis- 
trate’s Court in Calcutta : Held, that the resi- 
dence of the husband in Calcutta from the 
16th to the 23rd January, when the appli- 
cation under S. 488 was made, was sufficient 
to give the Presidency Magistrate’s Court in 
Calcutta jurisdiction, having regard to Sub-s, 9 
of S. 488. Jolly V. Jolly. 

18 Cr. L. J. 706 : 

40 I. C. 706 : 21 C. W. N. 872 : 

A. I. R. 1918 Cal. 785. 

S. 488 (9) — Jurisdiction. 

S. 488, Cl. (9) requires that an application 
for maintenance should be made either in 
the district where the husband resides or at 
the place where he last resided with his wife. 
Such residence does not include casual visits 
by a person to the house of his mother-in- 
law where his wife happens to be at the 
time. Ram Kumar v. Rukmini. 

22 Cr. L.J. 710: 

63 1. C. 870 : 24 O. C. 299 : 

A. I. R. 1921 OuMh 168. 

S. 488 — ^Residence of father, what is. 

For the purposes of S. 488 (9) a man may be 
said to reside with the mother of his illegiti- 
mate children at the place of her settled abode, 
if he visits her there occasionally, so long as 
he has the intention of continuing to so visit 
her. Where a mother of illegitimate children 
is not shown to have a permanent residence 
anywhere, her stay for two months at a place 
where she is occasionally visited by the father 
of the children, is sufficient to constitute that 
place as her residence for the purposes of the 
section. Hidayat Khatun v. Mahomed Hayat. 

13 Cr. L. J. 522 ; 

15 I. C. 794 : 5 S. L. R. 220. 

^ S. 489 — Alteration — Grounds for. 

Apart from any change of circumstances which 
could be the basis of a new order under 
S. 489, .a Magistrate hearing an application 
for alteration- of the rate of maintenance 
fixed, cannot inquire whether at the time 
of the application and at the time when 
the order for maintenance was passed the 
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S. 488 — Separate maintenance when 

allowed. 

The present Code docs not restrict pay- 
ment of maintenanee, where the wife is 
living separately, to cases in which she has 
been treated with habitual cruelty. Dragon 
V. Enielic Mi Taik Dragon. 

13 Cr. L. J. 55 : 

. 13 I. C. 391 : 4 Bur. L. T. 269. 

S. 488 — Stay. 

Pendency of divorce proceedings against 
wife — Application for maintenance by wife 
in Criminal Court— Slay of maintenance 
proceedings until conclusion of divorce peti- 
tion, is proper. William J. W. Ross v. Eleanor 
Agnes Ross. 34 Cr. L. J. 548 : 

143 I. C. 207 : 27 S. L. R. 1 : 
I. R. 1933 Sind 121 (1) : A. I. R. 1932 Sind 210. 

S. 488 — Subsequent civil suit, main- 

lainability of. 

Magistrate’s order for maintenance docs 
not take away the jurisdiction of the Civil 
Courts. Dcraji Malinga E'aika v. Marati Kaveri 

7 Cr. L. J. 235 : 

2 M. L. T. 344 : 30 Mad. 400. 

S. 488 — “Sufficient cause”, meaning of. 

The words “.sunicicnt cause” in S. 488 (3) 
arc very wide and would include the rais- 
ing of a plea that the order has become 
spent owing to the child having attained j 
majority. John P, E. Coelho v. Mrs. Blancchc. I 

38 Cr. L. J. 170 : I 
166 I. C. 27 : 9 R. N. 116 : j 
I.L.R. 1937 Nag. 230; 
A. I. R. 1936 Nag. 228. j 

S. ,488 — Sufftcicnl means, j 

Any able-bodied man, who is not prevent- ' 
ed by any physical infirmity from working, i 
should, in proceedings under S. 488, be pre- I 
sumed to have sufilcient inenns to support | 
his child ns well ns himself. The o?ms lies i 
on him to show that he has no sufficient 
means. A mere denial by such a man 
himself of snlficiency of means, is not con- 
clusive proof of waul of sullicicnt moans. 
Me Tha v. Nga San E. 13 Cr. L. J. 162 : 

13 I. C. 914 ; U. B. R. (1911) 1, 90. 

S. Sufficient means. 

The presumption is that an able-bodied man 
has sulficient means to support his child 
as well ns himself, and it is for him to prove 
the contrarv. U. Thiri v. Ma Pica Yi. 

24 Cr. L. J. 368 : 
72 I. C. 368 : 4 U. B. R. 1922, 138 : 

A. I. R. 1923 Rang. 131. 

= S. 488 — SuJJlcicnl means. 

The term “sulficient means” is not confined 
to pecuniary resources only, but includes a 
capacity to earn money, and if a man can 
be shown to be capable of being able to 
earn money, then he has the means to 
maintain Ids wife. Tin Mating v. Ma 
Jimin. 179 l. C. 766 : 

11 R. L. 624 : 41 P. L. R. 161 ; 
A. I. R. 1939 Lah. 24. 
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S. 488 — Sufficient means— Meaning of. 

Tlic word “sulficient means” in S. 488, 
should not be confined to the actual pecuniary 
resources but should have reference to the 
earning capacity. Abdul Wahab v. Sugrabi. 

37 Cr. L. J. 85 : 
159 I. C. 120 ; 18 N. L. J. 107 : 

8 R. N. 123. 

S. 488 — ^Unable to maintain. 

The expression “unable to maintain” in S. 488 
is not confined to physical inability but in- 
cludes also pecuniary inability. In re : Bharala 
Ayyar. 25 Cr. L. J. 370 : 

77 I. C. 418 : 19 L. W. 275 : 
46 M. L. J. 324 ; 1924 M. W. N. 305 ; 
34 M. L. T. 167 : A. I. R. 1924 Mad. 549. " 

S. 488 — Unable to maintain. 

The words “unable to maintain itself” in 
S. 488 apply as much to the case of a 
child, w’hich has got means of its own or 
which is entitled in law to be maintained 
and is being maintained, as to a child which 
is able to earn living by its own exertions. 
A child which possesses a legally enforce- 
able right to maintenance from its mother’s 
tanoad is in the same position as a child 
which possesses property in its own right 
and neither is entitled under S. 488 to an 
order for maintenance against its father. 
Chantan v. Chakkapayan Mathu. 

17 Cr.L. J. 16: 
32 I. C. 144 : 19 M. L. T. 23 : 
1916 1 M. W. N. Ill : 39 Mad. 957 ; 

A. I. R. 1917 Mad. 276. 

S. 488 — Unable to maintain. 

The words “unable to maintain itself” in 
S. 488 cannot be confined to the tender age 
of the child but must also have reference to 
its financial dependency. Parppali Chinna v. 
S/iaknnni Menon. 20 Cr. L. J. 733 : 

52 I. C. 893 : 10 L. W. 229 : 
26 M. L. T. 238 : 37 M, L. J. 361 : 

1919 M. W. N. 632 : 
A. I. R. 1919 Mad. 193. 

S. 488 — Unable to maintain. 

The words “unable to maintain itself” in 
S. 488 mean “unable to earn a livelihood 
for itself,” — that is to say, a complete liveli- 
hood, svich as an adult person might earn, 
without depending on any other person. In 
fixing the sum payable for maintaining a 
child, it is not permissible in law to take 
into consideration the fact that the child is 
able to earn something towards its owm 
support. Baran Thania v. Ma Chan Tha May. 

26 Cr. L. J. 535 : 
85 I. C. 375 ; 2 Rang. 682 : 
A. I. R. 1925 Rang. 197. 

S. 4SS— Unable to maintain. 

The words “unable to maintain itself” in 
S. 488 (1) relate to the absence of sufficient 
maturity in physical and mental development 
in the child rendering it in consequence 
iinablc to earn its livelihood by its own 
exertions and do not refer to inability through 
poverty or absence of means. The fact that 
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entailing a stoppage of the allowance. Inre : 
Ptmjalal Chunilal. 29 Cr, L. J. 908 : 

111 I. C. 668 : 30 Bom. L. R. 617 : 

A. 1. R. 1928 Bom. 224. 

S. 489 — Scope. 

The provisions of S. 489 are comprehensive 
and empower a Magistrate having jurisdiction 
to vary the amount of allowances; Haji v. 
Fatima. 33 Cr. L. J. 646 (1) : 

138 I. C. 624 (1) : I. R. 1932 Sind 87 (1) ; 

A. I. R. 1932 Sind 59, 

S. 489 f2)— Cancellation of order, 

in consequence of Civil Court decree. 

Under S. 489 (2) as amended in 1923, it is 
competent for a Magistrate to cancel or vary 
an order of maintenance, if he thinks that 
it should be cancelled or varied in conse- 
quenee of any decision of a competent Civil 
Court. If a Civil Court has given to the 
husband a decree for restitution and the 
husband bona fide ' wishes to execute that 
decree and the wife refuses, that would be 
a good ground for cancelling the order of 
maintenance under S, 488, but where the 
Court is satisfied that the husband did not 
wish to have his wife back and his object in 
getting the decree was merely to get mainte- 
nance order cancelled, in the exercise of the 
Court’s discretion under S. 488 (2), it would 
be wrong for the Court to cancel the order 
for maintenance. Pavakkal v. Athappa 
Goundan. 27 Cr. L. J. 30 : 

91 1, C. 62 : 49 M. L, J. 269 : 
1925 M. W. N. 645 : 22 L. W. 479 : 

A. I. R. 1925 Mad. 1218. 

^S. 490. 

See also Cr. P, C., Ss. 488, 488 (1) (3). 

S. 490 — Costs — No provision for costs 

in S. 490. 

S. 490 does not contain any provision such 
as that in Sub-cl. (7), S, 488, which would 
enable the Court to grant costs. Ma E. Shi 
V. U San Kal. 40 Cr, L.J. 241 ; 

179 I. C. 643 : 11 R. Rang. 336 : 
A. I. R, 1939 Rang. 67. 

S. 490 — Enforceability of order. 

IMagistrate who passes the order for payment 
of maintenance can enforce it. There is no 
such restriction that such order should be 
enforced only in the district where the 
person ordered to pay lives. U. Hpax) Lalt v. 
Ma Po Byu. 37 Cr. L. J. 91 (2) : 

159 I. C. 289 : 13 Rang. 289 : 
8 R. Rang. 265 : A. I. R. 1935 Rang. 407. 

S. 491. 

^Another remedy. 

Application. 

Custody of children. 

Detention. 

Detention in custody, meaning of. 

Discretion. 

^English Law. 

Habeas corpus. 

Husband and wife. 

Illegal arrest. 

Illegal custody. 
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Illegal detention. 

Jurisdiction. 

Miscellaneous. 

Muhammadan Law. 

Object. 

PoAver of High Court. 

Procedure. 

Scope. 

: Second application. 

Special Act. 

S. 491. 

See also (i) Cr. P. C., 1898, Ss. 54, 

76, 167, 491. ^ 

(ii) Extradition Act, 1903, 
Ss. 2 (a), 3. 

{Hi) Foreigners Act, 1864, S. 3-A 

{iv) Fugitive Offenders Act, 
1881 (44 and 45 Vic 

Ch. 69) S, 14, 19, 

(v) Habeas corpus. 

(vi) Lahore Conspiracy Case 
Ordinance, T930. 

S. 491— Another remedy. 

An order by the High Court under S. 491, 
Cr. P. C,, Avould not debar a party from 
making an application to the District Judge 
under the Guardians and Wards Act. Haidari 
Begum V. Jawad Ali. 36 Cr. L. J. 554 ; 

154 I. C. 638 : 1934 A. L. J. 946 : 
4 A. W. R. 1406 : 7 R. A. 783 : 
A. I. R. 1935 All. 55. 

S. 491— Another remedy. 

Fact that other remedy is available, does not 
prevent giving of relief under S. 491 if 
provisions are satisfied. Deputy Commissioner, 
Gonda v, Mohammad Shikoh. 

35 Cr. L.J. 1108 : 
150 I. C. 706 : 1934 O. L. R. 602 : 
11 O. W. N. 803 ; 7 R. O. 40 : 
A. I. R. 1934 Oudh 392. 

S. 491 — Another remedy open, effect 

of. 

The fact that a person has a remedy under the 
Guardians and Wards Act is not a ground for 
him not to avail himself of any other remedy 
open to him undOr the law. Subbuswami 
Goundan v. Kamakshi Ammal. 

31 Cr. L. J. 187 : 
120 I. C. 892 : 30 L. W. 685 : 
1929 M. W. N. 689 : 67 M. L. J. 642 : 
53 Mad. 72 : A. I. R. 1929 Mad. 834. 

S. 491 — Application — Forum of. 

An application under S.491 is to be made 
to the High Court in its Ordinary Original 
Criminal Jurisdiction. In the matter of ; - Charu 
Chandra Majumdar. 18 Cr. L. J. 73 : 

37 I. C. 57 : 20 C. W. N..1233 : 
44 Cal. 76 : A. I. R. 1917 Cal. 253. 

S. 491 — Application, evidence of. 

The power under S. 491 is a general power 
of the nature of a habeas corpus. The power 
under the Guardians and Wards Act, is a 
power under a Special Act, dealing with a 
special subject, that is, the subject of minors. 
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in favour of the child, and the husband can 
' be directed to pay Rs. 100 per month for the 
maintenance of the petitioner and Rs. 100, for 
the maintenance of her daughter. Mrs. M. 
Bultccl V. B. C. Bulled. 39 Cr. L. J. 865 : 

177 I. C. 334 : 47 L. W. 594 : 
1938 M. W. N. 424 ; 1938 M. L. J. 821 ; 
I. L. R. 1938 Mad. 729 : 11 R. M. 305 : 

A. I. R. 1938 Mad. 721. 


S. 488 (1) (3) — Compromise— Ejfjfcct 

on order for maintenance. 

After a maintenance order had been passed 
under S. 488 (1), the parties entered into a 
compromise and the husband against Avhom the 
order had been passed applied to the District 
Magistrate in revision praying that the order 
be set aside. The compromise merely provi- 
ded for the maintenance of the wife by tlie 
husband in a certain manner other than by 
paying her the monthly allowance ordered by 
the trial Court ; it further provided that in 
case of failure, the order of the trial Court 
should be enforced : Held, that the mainte- 
nance order passed under S. 488 (1) should 
remain in force but the existence of the com- 
promise which could be proved at any time 
was .sulTicicnt ground for anj’ Magistrate to 
refuse to enforce the order if moved to do so 
under S. 488 (15) or S. 400, Cr. P. C. It is not 
until the woman sought to enforce the order 
that any necessity for considering the compro- 
mise arose. Sullan Khan Gulshan Khan v. 
Khanam Jan. 38 Cr. L. J. 614 ; 

168 I. C. 832 : 9 R. Pesh. 133 : 
A. I. R. 1937 Pesh. 45. 
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execution of one warrant only to sentence 
person, who has defaulted in the payment 
of maintenance ordped under S. 488, to impri- 
sonment for a period of one month in respect 
of each month’s default and the section does 
not enjoin that there should be a separate 
warrant in respect of each term of imprisonment 
for one month. In other words, where arrears 
have been allowed to accummulate, the Court 
can issue one warrant and impose a cumulptive 
sentence of imprisonment. Emperor v. Beni. 

39 Cr. L. J. 720 ; 

176 1. C. 397 : 1938 A. L. J. 595 : 

1938 O. W. N. 591 : 11 R. A. 104 : 

I. L. R. 1938 All. 750 : 

1938 A. W. R. 379 : A. I. R. 1938 All. 386. 

S. 488 (3) — Order of maintenance — 

Duration of —Arrears, recovery of. 

It is a general principle of law that an order 
whose term is not fixed and whose currency is 
not made expressly dependent upon the contin- 
ued existence of some circumstance or set of 
circumstances, remains in force until it is 
cancelled, and prinin fade this rule applies to 
maintenance orders passed under 488. Hence 
where the wife is not living in adultery nor 
docs she refuse to live with her husband, she 
is not deprived of her right to maintenance 
under the order merely because she did not 
apply for maintenance within one year of the 
order of maintenance. Jasodabai v. Tarachand 
Tekchnnd. 40 Cr. L. J. 776 : 

183 1. C. 336 : 12 R. S. 51 : 

1939 Kar. 674 ; A. I. R. 1939 Sind 180. 


S. 488— Divorce pending Proecedings 

—Effect of. 

There is nothing in (he provisions of S. 488, 
which suggest that a husband can avoid pay- 
tnent of sums which a Magistrate might order 
to be paid under S. 488 (2) by divorcing his 
wife in the middle of the .proceedings. The 
proper date to be considered for ati order under 
S. 488 (2) is a date on which tlie application was 
made. If, on the date on wiiich the applica- 
tion is made, relationship of husband and wife 
exists, the Magistrate has jurisdiction to pass 
an order under S. .488 (2) directing the husband 
to pay smns due on account of maintenance 
from the date of that application until the 
period of tf/dfllhas expired, Mahomed Nagman 
v. Zullchhan. 40 Cr. L. J. 814 : 

183 I, C. 536 : 12 R. S. 58 ; 

1939 Kar. 659 ; A. I. R. 1939 Sind 179. 

.: S. 488— Imprisonment — Arrears, ac- 

cumulation of — Sentence permissible. 

Where a husband ordered to j)ay Rs. 4/- a J 
month, allows arrears to accumulate to 
Rs. 170, he can be sentenced to 0 months’ simple 
imprisonment. Emperor v, Budhu Bam. 

20 Cr. L. J. 367 ; 

50 I. C. 847 : 12 P. R. 1919 Cr : 

15 P. L. R. 1919 : A. I. R. 1919 Lah. 197. 

S. 488 — Imprisonment — Arrears allowed 

to be accumulated— Court, if can issue one warrant 
and impose cumulative sentence of vnprisonment. 

The intention of the Legislature in enacting 
S. 488J was to fempower the Magistrate after 


S. 488— Refusal to live with husband. 

Two wives of a Burmese Buddhist can never 
live amicably in the same house. Hence if 
one of them living separately refuses to come 
and live with her husband along with the other 
wife, she is justified in doing so and is entitled 
to claim maintenance. Mating Paik v. Ma Ohn 
Sint. 40 Cr. L. J. 702 : 

182 I. C.671 : 12 R. Rang. 24 : 
A. I. R. 1939 Rang. 210. 

S. 488 (3) — Restitution of conjugal 

rights, decree for — Effect. 

Where in an application for maintenance 
under S. 488, Cr. P. C., it appeared that some 
18 months before the application, the husband 
had obtained a decree for restitution of conju- 
gal rights but soon after taking the wife to 
his house had turned her out with blows: Held, 
that the Magistrate was justified in exercising his 
discretion in favour of the woman and in favour 
of absolving her from the condition that she 
must live with her husband. Baj Patti v. 
Emperor. 25 Cr. L. J. 1246 : 

82 I. C. 174 : 22 A. L. J. 806 : 
46 All. 877 : A. I. R. 1924 All. 784. 

S. 488 — Sufficient Cause — Meaning of 

— Duty of Court. 

The language of cl. (3) of S. 488 contemplates 
a person, against whom an order for mainte- 
nance has been made coming into Court when 
execution of the order is applied for and show- 
ing cause why the order should not be executed. 
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— ^S. 491 — Detention in custody — Meaning 

of- 

It cannot be said that a person is detained 
in custody because he is prevented from 
seeing certain, people whom he wants to see. 
HazooT Ara Begum v. Deputy Commissioner, 
Gonda. 35 Cr. L. J. 1052 : 

149 I. C. 991 : 11 O. W. N. 799 : 
6 R. O. 607 : A. I. R. 1934 Oudh 301. 

S. 491 — Discretion — Bombay High 

Court rules — Effect of. 

By S. 491, Cr. P. C,, it appears to be left 
entirely to the discretion of the Court, whether 
it should or should not direct the person to be 
brought before it to be dealt with according 
to law, but Rule 794, Bombay High Court Rules, 
deprives the Court of all further discretion and 
com mands that, in the absence of cause being 
shown against the rule, which is a very differ- 
ent thing from allowing the Court to exercise 
its discretion, even where technically the cause 
is inadequate, the Court shall pass an order 
that the person or persons improperly detained 
shall be deli%'ered to the person entitled to 
their custody. Zara Bibi v. Abdul Razzak. 

11 Cr. L. J. 687 : 
8 I. C. 618 : 12 Bom. L, R. 891. 

S. 491 — English L-aw— Applicability of. 

Rules of English Law relating to application 
for writ of habeas corpus are not applicable to 
exercise of power conferred on High Court 
under S. 491. Haydesi Begum v. Jawad Ali 
Shah. 35 Cr. L. J. 493 : 

147 I. C. 820 : 1933 A. L. J. 1410 : 
6 R. A. 573 : A. I.R. 1934 All. 22. 

S. 491 — Habeas corpus — Application 

in High Court in first instance — Procedure. 

It is not reasonable or normal procedure to 
apply into High Court for issue of directions 
of the nature of a habeas corpus under 
S. 491 or for bail while applications by the 
same petitioners for bail are pending in the 
Sessions Court. The proper course in a matter 
of this kind is to apply to the lower Courts 
and obtain their orders before coming up to 
the High Court. Kashi Ram v. Emperor. 

30 Cr. L. J. 301 : 
114 I. C. 444 : I. R. 1929 Lah. 284 ; 

A. I. R. 1929 Lah. 522. 

S. 491 — Habeas corpus —Common Lavo 

writ, when oompetent. 

High Court or any Judge of it cannot issue 
the Common Law writ of habeas corpus in any 
of the cases covered by S. 491. District 
Magistrate, Trivandrum v. K. C. Mammen 
Mappillai. (F. B.) 40 Cr. L. J. 320 : 

I 180 I. C. 216 : 1938 M. W. N. 1289 : 
11 R. M. 663 : (1939) 2 M. L. J. 135 ; 

I. L. R. 1939 Mad. 708 : 
A. I. R. 1939 Mad. 120. 


'^91— Habeas corpus— Considerations 
—Welfare of child. 

On application for habeas corpus in regard 
to the cintody of a child, the Court has to 
look to the interest of the child as beinn 
paramount. Where the father of a child, who 
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was a motor driver and out on the roads 
practically all the day,^ applied by a writ of 
habeas , corpus for the custody of his^ child of 
about 7 years of age and there was further 
nobody in the house of the applicant to 
look after the child, their Lordships declined 
to interfere observing that the proper remedy 
of the applicant was to apply under S. 25, 
Guardians and Wards Act. Moidin v. Kunha- 
devi. ' 31 Cr. L. J. 985 : 

126 I. C. Ill (1) ; A. I. R. 1929 Mad. 33. 

S. 491 — Habeas corpus— Order by Single 

Judge, appeal under Common Law, furisdiclion 
of Bombay High Court. 

An order by Judge directing a writ of habeas 
corpus to issue is not an order made in the 
exercise of criminal jurisdiction and is open to 
appeal. Mahomedalli Allabux v. Ismailji 
Abdulali. 27 Cr. R. L. J. 721 : 

95 I. C. 49 ; 28 Bom. L. R. 471 : 
50 Bom. 616 : A. I. R. 1926 Bom. 332. 

S. 491 — Husband and wife — TF//e 

minor — Application by husband for habeas corpus 
— Order. 

On an application under S. 491 by a writ 
of habeas corpus against his father-in-law for 
production of his minor wife of immature age, 
what the Court has to consider is the welfare 
of the minor wife, and in doing so, the fact 
that she prefers to reside elsewhere than 
with her husband, is not entitled to any 
weight, altliough wliere she is old enough 
to form a good opinion, this would be a very 
important circumstance for consideration. 
Subbuswami Goundan v. Kamakshi Ammal, 

31 Cr. L. J. 187 : 
120 I. C. 892 : 30 L. W. 685 ; 
1929 M. W. N. 689 : 57 M. L. J. 642 : 
53 Mad. 72 : A. I. R. 1929 Mad. 834. 

S. 491 — Illegal arrest— Poiocr of High 

Court. 

Arrest under illegal extradition warrant — 
High Court can interfere under S. 491 and 
set at liberty person arrested. Sandal Singh 
V. District Magistrate and Superintendent, Dchra 
Dun. 35 Cr. L. J. 1296 : 

151 I. C. 279 : 1934 A. L. J. 556 : 
' 56 All. 409 : 4 A. W. R. 1526 : 

7 R. A. 128 (2) : A. I . R. 1934 All. 148. 

S. 491— Illegal arrest— Power of High 

Court. 

The detention of a person becomes illegal 
where he is arrested and . kept in custody 
uuder S. 10, Extradition Act, for a period 
extending over two months, if no extension 
has been granted by the Local Government, 
under Sub-s. 3, and under the circumstances, 
the only order the High Court can pass is 
that the prisoner should be discharged from 
custody. Suraj Narayan Jha v Emperor. 

36 Cr. L. J. 1500 : 
158 I. C. 981 : 16 P. L. T. 551 ; 
2 B. R. 32 (2) ; 8 R. P. 233 ; 
A. I. R. 1935 Pat. "419. 

S. 491 — Illegal custody— Meaning of. 

A Magistrate in remanding an accused 
person to Police custody should briefly 
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ance provided she, along with the children 
resides in that house which the husband allots 
to her separate from his second wife. If the 
husband maltreats her or is cruel to her, the 
applicant shall be entitled to live separate 
"from the husband wherever she likes and to 
receive Rs. 15 per mensem as maintenance 
allowance The husband refused to provide 
"any house for her and gave her a beating and 
turned her out ; Held, that the condition, in 
the order, that the husband would provide a 
house for his wife where she would live 
separately from his second wife did not 
arnount to the husband and wife “ lixdng 
separately by mutual consent ” as laid down 
in Sub-s. 4 of S. 488. No question of “ living 
separately by mutual consent,” Was involved 
in the condition embodied in the compromise. 
Bhadivan Singh v. Gurcharan Kanr. 

^ 40 Cr. L. J. 794 : 

183 I. C. 464 : 41 P. L. R. 527 : 

12 R. L. 117 : A. I. R. 1939 Lah 209. 

S. 488 (4) — Maintenance — Separate 

maintenance— -Husband having second ivifc— Bur- 
mese Buddhist. 

Ordinarily the fact tijat a Burmese Buddhist 
husband takes a second wife might be a good 
reason for the first wife declining to live with 
him, unless he provides her with a separate 
house. Wliere, however, a husband marries 
a second wife owing to the refusal of his first 
wife to live with him, but is willing to take 
back the first wife, the latter is not entitled 
to maintenance under S. 488 (4). Po Nycin v. 
Ma Since Kin. 19 Cr. L. J. 966 : 

47 I. C. 866 : 11 Bur. L. T. 105 : 
A. I. R. 1918 L. Bur. 9. 

S. 488 (4) and (5) — Adultery— Mean- 
ing of. 

The mere fact that a woman, in whose favour 
an order for a maintenance allowance has been 
passed, has given birth to an illegitimate child 
is not sulficicnt to establish that she has been 
” living in adultery ” for the purposes of 
S. 488 (5). The words “ living in adultery ” 
mean following a course of adulterous conduct 
more or less continuous. A single act of 
adultery cannot by itself amount to “ living 
in adultery,” and several such acts, if isolated, 
do not necessarily come within the meaning of 
that term. But a single act of adultery may 
be sufficient reason for refusing maintenance 
when applied for by the wife. Paiki v. Vishva- 
nalh. 9Cr. L.J. 390: 

1 1. C. 801 : 5 N. L. R. 19. 

— S. 488 — AdttUenj — Meaning of. 

The words ‘ living in adultery ’ in S. 488 (5), 
denote a continuous course of conduct and not 
isolated acts of Immorality. One or two 
lapses from virtue would be acts of adultery 
but would be quite insufficient to show that 
the woman was ” living in adultery ” which 
means that she must be living in a state of 
diiasf-permanent union with the man with 
whom she is committing adultery. There is 
clearly a groat distinction between “ committ- 
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ing adultery ” and “ living in adultery Ma 
Mya Khin v. -N. B. Godenho. 

37 Cr. L.J. 1115 ; 
165 I. C. 205 : 9 R. Rang. 191 ; 
A. I. R. 1936 Rang. 446. 

S. 488 (5) —Cancellation of order — 

Retrospective effect. 

When previous order to pay maintenance is 
subsequently cancelled under S. 488 (5), such 
order of cancellation takes effect from the date 
of the order and has no retrospective effect. 
It cannot, therefore, affect the arrears due up 
to the date of the order. Tari Bala Suklabaidya 
v. Kibal Ram Suklabaidya. 39 Cr. L. J. 357 • 
173 I. C. 785 : 42 C. W. N. 64*: 
10 R. C. 573 : 66 C. L. J. 571 : 
I. L. R. 1938 1 Cal. 509 : 
A. I. R. 1938 Cal. 144. 

S. 488 {5)— Cancellation of order — 

Return of wife. 

An order for maintenance passed in favour 
of a wife remains in force until it is cancelled 
notwithstanding the return of the wife to the 
husband for living with him. Narayanaswami 
Mtidali V. Mangayarkarasaminal. 

28 Cr. L. J. 237 : 
99 I. C. 1037 : 28 M. L. T. 13. 

S. 488 (S)— Cancellation of order — 

Relurn of wife to husband, effect of. 

The return of a wife to her husband tem- 
porarily after obtaining an order for mainte- 
nance may have the effect of suspending the 
operation of the order, it has not the effect of 
cancelling the order in the way in which it can 
be cancelled under S. 488 (5). Parul Bala 
Debi V, Saiish Chandra Bhatlacharjee. 

24 Cr. L. J. 945 : 
75 I. C. 529 ; 37 C. L. J. 180 : 
A. I. R. 1923 Cal. 456. 

S. 488 (6)— Procedure— Recording of 

evidence. 

The effect of S. 488 (6) and S. 3G2 (4) read 
together is that in summons case tried by 
Presidency Magistrate, it is not necessary to 
record evidence. In re : Chhagan Hargovan, 

33 Cr. L. J. 461 : 
137 I. C. 27 : 34 Bom. L. R. 276 : 
1 I. R. 1932 Bom. 242 : A. I. R. 1932 Bom. 179. 


-S. 488 (6)— Second application. 


A Magistrate has power under S. 488 (G) to 
•e-open a case in which maintenance has 
jcen awarded by his predecessor, and to revise 
lie order granting maintenance where the 
jetition is presented within 
,hc order. Mating Tun Yin v. Ma Theiri Shin. 

24 Cr. L. J. 928 : 

75 I. C. 304 : 2 Bur. L. J. 61 


s. 488 (6) (1)— Ex parte order, rohat is. 

ic proceedings instituted under S. 488, 
P. C. are of a guasi-civ.l nature. 
;reforc the word ex parte used m the 
resaid section is used in p® 

used in Os. IX and XVII, C. 1 . C . 
jrefore an order passed, against an absent 
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rS. 491 — Jurisdiclion—PowcT of High 

Court to quash proceedings executing a warrant 
without jurisdiction. 

Nasirabad lies outside British India, and so 
a warrant of arrest of a person residing 
in British India, cannot be issued by a 
Nasirabad Magistrate as he has no jurisdic- 
tion to do so. Such warrant, if issued, can- 
not be executed in British India, and if it 
is executed, the proceedings can be quashed 
by the High Court under S. 491. Tahilram 
Khanchand v. Emperor. ' 39 Cr. L. J. 298 : ] 

173 I. C. 322 : 10 R. S. 203 : ] 
32 S. L. R. 134 : A. I. R. 1938 Sind 46. 

S. 491 — Jurisdiction — Refusal to exercise. 

Further, the Judge has no opinion in the 
matter and cannot lawfully decline jurisdic- 
tion or refuse to entertain' and determine 
applications made ' to him. It would be con- 
trary to his. oath of office to do so. Crown 
Prosecutor, Madras v. K. C. Mammcn Mappillai. 

40 Cr 1 1 9Q7 • 

179 I. c. 917 : 1938 M. w’. N. 1161 i 
11 R. M. 634 : A. I. R. 1939 Mad. 115. 

— — — S. 491 — Jurisdiction. 

The mere fact that after his arrest the ac- 
cused was temporarily released on bail pend- 
ing further enquiry does not oust the juris- 
diction of the High Court under S. 491. 
Sandal Singh v. District Magistrate and Supers 
intenient of Dehra Dun 35 Cr. L. J. 1296 : 

151 I. C. 279 : 1934 A. L. J. 556 : 
56 All. 409 : 4 A. W. R. 1526 : 

7 R. A. 128 (2) ; A. I. R. 1934 All. 148. 

— S. 491 — Jurisdiction to issue habeas 

corpus, nature of. 

The law as to the jurisdiction and the 
duty of each Judge of the High Court to 
entertain and determine applications for issue 
of a writ of heabus corpus is the same as 
the law in England and each Judge of the 
High Court is a tribunal to which such ap- 
plications can be made and must hear them 
on the merits. The jurisdiction is thus of 
a peculiar and exceptional character as every 
Judge has it, and not merely the High 
Court of which he forms a part. Crown 
Prosecutor, Madras v. K. C. Mammen Mappillai. 

40 Cr. L. J. 297 : 
179 I. C. 917 : 1938 M. W. N. 1161 : 
11 R. M. 634 : A. I. R. 1939 Mad. 115. 

S. 491 — Miscellaneous. 

A Commissioner of Police acting under a 
warrant issued under the Goondas Act is not 
acting under the Cr. P. C. Bisseswar Raj- 
garia v. Emperor. 28 Cr. L. J. 10 : 

99 I. C. 42 : 30 C. W. N. 791 : 
53 Cal. 962 : A. I. R. 1926 Cal. 961. 

S. 491 — Muhammadan Law — Custody 

of children. 

Under Muhammadan Law, the mother is, 
during the subsistence of marriage, entitled 
to the guardianship or custody of male 
children up to the age of seven, and that 
right survives even after separation or divorce. 
Zara Bibi v. Abdul Rozzak. 11 Cr. L. J. 687 • 

8 I. C. 618 : 12 Bom. L. R. 891. 
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S. 491 — Muhammadan Law (Shiah)— 

Custody of children. 

According to the Shiah Muhammadan Law, 
a mother is entitled to the custody of her 
male child, only until he is weaned, and 
not, as amongst the Sunnis, till he is seven 
years of age. But this proposition is correct 
only when both parents of the child are 
alive and there is a contest as to who should 
be entitled to the custody of the minor. 
Therefore, oh the death of a Shiah Muham- 
- madan father, in the absence mf any cir- 
camstances disqalifying the mother, she 
becomes entitled as a matter of right to the 
custody of her minor son as against every- 
body else including the father’s executor. In 
Muhammadan Law, the mere use of words, 
in a Muhammadan’s will, from which an 
appointment of a minor’s guardian could be 
spelt out by implication, is not sufficient to 
deprive the mother of infant children of the ' 
right, she undoubtedly has, to have the 
possession and custody of the persons of such 
children. There must be a specific appoint- 
ment. Sherbanoo v. Ajbai. 9 Cr. L. J. 214 : 

1 1. C. 309 : 11 Bom, L. R. 75. 

S. 491— Object. 

Proceedings by way of habeas corpus are pro- 
ceedings calling upon a person having custody 
of a prisoner to produce him and demonstrate 
under what authority he holds him in • custody. 
If the authority be a legitimate authority 
binding on the officer complying with it, he is 
bound to obey the order of that authority and 
the Court cannot interfere. All that the Court 
can do is to see that there is no patent defect 
visible in the authority by which the person 
having custody detains any person. Jamna v. 
Emperor. 27 Cr. L. J. 37 : 

91 I. C. 69 : 20 S. L. R. 128 : 

A. I. R. 1926 Sind 126. 

S. 491— Object. 

The underlying principle of every writ of 
habeas corpus is to ensure the protection and 
well-being of the persoii brought before the 
Court under that writ, and the real interest 
and well-being of a person brought tip on a 
writ of habeas corpus ought to be not only 
the determining but the sole consideration. 
Zara Bibi v. Abdul Razzak. 

11 Cr. L. J. 687 : 

8 I. C. 618 : 12 Bom. L. R. 891. 

S. 491— Power of High Court, limita- 
tion on. 

The powers of the High Court under S. 491, 
are limited and they do not authorize the 
High Court to enter as it were upon an enquiry 
into the conduct of the Political Agent before 
issuing a warrant of arrest under S. 7, Extra- 
dition Act, All that the High Court is con- 
cerned with while exercising its power under 
S. 491 is to see that the authority under which 
a person is being detained is on the face of it 
legal and valid. If there are any formal 
defects in the warrant under which the appli- 
cant is arrested, the High Court can certainly 
tak6 notice of them and can,, upon that basis. 
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Imsband had suOicicnt means to pay such 
allowance. Jn rc : Ptinjalal Chunilnl. 

29 Cr. L.J. 908: 
111 I. C. 668 : 30 Bom. L. R. 617 : 

A. I. R. 1928 Bom. 224. 

— — S. 489 — Alleralion, meaning of— Cancel- 
lation. 

Under S. 489 the Magistrate on proof of 
altered circumstances is competent not only 
to alter or modify an order of maintenance, 
but can altogether cancel it. The word 
"alter” in the section includes also a cancella- 
tion. Mecnatchi Animal v. Kartippana Pillai. 

26 Cr. L. J. 732 : 
86 I. C. 220 : 21 L. W. 142 : 
1925 M. W. N. 67: 
48 M. L. J. 183 : 48 Mad. 503 : 
A. I. R. 1925 Mad. 491. 

S. 489 — Alteration of order — Change in 

ciTcumstanccs, tchat is. 

Before the original order of maintenance 
can be altered, it must be shown that there 
has been, if not a change in the circum- 
stances of the husband then a change in 
the circumstances of the wife. Tiic mere 
fact that the wife is living in a different 
manner from the manner in which she 
lived at the time the order of maintenance 
was passed, does not necessarily constitute 
a change in her circumstances. Similarly, if 
the husband lias a mistress and two children 
by her to maintain, that is because he has 
chosen to take a mistress, that would be no 
reason for reducing the allowance awarded to 
his legal wife. Mn Mya Khin v. N. L. Godenho, 

39 Cr. L. J. 274 : 
173 I. C. 135 : 10 R. Rang. 312 : 
A. I. R. 1938 Rang. 42. 

S. 489 — Change of circumstances. 

Parties to maintenance order can move 
Magistrate again when there is change of 
circumstances, Sfianno Devi v. Daya Ham. 

35 Cr. L. J. 473 : 
147 I. C. 719 : 6 R. L. 433 (2) : 

35 P. L. R. 320: 
A. I. R. 1933 Lah. 1026. 

S. 489 — Change of circumstances. 

Where the amount available from the tavazhi 
or lancad funds becomes insufTicient to main- 
tain the children, that would be a change of 
circumstances within the meaning of S. 489. 
Parppati Chinna v. Shaknnni Mcnon. 

20 Cr. L. J. 733 : 
52 I. C. 893 : 10 L. W. 229 : 
26 M. L. T. 238 : 37 M. L. J. 361 : 

1919 M. W. N. 632 : 
A. I. R. 1919 Mad. 193. 

S. 489— Imprisonment — Second Class 

Magistrate, poxocrs of. 

A Second Class Magistrate is not competent 
to pass a sentence of imprisonment for 
breach of an order under S. 488 directing pay- 
ment of maintenance. In re : Kuppini Nailccn. 

36 Cr. L. J. 830 : 
155 I. C. 694 : 68 M. L. J. 493 : 
41 L. W. 697 : 7 R. M. 602 (1) : 

1934 M. W. N. 922: 
A. I. R. 1935 Mad. 572 (1). 
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~~ 489— Modification of maintenance 

order — Law. 

Where an order has once been passed by a 
competent Court under S. 488 for the payment 
of mamtenance for a child, the only power 
that exists of modifying such an order is that 
given by S. 489 of the Code, Budhni v. Dabal 

ICr.L.J. 555 : 
24 A. W. N. 149; 

I. L. R. 1927 All. 11. 

S. 489 — Procedure — Application for 

alteration by husband— Wife insane— Her proper 
representative. 

Where, due to the insanity of the wife, her 
brother was appointed under S. 71, Lunacy 
Act, to manage her estate mainly for the 
j)urpose of collecting the amount of main- 
tenance made payable by the husband, he is 
obviously the proper person to state the case 
for the wife in an application by her husband 
under S. 489 for reduction of the amount of 
maintenance. There is nothing in the Code 
which prevents the Magistrate from taking his 
evidence. Nor is there anything in the 
Code which requires that any additional or 
different evidence should be produced or that 
the wife should be otherwise represented, 
Zinahhai lihimbhai v. Bai Mani. 

39 Cr. L.J. 53 : 
171 I. C. 899 : 10 R. B. 246 ; 
39 Bom. L. R. 626 ; 
I. L. R. 1937 Bom. 674 ; 
A. I. R. 1937 Bom. 454. 

S. 489 — Reduction of amount. 

Maintenance of Rs. 25 per mensem for 
petitioner and her two children — Petitioner 
securing job of Rs. C per month — Respon- 
dent’s income same : Held, reduction of 
amount from 25 to 20 not justilied. Lila- 
wanti V. Madan Gopal. 37Cr. L. J.68: 

159 I. C. 310 : 8 R. L. 378 (1) : 
A. I. R. 1935 Lah. 24. 

S. 489— Ecduction of amount. 

Where there has been no application by the 
husband under S. 489 for reduction of the 
maintenance, the order reducing the rate for 
the months of which arrears were claimed 
retrospectively is improper. Lilawanli v. 
Madan Gopal. 37 Cr. L. J. 68 ; 

159 I. C. 310 : 8 R. L. 378 (1) ; 
A. I. R. 1935 Lah. 24. 

S. 489 — Scope. 

Before the orders regarding fixation of 
maintenance can be vacated, action must be 
taken under S. 489. Multan v. Paramosh. 

37 Cr. L. J. 347 (1) : 
. 160 1. C. 802 ; 8 R. Pesh. 130 (1) : 
A. I. R. 1936 Pesh. 32 (2). 

S. 489—Scopc. 

S. 489 contemplates only cases where 
there is a change of financial circumstances of 
the person affected that justifies on alteration 
in the allowance that has been fi.xed. The 
section does not refer to a change iii the 
.status of the parties, e.g., by divorce, 
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under S. 491 of the Cr. P. C. Ghansham'das 
Khalumal v. Manager, Encumbcrrd Eslales. 

7S Cr T T 1 04 • 

99 I. C. 930 : A. I. R. 1927 Sind 123'. 

S. 491 (1) (b) — Scope — Exercise of 

powers, occasion for. 

The power conferred on the High Court by 
S. 491 (1) (b), to issue a direction in the 

nature of a habeas corpus has to be exercised 
-with caution and in a matter of urgency and 
not in a case where there is a dispute 
merely as to who should be the guardian 
of a particular minor. Sultan Singh v. Maya 
Ram. 31 Cr. L. J. 719: 

124 1. C. 728 : 1930 A. L. J. 615 : 

A. I.R. 1930 All. 2^0. 

_S. 491 (b) -Scope. 

Temporary release of prisoner to enable him 
to be at bed side of his wife who is 
seriously ill — Subsequent re-arrest and re- 
confinement into prison without trial is 
competent. Girdhari Lai Agarwala v. Emperor. 

36 Cr. L. J. 325 : 
153 I. C. 351 : 7 R. A. 483 : 4 A. W. R. 1154 : 

A.I.R. 1935 All. 181. 

— S. 492 — ^Interpretation. 

The words " in the absence of the Public 
Prosecutor ” in S. 492 are wide and include 
temporary absence of the Public Prosecutor 
at the time and in the Court where a 
case is proceeding. Emperor v. Dipchand. 

31 Cr. L. J. 684 : 
124 I. C. 378 ; A. I. R. 1930 Sind 156. 

S. 493 — Precedence of Public Pro- 
secutor. 

Prima facie, neither S. 145 (2), Railways 
Act, nor S. 495, Cr. P. C., affects S. 493 of 
the latter enactment which deals with the 
right of appearance and precedence of the 
Public Prosecutor before any Court in 
which any case of which he has charge is 
under trial. Bengal Nagpur Railway Co. v. 
Makbul. 27 Cr. L. J. 313 (b) : 

92 I. C. 697 ; 1926 Pat. 74 ; 7 P. L. T. 343 : 

A. I. R. 1925 Pat. 755. 

— S. 493 — Precedence of Public Prosecutor. 

Where the Public Prosecutor has charge 
of a prosecution, a Pleader instructed by 
a private person including the agent of a 
Railway Administration, must act under 
the direction of the Public Prosecutor. 
Bengal Nagpur Railway Co. v. Makbul. 

27 Cr. L. J. 313 : 
92 I. C. 697 : 1926 Pat. 74 : 7 P. L. T. 343 : 

A. I. R. 1925 Pat. 755. 

S. 493 — Scope — Application by private 

party for change of charge, competency of. 

An application by a private party that a 
charge in a .case has not been properly 
framed and that it should have been framed 
under another section is not barred by the 
provisions of S. 493. Dasaundha Singh v. 
Lachhman Singh. 29 Cr. L. J. 1056 ; 

112 1. C. 480 ; A. I. R. 1929 Lab. 127. 
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S. 494. 


Accomplice. 

Accused. 

Acquittal. 

Approver. 

Consent of Court. 

Discharge. 

-Discharged accused. 

Discretion. 

Discretion of Public Prosecutor. 

Magistrate, powers of. 

Private Prosecutor. 

Proper withdrawal. 

Public Prosecutor. 

Revision. 

Scope. 

Scope of. 

Security proceedings. 

Who can withdraw. 

Withdrawal.. 

Withdrawal of accused from prosecu- 
tion. 

Withdrawal of some charges. 

Withdrawal of prosecution. 

S. 494. 


See also (i) Cr. P. C., 1898, Ss. 114, 

136, 337, 367, 403, 436,- 
439, 492 (2). 

{ii) Penal Code, 1860, S. 97. 

S. 494 — Accomplice — Withdrawal of 

prosecution, effect — Prior statements of accom- 
plice, whether should be produced. 

« 

An accomplice, who is tried jointly with 
the accused, ceases to be on trial with the 
accused as soon as the prosecution against 
him is withdrawn under S. 494 and becomes 
a competent witness in the case. Prior 
statements of such a witness made to and 
verified by a Magistrate must be made 
accessible to the accused for the purposes of 
cross-examination, and if necessary, contradic- 
tion. Sherati Sheikh y. Emperor. 

15 Cr. L. J. 693 : 
26 I. C. 141 : 18 C. W. N. 1213 : 
A. I. R. 1915 Cal. 184. 

S. 494 — Accused — Withdrawal against 

— Whether competent witness. 

So, if the prosecution be withdrawn and 
the accused discharged under S. 494, Cr. P. C., 
he wmuld be a competent witness. Banu Singh 
V. Emperor. 4 Cr. L. J. 145 : 

10 C. W. N. 962 : 
I. L. R. 33 Cal. 1353. 

S. 494 — ^Acquittal. 

S. 403 applies to an order of acquittal under 
S. 494. Mahadeogir v. Emperor. 

14 Cr. L. J. 135 
18 I. C. 887 ; 9 N. L. R. 26. 
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Where there is a Special Act dealing with a 
special subject, resort should be had to that 
Act instead of to a general provision . Haidari 
BeSunt V. Jmoad Alt. 36 Cr. L. J. 554 ; 

> 154 I. C. 638 : 1934 A. L. J . 946 

7 R. A. 783 ; 4 A. W. R. 1406 
A. I. R. 1935 All. 55 


S. 491— Custody of children. 

In a suit for the custody of minor children 
where the defandant has no personal interest 
in the children or their services and no right 
to their custody, and his object is only to 
send back the children to tlieir parents and 
natural guardian, the proceedings can be 
treated as of habeas, cor pun under S. 491, 
for the purpose of determining the custody 
of the children. Pollard v. Bouse. • 

12 Cr. L. J. 180 ; 

6 I. C. 754 : 33 Mad. 288 : 

8 M. L. T. 47 : 1 M. W. N. 187. 

- — S. 491— Custody of children. 

M, the father of two minor girls of the ages 
of about 14 and IG years, applied for a writ j 
against N, his younger brother, for their ; 
surrender. M became a sanyasi in 1901 and 
relinquished his rights as head of the family I 
to N. He became a Brahmo in 190G and I 
between 190G and 1910 again began to live j 
with his wife and children and also begot some t 
more children. The elder brothers of the 
minors had all along been living with N and 
were educated by him. The wife died in April, 
1910. The object of the writ was to prevent 
the marriage of the minors before they attained 
the age of 10, and there was no question of 
morality or corruption : Held, that the peti- 
tioner was quite free to keep his daughters 
unmarried till the IGth year or even after that 
'age, even though he may put his daughters not 
only to great inconvenience but to danger of 
ex-communication and the fact of his becoming 
a Brahmo did not affect the matter : Held, 
also, that as the petitioner became a sanyasi 
previously, he was not in 190G, when he 
became a Brahmo, the guardian in Hindu Law 
of his children. MiUhusmomy Saslry v. Nara- 
yana Sastry. 11 Cr. L. J. 641 : 

8 I. C. 393 : 8 M. L. T. 300 : 

1911 2 M. W. N. 36 ; 21 M. L. J. 195. 


— S. 491 — Custody of children. 


On an application for habeas corpus in respect 
of detention of a minor cliild against the 
guardian’s wishes, jurisdiction of the Court is 
essentially a parental one and must be exercis- 
ed for the benefit and welfare of the child, the 
word “welfare” being taken in its widest sense. 
The moral and religious welfare' of the child 
as \yell as its physical well-being must be 
considered, with due regard to its ties of 
affection. If an infant capable of forming an 
intelligent opinion expresses its views, the 
Court is bound to take them into consideration. 
In the same ' way, the age of the child is also 
■ an important factor. There is, however, no 
hard and fast rule that in the case of a girl 
over IG and a boy over 14, tlie Court has no 
option in the matter and that the wishes of the 
infant must be given effect to. Such a rule js 
too artificial, and even if such a rule exists in 
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England, there is no warrant for the extension 
the doctrine to Indii where different con- 
do condSs 

LZr ■ ^^nmal ..Dhanakati 

’ 85 I. C. 840 : 47 M. L. J 6H 
1924 M. W. N. 870 : 20 L w ' 902 
48 Mad. 299 : A. I. R. 1924 M^*. 373 


S. 491— Custody of children. 


The mother of a minor girl between 17 and 18 
years of age applied for a writ of habeas corpus 
for the production of the girl who was living 
w'lth her step-sister and had consented to give 
herself in marriage to a relation to whom her 
mother objected. The girl’s choice of her 
future husband was a free one and she express- 
ed a decided perference to remain with the 
step-sister ; Held, that the proper order to 
make in the case was to free the girl from all 
re.straint and to set her at liberty to go where 
she chose. Saraswathi Ammal v. Dhanakoli 
Animal. 26 Cr. L. J. 616 : 

85 I. C. 840 : 47 M. L. J. 614 : 

1924 M. W. N. 870 : 20 L. W. 902 : 

48 Mad. 299 : A. I. R. 1924 Mad. 873. 


S. 491 — Custody of children. 

When a Court of competent jurisdiction has 
declared a person to be a fit and proper person 
to exercise guardianship over an infant, the 
custody of that person cannot be said to be 
cither illegal or improper. Subharathnammal 
V. Seshachalam Naidu. 33 Cr. L. J. 49 ; 

134 I. C. 1215 : 34 L. W. 171 ; 

1931 M. W. N. 768 : 61 M. L. J. 219 : 

54 Mad. 759 : 1. R. 1932 Mad. 31. 

A. I. R. 1931 Mad. 773. 


S. 491 — Custody of children —Welfare of 

children. 

The main consideration for the Court is the 
benefit or welfare of the child. The term 
welfare, in this connection, must be read in the 
largest possible sense, that is to say, every 
circumstance must be taken into consideration 
and the Court must do what, under the circum- 
stances, a wise parent acting for the true 
interest of the child would or ought to do. The 
moral and religious welfare of the child must 
be considered as well as its physical well being. 
Pollard V. Bouse. 12 Cr. L. J. 120 : 

6 I. C. 754 ; 33 Mad. 288 : 8 M. L. T. 47 : 

1 M. W. N. 187. 


-S. 491 — Detention — Meaning of. 


The applicant’s nephew, who had been under 
lis guardianship for a number of years, went 
.0 his sister’s house to attend her marriage and 
•efused to return on the ground that he 
ntended to discontinue his studies and to get 
iome work, and that he was kept back to stay 
vitii his sister as she was often left alone when 
ler husband went out on duty. The applicant 
ipplied for a writ of habeas corpus ; Held, that 
.he facts did not amount to a 'detention’ of 
die boy against his will and the case was not 
ine in which an order under S. 491 could be 
nadc. B. P. A. Paul v. C. Hunt. 

28 Cr. L. J. 865 (b) : 
104 I. C. 705 : 6 Bur. L. J. 111. 



( 

' 2951 ALL INDIA CRIMINAL DIGEST (1904—1940) 2952 


Cr. P. CODE (1898), S. 494 

S. 494 — Private Prosecutor — Right of 

loithdrawal. 

Non-compoundable cases can only be 
withdrawn under Ss. 494 and 495, and not by 
Private Prosecutors. Emperor v". A. Yankaya. 

22 Cr. L. J. 753 : 
64 I. C. 273 : 10 L. B. R. 75 : 

13 Bur. L. T. 244. 

S. 494 — ^Proper withdrawal — Test. 

Where the High Court is considering whether 
a Magistrate lias rightly made an order of 
discharge under S. 494 or not, one test and 
a very important test is whether in coming 
to a decision it has taken into consideration 
extraneous circumstances which ought not 
properly to have been taken into account. 
G. V. Raman v. Emperor. 31 Cr. L. J. 315 : 

121 r. C. 678 : 33 C. W. N. 468 : 
56 Cal. 1023 ; A. I. R. 1929 Cal. 319. 

S. 494 — Public Prosecutor appearing 

for withdrawing — Legality of. 

Application for withdrawal of prosecution by 
Public Prosecutor entering appearance for 
that purpose only. Per S. K. Ghose, J . — 
Application is only not regular but is not 
illegal. Per Lori Williams, J . — Application is 
neither irregular nor illegal but merely 
unusual. Slier Singh v. Jitendranath Sen. 

33 Cr. L. J. 3 : 
134 I. C. 1045 : 54 C. L. J. 253 ; 
36 C. W. N. 16 : 59 Cal. 275 : 
I. R. 1932 Cal. 5 : A. 1. R. 1931 Cal. 607. 

— S. 494 — Revision — Interference. 

An order allowing a case to be withdrawn 
under S. 494, is open to revision but the 
High Court will not interfere if sufficient 
reasons are recorded by the Court allowing 
the withdrawal. Bepin Behari Ghose v. Hart 
Pada Ghose. 24 Cr. L. J. 5 : 

71 I. C. 53. 

S. 494 — Revision — Interference. 

An order omitting to give reasons for 
refusing or consenting to withdraw is 
liable to be set aside in revision. • 
Suganchand v. Chunilal. 24 Cr. L. J. 361 : 

72 I. C. 361 : 6 N. L. J. 177 : 
A. I. R. 1923 Nag. 260. 

S. 494 — Revision — Interference. 

An order passed under S. 494, by a 
Magistrate, is a judicial order, and if the 
discretion vested in a Magistrate by that 
section is arbitrarily exercised, the High 

Court is entitled to interfere and would be 
justified in passing the order which ought 
to have been passed by the Magistrate. 
Gopi Bari v. Emperor. 21 Cr. L. T. 641 : 

57 I. C. 657 : 1 P. L. T. 400 : 
A. I. R. 1920 Pat. 362. 

S. 494 — Revision — Interference. 

Where the discretion is exercised by a Court 

of competent jurisdiction under S. 494, which 
is not on the face of it arbitrary, the practice 
of the High Court is that as a Revistonal Court 
it will neither enquire into the reasons nor 
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interfere with the exefeise of such discretion.! 
Gomibai v. Emperor. 33 Cr. L. J. 449 ;\ 

1371. C. 344:26 S. L. R. 67 
I. R. 1932 Sind 74 : A. I. R. 1 932 Sind 92. 

— , S. 494— Revision — Withdrawal by 

Public ProseeiiloT — Sanction by Court — Inter- 
ference by High Court. 

Where at a Sessions trial, the Public Prose- 
cutor withdrew a charge and the Judge 
approving of it discharged the accused : Held, 
that the accused had a statutory right to an 
acquittal and the High Court could not set 
it aside even though the Sessions Judge re- 
corded no reasons for the action he took and 
the Prosecutor offered no reasons for the 
withdrawal. In re : Sadayan. 

11 Cr. L. J. 193 ; 

4 I. C. 1126 : 5 M. L. T. 216. 

S. 494 — Scope. 

In the matter of the withdrawal of a case, 

S. 494 controls the other sections of the Code 
relating to the trial of cases committed to 
the Sessions Court. Bepin Behari Ghose v. 
Hart Pada Ghose. 24 Cr. L. J. 5 : 

71 I. C. 53. 

S. <94 — Scope. 

S. 494 says nothing about pardons at all. It 

gives a general executive discretion to with- 
draw from the prosecution subject to the 
consent of the Court, which may be. determined 
on many possible grounds, one of which, no 
doubt, is that the person in respect of whom 
the charge is withdrawn may be willing to 
give evidence. Faqir Singh v. Emperor. 

40 Cr. L. J. 360 : 
176 I. C. 898 : 1938 O. W. N. 809 : 
19 P. L. T. 717 : 42 C. W. N. 125 : 
40 P. L. R. 876 : 1938 M. W. N. 969 . 
48 L. W. 537 : (1938) 2 M. L. J. 780 ; 
68 C. D. J. 328 ; 40 Bom. L. R. 1254 : 

I. L. R. 1938 Lah. 628 : 
32 S. L. R. 937 : 11 R. P. C. 81 ; 
1938 O. L. R. 405 : 4 B. R. 850 ; 
65 I. A. 388 ; 1938 A. W. R. 170 ; 

A.I. R. 1938P.C.266. 

S. 494 — Scope. 

The whole procedure and the various con- 
sequences under S. 494 differ from those 
under S. 337. Faqir Singh v. Emperor. 

40 Cr. L. J. 360 : 
176 I. C. 898 : 1938 O. W. N. 809 ; 
19 P. L- T. 717 : 42 C. W. N. 1252 : 
40 P. L. R. 876 1 1938 M. W. N. 969 : 
48 L. W. 537 : (1938) 2 M. L. J. 780 : 
68 C. L. J. 328 : 40 Bom. L. R. 1254 : 

I. L. R. 1938 Lah. 628 : 
32 S. L. R. 937 ; 11 R.J». C. 81 ; 
1938 O. L. R. 405 ; 4 B. R. 850 
65 I. A. 388 : 1938 A. W. R. 170 P. C. : 

A. I. R. 1938 P. C. 266. 


S. 494— Scope. 

The Public Prosecutor, with the consent of 
the Sessions Court and under the provisions 
of S. 494, withdrew' from the prosecution on 
the charge of culpable homicide, and therefore 
the accused was acquitted : Held, that this 
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indicate liis reasons, for doing so. But if 
there are sufficient grounds for considering 
that the accused was concerned with serious 
offence, the mere omission to record reasons 
for remanding him to Police custody will 
not render his custody illegal within the 
meaning of S. 491. Sundar Singh v Emperor. 

32Cr. L.J.339 : 
129 I. C. 481 : 12 Lah. 16 : 
31 O. L. R. 780 ; I. R. 1931 Lah. 193: 

A. I. R. 1930 Lah. 945. 

S. 491 — Illegal custody — Meaning of. 

A person cannot be said to be ‘ improperly 
detained ’ within S. 491 unless the judgment 
convicting him can be reviewed. Dixaan Singh 
of Delhi V. Emperor. 38 Cr. L. J. 390 ; 

167 I. C. 465 : 1. L. R. 1936 Nag. 99 : 
9 R. N. 186 : A. I. R. 1936 Nag. 132. 

— S. 491— Illegal detention— Pomcr of 

High Court to set at liberty. 

An improper exercise of the power of deten- 
tion may be corrected by the High Court 
under suitable provisions of law such as S. 491, 
Cr. P. C. Sri Lai Aganvala v. Emperor. 

27 Cr. L. J. 1185 : 
97 I. C. 945 : 44 C. L. J. 134. 

— S. 491 — ^Jurisdiction — Criminal Appel- 
late Dench, porccr of. 

Petitioner’s brother was arrested without 
a warrant by the Calcutta Police acting on 
the basis of two telegrams recieved from 
Jodhpur State Police requesting, the arrest 
and stating that the person whose arrest 
was requested was “wanted for embezzlement.” 
On an application being made by the peti- 
tioner under S. 491 for a writ of habeas 
corptis : Held, that the Criminal Appellate 
Bench of the High Court had jurisdiction to 
entertain and dispose of the application under 
S. 491. Subodh Chandra Day V. Emperor. 

26 Cr. L. J. 625 : 
85 I. C. 913 : 29 C. W. N. 98 : 
40 C. L. J. 489 : 52 Cal. 319 : 
A. I. R. 1925 Cal. 278. 

S. 491 — Jurisdiction — Effect of other 

laws. 

The individual jurisdiction and the indivi- 
dual duty of each Judge in this matter arc 
not affected in any way by any statutory 
provision or rule. Therefore, r. 2-A of the 
Appellate Side Rules (Madras) is ultra vires, 
because its effect is to take away the in- 
dividual jurisdietion which each Judge has 
in this matter, and to prevent the perform- 
ance of his legal duty to determine on the 
merits any application for issue of a WTit 
of habcus corpus made to him. Croivn Pro- 
secutor, Madras v. K. C. Mamcn Mappillai. 

40 Cr. L. J. 297 ; 
179 I. C. 917 : 1938 M. W. N. 1161 ; 
11 R. M. 634 : A. I. R. 1939 Mad. 115. 

S. 491 — Common Laio — Jurisdiction 

— Effect of. 

The High Court of Judicature has, under 
its Common Law powers jurisdiction to issue 
a writ for the production of a person out- 
side British India provided it is satisfied 
that he is in the custody or control of a 
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person within its jurisdiction. The enact- 
ment of S. 491, Cr. P. C., cannot be said to 
have affected this Common Law jurisdiction 
ot the High Court. Mahomedalli Atlabux v 
Ismailji Abdulali. 27 Cr. L. T. 721 ; 

95 I. C. 49 ; 28 Bom. L. R. 471 : 
50 Bom. 616 : A. I. R. 1926 Bom, 332. 


S. 491 — Jurisdiction — Habeas corpus, 

xvrit of, in respect of person in Native State. 

The High Court has no power to issue direc- 
tions of the nature of a hcabus corpus under 
S. 491 (1), Cr. P. C., where the person in 

respect of whom this power is invoked is 
in the custody of a Native State over which 
the High Court does not exercise jurisdiction 
and there is no person within British India 
who may be said to have vicarious custody 
of such person. Directions in the nature of 
hcabus corpus cannot be issued to the Politi- 
cal Agent of a Native State to produce a 
person within that State where the person 
concerned is not in custody under the direct, 
tion or control of the Political Agent. Shiva 
Frosad v. Emperor. 30 Cr. L. J. 1083 : 

119 I. G. 527 : 1929 A. L. J. 520 : 

I. R. 1929 All. 1055 : A. I. R. 1929 All. 347. 

S. 491 — Jurisdiction — Nature of. 

The jurisdiction of Judges of High Court 
is conferred by the Letters Patent and the 
manner of its exercise is determined by the 
Judges who exercised it according to their 
own notions of what the law requires them 
to do. The assignment or allotment of work 
by the Chief Justice to the Judges deter- 
mines only the cases in which jurisdiction 
is to be exercised by particular Judges. 
This cannot, however, deprive any Judge of 
his individual jurisdiction to entertain ap- 
plications or issue of a writ of hcabus corpus ; 
nor docs it absolve him from his individual 
duty to determine them on the merits, A 
duty imposed by the law itself on a par- 
ticular Judge cannot be transferred to another 
Judge, The jurisdiction and the duty as 
regards applications for a writ of habcus corpus 
are sui generis and do not fall within the 
framework of S. 108, Government of India 
Act, or any rule framed thereunder. Crown 
Prosecutor, Madras v. K. C. Mammon Mappillai 

Cr T T 507 . 

179 I. C. 917 : 1938 M. W. Ni 1161 : 

11 R. M. 634 : A, I. R. 1939 Mad. 115. 

• S, 491 — Jurisdiction — Power of >High 

Court to issue writ in cases under Exlradilion 
Act. 

Cases arising under the Extradition Act, 
1903, can be brought up to High Courts by 
means of applications for issue of writs of 
hcbcus corpus and decided on their merits. 
The High Court’s jurisdiction to issue such 
writs has not been removed by any pro- 
vision in the Extradition Act, Crown Pro- 
secutor, Madras v. K. O. Mammen Mappillai. 

40 Cr. L. J. 297 ; 
179 I. C. 917 : 1938 M. W. N. 1161 : 

I 11 R. M. 634 ; A. I. R. 1939 Mad. 115. 
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S. 494 — Withdrawal, effect of. 

Where the Public Prosecutor put in a petition 
under S. 494, for withdrawing a case against 
one of the accused persons and the application 
was granted : Held, such person became a 
competent witness and his evidence was ad- 
n\issible, even though no formal order of 
discharge was recorded. Deputy Legal 
Remembrancer v. Bami Singh. 5 Cr. L. J. 142 : 

5 C. L. J. 224. 

S. 494 — Withdrawal — Effect on accused. 

The effect of S. 494 is that as soon as an 
accused is discharged under that section, he 
is taken away from the category of an accused 
person and becomes, under the general 
principles of law, a competent witness against 
his co-accused. G: V. Raman v. Emperor. 

31 Cr. L. J. 315 : 
121 1. C. 678 : 33 C. W . N. 468 : 
56 Cal. 1023 : A. I. R. 1929 Cal. 319. 

S. Withdrawal — Fresh complaint — 

Competency of. 

Crown withdrawing case under S. 494 — In- 
jured person can bring fresh complaint. 

Nasir v. Abdul Karim. 36 Cr. L. J. 473 : 

154 I. C. 73 : 37 P. L. R. 150 : 
7 R. L. 513 ; A. I. R. 1934 Lah. 169. 

S. 494— Withdrawal— Fresh complaint 

—Competency of. 

When a case is withrawn under S. 494 and 
the accused is discharged on the ground thal 
the evidence discloses no case against him, 
it is not competent for another Magistrate 
to proceed against the accused on the ground 
that there is a prima facie case against him, 
except in accordance with the provisions of 
S. 497. Chandiram Verhomal v. Emperor. 

23 Cr. L. J. 737 : 
69 I. C. 625 : 15 S. L. R. 131 : 
A. I. R. 1922 Sind 23. 

S. 494 — Withdrawal — Grounds for. 

The fact that the prosecution case is a weak 
one, is not sufficient to justify the Prosecuting 
Inspector in applying for its withdrawal and 
the Magistrate in consenting thereto. Satwarao 
Nagorao Hatkar v. Kambarao Bhagorao 
Hatkar. 39 Cr. L. J. 458 ; 

174 I. C. 510 : 10 R. N. 403 : 
1938 N. L. J. 12 : A. I. R. 1938 Nag. 334. 

S. 494 — Withdrawal— Grounds far. 

The fact that the prosecution would entail a 
great deal of expense in calling handwriting 
experts is also no reason for withdrawing it. 
Satwarao Nagorao Hatkar v. Kambarao Bhago- 
rao Hatkar. 39 Cr. L. J. 458 : 

174 I. C. 510 : 10 R. N. 403 : 
1938 N. L. J. 12 : A. I. R. 1938 Nag, 334. 

S. 494 — Withdrawal — Grounds for. 

Where prosecution for forgery has been 
launched by an experienced Civil Judge after a 
full trial on the merits and the accused does 
not appeal against the order, it would be 
allowing an undesirable precedent if such a 
prosecution were' to be, unless for very cogent 
reasons, cut short by the prosecuting 


Cr. P. CODE (1898), S. 494 

authorities. Satwarao Nagorao Hatkar v. 
Kambarao Bhagorao Hatkar. 

39 Cr. L. J. 458 : 
174 I. C. 510 : 10 R. N. 403 : 
1938 N. L. J. 12 : A. I. R. 1938 Nag. 334. 

^ S. 494 — Withdrawal — Interference by 

High Court — Grounds. 

Ordinarily the High Court will not interfere 
with the discretion given to the prosecution by 
S. 494, but it undoubtedly has power to do so 
in special circumstances where the withdrawal 
appears to be manifestly improper. There is 
nothing wrong in the Prosecuting Inspector 
consulting the superior officers before putting 
in his application for withdrawal. S. 494 
itself does not prescribe that reasons ,in 
writing must be given, but it is obviously 
desirable that reasons should be given in 
order to enable the High Court to Judge 
whether the withdrawal has been rightly 
made. Satwarao Nagorao Hatkar v. Kambarao 
Bhagorao Hatkar. 39 Cr. L. J. 458': 

174 I. C. 510 ; 10 R. N. 403 : 
1938 N. L. J. 12 : A. 1. R. 1938 Nag. 334. 

S. 494 — Withdrawal — Meaning of. 

I Prosecuting Inspector stating that there was 
no case : Held, it did not amount to 
withdrawal. Alopi Din v. Emperor. 

36 Cr. L. J. 1103 ; 
157 I. C. 205 : 8 R. A. 140 : 

1935 A. L. J. 653 ; 
1935 A. W. R. 134: 
A. I. R. 1935' All. 366. 

S. 494 — Withdrawal — Object of, 

There is nothing in S. 494 which prevents 
a Public Proseeutor if he thinks it is in the 
interests of the administration of justiee, from 
withdrawing the case as against one of the 
accused for the purpose of calling him 
as a witness against the others. Hari- 
har Sinha v. Emperor. (F. B.) 

37 Cr. L. J. 758 : 
163 I. C. 9 : 40 C. W. N. 876 : 

63 C. L. J. 307 :8 R. C. 698 : 
A. I. R. 1936 Cal. 356. 

S. 494 — Withdrawal — Objection to — 

Stage for. 

Accused who think they are being prejudiced 
by the non- prosecution of charges other than 
those for which they are actually tried, 
must raise the objection before pleading 
to the charges acWally laid against 
them. Prejudice is a question of fact. 
Abdul Hamid v. Emperor. 

27 Cr. L. J. 1100 : 
97 I. C. 364 ; 8 P. L. T. 12 : 6 Pat. 208 : 

A. I . R. 1927 Pat. 13. 

— S. 494 — Withdrawal— Omission to order 

discharge — Effect of. 

Where, however, the Court purporting to act 
under S. 494 sanctioned withdrawal of the 
prosecution, but omitted to record an order 
of discharge and the accused continued 
to be kept in custody Held, that his 
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hold that the warrant is on the face of it in- 
valid. I star Husain v. Emperor. 

41.Cr. L. J. 152 : 
185 I. G. 302 : 1939 A. L. J. 895 : 
I. L. R. 1940 All. 23 : 12 R. A. 314 : 
1939 A. W. R. 737 : A. I. R. 1939 All. 730. 

S. 491 — Procedure — Single Judge, 

poiocrs of— Order by Single Judge issuing writ 
of habeas corpus, whether within jurisdiction. 

An order of a Single Judge directing a writ 
of habeas corpus to be issued is an order passed 
without jurisdiction and it must be disregarded 
and the application filed under S. 491, must be 
dealt with by the Bench dealing with criminal 
matters. District Magistrate, Trivandrum v, 
K. C. Marnmen Mappillai, (F. E.) 

40 Cr. L. J. 320 : 
180 I. C. 216 : 1938 M. W. N. 1289 : 
11 R. M. 663 : 1939 2 M. L. J. 135 : 

I. L. R. 1939 Mad. 708 ; 
A. I. R. 1939 Mad. 120. 

S. 491— Scope. 

An executive order can be revised only if 
it comes within the purview of S. 491. 
Bassiswar Baj Garia v. Emperor. 

28 Cr. L. J. 10 : 
99 I. C. 42 : 30 C. W. N. 791 ; 
53 Cal. 962 : A. I. R. 1926 Cal. 961. 

, S. Scope. 

Disputes between the parties as regards the 
possession or ownership of the movable or 
immovable properties are outside the purview 
of S. 491. Hazoor Ara Begum v. Deputy Com- 
missioner of Gonda. 35 Cr. L. J. 1052 : 

149 I. C. 991 : 11 O. W. N. 799 : 
6 R. O. 607 : A. I. R. 1934 Oudh 301. 

— S. 491 — Scope — Guardianship disputes — 

Another remedy. 

The proper method of having a bona fide 
dispute as to the guardianship of minor child- 
ren between their parents settled, is by way of 
application Under the Guardians and Wards 
Act and not by way of one application under 
S. 491 of the Cr. P. C. Where an application 
is made under the latter section and the Court 
is of opinion that the applicant has another 
remedy open to him under which the rights of 
the parties can be more satisfactorily settled, 
it has power to refuse to exercise its discre- 
tionary powers under the provision of S. 491. 
Swa Lay Tcong v. Yco Boon Lay. 

27 Cr. L. J. 737 : 
95 I. C. 65 ; 4 Bur. L.J. 269: 
A. I. R. 1926 Rang. 76. 

S. 491 — Scope — Hindu mother loith chil- 
dren under guardianship — Mother inclined to 
Christian faith — Likelihood of conversion — Re- 
moval from guardianship— Procedure— Applica- 
tion for writ of habeas corpus, whether proper 
remedy. 

Where a Hindu mother having under her 
guardianship her minor children, is inclined 
towards a belief in the Christian religion and it 
IS likely tliat she may be ultimately converted 
to that religion, she may be removed from 
guardianship and another guardian may be 


Cr. P. CODE (1898), S. 491 

appointed. The proper procedure for pray- 
ing that relief is, however, an application under 
the Guardians and Wards Act and not one for 
issue of a writ of habeas corpus under S. 491 
for production of the children. Nandam 
Peda Vecraswami v. Guttikonda Batnamma. 

29 Cr. L. J. 1048 : 
112 I. C. 472 ; A. I. R. 1928 Mad. 1087. 

S. 491 — Scope — Interference with orders 

under S. 10, Sind Encumbered Estates Act. 

The Judicial Commissioner’s Court cannot 
interfere under S. 491 with the order of the 
manager of an estate when he orders arrest of 
a person in exercise of the jurisdiction confer- 
red upon him under S. 10, Sind Encumbered 
Estates Act. Sherkhan Dhani Baksh v. Empe- 
ror. 40 Cr. L. J. 710 : 

182 I. C. 963 : 12 R. S. 37 : 
A. I. R. 1939 Sind 155. 

S. 491 — Scope. 

It is not proper that questions regarding con- 
version and validity of marriage which involve 
the status of parties should be decided in an 
application for a tvrit of habeas corpus. 
Jai Dayal Dhingra v. Sohagan. 

35 Cr. L. J. 1397 ; 
151 I, C. 692 : 35 P. L. R. 594 : 
7 R. L. 181 ; A. I. R. 1934 Lah. 647. 

S. 491— Scope. 

S. 491, which displaces the writ of habeas 
corpus, is not illegal in so far as it displaces 
the writ. Pratulchandra Milra v. Commandant, 
Hijli Detention Camp. 35 Cr. L. J. 1466 : 

151 I. C. 1028 : 38 C. W. N. 299 : 
59 C. L. J. 185 : 61 Cal. 197 : 
7 R. C. 201 : A. I. R. 1934 Cal. 259. 

S. 491 — Second application — Whether 

competent. 

Dismissal of application under — Second appli- 
cation to the same effect and with the same ob- 
ject is expressly prohibited. Hydari Begum v. 
Jawaid AH Shah. 35 Cr. L. J. 493 : 

147 I. C. 820 : 1933 A. L. J. 1410 : 
6 R. A. 573 : A. I. R. 1934.A11. 22. 

S. 491 — Second application, whether lies. 

A High Court should not, under S. 491, re-try 
for itself a question which has already been 
determined by the High Court in its Ordinary 
Original Criminal Jurisdiction or pass an order 
overriding an order already made by the 
High Court. Bameswar Khiroriwala v. Emperor. 

30 Cr. L. J. 254 : 
114 I. C. 132 : 32 C. W. N. 889 : 
I. R. 1929 Cal. 196 : 56 Cal. 32 : 
A. I. R. 1928 Cal. 367. 

S. 491— Special Act— Arrest — Habeas 

corpus, writ of. 

Where, a person is arrested under the 
orders of the Manager, Encumbered Estates, 
under the provisions of S. 10, Sind Encumbered 
Estates Act read with S. 157, Bombay Land 
Revenue Code, the High Court has no 
jurisdiction to issue a writ of habeas corpus 


I 
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it is before judgment under Cl. (2). 
Girihala Dasi v. Madcr Gazi, 

34 Cr. L. J. 433 (2) : 
142 I. C. 891 : 36 C. W, N. 928 : 
56 C. L. J. 79 : 60 Cal. 233 : 
I. R. 1933 Cal. 317 : 
A. I. R. 1932 Cal. 699. 

S. 494 — Singe /or. 

S. 494 eonlcmplales the case of withdrawal 
of a prosecution by the .Public Prosecutor 
in cases tried by .Jury before the return of 
the verdict, and in other cases, before the 
judgment is pronounced and it docs not con- 
template the case of withdrawal after the 
conviction and in the appellate stage of case. 
Ananta Lai Sinha v. Jahiruddm Biswas. 

28 Cr. L.J. 833 : 
104 I. C. 449 : 46 C. L. J. 121 : 
A. I. R. 1927 Cal. 816. 

S. 494'-Wilhdraxoal — ir/icu Cotirl 

should allow. 

A Magistrate may allow the Public Prosecu- 
tor to withdraw the j)roscculion against an 
accused person in order that his evidence might 
be available after bis discharge against the 
other accused. G. V. Itaman v. Emperor. 

31 Cr. L. J. 315 : 
121 I. C. 678 : 56 Cal. 1023 : 
33 C. W. N. 468: 
A. I. R. 1929 Cal. 319. 

S. 494. 
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Court is concerned only with the question 
whether the ground for the proposed course 
is such as would justify it in giving its con- 
sent. If the Court finds that the object of 
withdrawing from the prosecution is to avail 
of the evidence of the particular accused, 
and the circumstances of the case arc such 
that it wduld further the ends of justice to 
have his evidence and that S. 337 is inappli- 
cable, the Court will not be wrong in giving 
its consent. What the Public Prosecutor will 
or will not do thereafter in a case in which 
the withdrawal has been under Cl. (n) with 
the effect of a discharge, is a matter which 
is no concern of the Court. IJarihar Sinha 
V. Emperor. (F. B.) 37 Cr. L. J. 758 : 

163 I. C. 9 : 40 C. W. N. 876 : 

63 C. L. J. 307 : 8 R. C. 698 : 

A.I.R. 1936 Cal. 356. 

— : S. 494 — Withdrawal of prosecution — 

Opposition by complainant— Duty of Magistrate. 

Where a case has been started upon a Police 
report, and the Court Sub-Inspcctor wants to 
withdraw the case, the Court acts without 
jurisdiction in rejecting the prayer for with- 
drawal, simply because the complainant wants 
to proceed with the case. In such a case, the 
complainant has no locus standi to control the 
proceedings. Gopi Bari v. Emperor. 

21 Cr. L. J. 641 : 

57 I. C. 657 : 1 P. L. T. 400 : • 
A. I. R. 1920 Pat. 362. 


Withdrawal of accused from proscculion — 
Such accused is a competent witness, 
Sudani Chandra Bag v. Emperor. 

34 Cr. L. J. 675 : 
144 I. C. 74 : 1. R. 1933 Cal. 494 ; 

A. I. R. 1933 Cal. 148. 

S. 494 — IVilhdrawal of some chargts — 

Consent of Court, want of — Irregularity. 

Failure to obtain ttie consent of a Court 
under S. 494, to coniine the prosecution to 
some of the charges alone, is a mere irregu- 
larity and docs not vitiate a trial where no 
objection is taken to such trial in the trial 
Court. Abdul Hamid v. Emperor. 

27 Cr. L. J. 1100 : 
97 I. C. 364 : 8 P. L. T. 12 : 
6 Pat. 208 : A. I. R. 1927 Pat. 13. 

S, 494 — Withdrawal of prosecution — 

Discharged accused, value of, evidence of. 

Where a prosecution is withdrawn before 
the charge is framed, the accused is discharged 
and when another prosecution is launched 
subscquentlj', the evidence of the co-nccuscd 
in the first prosecution though admi-ssible 
against the accused, in practice no weight 
should be given to it without corroboration. 
Abdul Majid v. Emperor. 36 Cr. L. J. 1248 : 

157 1. C. 840 : 39 C. W. N. 1082 : 
8 R. C. 132 ; A. I. R. 1935 Cal. 473. 

^S. 494— Withdrawal of prosecution — 

Duty of Magistrate. 

A withdrawal under S. 494, either under 
Cl. (n) or under Cl. (6) is a simple with- 
drawal unconditioned and unconditional. The 


S. 494 — Defect in procedure— Uj/ccl 

of. 

Where an accused ])crson is in fact discharged 
from custody by virtue of a withdrawal of 
his prosecution 'and the Magistrate trying the 
case takes judicial notice of such withdrawal, 
the omission to use the formal words : “ I 
discharge this accused ” would be at most an 
irregularity curable by the provisions of S. 537. 
Muhammad Nur v. Emperor. 

11 Cr. L. J. 21 ; 
5 I. C. 21. 

S. 494 (a) — Acquittal instead of dis- 
charge — Effect. 

An order that purports to be one of acquittal 
has to be regarded as one of discharge, when 
under the provision of law that was applied, 
only a discharge order could be passed. 
2'oUadagu Musalayya v. MaicU Banga Bao. 

14 Cr T T 17 • 

140 I. C. 322 : 36 l‘. W. 641 
1932 M. W. N. 1230 : 1. R. 1932 Mad. 850 : 

A. I, R. 1933 Mad. 98, 

S. 494 (a)— Withdrawal — Accused, whe- 
ther competent witness. 

The applicants and one Majida were prosecut- 
ed for an offence under S. 401, Penal Code. 
In the course of the trial, -but before anj’ 
charge was framed, the Public Prosecutor 
withdrew from the prosecution of Majida, and 
tendered him as a witness against the other 
accused. As a matter of fact, no formal order 
of discharge was passed in respect of Majida 
under the provisions of S. 494 {a), Cr. P. C. : 
Held, that in view of the fact that there had 
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Withdrawal after charge amounts to acquittal. 
Alopi Din v. Emperor. 36 Cr. L. J. 1103 ; 

157 I. C. 205 : 1935 A. L. J. 653 : 
1935 A. W. R. 134 : 8 R. A. 140 : 

A. I. R. 1935 All. 366. 

S. 494 — ^Approver — Discharge of. 

It is not contrary to law to discharge the 
approver under S. 494 (a). Harihar Sinha v. 
Emperor. (F. B.) 37 Cr. L. J. 758 : 

163 I. C. 9 : 40 C. W. N. 876 : 
63 C. L. J. 307 : 8 R. C. 698 : 
A. I. R. 1936 Cal. 356. 

S. 494 — Consent of Court. 

A fortiori is the Magistrate bound to give 
his consent to a withdrawal ; no tacit assent 
may he assumed. Kanhaiya Lai v. Baijnatk. 

34 Cr. L. J. 519 : 
143 I. C. 77 : 29 N. L. R. 201 : 
I. R. 1933 Nag. 149 : 
A. I. R. 1933 Nag. 78. 

— S. 494 — Discharge. 

Withdrawal at beginning amounts to dis- 
charge. Alopi Din v. Emperor. 

36 Cr. L. J. 1103 : 
157 I. C. 205 : 1935 A. L. J. 653 : 
1935 A. W. R. 134 : 8 R. A. 140 : 

A. I. R. 1935 All. 366. 

S. 494— Discharged accused — Evidence, 

value, of. 

The witness discharged under S. 494 can 
only be considered a competent witness in 
the sense that his evidence is not inadmis- 
sible in respect of the facts to which it relates. 
In practice, no weight should be given to it 
without corroboration. Abdul Majid v. 
Emperor. , 36 Cr. L. J. 1248 ; 

157 I. C. 840 : 39 C. W. N. 1082 : 
8 R. C. 132 : A. I. R. 1935 Cal. 473. 

S. 494 — Discharged accused — Value of 

his evidence. 

In any case, the evidence of an accomplice 
must be regarded as tainted, particularly of 
an- accomplice who has been discharged under 
S. 494, Cr. P. C., and it must be corroborated 
in material particulars before it can be acted 
upon. Chhaprolia v. Emperor. 

24 Cr. L. J. 696 : 
73 I. C. 808 : 
A. I. R. 1924 Lah. 235. 

S. 494 — Discretion. 

Court may allow Public Prosecutor to with- 
draw from prosecution in suitable case 
although it comes to conclusion that prosecu- 
tion is true. &her Singh v. Jitendranath Sen. 

33 Cr. L. J. 3 ; 
134 I. C. 1045 : 54 C. L. J. 253 ; 
36 C. W. N. 16 : 59 Cal. 275 : 

I. R. 1932 Cal. 5: 
A. I. R. 1931 Cal. 607. 

S. 494 — Discretion. 

Withdrawal of prosecution— Court has wide 
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discretion — Test enunciated. Sher Singh v. 
Jitendranath Sen. 33 Cr. L. j. 3 : 

134 I. C. 1015 : 54 C. L. J. 253 ; 
36 C. W. N. 16 : 59 Cal. 275 : 
I. R. 1932 Cal. 5 : 
A. I. R. 1931 Cal. 607. 

= — S. 494 — Discretion — Duty of Magistrate. 

If the prosecution, Jn order to avail of the 
evidence of an accused as against his 
co-accused, considers it necessary to withdraw 
from the prosecution as against him, S. 494 
would warrant such a course on the ground of 
public policy. But the withdrawal is 
dependent on the consent of the Court ; and, 
therefore, the Court in order to see whether 
it should consent or not will have to enquire 
into the reasons which prompt the withdrawal. 
And if the Court finds that S. 337, with its 
statutory safeguards is open to be availed of, 
it will be a sound exercise of its discretion to 
withhold consent. Harihar Sinha v. Emperor. 
(P. B.) 37 Cr. L. J. 758 : 

163 I. C. 9 : 40 C. W. N. 876 : 63 C. L. J. 307 : 

8 R. C. 698 : A. I. R. 1936 Cal. 356. 

S. 494 — Discretion, nature of. 

The discretion under S. 494, however, is a 
judicial discretion, and in cases, where it is 
open to the prosecution to obtain the 
approver’s evidence by applying for the tender 
of a conditional pardon under S. 337 (1), the 
Magistrate must keep the provisions of that 
section before him when he exercises his 
discretion. As a general rule, the discretion 
will be wrongly exercised in such cases if the 
consent is given before the charge is framed. 
Haribar Sinha V. Emperor. (F. B.). 

37 Cr. L. T. 758 ; 
163 I. C. 9 : 40 C. W. N. 876 : 63 C. L. J. 307 : 

8 R. C. 698 : A. I. R. 1936 Cal. 356. 

S. 494 — Discretion of Public Prosecutor — 

Consent of Court. 

To the Public Prosecutor is entrusted 
discretion to withdraw from the prosecution 
with the consent of the Court, and his 
withdrawal puts an end to the case. The 
law gives him a real discretion in the matter. 
It may often be proper for him to consult the 
District Magistrate or other authorities before 
exercising that discretion, but in the eye of 
the law and of the Court, the discretion is his 
alone, subject to the consent of the Court. 
The Public Prosecutor holds a very honourable 
and responsible office. Emperor v. Labbai 
Kulli. 40 Cr. L. J. 437 : 

180 I. C. 605 : 1938 M. W. N. 582 : 
11 R. M. 732 : A. I. R. 1939 Mad. 190. 

S. 494— Magistrate, powers of. 

The language of S. 494 is very wide and 
gives a discretion to the Magistrate as to 
whether he would consent to the withdrawal 
of a prosecution by the Public Prosecutor, 
such' discretion to be exercised not arbitrarily 
but must be based on correct legal principles. 
G. V. Raman v. Emperor. 31 Cr. L. J. 315 : 
121 I. C. 678 : 33 C. W. N. 468 : 56 Cal. 1023 : 

A. I. R. 1929 Cal. 319. 
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that the case be withdrawn on certain terms 
and the District Magistrate orders tlic Court 
Inspector to withdraw the case, and the accused 
is acquitted by the Trying Magistrate on an 
application by the Court Inspector ■ and 
without ever consulting the complainant, the 
order passed is not legal and should be set 
aside. Ram Gohind Singh v. Lalln Singh. 

25 Cr.L.J. 970; 
81 1. C. 618 : 21 A. L. J. 855 : 
46 All. 88 : A. I. R. 1924 All. 203, 

S. 495 — Private Counsel — Power of, 

to uoithdraio — “ Any such officer," meaning of. 

The words “ any such officer ” in S. 495 (2) 
refer only to the “ Advocate-General, Stand- 
ing Counsel, Government Solicitor, Public 
Prosecutor, or other officer generally or speci- 
ally empowered by the Local Government in 
this behalf” in Sub-s. (1), It is only these 
officers who have tiie power to withdraw from 
the prosecution witli the effect stated in 
S. 494. An Advocate privately engaged fry the 
complainant and permitted by tlie Magistrate 
to appear for the prosecution, cannot with- 
draw from the prosecution. Nga Mating Gyi v. 
Nga Lu Gale. 10 Cr. L. J. 14 : 

U. B. R. Cr- 1908. 

S. 495 — Railways Act, 1890, S. 145 (2) 

Person authorised by Agent of Raihoay—Right to 
conduct prosecution. 

S. 145 (2), Railways Act, only entitles a per- 
son authorised by the Agent of a Railway to 
conduct prosecution on behalf of tlie Railway 
Administration without the permission of 
the Magistrate, which would, except for this 
provision, be required under S. 495, Bengal 
Nagpur Railway Co. v. Mahbul. 

27 Cr, L.J, 313 (b) : 
92 I. C. 697 ; 1926 Pat. 74 : 
7 P. L. T, 343 : A. I. R. 1925 Pat. 755. 

S. 495— Scope — Magistrate's power to 

refuse permission to Pleader. 

There is nothing in S. 495 whicli shows tlial 
where a person is conducting a j)rosceutioti 
and is anxious and permitted to prosecute, the 
prosecution can be taken out of the hands of 
his Pleader and assigned to some other person 
who is not the Public Prosecutor. A Magistrate 
has no jurisdiction to refuse to allow any par- 
ticular Pleader from appearing on behalf of 
the complainant. Ghadially v. limpcror. 

25 Cr. L. J. 571 ; 
81 I. C. 59 : 18 S. L. R. 30 : 
A. I. R. 1925 Sind 99. 

S. 495 — Who can withdraw. 

A Police Circle Inspector who is permitted 
to conduct a prosecution, can witfidraw it 
as well with the permission of the trying 
under S. 495. Ananlharama 
Vadhiar v Muthia Tevan. 15 Cr. L, T. 641 : 

25 I. C. 841 : 1914 M. W. N. 776 • 
A. I. R. 1915 Mad. 234. 
S. 495 — TT''/io can withdraw. 

Criminal Courts have no jurisdiction to acquit 
accused persons on a motion for withdrawal 
of the case by a . Police Inspector who is not 
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specifically permitted to conduct tlie prosecu- 
tion under S. 495. Chockananda Gownden v. 
Salambura Gownden, 10 Cr. L. J. 501 : 

4 I. C. 132. 

S. 495 — Who can conduct. 

The fact that tlie complainant in a case is also 
the Prosecuting Inspector of the Court does 
not deprive him of his right to prosecute the 
case in his private capacity as a private citiisen. 
Mating Pit v. Emperor. 17 Cr. L. J. 486 : 

36 I. C. 166 : A. I. R. 1917 L. Bur. 153, 

S, 495 — Who can withdraxc. 

Under S. 495, an officer of the Police not below 
a certain rank which the Local Government is 
to prescribe is entitled to conduct the prosecu- 
tion and is, therefore, by tlie same section, 
entitled to make an application for withdrawal. 
Where the lowest rank prescribed by the 
Local Government is that of the Sub-Inspcctor 
and a Circle Inspeetor being above tliat rank, 
his appearance in tlie case under the instruc- 
tions of the District Superintendent of Police 
to apply for withdrawal is sufficient to enable 
him to present the application for the withdraw- 
al of the prosecution. Dattatraya ' Govindrao 
Pakodc V, Emperor. 39 Cr. L. J. 65 : 

172 I. C. 130 : 10 R. N. 167 : 
A. I. R. 1938 Nag. 76. 

S. 495 — Withdrarcal — Record of reason, 

necessity of. 

Reasons no doubt for giving permission to with- 
draw a criminal case arc desirable, but to say 
that they arc essential is, overstating the 
law. The Cr. P. C. makes no such requirement, 
and once the consent of the Court is given, it 
rests on the partj’ applying to have this decision 
.set aside to show that the consent was given 
in disregard of the judicial exercise of the 
discretion which the lilagistratc has to give 
his consent to the withdrawal. Dattatraya Go- 
vindrao Pakodc v. Emperor. 

39 Cr.L.J. 65: 
172 I. C. 130 : 10 R. N. 167 : 
A. I. R. 1938 Nag. 76. 

S. 495 — Withdrawal of permissioti. 

Complaint by woman for outraging her modes- 
ty — Advocate engaged by her — Permission 
granted— Court Jnjaarfar applying to conduct 
prosecution— Reference to District Magistrate — 
Procedure, held not proper — tVithdrawal of 
permission on receiving instructions licld 
illegal. Janat Achar v. Emperor. 

36 Cr.L.J. 1046: 
156 I. C. 789 ; 8 R. S. 15 : 
29 S. L. R. 114 ; A. I. R. 1935 Sind 3. 

S. 496. 

See also (i) Cr. P. C. 1898, Ss. 107, 117, 
195, 490. 

(it) Extradition Act, 1903, S. 7. 

S. 496— Amount of security. 

An order was made against the accused 

under S. 112 and he was then told that he 
would be admitted to bail only if he 

furnished his own recognisance for Rs. 10,000 
and a surety for the same amount, these 
facing the' particular sums which were also 
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action was not illegal or unreasonable. Etn- 
pcror V. Nga Po Gyi. 3 Cr. L. J. 234 • 

12 Bur. L. R. 21. 

S. 494 — Scope. 

S. 494, Cr. P. C. does not require the Public 
Prosecutor to state rcn.sons for withdrawing 
a case. Mid Singh v. Emperor, 

24 Cr C T 433 • 

- 72 I. C. 593 : A. I. R. 1923 Lah. 163.’ 

-S. 494 — Security proceedings — Wilh- 

drazoal by Public Prosecutor, legality of — Proper 
mode of ending. 

S. 494 has no application to proceedings 
^ under Chap. VIII of the Code because siieh 
proceedings are not pro.seeutions. The Public 
Prosecutor has no authority to apply for the 
withdrawal of proceedings taken under .S. 107. 
However the .Jurisdiction of the Magistrate 
under this section is a discretionary jurisdic- 
tion. Consequently if, after having made his 
preliminarj' order under S. 107, the Magistrate 
is convinced by evidence, or other materials 
of which he is permitted to take judicial notice, 
that the person is no longer likely to do any- 
thing which might lead to a breach of the 
peace, it is open to him to make an order 
under S. 119 discharging the person. This is 
the only way in which proceedings under 
S. 107 can be brought to an end. They cannot 
be brought to an end by the Crown withdrawing 
from the enquiry. The King v. Ba Khin. 

41 Cr. L. J. 853 : 
190 I. C. 196 : 1940 Rang: 226 ; 
13 R. Rang. 75 : A. I. R. 1940 Rang. 189. 

S. 494 — Who can withdraw. 

A person appointed as Public Prosecutor for 
the purposes of a case under S. 492 is com- 
petent to withdraw a case. Emperor v. Dip- 
chand. 31 Cr. L. J. 684 ; 

124 I. C. 378 : A. I. R. 1930 Sind 156. 

S. 494 — Who can withdraio. 

The ofiicer, who has the power of withdrawing 
from the prosecution of a case under S. 494, 
is the officer referred to in S. 49.5, Cl. (1) : 
Where, in the course of an enquiry by a 
Magistrate an Inspector of Police appeared 
and said that he withdrew the case against the 
accused and the Magistrate thereon discharged 
the adeused under S. 494 : Held, that the 
order of discharge was illegal and liable to 
be set aside. Lakshniana Chelly v. Keelan 
Perai Karuppan. H'Cr. L. J. 722 ; 

8 I. C. 867. 

S. 494 — Withdrawal— neces- 
sity of. 

Application for withdrawal — Formal enquiry 
under S. 494 before withdraw'al is not neces- 
sary. Gomibai v. Emperor. 33 Cr. L. J. 449 : 

137 I. C. 344 : 26 S. L. R. 67 : 
I. R. 1932 Sind 74 : A. I. R. 1932 Sind 92. 

S. 494— Withdrawal, application for 

— Duty of Magistrate. 

The fact that the District Magistrate has 
Instructed the Public Prosecutor to apply 
for withdrawal, is no reason for a Magistrate 
giving his consent to such withdravval. The 
Magistrate must not surrender his authority 
to the District Magistrate, but must act 
judicially and come to liis own independent 


Cr. P. CODE (1898), S. 494 

conclusion as to whether wdtiidrawal ought 
to be porniilted or not upon a consideration 
of all the relevant circumstances. The King 
V. Bn Khin. 41 Cr. L. J. 853 : 

190 I. C. 196 : 1940 Rang. 226 : 

13 R. Rang. 75 : A. I. R. 1940 Rang. 189. 

S. 494 — Withdrawal — Consent of Court. 

Prosecution can be withdrawn under S. 49-4 
only with tlie consent of tlie Court, and in 
exercising Iiis discretion, the Judge must act 
judicially. Abdul Majid v. Emperor. 

36 Cr. L. J. 1248 : 

157 I. C. 840 ; 39 C. W. N. 1082 ; 

8 R. C. 132 : A. I. R. 1935 Cal. 473. 

S. 494 — Withdrawal —Court’s consent 

not properly given — Order quashed. 

A document had been tampered witli while 
it was in the custody of the Sub-Registrar. 
Thereupon the opposite party and the Sub- 
Registrar were prosecuted under Ss. 193, 4G7, 
477, 109 and 120-A, Penal Code. After some 
evidence for the prosecution had been recorded, 
the Government called for the record wliieh 
was not returned back for six months. After 
it was received back, tlie Government Pleader 
filed a petition for witlidrawal of the case 
under S. 494 on certain grounds which were 
not substantial. The trying Magistrate 
allhongb liolding that there was suificient 
and substantial evidence to show that tlie 
offence had been committed, passed an order 
of discliarge which was asked for. The 
District Judge upheld the order : Held, that 
consent of tlie Magi.strate was not properly 
gi.ven and the orders of Withdrawal and dis- 
ch.'irge which followed upon it should be 
quashed. Devendra Kumar Roy v. Yar Baklil 
ChauJhury. (S. B.) 40 Cr. L. J. 349: 

180 I. C. 384 : 43 C. W. N. 301: 

11 R. C. 676 : 1. L. R. 1939 1, Cal. 407 : 

A.I.R. 1939 Cal. 220. 

S. 494 — Withdrawal — Discrelion of 

Court. 

It is legally open to the Crown to witli- 
draw from the prosecution of any particular 
accused, even if it be for the purpose of secur- 
ing him as a witness in the case. Of 
course, it is for the- Court, whose consent is 
necessary under S. 494 to exercise its dis- 
cretion according to the circumstances of 
cacli case, and it is open to the Court to give 
or wilhold its consent. Govind Balvant Loghate 
V, Emperor. 17 Cr. L. J. 256 : 

34 I. C. 976 : 18 Bom. L. R. 266 ; 

A. I. R. 1916 Bom. 229. 

S. 494 — Withdrawal — District Magis- 
trate xohether should consult Public Prosecutor 
— Magistrate to record reasons. 

A District Magistrate is not bound to consult 
the Public Prosecutor in charge of a case 
before applying for withdrawal of the case ; 
and the fact that no reasons are given, is no 
ground for setting aside an order permitting 
withdrawal. It is not obligatory but it is 
desirable that a Magistrate should record 
reasons for permiitting witlidrawal of a case. 
Emperor v. Dipchand. 31 Cr. L. J. 684 : 

124 I. C. 378 : A. I. R. 1930 Sind 156. 
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S. 496— Powers of Police regarding 

bail — Bond from third parti/, legality o/ — Bond 
not taken from accused— Surety's liability. 

Under S. 496, a Police Officer ean either 
demand a bail from an accused or accept 
his own bond without sureties, but under 
no provision of. law can he take a third 
party’s bond for the appearance of the 
accused without taking an undertaking 
from the accused himself. In order to be 
enforceable, a bail bond must be in accord- 
ance with the forms prescribed in Cr. P. C. 
Wadhawa Singh v. Emperor. 

29 Cr. L. J. 491 : 
109 I. C. 219 : A. I. R. 1928 Lah. 318. 

S. 496— Proceedings under Ch. VIII — 

Applicability. 

Magistrate is bound to comply with provisions 
of S. 490, which are imperative in 
proceedings under Ss. 107 and 110. 
Raghunandan Prashad v. Emperor. 

1 Cr. L. J. 775 : 
8 C. W. N. 779 : I. L. R. 32 Cal. 80. 

S. 496— Proceedings under Chap. VJII 

— Applicability. 

The law does not empower a Magistrate to 
detain in custody, until the completion of the 
enquiry, the person proceeded against under 
S. 107 or S. 110. S. 496 of the Code is impera- 
tive, and a Magistrate is bound to comply with 
its provisions. Raghunandan Prashad v. Empe- 
ror. 1 Cr. L. J. 775 ; 

8 C. W. N. 779 : I. L. R. 1932 Cal. 80. 

S. 496— Refusal lo grant bail — 

Grounds. 

Grounds which would merely necessitate 
severe punishment in case of conviction 
are not grounds for a refusal to grant 
bail. Achhaibar Misir v. Emperor. 

30 Cr. L. J. 718 : 
117 I. C. 99 : 1929 A. L. J. 927 ; 

I. R. 1929 All. 675 : 
A. I. R. 1929 All. 614. 

S. 496 — Scope oi— Person not charged 

noith non-bailable offence— Right of bail. 

S. 107, Cl. (4) is not subject to or controlled 
by, S. 496. S. 496 does not give absolute right 
to bail to any person who is not charged 
with non-faailable offence and should be read 
along with other provisions of the Code giving 
a special right of detention to a Court. 
Narainsawmy Naicken v. Emperor. 

13 Cr. L. J. 447 ; 
15 I. C. 79 : 1912 M. W. N. 169 : 
11 M. L. T. 253 : 22 M. L. J. 357. 

— S. 496— S^copr of — Person complained 

against, whether covered. 

Where a Magistrate upon taking the 
statement of the complainant sends for the 
accused as a witness, and then, without 
examining him, binds him down to appear 
before the Police, where he sends the case 
for enquiry, his order regarding bail is 
not illegal. The provisions of S. 496 are 
very wide and cover not only the case 
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of an accused but'- of. the person complained 
against. Waryam Singh v. Emperor. 

26 Cr. L. J. 167 : 
83 I. C. 727 : A. I. R. 1923 Lah. 663. 

= S. 496 — Bounding under Chap. VIII 

— .Applicability. 

S. 496 applies to proceedings under S. 109 of 
the Code. S. 496 does not merely refer to 
an accused person but generally to “any 
person other than a person accused of a non- 
bailable offence Who appears or is brought 
before a Court.” Emperor v. Karbalai Hussain. 

41 Cr. L. J. 155 ; 
1851. C.318 : 12 R. N. 149 : 
1939 N. L. J. • 537 : 
I. L. R. 1940 Nag. 61 : 
A. I. R. 1940 Nag. 75. 

S. 497. 

Amendments. 

Amount of security. 

Appellate Court. 

Applicability. 

Application for bail. 

Attempt to murder. 

Bail. 

Cancellation of bail. 

Criminal breach of trust by public 

servant,- etc. 

— Death or transportation. 

Discretion. 

— English precedents, value of. 

Enquiry. 

Granting bail. 

Murder, charge of. 

Object. 

Refusal to grant bail . 

^Refusing bail. 

^Revision. 

Scope. , 

Serious cases. 

S. 497. 

Sec also {i) Cr. P. C., 1898, Ss. 17, 366, 
426, 491. 

(ii) Extradition Act, 1903, S. 10 
(4). 

S. 497 — Amendments — Effect of— 

Powers of Magistrates in bail matters. 

The new S. 497 draws a distinction between 
non-bailable offences which are punishable 
with death or transportation for life and other 
non-bailable offences. In the former case, the 
Magistrate’s powers for granting bail are 
restricted, but it is not so in the latter class 
of cases. The proviso to the section also 
gives the Court power to direct that any 
person under the age of sixteen years or any 
■^oman or any sick or infirm person accused 
of such an offence be released on bail. King- 
Emperor v. Abhairaj Kunwar. 

^ . 40 Cr. L. J. 841 : 

183 I. C. 713 : 1939 O. W. N. 791 : 
1939 O. L-. R. 548 ; 12 R. O. 54 : 

A. I. R. 1940 Oudh 8. 

: S. 497 — Amendments — Effect of. 

S. 497 as amended in 1923, tends to limit 
rather than enlarge the powers of Magistrates 
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position was in no . way changed from 
that of an accused. Bami Singh v. Emperor. 

4 Cr. L. J. 145 : 

\ 10 C. W. N. 962 : 

1. L. R. 33 Cal. 1353. 

S. 494 — Withdrawal — Public Prosectilor, 

right of. 

The accused, a First Grade Subordinate Judge, 
was charged with receiving illegal gratifica- 
tion from one N in respect of (1) a horse, 
and (2) two hitndis for Rs. 55 and 
Rs. 50, respectively. N was impleaded 
as a CO -accused. By direction of the Court, 
the two charges were split and were ordered 
to be tried separately. A Pleader was 
appointed to conduct the prosecution of 
the accused before N was joined as co- 
accused. The horse case having been 
taken up for trial, the Public Prosecutor 
withdrew from the prosecution of N. N 
received an assurance from the District 
Magistrate that if he gave truthful evidence, 
the hiindi case against him would also be 
dropped. The Magistrate discharged N under 
S. 494, Cr. P. C. Objections were taken to 
the competency of N to give evidence under 
S. 343, Cr. P. C., and to the power of the 
Court to administer to him oath under 
S. 842 (4). It was also urged that the Public 
Prosecutor had no power to withdraw from 
the prosecution of N : Held, (1) that the 
appointment of the Public Prosecutor was for 
the case and not with reference to any 
particular accused, and that the Public 
Prosecutor had every right to conduct 
the prosecution as against persons subse- 
quently impleaded or to withdraw from 
the prosecution as against any of the accused. 
Govind Balvant Lagkale v. Emperor. 

17 Cr. L. J. 256 : 
34 I. C. 976 ; 18 Bom. L. R. 266 : 

A. I. R. 1916 Bom. 229. 

S. 494 — Withdrawal — Eecord of reasons. 

An order passed under S. 494 must be passed 
like any other considered order and the 
Magistrate is bound to give his reasons. 
Kanhaiya Lai v. Baijnath. 

34 Cr. L.J. 519: 
143 I. C. 77 : 29 N. L. R. 201 : 
I. R. 1933 Nag. 149 : 
A. I. R. 1933 Nag. 78. 

S. 494 — Withdrawal — Record of reasons. 

In granting permission to withdraw complaint, 
the Court is not bound to record reasons. 
Ldkshmi Narain v. Mohammad Hanif. 

33 Cr. L. J. 337 : 
136 I. C. 714 *. 33 P. L. R. 394 : 
I. R. 1932 Lah. 250 : 
A. I. R. 1932 Lah. 368. 

S. 494 — Withdrawal — Record of reasons. 

Reasons for withdrawal— Court and Prosecutor 
thinking prosecution case is not sufficient 
— Some sufficient reasons enunciated. 
Giribala Dasi v. Mader Gazi. 

34 Cr. L. J. 433 (2) : 
142 I. C. 891 : 36 C. W. N. 928 : 
56 C. L. J. 79 : 60 Cal. 233 : 
I. R. 1933 Cal. 317 : 
A. I. R. 1932 Cal. 699. 
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S. 494 — Withdrawal — Record of reasons 

— Necessity of. 

An order by which a Court, acting under 
S. 494, accords consent to the Avithdrawai from 
a prosecution, is a judicial order and the 
reason for every such order, should be recorded. 
Rajani Kania Shaha v. Idris Thakur. 

22 Cr. L.J. 760 : 
64 I. C. 280 : 25 C. W. N. 615 : 
34 C. L. J. 51 ; A. I. R. 1921 Cal. 259. 

— S. 494— Withdrawal-Record of reasons 

— Necessity of. 

In Avithholding or according consent to the 
withdrawal of a prosecution under S. 494, 
the Court acts in a judicial capacity and for 
its order, as for every order judicially made, 
it ought to give and record its reasons. XJmesh 
Chandra Roy v. Satis Chandra Roy. 

18 Cr. L. J. 886 : 
41 1. C. 998 : 26 C. L. J. 208 : 

22 C. W. N. 691 : 
A. I. R. 1918 Cal. 485. 

S. 494 — Withdrawal — Record of reasons 

— Necessity of. 

When a Court acting under S. 494 gives its 
consent to a withdrawal from the prosecution, 
it should record its reasons in order that the 
High Court may be in a position to say 
whether the discretion vested in the Court has 
been properly exercised. Abdul Gani v. Abdul 
Kadar. 25 Cr. L.J. 1106 : 

81 I. C. 930 ; 2 Bur. L. J. 287 : 
1 Rang. 756 : A. I. R. 1924 Rang. 168. 

S. 494 — Withdrawal — Reasons, recording 

of. 

S. 494, Cr. P. C., does not expressly require 
the Court to give any reasons for consenting 
to a withdrawal nor is there any provision 
which compels the Court to write a reasoned 
judgment establishing the propriety of the 
order. Gulli Bhagat v. Narain Singh. 

25 Cr. L. J. 446 : 
77 I. C. 734 : 2 Pat. 708 : 
5 P. L. T. 404 : A. I. R. 1924 Pat. 283. 

-S. 494 — Withdrawal — Requirements of 

order. 

An order on an application for withdrawal 
made by the Public Prosecutor under S. 494 
is passed by the Court in its judicial capacity, 
and the Court must give and record its 
reason so that the High Court may be in 
a position to say whether the discretion 
vested in the Court has been properly exer- 
cised. G, V. Raman v. Emperor. 

31 Cr. L.J. 315 : 
121 1. C. 678 : 56 Cal. 1023 : 
33 C. W. N. 468: 
A. I. R. 1929 Cal. 319. 

S. 494 — Withdrawal — Stage for. 

Cls. (1) and (2) cover all possible cases and 
limit time before which withdrawal can take 
place— Case triable by Jury — Jury not em- 
panelled — Withdrawal can be made as 
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intention of the Legislature is that an 
accused should be brought before a Magistrate 
competent to try him with as little delay as 
possible and that occasions for remand to 
Jail custody shall be as few as possible as 
is shown by S. 344 of the Cr. P. C. Tularam 
V. Emperor. 27 Cr. L. J. 1063 (b) : 

97 LJC. 39 ; A. 1. R. 1927 Nag. 53. 

S. 497 — Bail — Policy of lazo — Grant- 
ing bail —Considerations for. 

Under the Cr. P. C., as amended in 1923, it 
is no longer the case that bail ought to be 
refused merely because an offence is non-bail- 
able, The rule is now restricted to offences 
punishable with death or transporation for life. 
In other cases bail may be granted unless there 
are reasons why the accused should not be 
admitted to bail. Abhram Bali v. Emperor. 

26 Cr. L. J. 1286 ; 
89 I. C. ISO ; 12 O. L. J. 394 : 
28 O. C. 220 : A. I. R. 1925 Oudh 489. 

S. 497 —Bail — Refusal — Considerations. 

Bail should not he refused on the ground 
that the accused has been sentenced to a long 
term of imprisonment or that the granting of 
bail has a tendency to increase the number 
of appeals and of protracting the appellate 
proceedings. Gtil v. Emperor. 

29 Cr. L. J. 470 : 
109 I. C. 118 ; 22 S. L. R. 435 : 
A. I. R. 1928 Sind 142. 

S. 497 — Cancella’^ion of bail — Bail 

granted by Sub-Divisional Magistrate— Cancell- 
ation by District Magistrate, legality of. 

A District Magistrate ordered the re-arrest of 
the applicants who were accused of an offence 
under S. 304, Penal Code, and had been 
released on bail by the Sub-Divisional Magis- 
trate : Held, that such an order was illegal 
and must be set aside. The District Magis- 
trate’s order having been set aside, the 
applicants, by virtue of the Sub-Divisional 
Magistrate’s previous order, must be released 
on bail as before, and there will be no reason 
for them to apply under S. 497 or S. 498, that 
they be so released. Mating Ba Chit v. Em- 
peror. 12 Cr. L. J. 244 : 

10 I, C. 774 : 4 Bur. L. T. 70. 

S. 497— Cancellation of bail — Grotmds. 

Where, the Magistrate to whom the case is 
transferred is satisfied that the accused person 
has been tampering with a prosecution witness, 
the Magistrate in order to prevent a repeti- 
tion of the offence is entitled to direct that 
the accused be re-arrested notwithstanding the 
order for his release on bail by the first 
Magistrate. Emperor v. Raulmal Kannmal 
Marwadi. 41 Cr. L. J. 251 : 

186 I. C. 101 : 41 Bom. L. R. 1232 : 
I. L. R. 1940 Bom. 38 : 12 R. B. 312 : 

A. I. R. 1940 Bom. 40. 

S. 497 — Cancellation of bail — Grounds. 

Under Sub-s. (5) of S. 497, a Court has ample 
jurisdiction in the exercise of its discretion 
to order the re-arrest of any person out on 
bail. If It feels that the circumstances warrant 
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I or demand such a course. Sanyasayya Naidu 
V. Public Prosecutor. 26 Cr. L. J. 1593 : 

90 I. C. 665 ; 22 L. W. 156 : 
A, I. R. 1925 Mad. 1224. 

S. 497 — Cancellation of bail — Legality 

of- 

It is open to the Sessions Judge to cancel 
the bail of an accused against whom proceed- 
ings are going on in the Committing 
Magistrate’s Court on the grounds referred 
to in the section. Jahana v. Emperor. 

36 Cr. L. J. 227 : 
152 I. C. 1080 : 35 P. D, R. 558 : 
7 R. L. 360 : A. I. R. 1934 Lah. 609. 

S. 497— Criminal breach of trust 

by public servant, etc. — Magistrate's pozver to 
take bail — Validity of. 

Under S 497, a Magistrate has no power to 
grant bail in cases falling under S. 409, Penal 
Code. Mating Ba Mating v. Emperor. 

32 Cr. L. J. 148 : 
128 I. C. 577 : I. R. 1931 Rang. 33 : 

A. I. R. 1930 Rang. 335. 

— ^ S. 497— Death or transporation — 

Meaning of. 

The phrase “ an offence punishable with death 
or transporation for life ” in S, 497 refers only 
to an offence in which the sentence of trans. 
poration for life is prescribed as an alternative 
sentence to capital punishment. The phrase 
must not be taken as extending to offences 
punishable with transporation for life alone. 
Mohammad Etisoof v. Emperor, 

27 Cr. L. J. 401 . 
93 I. C. 65 : 3 Rang. 538 : 
A. I. R. 1926 Rang, 51. 

S. 497 — Death or transportation — Mean-- 

ing of. 

The pliarse “death or transportation for life” 
in S. 497 does not extend to offences punish- 
able with transportation for life only but 
refers only to those offences for which death 
and transportation for life are alternative 
sentences. Tularam v. Emperor. 

27 Cr.L.J. 1063 (b) : 

' 97 I. C. 39 (2) : A. I. R. 1927 Nag. S3. 

S. 497 — Death or transportation — Mean- 
ing of. 

The phrase “death or transportation for life” 
in S. 497 must be read disjunctively as if it 
ran “punishable with death or punishable with 
transportation for life.” Emperor v. Nga San 
Hizoa. 28 Cr. L. J. 773 : 

104 I. C. 101 : 5 Rang. 276 : 
A. I. R. 1927 Rang. 205. 

S. 497 — Discretion - Considerations. 

The discretion vested in the Court to grant 
bail should be judicially exercised in accord- 
ance with principles laid down by Statute on 
the facts of each particular case. The main 
question whieh the Court has to consider in 
determining matters of bail is whether there are 
reasonable grounds for believing the accused 
guilty of the offences charged. Gtil v. 
Emperor. 29 Cr. L. J. 470 : 

109 I. C. 118 : 22 S. L. R. 435 ; 
A. I. R. 1928 Sind 142. 
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been a valid and effective withdrawal of the 
prosecution as against Majida, his evidence as 
a witness was admissible against the other 
accused. Muhammad Nur v. Emperor. 

11 Cr. L. J. 21 ; 
5 I. C. 21. 

S. 494 {a)~ Withdrawal — Record of 

reasons. 

In according or withholding consent to an 
application for withdrawal of a case by the 
Public Prosecutor under S. 494 (a), the Court 
acts in a judicial capacity and for its order, as 
for every order judicially made, the Court must 
give and record its reasons, so that the High 
Court may be in a position to say whether 
the discretion vested in the Court has been 
properly exercised. Suganchand v. Chunilal. 

24 Cr. L. J. 361 : 
72 I. C. 361 ; 6 N. L.J. 177: 
A. I. R. 1923 Nag. 260. 

— S. 494 (a) — Withdrawal — Record of 

reasons. 

In according or withholding sanction to an 
application for withdrawal made by the Public 
Prosecutor under the provisions ofS. 494 (a), 
the Court acts in a judicial capacity, and for 
such order so judiciall 3 ’^ made, the Court must 
give and record its reasons so that the High 
Court may be in a position to say whether 
the discretion vested in the Court has been 
properly exercised. Jugal Chandra Roy v. 
Kalimuddi Sardgr. 24 Cr. L. T. 229 : 

71 1. C. 693 : 26 C. W. N. 880. 

S. 494 {a.)~Withdrawal—Rc-lrial in i 

same procccdings~Compelcncy of. I 

IVhere the case against the accused is with- 
drawn under S. 494 (u), he is discharged 
from these proceedings and cannot be put 
back into them. He may again be tried in 
other proceedings on the same charge but not 
in these proceedings. Harihar Sinha v. Em- 
peror. (F. B.) 37 Cr. L. J. 758 : 

163 I. C. 9 : 40 C. W. N. 876 : 
63 C. L. T. 307 : 8 R. C. 698 : 
A. I. R. 1936 Cal. 356. 

S. 494 (b) — Acquittal. 

Where a certain number of persons have been, 
as a matter of fact, charged with robbery 
before a Magistrate, who consents to the with- 
drawal of the charge, the only course left to 
him is to make an order of acquittal under 
S. 404 (6). Sheobaran Das v. Shibi. 

2 Cr. L. J. 21 : 

2 A. L. J. 30. 

S. 494 (b) — Withdrawal — Acquittal. 

Certain persons were charged by a District 
Magistrate with the offence of robbery. On 
behalf of a complainant in tlic case, an appli- 
cation was presented to tlic High Court pray- 
ing that inasmucli as the charge of robbery 
was against more persons than, five, and was 
really or onglit to have been, a charge of 
dacoity, the Magistrate might be directed to 
commit the accused persons to the Court of 
Session. Before the final hearing of this appli- 
cation, the Magistrate permitted the prosecu- 
tion to witlidraw the charge of robbery ; Held, 
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that whether or not the accused ought to have 
been charged with dacoity, they were in fact 
charged with robbery, and this being so, the 
only order which the Magistrate .could pass, 
if he permitted that charge to be withdrawn, 
was an order of acquittal under S. 494 (b). 
Sheobaran Das v. Shibli. 1 Cr. L. J. 1051 : 

24 A. W. N. 277. 

' S. 495. 

See also Cr. P. C., 1898, Ss. 112, 422. 

S. 495 — ‘ Any person, ’ meaning of. 

It is doubtful whether the words “ any 
person ” in S. 495, Cr. P. C., would include 
an absolute stranger who had no connection 
in the remotest degree with the prosecution 
and whose desire to help the prosecution 
was based on a. personal grudge only. Darshan 
Das V. Alma Ram. 14 Cr. L. J. 389 : 

20 I. C. 213 ; 11 A. L. J. 313. 

S. 495 —Application oS—Securiiy pro- 
ceedings. 

Neither S. 495 nor S. 403 applies to security 
proceedings. In re : Muthia Moopan. 

14 Cr. L. J. 559 : 
21 1. C. 159 : 36 Mad. 315. 

S. 495 —Assistant Police Prosecutor 

— Power to conduct cases. 

Whether Assistant Police Prosecutor should 
be clothed with wider powers as officer 
generally or specially empowered to conduct 
it, is for Government to decide. Kabul v. 
Emperor. 35 Cr. L. J. 320 ; 

147 I. C. 131 ; 27 S. L. R. 331*. 
6 R. S. 132 : A. I. R. 1933 Sind 345. 

— S. 495— Discretion to permit conducting 

of prosecution, exercise of. 

Under S. 495, the Trying Magistrate has to 
decide for himself whether he should grant or 
withhold permission to the complainant to 
conduct the prosecution and should not be 
guided by the District Magistrate’s opinion on 
a reference. Maung Pu v. Emperor. 

17 Cr. L, J. 486 : 
36 I. C. 166 : A. I. R. 1917 L. Bur. 153. 


S. 495— Officer of Police, meaning of— 

Excise Officers. 

Excise Officers are not in pleading included 
in the expression “ Officers of Police ” in 
S 405 (4), Cr. P. C. Emperor v, Gopal Shindc 
Patel. 34 Cr. L.J. 905 

145 I. C. 138 : 35 Bom. L. R. 376 
57 Bom. 441 : 6 R. B. 44 
A. I. R. 1933 Bom. 234. 


S. 495 —Private complaint — With- 
drawal without his consent, legality of. 

When a private complaint is filed before a 
Magistrate who gives permission to the com- 
plainant to conduct the prosecution and be 
responsible for its conclusion, the Court Ins- 
pector having nothing to do with the case, if, 
after the prosecution evidence is closed and 
charge is framed, tlie accused makes an appli- 
cation to the District Magistrate requesting 
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charge against him should be tried without any 
unreasonable delay, and sueh delay will dispose 
the High Court to grant bail. Where a police 
oflicer of superior rank swears that he has 
evidence which implicates the accused, it is 
sufficient to raise a suspicion that the accused 
may have committed an offence. Rajah 
Narendra Lai Khan v. Emperor. 

9 Cr. L. J. 375 : 

1 I. C.738: 13 C.W. N. 43: 

36 Cal. 166. 

S. 497 — Granting bail— Considerations 

for. 

If after a remand, evidence of an incrimina- 
ting character is not adduced and if the pro- 
secution had already suflicient time to adduce 
such evidence, the Court would reasonablj' 
come to the conclusion that such evidence was 
not forthcoming at the time. It should then, 
under Sub-s. (2) of S. 497, release the accused 
on bail, whatever be the nature of the offence, 
though the preliminary enquiry should pro- 
ceed. Jamini Mullick v. Emperor. 

9 Cr. L. J. 409 : 

1 1. C. 910 : 36 Cal. 174 : 

13 C. W. N. 51. 


-S. 497 — Granting bail — Considerations 


for. 

In a case of murder, the fact that the accused 
is a goshain and has no member in his family 
who can look after his case, is no reason to 
admit him to bail. Sri Chand v. Emperor. 

36 Cr. L. J. 184 (1) : 

152 I. C. 802 (b) : 7 R. A. 398 (1) : 

3 A. W. R. 668 : A. I. R. 1934 All. 815. 


S. 497 — Granting bail — Considerations 

for. 

In cases involving the taking of accounts, it 
is desirable that the accused should be given 
full opportunity of instructing his Counsel as 
regards accounts, etc. Ram Narain v. Emperor. 

32 Cr. L. J. 1175 (2) : 

134 I, C. 490 : 32 P. L. R. 383 ; 

I. R. 1931 Lah. 938 ; A. I. R. 1932 Lah. 16. 


-S. 497 — Granting bail — Considerations 


for. 

In considering an application for bail from 
a person accused of a non-bailablc offence, 
the Court must be satisfied bj' an examination 
of the investigation, inquiry or trial ; whether 
or not there are resonable grounds for believ- 
ing that the accused has committed such 
offence. In the latter case, the accused 
should be admitted to bail, but not in the 
former. Jawad Hnsain v. Emperor. 

21 Cr. L. J. 161 : 

54 I. C. 769 (a) : A. I. R. 1919 All. 82 (a). 


S. 497 — Granting bail — Considerations 

for. 

Magistrates^ are bound to consider whctlicr 
a prisoner, if released, will suborn evidence 
and they may well refuse to enlarge on bail 
a prisoner who is of such a character that his 
presence at large will intimidate witnesses. 
Emperor v. Mohammed Panah. 


, 36 Cr. L. J. 711 ; 

-7 „ I- C. 113 : 28 S. L. R. 47 ; 
7 R. S. 186 : A. I. R. 1934 Sind 131, 


S. 497 — Granting bail — Considerations 

for. 

Offence under S. 400, Penal Code — Court need 
not be as strict as in an offence like murder. 
Emperor v. Keshav Vesndo KirliUar. 

35 Cr. L. J. 539 : 
147 I. C. 1010 : 35 Bom. L. R. 1072 : 
6 R. B. 233 ; A. I. R. 1933 Bom. 492. 

S. 497 — Granting bail— Considerations 

for. 

On a complaint under S. 409, Penal Code, 
the Magistrate should hold a preliminary en- 
{ quiry before issuing a warrant of arrest. He 
1 should not issue it merely on a sworn state- 
ment of the complainant, without asking him 
how be proposed to prove his allegations ; 
Held, that where the Magistrate issues warrant 
of arrest without any preliminary inquiry, the 
accused should be granted bail. Hlyc Yar v. 
The King. 39 Cr. L. J. 91 : 

172 1. C. 176 : 10 R. Rang. 229 : 
A. I. R. 1937 Rang. 474. 

S. 497 — Granting bail — Considerations 

for. 

Questions to be taken into consideration 
before granting bail, stated. Allahrakhio 
Umecd AH v. Emperor. 35 Cr. L. J. 144 : 

146 I. C. 561 : 6 R. S. 68 (2) : 
A. I. R. 1933 Sind 367. 

S, 497— Granting bail—Considcration 

for. 

S. 497 says nothing about taking into 
consideration the likelihood or unlikelihood 
of an accused person absconding or any other 
matter, except whether or not there are 
reasonable grounds for believing that - the 
accused is guilty of the offence charged against 
him. Magistrates are bound to follow the 
provisions of S. 497 in dealing with the 
question of admitting a person to bail who 
is accused of a non-bailablc offence. 
Henderson v. Emperor. 14 Cr. L. J. 171 : 

19 I. C. 171 : 6 L. B. R. 172 : 

6 Bur. L. T. 73. 

S. 497 — Grayiling bail— Consideration 

for. 

The accused, who was a Deputy Tahsildar, 
was charged before the Head Assistant 
Magistrate of Chittoor wdth the offence of 
criminal misappropriation. He was at first 
on bail but after the cxamination-in-chief of 
a few witnesses for the prosecution, the 
Magistrate cancelled the bail and remanded 
the accused to jail. When the accused again 
applied for bail, the Magistrate refused it 
without recording any reasons. The accused 
now applied to the High Court for bail. The 
offence was said to have been committed more 
than a year and a half before the date of the 
complaint: Held, that under the circumstances, 
as the Magistrate had given no reason for 
cancelling the original bail, the accused 
should be released on sufficient bail being 
furnished. Chengarlaya Pillai v. Emperor. 

12 Cr. L.J. 503: 
12 I. C. 223 : 1911 2 M. W. N. 138. 
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stated in the order under S. 112. The 
result was that owing to his inability to 
furnish sueh heavy security, the accused 
remained in custody during the greater 
part 'of the enquiry. Finally an order was 
made against him under S. 118 : Held, that 
the order requiring security for hail in 
sueh large sums being oppressive, the order 
under S. 118 must be set aside. Mir 
Hashamali Mir Kasamali v. Emperor. 

19 Cr. L. J. 329 : 
44 I. C. 345 ; 20 Bom. L. R. 121 : 

A. I. R. 1918 Bom. 254. 

— S. 496 — Application of. 

The proviso to S. 496, that bail can be granted 
only to a person other than a person 
accused of a non-bailable offence is not 
applicable to the Court of Session acting 
under S. 498 of the Code. Achhaibar Misir 
V. Emperor. 30 Cr. L. J. 718 : 

117 I. C. 99 : I. R. 1929 All. 675 : 
1929 A. L. J. 927 ; A. I. R. 1929 All. 614. 

S. 496— Bail bond, form of. 

In the absence of any special form prescribed 
by law with reference to the preventive 
sections of the Cr. P. C., there is nothing to 
prevent the use of the printed form prescribed 
for appearance under Ss. 496 — 499, specially 
when the bond makes it clear what the nature 
of the proceedings was, and in which Court 
accused was to appear. Emperor v. Karabalai 
Hussain. 41 Cr. L. J. 155 : 

185 I C. 318 : 1939 N. L. J. 537 : 
I. L. R. 1940 Nag. 61 : 12 R. N. 149 ; 

A. I. R. 1940 Nag. 75. 
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High Court — Sessions Judge cannot grant 
bail subsequently. Emperor v. Sardar Jahan. 

35 Cr. L.J. 617: 
148 I. C. 133 : 6 R. A. 646 : 
A. I. R. 1933 All. 895. 

S, 496 — Cancellation of bail on offence 

developing into non-bailable one. 

In an application for release of a person on 
bail, it .was found that he was accused of a 
bailable offence and released on bail granted 
under S. 496, but through some development 
in the condition of the party injured, the 
offence became a non-bailable one punishable 
with transporation for life : Held, that in 
view of the changed circumstances, the Magis- 
trate had power to cancel the bail granted 
which no longer fitted in with the facts and 
to carry out the provisions of S. 497 (1). 
Osman Piroo v. Emperor. 38 Cr. L. J. 93 : 

165 I. C. 923 ; 30 S. L. R. 131 : 
9 R. S. 110 : A. I. R. 1936 Sind 187. 

S. 496 — Granting bail — Considerations 

for. 

In dealing with an application for bail, it is 
relevant that the Court should consider what 
arc the penal consequences of the act when 
proved, and what is the nature of the offence 
charged, and whether the offence charged is 
or is not a bailable offence. Khadim Ali v. 
Emperor. 22 Cr. L. J. 654 : 

66 I. C. 414 : 19 A. L, J. 693 : 
A. I. R. 1921 All 94. 

S. 496— Object. 


S. 496 — Bail — Grounds for granting. 

Two brothers accused in a case — One of them 
having to arrange for funds and defence, 
is not .sufficient ground for granting bail. 
Emperor v. Sardar Jahan. 35 Cr. L. J. 614 ; 

148 I. C. 133 : 6 R. A. 647 : 
A. I. R. 1933 All. 895. 

S. 496— Bail, grant of — Appearance 

before Court, necessity of. 

A Judge has jurisdiction to grant bail 
where the applicant is in the lock-up under 
arrest. It is not necessary in order to 
invest the Judge with jurisdiction, that the 
accused person must be put up before the 
Court. Achhaiabar Misir v. Emperor. 

30 Cr. L. J. 718 ; 
117 I. C. 99 : 1. R. 1929 All. 675 : 
1929 A. L. J. 927 ; A. I. R. 1929 All. 614. 

S. 496 — Cancellation of bail. 

Accused let on bail in bailable ofi'ence, by 
City Magistrate — District Magistrate cancelling 
bail on Police Report is improper. Even trial 
Court should not cancel bail but only enhance 
amount of bail. Bashir-tid- Din v. Emperor. 

33 Cr. L. J. 752 : 
139 I. C. 330 : 1. R. 1932 All. 554 : 

A. I. R. 1932 All. 327. 

S. 496— Cancellation of bail — Subse- 
quent grant. 

, Bail granted by Sessions Judge cancelled by 


When a man is arrested who is not accused 
of a non-bailable offence, no needless impedi- 
ments should be placed in the way of his 
being admitted to bail. The intention of the 
law is that in such cases the man is ordinarily 
to be at liberty and it is only if he is unable 
to furnish such moderate security, if any is 
required of him, as is suitable for the purpose 
of securing his appearance before a Court 
pending enquiry, that he should remain in 
detention, Mir Hashamali Mir Kasamali v. 
Emperor. 19 Cr. L. J. 329 : 

44 I. C. 345 : 20 Bom. L. R. 121 : 

A. I. R. 1918 Bom. 254. 


S. 496— Person giving bail -Liability 

of. 


S. 496 does not state that a person released 
on bail must give a bond himself nor is there 
anything requiring such a bond on first princi- 
ples. The person giving bail, enters into a 
contract with a penalty clause to produce the 
accused person before a Jlagistrate when called 
upon. The person giving bail is the principal, 
rhe person for whom bail is given is the subject 
of the contract. If the person giving bail fails, 
to perform his contract, then the penalty clause 
nay be put into operation against him, although 
as in other contracts with a penalty clause, it 
is not necessary to exact the penalty in full. 
Indar v. Emperor. 41 Cr. L. J. 958 : 

y 190 1. C. 688 : 42 P. L. R. 411 : 

13 R. L. 225 : A. I. R. 1940 Lab. 339. 
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cretion has been improperly exercised. Allah- 
rakhio ZJ?necd AH v. Emperor, 

35 Cr. L. J. 144 : 
146 I. C. 561 : 6 R. S. 68 (2) : 
A.I. R. 1933 Sind 367. 

S, 497 — Scope. 

Grant of bail is rule and refusal an exception. 
Hiitckimon v. Emperor. 32 Cr. L. J. 1271 : 

134 I. C. 842 : 1931 A. L. J. 515 : 
53 All. 931 : 1. R. 1931 All. 858 : 

A. I. R. 1931 All. 356. 

S. 497— Scope. 

S. 497 is limited to the jurisdiction of the 
Courts of Trial in the matter of granting or 
refusing bail. Bishambar Nath v. Emperor. 

25 Cr. L. J. 1132 : 
81 1. C. 956 : 11 O. L. J. 527 : 
1 O. W. N. 281 : A. I. R. 1924 Oudh 435. 

S. 497 — Seope — Praelice, 

The rule laid down in S. 497 for the guidance 
of Courts other than the High Court is a rule 
founded upon justice and equity and one which 
should be followed by the High Court as well 
as by every other Court subordinate to it, 
unless anything ^ appears to the contrary. 
Ashraf AH v. Emperor. 16 Cr. L. J. 215 : 

27 I. C. 839 : 42 Cal. 25 : 
A. I. R. 1915 Cal. 784. 
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Ss. 497, 498— Jurisdiction of. High 

Court. 

The High Court has no power to release on 
bail under S. 498 or S. 497, persons who 
have been arrested by the Police, where 
there is no order by any Court in the matter. 
Srilal Agarwala v. Emperor. 27 Cr. L. J. 1185 ; 

97 I. C. 945:44 C.L.J. 134. 

S. 497 (1) — Applicability — Sedition 

cases. 

S. 497 (1) does not apply to application for 
bail by persons accused under S. 121-A, 
I. P. C.— Section applicable is S. 497 (2). 
Hutchinson v. Emperor. 32 Cr. L. J. 1271 : 

134 I. C. 842 : 1931 A. L. J. 515 
53 All. 931 : I. R. 1931 All. 858 : 

A. I. R. 1931 All. 356. 

S. 497^(1)— Death or transportation 

— Meaning of. 

The words ‘offence punishable with death 
or transportation for life’ in S. 497 (1), cover 
not only offences punishable with death, or 
in the alternative, with transportation for 
life but also offences merely punishable with 
transportation for life. Naranji Frcmji ,v. 
Emperor, 29 Cr. L. J. 901 : 

111 I. C. 661 : 30 Bom. L. R. 622 : 

A. I. R. 1928 Bom. 244. 


S. 497 — Serious Cases— Granting bail— 

Discretion . 

Bail should not generally be granted in cases 
of crimes punishable to long terms of im- 
prisonment and never in case of murder, 
Hikayal Singh v. Emperor. 33 Cr. L. J. 574 : 

138 I. C. 27 ; 11 Pat. 280 : 

13 P. L. T. 530 ; I. R. 1932 Pat. 162 : 

A. I. R. 1932 Pat. 209. 


Ss. 497, 439 — Cancellation of bail — 

Powers of High Court. 

Ss. 497 (3) and 439, Cr. P. C., empower the 
High Court to set aside an order of a Magistrate 
allowing bail in a non-bailable offence, after 
notice to the opposite party. Emperor v. 
Bashiran. 26 Cr. L. J. 4 : 

83 I. C. 483 : A. I. R. 1923 All, 479 (1). 


Ss. 497, 498 — Bail — Policy of laxo. 


The policy of the law is to allow bail in 
case of under-trial prisoners rather than to 
refuse it. It is no ground for refusing bail 
that to grant it would prejudice the case. 
Emperor v. Ghulam Muhammad. 

27 Cr. L. J. 302 : 

92 I. C. 590 : 7 L. L. J. 331 : 

A. I. R. 1925 Lah. 510. 


value of. 


-Ss. 497, 498 — English precedents. 


The decisions of English Courts are not 
necessarily a safe guide in interpreting sec- 
tions of the Indian Code relating to the grant 
of bail. Rajah Narendra Lai Khan v. Emperor. 

9 Cr. L. J. 375 ; 

1 1. C. 738 : 13 C. W. N. 43 ; 

36 Cal. 166. 


S. 497 (5)— Cancellation of bail— 

Grounds. 

The granting of bail in a non-bailable 
offence is a concession allowed to an accused 
person and it presupposes that this privilege 
is not to be abused in any manner and that 
the accused person has not to come into 
contact with the prosecution witnesses or to 
exert any undue influence on them so as 
to destroy the evidence or to minimise its 
effect against him. It is a sort of trust 
reposed in him by Court and if it is found 
that he has betrayed this trust in any 
manner or that he has misused the liberty 
thus granted to him by Court, he disentitles 
himself to the privilege so granted. This 
is more specially so, when he happens to 
occupy a dominating position in relation to 
the witnesses concerned and can injure or 
benefit them by his own flat. Emperor v. 
Jiioan Lai Gauba. 37 Cr. L. J. 937 : 

164 I. C. 376 : 9 R. L. 110 : 

17 Lah. 779 : 39 P. L. R. 56 ; 

A. I. R. 1936 Lah. 730. 

S. 497 (5 ) — Cancellation of bail — 

Power of Magistrate when bail granted by 
Police, 

In the case of an accused person who has 
been released by the Police, the Magistrate 
has no power under S, 497 (5), to commit him 
to custody. The words ‘by itself’ in S. 497 
(5) mean by the Magistrate in question. 
Lakhamsi v. Emperor. 35 Cr. L. J. 580 : 

147 I. C. 1159 : 27 S. L. R. 197 : 

6 R. S. 178 ; A. I. R. 1933 Sind 331 (2).' 
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in granting bail in non-bailable cases. 
Botidville v. Emperor. 26 Cr. L. J. 427 : 

85 I. C. 43 : 2 Rang. 546 : 
A. I. R. 1925 Rang. 129. 

'S, 497 — Amcnilmcnls — Effect of. 

S. 497 leaves ample room for exercise of dis- 
cretion in granting bails and the object of 
the amendment made 63’ S. 1.*1G of Act XVIII 
of 1923 in section was to vest in the Courts 
a discretion less fettered than before in the 
matter of granting of bails. Tularam v. Em- 
peror. 27 Cr. L. J. 1063 (b) : 

97 I. C. 39 : A. I. R. 1927 Nag. 53. 

S. 497 — Amendments — Effect of. 

The amended S. 497 does not limit the 
powers of Magistrates in granting bail in case 
of non-bailable offences except in cases 
punishable with transportation for life or with 
death. Emperor v. Nga San Iltma. 

28 Cr. L. J. 773 : 
1041. C. 101 : 5 Rang. 276: 

A. I. R. 1927 Rang. 205. 

S. 497 — Amcmlmrr.ts — Effect of. 

The discretion of the Courts in matters of 
bail is less fettered under the amended Code 
than before the amendment. Nagendra Nath 
Chakrabarti v. Emperor. 25 Cr. L. J. 732 : 

81 I. C. 220 : 38 C. L. J. 388 : 
51 Cal. 402 : A. I. R. 1924 Cal. 476. 

S. 497 — Amount of security—Dfscrc- 

tion. 

In fixing the amount of security which an 
accused person appl3'ing for bail can be 
called upon to furni.sh, Courts should be 
guided hy the principle that tlie object of 
demanding security is not to penalise the 
accused but to ensure his presence in Court, 
and amount must be fixed witli due regard to 
the means of the accused and the nature of 
the offence. Chetanand v, Gnrbakhsh Singh. 

•31 Cr. L. J. 980 : 
125 I. C. 615 : A. I. R. 1930 Lah. 668. 

S. 497 — Appellate Court — Grant of 

bail— Grounds. 

Persons accused of non-bailable offences 
should not be released on bail ns a rule, 
but tliey may be so released if there arc 
reasons for believing that the case against 
them is such that it is not likely to succeed, 
or if tliere are special circumstances justif3'’- 
ing bail. Emperor v. Bashiran. 

26 Cr. L. J. 4 ; 
83 I. C. 483 : A. I. R. 1923 All. 479 (1). 

S. 497 — Appellate Court — Non-bailable 

offence, conviction for — Grant of bail. 
tVhen an accused person has been convicted 
of a non-bailable offence by a competent 
Court after a regular trial, the Court of Appeal 
should not ordinarily release the accused on 
bail unless there is an error of law or a 
mistake or a mis-statement of fact apparent 
on the face of the record or for any of the 
reasons mentioned in the proviso to 
Sub-s. (1) of S. 497. Gul v. Emperor. 

29 Cr. L. J. 470 : 
1091. C. 118 : 22 S. L. R. 435 : 

, A. I. R. 1928 Sind 142. 
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S. 497 —Application for bail -Parti- 

citlars in. 

An affidavit supporting an application for 
bail should set forth on what ground bail is de- 
sired, and the reasons for the ground should be 
explained. Sri Chand v. Emperor. 

36 Cr. L. J. 184 (1) : 

.152 I. C. 802 (b) : 7 R. A. 398 (1) : 

3 A. W. R. 668 ; A. I. R. 1934 All. 815. 

S. 497 — Attempt to murder — Bail — 

Consideralions for. 

Cliargc of attempt to murder — Injured 
person not well-enough to be subjected to 
identific.ation — Bail should not be allowed. 
Emperor v. Pritam Singh. 33 Cr. L. J. 335 : 

136 I. C. 709 : 33 P. L. R. 387 : 

I. R. 1932 Lah. 245 : A. I. R. 1932 Lah. 433. 

S. 497 — Bail— Considerations. 

The Magistrates are bound, when weigliing 
the probability of the prisoner appearing for 
trial, to consider the nature of the offence 
charged, tlie character of the evidence against 
the prisoner and tlie punishment which, in the 
event of conviction, is likely to be inflicted on 
the prisoner. .Again, while mere vague allega- 
tions that the prisoner, if released, will tutor 
witne.sses, sliould not be takeri into account, 
the Magistrate may well refuse to enlarge on 
bail where the prisoner is of such a character 
Unit Iiis presence at large will intimidate wit- 
nesses or wliere there are reasonable grounds for 
believing that he will use his liberty to suborn 
evidence. Emperor v. Nga San Hiwa. 

28 Cr. L. J. 773 : 

104 I. C. 101 : 5 Rang. 276 ; 

A. 1. R. 1927 Rang. 205. 

S. 497 — Boil — Grounds for granting 

and refusing. 

The Magistrates arc bound, when weighing the 
probability of the prisoner appearing for 
trial, to consider the nature of the offence 
charged, the character of the evidence against 
the prisoner, and the punishment which, in 
the er’ent of conviction is likely to be inflicted 
on the prisoner. Again, while mere vague 
allegations that the prisoner, if released, will 
tutor witnesses, should not be taken into 
account, the Magistrate may well refuse to 
enlarge on bail where the prisoner is of such 
a character that his presence at large will 
intimidate witnesses, or where there are 
reasonable grounds for believing that he will 
use his liberty to suborn evidence. Muhammad 
Eusoof v." Emjtcror. 27 Cr. L. J. 401 : 

93 I. C. 65 : 3 Rang. 538 ; 

A. I. R. 1926 Rang. 51. 

S. 497 — Bail — Policy of law~Grani of 

bail - Considerations. 

The object of the detention of the accused 
being to secure the appearance of the accused 
to abide the sentence of law, the principal 
inquiry is whether a recognizance would effect 
that end. In, seeking an answer to this 
inquiry, the Courts should consider the serious- 
ness of tlie charge, the nature of the evidence, 
the severity of the punishment prescribed for 
the offence, and in some instances, the charac- 
ter, means and standing of the accused. The 
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by the Criminal Law Amendment Act, and it 
is, therefore, open to the High Court to exer- 
cise that power in the case of a person 
accused of an offence, to the proceedings 
in respect of which, Part I of the Criminal 
Law Amendment Act has been applied. Where 
it appeared that there was cause for further 
enquiry into the case against an accused person, 
the High Court refused to grant bail. 
Sourindra Mohan v. Emperor. 

11 Cr.L.J. 217: 
6 I. C. 8. 

— S. 498 — Granting bail — Power of High 

Court. 

Though S, 498 confers wide powers of granting 
bail on the High Court, yet on principles and 
authority, it must be interpreted as being 
controlled by the provisions of S. 497 
of that Code which applies to other 
Courts. Gill V. Emperor. 

29 Cr. L. J. 470: 
109 I. C. 118 : 22 S. L. R. 435 : 
A. I. R. 1928 Sind 142. 

S. 498 — Granting bail after conviction, 

effect of. 

Although a mere order for suspension of 
sentence may not have the effect of setting 
a man at liberty, an order for bail un- 
questionably has the effect of suspending 
the sentence. There is no power to alter 
or modify the sentence once the judgment is 
signed unless it is expressly conferred and 
an order releasing a person on bail after 
conviction carries with it a suspension of sen- 
tence, and that can only be done by an Appel- 
late Court while it is still seized of the proceed- 
ings. Bashirtiddin Ahmad v. Emperor. 

38 Cr. L, J. 384 : 
167 I. C. 373 : 9 R. N. 182 : | 
I. L. R. 1937 Nag. 236 : 
A. I.R. 1937 Nag. 181. 

S. 498— Granting bail by High Court— 

Considerations for. \ 

In exercising discretion under S. 498 the High ' 
Court should not confine its attention only to 
the question whether the prisoner is or iS not 
likely to abscond, as there may be other 
circumstances also which may affect the ques- 
tion of granting bail to, accused persons who ] 
are alleged to have committed crimes of a grave J 
nature. Rajah Narendra Lai Khan v. Emperor. 

9 Cr. L. J. 375 : 

1 I. C. 738 : 36 Cal. 166 ; 

13 C. W. N. 43. 

S. 498 — Granting bail by High Court — 

Discretion. 

Granting of bail— Discretion of High Court or 
Court of Session is not limited to considera- 
tions set out in S. 497. Hutchinson v. Em- 
V^'ior. 32 Cr. L. J. 1271 ; 

134 I. C. 842 : 1931 A. L. J. 515 : 
53 All. 931 : 1. R. 1931 All. 858 ; 

A. I. R. 1931 All. 156. 

S. 498— Granting bail by High Court- 

Discretion. 

The High Court should not grant bail in 
cases where a person is charged with offences 
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punishable with death or transportation for 
life except for exceptional and very special 
reasons. Mating Ba Maung v. Emperor. 

32Cr.L.J. 148- 
128 I. C. 577 : 1. R. 1931 RaM. 33 : 

A. I. R. 1930 Rang. 335. 

S. 498— Granting bail by High Court- 

Discretion. 


The power of a High Court to direct admis- 
sion to bail" under S. 498 is unfettered and 
in no .way limited by the provisions of S. 497 
(1) of the Code ; but the High Court will 
not grant bail in non-bailable offences except 
when special circumstances ' are disclosed. 
Harchand Jhamatmal v. Emperor. 

18 Cr. L. J. 642 : 

. 40 I. G. 290 : 10 S. L. R. 208 • 
A. I. R. 1917 Sind 32. 


S. 498— Granting bail by High Court — 

Discretion. 


Under S. 498, the High Court has power to 
release a person on bail in any case, that is 
to say, that the powers in granting bail in 
non-bailable offences is unrestricted,^ but that 
power has to be used judicially and not' in 
an arbitrary manner. King-Emperor v. Abhai- 
raj Kunwar. 40 Cr. L. J. 841 : 

183 I. C. 713 : 1939 O. W. N. 791 : 

1939 O. L. R. 548 : 12 R. O. 54 : 

A. I. R. 1940 Oudh 8. 


498— Granting of bail by High Court 

— Limitation. 

Although a High Court is not limited within 
the bounds of S.' 497 and has absolute dis- 
cretion in the matter, yet as the Legislature 
has placed the initial stage of dealing with 
crimes upon Magistrates and has in effect 
enacted that persons accused of non-bailable 
offences shall be detained in custody except 
when, in the opinion of the Magistrate, there 
are no reasonable grounds for believing that 
the accused has committed the offence charged 
against him, a High Court is, as a rule, bound 
to follow the general law and to depart from 
it only under very special "circumstances, 
especially in the initial stages of a case. 
Henderson 'v. Emperor. 14 Cr. L. J. 171 : 

191. C. 171:6L. B. R. 172: 

6 Bur. L. T. 73. 


S. 498 — Granting bail by High Court — 

Stage for. 

The words "in any case” and “whether there 
be an appeal on conviction or not” in S. 498, 
do not mean that the Court can act once it 
has reached finality. The Code must be read 
as a whole and since its scheme is to render 
a Court functus officio the. moment judgment 
is signed, the section cannot possibly mean 
that nevertheless the High Court has power 
to release an accused on bail and thus suspend 
sentence when no tribunal is seized of the 
nroceedings.' Bashirtiddin Ahmad v. Emperor. 

* ^ 38Cr.L.J.384: 

167 1. C. 373 : 9 R. N. 182 : 

I. L. R. 1937 Nag. 236 : , 
A. I. R. 1937 Nag. 181. 
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S. 497 — Discretion — Powers of Magis- 
trates. 

In granting bail, Magistrates can proceed under 
S, 407 only and their discretion is regulated 
by the provisions of that section . Jogtekar v. 
Emperor. (F. B.) 33 Cr. L. J. 94 : 

135 I. C. 113 ; 1931 A. L. J. 773 : 
54 All. 115 : 1. R. 1932 All. 1 : 
A. I. R. 1931 All. 504. 

S. 497 — Diserclioji— -Powers of Magis- 
trates. 

There should be a judicial exercise of .the 
discretion. The cumulative effect of all the 
combined circumstances should rveigh with the 
Court. Joglckar v Emperor. (F. B.) 

33 Cr. L. J. 94 ; 
135 I. C. 113 : 1931 A. L. J. 773 : 
54 All. 115 : 1. R. 1932 All. 1 : 
A. I. R. 1931 All. 504. 

S. 497— English precedents, value of. 

It is not open to Courts in India, in view of 
the e.xpress provisions in the Cr. P. C., to follow 
the English authorities which lay down the 
principles on which bail is granted in that 
country. Gul v. Emperor. 29 Cr. L. J. 470 : 

109 I. C. 118 : 22 S. L. R. 435 : 
A. 1. R. 1928 Sind 142. 

S. 497 — Enquiry — AjipUcation for trial 

— Duly of Magistrate. 

On an application for bail, the Court is not 
called upon to conduct a preliminary trial of 
the case and consider the probability of the 
accused’s guilt or innocence. It would be 
entirely exceeding its function if it did that in 
any detail ; but it may incidentally have to 
look at the weight of the evidence against 
the accused as a necessary part of its proper 
function, that is, to inquire whether the giving 
of the bail as opposed to the arrest of the 
accused might lead to a real danger of his 
absconding and not appearing to take his trial, 
or whether there is any real reason to suppose 
that he is likely to tamper with the witnesses 
who would be called against him. Satiyasayya 
Naidu v. Puilic Prosecutor. 26 Cr. L. j. 1593 : 

90 I. C. 665 : 22 L. W. 156 : 
A. I. R. 1925 Mad. 1224. 

S. 497 — Granting bail— Grounds for — 

Considerations for. 

Accused under S. 121-A, I. P. C., alleged to 
have held meetings, studied and probably 
disseminated communist teachings — Accused 
not alleged with having done any illegal 
act in pursuance of conspiracy — No probability 
of accused being sentenced to transportation 
for life’: Held, that case was one in which 
bail should be granted. Jlutehinson v. Emperor. 

32 Cr. L. J. 1271 : 
134 I. C. 842 : 1931 A. L. J. 515 : 
53 All. 931 : 1. R. 1931 All. 858 : 

A. I. R. 1931 All. 356. 

S. 497 — Granting hail — Consideratio7w 

for. 

An accused may ordinarily be released 
on substantial bail until reasonable grounds 
arc made out for presuming his guilt, i 


Cr. P. CODE (1898), S. 497 

Another consideration is whether there are 
any grounds for supposing that the accused, 
if released on bail, would abscond. But if 
after the granting of bail, it appears subse- 
quently on the production of further evidence 
that a case has been made out against the 
accused, it is competent for the Magistrate to 
direct the accused to surrender. The deten- 
tion of an accused under trial is not intended to 
I be penal, but its object is to secure attendance. 
The seriousness of an alleged offence and 
some evidence of its perpetration by the 
accused would justify detention. Jamini 
Mull V. Emperor. 9 Cr. L. J. 409 : 

1 1. C. 910 : 36 Cal. 174 : 13 C. W. N. 51. 

S. 497 — Bail, considerations in granting. 

The discretionary power of the Court to 
admit to bail is not arbitrary but is judicial, 
and in exercising that discretionary i powers, 
the Courts have to consider the seriousness 
of the charge, the nature of the evidence, 
the severity of the punishment prescribed 
for the offence, and in some instances, the 
character, means and standing of the accused. 
Ramchand v Emperor. 30 Cr. L. J. 1129 : 

120 I. C. 10 ; I. R. 1929 Lah. 954 : 

A. I. R. 1929 Lah. 284. 

S. 497— -Granting bail — Considerations 

for. 

Bail is not to be withheld merely as a 
punishment and the requirements as to bail 
arc merely to secure the attendance of 
the accused at the trial. The test is to 
be applied by reference to the following 
considerations amongst others ; (1) The nature 
of accusation ; (2) The nature of evidence in 
support of the accusation ; (3) The severity 
of the punishment which conviction will 
entail ; (4) The character of the sureties, 
that is to say, whether they are independent 
or indemnified by the accused ; (5) The 
character and behaviour of the accused. 
Krishna Chandra Jogti v. Emperor. 

28 Cr. L. J. 621 : 
102 I. C. 909 : 8 P. L. T. 557',: 

6 Pat. 802 ; A. I R. 1927 Pat. 302. 

S. 497 — Granting bail — Considerations 

for. 

However serious an offence may be, if it 
is bailable and there is no reason such as 
the likelihood of the applicant absconding if 
released on bail, the seriouaness of the offence 
would not alone justify a Court in refusing 
bail to which a convicted person is entitled 
under the law. Abdul Habib Khan v Emperor. 

29 Cr. L. J. 450 : 
108 1. C. 689 : 26 A. L. J. 363 : 

A. I. R. 1928 All. 211. 

— S. 497 — Granting bail — Considerations 

for. 

If a person is accused of a non-bailable 
offence, then unless the Magistrate considers 
that there are no reasonable grounds for believ- 
ing him to be guilty, he must refuse bail, no 
matter how certain he may be that the accu- 
sed will appear to stand his trial. It is the 
right of an accused person to demand that the 


2987 


ALL INDIA CRri¥INAL DIGEST (1904— 1940) 2988 


Cr. P. CODE (1898), S. 498 

High Court ought not to grant bail in such 
cases except for exceptional and, very special 
reasons. Emperor v. Nga San Htwa. 

28 Cr. L. J. 773 : 
104 I. C. 101 ; 5 Rang. 276 : 
A. 1. R. 1927 Rang. 205. 

— S. 498—Scope. 


Cr. P. CODE (1898), S. 499 

special circumstances, especially so in the 
initial stages of a case. Boudiville v. Emperor. 

26 Cr. L. J. 427 ; 
85 I. C. 43 : 2 Rang. 546 : 
A. 1. R. 1925 Rang. 129. 

S. 498, 497 (1 ) — Granting bail by High 

Court— Discretion. 


Powers under S. 498 conferred upon a Sessions 
Judge or the High Court are not handicapped 
by the restrictions in the preceding section. 
Joglekar v.-Emperor. (F. B.) 33 Cr. L. J. 94 : 

135 I. C. 113 : 1931 A. L. J. 773 : 
54 All. 115 : 1. R. 1932 All. 1 : 
A. I. R. 1931 All. 504. 

-S. 498 — Scope — Proceedings under S. 8 

— Sind Frontier Regulation — Granting bail— 
Power of High Court. 

An application for bail on behalf of the 
accused who is being tried by a Jirgah, or 
Council of Elders under S. 8, Sind Frontier 
Regulation, 1892, cannot be made to the High 
Court under S. 498. Emperor v. Ghulam Kadir. 

12 Cr. L. J. 568 : 
12 I. C. 656 : 5 S. L. R. 105. 


S. 49S-sScope. 

S. 498 invests the High Court or the Court of 
Session with similar jurisdiction as a Court of 
superior appellate or revisional jurisdiction. 
Bisharnbar Nalh v. Emperor. 

25 Cr. L. J. 1132 : 
81 I. C. 956 ; 11 O. L. J. 527 : 
1 O. W. N. 281 ; A. I. R. 1924 Oudh 435. 


: S. 498— Scope. 

The extended powers given to the High 
Court under S. 498 are certainly not to be used 
to get rid of the very reasonable and proper 
provisions of S. 497. Ashraf Ali v. Emperor. 

16 Cr. L. J, 215 : 
' 27 I. C. 839 : 42 Cal. 25 : 

A. I. R. 1915 Cal. 784. 

S. 498 — Scape. 


Under S. 498, a wider discretion to grant bail 
is given to the Court of Session and the High 
Court than that given to Subordinate Courts 
by S. 497. Emperor v. Krishna Gopal. 

35 Cr. L. T. 294 : 
146 I. C. 1083 : 34 P. L. R. 1068 ; 
15 Lah. 39 : 6 R. L. 323 • 
A. I. R. 1933 Lah. 925. 

S. 498— Serious cases— Granting bail 

— Discretion. 


In offences punishable with death or trans- 
poration, bail should be granted only in 
exceptional cases. Joglekar v. Emperor. (F, B ) 

33 Cr. L. T. 94 • 
A. L: 1.^73; 
54 All. 115 : I. R. 1932 All. 1 • 
A. I. R. 1931 All. 504. 


High 


Court — Discretion. 


The Hign Court, however, is not limited with 
m the bounds of S. 497, Cr. P. C., and hold' 
absolute discretion in the matters but it 

SoTto^l'f Lawa^’a nde'Lc 

not to depart from it, except under very 


The High Court’s power to grant bail under 
S. 498, is not limited by the' restriction imposed 
by S. 497 (1). The High Court will not, 
however, grant bail in non-bailable cases 
except in special circumstances and according 
to the exigencies of each particular case. Em- 
peror V. Mohammad Panah. 36 Cr: L. J. 711 '• 
155 I. C. 113 : 28 S. L. R. 47 : 

7 R. S. 186 : A. I. R. 1934 Sind 131. 

S. 499. 

See also (i) Cr. P. C., 1898, Ss. 498, 
514. 

S. 499 — Bail bond— Conditions, legality 

of. 

The only condition contemplated by a bail 
bond is a condition for attendance in Court and 
a bail bond in which any other condition 
of the nature of condition as to undertaking 
for good behaviour is included, such a bond 
cannot be regarded as a bond under the Code. 
The forfeiture of such a bond is, therefore, 
illegal. Giani Mehar Singh v Emperor. 

41 Cr. L. J. 138 : 

185 I. C. 249 : 1. L. R. 1939 2 Cal. 42 : 

43 C. W. N. 639 : 12 P. C. 349 ; 

A. I. R. 1939 Cal. 714. 

S. 499 — Bail — Essentials of. 

It is incumbent under S. 499, to get a bond 
executed by the person who is released on bail 
and unless that is done, there can be no valid 
bond by a surety alone. Similarly, the 
mentioning of a definite Court before which 
the accused person is to appear is an .essential 
condition of a bond under S. 499. Where 
therefore a bond is executed by a surety alone 
and it does not mention any definite Court 
and time for the appearance of the accused, 
no proceedings can be taken under S. 514, 
Cr. P. C. Brahma Nand Misra v. Emperor. 

41 Cr. L. J. 85 : 

184 I. C. 662 : 1939 A. L. J. 779 : 

I. L. R. 1939 All. 924 : 12 R. A. 273 : 

A. I. R. 1939 All. 682. 

S. 499 — Bond— Uousiderafioii — For- 
feiture. 

An accused, who w'as committed to take his 
trial at the Sessions Court, was released on 
bail. The bail bond was in Form No. 42, 
Cr. P. C., the accused binding himself to 
appear at the Sessions Court on a specified 
date. Below his signature was the undertak- 
ing by the surety that he shall cause the ac- 
cused’s appearance at the' Sessions Court for 
the" trial, and that in case of the accused 
making default, he^ shall be liable to forfeit 
the amount of the security'. The latter dec- 
laration did not, however, mention the date 
for accused’s appearance. The accused having 
made default, the security was forfeited : 
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S. 497 — Granlitig bail — Considerations 

■for. 

The proper test to be applied in the solution 
of the question whether bail should be granted 
or refused, is whether it is probable that the 
party will appear to take his trial. The test 
is applied with reference to the nature of 
Uie accusation, the nature of the evidence 
in support of the accusation, the scverit 5 ' 
of the punishment which conviction will 
entail, and in some instances, the character, 
means and standing of the accused, 
Nagcndra Nath Chakraharii v. Emperor, 

25 Cr. L. J. 732 : 
SI I. C. 220 : 38 C. L. J. 388 .• 51 Cal. 402 ; 

A. I. R. 1924 Cal. 476. 

S. 497 — Granting bail — Discretion. 

Bail will not be withheld merely as a 
punishment. Allahrakbio Umecd AH v. 
Emperor. 35 Cr. L. J. 144 ; 

146 I. C. 561 : 6 R. S. 68 (2) : 
A. I. R. 1933 Sind 367. 

— S. 497 — Granting bail— Discretion. 

Intcrlocutorj’ stage — That evidence should 
practically justify conviction is not necessary. 
Discretion, how to be exercised, pointed out. 
Emperor v.Kcshav Vesude Kirlikar. 

35 Cr. L. J. 539 : 
147 I. C. 1010 : 35 Bom. L. R. 1072 : 
7 R. B. 233 : A. I. R. 1933 Bom. 492. 

S. 497 — Granting bail — Discretion, 

Tlic rule in respect of non-bailablc offences 
is that bail is not to be taken except in 
special circumstances. Emperor v. Nensi 
Uansraj. 3 Cr. L. J. 499 : 

8 Bom. L, R. 420. 

S. 497 — Granting bail — Considerations 

for. 

Where members of two parties arc being 
prosecuted .and a member of one of the 
parties applies for bail, the fact that a 
member of the opposite party has been 
released on bail and that tiiat party will 
thereby have a better chance of their case 
being properly represented in Court and 
that the applicant is required to instruct 
his Counsel is a matter which should be 
considered by the Court. Fathe Singh v. 
Emperor. 30 Cr. L. J. 697 : 

116 I. C. 748 : 1. R. 1929 All. 604 : 
1929 A. L. J. 585 1 51 AIL 603 ; 
A. I. R. 1929 All. 320. 

— ; -S. 497 — Granting of bail — Documentary 

evidence unintelligible witliout help of accused. 

Where the whole defence rests on a proper 
and correct appreciation of the voluminous 
documentary evidence produced in a case 
and the bulk of it is wholly unintelligible to 
the Counsel for the accused unless explained 
by the accused to their Counsel frequently, 
the refusal to release the accused on bail is 
tantamount to a positive denial of justice, 
Bishembar Nath v. Emperor. 25 Cr. L. J. 1132 : 
81 1. C. 956 : 11 O. L. J. 527 : 1 O. W. N, 281 : 

A. I. R. 1924 Oudh 435. 


Cr. P. CODE (1898), S. 497 
S. 497 — Murder, charge of — Bail. 

A person accused of murder should not he 
released on bail either by the Police or the 
Court before whom he is brought if there 
appear reasonable grounds for believing that 
he has been guilty of the offence of which he 
is accused, Nga San Tin v. Emperor. 

28 Cr. L. J. 188 : 
99 1. C. 860 : 5 Bur.L.J.170. 

S. 497— Object. 

It is no doubt true, that the object of 
S. 497 (5), Cr. P. C., is not punitive, but it is 
equally true that the interests of the 
administration of justice demand that nobody 
should be allowed to impede the course of 
justice or hamper its administration in any 
manner. Emperor v, Jiwan Lai Gattra. 

37 Cr. L. J. 937. 
164 I. C. 376 : 9 R. L. 110 : 17 Lah. 779 : 
39 P. L. R. 56 A. I. R. 1936 Lah. 730. 

S. 497 — Object — Normal rule. 

Following the principle that an accused is re- 
garded as innocent until he is proved guilty, 
it is an established principle throughout the 
greater part of the British Empire that an 
accused is kept in detention before his trial 
mainly that his appearance for trial 'may be 
assured, bail being normally accepted when 
the security is such as to make it morally 
certain that the accused will appear. Mohamad 
Eusoof v. Emperor. 27 Cr, L. J. 401 : 

93 I. C. 65: 3 Rang. 538 ; 
A. 1, R. 1926 Rang. 51. 

S. 497— Refusal to grant bail— 

Grounds. 

Refusal of bail— Mere general allegation that 
accused may suborn evidence, if released, is no 
Ground for refusing bail. D. R, Guru v, Empe- 

32 Cr. L. J. 278 ; 
129 I. C. 341 : 32 Bom. L. R. 1131 ; 
I. R. 1931 Bom. 149 : A. I. R. 1930 Bom. 484. 


S, 497 — Refusing bail— Grounds. 

In India any allegation that the accused is 
tampering or attempting to tamper with wit- 
nesses and thereby obstructing the course of 
justice, would be a very congent ground for re- 
fusing bail. Krishna Chandra Jagli v. Emperor. 

28 Cr. L. J. 621 : 

102 I. C. 909 : 8 P. L. T. 557 : 

6 Pat. 802 : A. I. R. 1927 Pat. 302. 


_S. 497_Revision— From order refusing 


bail. 

An order refusing bail which has not been 
made after a proper appreciation of the facts, 
Is liable to be set aside by the High Court. 
Ramchand v. Emperor. 30 Cr. L. J • : 

120 I. C. 10 ; I. R. 1929 Lah. 9S4 : 
A. T. R. 1929 Lah, 284. 


_g. rigy— Revision— Interference. 


The High Court will not lightly interfere with 
he exercise of discretion vested in the _ lower 
lourt, and will interfere only when the dis- 
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-S. 499— Surely— LiabilUy of. 

Surety for attendance of accused on a fixed 
date and on other dates— Transfer of case and 
re-transfer to same Court — Non-appearance of 
accused after re-transfer — Surety is not liable. 
Hem Lai Ganguly v. Emperor. 35 Cr. L. J. 532 : 

147 I. C. 1041 : 37 C. W. N. 880 : 
6 R. C. 391 (1) ; A. I. R. 1934 Cal. 101. 

3. 499 —Surely— Liability of. 

Where although the conditions imposed on 
the accused before releasing him on bail do 
not form part of the bail bond executed by 
the surety, yet if the surety has signed the 
order-sheet of the Magistrate against the part 
which contains the undertaking on which he ac- 
cepted the bail bonds, the order-sheet with the 
surety’s signature itself becomes a part of the 
contract, between the parties. Ham Silas 
Sharma v. EmperoT. 41 Cr. L. J. 214 : 

185 I. C. 598 ; 6 B. R. 221 : 
21 P. L. T. 194 : 12 R. P. 429 : 
A. I. R. 1940 Pat. 375. 

-S. 499 — Surely — Liability of-Conslruc- 


tion— Legality of bond—Burden of proof . 

The terms of a surety bond have to be 
determined by the language used in the bond 
itself. What the surety thought or did not 
think is immaterial, and it is not for a surety 
to show that the bond is illegal, but for the 
Crown to show that the document it wishes to 
enforce against him is one which can be so 
enforced under the law. Emperor v, Ckinta 
Earn. 38 Cr. L. J. 100 (b) ; 

165 I. C. 825 : 9 R. N. 96 : 
I. L. R. 1937 Nag. 137 : A. I. R. 1936 Nag. 243, 


S. 500. 

See also (i) Cr. P. C., 1898, S, 195 

( 1 ) ( 6 ). 

(m) Criminal trial. 

S. 501 — Applicability. 

S. 501 applies to a case where there are 
sureties and where through mistake, fraud or 
otherwise, insufficient sureties have been 
accepted. Jure: Karutban Ambalam. 

17 Cr. L. J. 132 : 
33 I. C. 308 ; 18 Mad. 1088 : 
A. I. R. 1916 Mad. 1053. 

S. 502— Cancellation of bail~Appli- 

cationfor — Discharge of surely— Procedure. 

S. 502, Cr. P. C., does not provide for a 
Magistrate discharging a surety so soon as he 
applies. The Magistrate shall issue a warrant 
directing the arrest of the accused, and only 
on the appearance of the accused before him 
does the Magistrate then discharge the surety” 
He cannot discharge the surety before the 
accused appeared or was brought before him. 
Faleh Chand Wadhumal v. Emperor. • 

41 Cr. L. J, 802 : 

^ 43^^- S. 51 : A. I. R. 1940 Sind 136. 

~ -S. 5Q1— Cancellation of bail bond 
application for -Duly of Magistrate. 

.rsisiss: c'rp,” <?rc?ir « 
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such thing as hearing the application on the , 
merits. The presentation of the application 
itself imposes upon the Magistrate the duty of 
issuing a warrant for the arrest of the accused. 
Hence, where a surety after once presenting 
an application for cancellation of his bail- 
bond, fails to appear in person or by pleader, 
such failure cannot deprive him of his right 
to treat the bond as cancelled. When once 
the application is presented and received, 
there is no option left to the Magistrate but 
to act under S, 502, Cr. P. C. In re : Ananl 
Shivaji. 6Cr. L. J. 385: 

9 Bom. L. R. 1285. 

S. 502 — Cancellation of bond, appli- 
cation for — Procedure. 

Where the surety files an application for the 
discharge of his bond, under S. 502 (2), 

Cr. P. C., the propet procedure is for the 
Magistrate to issue a warrant for arrest, 
directing that the person or persons for whom 
he had stood surety should be brought before 
him. It is not right that this surety should 
be called upon to forfeit the bond, ordered to 
pay the amount of the bond or any_ part 
thereof. Tlia Mating v. Emperor. 

38 Cr.L.J. 1010; 

171 I. C. 80 : 10 R. Rang. 130 : 

A. I. R. 1937 Rang. 244. 

S. 502— Scope of— Absence of accused 

— Trial when can proceed — Jurisdiclion. 

S. 502, Cr. P. C. applies only to cases in which 
the Magistrate has issued a summons in the 
first instanee. It does not apply to a case 
where the aecused has been arrested without 
or after the issue of a warrant. When a 
Magistrate has no jurisdicti on to hear a case 
in the absence of the accused, jurisdiction 
cannot be conferred by any consent on the 
part of the accused. Abdul Hamid v. Emperor. 

24 Cr. L. J. 872 : 

75 I. C. 72 : 1923 Pat. 239 : 2 Pat. 793 : 

2 P. L. R. 1 Cr. ; A. I. R. 1924 Pat. 46. 

S. 502 — Warrant of arrest— Surely 

applying for discharge of bond — Forfeiture of 
bond — Procedure. 

Where a surety applies for the discharge of 
his bond and the arrest of the aecused, a Magis- 
trate is not competent to forfeit the bond 
without first proceeding under S. 502 • by 
issuing warrant of arrest against the accused, 
Gurmukh Singh v. Emperor. 27 Cr. L. J, 848 : 

95 I. C. 768. 

S. 503. 

5ee also Cr. P. C., 1898, S. 195. 


-S. 503 — Applicability. 

S, 503 (2) has no application to a Ruling 
Prince of Native State — Fact that he, through 
his Agent, has filed a complaint in British 
India, under Indian States Protection against 
Disaffection Act, against person who wants to 
examine him does not make any difference. 
Diwan Singh v. Muhammad Akram. 

34 Cr. L. J. 797 : 

144 I. C. 510 : 1933 Nag. 226 : 

46 N. L. J. 170 : 29 N. L. R. 315 : 

I. R. 1933 Nag. 243 : A. I. R. 1933 Nag. 226. 
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S. 498. 

Application for bail. 

Bail. 

Granting bail. 

— Granting bail after conviction, effect 

of. 

Granting bail by High Court. 

Proceedings under Criminal Law 

Amendment Act, 1908, Part I. 

Scope. 

Serious cases. 

S. 498. 

See also Cr. P. C., 1898, Ss. 439, 49C, 
497. 

S. 498 — Application for-bail — Right of 

accused to argue in person. 

No accused has right to be allowed to argue 
in person application for bail. Hutchinson v. 
Emperor. 32 Cr. L. J. 1271 : 

134 I. C. 842 : 53 All. 931 : 
1931 A. L. J. 515: 
I. R. 1931 All. 858 : 
A. I. R. 1931 All. 356. 

S. 498 — Bail — Potoers of High Court 

and Sessions Court — Limitations. 

The powers of the High Court or of the 
Court of Session given by S. 498 are not 
controlled by the statutory limitations laid 
down in S. 497 of refusing to release an 
accused person on bail if there appear reason- 
able grounds for believing that he has been 
guilty of an offence punishable with trans- 
portation for life. Those powers are not 
fettered by any rules defining the limits 
within whieh they would be exercised as the 
powers under S, 497 are, but though the 
exercise of the powers under S. 498 is entirely 
left to the discretion of the High Court, the 
High Court is not to act arbitrarily and the 
exercise of the discretion must be based on 
judicial grounds. Bishambar Nath v. Emperor. 

25 Cr. L. J. 1132 : 
81 I. C. 956 : 1 O. L. J. 527 ; 

10 O. W. N. 281: 
A. 1. R. 1924 Oudh 435. 

S. 498— Granting bail — Considerations 

for. 

Bail will not be withheld merely as a 
punishment. But in granting or refusing bail, 
the Courts will take into consideration, 
amongst other things, the question whether the j 
accused, if released on bail, is likely to tamper 
with the prosecution evidence or get up 
false evidence in support of the defence. 
Emperor v. Mohammed Panah. 

36Cr.L.J.7Il ; 
155 I. C. 113 : 28 S. L. R. 47 : 

7 R. S. 186 : A. I. R. 1934 Sind 131, 

S. 498 — Granting bail — Coiisidcrations 

for. 

If the Court is satisfied that there are 
reasonable grounds for believing that no 
case has been or is likely to be made out 
against the accused and there is no reason to 
believe that he will abscond, the Court should 
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ordinarily grant bail. Hardwari Lai Gupta v. 
Emperor. 


33 Cr. L. J. 497 (a) : 
137 I. C. 514 (a) : 33 P. L. R. 331 : 

A. I. R. 1932 Lab. 344. 


^S, 498 — Granting bail — Considerations 

for. 


The factum of commitment to Sessions by 
a Magistrate docs not necessarily give the 
Sessions Judge reasonable grounds for believ- 
ing that the accused has been guilty of the 
offence charged. It does not, therefore, debar 
the Sessions Judge from granting bail to the 
accused. Nisar Ali v. Abdul Hamid. 

36 Cr. L. J. 1141 ; 

157 I. C. 286 : 8 R. Pesh. 18 : 

A. I. R. 1935 Pesh. 101. 


— : S. 498 — Granting bail — Considerations 

for. 

Where one of the accused, under Ss. 307 
and 337, Penal Code, made a confession 
implicating himself and the petitioners and 
the confession was corroborated by such 
of the evidence as was recorded by the 
Magistrate who was inquiring into the case, 
the High Court refused bail, holding that 
the evidence put forward was such, that if 
believed, it would amount to material corrobo- 
ration of the confession. Ashraf Ali v. Emperor. 

16 Cr. L. J. 215 : 

27 I. C. 839 : 42 Cal. 25 : 

A. I. R. 1915 Cal, 784. 


S. 498 — Granting bail — N on-bailable 

offence — D iscretion — In f cr/ erence. 

S. 498 gives the Court of Session and High 
Court very wide powers to admit an accused 
to bail even when he is charged with a 
non-bailable offence. The admission to bail is 
a matter within the discretion of the Sessions 
Judge. In this case the Judge having 
exercised his discretion with proper 
care, the High Court refused to intefere. 
Emperor v. Badri Prasad. 

8 Cr. L. J. 49: 

5 A. L. J. 419 : 1908 A. W. N. 195. 

S. 498— Granting bail — Non-bailable 

offence— Validity for. 

An 'accused person ought to be released on 
bail until reasonable grounds are made on the 
evidence of believing Jiim to be guilty. In re : 
Johur Malt. 4 Cr. L. J. 221 : 

10 C. W. N. 1093. 


S. 498— Granting bail — Power of High 

Court. 

After a Coronor has drawn up an inquisition 
and committed the accused to prison, it is 
only by the intervention of the High 
Court that he can be released oh bail. 
Emperor v. Jogeshaxora Passi. 

1 Cr. L. J. 13: 

7 C. W. N. 889 : 1. L. R. 1931 Cal. 1. 


S. 498 —Granting bail — Poxoer of High 

Court. 1 

No restriction has been placed on the power 
of the High Court to grant bail under S. 498 


V 
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Magislrale, porlion of, when admissible before 
Sessions trial. 

Where an identifier of jjardanashin lady 
•witness has not been put on oath, the state- 
ment of the lady cannot be accepted in 
evidence, as there is no certainty that the 
woman examined is the same who was to be 
examined. Lachhmi Lai v. Emperor, 

23 Cr. L. J. 218 : 
65 I. C. 1002 : 1922 Pat. 159 : 
3 P. L. T. 338 : A. I. R. 1922 Pat. 40. 


S. 503— Jurisdiction. 

Courts in British India cannot issue process 
against or order examination of persons resid- 
ing outside British India. Fazal Rahman Khan 
V, Emperor. 37 Cr. L. J. 618 : 

162 I. C. 270 : 8 R. Pesh. 192 : 
A. I. R. 1936 Pesh. 101. 

S. 503 —Jurisdiction— Issue of commis- 
sion to examine witness in Burma — If can be 
issued. 

Burma has ceased to be part of British 
India and a Magistrate in British India has 
no power to issue commission for the exami- 
nation of a witness in Burma. Sina Thana 
Navana Nachiappa Chetty v. M. Nachiappa 
Chetliar. 39 Cr. L. J. 27 : 

171 1. C. 931 ; 1937 M. W. N. 1132 ; 
46 L. W. 703 : (1937) 2 M. L. J. 902 : 
10 R. M. 413 (2) : I. L. R, 1938 Mad. 455 : 

A. I. R. 1938 Mad. 192. 

S. 503 — Power of High Court to 

issue Commission. 

An application was made on behalf of an 
accused in a criminal case for the issue of a 
Commission or a letter of request for the 
examination of a witness residing in England : 
Held, that the High Court had no authority 
either to issue a Commission or a letter of 
request to the English Courts for the exami- 
nation of a witness in a criminal case. 
Emperor v. Coroporal Allen. 10 Cr. L. J. 571 ; 

4 I. C. 400. 

Ss. 503, 506 — Commission, issue of— 

Court, if can issue commission for examination 
of witnesses. 

It is desirable that the witnesses on whose 
statement the accused is likely to be convicted 
should be examined in the presence of the 
accused so that the latter may get a chance 
of cross-examining him and the Court may 
also have a chance of noticing the demeanour 
of the witness ; but to say that in no case 
a commission should be issued for the exami- 
nation of a witness would be to delete the 
provisions of Ss. 503 and 508. Bala Biix v 
Emperor. 39 Cr. L. J. 732 : 

176 I. C. 558 : 19 P. L. T. 395 ; 
4 B. R. 734 : 11 R. P. 85 : 
A. I. R. 1938 Pat. 366. 

7 SS. 503, 506 — Commission, issue of 
— District Magistrate ordering the trying Magis- 
trate to examine a witness at her house. 


Where the District Magistrate purporting to 
act under S 503, Cr. P. C., ordered a 
Subordinate Magistrate before whom the case 
was pending, to examine one of the wit- 


Cr. P. CODE (1898), S. 506 

nesses in her own house : Held, that the 
order was illegal as S. 503 related to the 
issue of a commission and not to a case 
where the trying Magistrate had to examine 
a witness himself, and that even if the order 
be treated as an order for issue of a com- 
mission, the District Magistrate could not 
pass such an order without reference under 
S. 506 being made to him. Imperator v. Chato. 

10 Cr. L. J. 211 : 
2S. L. R. 8 . 

Ss. 503, 506 — Commission when issued 

—Ch. xl.—C. P. O. O. XXVI, T. I—Diseretioh 
of Court. 

The issue of a commission to examine a 
witness is not a very satisfactory mode of 
proceeding either in civil or criminal cases. 
On the one hand the Court has no opportunity 
of noting the demeanour of the witness and 
on the other of controlling irrelevant and 
unnecessary harassing cross-examination of 
the witnesses. Chapter XL of the Cr. P. C., 
confers a wide discretion on the Court to issue 
Commissions for the examination ofjWitnesses, 
but such discretion should be sparingly 
exercised and only in a cases for real hardship 
and inconvenience having due regard to the 
prejudice which is likely to be thereby caused 
to the opponent. Vishnoo Nainaram v.- 
Dipchand Sitaldas. 27 Cr. L. J. 89 ; 

91 I. C. 393 : 20 S. L. R. 28 : 
A. I. R. 1926 Sind 124. 

S. 506. 

See also Cr. P. C„ 1898, S. 503. 

S. 506— Commission, issue of. 

A Magistrate is not bound to issue a 

commission for the examination of a witness, 
under S. 506, Cr. P. C., if he is of opinion that- 
the evidence of that witness is not necessary 
for the ends of justice. Dinabandhu Banikya v. 
Hasan AH. 31 Cr. L. J. 645 ; 

124 1. C. 325 : 33 C. W. N. 1088. 

S. 506 — ^Pardanashin Ladies — Exemp- 
tion from attendance — Commission for examina- 
tion of witnesses. 

Though pardanashin women and ladies, who 
lead a life of seclusion, cannot claim as a matter 
of course to be examined on Commission, the 
Court should issue Commission for their 
examination in cases where their presence in 
Court is not absolutely necessary. Crown v. 
Chatranbai. 9 Cr. L. J. 249 : 

1 S. L, R. 5. 

S. 506 — ^Rejection of application for 

issue for Commission — Powers' of District 
Magistrate and High Court -Remedy of party — 
District Magistrate, if has jurisdiction. 

The District Magistrate can, in a case which 
is not before him, act only upon the application 
of the trial Magistrate. If the trial Magistrate 
rejects the application for the examination of 
witnesses on commission, then, the only 
remedy open to the aggrieved party is to come 
to the High Court in revision. Saleh v. 
Emperor. 38 Cr. L. J. 127 : 

166 I, C. 45 ; 9 R. S. 119 ; 30 S. L. R. 366 : 

A. I. R. 1936 Sind 221. 
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S. 498 — Proceedings under Criminal 

Law Amendment Act, 1898, Part l~Who can 
grant bail. 

The Sessions Judge has no jurisdiction to 
grant bail to a person accused of an offence, 
in the proceedings in respect of which. Part I 
of the Criminal Law Amendment Act, 1898, 
has been applied by the Local Government. 
In such a case the High Court only can 
grant bail. Emperor v. Lalii Kumar. 

11 Cr. L, J. 219 : 
6LC. 10. 

— — — — S. 498 — Scope — Bail for leave to appeal 
to Privy Council. 

A non-chartered High Court has no power 
either under the Cr. P. C. or in the e.xercise 
of its inherent jurisdiction to release on bail 
a prisoner with whose case it has finally dealt 
merely because he desires to move the Privy 
Council. Piturnal v. Emperor. 

25 Cr. L. J. 672 ; 
81 I. C. 160. 

S. 498 — Scope — Bail for leave to appeal 

to Privy Council. 

After deciding a criminal ease, whether on 
Original, Appellate or Revision side and up- 
holding conviction ,of a prisoner, the Chief 
Court, Punjab, has no power under S. 498, 
to suspend the operation of his sentence and 
to release him on bail, on his asserting hi» 
intention to appeal to His Majesty in Council, 
because (a) The section does not refer to a 
case where the Court is functus officio but 
refers to cases whether the Court has still 
some power left as regards the sentence of 
the accused ; (b) The Cr. P. C. does not pro- 
vide for an appeal to the Privy Council and 
does not provide for the release of the accused 
appealing to the Privy Council. Diwan Chand 
V. Emperor. 8 Cr. L. J. 89 : 

3 P. W. R. Cr. 49 : 15 P. R. Cr. 1908. 

S. 498 — Scope — Bail for leave to appeal 

to Privy Council. 

After the High Court has disposed of an 
application for revision under S. 439, Cr. P. C., 
an accused person who is undergoing a sen- 
tence of imprisonment cannot be let on bail 
under S. 498, Cr. P. C. on the ground that 
he intends to apply to tlic Privy Council for 
special leave to appeal against the order of 
the High Court. The case having been com- 
pletely and finally disposed of by the High 
Court, there remains no ground on which bail 
can be granted. JIanmantrao v. Emperor. 

27 Cr. L. J. 185 : 
91 1. C. 1001 : 21 N. L. R. 161 ; 
A. I. R. 1926 Nag. 228. 

S. 498 — Scope-Bail for leave to appeal 

to Privy Council. 

Between the time of Appellate Court dealing 
finally witli a criminal matter, and the time 
when a successful approach has been made 
t.a th3 Privy Council, the Court in matter.s 
of bail is functus officio. It is only when leave 
to appeal has actually been granted that any 
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question of granting bail, either directly or indi- 
rectly arises. Babu Lai Chaukhani v. Emperor 

166 I. C. 612 ; 
40 C. W. N. 1313 : 9 R. C. 558 : 

I. L. R. 1937 1 Cal. 464 : 
A. I. R. 1936 Cal. 809. 

S. 498— Scope— Bail for leave to appeal 

to Privy Council and pending application for 
leave to appeal. 

After a High Court has dealt with the case 
of an accused in revision, it is functus officio 
and has no jurisdiction under S. 498 to grant 
bail in order that a petition for leave to ap- 
peal may be made to His Majesty in Council 
or until the petition for leave to appeal to 
His Majesty in Council is disposed of. Tulsi 
Tclini V. Emperor. 24 Cr. L. J. 362 ; 

72 I. C. 362 : 50 Cal. 585 ; 
A. I. R. 1924 Cal. 64. 


S. 49? — Scope— Bail pending appeal to 

to Privy Council. 

Once the High Court has passed orders in a 
criminal appeal, it becomes functus officio anA 
has no seisin in the case. The seisin may be 
revived when llie Judicial Committee has 
granted leave to appeal. The power of the 
High Court to deal with an application for 
bail pending decision of appeal to Privy 
Council depends whether it has been directed 
by the Privy Council to do so or not. Once 
leave is granted and seisin taken, S, 493 
expressly empowers the High Court to act in 
tlie matter not on its own motion but on 
behalf of the Privy Council and its jurisdic- 
tion to that limited extent revives. Bawa Faqir 
Singh V. Emperor. 39 Cr. L. !• 982 ; 

177 I. C. 974 : 1938 O. W. N. 1018 (2) ; 

11 R. O. 81 ; 1938 O. L. R. 459 : 

A. I. R. 1939 Oudh 31. 


S. 498— Scope. 

High Court’s power to act under S. 498 is 
entirely unfettered by any condition. Hutchin- 
son V. Emperor. 32 Cr. L. J. 1271 : 

134 1. C. 842 ; 1931 P. L. T. 515 : 
53 All. 931 ; I, R. 1931 All. 858 ; 

A. I. R, 1931 All. 356. 


S. 498— Scope— High Court’s power to 

grant bail after it has dealt with cases. 


S. 498 does not empower a High Court to 
release on bail a prisoner with whose case it 
has finally dealt and with regard to whom, 
therefore, it is fiinclus oyicio. Pitimal -v, Em- 
nrror. 25 Cr. L. J. 672 : 

' 81 I. C. 160. 


S. 498— Scope — Powers of High Court 

— Limitations. 

Although the High Court has no absolute 
discretion in the matter of granting bail under 
S. 498, the discretion must be exereised judi- 
cially, and since the Legislature has chosen to 
entrust the initial stage of dealing with ques- 
tions of bail to Magistrates and while giving 
Magistrates an unfettered discretion of grant- 
in" of bail in all eases except two classes, 
J. c. cases punishable with death and^ cases 
punishable with transporation for life, the 
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S. 510— BeporJ of Chemical Examiner. 

Meagre and cryptic report of Cliemieal Exami- 
ner is hardly of any value. Gaya Kttnwar v. 
Emperor. 35 Cr. L. J. 700: 

148 I. C. 600 : 11 O. W. N. 312 : 
6 R. O. 421 : A. I. R. 1934 Oudh 62. 

S. 510 — Report of Chemical Examiner — 

Value of. 

It can hardly be open to the Courts to render 
S. 510 nugatory by refusing to attack any 
weight to the reports of the Chemical Exami- 
ner even though he is not examined. Aishan 
Bibi V. Emperor. 36 Cr. L. J. 14 : 

152 I. C. 206 : 15 Lah. 310 : 
37 P. L. R. 67 : 7 R. L. 263 : 
A. I. R. 1934 Lah. 150. 

S. 5i0 —Report of Chemical Examiner — 

Fahie of. 

Report of Chemical Examiner though meagre 
and unsatisfactory, admitted by Sessions Judge 
--High Court cannot, in appeal, reject it as 
inadmissible. Gaya Kuiijoar v. Emperor. 

35 Cr. L. J. 700 : 
148 I. C. 600 : 11 O. W. N. 312 : 
6 R. O. 421 : A. I. R. 1934 Oudh 62. 

S. 510 — Scope of.. 

As S. 510 uses the word ‘may’ and not ‘shall,’ 
and the Court has a discretion in the matter. 
Happu v. Emperor. 35 Cr. L. J. 280 : 

146 I. C. 1089 : 1934 A. L. J. 173 : 
6 R. A. 397 : A. I. R. 1933 All. 837. 
S. 511. 

See also (i) Cr. P. C., 1898, S. 310. 

(u) Penal Code, 1800, S. 75. 

S. 511 — Identity. 

An unauthenticated and uncertified document 
called a Finger. Impression Slip, though 
produced by the Police and purporting to 
be a record of police action, is not a public 
document within the definition given in 
S. 74, Evidence Act, and its mere production 
does not, by the operation of S. 78 of that 
enactment, prove that the impressions con- 
tained in it were made by the fingers of the 
person named in the slip as the author of them, 
or that such person was a convict when he 
made them. Emperor v. Sahdeo. 

5 Cr. L. J. 220 : 
3 N. L. R. 1. 

S" 511 — Identity of accused. 

The papillary ridges covering the bulbous 
points of the human finger and thumb with 
which finger impressions are produced, afford 
a surer enterion of identity than any other 
comparable bodily feature. IVhere it is proved 
by competent expert testimony that two such 
imressions, made at different times, however 
far apart, contain several points of agreement 
and no points of disagreement in their jnwiffitE 
no further evidence is necessary to prove 
that they were made by ^the same 
finger. Emperor v. Sahdeo. 

5 Cr. L. J. 220 
3 N. L. R. 1. 
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S. 511— indentity, of fingerprints. 

The previous conviction of an accused person 
is not proved by merely showing, through 
the testimony of a fingermark expert, that 
the fingerprints of the accused taken in Court 
arc similar to those on a paper which pur- 
ports to record certain previous convictions 
of the accused. In order to prove previous 
conviction in such a manner, there must be 
further evidence to identify the latter finger- 
prints as those of the person who was previous- 
ly convicted. Ram Das Singh v. Emperor. 

18 Cr. L. J. 462 ; 
39 I. C. 302 : 21 C. W. N. 469 : 
A. I. R. 1917 Cal. 211. 

S. 511 — Identity, of fingerprints. 

Where a comparison between two finger 
prints is relied on to establish the identity of 
an accused person with a previous convict, it 
should be strictly proved : — (n) that the pre- 
vious print was made by the hand of the 
person who suffered the conviction ; (6) that 
the subsequent print was made by the hand 
of the accused ; (c) that an expert in 
deciphering of finger impressions has found 
several points of agreement, and no points of 
disagreement, in the minutiae of the two 
impressions. Emperor v, Sahdeo. 

5 Cr. L. J. 220 : 
3 N. L. R. 1. 

S. 511 — Proof, of previous convictions. 

It is necessary that if there are previous 
convictions against accused persons, the}' 
should be properly proved before sentences are 
passed on them. In rc : Turimclla Kurmanna. 

17 Cr. L. J. 179 : 
33 I. C. 819 : A. I. R. 1917 Mad. 186. 

S. 511 — Scope. 

The manner in which a previous conviction 
may be proved is not limited to the methods 
laid down in S. 511. Emperor v. Sahdeo. 

5 Cr. L. J. 220 ; 
3 N. L. R. 1. 

S. 512. 

See also Evidence Act, 1872, Ss. 83, 
159. 

S. 512 — Death of witness, proof of. 

Under S. 512, it is incumbent that the death 

of the witnesses must be proved and the 
burden of proving the factum of death is upon 
the party who wishes to tender the evidence. 
The fact of death must be proved like any 
other fact, and a mere report that a certain 
person is dead, is not sufficient. Emperor v. 
Labbai Kulti. 40 Cr. L. J. 437 : 

180 1. C. 605 : 1938 M. W. N. 582 : 
11 R. M. 732 : A. I. R. 1939 Mad. 190. 

S. 512 — Deposition, when can be 

used. 

A deposition recorded under S. 512 can only be 
given in evidence if the deponent is dead, or 
is incapable of giving evidence, or his attend- 
ance cannot be procured without an unreason- 
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Held, that the bail bond should be read as one 
document and the undertaking by the surety 
should be read as referring to the date men- 
tioned in the poftion of the bond signed by 
the accused and that, therefore, the bond was 
rightly forfeited for accused’s default of appear- 
ance. Mappillai Kadir Boiothcr v. Emperor. 

19 Cr. L. J. 687 : 
46 I. C. 47 : A. I. R. 1919 Mad. 945. 

— S. 499 — Bond, csseitlials — Requircnicnts 

regarding lime and place. 

IVliere the surety bond was to the effect that 
“We shall produce (or cause to appear) the 
accused at the Sessions Court whenever called 
upon to do so ”. Held, that the form is not 
illegal so as to deprive the Judge of jurisdic- 
tion on the ground that the bond did not 
specify time and place in accordance with 
S. 499. Man Mohan Chakravarli v. Emperor. 

A. I. R. 1928 Cal. 261. 

S. 499 — Bond, v essentials of-Forfei- 

tnre. 

Bail proceedings are special proceedings about 
which there are specific directions in the Code, 
and they must be strictly followed. S. 499 
states tliat the time and place at which the 
accused is to appear must be mentioned in the 
bond and the second clause of that section 
states that if the accused is to appear in some 
other Court, the bond must expressly say so. 
It is not open to Courts to depart from these 
express provisions. Where there is no mention 
in the surety bond of the Court in which the 
accused is to appear, the bond cannot be 
enforced. Emperor v, Chiniaram. 

38 Cr. L. J. 100 (b) : 
165 I. C. 825 : 9 R. N. 96 ; 
I. L. R. 1937 Nag. 137 : 
A. I. R. 1936 Nag. 243. 

S. 499— Bond— Forfeiture of. 

Bond for appearance of accused by surety only 
— Surety failing to produce accused — Bond 
can be forfeited. Rcoli Prasad v. Emperor. 

36 Cr. L. J. 297 : 
153 I. C. 155 (1) : 
7 R. A. 452 : 4 A. W. R. 778 : 
A. I. R. 1934 All. 1046. 

S. 499~Bond and forfeiture of. 

Where the sureties were well aware of the 
terms on which they had undertaken to furnish 
security for the due appearance of the accused, 
as the terms were set out in the bond wliich 
they signed, and they knew that they were 
responsible for his appearance not only in his 
Court, but in such Court as the High 
Court might direct him to attend in order to 
surrender to his bail and they fail to produce 
the accused before the Court according to the 
directions of the High Court, there is a forfei- 
ture of the bond. Adkoo v. Emperor. 

40 Cr. L. J. 464 : 
180 I. C. 608 : 11 R. M. 387 : 
I. L. R. 1939 Nag. 170 : 
A. I. R. 1938 Nag. 420. 

S. 499— Bo7?d taken bij Police— Necessary 

condition of. 

The wording of Ss. 499 and 514 make it 
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abundantly clear that a Police Officer in charge 
oi a l olice Station has power to make it a 
condition of a bond that the accused person 
shall attend before the Police at the time and 
place mentioned in the bond, and that if he 
fails to so attend and a Magistrate of the 1st 
class is satisfied that the bond has been 
forfeited, any person bound by the bond can 
be called upon to pay the penalty thereof. 
Emperor v. Kanshi Ram. 14 Cr. L. J. 631 • 
21 I C. 679 : 22 P. R. 1913 Cr. ; 

6 P. L. R. 1914 ; 6 P. W. R. 1914 Cr. 

S. 499— Bond withozit date— Notice 


of date to accused and surety — Necessity of 


If no day is specified in the bond but the day 
is to be a day of which notice is to be given 
thereafter, reasonable notice must be given to 
enable both the accused and the surety to 
attend. Fateh Chatid Wadlmmal v. Emperor. 

41 Cr. L. J. 802 : 

189 I. C. 800 ; 1940 Kar. 479 : 

13 R. S. 51 : A. I. R. 1940 Sind 136. 


S. 499 — Bond — Valid conditions. 

There is no irregularity in the High Court 
directing that the sureties shall be responsible 
for the production of an accused person on 
bail in the High Court and for his subsequent 
production in the Court of the District Magis- 
trate of the district where he was tried to hear 
the reserved judgment in his appeal. Such a 
bond is valid. Adkoo v. Emperor. 

40 Cr. L. J. 464 : 
180 I. C. 608 : 11 R. M. 387 : 
I. L. R. 1939 Nag. 170 ; 
A. I. R. 1938 Nag. 420. 

S. 499— Breach of bond — What is. 

The fact that the surety did not produce the 
accused in a totally different Court even 
supposing he had undertaken to produce him 
in a particular Court, is not a breach of the 
bond and the surety is not liable. Emperor v. 
Chintaram. 38 Cr. L. J. 100 (b) ; 

165 I. C. 825 : 9 R. N. 96 : 
I. L. R. 1937 Nag. 137 : 
A. I. R. 1936 Nag. 243. 

S. 499 — Scope. 

Tlie provisions of S. 499 are not exhaustive 
and do not override the inherent powers of the 
High Court in matters of bail. There are no 
restrictions on tlie High Court in the matter 
of imposing conditions on which it grants bail. 
Adkoo V. Emperor. 40 Cr. L. J. 464 : 

180 I. C. 608 : 11 R. M. 387 : 
I. L. R. 1939 Nag. 170 : 
A. I. R. 1938 Nag. 420. 


S. 499— Surety — Liability of— Nature 

of. 

When an accused person is released on 
bail with sureties, the sureties should ordinari- 
ly be made jointly and severally liable for 
the same amount as the accused, and cannot 
be ”madc liable for more. The total of the 
sums recovered frbm them must not exceed 
this amount. Emperor v. Kaung Nga. 

1 Cr. L. J. 475 ; 

2 L. B. R. 235. 
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matter of fact everybody knows it was nothing 
of the kind, and at the time the witnesses 
gave their evidence, the question of recording 
a deposition under S. 512, Cr.P. C., was 
never intended. Sheoraj Singh v. Emperor. 

27 Cr.L.J. 874 : 
96 I. C. 122 : 24 A. L. J. 394 : 
48 All. 375 : A. I. R. 1926 All. 340. 

S. 512 — ^Proceeding under, if inquiry 

or trial under S. 517. 

A proceeding under Sub-s. (1) of S. 512 is 
neither an inquiry nor a trial within the 
meaning S. 517 of the Code. Valliappa Chetly 
V. Joseph. 25 Cr. L. J. 666 (b) : 

81 I. C. 154 : 2 Bur. L. J. 85 : 
A. I. R. 1923 Rang. 248. 

S. 512 — Procedure. 

Before an exception can be availed of, the 
conditions prescribed by the Statute must be 
strictly complied with under S. 33, Evidence 
Act. Strict proof of the conditions required in 
that section is insisted on, especially in 
criminal cases. Emperor v. Lubbai Kutli. 

40 Cr. L. J. 437 : 
180 I. C. 605 : 1938 M. W. N. 582 : 
11 R. M. 732 : A. I. R. 1939 Mad. 190. 

S. 512 — Procedure. 

The fundamental rule is that statements made 
against a person in his absence cannot be used 
as evidence against him in a criminal trial. 
Exceptions to that fundamental rule can only 
be created by Statute, and when a Statute per- 
mits something to be done which a fundamental 
rule prohibits, that something can only be 
done by strict compliance of the Statute which 
creates the exception. Sheoraj Singh v. 
Emperor. 27 Cr. L. J. 874 ; 

96 I. C. 122 : 24 A. L. J. 394 : 
48 All. 375 : A. I. R. 1926 All. 340. 

S. 512 — Procedure. 


Where a witness is examined at a criminal 
trial, his depositions cannot be subsequently 
used at the trial of another accused who is 
absconding, if the procedure laid down in 
S. 512 is not observed. It is not the law that 
for the purpose of being used under S. 512, 
the depositions of witnesses must be recorded 
over again in a separate proceeding. It will 
suffice if at the commencement of the hearing 
the prosecutor brings to the notice of the 
Court the fact that such a person is abscond- 
ing, examines a witness or witnesses to prove 
that fact and obtains a direction of the 
Court that the evidence about to be taken 
IS being taken for the purpose of being 
necessary, against the absconder under 
S. 512 as well as against the person present 
and under trial. Emperor v. Baharuddin. 


39Cr.L.J. 281(b) 
173 I. C. 230 : 16 Pat, 116 
4 B. R. 225 : 10 R. P. 390 
^•^•^•1938 Pat. 4! 
S. 512— Scope and object. 

S. 512, which empowers a Magistrate to tnl 
osence of the accused, enacts an exceptio 


Cr. P. CODE (1898), S. 513 

to the principle embodied in S. 33, Evidence 
Act, namely that the evidence of a witness 
which a party had no right and -opportunity 
to cross-examine,, is not legally admissible. 
Emperor v. Labhai Kutti. 40 Cr. L. J. 437 • 
180 I. C. 605 : 1938 M. W. N. 582 ; 

11 R. M. 732 : A. I. R. 1939 Mad. 190. 

S. 512(1) — ^Finding of abscondence — 

Necessity of. 

A proceeding under S. 512 (1) is neither an 
inquiry nor a trial within the meaning of 
S. 517. The Magistrate has no jurisdiction in 
the proceedings under S. 512 (1) to come to 
any finding of fact to the prejudice of the 
accused in the latter’s absence, except the 
necessary preliminary finding, warranted by 
the terms of the section, that the accused had 
absconded and there was no immediate pros- 
pect of arresting him. In arriving at a finding 
as to the accused’s guilt of the offence with 
which he was charged in the first information 
report, the Magistrate exercises a jurisdiction 
which is not vested in him. Therefore, if an 
order for delivery is made by the Magistrate, 
it must be for delivery to the person entitled 
to the immediate possession of the property 
having regard to the indisputable or admitted 
facts, leaving the parties to fight out their 
case in the Civil Court. U Ba Hlaing v. Bala- 
bux Sodani. 38 Cr. L. J. 3 58 : 

167 I. C. 245 : 14 Rang. 633 : 

9 R. Rang. 305 : A. I. R. 1937 Rang. 42. 

S. 512 (2) — Enquiry — Necessity of. 


It is in contradistinction with Sub-s. (2) of 
S. 512, under which there has to be an inquiry 
whether an offence punishable with death or 
transportation has been committed or not by 
some unknown person. U. Ba Hlaing v. Bala- 
bitx Sodani. 38 Cr. L. J. 358 : 

167 I. C. 245 : 14 Rang. 633 : 

9 R. Rang. 305 : A. I. R. 1937 Rang. 42. 

S. 512 (2) — Order of disposal of pro- 
perty tinder — Whether appeal lies'. 

An order made at the conclusion of 
proceedings under S. 512 (2) for . disposal of 
property produced before the Court, is made 
under S. 523, and not under S. 517, and 
therefore, no appeal lies against such order- 
17 Ba Hlaing v. Balabux Sodani. 

38 Cr. L. J. 358 : 

167 I. C. 245 : 14 Rang. 633 : 

9 R. Rang. 305 ; A.T. R. 1937 Rang. 42. ^ 


-S. 513 — Surety — Liability of. 


The surety or sureties must have a personal 
stake in seeing that the accused carries out 
his obligation. In the matter of : Suraj Narenn. 

^ 36 Cr.L.J. 730 

155 I. C. 430 : 14 Pat. 442 
16 P. L. T. 223 : 7 R. P. 586 
A. I. R. 1935 Pat. 195. 


S. 513— Surely for appearance— Lia- 
bility of. 

Surety bond agreeing to forfeit amount on 
accused’s failure to attend — Accused abceond- 
ing but surety amount realised from accused s 
property — Surety is not relieved of his lia- 
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S. 503 —Commission for witness, 

Icgaliltj of. 

An ofTicer appointed as Additional District 
Magistrate and authorised to exercise all the 
powers of a District Magistrate as contained 
in Sell. Ill, Part V (18) is empowered to issue 
a commission under S. 503 for the examina- 
tion of a witness within his own jurisdiction. 
Bahadur AH v. Emperor. 24 Cr. L. J 622 • 
73 I. C. 510 : A. I. R. 1923 Lah. 158'. 

S. 503— Commission, issue of — Assis- 
tant Mint Master of Calcutta Mint, whether 
expert toitness. 

The Assistant Mint Master of the Calcutta 
Mint is an c.xpert witness with regard to coin 
and instruments for coining and a Magistrate 
does not act illegally in allowing him to be 
examined on commission instead of insisting 
on his personal attendance. Gilli v. Emperor. 

26 Cr. L. J. 1232 : 
88 I. C. 848 : 2 O. W. N. 377 : 
12 O. L. J. 497 : A. I. R. 1925 Oudh 616. 

S. 503 — Commission, issue of— Case of 

wrongful restraint by obstructing path— No notice 
taken by Magistrate of Commissioner’s report or 
evidence. 

The petitioners had been convicted of wrong- 
fully restraining the complainant by obstruct- 
ing a path along whicli he was entitled to 
pass. They applied for a local inquiry and 
the Magistrate ordered a local inquiry by a 
Pleader who ultimately made a report but no 
notice was taken either of the report or of any 
evidence on which it may have been based : 
Held, that the Magistrate had no authority to 
issue the commission, and the accused must 
have been seriously misled by it, for they 
must have thought that the Magistrate would 
pay attention to its result and they might 
w’ell have refrained from producing wit- 
nesses ; and that, therefore, they should have 
a further opportunity of adducing evidence. 
Mohar Khan v. Gayz-ud-Din Sheikh, 

15 Cr. L. J. 302 : 
23 I. C. 510 : 18 C. W. N. 339 : 
A. I. R. 1914 Cal. 478. 

S. 503— Coni7nissio7i, issue of— 'Commis- 
sion for examination of zoitness — Court, discre- 
tion of. 

S. 503, Cr. P. C,, empowers a District Magis- 
trate to issue a commission for tlic examination 
of a witness whose evidence is necessary if his 
attendance cannot be obtained without un- 
reasonable expense. The District Magistrate 
is given a discretion in the matter of issuing a 
commission. Parma Nand v. Emperor. 

25 Cr. L. J. 652 ; 
811. C. 140: 4L. L.J. 538 : 
A. I. R. 1923 Lah. 73. 

S. 503 — Commission, issue of — Refusal 

to exeeutc eommission, legality of — ■ Court’s 
diserelion to examine zoitness by commission or 
summons. 
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SS^whem\hl^"^^ pro- 

witness 

witness before hjm and to take down his 
evidence or to delegate his functions under the 
commission to any officer subordinate to him 
and competent to execute the commission, and 
m that case, such officer must proceed to the 
place where the witness is or summon the 
witness before him and take down his evidence, 
the fact that the powers to execute the com- 
mission cannot be delegated to a Magistrate 
subordinate to a State does not absolve such 
officer from the duty of executing the commis- 
sion or of procuring its execution in accordance 
with law. It is for the Magistrate to decide 
whether he w'ould summon witnesses residing 
in a Native State in Court to record their 
statements or whether he would issue a com- 
mission, and if the Magistrate has decided upon 
the latter course, it is not within the discretion 
of the Agent to the Governor-General to whom 
the commission is issued to decline to execute 
the commission on the ground that there 
exist other possible means for examining the 
witnesses. Sikandar v. Emperor. 

29 Cr. L. J. 202 : 

106 I. C. 794 : 9 Lah. 347: 

30 P. L. R. 188 : A. I. R. 1928 Lah. 76. 


■ S. 5Q2— Commission, issue of — Remand 

order directing reeor ding of evidence by commis- 
sion — Magistrate recording evidence himself, 
legality of. 

It is not illegal on the part of a Magistrate to 
record the evidence of witnesses himself when 
the remand order directs to have the evidence 
recorded by means of commission. Even if 
such a procedure be irregular, the irregu- 
larity is one curable under the provisions of 
S. 537. Sikandar v. Emperor. 

30 Cr. L. J. 948 : 

118 I. C. 643 : I. R. 1929 Lah. 803 : 

11 L. L. J. 370 : A. I. R. 1929 Lah. 10. 


S. S02— Commission, when issued. 

Ss. 503 and 500 should be used sparingly 
and only in clearest possible cases-— Witness 
temporarily ill is no ground for examining him 
on commission. Mohammad Shaft v. Emperor. 

33 Cr. L.J. 942: 

140 I. C. 291 ; 13 P. L. T. 345 : 

I. R. 1932 Pat. 298 : A. I. R. 1932 Pat. 242. 


S. 503— Complainant pardanashin 

lady, examination of, on commission — 
Complainant, whether witness. 

A pardanashin complainant may be examined 
by Commission under S. 503. Cr. P. C., the terms 
of that section are very wide. They refer 
not only to an enquiry and a trial, but to 
any other" proceedings. The section authorizes 
the examination of any witness, and a com- 
plainant is certainly a witness. Abhoyeswari 
V. Kishori Mohan Banerjec. 15 Cr. L. J. 348 : 

23 I. C. 700 : 18 C. W. N. 1020 : 
42 Cal. 19 ; A. I. R. 1914 Cal. 479. 


Once a commission has been issued by a 
District Magistrate or other Court mentioned 
in S. 503, Cr. P. C. to an officer representing 
the British Indian Government in a Native 


S. 503— Identifier of pardanashin 

vitness not put on oath— StatemetU, whether 
Mssible-Statement made before Committing 
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the bond, the orders cannot be supported. 
Birendra Nath Bakshi v. Emperor. 

36 Cr. L. J. 888 : 
155 I. C. 1120 : 7 R. C. 687 (1) : 
A. I. R. 1935 Cal. 336 (1). 

S. 514— Bail-bond — Forfeiture — Ground. 

Where a person enters into a personal bail- 
bond binding himself to appear before the 
Court of a particular Magistrate, the fact that 
he fails to appear before a Magistrate other 
than the one named in the bond is no ground 
for directing forfeiture of the bond. Mahabir 
Pande v. Emperor, 21 Cr. L. J. 632 : 

57 I. C. 456 : 18 A. L. J. 631 : 
2 U. P. L. R. All. 301 : 
A. I. R. 1920 All. 206. 


•S. 514— Bail-bond— Forfeiture. 


Where the term of a bail-bond was to surren- 
der the accused persons to the District Magis- 
trate on the day of decision or within the three 
days after or on such other date as the District 
Magistrate might direct : Held, that the 
surety had the three alternatives and the 
bond could not be forfeited unless the Magis- 
trate had fixed a date for the production of the 
accused. Bishambar Mahton v. Emperor. 

32 Cr. L. J. 121 : 

128 1. C. 348 : 11 P. L. T. 578 : 

I. R. 1931 Pat, 44. 


S. 514 — Bail-bond — Forfeiture. 

Where the words used in a bail-bond executed 
after the date of hearing had been fixed, were 
indul Halab' (on call) and proceedings were 
taken under S. 514, against the sureties with- 
out giving them notice of the date of trials : 
Held, that in the absence of evidence on the 
point, it was not unreasonable to infer that the 
sureties and the executant might have under- 
stood that the date of trial would be intimated 
to them, and there was no forfeiture of the 
bond as no such intimation was given to them. 
Rajbansi Bhagat v. Emperor. 31 Cr. L. J. 605 : 

124 I. C. 85 : 11 P. L. T. 575 : 

A. I. R. 1929 Pat. 658. 

S. 514 — Bail-bond without jurisdic- 
tion. 


The petitioner against whom a warrant of 
arrest had been issued by the District Magis- 
trate of Budaun appeared before First Class 
Magistrate at Bareilly and applied for bail. 
His application was granted and a personal 
bond was taken from him. He failed to appear 
at Budaun and the District Magistrate of 
Budaun forfeited the bond and ordered attach- 
ment and sale of his movables : Held, that the 
order forfeiting the bail-bond and ordering sale 
of the petitioner’s movables was wholly illegal^ 
inasmuch as the District Magistrate of Bareilly 
had no jurisdietion to take the bail-bond. 
Lai Bahadur v. Emperor. 31 Cr. L. J. 2 : 

120 I. C. 194 : 1930 A. L. J. 199 : 

52 All. 94 : A. I. R. 1929 All. 914. 

S. 514— Bail-bond without jurisdic- 

lion. 


Where a Magistrate without jurisdiction 
obtains a bail-bond from an accused person for 
his appearance before another Court outside 


his jurisdiction and it transpires that the 
Magistrate was not competent either to admit 
the accused to bail or to secure a bail-bond 
from him, the bail-bond or personal recogniz- 
ance of the accused is a nullity. Lai Bahadur 
V. Emperor. 31 Cr. L. J. 2 : 

120 I. C. 194 : 1930 A. L. J. 199 : 

52 AH. 94 : A. I. R. 1929 All. 914. 

S. 514 — Bond for. appearance — 

Forfeiture of. 

The bonds were executed by the accused for 
the appearance before certain Court, in the 
prescribed form. The bonds did not specify 
the place where the accused were required to 
appear and were also not signed by the accus- 
ed. On a certhin date the Court sat at a 
different place than usual, and the accused 
not having appeared before it, the bonds 
were forfeited under S. 514. It did not appear 
from the order-sheet that the accused had 
knowledge of the change of venue : Held, that 
the order of forfeiture must be set aside under 
the circumstances. Imarat Mallik v. Emperor. 

39 Cr. L. J. 473 : 

174 I. C. 823 : 10 R. C. 728 : 

A. I. R. 1938 Cal. 255. 

S. 514— Bond for appearance— Jurisdic- 
tion. 

Where the accused gave a personal bond for 
appearance before a Magistrate and failed to 
appear before him on the date fixed and a 
notice was issued to him to show cause why 
the bond should not be forfeited and in the 
meantime the case was transferred to another 
Magistrate : Held, that the latter Magistrate 
had no jurisdiction to order the forfeiture of 
the bond under S. 514. In re : Mir Husen 
Abdul Rahman. 15 Cr. L. J. 295 (b) : 

23 I. C. 503 : 16 Bom. L. R. 84 : 

A. I. R. 1914 Bom. 3. 

S. 514 — Bond for good behaviour — 

Forfeiture 

Before ordering forfeiture of a security bond 
for good behaviour, a Magistrate is bound to 
hold an inquiry after giving notice to the 
sureties as to whether the person for whose 
good behaviour the security was given has 
committed any offence. Moslem Mandal v. 
Emperor. 27 Cr. L. J. 1293 ; 

981. C. 189 : 44 C. L.J. 170 : 

54 Cal. 134 ; A. I. R. 1926 Cal. 1224. 

S. 514— Bond for good behaviour— Con- 
fiscation, time for. 

If a Magistrate trying an accused is aware 
that the latter has already been made to 
furnish security for good behaviour, and on 
convicting him, passes no order as to the 
security bond, no other Magistrate can, in sub- 
sequent proceedings, confiscate the bond. One 
M. S. was bound over under S. 110 and was 
made to execute a bond for Rs. 500 with two 
sureties, on the ground that he was a. habitual 
thief and dacoit. Before the expiry of the 
bond, he was convicted and sentenced under 
S. 19, Act XI of 1878, for possession of a 
chhavi. When the chhavi was found, there was 
a strong suspicion that M. B. was actually on 
a marauding expedition ; Held, that the con- 
viction of M. S. rendered the sureties liable 
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— S. 507 — Scope of. 

S. 507 which is one of the sections contained 
in Chap. XL, provides for the inspection of 
depositions taken on commission. It is open 
to a person accused in a warrant case, to 
refrain from putting in anj^ interrogatories 
when the commission is first issued, and to 
appl}' at a later stage, for re-issue of the 
commission together with his cross-interro- 
gatories. P. G. Dombrain v. Somcswar 
ChoiidhiiTii. 36 Cr. L. J. 239 ; 

152 I. C. 1005 (b) : 38 C. W. N. 673 : 
59 C. L. J. 377 : 61 Cal. 824 : 7 R. C. 341 : 

A. I. R. 1934 Cal. 698. 

S. 509 — Deposition of medical 

witness. 

The failure of a Committing Magistrate to 
append a certificate to tlie deposition of a 
medical witness has not the effect of making 
the evidence inadmissible if it otherwise 
appears that the statement was recorded 
and attested by the IMagistrate in the 
presence of the accused. Nmoab v. Emperor. 

34 Cr. L. J. 443 : 
142 I. C. 577 : I. R. 1933 Lah. 213 : 

A. I. R. 1933 Lah. 131. 

S. 509 — Medical witness, evidence of — 

Examination of medical toiiuess in Sessions 
Court, necessity of, if evidence appears deficient 
or requires explanation or elucidation. 

The statement of a medical witness, taken 
and attested by a Magistrate in the presence 
of the accused, is admissible as evidence in the 
Sessions Court, although the medical witness 
is not himself called. It ought, therefore, to 
be recorded with the utmost care and accuracy. 
Such evidence should be carefully scrutinized 
by the Sessions Judge ; and if it appears that 
the deposition is essentially deficient or 
requires further explanation or elucidation, 
the Judge should summon and examine the 
witness. Bharal v. Emperor. 

18 Cr. L.J.380; 
38 I. C. 764 : 20 O. C. 61 : 
A, I. R. 1917 Oudh 288. 

S. 509 — Scope of. 

S. 509 is not intended to be applied when 
the medical witness is present in Court. 
In re : Itangappa Goundan. 37 Cr. L. J. 471 ; 

161 1. C. 663 : 1936 M. W. N. 110 : 
43 L. W. 305 : 70 M. L. J. 447 : 59 Mad. 349 : 
8 R. N. 845 : A. I. R. 1936 Mad. 426. 

S. 510 — Certificate of Chemical 

Examiner — Evidentiary value. 

Where all that is on the record of a case is 
a little scrap of paper on which it is written 
in somebody’s handwriting that the Chemical 
Examiner’s report shows that the packets in 
question contained cocaine, it is not legal 
evidence and cannot be a substitute for the ' 
original certificate or at least for a copy of it 
certified by the Magistrate as being a true 
copy. The provisions relating to the 
production of a report by the Chemical | 
Examiner in place of the Chemical Examiner’s j 
own personal appearance in Court are special I 


Cr. P. CODE (1898), S. 510 


provisions of the 
strictly adhered to. 


be 


Cr. P. C., and must 
Peary Lai v. Emperor. 

11 R L ^167 n ’.^ORL: R. 788 I 

11 R. L. 167 (1) : A. I. R. 1938 Lah. 496. 


S. 510 — Duty of Court. 


Court has discretion of admitting report of 
L-hemical Examiner without requiring officer 
to be exanained in Court— But Court should 
not admit it, if report is inadequate, unless 
officer submits bill and satisfactory report. 
Gaya Kunwar v. Emperor. 35 Cr. L. T. 700 : 

148 I. C. 600 : 11 O. W. N. 312 • 
6 R. O. 421 : A. I. R. 1934 Oudh 62. 


S. 510— Expert certificate —/ddnimibi- 

lity of — Bones, identity of. 

A certificate of a Professor of Anatomy at 
a Medical College, as to the identity of certain 
bones submitted to him, is not per se admissi- 
ble in evidence at a criminal trial apart from 
special authority like S. 510. The certificate 
must be proved by examining the Professor 
as a witness. Ahila Manaji v. Emperor. 

26 Cr. L. J. 339 ; 

84 I. C. 643 : 24 Bom. L. R. 803 : 

47 Bom. 74 : A I. R. 1923 Bom. 183. 


S. 510 — Opinion of Imperial Serologist. 

Opinion of Imperial Serologist is entitled to 
great weight. Ghirrao v. Emperor. 

34 Cr. L. J. 1009 : 
145 1. C. 470 ; 10 O. W. N. 1108 ; 
6 R. O. 53 : A. I. R. 1933 Oudh 265. 


S. 510— Report of Chemical Exami- 
ner — .Acceptance, xoithout cross-examination. 

The acceptance of the mere written report of 
the Chemical Examiner as evidence in crimi- 
nal cases without subjecting him to cross- 
examination is dangerous. Ujagar Singh v. 
Emperor. 40 Cr. L. J 576 : 

181 1. C. 864 : 11 R. L. 895 : 
41 P. L. R. 493 : I. L. R. 1939 Lah. 206 : 

A. I. R. 1939 Lah. 149. 

S. 510— Report of Chemical Examiner. 

Admitted without putting him in witness-box 
— Accused not objecting— Report is rightly 
admitted. Emperor v. Bachcha. 

36 Cr. L. J. 362 : 
153 I. C. 472 : 7 R. A. 507 (2) : 
A. I. R. 1934 All. 873. 


S. 510— Report of Chemical Examiner- 

Appeal. 

Under S. 510 any document purport!^ to be a 
report under the.hand of a Chemical Examiner 
upon any matter duly submitted to him for 
examination and report may be used as evr- 
dence in any inquiry, trial or other proceed- 
ing It is a piece of evidence that does not 
require any formal proof, but at the same time 
it must be tendered as evidence and used as 
such, so that the accused may have a chance 
S questioning the identity of the packets' 
submitted to the Chemical Examiner. Wah 

V. ..fl a: tl im ; 

A. 1. R. 1924 All. 193. 
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whether the omission has caused prejudice 
to the party. Namdeo v. Emperor. 

40 Cr. L. J. 23 : 
178 I. C. 207 : 1938 N. L. J. 79 : 
11 R. N. 210 : A. I. R. 1938 Nag. 275. 

S. 514 — Deject in procedure — Effect of. 

Therefore, where a Magistrate calls upon a 
person subject to a bonddo show cause under 
S. 514 merely on a Police report and takes 
evidence on oath after the order is issued, 
he acts without jurisdiction, and the pro- 
ceedings must be set aside even though, as 
a matter of fact, the person is not prejudiced 
in any way by the procedure adopted. 
Krishna Narain Singh v. Emperor. 

23 Cr. L. J. 478 : 
67 I. C. 830 : 3 P. L. T. 381 : 
A. I. R. 1922 Pat. 242. 

S. 514 — Defect in procedure — Effect of. 

Where the Magistrate has failed to follow 
the procedure under S. 514 in holding 
the surety to his bond liable without 
calling upon him to show cause why the 
penalty should not be paid, although such 
an omission is not justifiable, yet if the facts 
show that such an omission has not occasioned 
any failure of justice, it is sufficient to prevent 
interference in revision. Ram Bilas Sharma 
V.' Emperor, 41 Cr. L. J. 214 : 

185 I. C. 598 : 6 B. R. 221 : 
21 P. L. T. 194 : 12 R. P. 429 : 
A. I. R. 1940 Pat. 375. 

S. 514 — Distress, use of. 

The word ‘distress’ is used only %vith 
reference to tangible movable property. 
Secretary Stale v. Sengammal. 

18 Cr. L. J. 1 : 
36 I. C. 83 : 4 L. W. 613 : 
1917 M. W. N. 105 : A. I. R. 1917 Mad. 748. 

S. 514 — ^Enforceability. 

Criminal Court cannot take bond for pro- 
duction of minor before District Judge — 
Under S. 514 only the Court which has 
taken the bond that can enforce it and District 
Judge cannot take action on bond. Kanshi 
Ram V, Emperor. 34 Cr. L. J. 952 (1) • 

145 I. C. 270 : 6 R. L. 90 : 
A. I. R. 1933 Lah. 678 (1) . 


S. 514— Forfeiture of bond— Limita- 
tion for. 

The Cr. P. C., nowhere lays down any limi- 
tation as to when action should be taken 
under S. 514. A Magistrate, therefore, who 
does not proceed at once to take steps to 
forefei'*! the recognizance, can do so subse- 
quently. Emperor v. Raja Ram. 

1 Cr. L. J. 564 : 

I. L. R. 26 All. 202. 


or eil. 


S. 514 Jurisdiction — Court competent 


The proper Court to direct the forfeiture o 
bail-bond is the Court before which the accus 
was bound by the bond to appear and the f 
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feiture must be established to the satisfaction 
of such Court. Maung Ngc v. Emperor. 

26 Cr. L. J. 389 : 
84 I. C. 933 : 2 Rang. 581 : 
A. I. R. 1925 Rang. 153. 

S. 514 — Jurisdiction. 

A Migistrate is not prevented from taking 
steps under S. 614 of the Code in cases in 
which a breach of the peace has been committed 
and the parties acting privately compound 
the offence. Emperor v. Raja Ram. 

1 Cr. L. J. 564 : 
I. L. R. 26 All. 202. 

f 

S. 514 — Jurisdiction — Court competent to 

forfeit. 

In the case of a bond for appearance before a 
Court, the Tribunal empowered to forfeit it 
is that Court, and no other Court has jurisdic- 
tion to do so. Hira Lai Sahu v. Emperor. 

10 Cr. L. J. 248 : 
3 I. C. 113. 

S. 514 — Jurisdiction to forfeit, when 

arises. 

The jurisdiction of the Magistrate to take 
proceedings under S. 514 arises as soon as he 
is satisfied prijna /acre that the bond has been 
forfeited. Namdeo v. Emperor. '40 Cr. L. J. 23 : 

178 I. C. 207 : 1938 N. L. J. 79 : 
11 R. N. 210 : A. I. R. 1938 Nag. 275. 

S. 514 — Jurisdiction when arises. 

There is nothing in S. 514 to debar a Magis- 
trate, who has convicted a person of an offence 
which involves the forfeiture of the bond, from 
subsequently taking action against the person 
by forfeiting the bond in question. Miram 
Shah V. Emperor. 37 Cr. L. J. 849 : 

163 I. C. 443 ; 9 R. Pesh. 2 : 
A. I. R. 1936 Pesh. 141. 

S. 514 — Jurisdiction. 

Where a surety executed a bond for 
appearance of a certain accused before the 
Court of Sessions, and an order -was made by 
a Deputy Magistrate that the bond be forfeited 
as the accused failed to appear : Held, that 
the Deputy Magistrate had no jurisdiction to 
make the order. Hira Lai Sahu v. Emperor. 

10 Cr. L. J. 248 ; 
3 I. C. 113. 

S. 514 — Liability under bond. 

Where a bond has been given in Court for 
compliance of its order, the liability of the 
obligor is not discharged simply because the 
trial Court has passed the order in his favour 
where such order is reversed in appeal. Maung 
Po Cho V. Maung Shwe Kin. 30 Cr. L. J. 346 : 

114 I. C. 682 : 1. R. 1929 Rang. 74 : 

A. I. R. 1928 Rang. 310. 

-S. 514 — Notice — Necessity of. 

A bail-bond given for the appearanee of a 
person aceused who was to remain in hospital 
was forfeited. The sureties alleged that they 
were not allowed to exercise any control over 
the movements of the accused person, there 
being a Police guard at the hospital : Held, 
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able amount of delay, expense or inconvenience. 

Bhika^v. Emperor. 25 Cr. L. J. 95 ; 

76 I. C. 31 : A. I. R. 1924 Lah. 605. 

^ S. 512 — Deposition, when can be «sed. 

S. 512 will apply only where the witness is 
dead or cannot be procured. Rakhia v. Em- 
peror. 12 Cr. L. J. 214 : 

10 I. C. 119 : 157 P. L. R. 1911: 

56 P. W. R. 1911 Cr. 

— S. 512 — Deposition, when can be used. 

Statements previously made by a witness to 
Magistrates and recorded in the absence of the 
accused, cannot be treated as evidence in the 
Sessions Court if the witness is living and 
can be procured. Rakhia v. Emperor. 

12 Cr. L. J. 214 : 

10 I. C. 119 ; 157 P. L. R. 1911 : 

56 P. W. R. 1911 Cr. 

S. 512 — Depositioir, when can be used. 

When two witnesses, who have given evidence 
at a previous trial against persons then on 
their trial, happen to have referred in tlie 
course of their evidence at the trial to a 
person who is absconding and is subsequently 
tried, their statements cannot be read at the 
subsequent trial of the accused who was then 
absconding, merely because they happen to 
be absent and cannot give evidence. Sheoraj 
Singh V, Emperor. 27 Cr. L. J. 874 : 

(96 I. C. 122 : 24 A, L. J. 394 : 

48 All. 375 : A. I. R. 1926 All. 340. 

S. 512— Finding of abscondence — 

Nature of. 

A Magistrate before recording evidence under 
S. 512, Cr. P. C., took the statements of two 
constables who had searched for the accused 
and had not been able to find him and also 
issued a proclamation against the accused under 
S. 87 of the Code : field, that the require- 
ments of S. 512, C. P. C., had been fulfilled 
and that evidence had been properly recorded 
under that section . Dana Ram v. Emperor. 

27 Cr. L. J. 247 : 

92 1. C. 423 : 6 Lah. 489 ; 

A. I. R. 1926 Lah. 83. 
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rfnofd\^ the Court 

records the depositions of the witnesses for 

prosecution, it should be proved that the 
accused person has absconded and that there 
IS no immediate prospect of arresting him 

n ^ Ending should be recorded to 
that effect, Daya Ram v. Emperor. 

27 Cr. L. J. 247 : 
92 I. C. 423 : 6 Lah. 489 ; 
A. 1. R. 1926 Lah. 83. 

~ ^^-2 Finding of abscondence — 

Absence of— Effect of. 


Where a Magistrate had clear evidence that 
the accused were absconding and evidence 
from which he might reasonably infer that 
there was no immediate prospect of their 
arrest, and he expressly stated in his order 
that he was taking evidence under S. 512, 
the presumption is that he did his duty and 
did not record the evidence under the section 
unlawfully. The mere fact that the Magistrate 
did not recite a finding that there was no 
immediate prospect of the arrest of the 
accused, does not render the evidence inad- 
missible. Bhagwati v. Emperor. 

20 Cr. L. J. 6 : 

48 I. C. 481 : 16 A. L.J. 902; 

41 All. 60 : A. I. R. 1918 All. 6. 


S. 512 — Incapable of giving evidence 

— Meaning of. 

Where, however, a witness whose deposition 
has been recorded under S. 512 actually 
appears in Court at the trial of the absconder 
and gives evidence, the mere fact that he is 
unable to remember the details of the occur- 
rence does not render him incapable of giving 
evidence within the meaning of the section, 
and his previous deposition cannot be put in 
evidence against the accused person. The 
proper procedure in such a case is to read out 
ids previous deposition to the witness under 
the provisions of S. 159 of the Evidence Act, 
to refresh his memory, and then to ask him 
whether he remembers the details of the 
occurrence. Bhika v. Emperor, 

25 Cr. L. J. 95 : 

76 I. C. 31 : A. I. R. 1924 Lah. 605. 


S. 512 — Finding of abscondence — Neces- 
sity of. 

A murder was committed in 1897, The 
accused ran away at that time and was not 
heard of till he was arrested in 1915. The 
witnesses were examined in 1897 on behalf 
of the prosecution to prove the commission 
of the offence by the accused. The Magistrate, 
however, did not record any finding that in 
his opinion the aecused had absconded and 
that there was no immediate prospect of his 
arrest. The accused was convicted on the 
evidence recorded in 1897 ; Held, that the evi- 
dence given in 1897 was inadmissible to prove 
the guilt of the accused and that the con- 
viction was bad. Rustom v. Emperor. 

16 Cr. L. J. 801 : 

31 1. C. 817 : 13 A. L. J. 1043 ; 

38 All. 29 ; A. I. R. 1915 All. 484. 

— S. 512— Finding of abscondence— Neces- 

sity of . 


-S. 512— Object. 


The object of the provisions of S. 512 (1), 

is solely to record, in a particular way and 
inder particular circumstances, depositions of 
ivitnesses which may, in the future, be used 
igainst the accused person when he is appre- 
lended and brought to trial. There is no 
nquiry. for there is nothing into which an in- 
miry can be made. The sub-section is, in fact, 
lirected merely to the record of evidence and 
lothing more. U. Ba Hlaing v. Balabux 

Sodani. ’ 

167 I. C. 245 : 14 Rang. 633 : 

9 R. Rang. 305 : A. I. R. 1937 Rang; 42. 


s. 512— Ordinary deposition whether 

can be one under S. 512. 

Evidence given at a trial for another purpose 
cannot, by an ex post facto operation, converted 
into an equivalent of what is called ’ a deposi- 
tion taken under S. 512, Cr. P. C.,’when as a 
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S. Sl4—Pfoof of forfeiture. 

S. 514 requires the Court to record grounds 
of the proof that the bond has been for- 
feited. Fateh Chand Wadhumal v. Emperor. 

41 Cr. L. J. 802 : 
189 I. C. 800 : 13 R. S. 51 : 

1940 Kar. 479: 
A. I. R. 1940 Sind 136. 

S. 514 — Grounds of proof, recording of. 

It is not necessary that the Court should 
separately and formally record the grounds 
of proof but it is sufficient if they exist and 
appear in the record of the proceedings. Natn- 
deo V. Emperor. 40 Cr. L. J. 23 : 

178 I. C. 207 : 11 R. N. 210 : 
1938 N. L. J. 79: 
A. I. R. 1938 Nag. 275. 

S. 514 — Remission of penalty. 

The Court can remit where the accused has 
been subsequently arrested and the amount 
forfeited is excessive and the surety is un- 
able to pay, Girin (Girindra) Das Gupta v. 
Emperor. 37 Cr. L. J. 77 : 

159 I. C. 385 (b) : 8 R. C. 308 : 
A. I. R, 1935 Cal. 246. 
S. 514 — Revision. 

Order under S. 514 — District Magistrate can 
himself entertian revision. Emperor v. Pandhi 
Khan. 36 Cr. L. T. 215 : 

152 I. C. 874 : 7 R. S. 99 : 
A. I. R. 1934 Sind 152. 

S. 514-Scope. 

Proceedings under S. 514 are of the nature 
of civil proceedings in wliich the provisions 
laid down in the section must be most carefully 
observed, Krishna Narain Singh v. Emperor. 

23 Cr. L. J. 478 : 
67 I. C. 830 : 3 P. L. T. 381 : 
A. I. R. 1922 Pat. 242. 

S. 514 — Scope of. 

No action shall be taken under S. 514, 
Cr. P. C., when the Court itself by discharging 
the accused persons held that their presence 
on the date of hearing was unnecessary. 
Emperor v. Godhan. 26 Cr. L. J. 400 • 

84 I. C, 944 : 1 O. W. N. 586 ; 
A. I. R. 1925 Oudh 314. 

— S. 514— Security for good behaviour 

— Forfeiinre of. 


One W. S. was ordered to show cause why 
he should not be required to give security 
for good behaviour under S. 110 of the 
Cr. \\ C., and the order was made absolute. 
N. S. and J. S. offered themselves as sureties 
who, along with W. S., executed a bond by 
which they bound themselves to pay a cer- 
tain sum as penalty if W. S. should commit 
a breach of the peace or do any act likely 
to cause a breach of the peace. A form for 

mistake sub- 

stituted for the form under S lio W S 
having been convicted of an offence under 
S. 430, Penal Code, for having cut the 
bank of a canal distributary which watered 
a village below his village, the Magistrate 
passed an order forfeiting the bond executed 
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by W. S. and the sureties. It was contended 
on revision (1) that the bond was void, the 
proceedings having been under S. 110, Cr. P. C., 
and W. S. not having been called to show 
cause under S. 107 ; (2) that no breach of 
the peace or act likely to cause a breach 
of the peace was established ; (3) that inas- 
much as the Magistrate who convicted W. S. 
under S. 430, Penal Code, did not order 
forfeiture as part of the proceedings in that 
case, the subsequent proceedings were bad, 
and (4) that as against the sureties the 
judgment was not conclusive, and that evi- 
dence should have been adduced on the 
forfeiture proceedings that the security had 
been forfeited : Held, that the bond executed 
by W. S. was bad in law, for the order was 
that he should be bound over under S. 110, 
and that the order forfeiting the security 
furnished by him must be set aside, that the 
convicting Magistrate anticipated the forfei- 
ture of the security ns a result of the con- 
viction, and no great delay had taken place 
after the conviction before the order of 
forfeiture was passed, and that the produc- 
tion of a judgment of conviction, and, if 
necessary, proof of identity is sufficient in 
such cases for the issue of notice under S, 514, 
Cr. P. C., and it is for the surety to show cause 
against forfeiture. Wadhaioa Singh v. Emperor. 

1 Cr. L. J. 90 : 

5 P. L. R. 42 : 32 P. R. Cr. of 1903. 

S. 514— Security for good behaviour — 

Forfeiture of. 

Where a conviction for an offence under the 
Gambling Act was had against a person who 
was at the time under security to be of good 
behaviour, it was held, that such a convic- 
tion was a good ground for taking action 
under S. 514 although, having regard to the 
nature of the offence, the Magistrate might well 
exercise the discretion conferred on him by 
Cl. (5) of the section. Emperor v. Abdul Hai. 

3 Cr. L. J. 91 : 

26 A. W. N. 13. 

S. 514— Security to keep peace — 

Forfeiture of — Procedure. 

Where a Magistrate convicted and sentenced 
persons ■while they were on security under 
S. 107, and the fact of their being on security 
was brouglit to the notice of the Magistrate 
at the time of conviction, but then he made 
no order for the forfeiture of the bonds but 
more than 4 months after conviction order- 
ed forfeiture of the bonds : Held, that at 
the time of convietion the fllagistrate should 
have taken the whole case into considera- 
tion and passed once for all what he 
considered a suitable punishment. It was 
not open to him to re-consider and add to 
his order or to proceed piecemeal by passing 
a sentence once and subsequently passing an 
order for forfeiture of bonds. Gul Khan v. 
Emperor. 1 Cr. L. J. 1100 : 

26 P. R. Cr. of 1904. 

S. 514— Security bond — Forfeiture of — 

Validity of — Warrant for attendance of a witness 
— Forfeiture of security , illegal. 

In a case under S. 498,- Penal Code, there 
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bility. Principle of S. 128, Contract Act, does 
not apply. Abdul Karim v. Emperor. 

35 Crl L. J. 315 : 
147 I. C. 127 : 6 R. S. 127 ; 
A. I. R. 1933 Sind 320. 

s. 514. 

Amount of bond. 

—Appeal. 

^Attachment and sale. 

Bail-bond. 

Bail-bond without Jurisdiction. 

Bond for appearance. 

Bond for good behaviour. 

— Bond for prosecution of property. 

— ^Bond to keep peace. 

— — Bonds under Bombay Police Act. 

Defect in procedure. 

Distress, use of. 

Enforceability. 

^Forfeiture of bond. 

Jurisdiction. 

^Liability under bond. 

^Notice. 

Penalty. 

Proof. 

Record. 

Remission of penalty. 

Revision. 

Scope. 

Scope of. 

Security for good behaviour. 

Security to keep peace. 

Security bond. 

Statutes. 

— Surety. 

Surety for appearance. 

— Surety bond. 

^S. 514. 

See also Cr. P. C., 1898, Ss. 109, 
118, 252, 258, 499, 515. 

S. 514 — Amount of bond. 

It is advisable that all considerations should 
be weighed at the time when a security and 
surety bond is demanded and that the sum 
fixed therein should be equitable ; the reduction 
of that sum at the time of forfeiture is prima 
facie inadvisable and goes far to undermine 
the whole purpose for which such bonds are 
taken, Miram Shah v. Emperor. 

37 Cr. L. J. 849 ; 
163 I. C. 443 : 9 R. Pesh. 2 ; 

- A. I. R. 1936 Pesh. 141. 

: -—8.514 — Appeal. 

Where a Sub-Divisional Magistrate not 
exercising the powers of a District Magistrate | 
hears in appeal from an order under S. 514, 
the proceedings are void. Emperor y. Muham- 
mad Shah. 36 Cr. L. J. 557 : 

154 I. C. 522 ; 7 R. L. 580 : 
A. I. R. 1934 Lah. 294. 


■S. 514 — Attachment and sale. 


Forfeiture ' of bond — Before awarding 
imprisonment. Court should issue warrant of 
attachment for sale of surety’s movable 
property. Beoti Prasad v. Emperor. 

36 Cr. L. J. 297 ; 


153 I. C. 155 (1) : 4 A. W. R. 778 : 
7 R. A. 452 : A. I. R. 1934 All. 1046. 


Cr. P. CODE (1898), S. 514 


S. Sl4~A(tachmenl and sale. 


43 ^ V tiiu uuna IS not imid 

the first step which the Court should talc is 
to recover the sum by issuing a warrant 
pe attachment and sale of movable property 
belonging to the person liable un^der tl e 
bond or his estate if he be dead. It Is onlv 
when the penalty is not paid and cannot be 
recovered by attachment and sale tliat the 
per^n bound is liable to imprisonment. Maune 
Po Cho V. Maung Shwc Kin. 30 Cr L T 346 • 
114 I. C. 682 : 1. R. 1929 Rang. 74 
A. I. R. 1928 Rang. 310. 

-S. 514— Bail-bond— Tcclmical for- 


feiture. 


A person who had been arrested, was released 
upon a bail-bond which bound the surety to 
produce him at the Court of the City Magistrate 
of Agra. The surety was ordered to produce 
the offender in the Court of the Sub- 
Divisional Officer of Purnea. The offender 
escaped on his way to Purnea. Subsequently, 
more than 9 months after the escape and with 
full knowledge thereof, the surety was ordered 
to produce the offender before the City 
Magistrate of Agra in connection with a case 
at Purnea. The surety having failed to do 
so, proceedings were taken against him under 
S. 514; Held, that the order calling upon 
the surety to produce the offender at Purnea 
was wholly illegal ; that the bail-bond, 
however, was not discharged by the order 
directing production at Purnea : that, having 
regard to the fact that it was the illegal 
direction of the Magistrate to produce the 
accused at Purnea that resulted in the surety’s 
failure to produce him, and to the fact that 
when the order for production at Agra was 
made months after, it was known that the 
accused had absconded, and in veiw of the 
fact that the surety was not in any way to be 
blamed, there was only a technical forfeiture. 
Prabhu Dayal v. Emperor. 28 Cr. L. J. 586 : 

102 I. C. 554 J 25 A. L. J. 537 : 49 All. 825. 


S. 514— Bail-bond-Forfeiture. 

An order passed against a security for 
reduction of accused released on bail, 
irfeiting his security cannot be sustained if 
, is not in terms of the bond. Bhimeshwar 
lisra V. Emperor. 




S. 5 \ 4 — Bail-bond— Forfeiture. 

The amount of a bail-bond cannot be forfeited 
in case of the failure of the accused to appear 
in a Court to which the case is transferred, 
where the obligation to appear in such a 
Court has not been expressly specified in the 
bond. Mmnl Nge v, ^ 

84 1. C. 933 : 2 Rang. 581 : 

A. I. R. 1925 Rang. 153. 

S. 514 — Bail-bond— Forfeiture— Legality. 

Where a person denies the execution of a 
bail-bond and the Magistrate without 
taking any evidence passes orders forfeiting 



3019 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


3020 


Cr. P. CODE (1898), S. 514 

bond, -where the Judge does not hold Court 
on that day. Samman Singh v. Emperor. 

28 Cr. L. J. 1020 ; 
106 I. C. 108 : 9 L. L. J. 411 : 
29 P. L. R. 231 ; A. I. R. 1928 Lah. 20. 


S, 514— Surely for appeararce — Liabil- 

ily. 

The object of the surety bond is, as far as 
possible, to ensure that an accused person 
shall not evade justice in the ordinary sense, 
that is to say, by flying off the country or 
the jurisdiction of the Court. But if he elects 
to die sooner than face his trial, that can 
hardly be a sufficient reason for forfeiting the 
surety-bonds, since that was an event which 
his sureties could not have had in contempla- 
tion and which is not of the kind which 

would impose upon them any moral obligation 
or responsibility to the Court. In re : Rama 
Bapu Pujari. 17 Cr. L. J. 393 ; 

35 I. C. 825 : 18 Bom. L. R. 683 : 

A. I. R. 1916 Bom. 221. 

S. 514— Surely for appearance — Liabil- 

ily. 

The surety is not released by the mere fact 
that the accused was under arrest for one day 
or less between the date of the bond and the 
date when the accused must have been pro- 
duced in Court. Madan Mohan Beharilal v. 
Emperor. . 32 Cr. L. t 467 : 

130 I. C. 161 ; I. R. 1931 Pat. 145 : 

A. I. R. 1931 Pat. 19. 

S. 514— Surely /or appearance— Linbil- 

ity. 

Where a persen stands surety for the produc- 
tion of an accused person in the Sessions 
Court on a certain day, the condition of the 
bond is satisfied if tlie accused appear in that 
Court on that day. Tlie surety is not bound 
to produce the accused subsequently before 
the District Magistrate. Behari Lai v. Em- 
peror. 10 Cr. L. J. 251 : 

3 I. C. 188 : 36 Cal. 749. 

S. 514— Surety far appearance— Liabil- 

ily. 

Where a person stood surety for certain 
appellant before the Seesions Court and under- 
took to produce them in that Court on every 
date fixed for hearing or whenever required : 
Held, that the condition was satisfied by the 
attendance of the accused during the hearing ; 
and that although a requisition might be made 
by the Sessions Court for the production of 
the accused in that Court, the surety was not 
bound to produce them before the Magistrate. 
A bail-bond should contain a clear proviso for 
the production of the accused before the Court 
or olfieer who is to take measure to secure 
the surrender of the accused and to re-commit 
them to jail in terms of the warrant. Behari 
Lai V. Emperor. 


3 


10 Cr. L. J. 251 : 
I. C. 188 : 36 Cal. 749. 


S. 


ily. 


514— Surely for appearance— LiabU- 


Where a surety is unbale to produce the 
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person for whom he has given bail owing 
to some circumstance which is not under the 
surety’s control, for instance, where -the 
accused person is arrested on a criminal charge, 
he is not liable to forfeit his bail. Allauddin v. 
Emperor. 26 Cr. L,. J. 833 : 

86 I. C. 657 : 1925 Pat. 46 : 

6 P. L. T. 397 : 4 Pat. 259 : 

A. I. R. 1925 Pat. 389. 

S. 514— Surety bond, discharge of. 

Execution of surety bond at X — Case is 
transferred to Y — Another bond at Y — Held, 
surety at X discharged under Contract Act 
(IX of 1872), S, 134. Emperor v. Pandhi Khan. 

36 Cr. L. J. 215 : 

152 I. C. 874 : 7 R. S. 99 : 

A. I. R. 1934 Sind 152. 

S. 514 — Surely bond, dtscfiarge of. 

The execution of a new surety bond in respect 
of the same accused does not, of its own 
force, discharge the bond previously executed 
by another person at another place. Emperor 
v. Pandhi Khan. 36 Cr. L. J. 215 : 

152 I. C. 874 : 7 R. S. 99 : 

A. I. R. 1934 Sind 152. 

S. 514— Surely bond — Porfeilure. 

The applicant filed a prosecution under 
Ss. 323, 504 and 50G (1), Penal Code, against 
Y and six others. He applied to the Magis- 
trate for stay of the proceedings' on the 
ground that he wanted to apply for a transfer 
of the proceedings from this Court to another 
Court, and the Magistrate granted an adjourn- 
ment on getting two surety bonds from the 
applicant, that he will apply to the High 
Court for transfer within three weeks of that 
date, instead of applying to the High Court 
for transfer to the Sub-Divisional Magistrate. 
Evidently the reason for bis doing so was 
that he did not seek a transfer from one 
Magistrate to another but from one Magistrate 
to another in the same district, and according 
to the practice in Sind, an application for 
transfer of a case from one Magistrate- to 
another in the same District has first to be 
made to the District or Sub-Divisional Magis- 
trate vested with powers of transfer before an 
application for transfer is made to the High 
Court. On the date fixed for the next hear- 
ing, the Magistrate trying the case was apprised 
of this fact and without any demur, he ad- 
journed the hearing. The Sub-Divisional 
Magistrate rejected the transfer application, 
but no application for transfer made to the 
High Court as the parties compromised cases. 
The Magistrate then took proceedings under 
S. 514, and called upon the applicant to .show 
cause why the surety bond executed by him 
should not be forfeited. After getting (an 
application from the applicant he ordered the 
applicant to pay the full amount of each bond 
on the ground that alllioiigh the application 
for transfer was made to the Sub-Divisional 
Magistrate, no transfer application was made 
to the High Court ; Held, that the applicant 
merelj' followed the practice of the Sind High 
Court ; there had been a technical non-com- 
pliance by the applicant with the terms of 
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to coafiscation of the security. Bnla Singh v. 
Emperor. 18 Cr. L. J. 508 ; 

39 I. C. 476 : 3 P. R. 1917 Cr. : 

A. I. R. 1917 Lah. 224. 

S. 514 — Bond for good behaviour — 

Forfeiture. 

The mere fact that a. person who was bound 
down to be of good behaviour was reasonably 
suspected by the Police of having committed 
an offence is not a ground for ordering forfei- 
ture of his security bond. Moslem Mandal v. 
Emperor. 27 Cr. L. J. 1293 : 

98 I. C. 189 ; 44 C. L. J. 170 : 

54 Cal. 134 : A. I. R. 1926 Cal. 1224. 

S. 514 — Bond for good behaviour — 

Forfeiture of. 

When a bond for good behaviour is broken 
and the punishment for such breach is com- 
pletely suffered before the period named in 
the bond expires, the sureties, when paying 
the forfeiture should be asked whether they 
agree to the bond continuing in force. If 
they do not agree, the Magistrate should 
proceed under S. 12G (3), Cr. P. C. Emperor 
v. Nga Thcin Ga. 1 Cr. L. J. 547 : 

U. B. R. 1904 1st Qr. Cr. P. C. 13. 

S. 514 — Bond for production of pro- 
perty — Forfeiture of. 

During the investigation of a reported case 
of burglary, the Police seized four bullocks 
which were handed over to one S. S. as a 
supurdar on his executing a bond undertaking 
to produce them on demand before a Court 
or the Police, and on default to pay Rs. 4,000. 
S. S. was called upon by a Magistrate before 
whom the case was sent up for trial to pro- 
duce the bullocks on an appointed date but 
he did not comply with the requisition. Con- 
sequently, the Magistrate directed him to 
execute another bond to produce the bullocks 
when he may be called upon to do so, and in 
default, to pay Rs. 1,000. This bond was 
accepted by the Magistrate and S. S. was 
directed to produce bullocks on a particular 
date. He failed to comply with the order, 
whereupon the bond was forfeited to the extent 
of Rs. 100. It was contended on his behalf 
that as it was not a bond under the Cr. P. C., 
it could not be forfeited ; Held, that the bond 
must be considered to have been executed 
under S. 51G-A, and could be forfeited under 
S. 514 of the Code. Shangara Singh v. Em- 
peror. 30 Cr. L. J. 527 : 

115 I. C. 765 : I. R. 1929 Lah. 429 : 

A. I. R. 1929 Lah. 658. 

S. 514— Bond to keep peace— For- 

feiturc — Procedure. 

Four persons were bound over in a certain 
sum, with one surety in each case, to keep the 
peace for a year. Within the year they 
joined in a very serious riot and were convict- 
ed and punished, and the Magistrate who 
convicted them plainly wrote that, inasmuch 
as these four persons would forfeit some 
Rs. 4,000 presently, he refrained from passing 
a heavy sentence. He then issued process to 
the sureties and confiscated the security in 
full : Held, that the order of forfeiture vras 
lawful, inasmuch as the Magistrate in passing 
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sentence in the substantive case plainly 
showed his intention to confiscate the secu- 
rity. Hussain Khan v. Emperor. 

18 Cr. L. J. 566 : 
39 I. C. 806 : 15 P. R. 1917 Cr. : 
17 P. W. R. 1917 Cr. : A. I. R. 1917 Lah. 188. 


S. 514 — Bond to keep peace. 

The correct form of the bond to keep the 
peace is given in Sch. V, Cr. P. C., and the 
correct form of the bond by sureties is also 
given in the same schedule. These show that 
the surety does not take responsibility for the 
payment of the amount forfeited by the prin- 
cipal in the event the principal failing to pay 
it, but enters into a direct bond taking res- 
ponsibility that the principal shall not commit 
a breach of the peace. Miram Shah v. Emperor. 

37 Cr. L. J. 849 : 

163 I. C. 443 : 9 R. Pesh. 2 : 

A, I. R. 1936 Pesh. 141. 


S. 514— Bond to keep peace. 

Where proceedings under S. 514 are initiated 
within the period, prescribed in a bond furnish- 
ed under S. 107 of the Code, the expiry of 
the period before the completion of the case 
is no legal bar to its prosecution under S. 514 
of the Code. TJma Dull Misir v. Emperor. 

23 Cr. L. J. 623 : 

681. C. 847: 20 A. L. J. 693 : 

44 All 657 : A. I. R. 1922 All. 503. 


S. 514— Bond to keep peace — Forfei- 
ture of. 

If, in convicting a person of an offence involv- 
ing the forfeiture of a bond for keeping the 
peace, a Magistrate, who has knowledge of the 
fact that the person before him has, by his 
conduct, forfeited his bond, does not make any 
order for forfeiture, he must be taken to have 
decided not to take action on the bond in 
respect of that particular breach of the peace, 
and he cannot thereafter re-consider and add 
to his order by directing forfeiture of the re- 
cognizance, Emperor v. Nawaz. 

14 Cr. L. J. 67 : 

18 I. C. 403 : 7 P. W. R. 1913 Cr. : 

39 P. L. R. 1913 : 13 P. R. 1913 Cr. 


S. 514 — Bonds under Bombay Police 

Act. 

Bonds taken under S. 106 and 107, City of 
Bombay Police Act, for appearance before 
the Police are not bonds taken under the 
Cr. P. C., or for appearance before a Court 
and such bonds cannot, therefore, be dealt 
with under S. 514 of the Code of Cr. P. C. 
In re : Hubert Crawford. 

19 Cr. L.J. 607: 
45 1. C. 511 : 20 Bom. L. R. 379 : 
42 Bom. 400 : A. I. R. 1918 Bom. 226. 

S. 514 — Defect in procedure. 

The omission to record the reasons for his 
being so satisfied is a matter relating to proce- 
dure and not to jurisdiction. It is not disobe- 
dience of an express provision as to a mode of 
trial but rather of an omission in a matter 
of procedure. The only question then is 
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of property — Band from complainant. Court’s 
power to take. 

A person acquitted of a charge of theft is 
not entitled to re-delivery of the properties 
stolen where the Court finds, though it had 
to acquit the accused for want of sufficient 
evidence, that the properties had actually 
been stolen from the complainant. A 
Criminal Court has no power to order the 
complainant to execute a bond till the 
disposal of the question of title to such 
properties by a Civil Court. Rasul Khan v. 
Emperor. 28 Cr. L. J. 59 : 

99 I. C. 91 : 44 C. L. I- 205 : 
A. I. R. 1927 Cal. 61. 

S. 516-A — Ex parte order. 

Restitution proceedings under S. 516-A, 
are proceedings of a gwasi-civil nature, and 
where a party against whom an application for 
restitution has been made fails to appear 
after notice, ex parte proceedings can be taken 
against him. Mating Po Oho v. Maung Shwe 
Kin. 30 Cr. L. J, 346 : 

114 I. C. 682 : I. R. 1929 Rang. 74 : 

A. I. R. 1928 Rang. 310. 

S. 516-A — Offence — Meaning of. 

In a prosecution of a motor driver for an 
offence under S. 338, Penal Code, it cannot be 
said that the car has been used by the accused 
for the commission of the offence within the 
meaning of S, 516-A, Cr. P. C., and it is 
illegal for the Magistrate to detain the motor 
car pending conclusion of the trial. Phula 
Singh V. Emperor. 33 Cr. L. J. 347 : 

136 I. C. 724 (2) : 33 P. L. R. 386 : 

I. R. 1932 Lah. 260 (2) : 
A, I. R. 1931 Lah. 565. 

S. 516-A— Order pending inquiry. 

A Magistrate had no power under the 
Cr. P. C., to direct that a particular firm 
should not honour a hundi drawa on it on 
suspicion that the parties to the hundi had 
been guilty of some offence. A District Magis- 
trate could not impound under S. 104, any 
document which had been produced in a 
pending case before a Subordinate Magistrate. 
Byas Hardeo Das v. Emperor. 

1 Cr. L. J. 1060 ; 
1 A. L. J. 607. 

S. 517. 

Appeal. 

Applicability. 

Application . 

' Boat, whether used for committing 

offence. 

^Civil dispute. 

Confiscation. 

Conversion or exchange. 

Currency notes. 

Custody, meaning of. 

Custody of Court. 

Discretion. 

■ Disposal by confiscation. 

Disposal by delivery. 

Disposal of property. 

Effect of order. 

Inquiry or trial. 
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— Interference, 

Joint property. 

^No offence regarding property. 

Notice. 

Order. 

Proceedings under S. 117, if enquiry. 

Property. 

Property regarding which offence 

committed. 

Property used for committing offence. 

Property Avithin scope. 

Restoration. 

Revision. 

Sedition. 

S. 517. 

See also (t) Bihar and Orissa Mica Act, 
1930, S. 17 (2). 

{ii) Contract Act, 1872, S. 178, 
178 proviso. 

(Hi) Cr. P. C., 1898, Ss. 109, 117, 
145, 423 (d), 435. 

(id) Criminal trial. 

(u) Public Gambling Act, 1867, 
S. 13. 

S. 517 — Appeal — Notice, necessity of. 

Appeal against order for disposal of stolen 
property — Notice to opposite side is necessary. 
Brahmu Dull v. Emperor. 33 Cr. L, J. 223 : 

136 I. C. 9 ; 33P.L. R,438 ; 

I. R. 1932 Lah. 185 : A. I. R. 1932 Lah. 294. 

S. 5n~Appeal— Forum. 

An appeal from an order passed under S. 517 
by' a Stationary Sub-Magistrate directing the 
return of the subject-matter of a charge to 
the complainant, lies to a District Magistrate 
and not to a Sub-Divisional Magistrate inas- 
much as the latter exereises appellate powers 
only on delegation by the former. Jogi 
Venkiah v. Station House Officer of Narasapur. 

23 Cr. L. J. 387 : 
67 I. C. 339 : 42 M. L. J. 401 ; 
30 M. L. T. 251 : 1922 M. W. N. 191 : 

15 L. W. 524. 

S. 517 — Applicability. 

In order that S. 517 may apply, one of the 
conditions is that there must have been an 
inquiry or trial in any Criminal Court and that 
such iuquiry or trial must have been con- , 
eluded. Mohammad Yusuf v. Krishna Mohan 
Bbattacharyya. 39 Cr. R. J. 245 : ' 

172 I. C. 959 : 41 C. W. N. 1376 : ' 
10 R. C. 478 : A. I. R. 1938 Cal. 17. 

S. 517 — Applicability. 

Section does not apply to property whieh is 
not in Court, or in respect of which, offence is 
not committed. Zainul Abdin v. Emperor. 

33 Cr.L. J. 569 : 
138 I. C. 156 : 9 O. W. N. 434 : 
I. R. 1932 Oudh 292 : 
A. I. R. 1932 Oudh 218. 

S. 517 — Applicability. 

S. 517 applies only when^an inquiry or trial 
in a Criminal Court is coneluded. Where a 
complaint is dismissed under S. 203, it cannot 
be said that there was any inquiry or trial in 
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that the sureties should be given an opportuni- 
ty to prove their allegations. Mauj Ali v. 
Emperor. 31 Cr. L. J. 869 ; 

125 I. C. 376 : A. I. R. 1930 Lah 591. 

— ^ S. 514 — Notice — Necessity of. 

A bond for appearanee is forfeited when the 
aceused does not appear, but it does not require 
the Court to issue notice to show cause why the 
bond should not be forfeited. Fateh Ckand 
fVadhumal v. Emperor. 41 Cr. L. J. 802 : 

189 I. C. 800 ; 1940 Kar. 479 ; 
13 R. S. 51 : A. I. R. 1940 Sind 136. 

S. 514 — Notice— Necessity of. 

Where the Magistrate directs forfeiture of 
bond executed for the appearance of accused 
and directs the surety to pay penalty without 
giving the accused and the surety an opportu- 
nity of showing cause by adducing evidence 
as to why the accused failed to appear, the 
order is bad, and must be set aside. Kumarapan 
V. The King. ' 41 Cr. L. J. 216 : 

185 I. C. 614 : 12 R. Rang. 240 : 
A. l.R. 1939 Rang. 427. 

S. 514 — Penalty — Construction, 

A bond imposing a penalty must always be 
construed strictly, Vithaldas Moolji v. Empe- 
ror. 33 Cr. L. J. 628 : 

138 I. C. 512 : 34 Bom L. R. 584 : 
56 Bom. 220 : 1. R. 1932 Bom 386 : 

A. I. R. 1932 Bom 290. 

S. 514 — Penally, enforcement of. 

Penal clause in a bond executed in pursuance 
of an order of the Magistrate will not be en- 
forced especially when the said clause has not 
been inserted in the bond in pursuance of the 
Magistrate’s order. Mmtng Po Cho v. Maung 
Shioe Kin. 30 Cr. L. J. 346 : 

114 I. C. 682 : 1. R. 1929 Rang. 74 : 

A. I. R. 1928 Rang. 310. 

S. 514— Penally, 

The amount of bond executed for appearance 
before a Court is not fine but a penalty incur- 
red by way of forfeiture under S. 514. Imarat 
Mallik V. Emperor. 39 Cr, L. J. 473 ; 

174 1. C. 823 ; 10 R. C. 728 ; 
A. I. R. 1938 Cal 255. 

S. 514 — Penalty— Discretion. 

Where a Magistrate orders'forfeiture of bonds, 
he should inflict lighter punishment than he 
would otherwise inflict. Gvl Khan v. Emperor. 

1 Cr. L. J. 1100 : 
26 P. R. Cr. of 1904. 

S. 514 — Penalty— Time for exacting. 

There is nothing in S. 514 or any other 
part of the Code, which restricts expressly or 
by necessary implication the power of the 
Court to take action for realization of the 
penalty under the bond after the order con- 
victing the accused has been passed. The 
mere fact, that no immediate action under 
S. 514 has been taken against the person 
under recognizance to keep the peace, or 
against the surety, on the conviction of the 
former to keep the peace, is no bar to such 
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proceedings being taken, at a subsequent 
time, e. g., after expiry of the time for 
appealing or after the dismissal of an appeal 
by the principal. Rasul Khan v. Emperor. 
(PB.) 40Cr.L.J.505 : 

180 I. C. 849 : 41 P. L. R. 69 : 
11 R. L. 725 ; I. L. R. 1939 Lah. 283 : 

A. I. R. 1939 Lah. 70. 

S. 514 — Proof of notice — Necessity of. 

The provisions of S. 514 indicate that 
two steps are to be taken : first, it must 
be proved to the satisfaction of the Court 
that the bond has been forfeited, whereupon 
the Court is to record the grounds of such 
proof. Secondly, the Court, on being satisfied as 
aforesaid, may call upon the person bound by 
such bond to pay the penalty thereof, or to 
show cause why it should not be paid, 
Manmohan Chakravarli v. Emperor. 

A. I. R. 1928 Cal. 261. 

S. 514 — Proof of forfeiture. 

Under S. 514 before issuing an order calling 
upon a .person who is subject to a bond to 
show cause why he should not forfeit, it, the 
Magistrate is bound to have before him suffi 
cient proof that a good reason exists for 
making the order and the section requires 
that the grounds of such proof must be record- 
ed. Krishna Narain Singh v. Emperor. 

23 Cr. L. J. 478 ; 
67 1. C. 830 : 3 P. L. T. 381 : 
A. I. R. 1922 Pat. 242. 

S. 514— Recording of evidence. 

In case of bond under S. 106, Cr. P, C., 
it is necessary for the Magistrate to record 
evidence to prove the commission of a fresh 
breach of the peace and the forfeiture of the 
bond. Such evidence need not, according to 
the terms of S. 514, be taken in the presence 
of the respondent, but when the respondent 
appears and shows cause, he must be given 
an opportunity to cross-examining the witness- 
es upon whose evidence the Magistrate had 
directed him to show cause why the bond 
should not be forfeited. The section does not 
require that before a final order is made, the 
witnesses on whose evidence the forfeiture 
is held to be established, if they have been 
previously examined in the absence of the 
accused, must again be examined in his 
presence. In re : Mohesh Chundra Roy. 

41 Cr. L. J. 216 : 
85 I. C. 614 : 12 R. Rang. 240 : 
A. I. R 1939 Rang. 427. 

S, 514- -Recording of evidence. 

In cases where a bond has been executed 
for appearance merely, it is often unneces- 
sary for the Magistrate to record any evi- 
dence at all. The Magistrate knows by his own 
observation that the accused failed to appear 
in his Court. Kumarapan v. The King. 

41 Cr. L. J. 216 : 
185 I. C. 614 : 12 R. Rang. 240 : 
A. I. R. 1939 Rang. 427. 
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of N for a return of the debentures, the Magis- 
trate ordered that they should be made over to 
S : Held, (1) that the Magistrate sliould not 
have made the order, as there were questions 
between N and S as to which of them was the 
rightful owner which could only be determined 
in a civil suit. (2) that in order to prevent tlie 
possibility of N’s dealing with the debentures 
until the decision of the Civil Court, AT should 
be directed to deposit them with an olficcr of the 
Court for three months, within which S must 
be directed to bring a civil suit to determine 
the ownership of the debentures. Narctulra 
Nath Mitra v. E. Studd. 19 Cr. L. J. 788 ; 

46 I. C. 708 : A. I. R. 1918 Cal. 123. 

S. 517 — Civil dispute. 

Where a complaint of theft brought on behalf 
of a talufcdor against his tenant in respect of 
some fallen trees, wliich the tenant has cut 
down and taken, is dismissed on the ground 
of uncertainty of ownership, the proper order 
to be passed with regard to the wood is that 
it should be sold, if it has not been already 
sold, and the proceeds should be retained by 
the Court until they arc shown to be payable 
to one or other of the parties, cither in virtue 
of a decree of Court or in virtue of an agree- 
ment amongst themselves. In rc : Visa Sarnia. 

16 Cr, L. J. Ill : 

27 I. C. 159; 16 Bom. L. R. 951 : 

A. I. R. 1914 Bom, 225. 

S. 517 — Civil dispute. 

Where stolen property has passed into the 
hands of a third person, and a question of 
fiona yidcs and of title by purchase or other- 
wise clearly arises, the duty of the Criminal 
Court, so far as restoration of the properly is 
concerned, is to leave the complainant to his 
remedy in the Civil Court if he thinks lie has 
one. Naini Mai v. Einpcror. 24 Cr. L. J. 804 : 

74 I. C. 708 : A. I. R. 1924 All. 189. 

S. 517 — Civil dispute. 

Where there are conflicting claims to the 

ownership of stolen property and the dispute 
rannot be definitely adjusted by the Magi.stratc, 
the property should be kept in the custody of 
the Court subject to any order that may be 
passed by a Court of competent civil juris- I 
diction. Earn Khalawan Ahir v. Ttilsi Telini, 

84 I. C. 444 : 

28 C. W. N. 1094 : A. I. R. 1924 Cal. 1040. 


— S. 517 — Confiscation. 


S. 517 authorises the confiscation only of 
property which has been used for the com- 
mission of an offence. Appaji Iyer v. Emperor. 

44 1. C. 205; 34 M*. L. j! 253 • 

7L. W.528:41 Mad. M4 : 

A. 1. R. 1919 Mad. 889. 


~®- 517— Conversion or Exchange, 

An objection that the coins ordered ti 
restored are not the identical coins stolcr 
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unsustainable in view of the explanation to 
S. 517. Soniv. Emperor. 12 Cr. L. J. 397 : 

11 I. C. 581 : 4 S. L. R. 255. 


S. 517— Conversion or Exchange— 

Meaning oj. 

In lOOG, the accused brought a false case on 
a forged pro-note against one Kan Gyi, 
obtained an ex parte decree and at a sale in 
execution of that decree, purchased his garden. 
In 1008, the accused was convicted of forgery 
and perjury and wa.s senlenccd to a long 
term of imprisonment, 'i'hc Government, 
being satisfied of the justness of Kan Gyi's 
claim to his garden, apiilicd for revision 
of the Criminal case against the accused 
and contended that the District Mngislralc 
should have ordered the restoration of the 
garden to Kan Gyi under S. 517 read with 
the explanation : that the case was not 

covered by tlie Explanation to S. 517 and that 
the Court could not look at the garden ns 
properly acquired by the conversion or exchange 
of the forged pro-note into a decree. Emperor 
v. Nga Kc Mating. 12 Cr. L. J. 473 : 

12 I. C. 81 : 4 Bur. L. T. 211. 


S. 517 — Conversion or Exchange — 

Meaning of. 

The words “ conversion ” and “ exchange” 
must be taken in their ordinary sense. They 
apply to such acts as the melting down of 
gold and silver ornaments and the exchange 
of notes for cash. To hold that in the present 
circumstance, the pro-note was converted into 
or exchanged for the garden would involve an 
undue straining of language. Emperor v. 
Nga Kc Mating. 12 Cr. L. J. 473 -• 

12 I. C. 81 : 4 Bur. L. T. 211. 


S. 517 — Currency notes— Disposal of. 

When a question arises (between two persons 
who shall bear a loss resulting from the fraud 
of a third, the one who has been guilty of 
negligence shall suffer. Hence where A made 
over to B halves of certain currency notes as 
security for payment to B of the price of 
goods delivered, having prcviou.sly parted with 
other halves to C, it was held that B was 
entitled to recover possession of the halves 
originally made over to him, from C to whom 
they' had been delivered under an order of 
the Court, or to obtain compensation from C 
if O had parted with them, inasmuch as it 
was O’s negligence which enabled A to 
perpetrate a fraud upon B. Abdur Eazzag v. 
Eahrnat XJllah. 2 Cr. L. J. 3 31 : 

1905 A. W. N. 139 : 2 A. L. J. 424 : 

27 All. 630. 

S, 517 — Currency note, disposal of. 

Where a person is convicted of the theft of a 
currency note, which had passed by delivery 
to other persons from whom the Police re- 
covered it, the convicting Magistrate should 
direct that the currency note should be 
returned “to the person from whom it was 
taken,” unless he finds that some other person 
I is legally entitled thereto. Stibramaniija lyre 
V. Javali Angadi. 12 Cr. L. T. 400 (b) : 

I 11 I. C. 584 : 1911 1, M. W. N. 370. 
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is no legal sanction for the Magistrate taking 
its cognizance to issue a warrant for com- 
pelling the complainant’s wife to attend as 
a witness, without first requiring her to 
attend by a summons as laid down under 
S. 252, and it is only when the sum- 
mons is neglected, that the severe measures 
can be taken under the above circumstances. 
The security given bj' a person standing 
^surety for producing the woman in Court is 
against law and cannot be forfeited if he 
fails to comply with the terms of the 
security bond. Kala Sivgh v. Emperor. 

6 Cr. L. J. 275 : 

2 P. W. R. 76 Cr. 

S. 514 — Statutes, construction of. 

Where the words of a statute are plain 
and clear and admit of but one meaning, it 
is not open to the Courts to speculate as to 
the intention of the Legislature. In such 
cases, the intention of the Legislature is to 
be gathered from the words used. Rasul Khan 
V. Emperor. (F. B.) 40 Cr. L. J. SOS : 

180 I. C. 849 : 41 P. L. R. 69 : 

11 R. L. 725 : 1. L. R. 1939 Lah. 283 : 

A. I. R. 1939 Lah. 70. 


S. 514 — Surclij, discharge of — 

Sureltj bond, cnnslTuclion of—Sureltj to pro- 
duce accused on particular date — Non-appear- 
ance on stibscquenl dale. 

A surety bond in criminal cases must be 
strictly construed and a surety cannot be 
required to pay the amount of his bond as 
the result of an opinion held by a Court as 
to what was in his mind when he signed it. 
He can be required to forfeit the amount 
only if the terms expressed in the bond are 
broken. Where, therefore, a surety binds 
himself to produce an accused on a par- 
ticular date and he docs so, his liability is 
discharged and he is not bound for the non- 
appearance of the accused on any subsequent 
date. Nga Po Tin v. Emperor. 

23 Cr. L. J. 68 : 

65 I. C. 420 ; 4 U. B. R. 1921 71 : 

A. I. R. 1922 U. Bur. 8. 


-S. 514 — Surety— Dtilp of. 


A person should not stand surety for an 
accused person unless he is in a position to 
nroducc the accused in Court. Jora Singh v. 
Emperor. 34 Cr. L. J. 1158 (1) : 

145 I. C. 967 : 34 P. L. R. 895 : 
6 R. L. 146 (1) ; A. I. R. 1933 Lah. 42. 


S. 514— Earc/y /or appearance. 

Surety undertaking to produce accused in 
Court at a place on certain dates — Failure to 
produce before Court sitting at different place 
and on another date — Bond is not forfeited. 
Basudeb Maiti/ v. Emperor. 

36 Cr. L. J. 76 ; 
152 I. C. 341 : 38 C. W. N. 801 : 
7 R. C. 262 ; A. I. R. 1934 Cal. 763. 


S. 514— Sarely for appearance— Duly 

of. 

The burden of proving the negative, that is 
to say, that the accused absented themselves 
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without reasonable cause for their non-appear- 
ance, IS not upon the prosecution and it is 
tor the surety to give an explanation why the 
.accused person was unable to attend Court 
Kumarapan v. The King. 41 Cr. L. T. 216 
185 I. C. 614 : 12 R. Rang. 240 ; 
A. I. R. 1939 Rang. 427. 

! S' 514 — Surely for appearance — Liabil- 

ily. 


A Court will not be justified in calling upon 
a surety to pay the full amount of the bond 
on the ground tlmt he had failed to produce 
the accused in Court on a day of hearing as 
he had agreed to do where the failure is due 
to the fact that the complainant and accused 
had come to an amicable arrangement to have 
the proeeedings against the accused dismissed 
for default, and the surety had knowledge of 
the same. Ali Mohammad v. Emperor. 

27 Cr. L. J. 1152 : 

97 I. C. 672 : 8 L. L. J. 402 : 

27 P. L. R. 646 : A. I. R. 1926 Lah. 636, 

S. 514 — Surety for appearance — Liabil- 
ity. 


A person who undertakes to produce an 
accused person before Court when called upon, 
and in default, to forfeit a sum of money to 
Government, is not discharged by the fact 
that the accused has paid the amount of his 
own bail-bond. Kulur Annappa Naick v. Em- 
peror. 10 Cr. L. J. 294 : 

3 I. C. 470. 

S. 514 — Surely for appearance— Liabil- 
ity. 

On the death of an accused person by suicide 
before the date fixed for his appearance, the 
sureties are discliarged from liability, and they 
cannot be penalised in the forfeiture of their 
bonds by reason of their mistaken admission 
that he was alive. In re ; Rama Bapu Pujari. 

17 Cr. L. J 393 • 
35 I. C. 825 ; 18 Bom. L.’^ 683 : 

A. I. R. 1916 Bom. 221. 

S. 514 — Surety for appearance — Liabil- 
ity. 

S. 128, Contract Act, only explains the 
quantum of a surety’s obligation where the 
terms of tlie contract do not limit it; that 
section has no reference to the nature of the 
obligation of the principal. Where a person 
stands surety for the attendance of another 
person before a Court and the latter fails to 
attend before that Court on the date fixed 
in tile bond, the surety is liable under the 
bond even if it turns out that the arrest of 
the principal was illegal. Cha^ju Singh v. Em- 
ncror. 22 Cr. L. J. 662 : 

63 I. C. 454 : 2 Lah. 204 : 

3 U. P. L. R. Lah. 77 : 

A. 1. R. 1921 Lah. 79. 

S. S14— Surety for appearance — Liabil- 
ity. 

The failure of a surety to produce an accused 
on the day on which he has undertaken to 
produce him will not cause forfeiture of his 
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forfeiture and it is not necessary that he 
should hold an enquiry for that purpose. 
Appaji Iyer v. Emperor. 19 Cr. L. J. 301 : 

44 I. C. 205 ; 34 M. L. J. 253 : 
7 L. W. 528 : 41 Mad. 644 : 
A.I. R. 1919 Mad. 889. 
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Cash found on a person convicted of illegally 
importing opium into British India under 
S. 0 (c) of the Opium Act, cannot be confiscated 
under any provision of the Act. Govind Ram 
V. Emperor. 25 Cr. L. J. 615 : 

81 I. C. 103 : A. I. R. 1924 All. 618. 


S. 517 — Disposal by eonfiseaiion. 

Money found on person of accused when 
arrested — Safe custody by Police under S. 51 — 
Sentence of fine — Fine is recoverable out of the 
money in safe custody by confiscation of the 
money. In re : A. B. Samani. 

35 Cr. L. J. 1344 . 

151 1. C. 472 : 7 R. B. 66 : 

36 Bom. L. R. 324 : 

A. I. R. 1934 Bom. 193. 

S. 517 — Disposal by confiscation — Legal- 
ity of. 

The accused was convicted of being in unlaw- 
ful possession of sponge gold and mill sand. 
The Magistrate directed these articles to be 
confiscated : Held, that the confiscation was 
illegal since the disposal of property under 
S. 517, did not convey the idea of confisca- 
tion and the articles in question cannot be 
said to be property used for the commission 
of the offence of which the accused was 
found guilty, viz, receiving or being in posses- 
sion of mining material. (Property can now be 
confiscated— See Amendment). Tayamma v. 
Government of Mysore. 

10 Cr. L. J. 261 : 

12 M. C. C. R. 194. 


S. 517 — Disposal by confiscation — 

Legality o^. 

The course contemplated by S. 517 is resto- 
ration of the property to be disposed of, to 
the person entitled to its possession. The 
word “disposal” in the section does not 
include either confiscation or destruction of 
property. Prithwigir v. Emperor. (But see 
Amendment). 9 Cr. L. J. 539 ; 

2 I. C. 233 ; 5 N. L. R. 59. 


' — S* 517 — Disposal by confiscation — 

Legality of. 

The Petitioner was convicted under S. 182, 
I. P. C., for giving false information of the 
theft of a gold chain and pair of balas by 
one Babu Lall. On search, the articles, 
alleged to have been stolen, were found on 
the premises of the petitioner-informer him- 
self. On his conviction under S. 182, I. P. C., 
the Magistrate passed an order confiscating 
the articles : Held, that the order confiscat- 
was illegal. The object 
J- I “ enable a Magistrate to 

direct the property to be given to some person 
to whom It appears to belong or to allow it 
to continue in the possession of the person in 
whose possession it was found or to make 
some other order of that character. (But See 
amendmein). Lakshmi Narayan Dutt v. 
Inspector, Ureagan. {2 Cr. L. J. 273 : 

9 C. W. N. 597. 
T ^1^~Disposa.l by conHscation — 

Legality of under Opium Act. 


S. 517 — Disposal by confiscation. 

Under S. 517, Cr. P. C., a Criminal Court has 
no power to direct forfeiture of property. 
(But see Amendment). Abinash Chandra v. 

Emperor. 6 Cr. L. J. 293 : 

11 C. W. N. 1046 : 1. L. R. 34 Cal. 986 : 

6 C. L. J. 754. 

S. 517 — Disposal by confiscation. 

Under S. 517 only such property can be 
attached as is proved to have been used in 
the commission of an offence. Where a person 
who has illegally imported opium into 
British India is convicted of an offence 
under S. 9 (c) of the Opium Act, and money 
is found on him which he has received from 
a person to whom he proposes to sell the 
imported opium, the money cannot be attach- 
ed under the provisions of S. 517 as it cannot 
be said to have been used in importing the 
opium. (But see Amendment). Govind Ram v. 
Emperor, 25 Cr. L. J. 615 : 

81 1. C. 103 : A. I. R. 1924 All. 618. 

S. 517— Disposal by delivery. 

A entrusted certain jewels to B, a broker, 
for sale. The jewels were found with C, the 
appellant, who had received them in pawn 
from D. It transpired that B had sold them 
to D, who then pawned them to C : 
Held, that B did not misappropriate the 
jewels, but he did misappropriate the money 
which he received from D for them : 
Held, also, that C. was protected by 
exception 3 to S. 108, Contract Act, and 
was entitled to have the jewels returned 
to him under S. 517, Cr. P. C. Nanalal v. 
Mating Tun Yan. 12 Cr. L. J. 467 : 

11 I. C. 1003 ; 4 Bur. L. T. 170. 

S. 517— Disposal by delivery. 

A entrusted some jewels to B to sell for him. 
B did not sell them, but gave them to her 
niece C, who pawned them to D. B was 
convicted of criminal breach of trust, and 
the Magistrate ordered the jewels to be 
returned to Ai Held, that the questions 
whether S. 178, Contract Act, applied in 
view of the fact that the jewels were 
pawned by C and not by B, and \yhether 
the circumstances were such as to bring the 
transaction within the first proviso to that 
section, were matters to be decided by a Civil 
Court. As A had given the jewels to be 
disposed of for money, and as they had been so 
disposed of, he was not .entitled to relief in a 
Criminal Court. The Magistrate’s order was set 
aside and the jewels were ordered to be returned 
to D. Stephen Aviet v. Emperor. 

6 Cr. L. J. 135 : 
4 L. B. R. 25. 

S. 517— Disposal by delivery. 

A gold sari belonging to the complainant 
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the bonds, but that was not enough. If he 
had come to the High Court at once, he might 
have been told to go to the Sub-Divisional Mag- 
istrate. Xlie parties had compromised their 
dispute and there was no occasion for the 
applicant to come to High Court. The grounds 
given by the Magistrate for forfeiting the 
bonds were not so sound. Muhammad Ramzan 
v. Emperor. 37 Cr. L. J. 792 .- 

162 I. C. 985 : 8 R. S. 178 : 
A. I. R. 1936 Sind 51. 

S. 514 — Surely and bond — Liability of. 


Cr. P. CODE ('1898), S. 516 
S. 514 (1) — Notice — Necessity of. 

In the case of a bail-bond in respect of the 
appearance of an accused person, the Magistrate 
is not bound, before calling upon the 
surety to show cause why the penalty of his 
bond should not be paid, to record evidence 
and a finding that it was proved to his 
satisfaction that the bond had been forfeited. 
Bishambar Mahton v. Emperor. 

32 Cr. L. J. 121 ; 

128 I. C. 348 : 11 P. L. T. 578 : 

I. R. 1931 Pat. 44. 


^Yhere a person enters into a bond for a 
certain sum to be paid to Government if 
he should, within a certain period, commit 
a criminal offence, and two persons subscribe 
an undertaking to be sureties for him, the 
proper procedure for the Magistrate who 
intends to confiscate the bond is to call upon 
the Government or its representatives before 
him to declare against which of the persons 
liable it elects to proceed, and for what amount, 
and to pass orders accordingly. In no case 
can an amount in excess of the amount secured 
by the bond be demanded or recovered from 
the person bound or his sureties individually 
or collectively. AH Mahomed v. Emperor. 

12 Cr. L. J. 404 : 

11 1. C. 588.: 35 P. W. R. 1911 Cr. : 

226 P. L. R. 1311. 

S. 514 — Surety-bond — Termination of. 

Surety — Case sent to another Magistrate — 
Suretj' bond is not exhausted. Amulya Charan 
Pal v. Emperor. 36 Cr. L. J. 133 ; 

152 I. C. 646 : 38 C. W. N. 852 : 

7 R. C. 306 : A. I. R. 1934 Cal. 785. 

S. 51^— Surety for appearance— Legality 

of. 

When a person stands surety for the 
appearance in Court, up to the conclusion of 
the case, of a man who has been called upon 
under S. 110, to furnish security for good 
behaviour, the liability of the surety does 
not cease until the culprit, if so ordered, 
appears with his sureties and executes his 
bond. Abdul Karim v. Emperor. 

16 Cr. L. J. 74 : 

26 I. C. 666 : 32 P. R. 1914 Cr. : 

134 P. L. R. 1915 ; A. I. R. 1914 Lah. 568. 


— S. 514 (1) — Recording of evidence. 

Under S. 514, it is the duty of the Magistrate 
to record evidence and come to a definite 
finding that the bond has been forfeited 
before a notice is issued upon the bailor to 
show cause why the penalty should not be 
realized from him. Zulmi Kahnr v. Emperor. 

31 Cr. L. J. 420 : 
122 I. C. 532 : 11 P. L. T. 572 : 

A. I. R. 1929 Pat. 643. 

S. 514 (1)— Revision. 

There is a palpable distinction between bonds 
which are not, and those which are, for 
appearance before a Court. Proof other than 
is directly before the Court in its own record 
is required in the former and not in the latter. 
Where a Court had before it the order for 
bail, the bail-bond, and the fact that the 
sureties had not produced the accused, and 
upon these materials drew up proceedings 
against the principal and the sureties uuder 
S. 514 : Held, that there was substantial 
compliance with cl. (1) of S. 514, and the 
High Court would not be justified in interfering 
in revision on the ground that the Court had 
no proof that the bond had been forfeited. 
Rajbansi Bhagal v. Emperor. 

31 Cr. L. J. 605 : 
124 I. C. 85 : 11 P. L. T. 575 : 
A. I. R. 1929 Pat. 658. 

S. 515— Scope — Jurisdielion. 

A District Magistrate is empowered by S. 515, 
Cr. P. C., to deal on appeal or revision with 
orders passed by Magistrates after the penalty 
has been forfeited. Masta v. Emperor. 

2 Cr. L. J. 131 : 
15 P. R. Cr. 1905 : 6 P. L. R. 381. 


-Ss. 514, 449— Procedure. 


The release of an accused person on bail and 
the conditions under which that is permitted 
by the law are governed by S. 499, and the 
provisions laid down in that section as to 
the nature and contents of the bail-bond arc 
imperative and must be strictly fulfilled. 
Brahma Nand Misra v. Emperor. 

41 Cr. L. J. 85 
184 I. C. 662 : 1939 A. L. J. 779 
I. L. R. 1939 All. 924 : 12 R. A. 273 
A. I. R. 1939 All. 682. 

-Ss. 514, 515— Revision. 


as. 31‘i, 

V High Court is empowered to revise orders 
issed by Magistrates under S. 514 or by 
istrict Magistrates under S. 515 of the 
r. P. C. Masta v. Emperor. ^ ^ 

2 Cr. L. J. 131 : 

15.P. R. Cr. 1905 : 6 P. L. R. 381. 


S. 516— Scope. 

S. 51G is only concerned with the power to 
direct levy of the amount ( which power may 
be delegated) and not with the forfeiture 
which is a condition precedent to the levy. 
Hira Lai Sahu v. Emperor, 10 Cr. L. J. 248 : 

3 I. C. 113. 

S. 516-A — Custody — Objeel of. 

Under S. GIC-A, Court has to make order for 
proper custody of property in order to preserve 
it as evidence. Brojendra Chandra De v. K, S. 
Santa. 32 Cr. L. J. 983 : 

132 I. C. 902 : 35 C. W. N. 198 : 
I. R. 1931 Cal. 614 ; A. I. R. 1931 Cal. 455. 

S. 516-A — Disposal of property — 

Theft — Acquittal — Accused’s right to possession 
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S. 517 — Disposal on delivery. 

During the course of the investigation into 
a case of dacoity, the petitioners produced 
certain articles consisting of cash and jewellery 
before the Police and made certain statements 
concerning the discovery and production of 
the articles. They were subsequently charged 
with and convicted of the offence of the 
dacoity but their convictions were upset on 
appeal, the Court holding that the articles 
produced by the accused had not been iden- 
tified as the property of the complainant 
and were not proved to have formed part 
of the stolen property. Subsequently under 
S. 517 of the Cr. P. C., the trial Court made 
an order directing that the articles produced 
by the petitioners during the investigation 
should be returned to the complainant ; and 
in making the order, it relied upon the state- 
ments of the petitioners made to the Police 
during the investigation : Held, (1) that the 
statements made by petitioners to the Police 
were admissible for the purpose of the pro- 
ceedings under S. 517, Cr. P. C., but could 
not be relied upon unless they were proved ; 
(2) that the Court having held that the cash 
and jewellery in dispute did not beSong to 
the complainant and did not form part of the 
stolen property, the order directing its return 
to the complainant could not be upheld, and 
that the articles should be returned to the 
petitioners, the complainant being left to his 
remedy in the Civil Court. Suleman v. Emperor. 

26 Cr. L. J. 737 : 

86 I. C. 273 : 6 L. L. J. 213 : 

A. I. R. 1924 Lah. 588. 

S. 517 — Disposal by delivery. 

If a pawner removes from the possession of 
the pawnee the articles pawned by him and 
passes them on to a third person for good 
consideration, on pawner’s conviction of theft, 
the trial Court is justified to direct, in the 
exercise of its discretion under S. 517, that 
the stolen articles be returned to the pawnee, 
who was the proper person to recover their 
possession because he had a lien on them. 
Gout Mohan Dalui v. Bansidhar Byas. 

24 Cr. L. J. 238 : 

71 1. C. 702 : A. I. R. 1923 Cal. 598. 

S. 517 — Disposal by delivery. 

• 

Order for restitution of property — Disposal 
of property by parties does not render order 
ultra vires. Court can order payment of 
equivalent value. Shamsiindar v. Teja Singh. 

36 Cr. L. J. 1237 : 

157 I. C. 763 ; 8 R. Pesh. 35 : 

A. I. R. 1935 Pesh. 98. 
S. 517 — Disposal by delivery. 

Property in respect of which criminal breach 
of trust has been commuted is as much stolen 
property as property, the possession where- 
of has been transferred by theft according to 
the prQvisions of S. 410, Penal Code, and such 
property should be handed back by the Cri- 
minal Court to the real owner unconditionally 
where there is no 6onn_/idc dispute as to title. 

A person to whom such property has been 
pawned by the accused is not entitled to retain 
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it as against the true owner. Mohammad Hadi 
Husain v. Emperor. 29 Cr. L. J. 983 : 

112 1. C. 103 : 5 O. W. N. 281 : 
3 Luck. 494 : A. I. R. 1928 Oudh 277. 

S. 517 — Disposal by delivery. 

Restoration on acquittal. Court is bound to 
return article seized to person from whom it 
was seized in absence of special circumstances. 
Mere fact that two persons are quarrelling 
about possession is no such circumstance. V. 
K. Vaiyapuri Chelti v. Simmiah Chetty. 

32 Cr. L. J. 355 : 
129 I. C. 458 : 1930 M. W. N. 1106 ; 
33 L. W. 36 : 59 M. L. J. 901 : 
I. R. 1931 Mad. 266 : A. I. R. 1931 Mad. 17. 

S. 517 — Disposal by delivery. 

The general rule in the case of orders under 
S. 517, is that the property should be returned 
to the person from whose possession it was 
taken. Lakshmana Dorai v. Arunagiri Chetty. 

33 Cr. L. J. 783 : 
139 I. C. 354 . 1932 M. W. N. 813 : 
I. R. 1932 Mad. 670 : A. I. R. 1932 Mad. 495. 

S. 517 — Disposal by delivery. 

The general rule is that when an accused 
has been charged with an offence in relation 
to certain property and he has been acquitted, 
that property should be returned to him. But 
this rule has no application where several 
persons are accused of an offence in respect 
of the same property and one is acquitted 
while others are convicted. Gulabchand Vmaji 
V. Emperor. 38 Cr. L. J. 382 : 

167 I. C. 428 : 9R.S. 190 : 
A. I. R. 1937 Sind 33. 

S. 517 — Disposal by delivery. 

The manager of a certain firm misappropriat- 
ed a number of currency notes belonging to 
the firm and deposited them with other firm 
to redeem certain bills of exchange, which he 
had pledged on his own account with that 
firm. The notes were identified by their 
numbers and most of them were seized by the 
Police and produced before the Magistrate who 
directed that they should be returned to the 
former firm : Held, that the order was proper 
one. Akshoy Kumar Saha v. Naba Kumar 
Singh Dhuduria. 41 Cr. L. J. 791 : 

189 I. C. 714 : 13 R. C. 123 : 
A. I. R. 1940 Cal. 346. 

S. 517 — Disposal by delivery. 

The petitioner was accused of abetment of 
theft of an elephant and the elephant was 
recovered from his possession by the Police. 
He was acquitted on the ground that he had 
acquired a share in the ownership of the 
elephant but the Magistrate made an order 
banding over the elephant to the complainant 
until the Civil Court should adjudge to the 
contrary : Held, that the order handing over 
the elephant to the complainant was illegal 
and that the animal should be handed back 
to the accused. Satlar AH v. Afzal Mahomed. . 

28 Cr. L. J. 546 : 
102 I. C. 482 : 54 Cal. 283 : 
A. I. R. 1927 Cal. 532. 
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the Magistrate’s Court. Ramaswami Aitjnr v. 
Venkeswara. 14 Cr. L.’j. 27 ; 

181. C. 171: 24 M. L. J. 1 : 
1913 M. W. N. 851 : 14 M. L. T. 431. 

S. 517 — Applicability. 

S. 517 is not applicable to a case where the 
property has already passed out of the custody 
of a Court. Therefore, a party who has taken 
delivery from the Police of crops attached 
cannot be ordered to return the same to the 
opposite party. Jhumak Singh v. Tola Mahto. 

23 Cr. L. J. 110 : 
65 I. C. 494 : 1922 Pat. 128 : 

3 P. L. T. 228 : A. I. R. 1923 Pat. 84. 

; — S. 517 — Application. 

During the investigation into a case of 
theft, certain currency notes were produced 
before the Police by the petitioner. One 
T was eventually convicted of criminal mis- 
appropriation in respect of the notes and the 
notes were made over to the complainant 
under the orders of the Magistrate. The 
petitioner was subsequently tried and con- 
victed of an offence under S. 411, Penal 
Code, in respect of the notes, but was 
acquitted by the Sessions Judge on appeal. 
Nearly six months after his acquittal, he 
applied to the Sessions Judge for restoration 
of the notes to him. The Sessions Judge 
rejected the application on the ground that 
it was barred by limitation ; Held (1) that 
the application was in no sense an appeal 
against the order of the Magistrate making 
over the notes to the complainant but an 
independent application to the Sessions Judge 
himself with a view to his taking action 
under S. 520, Cr. P. C. Kanshi B(im v. 
Emperor, 24 Cr. L. J. 713 : 

73 I. C. 937 : 4 Lah. 49 ; 
3 P. W. R. 1923 Cr. ; 
A. I. R. 1924 Lah. 75. 

S. 517 — Application — Limitalion for. 

No period of limitation is prescribed for an 
application under S. 517 or 520, and such an 
application can always be made within a 
reasonable time of the termination of the 
proceedings in which the property in dispute 
was produced. Kanshi Ram v. Emperor. 

24 Cr. L. J. 713 : 
73 I. C. 937 : 4 Lah. 49 : 

3 P. W. R. 1923 Cr. : A. I. R. 1924 Lah. 75. 

S. 517 — Boat whether used for com- 
mitting offence. 

A boat cannot be regarded as an instrument 
for the commission of an offence within the 
meaning of S. 517. Jarip Gazi v. Emperor. 

1 Cr. L. J. 849 : 
8 C. W. N. 887. 

-S. 517 — Civil dispute. 

An order under S. 517 does not decide the 
question of ownership of the property. It 
merely decides the question of the right to 
possession till a Civil Court has decided 
the question of ownership. Rahman, M. v. 
Abdul Samad. 20 Cr. L. J. 332 (a) : 

50 I. C. 668 : 11 Bur. L. T. 267 .- 
A. I. R. 1919 L. Bur. 51. 
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S. 517— Ciuil dispute. 

But in no circumstances, whether the case 
be one under S. 517 or under S. 523, can 
an order be made for detention in Court 
custody or in the custody of one of the 
partie.s, conditional on a civil suit being 
instituted ; for this might mean detention 
for an indefinite period, if no sueh suit is 
brought. Mohammad Yusuf v. Krishna Mohan 
Bhaitacharjya. 39 Cr. L. J. 245 : 

172 I. C. 959 : 41 C. W. N. 1376 ; 

10 R. C. 478 : A. I. R. 1938 Cal. 17. 

S. 517 — Civil dispute. 

But where there is a doubt, not necessarily a 
strong doubt, not even a reasonably arguable 
one, such as may arise where the decision 
involves a contentious point of Civil Law, 
the normal course of restoring the property 
to the person from whom it was seized should 
be followed and the dissatisfied party should 
be left to seek his remedy in a Civil Court. 
Valliappa Chetly v. Joseph. 

25 Cr. L. J. 666 (b) : 

81 I. C. 154 : 2 Bur. L. J. 85 : 

A. I. R 1923 Rang. 248. 

S. 517 — Civil dispute. 

If by reason of a disputed claim to posses- 
sion, an order for delivery cannot be made, 
or the property may not be finally disposed 
of by destruction or confiscation or other- 
wise, the Court will not make any order 
under this section at all, but leave the 
parties to their remedy in a Civil Court, if 
any. Meanwhile it will be quite proper 
to make an order under S. 523, where the 
property is the property seized in the manner 
stated in the section. This section will 
equally apply where there has been and there 
has not been an inquiry or trial, or where 
the property has been or has not been 
produced in Court ; in other words, even in a 
case which comes under S. 517. If on the 
facts the Court finds itself unable to make 
an order for the disposal of the property in 
the manner indicated therein, it will be open 
to it to deal with the matter under S. 523. 
Mohammad Yusuf v. Krishna Mohan Bhalla- 
charjya. 39 Cr. L. J. 245 ; 

172 I. C. 959 : 41 C. W. N. 1376 : 

10 R. C. 478 : A. I. R. 1938 Cal. 17. 

S. 517 — Civil dispute whether within 

scope. 

Question of title as to property is to be 
decided by Civil Court. Karuppanan Ambalam 
V. Gurusami Pillai. 34 Cr. L. J. 586 : 

143 I. C. 510 (1) : 1933 M. W. N. 88 (2) : 

37 L. W. 415 : 64 M. L. J. 431 : 

56 Mad. 654 : I. R. 1933 Mad. 306 : 

A. I. R. 1933 Mad. 434 (2) ; 

5. 517 — Civil dispute. 

Three debentures, the property of S were 
stolen and were sold by the thief to F who 
pledged them to N. In a prosecution of F 
under S. 411, Penal Code, which ended in his 
acquittal, N having been called upon to pro- 
duce the debentures made them over to the 
Magistrate. Subsequently on the application 
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S. 517 — Disposal by delivery. 

Where the title to property seized is doubtful, 
it should be returned to the person from whom 
it was seized, unless there are special circum- 
stances which would render such a course un- 
justifiable. Sriniwasa Moorthi v. Narasimbalu 
Naidu. 28 Cr. L. J. 879 : 

104 I. C. 719 : 26 L. W. 168 : 
39 M. L. T. 18 : 53 M. L. J. 309 ; 
1927 M. W. N. 692 : 50 Mad. 916. 

A. I. R. 1927 Mad. 797. 

— S. 517 — Disposal by delivery. 

FF’s buffalo was stolen on 20th April 1906, 
and was recovered from F in March 1907, 
after it had been several times bought and 
sold in overt market : Held, that IV is 
entitled to recover the buffalo from F although 
a bona fide purchaser. The law on the subject 
is contained in S. 108, Contract Act, IX of 1872 
(which is different from the law in England) ; 
and under it a seller in India cannot give to 
a buyer a better title than he has himself, and 
the buyer in overt market is not protected by 
any of the exceptions to that section. Faiz 
Ahmad v. Emperor. 7 Cr. L. J. 279 : 

3 P. W. R. Cr. 11 : 2 P. R. Cr. 1908 : 

140 P. L. R. 1908. 

S. 517 — Disposal by delivery. 

Acquittal of person accused of theft— Pro- 
perty seized to be restored to person producing 
it. Karuppanan Ambalam v. Gurusami Pillai. 

34 Cr. L.J. 586: 
143 I. C. 510 (1) ; 1933 M. W. N. 88 (2) : 
37 L. W. 415 : 64 M. L. J. 431 : 
56 Mad. 654 : 1. R. 1933 Mad. 306 : 
A. I. R. 1933 Mad. 434 (2). 
S. 517 — Disposal of properly. 

Where an accused person says that certain 
alleged stolen property is not his, the Court 
is not justified in ordering that it should be 
given to him. It should be retained by the 
Court until one or other of the parties has 
established his right to it. If it has been 
paid or given to the accused, the Court has 
power to call upon him to return it. Chanan 
V. Emperor. 14 Cr. L. J. 596 : 

21 1. C. 468 ; 37 P. W. R. 1913 Cr. : 

320 P. L. R. 1913. 

S. 517 — Effect of order. 

The effect of the order of the Criminal Court 
is that it determines which of the parties 
should be left to sue in the Civil Court. Bhagat 
Ram V. Emperor. 12 Cr. L. T. 400 (a) : 

11 1. C. 584 ; 96 P. L. R. 1911. 

S. 517 — Inquiry or trial — Necessity of. 

A Magistrate is bound to hold an inquiry of 
some sort before he can make an order for the 
disposal of property which has been seized 
and produced before him. Valliappa Cheliy v. 
Joseph. 25 Cr. L. J. 666 (b) : 

81 1. C. 154 ; 2 Bur. L. J. 85 : 
A. I. R. 1923 Rang. 248. 

S. 517— Inquiry or trial— Necessity of. 

When a person eharged before the Magistrate 
with criminal breach of trust in respect of 
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certain jewels died before trial and before 
any evidence was recorded, and the alleged 
owner of the jewels, which were recovered by 
the Police from the pledgees and sent to the 
Magistrate along with the charge-sheet, 
applied to be put in possession of them under 
Ss. 517 and 523 after enquiry as to their owner- 
ship: Held, that S. 517 of the Cr. P. C. did not 
apply to the case : Held, further, as there was 
no evidence or finding about ownership, S. 523 
did not apply and that the Magistrate was not 
bound to hold an inquiry simply to 
determine the ownership of the jewels. 
In re : Kuppammall. 4 Cr. L. J. 233 : 

I. L. R. 29 Mad. 375. 

S. 517 — Inquiry or trial — Meaning of. 

Where an accused person was acquitted of 
criminal trespass on the ground that the trial 
was barred by S. 403 : Held, that the 
proceedings in connection with such acquittal 
did not constitute an inquiry or trial within 
the meaning of S. 517, and that therefore no 
order for the disposal of the property in 
respect of which the trespass was alleged, 
could be passed at the conclusion of such 
proceedings. Tun Hla v. Shwe Ngo. 

7 Cr. L. J. 490 : 
4 L. B. R. 229. 

S. 517 — Inquiry or trial — Nature of. 

Where in a case under S. 380 read with S. 411, 
Penal Code, the accused and the stolen property 
are sent to the Magistrate under S. 190 (6), 
Cr. P. C., and the Magistrate examines no 
witnesses and discharges the accused and then 
passes the order with regard to the disposal 
of the property, the order comes und er S. 517, 
Cr. P. C., since the inquiry had been initiated 
and concluded. The Sessions Judge, 
therefore, can deal with the application 
filed before him under S. 520, Cr. P. C. 
Maung Pu Tu v. The King. 39 Cr. L. J. 763 : 

176 I. C. 451 ; 1938 Rang. 143 ; 
HR. Rang. 67 : A. I. R. 1938 Rang. 278. 

S. 517 — Inquiry or trial — Necessity of. 

Where an order directing delivery of property 
is made by a Magistrate without any criminal 
proceeding before him or any other Magistrate, 
but merely on the application of the person 
in whose favour such order is made, such an 
order is entirely without jurisdiction. S. 517 
cannot apply to the case. Sreedam Chunder 
Seal V. W. J. O’Grady. 6 Cr. L. J. 402 ; 

6 C. L. J. 707. 

— S. 517 — Intereference. 

An order passed by a Magistrate under 
S. 517, is a judicial order and is open to 
review by the higher Courts on appeal or 
revision, as the case may be. Sunder Das 
V. Emperor. 32 Cr. L. J. 847 : 

132 I. C. 202 ; A. I. R. 1931 Lah. 527. 

S. 517 — ^Joint property — Disposal by 

delivery. 

Where it is found that the subject-matter of 
the offence belongs partly to the accused who 
was discharged, and partly to him and another 
jointly, it is not illegal to pass an order to 
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^S. 517 — Cnncncy-notcs — Disposal of. 

Where nn offence has been committed in 
respect of money, the court has .power to 
proceed under S, 517, in respect of the 
currency-notes produced though the notes 
produced arc not identical notes in respect of 
which the offence was committed. Tlardayal 
Singh V. Kishorc Chand. 

I. R. 1922 Lah. 621. 

S. 517 — CuTrcncij-notcs — Disposal of. 

Where in a trial for a criminal breach of trust, 
it appeared ttiat the accused had transferred 
one of the misappropriated currency notes to 
the petitioner, and on the conviction of the 
accused the Trj’ing Magistrate ordered the 
note to be returned to the Crown ; Tlcid, that 
.tin's was a case for the application of the general 
rule that property in a currency note passes 
by mere delivery and that there being no 
allegation of fraud or bad faith on the part of 
the petitioner, he was entitled to retain it. i 
fn Tc : Pandliarinalh Pundlik Pevankar. 

16 Cr. L. J. 783 : 
31 1. C. 383 ; 17 Bom. L. R. 962 : 

A. I. R. 1915 Bom. 265. 

S. 517 — Custody — Cleaning of. 

Under S. 517 the jurisdiction of the Criminal 
Court is confined to nn order at the conclusion 
of the trial for Uic disposal of the property 
which has been .stolen and wliich is before it 
in tl>c criminal proceedings. It need not be in 
the possession of the Court, but it must be 
capable of being car-marked. Naini Mai v. 
Emperor. 24 Cr. L. J. 804 ; 

74 I. C. 708 : A. I. R. 1924 All. 189. 

S. 517 — Custody of Court — Meaning of. 

Tlicrc was a dispute between A and B with 
regard to the possession of a house and the 
Police took possession of the house and locked 
it. A filed a complaint against B in respect of 
the house under Ss. 143, 380 and 488, Penal 
Code, and during the pendency of the case, the 
key of the house was handed over to A under 
the orders of the Magistrate. B was acquitted 
in the end and he applied to the Magistrate 
for an order directing A to deliver the key to 
him (B) : Held, that the Magistrate had no 
power either under S. 517, to make an order 
in favour of B as neither the house nor the 
key was property in the custody of the Court 
in respect of which an offence was committed. 
Bansi DJiar v, Brij Basi Lai. 31 Cr. L. J. 6 ; 

120 I. C. 197 : A. I. R. 1930 All. 35. 

S. 517 — Discretion. 

Barring exceptional cases only where nn 
inquiry may be necessary, as a general rule, a 
Magistrate acting under S. 517, sliould pass 
orders according to his discretion without 
making any further inquiry. Gout Mohan 
Dalui V. Bansidhar Btjas. 24 Cr. L. J. 238 ; 

71 I. C. 702 : A. 1. R. 1923 Cal. 598. 

S. 517 — Discretion — Principles of, use of. 

An order for the disposal of property under 
S. 517, is in the discretion of the Court, but 
tliat discretion is to be used judicially, and 
unless the High Court is satisfied that it has 
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not been so used, it has no right to interfere 
with it in revision. Gonr Mohan Dalui v. 
Bansidhar Byas. 24 Cr. L. J. 238 : 

71 1. C. 702 : A. I. R. 1923 Cal. 598. 

S. 517 — Discretion — Principles of, use of. 

Orders under S. 517 are discretionary, but 
the discretion is open to eorreetion where it 
has been exercised in violation of accepted 
judicial principles. In re : Pandharinatli 
Pundlik Revnnkar. 16 Cr. L. J. 783 : 

31 I. C. 383 : 17 Bom. L. R. 962 ; 

A. I. R. 1915 Bom. 265. 

S. 517 — Discretion — Principles of, use of. 

S. 517 invests a Criminal Court with a dis- 
cretionary power, and it is a rule of law that 
sjich jiower must be exercised judicially, i. e., 
according to sound principles of law and not 
in an arbitrary manner. But what that means 
is not tliat tlie order is in the opinion of the 
higher tribunal of revision an improper one, 
which it would not have passed, but that 
having regard to the materials before the 
Court exercising the discretion, that discre- 
tion was exercised in a legal manner. In re : 
Sadashiv Narayan Valkar. 9 Cr. L. J. 162 : 

1 1. C. 103 : 11 Bom. L. R. 16. 


S. 517— Discretion— Principles of, use of. 

S. 517 invests a Magistrate with discretionary 
power as to tlie disposal of exhibits after the 
conclusion of a criminal case but that discre- 
tionary power must be exercised judicially and 
not arbitrarily. If the person disposing of the 
property belongs to any of the classes men- 
tioned in Ss. 27 to 30, Sale of Goods Act, 
inasmuch as he can make a valid pledge or sale 
provided the requirements of the provisos are 
fulfilled, the property should be returned not 
to the owner but to the pledgee or the buyer, 
as the case may be. Mating Po Thaung v. 
Noor Moharned. 39 Cr. L. J. 25 : 

171 1. C. 897 : 10 R. Rang. 199 : 

A. I. R. 1937 Rang. 385. 


S. 517 — Discretion — Principles of, use of. 

The powers under S. 517 are very large and 
the Magistrate’s discretion under it is wide, 
but such discretion must be exercised judicially 
and if so exercised, the High Court should 
not interfere with it in revision. Appaji Iyer 
V. Emperor. 19 Cr. L. J. 301 

44 I. C. 205 ; 34 M. L. J. 253 
7 L. W. 528 : 41 Mad. 644 
A. T. R. 1919 Mad. 889 


S. 517— Disposal by confiscation. 

Before the amendment of the Cr. P. C., 1923, 
a Magistrate had no authority, under S. 517 
of the said Code, to make an order for confis- 
cation of stolen property recovered by the 
Police. Bam Khalawan Ahir v. Tulsi Telini. 

26 Cr. L. J. 300 : 
84 I. C. 444 : 28 C. W. N. 1094 : 
A. I. R. 1924 Cal. 1040. 

S. 517— Disposal by confiscation. 

If there are circumstances from which an 
inference can be drawn that money has been 
used for gaming, a Magistrate can order its 
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S. 517 — Order — Stage for passing. 

Under the provisions of S. 517 an order 
for the disposal of property regarding which 
an offence has been committed can only be 
made upon the conclusion of an inquiry or 
trial before a Criminal Court, and not on the 
application of a person subsequently made 
by him to the Court after the conclusion 
of the trial. Abdul v. Ghulam Muhammad. 

25 Cr. L. J. 84 : 
76J. C. 20 ; 4 Lah. 460 : 
A. I. E. 1924 Lah. 261. 

S. 517 Order — Stage for passing. 

Where the Magistrate has before him the 
evidence given for the prosecution in the 
inquiry, it is not necessary that the order 
should follow a fresh inquiry after giving 
opportunity to the party to produce new or 
further evidence. In re ; Vemireddti Babn- 
reddy. 18 Cr. L. J. 469 ; 

39 I. C. 309 : A. I. R. 1918 Mad. 594. 

S. 517 — Proceedings under S. 117, if 

enquiry. 

A proceeding under S. 117 is an enquir 5 ' with- 
in S. 517. Emperor v. Beni Madho. 

38 Cr. L.J. 175 : 
166 I. C. 271 : 1. L. R. 1936 Nag. 150 : 
9 R. N. 118 : A. I. R. 1936 Nag. 143. 

S. 517— Property — Nature of. 

In S. 517 the words " property regarding 
which any offence appears to have been com- 
mitted ” include immovable propertj'. Tun 
Ilia V. Shwe Ngo. 7 Cr. L. J. 490 ; 

4 L. B. R. 229. 
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S. 517 -—Prop^ly regarding which 

offence committed — Meaning of. 

The provisions of S. 517 have reference to 
cases of offences relating to property or relat- 
ing to documents, e.g., where the Court 
directs, as in cases of theft or criminal mis- 
appropriation or offences of similar description 
that , the property which is stolen or mis- 
appropriated be . restored to its owner. 
Abinash Chandra v. Emperor. 

6Cr.L.J. 293; 
11 C. w: N. 1046 ; I. L. R. 34 Cal. 986 : 

6 C. L. J. 754. 

S. 517— Property used for committing 

offence — Instances of. 

The words of tiie section, mz., "which, has. 
been used for the commission of any offence ” 
must refer to cases of the same nature, i. e., to 
instruments like guns and swords produced in 
Court. Abinash Chandra v. Emperor. 

6 Cr. L. J. 293 : 
11 C. W. N. 1046 : I. L. R. 34 Cal. 986 ; 

6C. L.J. 754. 

S. 517 — Property within scope. 

S. 517 has no application to immovable pro- 
perty. Bisvueswar Singh v. Bhola Nath Pathuk. 

15 Cr. L. J, 175 ; 
22 I, C. 751 : 18 C. W. N. 1146 : 

A. I. R. 1914 Cal. 629. 

S. 517 — Property within scope. 

S. 517 is limited-in its application to movable 
property. Adepu Reddi v. Bamayya. 

22 Cr. L. J. 110 : 
59 I. C. 414 : 12 L. W. 227. 

S. 517 -Property within scope. 


S. 517 — Property— Nature of. 

The expression " regarding which any offence 
has been committed ” in S. 517 includes 
movable property regarding the possession of 
which a quarrel is begun or a riot is begun, 
whatever may be the offence that might ulti- 
mately 'be committed in the course of the 
quarrel or fight. Where in certain disputes 
regarding possession of boats, nets and tackle, 
a quarrel arose which ultimately ended in riot' 
assault and murder : Held, that the boats, nets’ 
and tackle were properties in respect of which 
it was competent to the Court to order disposal 
under S. 517. Sheikh Dawood v. Velayuda 
Semmanoti. 29 Cr. L, J. 322 (b) 

27L. w. 132 
54 M. L. J. 312 : 51 Mad. 606 
A. I. R. 1928 Mad. 194. 

— S. 517— Property, regarding which 

offence committed — Meaning of. 

The accused was convicted of the offence of 
msh driving on a public way under S. 279 
Penal Code, and the convicting Magistrate 
passed an order under S. 517, Cr. P. C. that the 

cart, pony and harness which the aceS was 
driving should be sold and the sale-proceeds 
paid over to the complainant ; Held that the 
order was illegal. Emperor ^ itaM BM 

lCr.L.J.38! 
5 P. L. R. 9. 


S. 517 not only refers to property in respect 
of which an offence has been committed but 
also the property before the Court and in its 
custody. Gulabchand Umaji v. Emperor. 

38 Cr. L. J. 382 ; 

167 I. C. 428 : 9 R. S. 190 : 

A. I.R. 1937 Sind 33. 

S. 517 — Property within scope. 

The accused not being mercantile agents 
within the meaning of S. 2 (9), Sale of Goods 
Act, deposited ornaments with the third accu- 
sed G who received them not in good faith. 
All of the three were tried under S. 400, Penal 
Code, for criminal breach of trust. G was 
acquitted and the Magistrate ordered the 
ornaments produced before him to be restored 
not only to those three persons to whom they 
belonged but also to six others, though no 
offence had been proved against the property 
belonging to them. G claimed that as he had 
been acquitted of the offence with which he has 
been charged in relation to the property, so 
he was entitled to an order that the property 
should be returned to him : Held, that G was 
not protected by S. 118, Contract Act, and 
was not entitled to possession under S. 617, 
Cr. P. C., whether possession means judicial 
or physical. Gulabchand Umaji v. Emperor. 

38 Cr. L.J. 382: 

167 I. C. 428 : 9 R. S. 190 : 

A. I. R. 1937 Sind 33. 
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wns stolen. The thief converted the sari 
into bungles nnd sold tlicnv to the petitioner 
for Rs. 181—1-0. The petitioner converted the 
bangles into gold nnd sold it in different 
parts. In the course of tlic investigation 
relating to the Iheft the petitioner was asked to 
jjroduec lls. 184-4-0, which sum was before the 
Court when the theft ease was decided. The 
petitioner was examined as a witness in the 
ease. The trial Magistrate made an order under 
S. iilT directing this sum to be paid over to tlie 
complainant t Held, that the money deposited 
by the petitioner not being cither the actual 
sum paid by the petitioner to the thief ns the 
price of the bangles or the actual sum realised 
by the petitioner by the sale of the gold, it was 
not proj)crly in respect of which an offence had 
been committed within the meaning of S. 517 
nnd that, therefore, the order directing the 
payment of the money to the complainant was 
illegal. Jn re: Auaut Virupax Peernnt. 

19 Cr. L.J. 721 : 

46 I. C. 401 : 20 Bom. L. R. 604 : 

A. 1. R. 1918 Bom. 215. 


CODE (1898), S. 517 


Cr. P. 

Emneror”"'^ Manikzjam v. 

L,mpcTor. j], 

41. C. 875 : 19 M. L.J 516. 

517 — Disposal by delivery. 

At the conclusion of a case of criminal mis 
appropriation of an elephant, the found ele- 
phant in dispute was ordered to be delivered 
to the person in whose possession it was 
at the time the criminal proceedings were insti- 
tuted. Baloram Gogai v. Chintaram. 

2 Cr. L. J. 269 : 

9 C. W. N. 549. 

S. 517 — Disposal by delivery. 

Any property or document in regard to which 
an offence appears to have been committed 
or wliich has been used for the commission of 
an offence, should not be returned by a 
Criminal Court to the person who has been con- 
victed. Pilip Sprali v. Emperor. 

35 Cr. L. J. 1389 
151 I. C. 735 : 1934 A. L. J. 425 
i 4 A. W. R. 550 ; 7 R. A. 195 

’ A. I. R, 1934 All. 207. 


S. 517 — Disposal by delivery. 

A Hindu having died without a male issue, his 
brother removed the produce of the deceased’s 
land alleged to be in the possession of his 
widow, and so was charged by her for theft 
nnd trespass, but was acquitted on the ground 
that there was no criminal intention. The 
Magistrate, however, awarded the land to her 
or held that the land was in her possession, nnd 
ordered the produce to lie handed over to her : 
Held (in revision), ns regards the produce, that 
the order was illegal as regards the produce 
nnd vllrn vires as regards tlic immovable pro- 
perty, ns if in an enquiry or trial, the nccu-sed 
had been discliargcd or acquitted, the Court 
was bound to restore any property in dispute 
to the possession of the parly from whom it was 
taken; that unless the Court was of opinion 
that an offence had been committed regarding 
such property, S. 517 would not be applicable, 
nnd that the diniculty ns to restoration was 
removed by the recent amendment of S. 520 : 
Held, ns regards the land, that though tim 
Magistrate had to determine the question of 
possession in order to arrive at a decision ns 
to whether criminal trespass had been commit- 
ted, that fact was by no means equivalent to a 
necessity for putting that decision into opera- 
ration for the settlement of civil rights and 
liabilities nnd that his finding was a mere 
obiter dictum in reference to civil rights. Jltnla 
Madarsangii Jcmalji v. Bai Jethiba. 

3 Cr. L. J. 309. 

S. 517 — Disposal by delivery. 

An order directing the keys of a house to be 
made over to a person is in fact an order 
directing that possession of the house be 
delivered to him for the purposes of S. 517. 
Sundar Das v. Emperor. 32 Cr. L. J. 847 : 

132 I. C. 202 ; A. I. R. 1931 Lah. 527. 

S. 517 — Disposal by delwery. 

An order under S. 517 cannot direct the party 
to whom property is delivered to produce it 


S. 517 — Disposal by delivery. 

B asked A for some jewels promising to sell 
them for A or, if not sold, to return them the 
same evening. A was induced by this promise 
to hand over the jewels to B, Instead of 
, selling them, B pawned them the same day for 
i about a third of their value, and then dis- 
appeared for four days. On being prosecuted 
she pleaded guilty to a charge of criminal 
breach of trust under S. 40C, Penal Code, and 
stated that she had pawned the jewels because 
she was pressed for money by a creditor. The 
Miigislrntc at the close of the trial ordered the 
jewels to be returned to A : Held, that the 
circumslanee was suiTicicnt to constitute at 
least a primn faeic case of fraud, within the 
meaning of the second proviso of S. 178, Con- 
tract Act, on the part of B in obtaining the 
jewels. The order of the Magistrate for 
the return of the jew'els was, therefore 
upheld. Kong Lone v. Ma Kay. 

6 Cr. L. J. 125 : 

4 L. B. R. 13 ; 13 Bur. L. R. 273. 

S. 517 — Disposal by delivery. 

Cash is not property within the meaning of 
S. 517 of the Cr. P. C. except in so far as it 
is capable of being possessed and identified 
j»i .specie. If it is certain that the actual 
coins on a thief or receiver of stolen property 
are the actual coins which have been the 
subject of theft, then it is permissible to treat 
such cash as stolen property. It is, however, 
safer in such a case to inflict a fine and to 
apply the .coins found on the person of the 
accused towards the payment of fine and then 
to apply the amount of the fine, if necessary, 
towards compensation. But in no case can 
coins which have been put into circulation 
and passed on to the public be treated in 
the same way as stolen coins actually remain-,' 
ing in the possession of the thief. Ptirsu v. 
Emperor. 26 Ct. L. J. 1315 : 

89 I. C. 259 : 18 S. L. R. 218 : 
A. I. R* 1926 Sind 17. 
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held to be an order under S. 523. Rama- 
sawmi An/ar v. Venkateswara Aiyar. 

14 Cr. L. J. 27 : 
18 I. C. 171 : 24 M. L. J. 1 : 
1913 M. W. N. 851 : 14 M. L. T. 431. 

S. 517 (1)— Order, whether can be 

made. 

A Court can pass an order under S. 517 (1) as 
regards the disposal of property only if it 
appears that an offence has been committed 
with respect to it, or that it has been used 
for the commission of an offence. Where, 
therefore, an accused Avas found to be a 
habitual thief and was bound down for good 
behaviour, but it did not appear that any 
offence had been committed rvith respect to 
the property in dispute which the accused 
claimed as his own : Held, that no order 
could be passed under S. 517 (1) as to the 
property. (But see Amendment.) In rc : 
Govindaraja Padayachi. 16 Cr. L. J. 811 : 

31 1. C. 827 : A. I. R. 1916 Mad. 839. 

S. 518. 

See also Cr. P. C., 1898, S. 520. 

S. 518— Disposal by confiscation. 

So long as there is any one entitled to the 
possession thereof, such proceeds should not 
be confiscated. Gobind Pershad v. Emperor. 

34 Cr. L. J. 581 : 
143 I. C. 358 : I. R. 1933 Lah 347. 

S. 518 — Disposal by delivery. 

The sale proceeds of stolen property are pro- 
perty to which S. 518 relates, and may be made 
over to the persons claiming it. Gobind Pershad 
V. Emperor. 34 Cr. L. J. 581 : 

143 I. C. 358 : I. R. 1933 Lah 347. 

S. 518— Order, effect of. 

Accused was convicted under S. 188, Penal 
Code, for disobeying an order purporting to 
have been passed by the District Magistrate in 
1873 under S. 518 ; Held, that the eonviction 
could not be sustained, inasmuch as an order 
made under S. 518 could not enure for all time 
blit had a temporary operation only. Ram Das 
V. Emperor. 22 Cr. L. J. 2 ; 

58 I. C. 34 : 18 A. L. J. 857. 

S. 519. 

See also Cr. P. C. 1898, S. 520 
S. 520. 

Additional District Magistrate em- 
powered Avith. 

• Application. 

Concurrent Jurisdiction. 

Court of Appeal. 

Disposal by confiscation. 

'• Disposal by delivery. 

Interference by, High Court. 

• Jurisdiction. 

^Notice. 

; — Order. 

■ Power of Appellate Court. 

— Power of High Court. 

— ' Power of Superior Court. 


Cr. P. CODE (1898), S. 520 

Restoration of property. 

Scope. 

520. 

See also Ct. P. C., 1898, Ss. 145, 423 (1) 
(d), 517, 520. 

— S. 520 — Additional District Magis- 
trate, competency of. 

Where an additional District Magistrate is in- 
vested by the local Government by virtue of 
the powers conferred upon it by S, 10 (2), Cr. P. 
C., with the powers of a Court of Revision, he 
is competent when disposing of, a case by virtue 
of those powers, to make any consequential 
order as to the disposal of the property, under 
S. 523, Cr. P. C. Nagappan Konan v. 

Ramaram PadatjacM. 31 Cr. L.-J. 1085 : 

126 I. C. 594 : A. I. R. 1930 Mad 769. 

^ S. 520 — Application — Limitation for. 

Application for order of disposal of property 
under S. 520 can always be made within 
reasonable time of termination of proceedings, 
there is no period of limitation for it. 
Kanshi Ram v. Emperor. 

24 Cr. L. J. 713 ; 
73 I. C. 937 : 3 P. W. R. 1923 Cr : 
4 Lah. 49 : A. I. R. 1924 Lah 75. 

— s. 520— Application — Limitation for. 

An application made under S. 520 to a ‘Court 
of Appeal’, is not in the nature of an appeal 
and is not, therefore, governed by 'period of 
limitation prescribed for appeals. Srinivasa 
Moorthi v. Narasimalu Naidu. 

28 Cr. L. J. 879 : 
104 I. C. 719 : 26 L. W. 168. 
39 M. L. T. 18 ; 53 M. L. T. 309 : 
1927 M. W. N. 692 : 50 Mad. 916 : 

A. I. R. 1927 Mad 797. 

S. 520 — Concurrent Jurisdiction. 

An order under Ss. 517, 518 or 519 may be 
revised once by any one of the Courts mention- 
ed in S. 520 of that Code even though, ,in 
respect of the main case in connection with 
which such order was passed, no appeal or 
revision has taken place in any Court, or could 
have been entertained by the Court revising 
the order. Emperor v. Hussain Shah. 

I Cr. L. J. 764 : 
17 C. P. L. R. 17. 

S. 520 — Concurrent jurisdiction. 

The Legislature intended in the case of S. 520 
to confer concurrent jurisdiction on the District 
Magistrate and the Court of Sessions; so that 
where neither of them has had any opportunity 
of exercising jurisdiction under, that section, an 
applicant may go for redress to either and the 
Court which first obtains seisin of the case has 
power to act in the matter. Emperor v. Nga Po 
Chit. 24Cr.L.J. 858: 

74 I. C. 1050 : 1 Rang 199 : 
2 Bur. L. J. 241 : A. I. R. 1923 Rang 227. 

^S. 520 — Court of Appeal— Sub- 

Divisional Magistrate hearing appeals, competen- 
tly of, to make order under S. 520. 

A Sub-Divisional Magistrate who hears appeals 
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S. 517 — Disposal by delivery. 

The property taken out of the -possession of 
the aceused who are acquitted should be 
handed over to them in the absence of a 
finding in the case tiiat it belongs to anybody 
else. In re ; Goparajn Sitaramiafi. 

7 Cr. L. J. 399 : 

3 M. L. T. 334. 

S. 517 — Disposal by dclivenj. 

The rule that title to money passes by 
delivery is limited to cases where the receipt 
of money is bona fide. Therefore, where the 
accused stole certain money and banded it 
over to another person under circumstances 
sufficient to show that the receipt by this 
person was not bona fide, a Magistrate would 
be justified under S. 517 in ordering restora- 
tion of the money to the true owner. Soni v. 
Emperor. ' 12 Cr. L. J. 397 ; 

11 I. C. 581 ; 4 S. L. R. 255- 

S. 517 — Disposal by delivery. 

The Sub-Agent of a Bank embezzled a 
certain amount of money belonging to the 
Bank and paid a part of it to his creditors in 
payment of bis debts. The Police traced one 
of these payments, and the creditor to whom 
the payment bad been made, handed the 
money back to the Police. The Sub-Agent was 
tried and convicted of the offence of embezzle- 
ment, and at the conclusion of the trial, the 
Court ordered tliat the money which w-as 
handed over to the Police by the creditor of 
the accused should be handed over to the 
complainant Bank as property in respect of 
which an offence appeared to have been com- 
mitted : Held, that the order was justified by 
the terms of S. 517 of the Cr. P. C, under 
which the Court i)iirported to act. Banlcey Lai 
Kapoor v. Allahabad Bank, Ltd., Moradabad and 
Emperor. 26 Cr. L. J. 1232 : 

88 I. C. 848:23 A. L.J. 889: 

A. I. R. 1926 All. 47. 

S. 517 — Disposal by delivery. 

Title to a currency note passes by mere 
delivery and, therefore, where a stolen currency 
note is recovered from an innocent third 
person, it sliould be returned by the Criminal 
Court, after disposal of the proceedings in 
connection with the theft of the note, to 
the person from whom it is recovered and not 
to the person from whom it was stolen. 
Srinivasa Moorthi v. Narasimbalu Naidu. 

28 Cr. L.I. 879; 

104 I. C. 719 : 26 L. W. 168 : 

39 M. L. T. 18 ; 53 M. L. J. 309 : 

1927 M.. W. N. 692 : 50 Mad. 916 ; 

A. I. R. 1927 Mad. 797. 

S. 517 — Disposal by delivery. 

When a party is charged for theft and that 
charge is dismissed or the party is discharged, 
an order can be made under S. 517, for the 
delivery of the subject-matter of the alleged 
theft to some party other than the party in 
whose possession the property w’as found at the 
date of the alleged theft. Kangasabaiv. 
Jtamamani. 11 Cr. L. I. 138 : 

5 I. C. 468 : 7 M. L. T. 179 : 

20 M. L. J. 425 : 1910 1 M. W. N. 508 : 

34 Mad. 94. 
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hen making an order under S. 517, the 
ilagistrate should have the property delivered 
to the Pers^ who had possession of it before 
the trial. Topiah v. Srirangiah. 

9 Cr. L. J. 436 : 

12 M. C. C. R. 247. 


S. 517 "Disposal by delivery. 

When on the acquittal of an accused in a 
theft case, the Trying Magistrate makes an 
order restoring the property in delielo to the 
accused, the District Magistrate has no juris- 
diction to set aside the order. Debi Ramv. 
Emperor. 25 Cr. L. J. 1168 : 

81 1. C. 992 : 22 A. L. J. 506 : 


46 All. 623 : 
A. I. R. 1924 All. 675. 


S. 517 — Disposal by delivery. 

When there is no case of theft made out, 
property should be handed over to one who 
had possession of it. Brojendra Chandra De v. 
K. S. Sama. 32 Cr. L. J. 983 : 

132 I. C. 902 : 1. R. 1931 Cal. 614 : 
35 C. W. N. 198 : A. I. R. 1931 Cal. 455. 


S. 517 — Disposal by delivery. 

Where an accused has been acquitted of the 
offence of cheating, it is not competent to the 
Court to restore the goods found in possession 
of the accused to the complainant under 
S. 517, Cr. P. C. The proper order in such a 
case is that the goods should remain in the 
possession of the person in whose custody they 
W'ere (found. Ram Dan Damani v. Hari Das 
Damani. 27 Cr. L. J. 853 ; 

95 I. C. 933 : A. I. R. 1926 Cal. 1048. 

S. 517 — Disposal by delivery. 

Where property in respect of which an offence 
has been committed is seized from the posses- 
sion of a person to whom it has been pledged 
by the accused, and there can be no doubt 
whatsoever that the pledgee is not entitled 
to retain possession of the property pledged 
because it had been obtained from the 
original owner by what is palpably and un- 
mistakably an offence or fraud, or because 
the circumstances clearly indicate impropriety, 
or an absence of good faith on the part of 
the pledgee, a Magistrate is justified in 
directing its return to the original owner. 
Valliappa Chetiy v. Joseph. 

25 Cr. L. J. 666 (b) : 

81 I. C. 154 : 2 Bur. L. J. 85 : 

A. I. R. 1923 Rang. 248 . 

S. 517 — Disposal by delivery. 

Where the petitioner’s case, in w'hich he 
charged the opposite party with having forcibly 
dispossessed him of a bungalow and its 
contents, was found to be true and the opposite 
party was convicted under S. 323, I. P. C., 
for having forcibly dispossessed him of both : 
Held, that it was the duty of the Magistrate 
to pass orders under Ss. 522 and 517, Cr. P. C., 
directing restoration to the petitioner of the 
bungalow and its contents. Sheikh Ahmed AH 
V. Keenoo Khan. 9 Cr. L. J. 294 : 

1 1. C. 202 : 13 C. W. N. 77 ; 

34 Cal. 44. 
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S. 520 — Jurisdiction. 

If an order passed by a Magistrate under 
S. 517, is ultra vires, a Court of Appeal, etc., 
has no jurisdiction to exercise its. powers 
under S. 520 of the Code, inasmuch as, such 
jurisdiction can only arise from an order legally 
passed under S. 517, Kishen Chand v. Nanak 
Chand, 

89 I. C. 673 : 7 L. L. J. 625 : 

A. I. R. 1926 Lah. 9. 

S. 520 — Jurisdiction. 

The petitioner was a trader in Kendu-leaves 
which were used for the manufacture of biris. 
The opposite party had taken a lease -from 
the zemindar of the right to collect leaves in 
jungle and Avaste lands of the zemindari. The 
exclusive right to dispose of the leaves in- 
jungle and waste lands was with the zemin- 
dar. The petitioner was prosecuted for theft 
on account of certain leaves in his possession, 
but the case ended in acquittal in the Sessions 
Court. The monopolist (opposite party) had 
in the meantime applied to the. Magistrate to | 
seize the Kendu-leaves in the petitioners, 
phandis in various villages on the ground 
that they had been collected from jungle 
and waste lands. The Police accordingly 
seized a large number of leaves but the 
Magistrate came to the conclusion that it 
could not be proved that the leaves came 
from jungle and waste land, and he, therefore, 
directed that they should be returned to the 
petitioner. The District Magistrate acting 
under S. 520 set aside this order, directing 
that the leaves should be sold and that the 
sale proceeds should be retained in criminal 
deposit awaiting the decision of a Civil Court as 
to their OAvnership Held, that jn order that the 
District Magistrate should have jurisdiction to 
dispose of property, it Avas only necessary that 
he should find that it appeared that an offence 
had been committed in respect of that property, 
and it Avas not necessary that the property 
should be proved to have been stolen: Held, also 
that the existence of a monopoly of this kind 
cannot be held to cast upon another person 
the onus of proving that Kendu-leaves in his 
possession Avere not taken from the jungle 
and if the monopolist was unable to prove 
that the property is stolen, the presumption of 
laAV was that it was not. The presumption 
ought to have been applied in the present 
case, and even if parties talked of going to the 
Civil Court, the Magistrate ought not, by the 
application of S. 520 to have made an order 
tantamount^ to attachment before judgment 
in a civil suit. Kasiram Martvari v. Makhanji 
Dwarka Prasad. 38 Cr. L. J. 1091 : 

171 I. C. 589 : 18 P. L. T; 441 : 

10 R. P. 221 : 4 B. R. 40 : 

A. I. R. 1937 Pat. 591. 

S. 520 — Jurisdiction. 

Where a case is appealable to the Sessions 
Court, a District Magistrate has no poAver 
to deal with an order regarding the disposal 
of the property under S. 520, the only Court 
which can deal with such order is the Sessions 
Court. In re : Laxman. 12 Cr. L. J. 169 (a) : 

9 I. C. 947 : 13 Bom. L. R. 131 : 

35 Bom. 253. 
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S. 520 — Jurisdiction. 

Where the case is one in which confir- 
mation .is required, a person aggrieved by 
the order regarding the disposal of the 
property must go to the Court of confirmation. 
In re : Laxman. 12 Cr. L. J. 169 (a) : 

9 I. C. 947 : 13 Bom. L. R. 131 : 

35 Bom. 253. 

S. 520 — Jurisdiction. 

Where there is no appeal, and confirmation 
is not required, he may go to the Court of 
Revision or Reference. Jn re : Laxman. 

12 Cr. L. J. 169 (a): 
9 I C. 947 : 13 Bom. L. R. 131 : 

35 Bom. 253. 

S. 520 — Notice — Necessity of. 

Although S. 520 does not prescribe the issue of 
notice to any person before an order under that 
section is passed, yet it is a general principle 
of laAv that an order duly passed by a 
competent authority in favour of any person' 
should not be set aside without that person 
being heard. Rajaram v. Kunjilal. 

20 Cr. L. J. 823 (a) : 
53 I. C. 823 ; A. I. R. 1918 Nag. 65. 

S. 520 —Notice — Necessity of. 

An order regarding the disposal of properly 
should not be interfered with by a Higher 
Court without notice to the other side. 
In re : Laxman. 12 Cr. L. J. 169 (a) : 

9 I. C. 947 ; 13 Bom. L. R. 131 : 

35 Bom. 253. 

S. 520— Order — Nature of. 

Orders under Ss. 617, 518 and 519 are 

essentially of an executive nature, and S. 520 
is intended to provide a summary control 
also of an executive nature, Avhich is Avider 
and more speedy than judicial revision under 
Chapter XXXII. Emperor v. Hussain Shah. 

1 Cr. L. J. 764 : 
17 C. P. L. R. 17. 

S. 520— Order — Stage for passing. 

Similarly a Court of Appeal or Revision is 
not so limited. S. 520 of the Code expressly 
authorises the separate consideration, Avhere. 
necessary, of matters referred to in the section; 
Ma Wet V. Mg Po Taik. 26 Cr. L. J. 518 ; 

85 I. C. 358 : 3 Bur. L. J. 302 
A. I. R. 1925 Rang. 183. 

S. 520 — ^Power of Appellate Court. 

Property in a Bank-note passes, like that 
in cash, by delivery and a party taking it 
bona-fide and for value is entitled to retain 
it as against a former owner from whom 
it has been stolen. Where currency notes 
or current coins have been erroneously 
disposed of under S. 517, a superior Court 
may order the re-payment of an equivalent 
under S. 520 of the Code. Bodomal Kishin- 
chand v. Emperor. 13 Cr. L,. T, 21 (a) : 

13 I. C. 213 : 5 S. L. R. 153. 
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deliver the property to both on their joint 
receipt. Kangasabai v. Ramamani. 

11 Cr. L. J. 138 : 
5 I. C. 468 : 7 M. L. T. 179 ; 
20 M. L. J. 425 : 1910 1 M. W. N. 508 : 

34 Mad. 94. 

S. 517 — No oflfence regarding pro- 
perty — Order — Legality of. 

Under S. 517 the Court before which any 
property has been produced, has jurisdiction 
to order that it be restored' to. the true owner, 
even though no offence appears to have been 
committed in respect of it. Russool Bibee v. 
Ahmed Moosajee. 5 Cr. L. J. 48 : 

5 C. L. J. 44 : 1. L. R. 34 Cal. 347. 

S. 517 —Notice —Necessity of. 

An order disposing the property under S. 517 
not made on the application of any party and 
after notice but made .in the Property Register 
probably at the instance of the office cannot be 
upheld. Akella Rama Krishnayya v. Dcvulapalli 
Sccthamma. 41 Cr. L. J. 275 ; 

186 I. C. 224 : 1939 M. W. N. 740 : 
12 R. M. 636 ; A. I. R. 1939 Mad. 916. 

S. 517— Notice— Necessity of. 


But when an application is made after some 
lapse of time, it is proper on general principles 
of law that the party to be affected by the 
proposed order should have notice of tlie appli- 
cation. 71 Ind. Cas. 514 (5) relied on. Deopti- 
jan Mahto v. KukurAhir. 41 Cr. L. J. 559 
188 I. C. 260 : 21 P. L. T. 448 
6 B. R. 621 : 19 Pat. 337 : 12 R. P. 695 
A. I. R. 1940 Pat. 198. 


S. 517 — Notice— Necessity of. 

In a case in which the question of the right 
to possession is not one between the complain- 
ant and the accused but one between the 
complainant and a third person, an order for 
the restoration of the property to one party 
.should not be made witliout first giving the 
opposite party an opportunity of being heard. 
Sawc Wa v. O. I. Mehta. 28 Cr. L. J. 932 : 

105 I. C. 452 : 5 Rang. 553 : 

A. I. R. 1927 Rang. 322. 


S. 517— Notice— Necessity of. 

Order must be made in the presence of the 
purchaser of the commodity who has a right to 
be heard. Naini Mai v. Emperor. 

24 Cr. L. J. 804 : 
74 I. C. 708 : A. I. R. 1924 All. 189. 

S. 517— Notice— Necessity of. 


Where an order under S. 517 is passed 
simultaneously with the judgment in a criminal 
case, a separate notice to the parties to show 
cause why the order should not be passed is not 
necessary. Deopiijan Mahto v. Kiikur Ahir. 

41 Cr. L. J. 559 
188 I. C. 260 : 21 P. L. T. 448 
6 B. R. 621 ; 19 Pat. 337 ; 12 R. P. 695 
A. I. R. 1940 Pat. 198. 


S. 517 — Notice-Necessity of. 

Where in regard to proceedings under S. 517 
one of the parties does not choose to appear 
before the Sub-Divisional Magistrate in an 


enquiry, he is not entitled to complain that he 
has not been served with notice of the pro- 
ceedings in the Appellate Court against the 
order of the lower Court. Sheikh Dawood v. 
Velayuda Scmmanoli. 29 Cr. L. J. 322 (b) • 
108 I. C. 65 : 27 L. W. 132 : 

54 M. L. J. 312 : 51 Mad. 606 : 

A. I. R. 1928 Mad. 194. 

S. 517 — Order — Stage for passing. 

An order under S. 517 made six months after 
the trials is bad. Naini Mai v. Emperor. 

24Cr. L.J. 804 : 
74 I. C. 708 : A. I. R. 1924 All. 189. 

S. 517 — Order— Stage for passing. 

An order under S. 517 ought to be made 
at the time of passing judgment in the 
criminal case itself. In re : Vetni Reddy Babu 
Reddy. 18 Cr. L. J. 469 : 

39 I. C. 309 : A. I. R. 1918 Mad. 594. 

S. 517 — Order — Stage for passing. 

No order can be passed under S. 517, 
Cr. P. C., until the case is concluded. 
After that, and within a reasonable time, the 
Magistrate, who heard the case, is empowered 
to act. He may do so at the time of pro- 
nouncing Ins order or later. Kishen Chand 
I v. Nanak Chand. 26 Cr. L. J. 1453 : 

I 89 I. C. 673 : 7 L. L. J. 625: 

A. I. R. 1926 Lah. 9. 

I 

S. 517 — Order — Stage for passing. 

S. 517 cannot be read as requiring that the 
order for disposal of property must be passed 
simultaneously with the judgment of the 
case unless the words that are not there are 
read into the section. Deopiijan Mahto v. 
Kttkur Ahir. 41 Cr. L. J. 559 ; 

188 I. C. 260 : 21 P. L. T. 448 : 
6 B. R. 621 : 19 Pat. 337 : 
12 R. P. 695 ; A. I. R. 1940 Pat.,198. 

S. 517— Order— Stage for passing. 

S. 517 gives jurisdiction to the Court to 
pass necessary orders for the disposal of 
property either at the time of the conclusion 
of the trial or at a later date. Though the 
passing of such orders should not be unrea- 
sonably postponed, yet the lapse of time does 
not relieve the Court of the duty and the 
corresponding jurisdiction to pass orders for 
the disposal of property which is in the 
Court’s custody or under its control. Deopu- 
jan Mahto v. Kukitr Ahir. 41 Cr. L. J. 559 : 

188 I. C. 260 ; 21 P. L. T. 448 : 
6 B. R. 621 : 19 Pat. 337 : 
12 R. P. 695 : A. I. R. 1940 Pat. 198. 

S. 517— Order— Stage for passing . 

S. 517 of the Cr. P. C., does not limit the 
power of the Magistrate or Judge, who has 
omitted to pass an order for disposal of 
exhibits as part of his judgment convicting 
the accused, so as to deprive him of all 
power to subsequently pass orders for the 
disposal of the property. Ma Wet v. Mg. Po 
Taik. 26Cr. L. J. 518 ': 

85 I. C. 358 : 3 Bur. L. J. 302 : 
A. I. R. 1925 Rang. 183. 
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entitle the complainant to seek his remedy 
under S. 522, Cr. P. C, unless there is a finding 
of the Court convicting the accused that the 
offence with which the dispossession was 
effected was attended- with the use of criminal 
force, as defined in S. 350, Penal Code, The 
provisions of S. 522 are, therefore, inapplicable 
to a case where the dispossession was effected 
by the use of force as against the property and 
not as against a person. Balram Sahu v. 
Chamrti Sahu, 22 Cr. L. J. 329 (b) : 

61 I. C. 57 : 2 P. L. T. 120 : 

A. I. R. 1921 Pat. 391. 

— S. 522— Applicability of. 

In order to make S. 522 applicable to im- 
movable property, it is not necessary that 
force should be an ingredient of the offence of 
which the accused is convicted, provided the 
use of force appears from the evidence. • Adepu 
Reddi v. Ramayya. 22 Cr. L. J. 110 : 

59 I. C. 414 : 12 L. W. 227. 

S. 522 — ‘ Criminal force’ — Convic- 
tion for criminal trespass— Complainant' s remedy 
lies in Civil Court and not under S. 522. 

The definition of “ force” and “ criminal 
force” in Ss. 349 and 350, I. P. C., contemplate 
criminal force being used to any •' person” and 
do not take into account such force being used 
to a “ matter of substance.” A conviction for 
an offence of criminal trespass will not neces- 
sarily entitle the complainant to seek his 
remedy under S. 522, Cr. P. C„ unless there is 
finding of the Court that the offence with which 
the dispossession happened was attended with 
the use of criminal force on the person of the 
complainant. Hence where the complainant’s 
allegation is not that any ” force” or “ show 
of criminal force” had been made to him, his 
remedy, if any, lies in a Civil Court and any 
order passed under S. 522, Cr. P. C., is illegal. 
Bhani v. Narain Singh. 41 Cr. L. J. 387 : 

186 I. C. 895 ; 41 P. L. R. 908 : 

12 R. L. 443 : A. I. R. 1940 Lab. 84. 

S. 522 — ' Criminal force' use of— Show 

of criminal force, whether enough. 

The dispossession contemplated by S. 522, 
Cr, P. C. must be accompanied by criminal 
force, and as a result of the criminal force 
used, and the mere show of criminal force is 
not enough for an order under that section. 
The foundation of an order under S. 522 should 
be the finding of the Court to the effect that 
the person in whose favour the order is made 
has been dispossessed of a specific property 
by use of criminal force, which forms the 
material ingredient in the matter of criminal 
conviction. Bundi Singh v. Emperor. 

19 Cr. L. J. 516 ; 

45 I. C. 276 ; 4 P. L. W. 329 : 

A. I, R. 1918 Pat. 523. 

S. 522 — Delay, effect of — Order passed 

twenty months after decision of criminal case, 
whether legal. 

P- C., is not mandatory but merely 
says : a Court may pass a prosecution order, j 
uch an order under it need not be passed 
simultaneously with the conviction in the j 
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criminal case. Therefore, where an order was 
passed twenty months after, but the delay was 
duly explained, the order was upheld as pro- 
perly passed. Ghulam Mohammad v. Karam 
Singh. 15 Cr. L. J. 275 ; 

23 I. C. 483 : 14 P. W. R. 1914 Cr. : 
112 P. L. R. 1914 : 15 P. R. 1914 Cr. : 

A. I. R. 1914 Lab. 325. 

S. 522 — Delay, effect of — Order under 

after delay of more than two months after convic- 
tion — Delay not due to f atilt of complainant — 
Order, if good. 

Where an order under S. 522 was made more 
than two months after the conviction under 
S. 448, I. P. C. and the delay - was not due to 
any fault on the part of the complainant, the 
order is not bad. Sahibjan v. Emperor. 

41 Cr. L. J. 311 : 
186 I. C. 423 : 6 B. R. 366 : 21 P. L. T. 697 : 
12 R. P. 512 : A. I. R. 1940 Pat. 409. 

— S. 522 -Jurisdiction — Bench of Magis- 
trates convicting accused abolished subsequently 
— Another Bench, if can pass order under S. 522. 
Where a Special Bench of Honorary Magis- 
trates which has convicted an accused is 
subsequently abolished, another Bench has no 
jurisdiction to pass an order under S. 522, 
Cr. P. C., upon an application of the complain- 
ant. Bhani v. Narain Singh. 41 Cr. L. J. 387 : 

186 I. C. 895 : 41 P. L. R. 908 : 
12 R. L. 443 : A. I. R. 1940 Lab. 84. 

; — S. 522 — Jurisdiction — Restoration of 

property — Trial Court, refusal of, to make order 
— Appeal — Revision, 

The discretion to pass or not to pass an order 
for restoration of property under S. 522, 
Cr, P. C., is vested in the Trial Court, and 
where that Court declines to make such an 
order in the exercise of its discretion, a Court 
of Appeal or Revision has no jurisdiction to 
compel it to do so. Aziz Ahmad v. Bud dim 
Khan. 24 Cr. L. J. 677 : 

73 I. C. 773 : 21 A. L. J. 459 ; 
45 All. 553 : A. I. R. 1924 All. 183. 

S. 522 — Jurisdiction of Appellate Court. 

An Appellate Court, while _ confirming a con- 
viction on appeal, has no jurisdiction to pass 
an order under S. 522, Cr. P. C., directing the 
restoration of possession of immovable pro- 
perty to the complainant, where the Court 
below had not thought it necessary to act under 
that section. Bhagbat Shaha v. Siddique 
Ostagar. 13 Cr. L. J. 608 : 

16 I. C. 176 : 39 Cal. 1050 : 

16 C. W. N. 811. 

S. 522 — Jurisdiction of District Magis- 
trate — Order for possession— Jurisdiction to pass 
order for conviction. 

An application for an order for possession 
under S. 522 Cr. P. C., filed after the conviction 
of the accused was rejected by the trying 
Magistrate but was allowed on appeal to the 
District Magistrate : Held, that under the 
circumstances of the case, the order was a 
proper one and should not be interfered with. 
Khubi V. Bakhlayal. 19 Cr. L, J. 734 : 

46 I. C. 414 : 16 A. L. J. 489 : 
A.I.R 1918 All. 407. 
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S. 517— Properly within scope. 

Where the accused dispossessed the complain- 
ant of his garden by breaking the padlock of 
its gate, but used no force or violence and 
were convicted of the offence of crinunal 
trespass : Held, that the Court bad no power 
to order the restoration of the garden to the 
complainant under S. 522, nor under S. 517 
as the latter did not apply to immovable pro- . 
perty. Bisioeswar Singh v. Bhola Nath Pathuk. 

15 Cr. L. J. 175 : 
22 I. C. 751 : 18 C. W. N. 1146 : 

' A. I. R. 1914 Cal. 629. 

S. 517 — Properly within scope. 

Under S. 517 it is not necessary that the pro- 
perty to be disposed of should have been used 
for the commission of an offence or that some 
offence should appear to have been committed 
regarding it ; the Court has power to make an | 
order for the disposal of any property “ pro- j 
duced before it or in its custody.” Ganpat v. i 
Bani. 21 Cr.L.J.414: 

56 I. C. 62 : A. I. R. 1920 Nag. 219. 

S. 517 — Discretion. 

The power to order restoration is discretionary 
and the Court is not bound to exercise it. 
Bamasawmi Aiyar v. Vcnkaleswara Aiyar. 

14 Cr. L. J. 27 : 
18 I. C. 171 : 24 M. L. J. 1 : 
1913 M. W. N. 851 : 14 M. L. T. 431. 

S. 517 — Revision. 

A Magistrate of the first class acquitted an 
accused person of an offence under S, 411, 
Penal Code, with which he was charged but 
ordered the property, the subject of the charge, 
to be delivered to the complainant and the 
^ essions Judge agreed with the Magistrate : 
Held, that this finding of fact not being obvi- 
ously wrong, could not be interfered on revi- 
sion. The order as to delivery of the property, 
cannot be interfered on revision. Bhagat Ram 
V. Emperor. 12 Cr. L. J. 400 (a) ; 

11 I. C. 584 : 96 P. L. R. 1911. 

; S. 517 — Revision. 

In the caseofan acquittal by the trial Court, 
the Sessions Judge or District Magistrate as 
a Court of Revision Ims power under S. 520 
to interfere with the order of the trial Court 
passed under S. 517 of the Code, regard- 
ing the disposal of the property in respect 
of which offence was committed. U Po Hla v. 
Ko Po Shein., 30 Cr. L. J. 540 : 

115 I. C. 901 : 7 Rang. 345 ; 
I. R. 1929 Rang. 133 : 
A. I. R. 1929 Rang. 97. 

S. 517 — Revision. 

In the case of a conviction by a First 
Class Magistrate, the District Magistrate has, 
in the absence of an appeal to the Sessions 
Court, power to interfere with an order 
passed under S, 517 of the Code by the trial 
Court. V Po Hla v. Ko Po Shew. 

30 Cr. L. J. 540 : 
115 I. G. 901 ; 7 Rang. 345 : 
I. R. 1929 Rang. 133 : 
A. I. R. 1929 Rang. 97. 
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S. 517 — Revision. 

The fact that an order for deliverj' of pro- 
perty under S. 517 has been carried out, does 
not deprive the High Court of its power to 
order. restoration of the properly to the right- 
ful person. Sazoe Wa v. C. I. Mehta. 

28 Cr. L. J. 932 : 
105 I. C. 452 : 5 Rang. 553 : 
A. I R. 1927 Rang. 322. 

S. 517 — Revision. 

Though the Court has a diseretion under 
S. 517, the High Court can interfere with an 
order under that section if the lower Court 
has not exercised any discretion in the matter. 
Lakshmana Dorai v. Arunagiri Chelly. 

33 Cr. L. J. 783 : 
139 I. C. 340 : 1932 M. W. N. 813 : 

I. R. 1932 Mad. 670 ; 
A. I. R. 1932 Mad. 495. 

S. 517— Sedition— Prm, whether used 

Jot committing. 

An offence under S. 124-A, I. P. C., consists 
in publication. Tlie printing press in which 
seditious matters punishable under S. 124-A, 
Penal Code, have been printed, cannot be said 
to be property which has been used for the 
commission of an offence within the meaning 
of S. 517, the press being a remote instru- 
ment. Abinash Chandra v. Emperor. 

6Cr. L.J. 293: 
11 C. W. N. 1046 : 
6 C. L. J. 754 : 1. L. R. 34 Cal. 986. 

Ss. 517, 518, 519— Nature of order. 

Orders under Ss. 517, 518 and 510 are 

essentially of an executive nature, and S. 520 
is intended to provide a summary control 
also of an executive nature, which is wider 
and more speedy than judicial revision under 
Chap. XXXII. Emperor v. Hussain Shah. 

1 Cr. L. J. 764 ; 
17 P. L. R. 17. 

Ss. 517 to 520— Scope— ficuising an 

order by use of S. 520, Cr. P. C. 

An order under Ss. 517, 518 or 519 of, the 
Cr. P. C,, 1898, may be revised once by any 
one of the Courts mentioned in, -S. 520 of 
that Code even though, in respect of the 
main' case in connection with which such 
order was passed, no appeal or revision has 
taken place in any Court, or could have been 
entertained by the Court revising the order. 
Emperor V. Hussain Shah. 1 Cr. L. J. 76.4 : 
^ 17 C. P. L. R. 17. 

Ss. 517, 523— Property, disposal of— 

Forfeiture— Complaint dismissed under S. 203— 
Power to order forfeiture of properly used in 
fabricating false evidence. 

W^here a complaint is dismissed under S. 203, 
and there are grounds for believing that 
certain property was used by the complainant 
for fabricating false evidence against the 
accused, the Court has jurisdiction to pass an 
order directing thc forfeiture of such property. 
In such a case even if the order ^ purports to 
have been made under S. 517, it should bo 



805n ALL IKDIA CRIMINAL DIGEST (1904—1940) 8060 

c- ■ ' 


Cr. P. CODE (1898), S. 522 

the use of criminal force as defined in S. 350, 
Penal Code. Hari Chand v. Emperor. 

20 Cr. L. J. 488 : 
51 1. C. 472 : 16 P. R. 1919 Cr. : 

A. 1. R. 1919 Lah. 248. 

S. 522 — Order restoring possession — 

Certain conditions of validity. 

Although there is no explicit provision of law 
to require that a Magistrate who passes an 
order under S. 522, Cr. P. C , should give the 
party against whom it is proposed to make 
the order an opportunity of showing cause 
against it, he should do so ns a matter of the 
due exercise of judicial discretion. Before an 
order can be passed under S. 522, there must 
be conviction of an offence of which tlic use 
of criminal force is a material ingredient. Pan 
Nyun V. Maung Nyo. 2 Cr. L. I. 377 : 

3 L. B. R. 20 : 11 Bur. L. R. 164, 

S. 522 — Order restoring possession — 

Dispossession by shoio of force. 

Under S. 522, Cr. P. C., whenever an accused 
is convicted of an offence attended by show 
of force, the Court has the power to order the 
person who has been dispossessed by the ac- 
cused of any immovable property by such 
show of criminal force to be restored to the 
possession of the same. Chhakoo Mandat v. 
Emperor. 5 Cr. L. J. 278 : 

11 C. W. N. 467. 

S. 522 — Order restoring possession, lega- 
lity of — Trespass committed in absence of co m- 
plainant. 

An order to restore possession of immovable 
property under S. 522, Cr. P. C., can be made , 
only where dispossession was by the use of 
force as defined in S. ^50, Penal Code, and 
therefore, cannot be made in a case where a 
trespass was committed in the absence of the 
complainant. Mangiram v. Emperor. 

28 Cr. L. J. 964 : 
105 I. C. 676 : 26 P. L. R. 500. 

S. 522 — Order restoring possession, 

legality of— Time when order to be made— Whe- 
ther to be made simultaneously with order of 
conviction — Notice to accused, if necessary. 

It is not essential in law' that an order 
restoring possession should find a place in the 
actual judgment. It must be immediate, that 
is directly arising out of the judgment of. the 
Court convicting in the case and without any 
fresh materials having in the meantime been 
produced. Before an order under S. 522 is 
made, the accused is in law- not entitled to 
any notice. Therefore, such an order passed 
four days after the conviction of an accused 
on the express finding in the judgment without 
any fresh materials and without any notice to 
the accused, is competent and not without 
jurisdiction. ^JcititidTa Noth v, EjnpcTOT, '' 

14 Cr. L.' J. 172 : 
19 I. C. 172. 
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ant arrived at the spot and prevented him 
from taking possession by show of force, an 
order restoring possession is justifiable. Allah 
J away a V. Emperor. 27 Cr. L.J.495: 

93 I. C. 895. 

S. 522— Order restoring possession, 

propriety of — Breaking open lock and taking 
possession of house during owner’s absence. 

Accused taking advantage of . the ' temporary 
absence of the complainant from his house, 
broke open the outer lock of the house and 
entered into unlawful posse ision and the com- 
plainant, when he returned, was driven out by 
force : Held, that under the circumstances, 
an order of restoration of possession to the 
complainant passed under S, 522 on conviction 
of the accused for trespass was . a proper 
order. Maruthayce v. Appavu Pillai. . 

24 Cr. L, J. 476 : 

72 I. C. 892 ; 31 M. L. T. 383 : 

A. I. R. 1923 Mad. 237. 

S. 522 — Order restoring possession 

setting aside of — Notice to complainant, rohethcr 
rtecessary. - 

An order under S. 522, Cr. P, C. ought not to 
be declared as of no effect without hearing 
what the complainant, who is the party most 
interested in the maintenance of the order, 
has to urge in support of it. Majid AH Sar- 
dar V. Ali Asrab. 20 Cr. L. J. 846’; 

53 I. C. 942 : 23 C. W. N. 862 : 

29 C. L. J. 167 : A. I. R. 1919 Cal. 8. 

S. 522 — Order restoring possession, lohcn 

passed— Criminal trespass accompanied by show 
of force. 

» < 
Accused came armed in large numbers and 
forced themselves into the house of the com- 
plainant in spite of the remonstrance made 
by the complainant and succeeded in taking 
possession of the house. They were convict- 
ed under Ss. 143 and 448, Penal Code, and an 
order was also passed against them under 
S. 522, Cr. P. C., directing restoration of the 
possession of the house to the complainant : 
Held, that the accused having taken posses- 
sion of the house by means of criminal tres- 
pass threatening to use force to the complain- 
ant, their act came within the purview of 
S. 522, Cr. P. C., and the order directing 
restoration of possession was, therefore, per- 
fectly valid. Under S. 522 of the Cr. P. C., 
an order directing the restoration of posses- 
sion of the property must be made by the 
Magistrate trying the case within one month 
of the conviction of the accused in the case. 
Jiameswar Singh v. Emperor. 27 Cr. L. J. 137 : 

91 1. C. 809 : 4 Pat. 438 : 7 P. L. T. 285 : 

A. I. R. 1925 Pat. 689. 

S. 522 — Order restoring possession wlien 

passed — Criminal -trespass, conviction for 

Criminal force, use of , absence of . 


S. 522 — Order 

legality of. 


restoring 


possession. 


Whwe it is found that the accused 
putting a fence round the land when 


were still 
complain- 


Petitioners were convicted of an offence 
under S. 447, Penal Code, by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was noth- 
ing to indicate that the offence was attended 
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under S. 407 of the Cr. P. C., is a Court of 
Appeal within the meaning of S. 520, and is 
competent to pass orders on an application 
made under that section for the disposal of 
the property concerned in the ease, treating 
sueh application as part of the proceedings 
in the appeal. But before disposing of such 
application, notice thereof should be given to 
the complainant, unless there is good reason 
for dispensing with such notice. Artinachala 
Tbevan v. VcUachanii Tbevan. 

24 Cr. L. J. 162 : 

71 I. C. 514 : 44 M. L. J. 56 : 

17 L. W. 462 : 32 M. L. T. 104 : 

46 Mad 162 : A. I. R. 1923 Mad 324. 


S. 520 — Court ,of Appeal — Meaning of. 

A Court of Appeal, within the meaning of 
S. .520 is the Court to which an appeal lies in 
the particular ease, and not the Court to which 
appeals would ordinarilj' lie from the Court 
deciding that particular case. In re : Khima 
Buhbad. 19 Cr. L. J. 597 : 

45 I. C. 501 : 20 Bom. L. R. 395 : 

42 Bom. 664 : A. I. R. 1918 Bom. 186. 


S. 520 — Court of Appeal — Meaning of. 


A First Class Magistrate, who tried the accus- 
ed on a charge of theft of certain cattle 
acquitted them and directed the cattle to be 
given to one of the accused. The complain- 
ant applied to the Sessions Judge, who 
directed that the cattle be returned to the 
complainant Held, that the accused having 
been acquitted, the Sessions Judge was neither 
the Court of Appeal nor the Court of Revision 
with respect to the case and had, therefore, 
no power to make an order under S. 520 
regarding the disposal of the cattle. In re : 
Khima Buhbad. 19 Cr. L. J. 597 ; 

45 I. C. SOI : 42 Bom. 664 : 

20 Bom. L. R. 395 : 

A. I. R. 1918 Bom. 186. 

S. 520 — Court of Appeal — Meaning of. 

The words “Court of Appeal” in S. 520 
merely imply the Court to which appeals 
would ordinarily lie and do not mean that 
an appeal must lie in the particular case 
in which an order has been passed as to 
property. Bhagat Bam v. Emperor. 

‘ ‘ 12 Cr. L. J. 400 (a) : 

11 I. C. 584 : 96 P. L. R. 1911. 


S. 520— Disposal by confiscation — 

Notice — Necessity of. 

No order for the confiscation of property, the 
subject of an offence, can be passed under 
S. 520 without giving notice to the complain- 
ant and hearing his objections, if any. Ma 
Sein V. Emperor. 17 Cr. L. J. 207 : 

34 I. C. 319 : 9 Bur. L. T. 193 : 

A. I. R. 1916 L. Bur. 69. 


■S. Sin— Disposal by delivery. 


One Onkar filed a , complaint under S. 506 
against the three accused to the effect that they 
were demanding under threats the restoration 
of certain bahis which were in the complain- 
nant’s possession. These bahis had been m 
the bossession of Onkar for the last 10 or 11, 
years butj(the trying {.Magistrate found that 
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they really belonged to two of the accused. 
He, however, passed no order with regard to 
the restoration of the bahis but added that if 
they wanted to get them back, they should 
seek their remedy in a proper Court. In an 
appeal the Appellate Court directed that the 
bahis be returned to the accused : Held, that 
the offence of criminal intimidation was com- 
plete but the order of restoration was bad. 
Dukar v. Emperor. 

21 A. L. J. 877 : A. I. R. 1924 All. 213. 
S- 520— Disposal by delivery. 

S. 520 contemplates that the Court of Refer- 
ence or Revision shall order restitution if 
justice so requires. Where a remedy is allowed 
by law, it must be assumed that the Legisla- 
ture intends that the Tribunal invested with 
jurisdiction shall enforce its order in the 
manner it considers most suitable, even though 
there is is no express provision for doing 
the same. Badrul Hasam v. Chamela. 

19 Cr. L. J. 995 : 
48.1. C. 175 : A. 1. R. 1918 Pat. 304. 

S. 520 — Disposal by delivery. 

The intention of the Legislature in adding to 
S. 520 the words “and make any further orders 
that may be just” was to enable a superior 
Court to give effect to an order setting aside 
the order of the Court of first instance, by 
directing the restitution of the property if the 
order of the Court of first instance has been 
carried out. Bodomal Kishinchand v. Emperor. 
V 13 Cr. L.J. 21 (a) : 

13 I. C. 213 : 5 S. L. R. 153.' 

S. 520 — Interference by High Court. 

Neither under S. 430 nor under S. 520, will the 
High Court exercise its revisional jurisdiction 
except as a Court of last resort. Emperor v. 
Hussain Shah. 1 Cr. L. J. 764 : 

17 C. P. L. R. 17. 

S. 520— Jurisdiction. 

Additional Sessions Judge, is a Court of 
Appeal— Such Judge is not a Court of Revision 
within S. 520. Sabbapati Dubey v. Ram Kissen 
Kumar. 37 Cr. L. J. 541 : 

162 I. C. 255 : 62 Cal. 861 : 8 R. C. 582 ; 

A. I. R. 1936 Cal. 185. 
— S. 520 — Jurisdiction. 

An application for revision under S. 520 from 
an order of a trying Magistrate for disposal of 
property following upon an order of acquittal 
lies to the Sessions Court or the District 
Magistrate’s Court. Walcband v. Hari Anant 
Joshi. (F. B.) 33 Cr. L. J. 807 : 

139 I. C. 433 : 56 Bom. 369 ; 
34 Bom. L. R. 1203 : 
I. R. 1932 Bom. 489 : 
A. I. R. 1932 Bom. 534. 

S. 520— Jurisdiction. 

“Court of Appeal” in S. 620, meaning of— 
Jurisdiction of Court of Appeal to deal with 
order of disposal of property under S. 517 is 
not limited by Court in which appeal from ac- 
quittal lies. Banur-ud-Din Biswas v. Gani Mia 
Sawdagar. 37 Cr. L. J. 313 : 

160 1. C. 591 : 40 C. W. N. 287 ; 
8 R. C. 445 : A. I. R. 1936 Cal. 21. 
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pass into the complainant’s garden, unattended 
with any force. The Magistrate ordered that 
possession of the garden should be restored 
to the complainant. Accordingly, the possession 
was restored to him. The accused moved the 
High Court which set aside the order for 
restoration. The accused then applied to the 
Magistrate for re-delivery of the possession 
of the garden to them, but the Magistrate 
refused the prayer on the ground that he had 
no power to direct the Police, to re-deliver 
the possession of the garden to the accused : 
Held, that the order of the High Court, 
setting aside the order for restoration carried 
with it the incident of restoration of the 
garden to the accused and that the Magistrate 
had power to direet the Police to restore 
possession of the garden to the accused. 
Bfsrocsionr Singh v. Bhola Nalh Paihak. 

15 Cr. L. J. 222 : 

22 I. C- 1006 : 18 C. W. N. 1146 : 

A. I. R. 1914 -Cal. 275. 

S. 522 — Proceedings under — Convic- 

iion set aside — Properly, restoration of. 

Once it iS held that no offence has been 
committed, the consequences arising from the 
commission of the offence must automati- 
cally cease to be. Consequently, where a con- 
viction is set aside, an order under S. 522, 
Cr. P. C., resulting therefrom must also be set 
aside. But tlie order regarding the proceed- 
ings taken under S. 522 should follow on the 
order disposing of the appeal from conviction 
and not precede it. Lai Chand v. Dasondhi. 

24 Cr. L. J. 493 : 

72 1. C. 957 ; A. 1. R. 1923 Lah. 15. 


S. 522 — Restoration of possession — 

— Judge becomes functus ofRclo, one month after 
conviction — Reoisional Court, if can change period 
of limitation and restore possession. 

Under S. 522, Cr. P. C., a month after the 
date of conviction, the trial Judge becomes 
functus officio in the matter of delivering 
possession. It would be illogical to hold that 
in spite of the lower Court having ceased 
to have the power of giving possession, the 
revisional Court can, when moved to consider 
the order of that Court refusing to give posses- 
sion on the ground of limitation, enlarge 
that period and grant the relief. Sub-cl. (3), 
S. 522 comes into play when an appeal or 
revision has been preferred against the con- 
viction. It is then that the Appellate or Revi- 
sional Court is seized of the jurisdiction to 
restore possession although the original Court 
may not have done so, and 'such higher Courts 
are not bound by the limitation of one month 
in ^ing so. But this clause does not help if 
the Court of Revision is considering the order 
of the trial Court under S. 522 refusing to grant 
possession because the time for making the 
order had passed. Said Umar v. Abdulkadir. 

38 Cr. L. J. 333 : 

166 I. C. 872 : 9 R. Pesh. 73 ; 

A. I. R. 1937 Pesh. 7. 
~~~~~ 522 Restoration of property, 

bereTtorSo^HT" may upon his acquittal, 
oe restored to the possession of a property from 
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which he has been deprived in favour of the 
complainant. Manki v. Bhagioanti. 

2 Cr. L. J. 24 : 
2 A. L. J. 64 ; 25 A. W. N. 19 : 

2 M. A. 415. 


^ — S. 522 — Restoration of property — Con- 
viction, setting aside of. 

Where a conviction is seit aside, an order under 
S. 522, Cr. P. C., which was passed in conse- 
quence of such conviction must also be set aside, 
and the property should be restored to 
accused even though the equities are clearly in 
favour of the complainant. Rughunath v. 
Raghunath Sahai. 30 Cr. L. J. 902 : 

118 I. C. 392 : 1. R. 1929 Lah. 744. 

S. 522— Revision. 


The High Court has full power to interfere 
in revision with an order under S. 522, pass- 
ed by a Magistrate. Sheikh Ahmed Ali v. 
Kcenoo Khan. 9 Cr. L. J. 294 : 

II. C. 202: 13C. W. N.77: 

34 Cal. 44. 


^ S. 522 — Scope of —Criminal force 

essential to confer jurisdiction — Appellate Court, 
finding' of, that force not used — Possession, order 
for, reversal of. 

The use of criminal force is an essential 
ingredient to give Criminal Courts jurisdiction 
to act under . S. 522, Cr. P. C. Where, there- 
fore, an Appellate Court reverses a conviction 
on the ground that no force was used, it 
ought also to reverse the order awarding 
possession, and to restore the parties to their 
original positions. Rajathammal v. Rajamanik- 
kam Pillay. 23 Cr. L. J. 502 ;■ 

68 I. C. 38 : 15 L. W. 533 ; 

1922 M. W. N. 356 : 31 M. L; T. 20 : 

A. I. R. 1922 Mad. 188(1). 

— S. 522— Scope of — Obstruction by erec- 

tion of hut — Order of removal of obstruction. 

The accused were convicted under S. 341/114, 
I. P. C. for wrongfully restraining a person 
by the erection of a hut, and an order for 
the removal of the obstruction was made : 
Held, that a Criminal Court does not possess 
an inherent power to mike a cj.isequential 
or incidental order to give proper and suffi- 
cient effect to the result consequent upon and 
issuing out of a conviction of this nature. 
But as, on the facts of the case, tlie offence 
was attended by criminal force and as the com- 
plainant was dispossessed by reason of the 
obstruction complained of, the case falls within 
the purview of S. 522, Cr. P. C., and the order 
is sustained as though made under that section. 
That a Criminal Court has inherent power,' 
irrespective of its powers under S. 522, Cr. P. C. 
to make an order for removal of obstruction 
on a conviction under S. 341, 1. P. C. Mohini 
Mohan Chowdhry v. Harendra Chandra Chow- 
dhry. ■ 1 Cr. L. J. 453 : 

8 C. W. N. 538 : 1. L. R. 31 Cal. 691. 


^ — .S. 522— Scope of — Violence against fenc- 
ing, not against any individual — Order under 
S. 522, whether competent. 

The term "force,” as defined in S. 349, 
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: S. 520 — Power of Appellate superior 
Court. 

The words “ make any further orders that 
may be just ” in S. 520 are .intended to 
enable superior Courts to pass proper orders 
in cases where property has been erroneouslj' 
disposed of under S. 517 of the Code. 
Kanshi Ram v. Emperor. 24 Cr. L. J. 713 : 

73 r. C. 937 ; 4 Lah. 49 : 
3 P. W. R. 1923 Cr : A. I. R. 1924 Lah. 75. 

S. S20—Poioer of .Appellate Court. 

Under S. 520 an Appellate Court has full 
power to order that tlie parties .should have 
their title to the property in dispute 
established in the Civil Court. Azmat Shah 
Khan v. Emperor. 14 Cr, L. J. 526 : 

20 I. C. 1006 ; 11 A. L. J. 452 : 35 All. 374. 

S. 520 — Power of High Court. 

S. 520 gives a High Court ample powers 
to pass any order as to disposal of property 
which may be just on tlic facts of the case. 
Ramamani v. Kanalcasabai. 

16 Cr. L. J. 813 (a) : 
31 1. C. 829 : A. I. R. 1916 Mad. 840. 

— S. 520 — Poioer of High Court. 

The High Court has jurisdiction under 
S. 520 of the Cr. P. C., to interfere with 
or under S. 423, Cl. (el) to amend an 
order made by a loAver Court under S. 517. 
Hagu Biswas v. Manmatha Nath Mitra. 

15 Cr. L. J. 184 : 
22 I. C. 760 : 18 C. W. 859 : 
A. I. R. 1914 Cal. 658. 

S. 520 — Power of superior Court. 

That under S. 520 of tlie Code the Sessions 
Judge was possessed of very wide powers 
and could pass any order that he deemed just. 
Kanshi Ram v. Emperor. 24 Cr. L. J. 713 : 

73 I. C. 937 ; 4 Lah. 49 : 

3 P. W. R. 1923 Cr. : A. I. R. 1924 Lah. 75. 

S. 520— Restoration of property— 

Acquittal of accused. 

Certain properties were found in the house 
of the accused, which the complainant alleged 
had been stolen from his house. The accused 
was convicted and his conviction upheld on 
appeal. An order was passed by the fir.st 
Court to the effect that the properties, which 
were then in the custody of the Court, should be 
made over to the complainant. The High Court 
in revision, acquitted the accused who moved 
the High Court for the restoration of the 
properties to him : Held, that as the accused 
has been acquitted of the offence of theft, the 
proper orderJs to direct that the property 
found in the possession of the accused should 
be restored to him. Hagu Biswas v. Manmatha 
Nath Mitra. 15 Cr. L. J. 184 : 

22 I. C. 760 : 18 C. W. N, 859 : 
A. I. R. 1914 Cal. 658. 

— S. 520— Scope. 

An order by an Appellate Court under 
S. 520, Cr. P. C., staying or modifying, alter- 
ing or annulling .an order of a Subordinate 
Court can be made only when the order of 
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the Subordinate Court is one relating tn 
property and made under Ss. 517, 518 or 519 

Cr.P.C. Saraj Din V. Khalil Shah. ’ 

94 I. C. 142 ; A. I. R^.^1926 lA 

S. 520 — Scope. 


S. 520 means that any court, which has 
powers of appeal, confirmation, reference or 
revision in respect of the trial Court, that 
being the Court subordinate thereto referred 
to in the section, can make any substantive 
order it thinks fit in respect of property dealt 
with by the trial Court under Ss. 517,‘ sig or 
519. Walrhand v. Hari Ananl Joshi. (P. b.) 

33 Cr. L. T. 807 .• 
139 I. C. 433 : 34 Bom. L. R. 1203 ; 

56 Bom. 369 : I. R. 1932 Bom. 489 ; 

A. I. R. 1932 Bom. 534. 


S. 522, 


Applicability of. 

‘ Criminal force’. 

Delay, effect of. 

Jurisdiction. 

Jurisdiction of Appellate Court. 

Jurisdiction of District Magistrate. 

Legality of order. 

Legality of order under, 

Limitation. 

Order for restoration of possession. 

Order for restoration of property. 

Order restoring possesssion. 

Order under. 

Powers of Appellate Court. 

Power of Court, 

Power of Court to pass order restoring 

possession. 

Power of Magistrate. 

Power of Magistrate to direct restora- 
tion of property. 

Proceedings under, 

Restoration of possession. 

Restoration of property. 

Revision. 

Scope of. 

S. 522. 


Sec also Penal Code, 1860, Ss. 349, 448. 


S. 522 —Applicability of — Accused 

acquitted of trespass— Jurisdiction to order pos- 
session to complainant — Courts, duty of. 


A Magistrate, after acquitting an accused 
p;rson of trespass under S. 447, Penal Code, 
cannot proceed to pass an order under S, 522. 
Cr. P. C. and put the complainant in posses- 
sion of the land in dispute, inasmuch as S. 522, 
gives jurisdiction to the Criminal Court only 
when a person is convicted of an offence 
attended by criminal force. Courts are not 
to deal with questions of abstract justice but 
arc tied down by the wording of the Statute 
Law on the subject. Emperor v. AH Bahaduf. 

23 Cr. L. J. 260 : 

66 I. C. 324 : 24 O. C. 352 : 

A. I. R. 1922 Oudh 144. 


S. 512 -Applicability of~“ Criminal 

force", whether can be used ns against property. 

A conviction for criminal trespass will not 


306T 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


3068 


Cr. P. CODE (1898), S..523 

Police, if the Magistrate finds that the person 
entitled to possession is known, he need not ' 
issue any proclamation. If he has issued 
proclamation, that will not prevent him from 
ordering immediate delivery of the property 
to a person to whom he might have ordered 
delivery without issue of proclamation. When 
the Magistrate finds that a claim which has 
been made is proved provided no other claim- 
ants appear, he should wait until the six months 
specified in the procfamation have expired 
before passing final orders. Po Lwin v. Emperor. 

4Cr. L.J. 203 : 

3 L. B. R. 197. 

S. 523— Duty of Court— Property 

stolen — Accused absconding — Property in posses- | 
sian of person not rightful owner — Rightful oioner, 
if can be forced to bring civil suit for its recovery. 
Where the known facts plainly show that the ! 
property has been stolen, it would be intoler- 
able to allow the person in whose possession 
the property is found to retain it as against 
the rightful owner, and force the latter to a 
civil suit for its recovery if the accused 
absconds. A. K. A. B. A. Cheltyar v. Ma Saw 
Hla. 39 Cr. L. J. 73 : 

172 I. C. 106 : 10 R. Rang. 221 : 

A. I. R. 1937 Rang. 450. 

S. 523— Duly of Court to return property 

seized. 

• I 

Property seized should be returned when 
offence charged is not made out. Devidas 
Soiccar v. Janaki Ammal. 33 Cr. L. J. 559 : 

138 I. C. 126 : 62 M. L. J. 632 : 

1932 M. W. N. 106 : 35 L. W. 625 : 

1. R. 1932 Mad. 510 : A. I. R. 1932 Mad. 428. 

S. S23—Dutu of Magistrate— Delivery 

of property. 

S. 523, Cr. P. C., says that a Magistrate may 
order the delivery of the property if he thinks 
fit, to the person entitled thereto. The Magis- 
trate has not to decide the question of title 
but merely the question of possession. The 
question to be decided is, who is entitled to 
possession. The fact that the accused had 
been in possession of the property when the ! 
charge was made, is not conclusive. Husensha 
V. Mashaksha. ’ll Cr. L. J. 339 (a) : 

5 I. C. 972 : 12 Bom. L. R. 232. 

S. 523 — Duty of Magistrate. 

If it is established that the property has 
recently been stolen or acquired dishonestly in 
some other way, the thief, or the receiver, or 
whoever he may be, is obviously not the person 
entitled to possession, so the Courts have a 
discretion to find out in a summary way who 
is <-0 entitled, and have power to hand the 
property over to him. But the position is 
very different when no charge is established 
against the person in possession. Criminal 
Courts have no jurisdiction to enter upon a 
roving enquiry about the rights to possession 
of pieces of property when they are entirely 
unconnected with specific allegations of crime 
in respect of them. Where it is proved that 
the pepon from whose possession the property 
was seized came by it dishonestly, the Mams- 
trate may have to consider questions of title 
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in order to determine the best right to posses- 
sion. But where it appears that the Police 
have seized property from a person who is not 
shown to have committed any offence in 
relation to that property, then the Magistrate 
can only hold that that person is entitled to 
possession of the property. Sana Bahuji v. 
Rao Sobhag Singh. 38 Cr. L. J. 467 : 

167 I. C. 848 ; 19 N. L.J. 264 : 

9 R. N. 226. 

I S. 523 — Inquiry— Nature of — Inquiry 

under S. 523 , nature of — Revision. 

It is not incumbent upon the Magistrate to- 
I hold a judicial inquiry upon oath, for the 
purpose of passing an order under S. 523. The 
section itself does not make any magisterial 
inquiry imperative. The Magistrate has to 
satisfy himself, on such material as is before 
him, who is entitled to possession of the pro- 
perty concerned, and can pass an order on 
Police reports and papers alone. Chuni Lai v. 
Ishar Das. 24 Cr. L. J. 670 : 

73 I. C. 702 : 4 Lah. 38 : 
A. I. R. 1924 Lah. 76. 

S. 523— Judicial discretion — Disposal 

of property seized by police^ Magistrate's order 
for revision. 

When a Magistrate passes an order under 
S. 523, Cr. P. C.i for the disposal of property 
that has been seized by the police, he is 
required to exercise a judicial discretion. In 
the absence of anything to show the title to 
the property, it should be restored to the 
party in whose possession it was at the time 
of its seizure. The High Court, though it may 
set aside the order made by a Magistrate in 
such a case, has no power to order restitution 
of the property. Kyin Non v. E Cho. 

6 Cr. L. J. 126 : 
4 L. B. R. 14. 

S. 523— Judicial discretion. 

The High Court will not interfere with the 
judicial discretion exercised by the Magistrate 
if it appears that he had applied his mind as 
to who was entitled to possession and come 
to a conclusion with such materials as were 
placed before him. Husensha v. Mashaksha. 

11 Cr. L. J. 339 (a) : 
5 1. C. 972 : 12 Bom. L. R. 232. 

S. 523— Order of confiscation — Issue 

of proclamation — Court sho uld be sloio in order- 
ing on mere suspicion. 

The mere fact that there, may be confiscation 
under S. 524 after proclamation as prescribed 
by S. 523 (2) does not preclude confiscation ' at 
once under S. 523 (2) without issuing such a 
proclamation. But the Court would be slow 
to pass an order for forfeiture in cases of mere 
suspicion under S. 523. Mahbub v. Emperor. 

38 Cr. L. J. 262 : 
166 I. C. 690 : 19 N. L. J. 244 : 
9 R. N. 239 : A. 1. R. 1936 Nag. 266. 

S. 523— Order under— Inter/erence by 

High Court, 

The High Court has jurisdiction to interfere 
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;; S. 522 — ^Legality of order — Absence 

of criminal force. 

In the absence of use of criminal force, an 
passed under S. 522, is one without 
jurisdiction and must be set aside. Siiba v. 
Ali Gauhar. 36 Cr. L. J. 1161 (1) : 

157 I. C. 471 (a) : 37 P. L. R. 176 : 
8 R. L. 110 (1) : A. I. R. 1935 Lah. 477. 

S. 522 — Legality of order. 

Order under— Absence of notice will not 
render order illegal. In re : Garbad Yadav 
Vani. 32 Cr. L. J. 275 : 

129 I. C. 337 ; 32 Bom. L. R. 1496 ; 
55 Bom. 155 : 1. R. 1931 Bom. 145 : 

A. I. R. 1931 Bom. 77. 

— S.-522 — Legality of order under — 

“Force" and “criminal force" contemplate use 
of force to person and not to thing—Entry 
effected by breaking lock of house, whether attended 
by criminal force — Order under S. 522, legal- 
ity of. 

S. 522, Cr. P. C., contemplates not only 
criminal force but criminal intimidation too, 
and it is inconceivable how a person can 
criminally intimidate an inanimate object. 
The term “force” is defined in S. 349, Penal 
Code, and the term “criminal force” is defined 
in S. 350, Penal Code, and both sections con- 
tpmplate the use of force to a person and 
not to a thing. In a case, therefore, where 
the complainant himself alleges that the 
house was looked when the unlawful entry 
was effected, it can, by no stretch of language, 
be argued that the offence of criminal tres- 
pass was attended by criminal force or by 
criminal intimidation, and in such a case, an 
order under S. 522 is illegal. Ram Chand v. 
Emperor. 40 Cr. L. J. 781 : 

183 I. C. 340 : 41 P. L. R, 63 : 
12 R. L. Ill : I. L. R. 1939 Lah. 513 : 

A. I. R. 1939 Lah. 184. 

S. 522 — Legality of order under. 

Lock broken and possession taken in the 
absence of the possessor of house— Possession, 
is “without force or show of force”— Order 
under S. 522, is not legal. Bihari Lai v. 
Emperor. 36 Cr. L. J. 59 : 

152 1. C. 162 : 36 P. L. R. 91 : 
15 Lah. 786 : 7 R. L. 255 : 
A. I. R. 1934 Lah. <54. 

S. 522 — Legality of order under — 

Magistrate not finding that criminal force was 
used but finding evidence of complainant to 
that effect as true — Competency of order, under 
S. 522. 

Where a Magistrate finds that the evidence 
of the complainant that the accused used 
criminal force in breaking the lock of the 
house was true, an order under S. 522, 
Cr. P. C„ is competent even if the Magis- 
trate has not actually found that there was 
criminal force. Roda v. Autar Singh. 

40 Cr. L. J. 380 : 
180 I. C. 501 : 40 P. L. R. 923 : 

■ 11 R. L. 693 : A. I. R. 1938 Lah. 839. 

S. 522 — Limitation — Appellate Court, 
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if can order restoration of property after more 
than one month after conviction. 

One month is the time limit fixed for the 
trial Court in Sub-s. (1) of S. 522, Cr. P. C., 
for order restoring possession of property but 
there is nothing m Sub-s. (3) to show that 
this limitation applies to a Court of Appeal. 
If it did, the result would be that Sub-s. (3) 
would be of little or no practical use, as a 
case will not usually reach the Appellate 
Court before the expiry of the month. The 
Court of Appeal, therefore, can pass such 
order at any time, however long, after 
conviction. Namdeo v. Emperor. 

39 C. L. J. 342 : 
173 I, C. 620 : 10 R. L. 314 : 
I. L. R. 1938 Nag. 454 ; 
A. I. R. 1938 Nag. 316. 

S. 522 — Limitation. 

Magistrate can take action only within 
period specified in S. 522, Aswini Kumar 
Das V. Sasanka Mohan Bose. 33 Cr. L. J. 868 ; 

140 I. C. 66 (1) : 36 C. W. N. 624 : 
59 Cal. 1153 : 1. R. 1932 Cal. 685 ; 
A. I. R. 1932 Cal. 750 (1). 

S. 522 — Limitation, 

No time limit for acting under this section is 
imposed. Court can pass order for restoring 
property to complainant even after expiry of 
one month after appellate or revisional 
proceedings. Fida Hussain v. Sarfaraz Hussain. 

34 Cr. L. J. 940 : 
145 I. C. 327 : 14 P. L. T. 696 : 
12 Pat. 787 : 6 R. P. 161 : 
A. I. R. 1933 Pat. 617. 


S. 522 — Order for restoration of 

possession when to be passed. 

An order for restoration of possession under 
S. 522, should not be passed without hear- 
ing the objections of the party against whom 
it is passed. Miran Bakhsh v. Bhag Mai. 

33 Cr. L. J. 123 : 

135 I. C. 206 ; 32 P. L. R. 758 : 

I. R. 1932 Lah. 78 : 

A. I. R. 1932 Lah. 17 (1). 


S, 522 — Order for restoration of pro- 
perly— Criminal trespass, conviction for-Crimi- . 
nal force, use of, whether necessary. 


A mere conviction under S. 418, Penal Code, 
does not justify an order under S. 522, 
Cr. P. C., unless it is found that the offence 
was attended by criminal force as expressly 
mentioned in the latter section. Mere show 
of criminal force is not sufficient. Mohesh Sahu 
v. Emperor, 20 Cr. L. J. 270 : 

50 I. C. 30 ; A. I. R. 1919 Pat. 26. 


S. 522— Order for restoration of pro- 
perty when passed — Restoration of property, 
order for— Criminal force, xise of, whether neces- 
sary. 

An order under S. 522, Cr. P. C., directing 
the restoration of immovable property can 
only be made where dispossession is effected by 
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S. 523 (2)— Duty of Magistrate— 

Inquiry as to title unnecessary. 

S. 523 (2), Cr. P. C. does not require a 
Magistrate to make any inquiry at all. He 
proceeds on such materials as are available 
before him and has to decide the question not 
who was in possession at the time the 
property was seized by the Police but who 
was entitled to possession. Ali v. Emperor. 

12 Cr. L J. 108 : 
9 I. C. 634. 

S. 524— Procedure — Seizure by Police 

of property — Presumption in favour of possessor 
— Evidence Act, S. 110. 

The words “is unable to show that it was 
legally acquired fay him ” in S. 524, Cr. P. C. 
must be read consistently with the ordinary 
Law of Evidence, and not as intended to 
supersede anything in that law : Where on a 
proclamation being issued under S. 523, no one 
except the accused claims to be the owner of 
the property attached, and no evidence is 
adduced to show clearly that the claim is false, 
the proper and safest course for the Court is 
to follow the presumption laid down in 
S. 110, Evidence Act, and to hold the accused 
as the owner in the absence of proof to the 
contrary. Aslum v. Emperor. 

16 Cr. L. J. 138 : 
27 I. C. 202 : 8 S. L. R. 141 : 
A. I. R. 1914 Sind 34. 

I 

S. 524— Scope ot—Propcrly seized on 

suspicion of being stolen— Order for forfeiture and 
sale, legality of— Suit to recover possession, main- 
tainabilily of —Limitation. 

An order under S. 524, Cr. P. C., directing 
property seized on suspicion of its being stolen 
to be forfeited and ordering the sale-proceeds 
thereof to be credited to Government, is illegal 
and without jurisdiction, as all that that 
section authorises is that the Government shall 
be free to sell the property or to hold it as a 
trustee for the true owner. A suit, therefore, 
for the recovery of possession of such property 
is maintainable, and the fact that such suit is 
brought more than a year after the order of 
confiscation is no bar, as it is not necessary to 
set that order aside. Secretary of Slate for 
India in Council v. Lown Karan Marwari. 

21 Cr. L. J. 475 : 
56 I. C. 507 : 5 P. L. J. 321 : 
1920 Pat. 253 : 1 P. L. T. 451 ; 
A. I. R. 1920 Pat. 182. 

S. 526. 

— : -Adjournment. 

Affidavit. 

Affidavit by accused. 

^ — Appeal, adjournment of. 

Applicability of. 

Application for adjournment, when 
hes. 

—— Application for stay of proceedincs. 

Application for transfer. 

■ r- Apprehension. 


Cr. P. CODE (1898), S. 526 

Bias. 

Costs. 

Delay. 

Delay in applying for transfer. 

Duty of Court. 

Duty of High Court. 

Duty of Magistrate. 

Effect of. 

Pair trial. 

— Grounds. 

Illegality of proceedings. 

Jurisdiction. 

Legality of conviction, 

Miscellaneous. 

Notice. 

Object of. 

Powers of High Court. 

Powers of High Court to interfere. 

Power of Sessions Judge. 

Practice. 

Procedure. 

Reasonable apprehension. 

Remand. 

Re-transfer. 

Re-trial. 

j Revision. 

Right of accused. 

Right of private prosecutor to apply 

for transfer, 

Scope of. 

Transfer. 

Transfer for second time. 

Transfer of case. 

Transfer of case by High Court. 

S. 526. 

See also (i) Cr. P. C., 1808, Ss. 5, 110, 
117 (3), 162, 107, 105, 

222 (2), 250, 25G, 343, 

344, 363, 470, 528, 550. 

[ii) Criminal trial. 

(Hi) Legal Practitioners Act, 
1870, S. 14, 

(iv) Letters Patent (All.), S. 22. 

(v) Penal Code, 1860, Ss. 101, 

103. 

(vi) Practice. 

(oil) Santhal Parganas Justice 
Regulation, 1303, S. 4, 
Cl. (1). 

S. 526 — Adjournment. 

Duty of Magistrate to grant adjournment 
to enable party to apply to High Court for 
transfer — Pailure to conform to the provision 
is a good ground for granting transfer. Nenu~ 
pial Vishindas v, Fida Ali. 34 Cr. L. J. 1144 t 
146 I. C. 20(2) : 6R. S. 51 : 
A. I. R. 1933 Sind 307, 

S. 526— Affidavit. 

Every person, except the Advocate Generali 
who applies under the section inust support 
his application by an affidavit, Sadashco- 
Suryabhanji Kunbi v. Emperor. 

34 Cr. L. J. 1035 : 
145 I. C. 445 : 29 N. L. R. 338 : 
6 R. N. 50 : A. I. R. 1933 Nag. 201. 
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by the use of criminal force : Held, that an 
order under S. 522, Cr. P. C., directing the 
restoration of possession of the fields to the 
complainant, could not, in the absence of a 
finding as to the use of criminal force, be 
made in the ease. CIntnni Lai v. Emperor, 

25 Cr. L. J. 42 : 
751. C. 730:21 A. L. J. 593 > 
A. I. R. 1924 All. 84. 

S. 522 — Order restoring possession 

when passed— Offence not attended by criminal 
force. 

An order under S. 522, Cr. P. C. can be made 
only when the offence in respect of which the 
accused is convicted was attended hj’ criminal 
force or show of force or by criminal intimi- 
dation. Tcja Singh v. Emperor. 

28 Cr. L.J. 819 : 
104 I. C. 435. 

S. 522 — Order restoring possession 

when passed — Trespass not attended by force — 
Restoration of possession, legality of. 

When an act of criminal trespass was not 
attended by criminal force, or show of force or 
by criminal intimidation, possession of the 
property trespassed upon cannot be restored to 
the complainant under S. 522, Cr. P. C. Shera 
V. Emperor. 28 Cr. L. J. 320 (a) : 

100 I. C. .544 : 28 P. L. R. 238 : 
A. 1. R. 1927 Lah. 833. 

S. 522 — Order restoring possession, 

when passed. 

Where there is no evidence that a person has 
been dispossessed of property by the use of 
criminal force, no order ns to possession of the 
property can be passed under S. 522, Cr. P. C. 
Kaon V. Emperor, 18 Cr. L. J. 898 : 

42 I. C. 130 : 6 P. L. R. 1917: 
38 P. W. R. 1917 Cr. : A. I. R. 1917 Lah. 104. 

S. 522— Order under — Order under, if 

can be passed in revision. 

In a proper case the Court of Appeal or the 
Court of Revision can pass an order under 
S. 522, Cr. P. C., if such Court is satisfied 
that an order of the nature is necessary in 
the interest of justice. Sahebjan v. Emperor. 

41 Cr. L. J. 311 : 
186 I. C. 423 : 6 B. R. 366 : 
21 P. L. T. 697 : 12 R. P. 512 : 
A. I. R. 1940 Pat. 409. 

S. 5ZZ— Order under, nature of. 

An order under S. 522, Cr. P. C., is passed 
not against any person, but in favour of the 
party dispossessed, provided the conditions 
necessary to give the Court jurisdiction 
to make that order arc present. Nur 
Mohammad Khan v. Muhammad AH Mian. 

22 Cr. L. J. 575 : 
621. C. 591. 

— S. 5ZZ— Order under, when passed. 

No order under S. 522, Cr. P. C., can be 
passed unless there has been dispossession 
from immovable property. Mohar Khan v. 
Gayzuddin Sheikh. 15 Cr. L. J. 302 : 

23 I. C. 510 : 18 C. W. N. 399 : 
A. I. R. 1914 Cal. 478. 


Cr. P. CODE (1898), S. 522 

S. 522 — Order under, when passed — Order 

must be passed within one month of conviction-— 
Notice, if should be issued before passing order. 

For an order under S. 522, Cr. P. C., it must be 
shown that the owner or occupier of the land 
was dispossessed by. reason of the force shown 
to him. .The order of the Court must be pass- 
ed within one month from the date of the 
conviction. It is not sufficient that the appli- 
cation to the Court to exercise its powers 
should be made within one month of the con- 
viction. In view of the wording of this section 
it would appear that it was not the intention 
that notice should be issued to the opposite 
side before orders should be passed ; otherwise 
it would be easy for convicted persons to bring 
it about that the Court should never be able 
to pass order within one month from the date 
of conviction. Dau> Mya v. Emperor. 

38 Cr. L. J. 918 : 
170 I. C. 368 : 10 R. Rang. 80 : 
A. 1. R. 1937 Rang. 248. 

S. 522 — Powers of Appellate Court. 

An Appellate Court is not competent to make 
an order under S. 522, Cr. P. C., directing 
the restoration of immovable property to 
the person entitled thereto, where the trial 
Court has for some reason or other refrained 
from taking action under the aforesaid 
section. Muhammad Din v. Emperor. 

20 Cr. L. J. 30 (a) ; 
48 I. C. 510 : P. W. R. 1919 Cr. ; 
33 P. L. R. 1919 : 14 P. R. 1919,Cr. : 

A. I. R. 1919 Lah. 399. 

S. SZZ— Power of Court. 

Where .a complaint is made against several 
accused and some of them are convicted, it is 
competent to the Court to make an order under 
S. 522. In re : Garbad Yadav Vani, 

32 Cr. L. J. 275 : 
129 I. C. 337 : 55 Bom. 155 : 
32 Bom. L. R. 1496 : 
I. R. 1931 Bom. 145 : 
A. I. R. 1931 Bom. 77. 

S. 522 — Power of Court to pass order 

restoring possession. 

Neither complainant nor anybody on his behalf 
present on property when offence was commit- 
ted by accused — Order restoring possession to 
complainant cannot be passed. Zamin Hussain 
Khan v. Emperor. 35 Cr. L. J. 788 (1) : 

148 I. C. 790 : 11 O. W. N. 472 : 
6 R. O. 434 (1) ; A. I. R. 1934 Oudh 185 (1). 

S. 522 — Power of Magistrate — Order 

under, after Judgment in case. 

It is competent for a Magistrate to make 
an order under S. 522, Cr. P. C'., subsequent to 
the passing of the judgment in the criminal case 
to wliich such order relates. Channamalla 
Mari Devaru v.- Verappa Devaru. 

10 Cr. L. J. 262 : 
12 M. C. C. R. 199. 

S. 522— Power of Magistrate to direct 

restoration of properly— Order set aside by High 
Court— Effect of High Court’s order. 

The accused were convicted of criminal tres- 
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to prosecute his transfer applications, and 
finally the Magistrate ordered that the bonds 
should be forfeited in each case.. In the bonds 
themselves all that the person undertook to 
do was to file an application in the High Court 
for the transfer of the cases : Held, that if the 
intention of the law is that bonds should be 
furnished with the undertaking that not only 
applications should be filed but also that final 
orders should be obtained thereon, this should 
be more clearly expressed in the section itself 
and should also be clearly set out in the terms 
of the bonds themselves, and there being no 
such term in the bond, the orders of the lower 
Court ordering the forfeiture of the two bonds 
was incorrect. Tara Singh v. Emperor. 

39 Cr. L. J. 609 : 
175 I. C. 545 : 10 R. L. 745 : 
A. I. R. 1938 Lah. 337. 

S. 526 — Application for transfer. 

An application for transfer ought to be put 
forward at the earliest possible opportunity 
after the occurrence of whatever facts or 
circumstances are alleged as affording a 
reasonable ground for such an application. 
Abdullah Khan Ehair Mohamed Khan v. 
Emperor. . 33 Cr, L. J. 90S ; 

139 I. C. 791 : 26 S. L. R. 255 : 
I. R. 1932 Sind 151 : A. I. R, 1933 Sind 17, 

S. 526 — Application for transfer. 

In deciding if an application for transfer of 
a case is to be granted, what is to be 
considered is whether the accused has ground 
for reasonable apprehension that he may not 
have an impartial trial. Tofa Sahu v. Empe- 
ror. 34 Cr. L. J. 1024 : 

145 I. C. 521 : 6 R. P. 189 (1). 

S. 526 — Application for transfer— 

Necessity of Trying Magistrate’s evidence — 
Burden o*' proof. 

An application for transfer based on the 
ground that the evidence of the Trying 
Rlagistrate is necessary for the defence, can- 
not be entertained unless it is clearly shown 
that the evidence is really essential and that 
there is likelihood that he can give evidence 
which would aid the aecused in his defence. 
The burden of proof lies very heavily on the 
applicant to show that such is the case. 
Nabibux Khan Ahmed Khan v. Emperor. 

16 Cr. L. J. 222 : 
27 I. C. 846 ; 8 S. L. R. 170 : 
A, I. R. 1914 Sind 20. 

S. 526 — Applicalion for transfer. 

Where the petitioner honestly entertains an 
apprehension that he will not have a fair 
and impartial ^ trial before a Magistrate and 
no administrative inconvenience will be caused 
by the trial of the case which has not yet 
commenced, an application for transfer must 
be granted. Abdul Hakim v. Emperor 

34 Cr. L. J. 1025 (1) : 
145 I. C. 524 (2) : 6 R. P. 187 (2) : 

A. 1. R. 1933 Pat . 597. 

— ;~S- 526~AppKcation for transfer— Who 

are entitled to. 


I Cr. P. CODE (1898), S. 526 

Ordinarily, the only persons wlio are recog- 
nised by the Cr. P. C., as- parties to a 
criminal case are the persons who have the 
right to control the proceedings; these are 
the Crown, the accused and parties engaged 
in conducting certain proceedings within the 
meaning of the Code. The Code does not 
.recognise a private prosecutor, who is a 
complainant, as a party to the case, and he 
consequently, is not competent to apply for 
a transfer as a party interested. Jamuna 
Kanth Jha v. Rudra Kumar Jha. 

20 Cr. L. J. 648 : 
52 I. C. 424 : 4 P. L. J. 656 : 
1920 Pat. 42 : A. I. R. 1920 Pat. 836. 

S. 526 — Apprehension — Accused char- 
ged under S. SO, Frontier Crimes Regula- 
tion (111 of 1901) — Bail granted — Applicalion 
for stay for applying for transfer— Bail can- 
celled. 

It is true that under S. II, Cr. P. C., an 
offence under S. 80, Frontier Crimes Regu- 
lation, is non-bailable, but where the accused 
had been allowed bail at a previous' stage in 
the proceedings, the cancellation of it, merely 
because the accused intended to apply for 
transfer, is an action which might well create 
an impression upon his mind that he will 
not receive a fair trial. Lalan v. Emperor. 

38 Cr. L. J. 387 : 
167 I. C. 175 : 9 R. Pesh. 82 : 
A.I. R. 1937 Pesh. 20. 
S, 526— Apprehension. 

Before the High Court takes into considera- 
tion an apprehension in the mind of the 
accused that he will not get a fair trial, 
the Court must be satisfied that the appre- 
hension is not a fanciful one. Ko Ko Gyi v. 
Emperor. 37 Cr. L. J. 436 : 

161 1. C. 240 : 8 R. Rang. 460 : 
A. I. R. 1936 Rang. 114. 

S. 526 — Apprehension. 

Bias in mind of Judge, is not essential — 
Apprehension in mind of accused is enough 
— Held on facts that incidents had occurred 
to create such apprehension. Ali Raza Beg 
V. Emperor. 37 Cr. L. J. 386 : 

160 I. C. 965 : 1936 O. L. R. 123 : 
1936 O. W. N. 254 : 8 R. O. 295, 

S. 526— Apprehension. 

Complainant, Magistrate’s superior OiTiecr 
— Case need not be transferred — On facts, 
however held, that case should be transferred. 
Bagornal Kauromal v. Noor Nabikhan. 

36 Cr. L. J. 1480 : 
158 I. C. 809 : 8 R. S. 57 (1) : 
A. I. R. 1935 Sind 195. 


S. 526 — Apprehension. 

Cross-cases should be tried together— Dis- 
charge in one case amounts to expression 
of opinion creating reasonable apprehension 
xin accused in another case — Case should be 
transferred. Balu v. Emperor. 

36 Cr. L. J. 238 : 

152 I. C. 106 (1) : 35 P. L. R. 427 : 

7 R. L. 358 ; A. I, R. 1934 Lah. 458. 
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Penal Code, applies to force wi)en used in 
connection with the human body. Therefore, 
where an accused is convicted .of the offence 
of rioting for causing violence to a fencing 
and not to any person, an order tinder S. 522, 
Cr. P. C. should not be passed inasmuch as 
there is no use of criminal force to any indi- 
vidual. Sndnsib Mandal v. Emperor. 

15 Cr. L. I. 720 ; 
26 I. C. 168 : 18 C. W. N. 1150 : 
A. I. R. 1915 Cal. 131. 

Ss, 522, 522 (3) — ‘ Criminal force, ’ 

use oi—Accnsed breaking lock of house in 
absenee of owner and taking possession—Order 
under S. 522, if competent. 

Where an accused takes possession of a house 
by breaking the lock in the absence of a 
person in possession of the house, he uses 
criminal force to the lock which he breaks, cri- 
minal, becatise it involves the crime of mischief 
and an order under S. 522, Cr. P. C., is there- 
fore, competent. Iloda v. Atitar Singh. 

40 Cr. L. J. 380 : 
180 I. C. 501 : 40 P. L. R. 923 : 
11 R. L. 693 : A. I. R. 1938 Lah. 839. 

Ss. 522, 522 (3)— Limitation— Order 

of restoration by Appellate Court more than one 
month after conviction, revision. 

Sub-s. (3) of S. 522, Cr. P. C. imposes no 
period of limitation on a Court of Appeal or 
Revision. A Court of Appeal can, therefore, 
pass an order restoring possession more than 
one month after the date of conviction and 
High Court would not interfere in a revision 
by convicts against the Appellate Court’s order 
restoring possession. Roda v. Autar Singh. 

40 Cr. L. J. 380 : 
180 I. C. 501 : 40 P. L. R. 923 : 
11 R. L. 693 : A. I. R. 1938 Lah. 839. 

S. 522 (1)— Limitation. 

An order for restoration of possession under 
S. 522 (1), Cr. P. C,, cannot be made after 
the expiry of one month from the date of 
the conviction. Ghazan v. Rhag Bhari. 

33 Cr. L. J. 191 : 
135 I. C. 679 : 33 P. L. R. 481 ; 

I. R. 1932 Lah. 151 : 
A. I. R. 1932 Lah. 210. 

S. 522 (3) — Applicability of Whe- 
ther gives right of appeal against order passed 
under S. 522. 

Sub-s. (3) of S. 522, Cr. P. C., only applies 
to the Court which is dealing with the origi- 
nal matter either as a Court of Appeal, con- 
firmation, reference or revision in relation to 
that matter. It does not give any sort of 
right of appeal by itself against an order 
passed under S, 522. Muhammad Sharif v. 
Diwan Singh, 41 Cr. L. J. 458 : 

187 I. C. 407 : 12 R. L. 467 ; 
A. I. R. 1940 Lah. 95. 

S. 522 (3) Court of reference’ 

— Miming of —C mrl h iving power to report 

case under S. 43S, if Court of Reference, 

A Court of Reference in sub-s. (3) of S. 522r, 


Cr. P. CODE (1898), S, 523 

Cr. P. C.,^ can only be interpreted as meaning a 
Court which has the power to refer and that 
IS only a Court empowered under S. 483. A 
Court which has power to refer the case for 
orders to the High Court under S. 438 is not a 
Court of Reference. Mohammad Sharif v 
Ditoan Singh. 41 Cr. L. J. 458 i 

187 I. C. 407 : 12 R. L. 467 : 
A. I. R. 1940 Lah. 95. 

■; S. 522 (31 — Limitation — High Court, 

if can order restoration of possession under 
S. 522 (3) beyond prescribed period of one month. 

Where a Magistrate passes an order under 
S.522, Cr. P. C. beyond the prescribed period of 
one month, though the order by the Magistrate 
is illegal, yet it is competent to the High 
Court under S. 522 (3) as Court of Revision 
to order the restoration of possession to the 
person dispossessed. There is no limitation 
of one month for an order under Sub-s. (3). 
Mihal Singh v. Emperor. 40 Cr. L. J. 958 : 

184 I. C. 384 : 1939 A. L. J. 595 : 
12 R. A. 225 : 1. L. R. 1939 All. 863 : 

A. I. R. 1939 All. 662. 

S. 5ZZ (2) —Limitation. 

Order under S. 522 (8), can be made by Court 
of Appeal within one month of date of disposal 
—Remand, is not necessary, when all points 
are before it. Gudri Mahton v, Jangi Mahton. 

. 35 Cr. L. J. 1158 ; 

150 I.'C. 787 : 15 P. L. T. 163 : 
7 R. P. 29 ; A. I. R. 1934 Pat. 154. 

S. 522 (3)— Power of Appellate 

Court. 

Under S. 522 (3), Ihe Appellate Court has 
jurisdiction to pass such an order. Miran 
Rakhsh v. Bhag Mai. 33 Cr. L. I. 123 ; 

135 I. C. 206 ; 32 P. L. R. 758 ; 
I. R. 1932 Lah. 78 : A. I. R. 1932 Lah. 17 (1). 

3. 522 (1) —Restoration of possession— 

Revision— High Court, power of, to direct restora- 
tion. 

Under Sub-s. (3) of S. .522, Cr. P. C. the High 
Court has power in a reference or revision to 
make an order for the restoration of possession 
of immovable property even though no such 
order might have been made by the Trial or 
Appellate Court. Lachman v. Emperor. 

26 Cr. L. J. 206 ; 
83 I. C. 910 : 21 A. L. J. 871 : 
46 All. 92 : A. I. R. 1924 All. 212. 


S. 522 (3)— Scope of. 

The words “ Court of Appeal, confirmation, 
reference or revision” in S. 522 (3) refer to the 
Courts dealing with the original conviction 
or trial and do not apply to the High Court in 
reference from the order restoring possession. 
Ghazan v. Bhag Bhari. 33 Cr. L. J. 191 : 

135 I. C. 679 : 33 P. L. R. 481 : 
I. R. 1932 Lah. 151 : A. I. R. 1932 Lah. 210 . 

S. 523. 

.Qflp nJsn Cr. P. C.. S. 517. 


S. 523— Disposal of property seized 

by Police. 

In disposing of property seized by the 
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disqualified to try the seeond case merely 
because he has expressed his opinion on the 
first case tried by him. Glmlamali v. Emperor. 

36 Cr. L. J. 866 ; 
155 I. C. 994 : 7 R. S. 220 : 
A. I. R. 1935 Sind 72. 

S. 526 — Bias. 

Magistrate continuing hearing of case in spite 
of transfer application and cancelling bail — 
Accused granted - bail by Sessions Judge- 
Accused may be said to have reasonable appre- 
hension of bins. Dnrga Das v. Emperor. 

34 Cr. L.J. 960 (1) : 
145 I. C. 173 : 6 R. L. 65 : 
A. I. R. 1933 Lah 914. 

S. 526 — Bias. 

Similarly, it cannot be said that the trial 
Court entertains any bias against the accused, 
or that the accused should rcnsonabl 3 ' ap- 
prehend that there is such bias, if, when 
addressed by that Court, the District Magis- 
trate refuses to produce papers called for 83 ' 
the defence on the ground that some are 
missing and that the rest arc confidential. 
Bashir Ali v. Emperor. 20 Cr. L. J. 609 : 

52 I. C. IIZ ; A. I. R. 1919 Pat. 493. 

S. 526— Costs. 

Application for transfer— Affidavit containing 
serious allegations against Magistrate — 
Denial by Magistrate— Accused’s pleader 
informing Court of his inability to support 
application — Assessment of compensation 
should be maximum allowed b 3 ’ Statute. Kali 
Cliaran Mahio v. Emperor. 

35 Cr. L. J. 1056 (2) ; 
150 1. C. 79 : 6 R. P. 704. 

— S. 526 — Delay, effecl of — Adjournmcnl 

granted on condition that applicant should move 
High Court for transfer within reasonable time — 
Applicant wrongly but bona fide moving local 
Court. 

Where an adjournment under S. 520 ( 8 ), 
was granted to the applicant on condition 
that he should, within reasonable time, apply 
to the High Court for transfer of the ease, 
and the applicant in mistake, according to 
the original circular of the High Court which 
was subsequently cancelled, moved the local 
Court for transfer : Held, that the mistake 
was bona fide, and if made for the first time, 
the applicant should be pardoned the delay. 
Gajadhar Bhagchand v. Emperor. 

39 Cr. L.J. 425 : 
174 1. C. 521 : 10 R. S. 258 : 
A. I. R. 1938 Sind 66. 

S. 526 — Delay in applying for trans- 
fer. 

An application for transfer, under S. 526; 
Cr. P. C., ought to be put forward at the 
earliest possible opportunity after the occur- 
rence of whatever facts or circumstances are 
alleged as affording reasonable basis for such 
application. Ashiq Husain v. Emperor. 

15 Cr. L. J. 536 ; 
24 I. C. 848 ; A. I. R. 1914 All. 379. 

—S. 526— Duty of Court—Allowanee or 
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disalloxoance of questions by Judge in pursuance 
of judicial duty cannot by itself afford ground for 
transfer application. 

A Judge or Magistrate who conscientiously 
tried a case in a judicial proceeding has a 
legal duty to apply, to the best of his 
ability, the rules of evidence, as those rules 
arc laid down in the Evidence Act. And 
his plain judicial duty is to exclude irrelev- 
ant evidence, wlicther in cxamlnation-in-chief 
or in cross-examination. The allowance or 
disallowance of questions by a Judge in 
pursuance of a judicial duty can never by 
itself afford a ground upon which to base 
an application for a transfer of a case, un- 
less it is cither shown affirmatively that there 
exists some improper motive or unless upon 
the face of the questions thcmselv'cs, dis- 
allowed or allowed as the case ma 3 ' be, the 
onl 3 ' possible inference must be that they 
have been allowed or disallowed for some 
ulterior and improper reason. U Saxo, Editor- 
in-Chief of “The Tun" v. The King. 

40 Cr. L. J. 162 : 

171 1. C. 72 : 11 R. Rang. 298 : 

A. I. R. 1938 Rang. 456. 

S. 516— Duly of Court, 

Application under S. 52G (8) — Refusal of 

adjournment— Imperative nature of S. 520 (8) 
— Subsequent proceedings are validated by 
S. 507. Yahoob Kassim v. Emperor. 

36 Cr. L. J. 885 : 

156 I. C. 223 : 29 S. L. R. 161 ; 

7 R. S. 231 : A. I. R. 1935 Sind 27. 

S. 516— Duly of Court — Criminal trial 

— Procedure — Defence of accused, consideration 
of — Intimidation of accused or Counsel, tohether 
permissible— Indecent or scandalous questions, 
when can be ashed. 

An accused is entitled to ask the Court to 
consider his defence, whether true or false, 
and the Court acts illegally in shutting out 
questions which tend to establish this defence. 
Indecent and scandalous questions may be 
put cither to shake the credit of a witness 
or as relating to facts in issue, or to deter- 
mine whether or not a fact in issue existed. 
If they arc put merely to shake the credit 
of a witness, the Court has complete dominion 
over them and ma 3 ' forbid sucli questions, 
even though they may have some bearing on 
the question before the Court. But if they 
relate to facts in issue or to matters neces- 
sary to be known in order to determine 
whether or not the facts in issue existed, 
the Court has no discretion to forbid such 
questions, though they may be indecent or 
scandalous. Where questions are put in cross- 
examination to some of the witnesses for the 
prosecution which have not been put to 
earlier witnesses, it is the weight to be 
attached to the case that is affected and 
not the admissibilit 3 ' of the questions, and it 
is no ground for disallowing them even though 
they are scandalous of indecent. Advocates 
have ample discretion in the conduct of the 
case of which they are in charge, and the 
Court cannot fetter their discretion by in- 
sisting that their case should be put to this 
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with an order made under S. 523, Cr. P. C, 
Mfl Thcin Nu v, Ma The Unit. 

21 Cf. L. J. 561 : 
57 I. C. 81 : 12 Bur. L. T. 266 : 
10 L, B. R. 156 : A. I. R. 1920 L. Bur. 36. 

7 — — S. 523 — Procedure — Properly seized by 

Police — Order for restoration — Inquiry, whether 
necessary. 

In dealing with an application for the resto- 
ration of property, under S. 523, Cr. P. C.. 
it is not incumbent upon the Magistrate to 
hold a judicial inquiry upon oath. All that 
the law requires is that the Magistrate should 
have material before him to satisfy himself 
who is entitled to possession. Ma Thein Nu v. 
Ma The Hnit. 21 Cr. L. J. 561 : 

57 I. C. 81 : 12 Bur. L. T. 266 : 
10 L. B. R. 156 : A. I. R. 1920 L. Bur. 36. 

S. 523 — Property seized by Police. 

Police seizing property from person not 
shown to have committed offence — Magistrate 
should hold such person as being entitled to 
property — Remedy of other party claiming 
property is civil suit — Burden of proof is on 
such party to his title. Lakshmichand Rajmal 
V. Gopikisan Balmttkand. 37 Cr. L. J. 573 : 

162 I. C. 265 ; 38 Bom. L. R. 117 : 
60 Bom. 183 : 8 R. B. 409 : 
A. I, R. 1936 Bom. 171. 

S. 523 — Revision — Whether lies. 

A High Court has jurisdiction to revise orders 
passed under S. 523, where a proper case is 
made out. Chuni Lai v. Ishwar Das. 

24 Cr. L. J. 670 : 
73 I. C. 702 : 4 Lah. 38 : 
A. I. R. 1924 Lah. 76. 

S.- 523 — Transfer of case — Magistrate 

having tried other persons on same charge, whether 
ground for (ransfer. 

The fact that a Magistrate trying an 
accused person has already tried other 
persons on the same charge, is not a 
sutlicicnt ground for directing the transfer 
of the case to some other Magistrate. 
Dalsher v. Emperor, 24 Cr. L. J. 800 : 

74 I. C. 544 : A. I. R. 1924 Oudh 547. 

— — Ss. 523, 144— Duty of Magistrate — 

Magistrate refusing to take proceedings under 
S. IH— Discretion not judicially exercised — 
Interference. 

Where a Magistrate after having refused to 
take proceedings under S. 144, Cr. P. C., 
thinking that he was not competent to 
investigate .the question as to who was in 
possession of the property seized, directs the 
Police to retain it in their custody ; and, if it 
was liable to decay, to sell it, and deposit the 
money in safe custody pending orders froni a 
proper Court, he has not judicially exercised 
the discretion which S. 523 confers on him, 
and the High Court can, therefore, interfere 
with his order. In such a case, he must 
exercise the discretion conferred hy S. 523 
and if he decides that one or other ^ of the 
parties was in possession at the time the 
police seized the property, the proper order 
to be passed will be to restore that party to 
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possession. If the Magistrate is unable to 
decide who is in possession, it will be his 
duty to issue a proclamation under Sub-s. (2) 
of S.. 523 and proceed in accordance with the 
provision of that sub-section. Ramsagar 
Yadav v. M. Yunus, 41 Cr L I 2^4 • 

185 1. C. 773 : 20 P. L. T. 712 : 6 B. R. 250 
12 R. P. 451 : A. 1. R. 1940 Pat. 32. 


Ss. 523, 524 — Order for disposal of 
Property-Legality of— No offence proved in 
respect of property— Possessor unable to prove 
how he acquired it. 

K was suspected of having been concerned 
in a theft. On search of his house, a 
considerable quantity of jewellery and money 
was found and was taken possession of by the 
Police. Inquiry, however, showed that there 
was no definite evidence of guilt against K, 
nor was any of the property found in the 
house claimed by any one else although steps 
were taken under S. 523, Cr. P. C., to give 
others the opportunity to claim it. K was 
unable to show that it was legally acquired 
by him and consequently, the Magistrate 
ordered that the property should be at the 
disposal of the Government : Held, that 
having regard to the words of Ss. 523, 524, 
Cr. P, C., it could not be said that the 
Magistrate’s proceedings were illegal, but in 
the circumstances of the case, the intention 
and spirit of these sections had been 
disregarded, and the order made by the 
Magistrate should be set aside. In re : 
Kareppa Chanbasappa. 16 Cr. L. J. 207 : 

27 I. C. 767 : 17 Bom. L. R. 79 : 

A. 1. R. 1915 Bom. 295. 


Ss. 523, 524 — Power of Magistrate 

under — Limitation, 

The period of six months prescribed by 
S. 523, Cr. P. C., applies only to a person 
other than the original possessor. Under 
S. 523, the Magistrate to whom a report 
is made is competent to act on his own 
authority and it is only when action is 
contemplated under S. 524 that orders of a 
Magistrate of the class mentioned therein 
are to be obtained. Yaru v. Emperor. 

26 Cr. L. J. 1048 : 

87 I. C. 768 : A. I. R. 1925 Sind 316. 


S. 523 (2)— Powers of Court— <7a7n6fmg 

on piibPc highway — Public nuisance — Conviction 
— Currency notes not traced to any person — 
Ownerless properly. 


Where it is found that the accused caused 
annoyance and obstruction to the public by 
gambling on a thoroughfare, their conviction 
for committing a public nuisance is justified. 
Where the currency notes found in the 
course of such gambling are not traced to 
any particular person as owner, the Magistrate 
is entitled to treat them as ownerless property 
and deal with them as such. In re ; Julun 
Venkaippa. 16 Cr. L. J. 254: 

28 I. C. 110 : A. I. R. 1916 Mad. 617. 
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whether there has been any real bias in the 
mind of the presiding Judge againstjthe appli- 
cant, but also the further question whether 
incidents may not have happened which, 
though they may be susceptible of explanation 
and may have happened without their being any 
real bias in the mind of the Judge, are never- 
theless such as are calculated to create in 
the mind of the applicant a justifiable appre- 
hension that he would not have an impartial 
trial. Hemanta Kumar Sarkar v. Nanda 
Kumar Singh. 38 Cr. L. J. 344 : 

167 I, C. 251 : 41 C. W. N. 188 : 

9 R. C. 660 : 64 C. L. J. 532 : 

A. I. R. 1937 Cal. 64. 


S. 526— Dufy of Magistrate. 

Accused was a prosecution witness, and during 
his cross-examination by the complainant, was 
alleged to have abused, insulted and assault- 
ed the complainant. On the complaint com- 
ing up before the District Magistrate, the latter 
remarked that he knew too much about various 
facts connected with the case to be able to 
deal with the case in an unprejudiced manner 
and that he did not wish to transfer it to 
another Court subordinate to him and that 
the complainant could, if he wished, apply 
to the High Court for transfer. The follow- 
ing day the District Magistrate re-considcred 
his previous order and practically cancelled 
it and three days later he passed another 
order indicating that the allegations in the 
complaint did not amount to an offence under 
S. 352 or S. 504, Penal Code, but that there 
might be ground for a case under S. 500 and 
made over the case for disposal to the Addi- 
tional District Magistrate. The second and 
the third orders were passed in the absence 
of the complainant. On application by the com- 
plainant to the High Court for transfer of the 
case to some other District : Held, (1) that 
the District Magistrate was entirely wrong in 
deciding contrary to his first order that the 
case should be heard by a Magistrate in his 
District, nor was he justified in pronouncing 
an adverse opinion on the merits of the com- 
plaint and without affording the complainant an 
opportunity of being heard in support of his 
complaint ; (2) that in view of the first order 
of the District Magistrate himself and of the 
subsequent orders made by him, it was desir- 
able that the case should be heard and decided 
by some other Magistrate in some other 
District. Amur Singh v. Sadhu Singh. 

26 Cr. L. J. 853 : 

86 I. C. 709 : 6 Lah. 396 : 7 Lah. L. J. 241 : 

2 L. C. 28 : A. 1. R. 1925 Lah. 361. 

S. 526— Duty of Magislrale— Adjourn- 
ment — Accused — Proper place for. 

Though S. 526 (8) only makes it obligatory to 
postpone a case when notification is made to 
the Court before commencement of the hear- 
ing, _yet when it appears that a bona fide 
application for transfer is about to be made, it 
would usually be well for the Magistrate at 
any stage, to grant a reasonable time to enable 
it to be made. Dock is the accomodation 
provided in Courts for persons accused of cri- 
minal offence, and it is entirely an act of 


indulgence on the part of a Court to allow an 
accused person to remain outside it, Allam 
Singh V. Brindahan. 13 Cr, L. J. 584 : 

IS I. C. 1000 : 5 Bur. L. T. 137. 

S. 526 — Duly of Magistrate — Anxiety 

on part of Magistrate to finish case xoithin pres- 
cribed period. 

It is a salutary rule that Magistrates should 
ordinarily finish cases within six weeks and 
that they should submit explanations of delay 
if any case lasts longer than that period ; but 
the rule should not be allowed to interfere 
with the course of justice or with a fair deci 
sion of any case. On the whole, less time is 
wasted if Magistrates act strictly, according to 
the letter and the spirit of the law, without 
making any special efforts to expedite cases 
by using extraodinary means, and this anxiety 
on the part of the Magistrate is not sufficient 
to create a reasonable apprehension of not hav- 
ing a fair trial. Kamni Bcgam V. Bashir Ulza- 
man Khan. 37 Cr. L. J. 1100: 

165 r. C. 20 : 1936 A. L. J. 975 : 

9 R. A. 242 : 1936 A. W. R. 838 : 

A. I. R. 1936 All. 695. 

-S. 526— Dufy of Magistrate — Applica- 
tion direct to High Court, xohether competent. 

A Magistrate must not refuse an application 
for adjournment under S. 520 (8), Gr. P. C., 
on conjectural grounds. It is only in a case 
where the circumstances exisiting at the time 
of the filing of applications are such that it 
is quite clear to the Magistrate that there is 
no i)ona /Erfe intention of applying for transfer 
that he can refuse to adjourn. And if he does 
so refuse to adjourn, he must take care that 
he passes no final or penal order against the 
applicant until the applicant has had a 
reasonable opportunity of demonstrating by 
making an application for actual transfer that 
his intention did really exist. A Magistrate 
should also remember that should he refuse 
such an application and should the applicant 
eventually make an application to the High 
Court, it is probable that whole of the proceed- 
ings subsequent to the application might be 
held to be void even if the High Court came 
to the conclusion that there was no ground 
for transfer. Nathoomal v. Emperor. 

27 Cr. L. J. 40 : 

91 1. C. 72'. 20S. L. R. 74: 
A. I.R. 1926 Sind 137. 

S. 526— Duty of Magistrate — Duty of 

Court not to act in manner so as to raise fear in 
accused that Court had made up its mind. 

It is always desirable that in his anxiety to 
dispose of a case, the Magistrate should not act 
in a manner which may raise a fear in the 
mind of the accused that he has already made 
up his mind. Ishar Singh v. Shama Dusadh. 

38 Cr. L. J. 484 : 

167 1. C. 881 : 17 P. L. T. 627 : 

3 B. M . 379 : 9 R. P. 449 : 

A. I. R. 1937 Pat. 131. 

S. 526 — Duty of Magistrate. 

Judicial Officers should be careful to avoid any 
opportunities of having improper imputations 
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— ; S. 526— Affidavit by accused — Appli- 

cation for transfer — False statement — Prosecution 
—Burden of proof. 

According to the present practiee of the Allah- 
abad High Court an accused person can 
legally tendw his own affidavit in support of 
an application for transfer, whether the affi- 
davit is tendered and the application made in 
a subordinate Court or in the High Court, and 
he can be prosecuted in regard to any false 
statement made in the affidavit. Baddu Khan 
V. Emperor. 29 Cr . L. J. 336 : 

108 I. C. 124 : A. I. R. 1928 All. 182. 

S. 526 — Affidavit by accused. 

S. 526 (4), Cr. P. C. provides that applications 
for transfer must be supported by an affidavit, 
the mode of swearing the affidavit being pro- 
vided for in S. 539, Cr. P. C. When not so 
aceompanied by an affidavit, it cannot be 
entertained. Ujasar Sinsh v. E^nperor. 

37 Cr. L. J. 510 (1) : 
161 I. C. 921 : 37 P. L. R. 80 : 

8 R. L. 816 ; A. I. R. 1936 Lab. 356. 

S. 526 — Appeal, adjournment of. 

An appeal was presented by some accused to 
a District Magistrate on the 15th May, who 
transferred it on the same day to a Joint 
Magistrate. The Joint Magistrate issued the 
notice of hearing of the appeal on the 15th 
July which was served on the 17th July fixing 
the 21st July as the date for hearing. The 
High Court being closed on the 18th and 10th 
July, the accused applied to the High Court 
on the 20th July for transfer of the appeal 
and thereafter on the 21st they applied to the 
Joint Magistrate to adjourn the hearing. The 
Joint Magistrate refused to adjourn on the j 
ground that the accused had had sufficient time 
to apply to the High Court hut delayed, and 
thereafter heard the appeal on merits and 
dismissed : Held, that the hearing of the 
appeal should have been adjourned as the 
accused had applied for transfer on the first 
day they could have applied after receipt of 
notice. In re : Venugopal Bcddy. 

16 Cr. L. J. 244 : 
28 I. C. 100 : A. I. R. 1915 Mad. 1163. 

S. 526 — Applicability of. 

Failure of a District Magistrate to take action 
under S. 552, cannot cause a reasonable 
apprehension in the mind of the petitioner 
that he will not get justice in the District. 
Badlc v. Emperor. 

150 I. C. 1095 : 36 P. L. R. 240 : 
7 R. L. 91 : A. I. R. 1934 Lab. 516. 

— S. 526 — Applicahilily of. 

It is ordinarily undesirable that a Magistrate 
who believes that the information that a 
house has been used as a public gaming-house 
is credible, should not try the case, but he 
cannot be said to he personally interested in 
the case, and S. 52G, Cr. P. C., would not apply. 
He merely comes to the conclusion that the 
information given to him W'as credible, and he 
has subsequently to decide the case on the 
evidence given in it. Even if the case is 
being tried by another Magistrate, there would 
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be the same presumption and the result would 
be the same. Khemchand Girdharilal v. Em- 

39 Cr. L. T. 55 : 
171 I. C. 1007 : 10 R. N. 150 : 

A. I. R. 1938 Nag. 63. 

S. 526 — Applicability of. 

Transfer application -Applicant suppressing 
fact of dismissal of prior applications — Tactics 

to delay disposal of case by devious means 

Transfer can be allowed. Abdullah Umar v. 
Chandoomal Somimal. 35 Cr. L. J. 147 • 

146 I. C. 586 : 6 R. S. 69 
A. I. R. 1933 Sind 361. 
S. 526— Application. 

An application under S. 526 (8), Cr. P. C., for 
a transfer of a criminal case pending before a 
Subordinate Magistrate lies direct to the High 
Court and it is not necessary that such an 
application should be made in the first instance 
to the District or Subordinate Magistrate under 
S. 528. Whenever an intention to make an 
application under S. 526, Cr. P. C., is notified 
to the Court, the Magistrate is not bound to 
adjourn or postpone the case unless he is 
satisfied that the accused person has a bona fide 
intention to make an application to the High 
Court. Nalhoomdl v. Emperor. 

27 Cr. L. J. 40 ; 
91 1. C. 72 : 20 S. L. R. 74 : 
A. I. R. 1926 Sind 137. 

S. 526 — Application for adjournment 

when lies {Cluaere). 

Quaere— Whether an application for adjourn- 
ment under S. 526 is entertainable after the 
defence witnesses have been examined but 
before the close of the argument. Ishar Singh 
V. Shama Dusadh, 38 Cr. L. J. 484 : 

167 I. C. 881 : 17 P. L. T. 627 ; 

3 B. R. 379 ; 9 R. P. 449 : 
A. I. R. 1937 Pat. 131. 

S. Application for stay of pro- 
ceedings. 

A person who was concerned in two cases filed 
application in both the cases for the staying 
of proceedings under S. 526, Cl. 8, Cr. P. C. as 
he intended to apply to the High Court for 
the transfer of both the cases to another Court. 
The Magistrate ordered him to execute bonds 
in each of the cases as provided by the recent 
amendment to S. 526, and then adjourned the 
two cases hi order to enable him to file an 
application in the High Court and obtain 
orders thereon. Applications were in fact filed 
in the High Court for the transfer of the two 
cases, and he was ordered by the High Court 
to deposit a eertain sum before notice could be 
issued to the Magistrate, one deposit being 
held to be sufficient for both eases. The person, 
however, failed to make the required deposit, 
and his transfer applications were dismissed, 
the person himself having appeared in the 
meantime in the Court of the Magistrate and 
asked the Court to proceed with the trial of 
the cases. On receipt of the order of the 
High Court, notice was issued to the person to 
show cause why his bonds should not be 
forfeited, in both the cases, as he had failed 
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trate. The accused applied for transfer on the 
ground that the offence disclosed was one under 
S. 452 : Held, that there was ground for trans- 
ferring the case to a Magistrate with higher 
powers inasmuch as if the allegations of the 
complainant were true, a much more serious 
offence had been committed than could proper- 
ly be punished by a Magistrate of the Third 
Class. Suraj Narayan Ghoudhury v. Emperor. 

31 Cr. L. J. 608 : 
124 I. C. 96 : A. I. R. 1929 Pat. 511. 

S. 526 — Grounds — Cross-cases — Trial by 

one Magistrate — Prosecution witness common 
friend of Magistrate and complainant. 

One of the prosecution witnesses being a 
common friend of the Magistrate and the com- 
plainant, i.« a good reason for transfer of the 
case. It is desirable that cross-cases should be 
tried by one and the same Magistrate, and 
where one of the Magistrates is not competent to 
try both the cases, the case before him should 
be transferred to the other who is competent to 
try both. Trilok Singh v. Emperor. 

27 Cr. L.J. 782: 
95 I. C. 318 : 8 L. L. J. 257 : 
27 P. L. R. 843 : A. I. R. 1926 Lah. 410. 

S. 526 — Grounds. 

“Ends of justice” significance explained. 
Emperor v. Lakshman Ghanji Narangekar. 

(F. B.) 32 Cr. L. J. 1147 : 

134 I. C. 347 : 55 Bom. 576 : 
33 Bom. L. R. 675 : 
I. R. 1937 Bom. 459 : 
A. I. R. 1931 Bom. 313. 

S. 526 — Graunds~FaiT and impartial 

trial not expected. 

Where it has not been shown that a fair and 
impartial trial cannot be had or that an order 
of transfer is expedient in the interests of 
justice, a case cannot be transferred from one 
Court to another. Ghanshiam Das v. Emperor. 

15 Cr. L. J. 368 : 
23 I. C. 736 : A. I. R. 1914 All. 21. 

S. 526— Grounds. 

Irregularities in trial calculated to prejudice 
accused — It is unnecessary that High Court 
should find accused is in fact prejudiced. Durga 
Das V. Emperor. 34 Cr. L. J. 900 (1) : 

145 I. C. 173 ; 6 R. L. 65 : 
A. I. R. 1933 Lah. 914. 

S. 526 — Grounds — Offence charged, join- 
ing unlawful assembly. 

As a general rule, the mere fact that a Magis- 
trate has, in his capacity as a Magistrate, 
exercised the powers given to him under 
S. 127 (1), Cr. P. C., in relation to a particular 
disturbance or series of disturbances, affords 
no ground for the transfer from the cogniz- 
ance of that Magistrate of a case arising out 
of that disturbance or series of disturbances. 
If, on the other hand, a Magistrate, in the 
course of the performance of his duties in 
relation^ to any particular disturbance were 
to acquire any particular knowledge by his 
own observation or otherwise which might, in 
the hearing of any case, tend to embarrass him. 
It IS possible that a transfer, either at the 
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instance of the Magistrate himself or at the 
instance of the accused person, might, in some 
cases, be desirable in the interests of justice. 
Maung Ba Chein v. The King. 

40 Cr. L. J. 154 : 
178 1. C. 942 : 11 R. Rang. 287 : 
A. I. R. 1938 Rang. 454. 

S. 526— Grounds — Officials of district 

connected with case. 

Where a number of officials in the district in 
which an accused is being prosecuted are per- 
sonally concerned in the case, whether as wit- 
nesses or otherwise, it is desirable that it 
should be tried elsewhere. Bhola Nath v. 
Mrs. Vasheshwar Nauth Singh. 

28 Cr. L. J. 1011 : 
106 I. C. 99 : A. I. R. 1927 All. 708. 

S. 526 — Grounds — Pleader appearing in 

Court of his father. 

There is no rule against a Pleader appearing 
in the Court of his father, and the mere fact 
that the son of a Magistrate appears as a 
Pleader in a case before him, cannot be a 
ground for transfer of the case from his 
Court. Pearay Lai v. Puitan. 

26 Cr. L. J. 440 : 
85 I. C. 56 : A. I. R. 1925 Oudh 348. 

S. 526 — Grounds — Proceedings initiated 

under orders of District Magistrate — Deputy 
Magistrate of District, where accused is tried, 
appearing as prosecution witness. 

Where the proceedings against an accused 
were initiated under the orders of a District 
Magistrate and one of the important witnesses 
for the prosecution was a Deputy Magistrate of 
the same District : Held, that under such 
circumstances, the case ought to be transferred 
to some other District. Bans Gopal Pande v. 
Emperor. 15 Cr. L. J. 543 : 

24 I. C. 951 : 1 O. L. J. 271 : 
A. I. R. 1914 Oudh 398. 

S. 526 — Grounds — Reasonable appre- 
hension of an unfair trial. 

In dealing with an application for transfer 
of a case under S. 526, Cr. P. C., the High 
Court has only to determine whether good 
grounds for its transfer have been made out 
to the Court’s satisfaction. Whether transfer 
of a case is sought on the ground that the 
accused cannot have a fair and impartial 
trial in a certain Court, the reasonableness 
of the accused’s apprehension should be 
decided by reference to the mind of the Court 
rather than to the mind of the accused. 
Narain Chandra Bannerjee v. The Howrah 
Municipality. 3 Cr. L. J: 379 : 

10 C. W. N. 441. 

S. 526 — Grounds — Refusal to grant 

adjournment for cross-examination of prosecution 
witnesses — Principles governing transfer. 

The fact that a Magistrate acts with some 
rapidity in the trial of a case, and refuses to 
grant a short adjournment to enable the 
accused to prepare his cross-examination of 
the prosecution witnesses, thereby depriving 
him of quite a full opportunity of putting 
forward a defence to the charge made against 
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S. 526 — Apprehension. 

Excise Inspector ^vhile raiding houses of 
accused taking Magistrates and Police Officers 
to act as search witnesses — Apprehension 
honestly entertained by accused is ground 
for transfer of case. Deo Dull Bharli v. 
Emperor. 35 Cr. L. J. 1483 : 

151 1. C, 1003 : 11 O. W. N. 1193 : 

7 R. O. 154 : A. I. R. 1934 Oudh 452. 

S. 526 — Apprehension. 

If the circumstances of the case are such 
tiiat the petitioner is bound to entertain a 
reasonable apprehension in his mind that he 
will not get a fair trial, he is entitled to 
get his ease transferred. It is unnecessary 
that the Magistrate should have any real 
bias against the accused. Allah Dilla v. 
Emperor. 35 Cr. L. J. 1380 : 

151 1. C. 669 : 35 P. L. R. 702 : 

7 R. L. 158 (1). 

S. 526 — Apprehension. 

In dealing with an application for transfer, 
what the Court has to consider is not merely 
the question whether there has been any real 
bias in the mind of the Presiding Judge against 
the applicant, but also the further question 
whether incidents may not have happened 
which though they may be susceptible of 
explanation and may have happened without 
there being any real bias in the mind of the 
Judge are nevertheless such as are calculated 
to create in the mind of the applicant a justi- 
fiable apprehension that he would not have 
an impartial trial. Ghttlam Nabi v. Emperor. 

30 Cr. L. J. 760 : 

117 I. C. 377 ; I. R. 1929 Lah. 649 : 

A. I, R. 1929 Lah. 429. 


-S, 526 — Apprehension — Siimmons case 


— Magislrale arresting accused prior to inquiry. 

A District Magistrate acting on a verbal state- 
ment made to him in his Chambers against 
the accused, a Sub-Inspector of Police, of 
having derhanded a bribe, forthwith arrested 
him and directed an inquiry under S. 202, 
Cr. P. C. by the Deputy Superintendent of 
Police. On receipt of the report of the Deputy 
Superintendent, the District Magistrate transfer- 
red the case to a Deputy Magistrate for trial 
under S. 161, Penal Code. The accused having 
some difficulty in obtaining copies and apprehen- 
ding that he would not have an impartial trial 
in the district, applied for transfer of the case 
to another district ; Held, that the application 
must succeed, that the offence imputed to the 
accused being one in which a summons only 
should issue in the first instance, the District 
Magistrate had no jurisdiction to arrest him and 
that the circumstunces of the case afforded 
reasonable ground for the accused entertaining 
a suspicion that his trial would not be impartial 
Din Daual Singh v. Emperor. 

21 Cr. L. J. 795 : 
58 I. C. 523 : 1 P. L. T. 522 : 

A. I. R. 1920 Pat. 516. 


S. 526 — Apprehension — Tansfer — Ma- 
gistrate cross-examining witness and disallowing 
questions oj complainant — Reasonable apprehen- 
sion of not receiving justice. 
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should not cross-examine fre- 
quently the prosecution witnesses, nor should 
he disallow as irrelvant the questions which 
the complainant may wish to put to defence 
witnesses with a view to show their partiality. 
However, even if he acts in such a manner 
it cannot be held that his conduct gives rise 
to a reasonable apprehension in the mind of 
the complainant that his case will not receive 
a fair trial at the hands of the Magistrate. 
Abdul Aziz v. Ganesh Prasad. 

25 Cr. L. J. 1185 : 

82 I. C. 49 ; A. I. R. 1925 Oudh 52. 


-S. 526 — Apprehension. 


Where an accused person applied to the 
High Court for transfer without informing the 
trying Magistrate, and the latter, when he 
came to know of the fact, stayed further 
proceedings, but cancelled his bail bond : 
Held, that his doing so was likely to cause a 
reasonable apprehension in the mind of the 
accused. Takya Ram v. Emperor. 

32 Cr. L. 7. 569 ; 

130 I. C. 501 : 32 P. L. R. 96 : 

A. I. R. 1930 Lah. 958. 


S. SZ6— Apprehension. 


I Where several adjournments had to be asked 
} for, but accused were not to blame for them 
and Court cancelled bail and accused had to 
get order reversed by Sessions .ludge ; Held, 
transfer was proper. Sitla Prasad Singh v. 
Emperor. 35 Cr. L.J. 292: 

147 1. C. 96 : 10 O. W. N. 906 : 

6 R. O. 218 : A. I. R. 1933 Oudh 480. 


526 — Apprehension, reasonableness of. 

To justify an order of transfer under S. 526, 
Cr. P. C., the apprehension of not receiving a 
fair and impartial trial must be a reasonable 
apprehension in the opinion of the Court, and 
not such as w'ould merely appear reasonable 
to the accused. Wall Mahomed v. Emperor. 

18 Cr. L. J. 644 : 

40 I. C. 292 : 10 S. L. R. 183 : 

A. I. R. 1917 Sind 45. 


S. 526 — Apprehension — Reasonableness 

of — Transfer of case — Case fit for transfer but 
having reached final stage — Desirability of 
transfer. 

Where good grounds for a transfer are made 
out, the Court ought not to refuse it merely 
because the case has reached an advanced 
stage or that the transfer may entail expense 
and trouble to all concerned. It is not so 
much the real mind of the Magistrate but the 
impression that is reasonably created in the 
mind of the accused by the remarks and 
conduct of the Magistrate that determines the 
question of transfer of a case. Sikandar La’. 

Puri V. Emperor. 30 Cr. L. J. 129 : 

113 I. C. 321 : I. R. 1929 Lah. 163 . 

10 Lah. 778 : 31 P. L. R. 87 : 

A. I. R. 1928 Lah. 975. 


S. 526— Bias. 

Interest or bais is not to be inferred from 
the opinions formed on evidence judicially 
recorded, and a Magistrate is not, therefore; 
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be transferred although acts were done 
innocently by crown. Roshan Lai v. Emperor. 

32 Cr. L. J. 422 : 
129 I. C. 684 (2) : 31 P. L. R. 694 : 

A. 1. R. 1930 Lah. 954. 


S. 526— Grounds — Apprehension of 

parlialily. 

Accused reasonably apprehending unfair trial, 
is proper ground for transfer. Amrit Lai v. 
Emperor. 32 Cr. L. J. 1188 ; 

134 I. C. 519 : 32 P. L. R. 471 : 

I. R. 1931 Lah. 951 : A. I. R. 1931 Lah. 540. 

S. 516— Grounds — Apprehension of 

impartiality — Issue of the warrant in summons 
case, 

A communication by the Pleader to the 
accused that the Magistrate had told him 
that he would convict the accused unless he 
compromised a certain civil suit with the 
complainant coupled with the circumstance 
that bailable warrants had been issued against 
him in the first instance even though it was a 
summons case is quite suOicient to deprive the 
accused of all confidence in the impartiality 
of the Magistrate and to entitle him to a 
transfer of the case. Megh Raj v. Baz Khan. 

28 Cr. L. J. 988 : 

105 I. C. 812 : 1. L. T. 40 Lah. 27 : 

A. I. R. 1928 Lah, 75. 


S. 526— Grounds— Apprehension of 

parliality. 

The officers who administer the law arc not 
above the law. IVhere no notice was served 
as required by S. S39 lb), but the Magistrate 
■went to the spot, and asked the accused to 
execute bond under S. 91, Cr. P. C., and on 
his failure to do so, and in the absence of 
witnessess, proceeded to try the case on the 
spot : Held, that the procedure followed was 
altogether illegal and void ; Held, further 
that in view of the extremely unsatisfactory 
behaviour of the Magistrate, the apprehension 
entertained by the applicant that he will not 
have a fair trial was perfectly reasonable and 
the case must, therefore, be transferred to 
another. Ajodhin Prosad Sonar v. Municipal 
Committee, Khurai. 37 Cr. L. T 837 • 

163 I. C. 413 : 18 N. L. J. 320 : 9 R. N. l’. 

S. 526 — Grounds — Apprehension of 

prejudice. 


Accused, a Civil Court Amin in a particular 
District, was prosecuted for having taken 
bribes. The Deputy Commissioner of the 
district directed an inquiry to be made in all 
partition cases in which the accused had 
acted as Commissioner in order to find out 
whether he had taken bribes in those cases : 
Held, that although the Deputy Commissioner 
had ^ done nothing beyond his duties, the 
™8hb cause a reasonable apprehensior 
in the mind of the accused that he would be 
prejudiced in his trial in that district and 
that it was, therefore, desirable to' transfei 
■me case to some other district for trial, 
tSenode Behart Banerji v. Emperor. 

25 Cr. L. J. 590 
81 I. C. 78 : 5 P. L. T. 63 
A. I. R. 1925 Pat. 115 
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S. 526— Grounds— Apprehension of 

prejudice. 

It is not necessary for an applicant for transfer 
of a criminal case to establish that the 
Magistrate is actually prejudiced against him. 
All that he need prove is that the conduct of 
the trial by the Magistrate has been such as 
to cause a reasonable apprehension in the 
mind of the accused that he will not receive a 
fair trial. Kanwar Sen v. Emperor. 

29 Cr. L. J. 620 : 

■ . 109 I. C. 812. 

S. 526— Grounds— Apprehension of 

prejudice — Magistrate's attempt to bring about 
compromise. 

Where a Magistrate made an attempt to 
have the case compromised and one of the 
parties applied for its transfer ; Held, that 
it was natural that suspicion should be 
aroused in the mind of the parties and the 
case should, therefore, lie transferred. Gaya 
Charan Misra v. Kumoar Bahadur. 

25 Cr. L. J. 570 ; 

81 I. C. 58 : 

A. I. R. 1925 Oudh 179. 

S. 526— Grounds— Apprehension of 

prejudice — Magistrate putting ^ 112 ^ with person 
on lohosc endorsement the com 2 )laint started. 

It is undesirable that the Magistrate should 
be putting up with the person, who had 
endorsed the complaint while trying a case 
which started on that complaint. In such a 
case, the question is not one of legality of the 
trial but is one whether the accused has 
reasonable apprehension of prejudice. . The 
case, in these circumstances, •should be 
transferred to another Magistrate. Bindesnwari 
Missir v. Emperor. 39 Cr. L. J. 517 : 

175 I. C, 49 : 10 R. P, 571 : 4 B. R. 519 (1) : 

A. I. R. 1938 Pat. 376. 

S. 526— Grounds— Apprehension of 

prejudice — Reasonable apprehension. 

Where an accused person has a reasonable 
apprehension that he will not be fairly treated 
by the Magistrate, his case should be trans- 
ferred; but the apprehension must be a real 
and reasonable one. The sole question to be 
considered is whether the facts disclosed in the 
application for transfer give rise to a 
reasonable inference that the Magistrate who 
is seized of the case may be wittingly or 
unwittingly prejudiced against the accused. 
Aliqullah v. Emperor, ' 18 Cr. L. J. 719 : 

40 I. C. 719 : 13 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 356. 

S. 526 — Grounds — Apprehension of pre- 
judice. 

Where the Public Prosecutor mf a District 
was virtually the complainant in a case, and 
the proceedings had been instituted under the 
orders of the Additional District Jlagistratc, 
whojvas himself a witness in the case as was 
another Magistrate who was subordinate to 
him, and the Trying Magistrate who was on 
friendly terms with the Additional District 
Magistrate had shown an undue desire' to 
expedite the trial and had refused an adjourn- 
ment when it should have been granted : Held, 
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ivitncss or that. It is highly improper for 
persons in charge of a prosecution to 
threaten or intimidate either the accused 
persons or the Pleaders appearing for them. 
The position of accused persons is at all times 
of grave anxiety and persons in charge of a 
prosecution should remember that nothing 
should be done by them which may have 
the effect of intimidating the defence or i 
adding to its anxiety, Mahammad Mian v. 
Emperor. 20 Cr. L. J. 566 : 

52 I. C. 54 : A. I. R. 1919 Pat. 515. j 

S. 526 — Duty of Courl. 

It is very important for Magistrates to remem- 
ber that Lawyers in charge of cases of accused 
have a large discretion in the way they should 
conduct the defence of accused. The position 
of accused is, at all times, of grave anxiety 
and Courts trying criminal cases should be 
specially on their guard not to do anything 
which may have the effect of increasing their I 
anxiety. Yusuf v. Burn Lai Mandal. 

23 Cr. L. J. 559 (b) : 
51 I. C. 847 ; A, I. R. 1919 Pat. 565. 

— — S. 526 — Buly of Court. 

Justice should not only be done but should 
manifestly and undoubtedly be seen to be 
done. Where the act of the Magistrate in 
attempting to arrange an interview with a 
person was calculated to create an apprehen- 
sion in the minds of the accused that they 
would not have a fair and impartial trial in 
his Court, it is proper that the case should 
be transferred from his Court. Mtizzaffar Khan 
V. Ahmad Khan. 36 Cr. L. J. 192 : 

152 1. C. 896 : 35 P. L. R. 478 : 

7 R. L. 360 : A. I. R. 1934 Lah. 541. 

— S. 526 — Duty of Court. 

The trial of a case should be in an atmos- 
phere which docs not create even a suspicion 
that there has been or is likely to be an 
improper interference with the course of justice. 

It is not merely of some importance but is 
of fundamental importance that justice should 
not only be done but should manifestly be 
seen to be done, Ilari Kishen Das v. Emperor. 

29 Cr. L.I. 867 ; 
111 I. C. 451 : 29 P. L. R. 667 : 
A.I.R. 1928 Lah. 757. 

S. 526— Duty of Courl— Transfer appli- 
cation — Apprehension in accused’s mind — 
Reasonable apprepension defined —Absence, of bias 
injudicial officer, effect of. 

In transfer applications, what the Court has 
to consider is not whether any real bias exists 
in the mind of the Presiding .Judge against 
the accused but the question is whether eir- 
cuTHstunces do not exist which, though they 
may be susceptible of explanation, are never- 
theless calculated to create in the minds of 
the accused a reasonable apprehension that 
they would not have a fair and impartial 
trial. In determining whether the apprehension 
is reasonable or not, we have not to come to a 
conclusion on abstract principles but we have 
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to bear in mind the degree of intelligence of 
the accused, Musaddi Lai v. Emperor. 

28 Cr. L. J. 787 : 

104 I. C. in ; A. I. R. 1927 Lah. 709. 

I — S. 526 — Duty of Court — Transfer of case 

i — Apprehension in mind of applicant. 

In dealing with an application for the trans- 
fer of a criminal case, the Qourt must see 
whether there is an apprehension in the mind 
of the applicant that he will not get justice 
from the Court before whom the case is pend- 
ing, and whether that apprehension is reason- 
able. The Court must try and place itself in 
the position of the applicant and look at the 
matter from his point of view. Pulin Behary 
Dcy v. Ashutosh Ghosc. 25 Cr. L. J. 944 ; 

81 1. C. 560 : 39 C. L. J. 330 : 

A. 1. R. 1924 Cal. 981. 

S. 526 — Duty of Court — Right of accused 

— Refusal to allow a ccused to cross-examine com- 
plainant. 

An application for transfer of a case was 
made on the ground that the accused had not 
been allowed to properly cross-examine the 
complainant and that certain orders and 
remarks recorded by the Magistrate clearly 
indicated that he had formed a strong opinion 
against the petitioner. It appeared that the 
Magistrate considered that the accused should 
be allowed to inspect certain Bank books 
before cross-examining the complainant and 
the Bank having objected to allowing the 
necessary inspection, the Magistrate passed an 
order on the 18th July, directing the Bank 
to give the accused’s Counsel opportunity to 
inspect the necessary registers: On the 4th of 
August, however, in the absence of the accused’s 
Counsel and without any reference to the 
previous order relating to the registers, the 
evidence of the complainant was closed. The 
complainant was then summoned as a witness 
by the defence but when Counsel wished to 
cross-examine him, his request was refused ; 
Held, (1) that although the Magistrate’s refusal 
may have been strictly legal, it was improper 
in the circumstances of the case and the 
Magistrate would have been well advised to 
have allowed at any rate a reasonable amount 
of cross-examination, especially when the pro- 
secution raised no objection to such cross- 
examination ; (2) that inasmuch as the case 
had reached a very advanced stage, the 
charge having been framed and a certain 
amount of the defence evidence having been 
recorded, it could not be transferred but that 
the Magistrate should allow the accused to 
cross-examine the complainant after giving him 
an opportunity of examining the Bank registers. 
Sttjan Singh v. Jai Lai. 18 Cr. L. J. 690 ; 

40 I. C. 690 : 29 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 296, 

S. 526— Duty of High Court— In con- 
sidering transfer application, the Court should 
put itself in position of petitioner. 

The standard which the High Court has to 
place before itself in order to decide the 
propriety or otherwise of transfer, is the 
standard of the petitioner. What the Court 
has to consider is not merely the question 
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complaint, are matters which afford reason to 
the aceused to apprehend that he will not have 
a fair and impartial trial, and sueh a case is 
a proper one in which to direct a transfer. 
Rekha Ahir v. Emperor. 21 Cr. L. J. 504 : 

56 I. C. 664 : 1 P. L. T. 494 : 

A. I. R. 1920 Pat. 188. 

S. 526— Grounds -Apprehension of un- 
fair trial — Expression of opinion by District 
Magistrate in favour of accused. ■ 

A complaint was lodged against A and 
certain other persons on a charge of murder 
in the Court of the Sub-Divisional Ofiieer of 
a District. Within a few days of the alleged 
oceurrence, the District Magistrate in a public 
speech addressed to the Sub-Divisional Officer 
and other officials referred to the high services 
of A and the baselessness of the charges 
made against him : Held, that the speech 
amounted to a decided opinion about the 
charges in question and was likely to create 
a reasonable apprehension in the mind of the 
complainant that he will not have , a fair and 
impartial trial. Rap Narain v. Abdul Hamid 
Khan. 25 Cr. L. J. 1374 : 

82 I. C. 766 : 11 O. L. J. 657 : 

A. I. R. 1925 Oudh 90. 

S. 526— Grounds— Apprension of 

unfair trial — Expression of opinion by Magis- 
trate in another case about guilt of accused. 

The fact that a Magistrate has expressed 
in another criminal case a distinct 
opinion about the guilt of the accused, is a 
reasonable ground for the apprehension that 
he may not have a fair and impartial trial 
before the Magistrate and is, therefore, a 
good ground for transferring the case from 
his file. Vishwanath Prasad v. Emperor. 

27 Cr. L. I. 210 : 

92 I. C. 162 : A. I. R. 1926 Nag. 98. 

S. 526— Grounds- Apprehension of un- 
fair trial. 

If circumstances have so transpired as to 
lead the accused to entertain a reasonable 
apprehension that he may not have a fair 
trial, it is expedient for the ends of justice 
that the case should be transferred from one 
Court to another. It is desirable, in all such 
cases, that the mind of the accused should be 
quieted in respect of any reasonable ap- 
prehension that be may entertain about his 
not having a fair trial. But at the same 
time the convenience of the other side should 
be taken into consideration." Khetu Panday v. 
Mohim Nath Bishi. 1 Cr. L. J. 33 • 

8 C. W. N. 75. 

S. 526 — Grounds — Apprehension of 

unfair trial. 

In an order to make out a good case for the 
High Court to take action under S. 526, 
Cr. P. C., it is not sufficient for the accused to 
merely allege that he will not get a fair trial 
but he must lay before the High Court the facts 
which give rise to this belief in his mind and if 
those facts are found such that thev will 
reasonably give rise to this belief, a transfer 
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ought to be made. Sant Bakhsh Singh v. 
Emperor, 6 Cr. L. J. 254 : 

10 O. C. 165. 

S. 526 — Grounds — Apprension of un- 
fair trial— Joint trial— Conviction — Joint appeal, 
whether legal— Separate applieations for transfer 
of joint appeal, whether necessary. 

If more than one accused are convicted in 
a joint trial by one judgment, it is illegal 
to file one joint appeal on behalf of them 
although there is nothing illegal if the 
appeals made separately by them are heard 
together. It is not absolutely necessary to 
make separate applications for the transfer 
of an appeal jointly filed by more than one 
accused. What has to be established to 
succeed in a transfer application is a belief 
in the mind of the accused person that his case 
will not be fairly tried. Maharaj Singh Gond 
V. Emperor. 27 Cr. L. J. 1062 : 

97 I. C. 38 : A. I. R. 1927 Nag. 48. 

— ; S. 526 —Grounds —Apprehension of un- 

fair trial — Refusal to follow directions of supe- 
rior Court — Refusal to grant stay — Striking off 
passages from aceused' s written statement. 

Where a Magistrate did not adopt the direc- 
tions given to him by the Sessions Judge as 
to how the trial should proceed, ignored an 
application made by the accused under S. 526, 
Cr. P. C., for stay of proceedings and sum- 
marily expunged certain passages from the 
written statement of the accused, which could 
not and ought not to have been struck off : 
Held, that the incidents were sufficient to 
raise a reasonable apprhension in the mind 
of the accused that he would not have a fair 
trial and there was sufficient ground for trans- 
fer. Ram Piara Lai v. Emperor. 

32 Cr. L. J. 146 : 

128 I. C. 543 ; I. R. 1931 Lah. 79 : 

A. I. R. 1930 Lah. 882. 

S. 526 — Grounds —Apprehension of [un- 
fair trial — Refusing access to accused’s papers 
seized by Police— Demanding excessive bail. 

Where during the Police investigation, * a 
reasonable request of the accused to examine 
their papers which had been seized' by the 
Police was refused and the trying Magistrate 
demanded a very excessive bail, though the 
amounts involved were small : Held, that there 
was sufficient reason to create an apprehension 
in the mind of the accused that they 
would not get a fair trial and the case was a 
fit one for being transferred to another 
District. Dina Nath v. Emperor. 

31 Cr. L. J. 532 : 

123 I. C. 534 : A. I. R. 1929 Lah. 860. 

S. 526— Grounds — Apprehension of un- 
fair trial. 

The petitioner made an application under 
S. 526 praying that the proceedings taken 
against him under S. 110 be transferred from 
one -district to another, on the grounds that 
he was arrested without a warrant, that his 
medical certificates were not accepted, that he 
was not informed of the charge for 
some days, that his request to reserve cross- 
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made against them. It is improper for a Judge 
or n Jdagistrate to offer a scat on the dins to 
a private gentleman during the Iicaring of 
the case. A Magistrate should not receive 
visits from any of the parties who have eases 
pending in his Court. Ganpat Snhai v. Kosha- 
Icmlra Pariabsethi. 27 Cr. L. J. 498 ; 

93 I. C. 962 : 3 O. W. N. 245 : 

13 O. L. J. 644. 

S. 526 — Diilij of Magistrate — Magistrate 

acting as private arbitrator — Subsequently trying 
ease as Magistrate. 

A Magistrate who has dealt with a dispute 
in an informal manner ns private arbitrator, 
ought not to deal subsequently with the same 
dispute between the same parties in his capa- 
city of Magistrate. To do so, must necessarily 
be very inconvenient and embarrassing. Gobinda 
Chandra Roy v. Gopal Chandra Pandit. 

14 Cr. L. J. 602 : 
21 I. C. 474 : 18 C. L. J. 150. 

S. 526— Dn/y of Magistrate — Parly ask- 
ing I^Iagistratc to postpone ease. 

IVhcrc on the request of a party who intends 
(o apply for transfer, the jMngistratc feels bound 
to postpone the ease, he is not competent to 
impose any conditions but should postpone 
the ease unconditionally. Daya Wanti v, 
Bitanand. 30 Cr. L. J. 1048 : 

119 I. C. 327 : 1. R. 1929 Lah. 874 : 
30 P. L. R. 657 : A. I. R. 1929 Lah. 702. 

S. 526— Effect of. 

S. Cr. P. C., which clothes the High 
Court with power to transfer any case from any 
fdc to any other file, controls S. 195 (3) and 
Ss. 407-A and 47G-B of the Code. Budhabai v. 
Alibai. 26 Cr. L. J. 796 (b) : 

86 I. C. 428 : A. I. R. 1925 Nag. 358. 

S. 526— Fair trial. 

Court .should be satisfied tliat fair trial can- 
not be had. The lest is not what accused may 
reasonably' or unreasonably have been led to 
think about it. Every case must be decided 
on its own facts. Abdullah Khan Khair 
Mahomed Khan v. Emperor. 

33 Cr. L. J. 908 : 
139 I. C. 791 : 26 S. L. R. 255 : 

I. R. 1932 Sind 151 ; 
A. I. R. 1933 Sind 17. 

S. 526— Grounds. 

Absence of bias. 

Accused’s election of rival candidate of 

Magistrate. 

Accused’s inability to secure services 

of counsel. 

-Apprehension. 

Apiirehcnsion of impartiality. 

.Apprehension of partiality. 

Apprehension of prejudice. 

Apprehension of unfair trial. 

Apprehension of unfairness, 

Bias. 

Communal feeling. 

Complaint filed by Deputy Commis- 
sioner. 

Convenience. 

-Discussion outside. 
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Erroneous order. 

Erroneous refusal to accept bail. 

Expediency. 

Expression of adverse opinion. 

Expression of opinion. 

Favour. 

Harrassment. 

Hostility. 

Improper procedure. 

Indiscretion. 

Interest. 

Local influence. 

Magistrate acting under Police influ- 
ence. 

Magistrate’s action in other capacity. 

Magistrate, necessary witness for 

defence. 

Magistrate not conversant with langu- 
age of evidence. 

Magistrate taking prominent part in 

Police investigation. 

Miscarriage of justice. 

Opinion expressed. 

Opinion formed. 

— Prejudice. 

Prejudicial remarks by Magistrate. 

Reasonable apprehension. 

Refusal to adjourn. 

Refusal to call defence witness. 

Refusal to grant interview, 

Relation. 

Trial impartial. 

— — — — Transfer. 

Unfair trial. 

; Unlawful refusal of bail and unneces- 
sary adjournment. 

Unnecessary adjournment, 

Warrant against pardanashin lady. 

What is not, 

Witness disbelieved. 

Grounds for transfer. 

S. 526 — Ground — Case arousing public 

interest and excitement. 

A mere fact that the case has aroused 
public interest and some excitement, is no 
reason for the transfer of the case, when 
the challan docs not show that the facts of 
the ease are of any extraordinary complexity 
or involve any specially difficult question of 
law. Emperor v. Prilhivinath. 

39 Cr. L. J. 660 : 
175 I. C. 935 ; 20 N. L. J. 151 : 
I. L. R. 1938 Nag. 248 : 11 R. N. 18 : 

A. I. R. 1938 Nag. 56. 

S. 526— Grounds — Complaint disc losing 

offence lohich Magistrate could not adequately 
punish. 

A complaint was made against the petitioner 
to the effect that he bad come with a mob 
of men to the liousc where the complainant 
held the village school, had entered the 
house, beaten the complainant with the help of 
those who were with him, and turned him out 
of the house. Tlicrc was also an allegation 
that the petitioner and his companions had 
taken away certain properties of the complain- 
ant. Process were issued against the petitioner 
under Ss. 448 and 328, Penal Code, and the case 
was transferred for trial to a Third Class Magis- 
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ought to be transferred from the file of the 
Magistrate. Nillyaniind Kanarar v. Emperor. 

2 Cr. L. J. 339 : 
9 C. W. N. 619. 

S. 526 —Grounds — Bias — Prejudice. 

A long series of cases have established the 
guiding principles upon which Courts should 
invariably net in dealing with applications for 
transfer. These are : (11 that it is. expedient 
for the ends of justice to transfer a case from 
the file of one Magistrate to that of another 
competent to try it. if, by reason of the 
words or conduct of the Magistrate before 
whom the case is pending, any party reason- 
ably apprehends that there is bias against 
him in the mind of the Magistrate, though 
there may not be in fact actual bias ; (2) the 
transfer of a case should be ordered when 
tliere are circumstances which may reasonably 
lead the petitioner to believe that the Magis- 
trate has, to some extent, pre-judged the case 
against him. Mohammad Mian v. Emperor. 

20 Cr. L. J. 566 : 
52 L C. 54 ; A. I. R. 1919 Pat. 515. 

S. 526 —Grounds— Communal feeling. 

Case pending in Court of Hindu or Muham- 
madan Magistrate — That dispute is of communal 
nature is no ground for transfer — Reasonable 
apprehension that accused will not get 
fair trial is necessary. Nathu v. JoU Parshad. 

35 Cr. L. J. 624 : 
148 I. C. 201 .- 6 R. L. 516 : 
A. I. R. 1934 Lah. 73. 

S. 5Z6— Grounds— Communal feeling — 

Dispute of communal nature between Muham- 
madans and Hindus. 

Where the criminal proceedings between a 
Hindu and a Muhammadan partake of a 
communal nature, it iis desirable that the 
case should be tried by a European Magis- 
trate, if possible. Hari Kishen v. Allah Bahhsh. 

28 Cr.L.J. 588 ; 
102 I. C. 556 : A. I. R. 1927 Lah. 520. 

: S. 526 — Grounds -Communal feeling. 

Where a case has given rise to communal 
feeling to such an extent that one of the 
parties finds it difficult to persuade its wit- 
nesses to appear in Court to give evidence 
in its favour owing to the fear that they 
might render themselves liable to injury at 
the hands of the members of the opposite 
community, it is desirable that the case 
should be transferred to some other locality 
where it may be tried in a calm atmosphere. 
Halim v. Emperor. 27 Cr. L. J. 1391 : 

98 I. C. 607 : 8 P. L. T. 153 : 
A. I. R. 1927 Pat. 86. 


— — — — S. 526 - Grounds— Communal feelim 
lixndxi-Mxma'tnmadan case. 

Where a Hindu-Muhammadan question 
involved in a criminal case, it is desiral 
that the case should be heard by a Eurone 
Magistrate. Mangnt v. Emperor. 

26 Cr. L. J. 1051 
87 I. C. 976 : 2 L. C. 15J 
A. I. R. 1925 Lah, 62 
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S. 526— Grounds — Complaint filed by 

Deputy Cot7i7nissioner. 

The mere fact alone that it is the Deputy 
Commissioner who has laid the complaint, 
does not afford a reasonable ground for 
apprehension in the mind of any person that 
he will not receive a fair trial in the dis- 
I trict of the Deputy Commissioner. To get 
I the case transferred to another district, he 
must further show that the Subordinate 
Magistrates in that district are in awe of the 
Deputy Commissioner and look upon him as 
a person who must, on no account, be feross- 
ed. However, eases of this nature which 
have been instituted by the Deputy Com- 
missioner or District Magistrate of a district, 
should not be tried by the Magistrate who 
is in such immediate touch with ^the Deputy 
Commissioner or District Magistrate as is the 
Headquarter’s Magistrate of the district. 
Where there are Magistrates -ivho are not execu- 
tive officers, it is desirable that they should 
be chosen to try such cases. Mating Ba Gon 
V. The King. 40Cr.L.J. 532 : 

181 1. C. 315 : 11 R. Rang. 458 : 
A. I. R. 1939 Rang. 88. 

— ^ S. 526 — Grounds — Cottvenienee. 

For purposes of transfer, it is the convenience 
of the accused ratlier than that of the com- 
plainant that has to be considered. Soha7i 
Lai V. Gopal Singh. 27 Cr. L. J. 563 ; 

94 I. C. 131 : a: I. R. 1926 Lah., 493. 

S. 526— Grounds — Convenience. 

Where a case has been transferred from the 
Court of one Magistrate on the ground of an 
apprehension in the mind of the accused that 
he would not have a fair trial, it should not 
be re-transferred to the same Magistrate 
merely on the ground of convenience. Emperor 
V. Paleswari Singh. 35 Cr. L. J. 272 *. 

147 I. C. 126 : 6 R. Rang. 150 (1) ; 

A. I. R. 1933 Rang. 9. 

. S. 526 — Grounds — Convenience. 

Where it is highly inconvenient and risky 
for the applicant to appear either as an 
accused or as a witness in certain place, the 
case should be tranferred from that place. 
Satbhari v. Muhammad Sidik. 

36 Cr. L. J. 869 (1) : 
155 I. C. 1010 : 7 R. S. 221 (1) : 

A. I. R. 1935 Sind 68. 

-S. 526— Grounds— Discussion outside — 

Magistrate having private interview with one 
party out of Court and hearing his version of 
case. 

The fact that the Magistrate trying a case 
has had an interview with one of the parties 
to the case, privately and out of Court, and 
had heard from such party his version of the 
facts, is sufficient to disqualify him from 
subsequently trying the case in his magis- 
terial capacity even . if there are no reasons 
for ascribing any prejudice or undue interest 
in the case to the Magistrate. Prati Nath v. 
Emperor. 39 Cr. L. J. 606 (a) . 

175 I. C. 520 : 40 P. L. R. 157 : 
10 R. L. 734 : A. I. R. 1938 Lah. 346. 
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him, is a ground for making an order trans- 
ferring the case to some other Court for trial. 
i?afig Bahadur Singh v. Karimani. 

22 Cr. L. J. 708 : 
63 I. C, 868 : 2 P. L. T. 297 : 
A. I. R. 1921 Pat. 322. 

S. 526 — Grounds. 

Refusal to grant copy under S. 1G2, is suffi- 
cient ground for transfer. Nek Ram v. Emperor. 

32 Cr. L. J. 370 : 
129 1. C. 267 ; I. R. 1931 All. 139. 

A. I. R. 1931 All. 273. 

S. 526 — Grounds. 

The important point to be considered in an 
application under S. 52G is the fact as to the 
impression created in the mind of the accused. 
When the lower Court has not committed 
a gross error in exercising its discretion, the 
High Court should not set aside its order. 
VcUachami CheUyar v. Murugappa Chcilxjar. 

34 Cr. L. J. 832 : 
144 I. C. 677 ; 6 R. Rang. 1. 
A. I. R. 1933 Rang, 89. 

S. 526— Grounds — The Magislralc's hav- 

ing nlrcady e.tpTcsscd opinion in ihc case is a 
good ground— Tramjer applications should not be 
lighlly dealt roith. 

A case having once been dismissed 
on the report of the Police by a Magistrate 
was resurrected in the form of a complaint 
at the suggestion of the Revenue Assistant. 
The Magistrate subsequently noted that as 
he had expressed an opinion on the case, he 
thought it better he should not try it : Held, 
that this was a good ground for transfer. 
Applications for transfer giving good reasons, 
if the allegations be correct, why a case should 
be transferred, require to be seriously dealt 
with, and should not be casually bruslicd aside 
as Jazul. Sudan Singh v. Emperor. 

5 L. L. J. 520 ; 
A. I. R. 1924 Lah. 257. 

S. 526- Grounds— Absence of bias. 

The accused applied for a transfer of 
his case on tlic ground that in another criminal 
case arising out of the same transaction, the 
Magistrate expressed decided opinions, not 
only on the facts but as to the credibility of 
certain witnesses, and that he could not, there- 
fore, try tlic present case witli an unbiased 
mind ; Held, that interest or bias is not to be 
inferred from the opinions formed on evidence 
judicially recorded, and the Rlngistrate was not, 
therefore, disqualified to try the case. 
Emperor v. Kamil. 8 Cr, L. J. 159 : ' 

1 S. L. R. 37. 

— S. S26— Grounds— Accused, election 

agent of rival candidate of Magistrate. 

The accused had been an election agent of 
a person who was a rival candidate of the 
Magistrate, before whom the case was pending 
at the lust Council Election. It was further 
alleged that the chief prosecution witness was 
a friend of t he Magistrate : Held, that this 
was sufficient ground for the transfer of the 
case from the Court of the Magistrate to that 
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of some other competent Magistrate. Nikal 
Singh V. Emperor. 26' Cr. L. J. 1440 (b) • 

89 I. C, 912 : 1 L. C. 302 
A. I. R. 1925 Lah. 615. 


S. S2f>— Grounds— Accused, inability of, 

to secure scrmces of Counsef, 

The fact that an accused person is unable, 
owing to the influence of persons interested in 
the prosecution, to secure the services of a 
competent member of the local bar for his 
defence is a sufficient ground for the transfer 
of the case to some other District. Lalta v. 
Zahoor Ahmad. 26 Cr. L. J. 1272 : 

88 I. C. 1048 ; 2 O. W. N. 682 ; 

A. I. R. 1925 Oudh 672. 


S. 526— Grounds — Apprehension 

— Altercation between Judge and Counsel, whether 
ground for transfer. 

It is for the High Court, exercising its juris- 
diction under S. 526, Cr. P. C. to transfer a 
case from one Court to another, to satisfy 
itself that on the facts disclosed, there [is a 
reasonable apprehension that the accused may 
be prejudiced and not have a fair trial. A 
quarrel or unpleasantness between the Judge 
and tiie Counsel for the accused is no ground 
for the transfer of a case under S. 526. 
Nibaran Chandra Chatterji v. Emperor. 

18 Cr. L. J. 670 : 

401. C. 318: 1917 Pat. 230: 

2 P. L. W. 83 : A. I. R. 1917 Pat. 437. 


S. S2b— Grounds— Apprehension-. 

Court should consider not so much con- 
venience or possible injustice but apprehension 
in mind of accused. Emperor v. Pateswen 
Singh. 35 Cr. L. J, 272 : 

147 1. C. 126 : 6 R. Rang. 150 (1) : 

A. I. R. 1933 Rang. 9. 

S. 526— Grounds— Apprehension. 

Magistrate handed over judicial record to 
person to be examined as witness— Is sufficient 
ground for transfer. Brubmu Dull v. Emperor. 

33 Cr. L. J. 223 : 
136 I. C 9 : 33 P. L. R. 438 ; 
I. R. 1932 Lah. 185 : A. I. R. 1932 Lah. 294. 


S. 526— Grounds — Apprehension— 

Prosecution evidence — Magistrate, failure of, to 
record point in favour of accused. 

Where the Magistrate, while recording evidence, 
docs not mention the important fact in the 
accused’s favour that the prosecution witness 
who identified the accused at first pointed 
out a different man, the omission is gravely 
reprehensible, would give rise to a very 
reasonable apprehension in the mind of the 
accused that his trial would not be conducted 
fairly, and is a sufficient ground for transfer 
of tbe case from that Magistrate’s Court to 
another. Rabindra Nath Singh v. Emperor. 

26Cr.L.J.297: 

84 I. C. 441 : A. I. R. 1925 Pat. 339. 

S. 526 —Grounds— Apprehension. 

When acts of -prosecution are sufficient to 
create reasonable apprehension, case must 
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to harass the accused ; Held, that there was 
a clear case for transferring the case to another 
Magistrate. Clietanand v. Gurbakhsh Singh. 

31 Gr. L. J. 989 ; 
125 I. C. 615 ; A. I. R. 1930 Lah. 668. 

S. 526 — Grounds — Harassment. 

Magistrate taking several steps to bring 
pressure on accused to force them to produce 
absconders and repeatedly adjourning case for 
the purpose is ground for transfer. Fakir 
Mohamrfiad v. Emperor. 32 Cr. L. J. 344 : 

129 1. C. 485 ; I. R. 1931 Lah. 197 : 

A. I. R. 1930 Lah. 953. 

— s. 526— Grounds — Hostility. 

The complainants in a case applied to the 
High Court for the transfer of the case from 
the Court of the Magistrate before whom the 
case was pending to some other Court. Their 
application was admitted and further proceed- 
ings were stayed. On the date fixed for the 
hearing of the case before the Magistrate, one 
of the complainants appeared and apprised 
the Magistrate of the order of the High Court. 
The Magistrate instead of staying further 
proceedings issued a warrant for the arrest of 
the complainant who had not appeared : Held, 
that there was no justification for the action 
of the Magistrate and that the Magistrate’s 
attitude towards the complainants being 
clearly hostile, there was good grounds for 
transferring the case from his Court to the 
Court of some other Magistrate. Fazal Ahmed 
V. Abdullah Khan. 27 Cr. L. J. 104 : 

91 1. C. S36:7L.L.J. 571 ; 
A. I. R. 1926 Lah. 151. 

S. 526— Grounds— Improper procedure 

— Application for postponement to enable to 
apply for transfer — Magistrate inquiring into 
allegations, propriety of. 

An inquiry by the Magistrate, on a party’s 
applying to him for postponement of the case to 
enable him to apply for transfer, into the 
grounds of transfer himself is highly improper 
and would naturally cause apprehension in 
the mind of the petitioner that the Tribunal 
trying the case is not likely to give him a 
impartial and unbiased hearing. Mughesuddin 
V. Emperor. 27 Cr. L. T. 382 : 

92 1. C. 894 : 27 P. L. R. 67 : 
A. I. R. 1926 Lah. 236. 

S. 526— Grounds — Indiscretion — Slop- 
ping cross-examination of complainant, whether 
ground for transfer. 

Where a trying Magistrate stopped the 
cross-examination of the complainant in a 
case because in his view the complainant 
^d been fully cross-examined for one hour : 
Held, that the Magistrate was guilty of an 
act of indiscretion which could reasonably 
lead the accused to believe that they 

® at his hands 

&na that the case should be transferred to 
^e Court of some other Magistrate. Yusaf v. 
Bum Lai Mandal. 20 Cr L T 559 • 

51 1. C. 847 : A. I. r‘ 1919 Pat. Ws! 
■ S. 526 — Grounds — Indiscretion. 

Where a Magistrate trying a case has been 
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guilty of indiscretions and the case has given 
rise to undesirable controverry in the district 
in which it is being tried, it is desirable 
to remove the hearing of the case to some 
place outside the district. Ganpat Sahai v. 
Koshalendra Partab Sahi. 27 Cr. L. J. 498 : 
93 I. C. 962 ; 3 O, W. N. 245 : 13 O. L. J. 644. 

S. 526— Grounds — Interest — Complain- 
ant purchasing car through trying Magistrate's 
son subsequent to complaint. 

The complainant purchased a car through the 
trying Magistrate’s son who was a salesman, 
on favourable terms. This purchase was made 
subsequent to the filing of the complaint. The 
accused applied for transfer : Held, though 
the transaction was a bona fide one, though 
the Magistrate was renowned for his 
impartiality, the apprehension in the mind 
of the accused being justifiable, the case 
should be transferred. Hemanta Kumar 
Sarkar v, Nanda Kumar Singh. 

38 Cr. L.J.344: 
167 I. C. 251 : 41 C. W. N. 188 : 
9 R. C. 660 : 64 C. L. J. 532 ; 
A. I. R. 1937 Cal. 64. 

S. 526 — Grounds — Interest — Magistrate 

cross-examining prosecution witnesses on questions 
suggested by prosecution. 

Where a Magistrate cross-e.xamines . a 
prosecution witness at great length after he 
has been cross-examined by the defence, on 
the questions suggested by the Public 
Prosecutor, an apprehension in the mind of 
the accused that the Magistrate is taking 
the side of the prosecution is quite 
reasonable and the case may be transferred 
from his Court. Hafizullah v . Emperor. 

,31 Cr. L. J. 736 : 
124 I. C. 688 ; A. I. R. 1930 Lah. 173. 

S. 526 — Grounds — Interest — Magistrate 

trying for compromise. 

Where a Magistrate has interested himself 
in a case pending before him in the way 
of trying to obtain a settlement by the 
parties, it is to the interest of both the 
parties and but fair to the Magistrate himself 
that he should not hear the case. Muzaffar 
Husain v. Muhammad Yaqub. 

26 Cr. L. j. 869 ; 
i 86 I. C. 805 : 23 A. L. J. 191 ; 47 All. 411 ; 

I A. I. R.'1925 All. 289. 

\ 

S. 526— Grounds— Interest. 

Ordinarily, the transfer of a criminal case 
ought not to be allowed. Where, however, 
there is some degree of association between 
the Magistrate and one or other of the 
parties to a case, as for instance, where 
a party has a financial hold on the 
Magistrate, the case ought not to be tried 
by that Magistrate. Sham Lai v. Emperor. 

21 Cr. L. J. 843 : 
58 I. C. 923 : A. I. R. 1920 All. 195. 

S. 526 — Grounds — Local influence — 

Magistrate not biased. 

Where on an application for transfer of a 
case, although there was no reason for 
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that the apprehension of the accused of unfair 
trial could not, under the circumstances, be 
called unreasonable and that the case should 
be transferred to some other District for trial. 
Sardari Lai v. Emperor. 24 Cr. L. J. 286 : 

71 1. C. 1006 : 3 Lah. 433 : 
A. I. R. 1923 Lah. 264. 

; S- 526 — Grounds — Apprehension of 

unfair trial — Accused under bona fide impres- 
sion of not having fair trial. 

Where an accused person is under the bona 
fide impression that he may not have an impar 
tial trial before a Magistrate, it is desirable 
tliat the case should be transferred to an- 
other Court. Jit Singh v. Emperor. 

14 Cr. L. J. 286 ; 
16 I. C. 718 : 4 P. W. R. 1913 Cr. : 

154 P. L. R. 1913. 


S. 526— Groimds — Apprehension of 

unfair trial — Adjournment, application for — 
Examining xdifnesses after application — Examin- 
ing xoitncsscs after coTtununiention, 

Where on an application being made by the 
accused to the trying Magistrate for time to 
enable him to move the High Court for trans- 
fer of the case pending against him, the Magis- 
trate did not pass an order at once but examin- 
ed 13 witnesses for the prosecution, and then 
passed an order allowing 14 days’ time and 
where after the fact of the issue of a rule by 
tile Higli Court on the application for transfer 
had been communicated by a telegram from a 
Vakil of the High Court, the Magistrate instead 
of postponing tlic case at once examined four 
witnesses and tlicn made an order for adjourn- 
ment : Held, that these proceedings on the 
part of the Magistrate were sutneient to jus- 
tify the transfer of the case from his (lie. 
Waited Molla v, Shaih Basaraddi. 

5 Cr. L. J. 291 : 

11 C. W. N. 507. 


S. 526 — Grounds — Apprehension of 

unfair trial — Application based on communal 
motive — Magistrate committing errors in proce- 
dure — Apprehension in minds of accused. 


A Magistrate is not barred by reason of be- 
longing to one community or the other from 
trying cases between members of those two 
communities. But when a Magistrate finds 
himself placed in such a position, it is incum- 
bent upon him to exercise the greatest tact 
and discretion in handling the case. But 
where he commits errors of procedure so as to 
give rise to an apprehension in the minds of 
petitioners that they would not get an impar- 
tial’ trial, the case should be transferred. Lai 
Singh V. Emperor. 39 Cr. L. J. 888 ; 

177 I. C. 507 : 40 P. L. R. 505 : 

11 R. L. 333 (1) : A. I. R. 1938 Lah. 576. 


S. 526 — Grounds — Apprehension of 

xinfair trial— Case sent to Magistrate at request 
of eomplainant. 

The fact, that a- complaint is sent to a par- 
ticular Magistrate for trial at the request of the 
complainant, is sufficient to raise an apprehen- 
sion in the mind of the accused that he will not 
get a fair trial in the Magistrate’s Court, and- 


Cr. P. CODE (1898), S. 526 

ta. justify the transfer of the case to some other 
Court. Gharsi Mai v. Debt .Salmi. 

25 Cr. L. J. 989 : 

81 1. C. 637 ; A. I. R. 1925 Lah. 121. 

; S. 526 — Grounds ~ Apprehension of 
unfair trial— Circumstances of each case to be 
considered. 

Although a reasonable apprehension in the 
mind of the accused that he will not have a 
fair trial is a suflicient ground for transfer, yet 
in applying that doctrine, regard must he had 
to the circumstances of each case. The mere 
fact that in another case on other evidence 
! the Court may have come to a particular con- 
I elusion is not in itself a sutTicient ground for 
j transfer. Assimuddi v. Gavinda Baidya, 1 C. 

[ W. N. 42C, followed. Rajani Kanta Dulta v. 

! Emperor. 10 Cr. L. J. 244 ; 

I 3 I. C. 88. 

I S. 526— Grounds — Apprehension of un- 

j fair trial — Complainant or his Pleader disalloxoed 
I to examine xoitncsscs — Court examining xvitnesses 
itself. 

Where a Magistrate does not permit the com- 
plainant or his Pleader to examine his witnesses 
b»it proceeds to examine them himself, the 
procedure is likely to raise a reasonable 
apprehension in the mind of the complainant 
that he will not obtain a fair trial in his Court 
and constitutes a sufficient ground for transfer 
of the case to some other Court. Janhi v. 
Shco Narain Singh. 25 Cr. L. J. 1226 : 

82 I. C. 154 ; 

11 O. L. J. 333 : 27 O. C. 246 ; 
1 O. W. N. 208 ; A. I. R. 1924 Oudh 371. 

— S. 516— Grounds— Apprehension of un- 
fair trial — Considerations applicable — Belief that 
trial xuill not be impartial. 

On an application for a transfer of a criminal 
case from the Court of a Magistrate before 
whom it is pending to that of some other 
Magistrate, the only question is one of the 
actual belief of the applicant for transfer. If 
such person in fact believes that he will not 
hive a fair and impartial trial in a certain 
Tribunal, it is inexpedient that he should be 
tried by that Tribunal and the case must be 
transferred unless that is impossible, however 
high the certainty of the impartiality of that 
Tribunal may be in the minds of all right- 
thinking men, and, however discreditable to 
the applicant the existence of such belief in his 
mind may be. Abdulla v. Emperor. 

27 Cr. L. J. 835 : 

95 I. C. 755 : 22 N. L. R. 99 ; 

A. I. R. 1926 Nag. 448. 

S. 526— Grounds— Apprehension of un- 
fair trial — Delay in examining complainant — 
Disregard of preliminaries prescribed by Code, 
effect of. 

Inordinate delay in examining the complain- 
ant or a disregard of the preliminaries pre- 
scribed by the Cr, P. C., for dealing with 
complaints, and awaiting the consideration of 
the evidence in another case with which the 
accused has no concern, in order to decide 
whether any action should be taken upon the 
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S. 5Z6— Grounds — Prejudice — Charges 

and counter-charges between parlies — Discharge^ 
of one parly— Observations of the Magistrate in 
the order of discharge as to the guilt of the other 
parly. 

There were two cases in which charges and 
counter- charges of rioting had been made. 
The Magistrate heard the prosecution evidence 
in one case, and then without hearing the 
defence evidence in the case, interposed the 
other case, heard the prosecution evidence in 
that case and on that evidence, discharged the 
accused. In his order of discharge he expressed 
himself in decided terms as to the guilt of the 
prosecuting party in that case who were the 
accused in the first case : Held, that the course 
adopted by the Magistrate was likely to pre- 
judice the accused party in the first case, 
whose guilt, it might be taken, he pre-judged 
by his observations in the order of discharge 
in the other case. The first case was, there- 
fore, to be transferred to the file of some other 
competent Magistrate for disposal. In re : 
Bangasawmy. 5 Cr. L. J. 290 ; 

2 M. L. T. 89 : I. L. R. 30 Mad. 233. 

S. 526 — Grounds — Prejudice — Magis- 
trate putting question to witnesses prejudicial to 
accused. 

A Magistrate on the assurance of the Police 
peshi clerk in his Court asked a witness whe- 
ther the accused had ever been challaned in a 
badmashi case ; Held (1) that it was improper 
for the Magistrate to put such question, unless 
he had satisfied himself on the highest and 
best information that there was some real 
foundation for the facts mentioned in the 
question. The assurance received from the 
Police peshi clerk in his Court was quite in- 
sufficient to justify such a question ; (2) that 
the action of the Magistrate was- sufficient to 
cause the accused to apprehend that a fair 
and impartial trial would not be had and that 
the case should be transferred. Suraj Prosad 
v. Emperor. 15 Cr. L. J. 234 ; 

23 I. C. 186 : 12 A. L. J. 50 : 

A. I. R. 1914 All. 49. 
S. 526 — Grounds — Prejudice. 

Where the Magistrate has pre-judged the case, ; 
a sufficient ground for transfer is made out. 
Gandama v. Emperor. 34 Cr. L. J. 950 (2) : 

145 I. C. 344 ; 6 R. Rang. 41 : 

A, I. R. 1933 Rang. 164.’ 

S. 526 — Grounds — Prejudicial remarks 

by Magistrate. 


If in delivering judgment in one of two 
separate cases pending in the Court of a Magis- 
trate against the same accused, the Magistrate 
makes irrelevant observations which amount 
to pre-judging the case still pending, the ends 
of justice require that the pending case should 
be transferred from his Court. Zahir-ud-Din 
V. Emperor. 26 Cr. L. J. 158 : 

83I.C.718: 110.L.J.556: 

A. I. R. 1924 Oudh 433. 


7 ^ S. 526 — Grounds — Reasonable appre- 

hension Duty of Magistrate to slay proceed- 

trans/CT intention to apply for 


Cr. P. CODE (1898), S. 526 

Under the amended S. 526 (8), Cr. P. C., as 
soon as the Public Prosecutor, complainant or 
the accused person notifies to the Court his 
intention to make an application to the High 
Court for transfer, the Magistrate is bound to 
adjourn the case and it ■ is hot competent to 
him after such an application has been made 
to record any evidence at all. Where an 
accused was served with a summons only three 
hours before the time fixed for . his appearance, 
his application for adjournment on the ground 
that he had no sufficient time to get copies and 
that his leading Coimsel was absent was reject- 
ed, and an application for stay in view of an 
application for transfer was ' also rejected, the 
first prosecution witness who gave evidence 
against the prosecution was ordered to be pro- 
secuted for perjury and the case was adjourned 
when the second prosecution witness did not 
give evidence in favour of the prosecution even 
though other prosecution witnesses were ready 
to be examined : Held, that the circumstances 
were such as to create in the mind of the 
accused a justifiable apprehension of partial 
trial and that the case should be transfer- 
red. Chiranji Lai v. Emperor. 

29 Cr. L. J. 815 ; 

111 1. C. 319 : 9 Lah. 537 ; 

A. I. R. 1928 Lah. 1. 

S, 526 — Grounds. 

Reasonable apprehension of partiality— Ground 
for transfer. Kunja Sahu v. Emperor. 

36 Cr. L. J. 1266 : 
157 1. C. 758 (a) : 16 P.L. T. 587 ; 

1 B. R. 812 : 8 R. P. 161 (1). 

— S. 526 — Grounds — Refusal to adjourn — 

Transfer, application for — Adjournment, refusal 
to grant, effect of — Duly of Magistrate. 

When an application under S., 526, Cl. (8), 
Cr. P.'C., is made, it is not for the Magistrate 
to decide whether the applicant has an appre- 
hension that he would not receive a fair trial 
at his hands. That is the function of the High 
Court. The Magistrate is bound to adjourn 
the case, unless in his judgment, he is bona fide 
satisfied that the applicant has no intention of 
making an application for transfer. The 
refusal of a Magistrate to grant an adjourn- 
ment to a suspect to enable him to apply for 
a transfer of the proceedings is a good ground 
for transfer of the proceedings. Jatoi v. Em- 
peror. 27 Cr. L. J. 935 : 

96 I. C. 391 : 20 S. L. R. 122 ; 
A. I. R. 1926 Sind 288. 

S. 526— Grounds— Refusal to adjourn. 

When before the commencement of the trial, 
a party applies to the Magistrate to adjourn 
the proceedings on the ground that he intends 
to apply to the High Court for a transfer, the 
Magistrate is bound to adjourn the case under 
S. 526, Cl. 8, Cr. P. C., and if the Magistrate 
refuses to grant an adjournment, his proceed- 
ings subsequent to such refusal, are illegal, and 
sueh a refusal is in itself sufficient ground for a 
transfer of the case. Grown v.Naoo. 

I 9Cr. L.J. 274 : 

1S.L.R.35. 
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examination was disallowed, that his prayer 
as to the production of cer^in documents 
was rejected, and that the names of some of i 
his witnesses were struck out while a sum 
of Rs. 100 was demanded from him before’ 
summons could be issued to the rest of his 
witnesses : Held, the facts, taken with the fact of 
the institution of several criminal praceedings 
against the petitioner prior to the proceedings 
under S. 110 would likely give rise to an 
apprehension in his mind that he was not 
likely to have a fair and impartial trial in 
the Court before which security proceedings 
against him were pending and that, therefore, 
this was a fit case for transfer. Jajar Husain 
V. Emperor. 16 Cr. L. J. 56 : 

26 I. C. 648 : 12 A. L. J. 736 : 

A. I. R. 1914 All. 262. 

S. 526 — Grounds — Apprehension of un- 
fair Irial. 

Where in a case of alleged petty theft of 
four bamboos, worth one rupee, the Magistrate, 
in the first instance, issued warrants against 
the accused without a provision for bail, and 
on their appearance before him, released t!>em 
on bail of Rs. 500 each : Held, that the 
accused had been given the occasion to 
apprehend reasonably that tliey would not 
have a fair trial before the Magistrate. The 
case was accordingly transferred to another 
Magistrate. Girish Chandra Ghosh v. Chandra 
Moni Dasi, 1 Cr . L. J. 528 : 

8 C. W. N. 589. 

S. 5Z(>~Grounds--Apprehension of un- 
fair trial and prejudice. 

The Court must be satisfied that a reasonable 
apprehension of unfair trial exists and it can 
only be so satisfied from the circumstances 
of the case and from the conduct and behavi- 
our of the accused as well ns the accused’s 
character and mental status. Where any doubt 
can be shown as regards the personal 
impartiality of the Presiding Judge of the 
Court, a transfer should immediately be 
granted ; but where no such personal grounds 
can be shown, a transfer should only be 
granted when the Magistrate has shown 
by his acts or orders that there is a possi- 
bility that he may be prejudiced against the 
accused. The fact that he makes a decision 
against the accused is not sufficient to warrant 
any apprehension of partiality, if the order 
is passed in good faith and the reasons for the 
order are duly stated. Fasiuddin v. Emperor. 

30 Cr. L.J.728: 

117 I. C. 213 : I. R. 1929 Nag. 197 : 

A. I. R. 1929 Nag. 172. 

S. 526 — Grounds— Apprehension of un- 
fairness — Suspicion in mind of accused. 

A Magistrate, in the discharge o? the multi- 
farious duties of his office, has to perform a 
very large number of extra-judicial functions, 
and in the discharge of his executive duties, 
he may be compelled to act in a way which 
would raise a suspicion in the mind of an 
accused person that he is not likely to get 
justice when the Magistrate came to inquire 
into a particular matter judicially. In such 
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a case, it is advisable that the judicial 
tnal should be held by another Magistrate. 
Mohammad Yunis Khan v. Gulab. 

, 24 Cr. L. J. 811 : 

74 I. C. 715 : A. I. R. 1923 Oudh 172. 

S, 526— Grounds — Bias. 


A Rule for the transfer of a ease was issued 
by the High Court upon the application of an 
accused person staying further proceedings 
before a Magistrate and the direction given by 
tfie High Court was intimated to the Magis- 
trate by a telegram sent by the "Vakil who 
obtained the Rule, but the Magistrate pro- 
ceeded with the case disregarding the telegram ; 
Held, that the Magistrate acted injudiciously 
in going on with the case, that the conduct 
of the Magistrate indicated clearly the bent of 
his mind and his bias against the accused, 
and that the case ought to be transferred to 
another Court, Hem Chandra Kar v. Malhur 
Santhal. 13 Cr. L. J. 766 (b) ; 

17 I. C. 78 : 16 C. W. N. 1031. 

S, 526— Grounds — Bias. 

It is of paramount importance that persons 
arraigned before the Courts should have 
confidence in the impartiality of those Courts, 
and, if an accused person has a reasonable 
cause to apprehend that the Court before 
whom he is being tried is not completely 
free from bias, a transfer should be directed. 
To decide what is ‘reasonable’ cause, regard 
must be had to the degree of intelligence 
possessed by the accused. If the actions of 
a Judicial Officer, though susceptible of ex- 
planation and traceable to a superior sense 
of duty, are calculated to create in the mind 
of the accused an apprehension that he will 
not have an impartial trial, the case should 
be transferred to some other Judge for 
trial, Ahmad Din v. Emperor, 

25 Cr. L. J. 638 ; 
81 1.C. 126 : IL. C. 8 : 

A. I. R. 1925 Lab. 101. 

S. 526 — Grounds— Bias. 


The prosecution alleged that the District 
Magistrate being one of the ex-officio chief 
executive authorities connected with the Court 
of Wards which had control over the Bettiah 
raj‘ was interested in the case and should not 
try it : Held, that it being impossible, under 
the circumstances, to prevent persons from 
having an apprehension that there might be 
bias in the mind of the Magistrate inclining 
him to look with favour upon the interests 
of the Bettiah raj, to avoid any possible 
misapprehension the case should be transferred 
and tried by some Magistrate other than the 
District Magistrate. Kishori Gir v. Ram Nara- 
uan Gir. ' 1 Cr. L. J. 46 : 

8 C. W. N. 77. 


S. 526 — Grounds — Bias. 

Where circumstances are such as takeh by 
themselves do not show any bias on the part ,, 
of the Magistrate, but having regard to all 
the various matters taken together it appears 
that the accused does not unreasonably ap- 
prebend that he cannot have a fair trial ; 
Held, that under these circumstances, the case 
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to injure — Competent Tribunal — Honorary 
Magistrate, whether competent. 

A charge of an offence falling under the 
second clahse of S. 211, Penal Code, should not 
be sent for trial or inquiry to an Honorary 
Magistrate having no experience of criminal 
trials and the mere fact of tlie Magistrate 
making unnecessary adjournments in the 
inquiry or trial of such a case is a sufTicient 
ground for the transfer of the case from his 
Court. Magan Lai v. Ganesh Parsad. 

19 Cr. L. J. 611 : 
45 I.'C. 515 : 16 A. L. J. 294 : 
A. I. R. 1918 All. 372. 

S. 526— Grounds — IParranf against 

pardanashin lady. 

An unjustifiable order directing the issue of 
a warrant’ against a pardanashin lady is a 
good ground for the transfer of a case from 
the Court of the Magistrate making the order 
to some other Court. Hari Kishen v. Polo 
Ram. 28 Cr. L. J. 225 : 

99 I. C. 1025 : 27 P, L. R. 604 ; 
A. I. R. 1927 Lah. 16. 

S. 526 — Ground, what is not. 


A lessee of zemindari property died and the 
manager of the zemindari issued orders to the 
tenants of the deceased lessee not to pay rent 
to the representative of the deceased. The 
orders were illegal and the District Magistrate 
wrote to the manager to withdraw them but 
the latter refused to do so. Subsequently the 
mnnager became involved in a criminal case. 
He applied for transfer of the case from the 
district on the ground that the District 
Magistrate was angry with him and he was 
not likely to have a fair trial : Held, that there 
was nothing to show that the District Magis- 
trate was prejudiced against the accused and 
there was no grounds for the transfer of the 
case. Mahadeo Singh v. Emperor. 

25 Cr. L. J. 561 : 

81 I. C. 49 : A. I. R. 1922 Pat. 494. 

S. 526— Groimd— IJTia/ is not. 


A Magistrate, who disregarded the rule that 
all subordinate Courts should sit from day to 
day except Sundays and took up a ease on 
Sunday! does not give a substantial cause for 
suspecting his impartiality. Abdullah Khan- 
Khair Mahomed Khan v. Emperor. 

33 Cr. L. J. 908 : 

139 I. C. 791 ; 26 S. L. R. 255 : 

I. R. 1933 Sind 151 : A. I. R. 1933 Sind 17. 


S. 526— Ground— 2W hat is not — 

Adjournments. 


Mere granting unnecessary adjournments to 
enable the complainant to appear, is no 
ground for transferring the case. Maula 
Baksh V. Marshall. 27 Cr. L. J. 1022 : 

96 1. C. 878 : A. I. R. 1926 Lah. 628. 


— S- 526— Ground— What is "not— Allega- 

tions against Magistrate — If they are untrue, 
the Magistrate must specifically deny them. 


Where petitioners in their application for 
transfer of the case allege certain things 

against the Magistrate, and the High Court 
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calls for an explanation from him, it is better, 
if it is a fact, for him to deny the allegations. 
Merely saying that “ what the petitioners 
believe is not evidence” and that their state- 
ments are “ purely conjectural and do not 
admit of any discussion” is not enough. 
Bindeshwari Missir v. Emperor. 

39 Cr. L. J. 517 : 
175 I. C. 49 ; 10 R. P. 571 : 

4 B. R. 519 (1) : A. 1. R. 1938 Pat. 376. 

S. 526— Ground — What is not — Almost 

entire prosecution evidence recorded by Magis- 
trate— Mere fact that Magistrate has a lot of 
work. 

The mere fact that a Magistrate has a lot of 
work is not alone a ground why a case in 
which almost the entire prosecution evidence 
has been recorded by him should be transferred 
from his Court to another Court. Baij Nath v. 
Ram Sarup. 38 Cr. L. J. 181 : 

166 I. C. 373 (2) : 9 R. L. 361 : 
A. I. R. 1936 Lah. 827. 

S. 526— Ground — TJ7iat is not. 

An accused who was being tried by an 
Additional District Magistrate made an 
application for transfer of case on the ground 
that as the accused had made some unfavour- 
able comment on the Magistrate while he was 
Deputy Commissioner, the Magistrate might 
harbour a resentment against the accused 
which would prevent him doing justice in the 
case : Held, that this could not be accepted 
as ground for transfer. U. Saw, Editor-in- 
Chief of “ The Sun ” v. The King. 

40 Cr.L.J. 162 : 
179 I. C. 72 : 11 R. Rang. 298 : 

A. I. R. 1938 Rang. 456. 

S. 526— Ground — What is not. 

An appeal was preferred to the Sessions 
Judge from a conviction under S. 323 and 325, 
Penal Code. The Sessions Judge after hear- 
ing arguments came to the conclusion that, 
if an offence was committed at all, it was 
one under Ss. 304 and 307, and that the con- 
victing Magistrate had no jurisdiction to try 
u case of so grave a nature. He accordingly 
set aside the convictions and sentences under 
Ss. 323 and 825, and directed the accused to 
be committed for trial on charges under 
Ss. 305, 304, 307 and 325 of the Code : Held, 
that the circumstances did not justify a 
transfer of the case from the Court of the 
Sessions Judge who had directed the commit- 
ment and re-trial. Ram Sewak v. Emperor. 

15 Cr.L.J. 367 (a) : 
23 I. C. 735 : A. I. R. 1914 All. 111. 

S. 526— Ground— What is not— Appeal, 

transfer of— Appellate Court having tried some 
of several accused, toUcther competent to try 
appeals of remaining accused arrested subse- . 
quenlty. 

The fact that a Sessions Judge has tried the 
appeals of sorrie persons convicted of 
dacoity, is no bar to his -trying the appeals of 
the remaining persons convicted of the same 
dacoity who were arrested subsequently, nor 
is it a good ground for transferring such 
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“ — r S. 526— Grounds — Discussion outside — 

Magistrate havins outside knowledge pj case. 

IVhere a Magistrate has outside knowledge 
in respect of matters which form the subject- 
matter of the proeeedings before him, the 
accused may reasonably apprehend that the 
Magistrate may be betrayed by such outside 
knowledge into taking a view that evidence 
might not support it, and it will not be tight 
to reject an application for transfer ' of the 
case to another Magistrate, even though the 
application is made at a late stage. In 
considering applications for transfer, the law 
has regard not so much to . the motives 
which might be supposed to bins the Judge 
ns to the susceptibilities of the accused. 
Salindra Nath Sen v. Emperor. 

31 Cr. L. J. 805 : 
125 I. C. 275 : A. I. R. 1929 Cal. 809. 

S. 526 — Grounds — Erroneous order. 

Merc fact that certain orders are erroneous 
or illegal, is by itself no suOlcicnt ground. 
If procedure is such as to justify reasonable 
apprehension, it is sufficient ground. Hari 
Chand v. Emperor. 32 Cr. L. J. 253 (2) ; 

129 I. C. 193 : I. R. 1931 Lah. 129 : 

A. I. R: 1931 Lah. 59. 

S. 526 — Grounds — Erroneous refusal to 

accept bail. 

Where a Magistrate erroneously refuses to 
accept bail and unnecessarily prolongs pro- 
ceedings, the procedure adopted by him is 
likely to raise apprehension in the mind of 
the accused, and transfer of the case is 
justifiable . Natha Singh v. Emperor. 

34 Cr. L. J. 89 : 
141 I. C. 43 : 33 P. L. R. 416 (1) : 
I. R. 1933 Lah. 52 : A. I. R. 1932 Lah. 440. 

S. 526 — Grounds — Expedicnexj— Appre- 
hension that fair and impartial trial cannot be 
had. 

Where during the pendency of a case against 
the accused for the alleged cutting of a bund, 
the Magistrate went to the scene of occurrence 
ncconipanicd'by a partisan of the complain- 
ant .and licld a local inquiry into a matter 
which though not the subject of complaint 
against the accused, could nevertheless be 
imagined by the accused to be such ; Held, that 
.Ihough there were no reasons to suppose, tln\t 
the Magistrate would not bring to the trial 
a fair and impartial mind, still under the 
circumstances of the case, it was desirable 
that the trial should be held by some other 
Magistrate. Karban Vllali v. Azmdl Mahi. 

7 Cr. L. J. 510 : 
12 C. W. N. 748. 

S. 526 —Grounds— Expedi ency —Appre- 
hensions of accused — Test — Interests of justice. 

In applications for transfer of a criminal 
case, the state of the mind of the accused has 
to be considered, and if there is a real 
fear of injustice in the mind of the accused, 
having regard to the ordinary standard of 
honesty and fair dealing, the case should be 
transferred. A criminal case may be _ trans- 
ferred from one district to another if it is in 
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^e interest of ensuring confidence in good 
Government, which . is _ the essence of all 
proper administration fildd which it is duty of 
the High Court to maintain. N. A. W. Chande- 
kar v. Emperor. 26 Cr. L J. 163 : 

83 I. C.723 : 7 N. L.J. 155 ; 

A. I. R. 1924 Nag. 223. 

. S. 526— Grounds — Expression of ad- 

verse opinion. 

Magistrate expressing opinion adverse to 
petitioner before hearing evidence — Case should 
be transfered. Maung PoTliitv. Maung Pyu. 

32 Cr. L.J. 938 -. 

132 I. C. 556 : 8 Rang. 654 ; 

I. R. 1931 Rang. 188 : 

A. I. R. 1931 Rang. 87. 

S. 526 — Grounds — Expression of opin- 
ion. 

A District Magistrate in making over a case 
for disposal to another Magistrate made the 
remark that the case was quite clear and that 
the defence was ridiculous. He further directed 
that the Government Pleader should conduct 
the case and press for a severe sentence : Held, 
that this expression of opinion on the part of 
the District Magistrate was a sufficient ground 
for directing that the case should be transferred 
to some other district. Mohammad Yakub v. 
Emperor. 26 Cr. L. J. 1525 : 

90 I. C. 309 : 2 O. W. N. 688 : 

A. I. R. 1925 Oudh 690. 

S. 526— Grounds— Favour — Magistrate 

making remarks adverse to prosecution, whether 
ground for transfer. 

, That in the course of the examination of the 
prosecution witnesses, the Magistrate trying 
the case has made observations w’hich go to 
show that he is not favourable to the prosecu- 
tion is a sufficient ground for the transfer of 
the case to the Court of another Magistrate. 
Sheodhari Rai v. Jhingir Rai. 

26 Cr. L. J. 1249 ; . 

88 I. C. 993 : 7 P. L. T. 49 : 

A. I. R. 1925 Pat. 818. 

— S. 526 — Grounds — Harassment. 

Accused residing in one district— Complainant 
'resident of that district — Incident leading to 
defamation taking place in that district — 
Complaint in another district was held for 
harassing accused. Where the accused were 
residents of one district and the complainant 
himself originally resided in that district and 
the incident which has led to the prosecution 
of the accused for defamation, also took place 
in that district ; Held, that the case has been 
instituted in another district in order to 
harass the accused and should be transferred 
to the former district. Gurdit Singh v. Emperor. 

28P.L. R.2U ; 

A. I. R. 1927 Lah. 271. 

S . 526 — Grounds — Harassment — Bail- 

application— Vindictive conduct of Magistrate. 

Where a Magistrate in a . proceeding under 
: S. 107, Cr. P. C., demanded a very heavy 
amount of security for granting bail, and the 
I conduct of the Magistrate during the trial was 
characterised by vindictiveness and a desire j 
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S. 526— Ground — What is not — District 

Magistrate, opinion of, that there is prima. facie 
case, where ground for . transfer. 

The mere fact that a District Magistrate has 
come to the conclusion that there is a prima 
facie case against an accused person which 
ought to be inquired into by a Criminal Court, 
is no ground for transfer of the case from the 
District unless it is shown that the District 
Magistrate is attempting to influencej the 
result of the case directly or indirectly. 
Jawala Singh v. Emperor. 28 Cr. L. J. 190 : 

99 I. C. 862 '. A. I. R. 1927 Lah. 164. 

S. 526— Ground— TFfiat is not— Error of 

judgment. 

The mere fact that a trial Court has 
committed an error of judgment in admitting 
evidence is no ground for transferring a case 
from such Court. Bashir AH v. Emperor. 

20 Cr. L.J. 609 : 
52 I. C. 273 : A. I. R. 1919 Pat. 493. 

S. 526 — Ground— What is not — Bias — 

Evidence judicially recorded in another case — 
Opinion formed therefrom. 

The accused applied for a transfer of his case 
on the ground that in another criminal case 
arising out of the same transaction, the Magis- 
trate expressed decided opinions, not only on 
the facts, but as to the credibility of certain 
witnesses and that he could not, therefore, 
try the present case with an unbiased mind : 
Held, that interest or bias is not to be inferred 
from the opinions formed on evidence judicially 
recorded, and the Magistrate was not, there- 
fore, disqualified to try the case. Crown v. 
Kamil. 9Cr. L.J. 275 : 

1 S. L. R. 37. 

S. 526 — Ground — What is not — Ex- 
pression of adverse opinion by Magistrate after 
completion of case. 

Expression of an adverse opinion b y a Magis- 
trate after the entire evidence has been 
recorded and the case argued by the parties, 
does not entitle a party to a transfer of the 
case. Teh Chand v. Emperor, 

29 Cr. L. J. 429 : 
108 I. C. 608. 

S. 526— Ground — What is not — Frivol- 
ous application. 

Transfer urged on ground that in previous * 
case Magistrate has made observations 
derogatory to applicant : Held, there was no 
ground for transfer. In re : Shamdasani. (F. B.) 

32 Cr. L. J. 394 ; 
129 1. C. 584 : 32 Bom. L. R. 1123 : 
54 Bom. 553 : 1. R. 1931 Bom. 184 : 

A. I. R. 1930 Bom. 477; 

. S. 526 — Ground — What is not — Grave 
aspersions against trying Magistrate — Apprehen- 
sion of not having fair and impartial trial. 

A criminal case should not be transferred 
where the apprehension of not having a fair 
and impartial trial is created by the accused 
nimself by casting in his application for transfer 
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grave aspersions on the character of the trying 
Magistrate. Lachmi v. Emperor. 

27 Cr. L. J. 939 : 
96 I. C. 395 : 8 L. L. J. 303 : 

2 Lah. Cas. 297 : 27 P. L. R. 491 8c 570 ; 

A. I. R. 1926 Lah. 470. 

: S. 526— Ground — What is not. 

It is no ground for transferring a case that the 
Magistrate, from a bona fide mistaken view of 
law, disallowed cross-examination of the pro- 
secution witnesses by the accused. Ashirbad 
Muchi V. Maju Muchini. 1 Cr. L. J. 838 : 

8 C. W. N. 838. 

S. 526— Ground— What is not — Impar- 
tiality of Magistrate not doubted. 

N and four persons were put on their trial, 
the former under S. 411, and the latter under 
S. 381, Penal Code. The case of N was 
subsequently separated from. that of the other 
four accused. The Magistrate proceeded first 
to dispose of the case under S. 381, which 
resulted in conviction. The case under S. 411 
was then taken up : Held, that ns there was 
nothing to find that the Magistrate would not 
try the case with perfect impartiality, the case 
could not be transferred. Nathi Mai v. 
Emperor. • 15 Cr. L. J. 253 (b) : 

23 I. C. 205 : A. I. R. 1914 All. 378. 

S. 526— Ground— What is not— Inquiry 

before commitment by Deputy Magistrate — Opin- 
ion formed by District Magistrate in extra- 
judicial proceeding. 

The mere fact that the District Magistrate 
has formed an opinion ns to the guilt of the 
accused in an extra-judicial proceeding is no 
ground for transferring an inquiry before 
commitment which is being conducted by a 
Deputy Magistrate. TJma Nath ' Sukla v. 
Emperor. 27 Cr. L. J. 551 : 

93 I. C. 1047 : 2 O. W. N. 847 : 
A. I. R. 1926 Oudh 731. 

S. 526 — Ground— TF/iaf is not — Magis- 
trate acquainted with enmity betioeen prosecution 
and accused. 

_The circumstance that a Magistrate in his 
capacity of a Sub-Divisional Officer knows the 
existence of enmity between the prosecution 
and the accused and that the accused desires 
to cite the Magistrate to depose to that enmity, 
cannot be held to be a sufficient ground for 
transfer of the case to another Magistrate. 
Lai Hari Har Bakhsh Singh v. Emperor. 

28 Cr. L. J. 65 : 
99 I. C. 97 ; 3 O. W. N. 944 : 

A. I. R. 1927 Oudh 31. 

S, 526 — Ground — What is not — Magis- 
trate and Advocate quondam class-f'elloms.. 

The mere fact that the trying Magistrate was 
a class-fellow at a distant time of the com- 
plainant respondent or an Advocate in the 
case, is no ground for transferring the case 
from him. Gokul Prasad v. Emperor. 

30 Cr. L. J. 522 : 
115 1. C. 641 ; I. R. 1929 All. 417 : 
1929 A. L.J. 616 : A. I. R. 1930 All. 262. 
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supposing tliat the Magistrate was in any 
way biased or influenced, yet local feeling 
at the place where ■ the case was ^ tried: was- 
excited over the case :and nearly every ! 
high official • stationed there had given j 
evidence against the applicant for transfer ; 
Held, that it was desirable to try the case 
elsewhere. Gurdial Singh v. Emperor. 

I. R. 1932 Lah. 654 (1). 

S. 526 — Grounds — Magistrate acting 

under police influence. 

Great alarm in district — Transfer of case 
to another district, held very necessary. 
Manng Saio Hlaing v. Emperor. 

34 Cr. L.J. 1195 : 
146 I. C. 23 : 6 R. Rang. 70 : 
A, 1. R. 1933 Rang. 165. 

S. 526 — Grounds — Magistrate’s action 

in other capacity — Trying Magistrate, expressiorz 
of opinion by, in his executive capacity — Transfer 
on ground of enmity toith superior officer. 

An expression of opinion by the trying 
Magistrate on the merits of the -case 
prejudicial to the accused even in his 
executive capacity, is a good ground for 
transfer. The High Court will not transfer 
a case outside a sub-division merely on the 
ground that the Sub-Divisional Magistrate is 
on inimical terms with the accused and 
the trying Magistrate who is subordinate to 
him is likely to be influenced by the alleged 
en'mity of the Sub-Divisional Magistrate. 
Molumal Morandmal v. Mohamed Ramzan. 

27 Cr. L. J. 802 : 
95 I. C. 466 : 19 S. L. R. 117 : 
A. L R. 1926 Sind 253. 

S. 526— Grounds — Magistrate's action in 

other capacity. 

Where a Magistrate has been taking steps as 
an Executive Officer to put down picketing of 
shops, it is desirable that such a Magistrate 
should not, as far as possible, hear cases 
arising out of picketing, in his judicial capacity. 
Asanand v. Emperor. 32 Cr.- L. J. 491 : 

130 I. C. 330 (1) : I. R. 1931 Lah. 266 : 
32 P. L. R. 272 ; A. I. R. 1931 Lah. 30 (1). 

S. 526— Grounds — Magistrate necessary 

witness for defence. ; , i- 

In applying for the transfer of a case on the 
ground that the Magistrate before whom it is 
pending, is a witness for the defence, the* 
accused must satisfy the High Court that the 
Magistrate will be a necessary and essential 
witness for the defence. Srilal Chamarai v- 
Emperor. 19 Cr. L. J. 632 : 

45 I. C. 680 : A. I. R. 1918 Cal. 175, 

S. 526— Grounds—Magistrate not con- 
versant xoith language of evidence. 

Where in a case there is a good deal of evid-! 
ence, both oral and documentary, in English; 
and the flJagistrate in whose Court the case is 
pending, does not know English^ it mny be 
necessary and perhaps , advisable to transfer 
the case to some Magistrate whO knows that- 
language. Mohammad v. AH Raza. . ; . 

16 Cr. L. J. 73 : 
26 I. C. 665: A. I, R. 1915 AIL 50. 


Cr. P. CODE (1898), S. 526 

; — S. 526 — Grounds — Magistrate taking 

prominent part in Police investigation. 

Where a Magistrate has taken more than a 
formal part in the Police investigation of a 
case, he is disqualified from trying the case, 
and if he proceeds to try it, the case ought to 
be transferred from his Court to the Court of 
some other Magistrate. Nga Po Tha v. Emperor, 

26Cr.L.J. 1317,(a) : 
89 I. C. 261 : 4 Bur. L. J. 65 : 
A. I. R. 1925 Rang. 219. 

S. 526— Grounds— Miscarriage of justice 

— Apprehension of miscarriage of justice, effect 

of- 

It is well-established that in support 
of an application for transfer, it 
is sufficient for an applicant to prove 
circumstances likely -to give rise to a 
reasonable apprehension in his mind that he 
will not get a fair- trial and it is not necessary 
for him to prove any actual bias or prejudice 
in the mind of the Judge. An examination of 
accused under S. 842, Cr. P. C., amounting 
[ practically to a lengthy cross-examination of 
I the accused directed to elicit his defence is a 
circumstance likely to create such apprehen- 
sion and is a good ground for transfer of the 
case. Faqir Singh v. Emperor. 

29 Cr. L. J. 769 : 
110 1. C. 801 : 30 P. L. R. 305 ; 
10 Lah. 223 : A. I. R. 1929 Lah. 382. 

S. 526 — Grounds -Opinion expressed. 

Where in a case of rioting, a Magistrate before 
the trial commenced had expressed a decisive 
opinion upon the question of possession of 
the property in relation to which the riot was 
said to have taken place : Held, that the 
question of possession being the most import- 
ant question in the case, it is expedient for 
the ends of justice that the case should be 
transferred to the file of some other Magistrate. 
Sita Nath Mondal v. Emperor, 1 Cr. L. J. 630 : 

I 8 C. W. N. 641. 

S. 526— Grounds— Opinions formed. 

Case and counter-case — Judge not in a 
position to approach counter-case with open 
mind— Case should be transferred. Maula Khan 
V. Emperor. 34 Cr. L. J. 46 : 

140 I. C. 685 : 9 O. W. N. 963 : 
I. R. 1933 Oudh 8 : A. I. R. 1933 Oudh 21. 

i 

S. 526 -Grounds— Opinion formed. 

Where a Magistrate in a counter-case has 
clearly formed an opinion strongly against a 
party, the High Court will, in the interests of 
-justice, transfer the case to some other Court. 
Abdul Aziz v. Emperor, 11 Cr. L. J. 702 (a) : 

8 I. C. 721 : 1 M. W. N. 735. 

S. 526— Grounds— Opinion formed. 

Where in framing charges against the accused, 
the Magistrate uses the expression *’Jurm sabit 
Jiai” (the offence is established), it is sufficient 
to entitle the accused to get the case transferr- 
ed to some other Magistrate, Siri Kishen v. 
GokalChand. 23 Cr. L. J. 168 ; 

65 I. C, 632. 
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that as the application for transfer was not 
based on any allegation against the Magis- 
trate in whose Court the proceedings were 
being conducted, an order of transfer could 
not be made ; (2) that if the unreasonable, 
restraints which hampered the accused in his 
defence were not removed by the superior 
ofl&cers of Police, it would be necessary 
for the High Court to consider whether 
pending the removal of the restraints, the 
criminal proceedings against the accused should 
not be stayed. Harihar Roy v. Emperor. 

20 Cr. L. J. 230 : 
49 I. C. 854 : 23 C. W. N. 479 : 
A. I. R. 1919 Cal. 156. 

-S. 526 — Ground — What is not. 

Trial of another case by same Magistrate 
against same accused is no ground for transfer. 
Sadasheo Suryabhanji Ktinbi v. Emperor. 

34 Cr. L. J. 1035 : 
145 I. C. 445 ; 6 R. N. 50 : 
29 N. L. R. 338 : 
A. I. R. 1933 Nag. 201. 

S. 526 — Ground — What is not — Trying 

Magistrate subordinate to District Magistrate, 
whether ground for transfer. 

The mere fact that a Magistrate in whose 
Court a case is pending trial is in his exe- 
cutive capacity subordinate to the District 
Magistrate who has taken a strong view with 
regard to the merits of the case, is by itself 
not a sufficient ground for transferring 
the case under S. 526, Cr. P. C., to some 
other Magistrate outside the district. Chandi 
Missir v. Shyama Charan Ghosh. , 

22 Cr. L. J. 257 : 
60 I. C. 657. 

S. 526— Ground — What is not. 

Two complaints— One against and other by, 
accused — ^Parties same — Complaint of accused 
dismissed — There is no ground for transfer of 
complaint against him. Ghula mail v. Emperor. 

36 Cr. L. J. 866 : 
155 I. C. 994 : 7 R. S. 220 : 
A. I. R. 1935 Sind 72. 

S. 526 — Ground — What is not. 

Where certain strikers against a Navigation 
Company are placed on their trial under 
Ss. 506 and 143. Penal Code, before the Dis- 
trict Magistrate, it is no ground for the 
transfer of the case that the District Magis- 
trate has been taking precautions against the 
intimidation and illegal picketing indulged in 
by the strikers likely to result in a breach of 
the peace. Nogendra Chandra Das v. Behan 
' 23Cr. L.J.88: 

65 I. C. 440. 

S. 526 — Ground — What is not, whether 

good ground. 

The^ mere fact that a Magistrate has, in a 
pre\uous case, expressed an opinion adverse 
^ . the accused, is not ipso facto a sufficient 
ground for transfer. Day aram v. Emperor. 

109 I. C. 605 : A. I. R? ms Na^’. 217.’ 
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S. 526— Grounds — Witness disbelieved — 

Magistrate, power of, to record note concerning 
demeanour of witness. 

S. 863, Cr. P. C., empowers a 'Magistrate 
to record such remarks, if any, as he thinks 
material, respecting the demeanour of a wit- 
ness whilst under examination. During the 
examination of a witness, the Magistrate 
recorded the following remark with regard to 
his demeanour : — “The witness falters and 
from his demeanour, it appears that (he has 
not told the truth.” On an application for 
transfer : Held, that the Magistrate having 
signified that he altogether disbelived the wit- 
ness, it was desirable that the case should be 
transferred to some other Magistrate. 
Golam Bari Gazi v. Yar Ali Khan. 

' 26 Cr. L.J. 852 : 

86 I. C. 708 : 29 C. W. N. 316 : 

A. I. R. 1925 Cal. 480. 

S. 526— Grounds for transfer—Transfer 

— Communal cases. 

fn cases of transfer where communal interests 
are involved, a transfer should be granted 
with considerable hesitation. In a case for 
transfer, the matter is not to be decided in 
the abstract whether a certain Magistrate 
would deal with a matter impartially or not. 
The question always would be whether through 
some error or unfortunate accident, tho Magis- 
trate has behaved in a way to give legiti- 
mate ground for fear to ‘ one party or 
the other. Ghassoo v. Emperor. 

31 Cr. L. J. 555 ; 

123 I. C. 685 : 1930 A. L. J. 606 : 

A. I. R. 1930 All. 737. 

— — S. 526— Grounds for transfer — Transfer 

I of criminal case — Reasonable apprehensions. 

In order to test what is a reasonable appre- 
hension, the Court ought to place itself in 
the position of the accused to consider the 
facts and circumstances attending his position. 
In the present constitution of the criminal 
judicial administration of the country, a Sub- 
Divisional Magistrate has to perform some of 
the functions of the Police as also those of a 
Judge and a well-balanced mind may not 
find any bins in the mind of the Judge how- 
ever incongruous his actions may be. But 
the appreciation of a mind properly consti- 
tuted cannot be the standard to judge of 
the feelings of an ordinary man accused of 
an offence. If the words used by and the 
actions of a Judicial Officer, though suscepti- 
ble of explanation and traceable to o superior 
sense of duty, are calculated to create in the 
mind of the accused an apprehension that he 
may not have an impartial trial, it is expedi- 
ent for the ends of justice to transfer the 
case to another Judge for trial. Kali 
Charan Ghose v. Rajjab Ali. 

3 Cr. L. J. 477 : 

10 C. W. N. 793 : 3 C. L; J. 637. 

S. 526 (8)— Illegality of proceedings 

—Refusal to grant opportunity to accused to 
apply for transfer. 

The refusal by the Magistrate to grant a 
reasonable opportunity for the accused to 
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— ■_ -S. 526— Grounds — Refusal to call defence 

witness —Refusal to call particular defence witness 
is no ground for transfer. 

Refusal of a Magsistrate to call a particular 
person as a defence witness is no reason for 
transferring the case. Jaffar Beg v. Emperor. 

41 Cr. L. J. 948 : 

190 1. C. 561 : 13 R. L. 215 : 

A. 1. R. 1940 Lah. 354. 

; S. 516— Grounds— Refusal to grant 

interview— Application for transfer— Materials 
to be considered. 

What the Court [has to consider on an appli- 
cation for transfer is not merely the question 
whether there has been a real bias in the mind 
of the presiding Magistrate against the accused 
but also the further question whether incidents 
may not have happened which, though they 
may be susceptible of explanation and may 
have happened without any real bias in the 
inind of the Magistrate, are nevertheless such 
as are calculated to create in the mind of the 
accused a reasonable apprehension that he may 
not have a fair and impartial trial. Where a 
District Magistrate cancelled the license for 
arms held by an accused and refused to grant 
an interview to him : Held, that the circum- 
stances were sufiicient grounds for transfer 
of the case from the district. Ram Kishan Das 
V. Emveror. 13 Cr. L. J. 823 : 

17 I. C. ^67 ; 10 A. L. J. 357 : 30 All 5. 

S. 526— Grounds — Relation — Advocate 

appearing in case being official superior of Magis- 
trate’s brother. 

Where an advocate appearing in the case 
is the official superior of the Magistrate’s 
brother, the matter as to whether he should 
or should not try the case himself should better 
be left to the good sense of the Magistrate and 
if he feels that in the particular case, by reason 
of the relationship of his brother to the 
Advocate, he feels himself in any way embar- 
rassed in dealing with the matter, he should 
send the papers to the superior Court which 
can, in the inquiry held by itself, make any 
necessary complaint. Jelhanand Hemandas v. 
Emperor. 40 Cr. L. J. 750 : 

183 I. C. 195 : 12 R. S. 47 ; 

A. I. R. 1939 Sind 181. 


S. 516— Grounds — Relation — Engage- 
ment of near relation of Magistrate as Counsel- 
Practising in Court of near relation, propriety of. 

Where the case is a Crown case and the prose- 
cution is being conducted by the Court Inspec- 
tor, engagement of a Counsel who is a brother 
of the Magistrate by the complainant to 
simply watch the proceedings is no ground for 
transfer of the case. But the case would be 
otherwise if such counsel took any active part 
in the conduct of the prosecution. It is not 
very seemly or suitable that a practising 
lawyer should pursue his ' practice in the 
Court of a near relative. Dwarika Singh v. 
Emperor. 27 Cr. L. J. 844 : 

■ 95 I. C. 764 : 7 P. L. T. 770 : 

1926 Pat. 383 ; A. I. R. 1926 Pat 464. 

S. 526 — Grounds— Relation. 
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It is undesirable that a member of the legal 
profession should practice in a Court presided 
over by a near relation. Where one of the 
lawyers engaged in a case is a near relation 
of the presiding Magistrate, the case should be 
transferred from the Court of that Magistrate 
to that of some other competent Magistrate. 
NHyaranjan Mondal v. Emperor. 

26 Cr. L. J. 1183 : 

88 I. C. 607 : 29 C. W. N. 648 ; 

A. I. R. 1925 Cal. 806. 


S. 526— Grounds — Trial impartial 

Expression of opinion on same facts in previous 
case whether ground for transfer. 


The policy of law relating to transfer of 
criminal cases is to inspire confidence in the 
minds of accused persons in the admininistra- 
tion of justice and in the integrity of the Magis- 
tracy. The superior Courts are expected to 
have due regard to the susceptibilities of 
the accused persons, and if they are satisfied 
that there are reasonable grounds for enter- 
taining an apprehension that the accused will 
not have a fair and impartial trial in the Court 
of a Magistrate, then an order for transfer 
should be made. The mere fact that in a 
previous case against other accused under 
the same section and almost on identical 
facts the Magistrate convicted the accused 
then before him is no ground for transferring 
a case. Amar Nath v. Emperor. 

29 Cr. L.J.295; 
107 1. C. 783 : A. I. R. 1928 Lah, 460. 


S. 526— Grounds — Transfer— Magistrate 

accepting hospitality of complainant’s son. 

A Magistrate’s accepting hospitality of the 
complainant’s son is a. circumstance which 
would naturally raise a reasonable apprehension 
in the mind of the accused that he would not 
have a fair trial though the Magistrate may 
have been quite ignorant of the fact that his 
host was the son of the complainant. Narain 
Singh V. Emperor. 27 Cr. L. J. 565 ; 

94 I. C. 133 : A. I. R. 1926 Lah. 347. 


S. 526 —Grounds— Unfair trial. 

Magistrate examining accused on detailed 
instructions of Counsel for prosecution — Trans- 
fer of case is expedient. Krishna Murarilal v. 
Emperor. 34 Cr. L. J. 1172 : 

146 I. C. 149 (1) : 16 N. L. J. 15P : 
6 R. N. 75 (1) : A. I. R. 1933 Nag 269. 

S, 526— Grounds— Unlawful refusal of 

bail and unnecessary adjournment. 

Where the application for bail by the accused 
is unlawfully refused and the trial of the 
case is deliberately postponed by granting 
unnecessarily lengthy adjournments, there is 
sufficient cause for the transfer of the case 
to some other Magistrate competent to try 
it. M. A. Azeez v. The King. 

41 Cr. L. J. 252 ; 
186 I. C. 147 ; 12 R. Rang. 258 ; 
A. I. R. 1940 Rang. 26. 

S. 526— Ground— Unnecessary adjourn 

ment— False charge of offence made with intent' 
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clear away everything which might engender 
suspieion and distrust of the Tribunal and so 
to promote the feeling of confidence in the 
administration of justice which is so essential 
to social order and security. The fact that the 
Magistrate trying a case appears to have been 
influenced by a private individual with regard 
to the disposal of the case, is a sufficient 
ground for directing that the case be trans- 
ferred from the Court of that Magistrate to 
some other Court competent to try the same. 
Avoadh Singh v. Puran Kandu. 22 Cr. L. J. 726 : 

64 I. C. 38 : 2 P. L. T. 198 : 
A. I. R. 1921 Pat. 413. 

S. 526— Object of — Justice should appear 

to have been done. 


It is of fundamental importance that justice 
should not only be done, but should manifestly 
and undoubtedly be seen to be done. One 
important object is to clear away everything 
which might engender suspicion and distrust 
of the Tribunal, and so to promote the feeling 
of confidence in the administration of justice 
which is so essential to social order and 
security. Hemanta Kumar Sarkar v. Nanda 
Kumar Singh. 38 Cr. L. J. 344 : 

167 I. C. 251 : 41 C. W. N. 188 : 

9 R. C. 660 ; 64 C. L. J. 532 : 

A. I. R. 1937 Cal. 64. 

S. 526 — Powers of High Court — Case 

before village Panchayat. 

The High Court has jurisdiction under S. 526 
read with S. 5 to transfer a case pending before 
a village Panchayat. Basdeo Misra v. Badal 
Misra. 28 Cr. L.J. 94; 

99 I. C. 126 : 49 AH. 188 : 

25 A. L. J. 157 ; A. I. R. 1927 All. 199. 


S. 526 — Powers of High Court. 

Case triable both by First Class Magistrate 
and Sessions Court— Likelihood of case embrac- 
ing within it charges for offences exclusively 
triable by Sessions Court — Difficult questions 
of law likely to arise — ^Transfer of case to 
Court of Session is proper. Bolting v. Emperor. 

35 Cr. L.J. 928 : 
149 I. C. 235 ; H O. W. N. 780 : 
6 R. O. 532 ; A. I. R. 1934 Oudh 349. 

■ S. 526— Poioers of High Court — Com- 

mitment to Sessions Court having jurisdiction. 

When a case has been committed for trial to 
a Sessions Court which has no jurisdiction to 
try it, it is open to the High Court to transfer 
it from that Court to another Court having 
jurisdiction to try the case. Wahid Bux Bhutto 
V. Emperor. 30 Cr. L. J. 1121 : 

120 I. C. 81 : I. R. 1929 Sind 225 : 

A. I. R. 1929 Sind 250. 

S. 526— Powers of High Court. 


Local Government naming a Judge to ti 
particular case and directing him to hold h 
Court at particular place — Such order is valit 
but the High Court has power to transfer tt 
case. Emperor v. Ldkshman Chanji Narangeka^ 
(F- B.l 32 Cr. L. J. 1147 

134 1. C. 347 : 33 Bom. L. R.' 652 
55 Bom. 576 ; 1. R. 1937 Bom. 459 
A. 1. R. 1931 Bom. 3i: 
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^ S. 526 — Powers'of High Court — No 

apprehension on part of applicant that Magis- 
trate will not deal fairly and honestly in deciding 
questions in dispute — Case cannot be transferred. 

The High Court can, of its own motion, under 
1 Sub-s. (3) of S. 526, Cr. P. C., transfer a case : 

1 it can, if it thinks proper, act upon the applica- 
! tion of a witness, and would certainly do so 
if it is satisfied that the process of the 
I Court is being abused, that the proceedings 
are sham or bogus proceedings instituted or 
continued for some ulterior purpose, for a 
purpose not within the intention and pror 
j visions of the relevant sections of the Code. 

1 Where, however, no useful purpose, public or 
private, can be served by the transfer of the 
case nor is there any reasonable ground for 
apprehension on the part of the applicant that 
the Magistrate will not deal fairly and honest- 
ly in his final order with the questions under 
the provisions of the Cr. P. C. before him for' 
his decision, the case cannot be transferred. 
Om Radhe v. Emperor. 40 Cr. L. J. 803 : 

183 I. C. 460 : 12 R. S. 55 : 
A. I. R. 1939 Sind 238. 

S. 526 — Powers of High Court. 

Order of transfer under S. 526 — Change of 
place of trial or change from Jury to 
Assessors or vice versa — Such change is no bar 
to the exercise of High Court’s powers under 
S. 526. Emperor v. Lakshman Chanji Naranje- 
kar. (F. B.) . 32 Cr. L. J. 1147 ; 

134 I. C. 347 : 33 Bom. L. R. 675 : 
55 Bom. 576 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313. 

S. 526 — Powers of High Court. 

Powers given to High Court under S. 526 
I are not limited by the provisions of S. 107 
or S. 110. Wahid Ali v. Emperor. 

11 Cr. L. J. 412 ; 
6 I. C. 874. 

S. 526 — Powers of High Court — Pro- 
ceedings instituted in Court having no jurisdic- 
tion — Transfer, whether can be directed. 

Proceedings instituted in a Court which has 
no jurisdiction in respect of them cannot be 
regarded as legally instituted at all, and the 
High Court has no power to transfer them to 
any other Court. The High Court can, however, 
in such a case, in the exercise of its inherent 
powers of superintendence, direct the Court 
not to proceed further in the matter. In re ; 
Sikka Goundan. 24 Cr. L. J. 351 : 

72 I. C. 351 : 17 L. W. 69 : 
A. I. R. 1923 Mad. 326. 

— S. 526 — Powers of High Court. 

The High Court will exercise the powers given 
to it under S. 526 (6-A), in all frivolous or 
vexatious applications for transfer. In re : 
Damodar Bapuji Padval. 32 Cr. L. J. 805 : 

131 1. C. 891 : 33 Bom. L. R. 311 : 

I. R. 1931 Bom. 315 ; 
A. I. R. 1931 Bom. 206 (1). 

S. 526 — Powers of High Court. 

Where a Presidency Magistrate had made up 
his mind regarding a case, the High Court on 
the case coming under ita revisional jurisdic- 
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appeals for trial by another Sessions Judge. 
JagTup V. Emperor. • -22 Cr. L. J. .416 ; 

61 1. C. 656 : 2 U. P. L. R. All. 421. 

- — - — — S. 526 — Ground — What is not. 
Applications for transfer cannot be lightly 
granted where they arc based on fanciful and i 
sentimental grounds or are supported by false I 
affidavits. Mashar Khan v. Emperor, 

29 Cr. L. J. 220 : j 
107 I. C. 108 : A. I. R. 1928 Lah. 276. 

S. 526 — Ground — What is not — 

Apprehension of coriviction in cross-complaint. 

It is desirable that cross-complaints should 
ordinarily be disposed of by the same 
Magistrate. Therefore, the mere fact that 
the petitioner’s complaint has been dismissed 
and he is apprehensive of a conviction in the 
cross-complaint is no ground for transfer of 
the cross-complaint. Walidnd v. Nizam-ud-din. 

29 Cr. L. J. 934 : 
111 I. C. 854 : A. I. R. 1929 Lah. 48. 

S. 526 — Ground— What is not — 

Apprehension that Magistrate would not give 
effect to certain legal objections —Transfer. 

A case cannot be transferred on the sole 
ground that it is apprehended that in the 
.ultimate judgment which the Magistrate 
would deliver in the case, he would not 
give effect to certain legal objections which 
might be talcen at the trial. Muhammad 
Azim V. Niaz Muhammad. 29 Cr. L. J. 289 : 
107 I. C. 773 ; A. I. R. 1928 Lah. 317. 

S. 526 — Ground — What is not — Bias — 

Impressions based upon evidence. 

Where the impressions recorded in a 
judgment by a Magistrate, are derived from 
evidence, however erroneous they may be, 
they cannot be classed with instances of 
the personal bias, whicii is regarded as 
disqualifying the Jlagistrate from trying the 
case. In re : Vadial Vila Ram, 

1 Cr. L. J. 1108 : 

6 Bom. L. R. 1092. 

S. 526 — Ground — What is not — 

Cognizable case — Complainant applying for 
transfer—Crown opposing — Transfer shall not be 
granted — Magistrate already being in house of 
accused as tenant long before ease started. 

Though the complainant in a cognizable 
case is entitled to apply for transfer under 
S. 62G, Cr. P, C., his rights must be 
( subordinate to those of the Crown, and' in 
the case of conflict between the two, the 
. right of the Crown must prevail. Where, 
therefore, such an application is opposed by 
the Crown, it shall not be granted. The 
mere fact that the Magistrate lives in . the 
house of the accused which he had taken 
on rent long before the case was instituted, 
is not a ground for transfer of 'the case at 
the instance of the complainant * in ' a 
cognizable case, especially if the Crown opposes 
the transfer. Emperor v.'Dhand. ' -- 

39 Cr. L, J. 853 (b) ; 
-177 I. C. 187 : 40 P. R. 468': 11 R. L. 274 : 

A. I. R. 1938 Lah. 569. 
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T S. 526— Ground — What 

Complainant related to a friend of the 
Increasing of bail during trial. 


. is not — 
Magistrate 


The fact that a Magistrate is a friend of a 
remote relative of the complainant is not 
per se a ground for transferring a case to 
another Court. A Magistrate is justified in 
increasing the amount of bail, if by further 
proceedings, the'ease turns out to be more 
serious than he first imagined. Sita Ram v. 
Gobind Sahai. 13 Cr. L. J. 474 • 

15 I. C. 314 ; 4 P, W. R. 1912 Cr. • 
66 P. L. R. 1912. 


— ^ — ’ — S. 526 — Ground— What is not — 
Conviction of accused— Remand to same Magis- 
trate , whether desirable — Magistrate having tried 
similar case behoecn parlies previously — Subse- 
yuent case, transfer of. 


Where a Magistrate has already convicted an 
accused person of an offence and the latter, 
for some reason or other, has to be re-tried, 
that Magistrate is competent to try the case 
over again. But, where it is possible, it is 
desirable that such a re-trial should not be 
taken by an officer who has already expressed 
his final opinion upon the matter. The mere 
fact, that a Magistrate has tried some other 
case involving somewhat similar facts possibly 
between the same parties, does not by itself 
necessarily constitute any ground why a 
case should not be tried by that Magistrate. 
Mahadeb Marwari v. Kishun Lai Manvari. 

24 Cr. L. J. 339 : 
721. C. 339:3 P.L.T. 147: 
A. I. R. 1922 Pat. 60. 

S. 526— Ground — What is not — Convic- 
tion of one set of accused by Presidency Officer, 
whether ground for transferring subsequent trial 
of another set of accused. 

While it is sound doctrine that a reasonable 
apprehension in the mind of an accused that 
he will not have a fair trial, is a sufficient 
ground for transfer, yet in applying the 
doctrine, regard must be had to the circum- 
stances in each case. The mere fact that in 
another case the presiding officer had convicted 
one set of accused is not in itself a ground for 
transferring a subsequent case in which 
another set of accused are put on trial on the 
same set of circumstances. Ramyad Singh v. 
Emperor. 31 Cr. L. J. 732 : 

124 I. C. 846 : 11 P. L. T. 248 : 
A. I. R. 1930 Pat. 337. 

I S. 526— Ground— What is not— Dis- 

charge of cross-case. 

The fact that a Magistrate has ^discharged a 
cross-case between the same parties is not 
per se sufficient ground for transferring a case 
from his Court. When the Magistrate has 
heard- evidence in both cases, which he is 
not keeping distinct in his own mind, and 
has discharged the one case on the evidence 
that he has heard in both cases, that is 
not a sufficient reason for transferring the 
other case from his Court. 

Mahram Dhanibuk. • v" o 

15 I. C. 804 ; 5 S. L. R. 264. 
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other Court, Shnmihad AU Khan v. Mohammad 
Amin Khan. 34 Cr. L. J. 383 : 

142 I. C. 696 (1) : 33 P. L. R. 1032 : 
14 Lah. 201 : 1. R. 1933 Lah. 245 (1) : 

A. I. R. 1933 Lah. 96. 

S. 526— Reasonable apprehension. 

The transfer of n criminal ease should not 
necessarily be orderd simirly because an 
nfcu«c<l person Ihirrks tlial he would not Ret 
an impartial trial, but the real question to bo 
considered is whether on the facts disclosed 
in the npjdication for transfer, there arises a 
reasonable inference tlial the Magistrate who 
is seized of the ease may be prejudiced 
willingly or unwillingly against the accused. 
Sumr^htcar v. Kmperor. 14 Cr. L. J. 666 : 

21 I. C. 906 : 12 A. L.J. 33 : 
A. I. R. 1914 All. 241. i 

S. 526— Remand — Accused, rvhrther \ 

entitled to transfer to another Court. 

\Ylierc an .Appellate Court after setting aside 
a r-onviction, remavids the ease to the same 
(Viurt for re-trial, the accused is not entitled 
to tr.ansfi-r of the ease from such Court on the 
mere grountl that it has already expressed its 
ojrinion against him. It is not obligatory 
on an .Ap(>cllate Court remanding a case 
for re-trial to always send the ease to n 
Magistrate different to llic one who tried 
the ease originally. Muhammad Shaji v. 
Kinperor. ' 28 Cr. L. J. 647 : 

103 I. C. 103 ; A. I. R. 1927 Lah. 546. : 

S. 526— Remand. j 

It is advisable wlioa a case is remanded on j 
appeal that it should be sent to some other i 
.^i.■^gi^•tr^tte. Mishri Lai v. Emperor. f 

37 Cr. L. J. 459 : 
161 I. C. 317 (a) : 18 N. L.J. 199 : 

8 R. N. 210. 

S. 526 — Re-transfer — Transfer by 

Dislriel .Magistrate, zeithout notice to accused, 
leenUtij of, 

.A District .Magistrate before passing an order 
of transfer of a orimin.al ease, should give an 
opjiortunity to the accused to show cause why 
transfer should not be made. Where he fails 
to do so, the order is liable to be set aside in j 
revision by the High Court. .An order of j 
transfer is not a final order. If sufTlcient j 
grounds are shown, a c.ase once transferred can | 
he rc-tr.ansferrcd to the same Magistrate or 
tr-nnsferred to any other Magistrate who, in 
the opinion of the District .Magistrate, would 
be the proper person to trv the ease. In re : i 
/f nemfing Offm/nr. ' 29 Cr. L. J. 734 : 1 

110 I. C. 590 : 51 Mad. 610 : i 
55 M. L. J. 217 : 28 L. W. 303 : > 
A. 1. R. 1928 Mad. 560. ! 

, 526 Re-trial — Mai^istrate bavino 1 

r.Ueady ejrprrsrrd final opinion on the matter ‘ 
rS !;.'d net irt) the ease. i 


i S. 526— Dc novo trial — lie-trial. 

i 

The question as to whether a trial before a 
particular Magistrate is expedient for the ends 
of justice or not is a question which has got 
to be considered from the point of view of the 
accused person ns well and unless it is 
impossible to get a Magistrate other than the 
( one who has already convicted the accused 
person on the same charge at a previous trial 
I or unless there be circumstances which would 
necessitate the trial of the same case before 
the same Magistrate, it is desirable that the 
trial should not be held before the same 
Magistrate. Bali Bam Kalwar v. Sita Ram 
Kaltoar. 27 Cr. L. J. 1188 : 

97 1. C. 948 : 30 C. W. N. 1002 ; 
A. I. R. 1926 Cal. 1173. 

S. 526— Revision. 

Revision to pronounce order of transfer ns 
improper is not incompetent. Vdhomal 
Karmumal v. Majnibai Vdhomal. 

34 Cr. L. J. 861 : 
144 I. C. 881 : 6 R. S. 14 : 
A. 1. R. 1933 Sind 205. 

S. 526— Right of accused— Conaenicncc 

and expedition. 

While it is true that convenience and expedi- 
tion arc factors to be considered in the trial of 
a case, it must be remembered that beyond 
these considerations even more important 
consideration is that justice should be done, and 
the necessity for expedition should not be 
allowed to deprive the accused of a reasonable 
opportunity to call evidence in defence on a 
charge of an offence of which, at the outset 
of the proceedings, he had no knowledge he 
would be called upon to meet. Jashanmal J. 
Gulrajani v. Emperor. 40 Cr. L. J. 818 (b) : 
183 I. C. 619 : 12 R. S. 64 : 1940 Kar. 95 ; 

A. I.R. 1939 Sind 222. 

S. 526 — Right of accused— Conviction 

under S. 3G0, Penal Code. 

Where an Appellate Court sets aside the 
conviction under S. 80G, Penal Code, and 
remands the case for re-trial holding that there 
is a prima facie case under S. 800 or S. 300-.A, 
and on a conviction after the remand, the 
accused files an appeal before the same 
Appellate Court, his application for transfer 
of the appeal to another Court is justified, and 
in the interest of justice, it should be allowed. 
Allahhakhsh v. Emperor. 39 Cr. L. J. 28 (b) : 

171 1. C. 912 : 10 R. Rang. 201 : 
A, I.R. 1937 Rang. 391. 

S.52G— Right of Private Prosecutor to 

apply for transfer— Cognizable case sent up for 
trial by Police — Transfer by Dislricl Magistrate 
xcithout notice — Legality. 


, , , . , . I Even in a cognizable case sent up for trial 

,1 , take place before the ; by the Police, the private prosecutor is entitled 

his final ! to apply for transfer of the case under S. 520, 
' matter. .Muhammad \ Cr. P. C., only his rights are subordinate to 
UJ t f* i/vA -inn f-n t-,. L- J. 229 : ! those of the Crown, so that in case of a conflict 

ir. J i. to* . 3 D. R. LO (2) : 9 R. P. 299 (1). • between him and the Public Prosecutor in the 
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S. 526 — Ground — What is not — Magis- 

t rate displeased. 

The fact that a Magistrate by his attitude 
shows that he is displeased with an accused 
person is not a sufficient ground for transferr- 
ing a case. Sital Pande v. Emperor. 

21 Cr. L. J. 809 : 
iS8 I. C. 681 : 
A. I. R. 1919 All. 29. 

S. 526— Ground — What is not — Magis- 
trate expressing opinion against one party on 
evidence in one ease. 

Two parties having been put upon their trial 
for the offences of rioting before the same 
, Magistrate, the Magistrate on the trial of one 
of the parties expressed an opinion that the 
members of the party were aggressors ; Held, 
that such expression of opinion was no suffi- 
cient reason for transferring the case of the 
other party to some other Magistrate. Em- 
peror V. Hargobind. 12 Cr. L. J. 564 (a) : 

12 I. C. 652 : 33 All. 583. 

S. 526 — Ground — What is not — Opinion 

of Judge on evidence in prior counter-case. 

It is not a sufficient ground for the transfer 
of a criminal case that the Judge, in a former 
proceeding arising out of a counter-case, 
expressed certain views upon the evidence as 
to which of two versions was correct. Judges, 
must be presumed to be upright men, who 
will approach a case from the point of view 
of that case alone and not permit their minds 
to be affected in any way by anything that 
has gone before that case. Amrit Mondal v. 
Emperor. 18 Cr. L. J. 95 ; 

37 I. C. 159 : IP. L. J. 399 : 
1917 Pat. 30 ; 3 P, L. W. 70 : 
A. 1. R. 1916 Pat. 33. 

S. 526 — Ground — What is not — Sensa- 
tional nature of case. 

The fact that a case is a sensational one 
cannot, without qualification, be accepted as 
a ground for the transfer of a case at all. 
Sugnomal Tahilram v. Pratandas Relumal. 

38 Cr. L. J. 133 (b) : 
166 I. C. 83 (2) : 9 R. S. 120 : 
30 S. L. R. 327 : A. 1. R. 1936 Sind 237. 

S. 526— Ground — What is not. 

The conduct of the Police even if it be un- 
justifiable is no ground for transferring the 
case from the District. Badle v. Emperor, 

150 I. C. 1095 : 36 P. L. R. 240 : 
7 R. L. 91 : A. I. R. 1934 Lah. 516. 


Cr. P. CODE (1898), S. 526 
S. 526— Ground — What is nol.^ 

The fact that the Magistrate is a personal 
mend of the complainant is no ground for 
transferring the case. In re : Damodar Bapuii 
Padval. 32Cr. L.J. 805 

131 1. C. 891 : 33 Bom. L. 1 311 
I. R. 1931 Bom. 315 . 

A. I. R. 1931 Bom. 206 (1). 

S. 526— Ground — What is not. 


The petitioner filed a complaint in the 
Court of the Senior Assistant Commissioner 
and 1st Class Magistrate, Banglore, that the 
counter-petitioners had committed criminal 
trespass and mischief with the countenance 
of the taluk authorities. The case was referred 
to the taluk Amildar for investigation and 
report. On this, the petitioner preferred a 
petition to the District Magistrate praying 
that, as the said order was prejudicial to his 
case, the Senior Assistant Commissioner him- 
self or some other Magistrate may be directed 
to investigate the case. The District Magis- 
trate declined to interfere. The petitioner 
applied to the Chief Court under S. 526. 
Cr. PC.; Held, that the proper course for the 
petitioner was to represent his objections to 
the 1st Class Magistrate who had acted within 
his jurisdiction in ordering the investigation 
and that no case had been made out for a 
transfer. M. K. Krishna Miirti Bao v. Em- 
peror, .. 9Cr. L.J. 534; 

13 M. C. C. R. 82. 


— — s. 526 — Ground — What is not. 

The suggestion that the Police Superinten- 
dent and the Magistrate cannot meet and break 
bread together without exposing themselves 
to the Imputation that they were engaged in 
some nefarious machination, is a suggestion 
which a Court should decline to entertain as 
a ground for transfer of the case. Abdullah 
Khan Khair Mohemed Khan v. Emperor. 

33 Cr. L. J. 908 : 

139 I. C. 791 ; 26 S. L. R. 255 : 

I. R. 1932 Sind 151 : A. I. R. 1933 Sind 17. 


S. 526 — Ground — What is not. 

There is no provision in the Code for granting 
adjournment for the trial of questions of 
law in revision during a trial, and refusal to 
grant such nn adjournment is no ground for 
transfer. Abdullah Khan Khair Mahomed Khan 
V. Emperor, 33 Cr. L.J. 908 ; 

139 I. C. 791 : 26 S. L. R. 255 : 

I. R. 1932 Sind 151 : A. I. R. 1933 Sind 17. 


S. Slit— Ground— What is not. 

The fact that a Magistrate trying a case 
proposes to conduct that portion of the pro- 
ceedings in which the complainant, who is a 
very old man and for many years, has not 
left the precincts of his residence, is a witness, 
at the latter’s residence, giving the accused 
every opportunity of being represented and 
conducting his case there, docs not call for a 
transfer of the case, as the circumstances 
would, in no way, prejudice the trial. Isfmat 
Das V. Emperor, 27 Cr. L. J. 344 ; 

92 I. C. 856 : A. I. R. 1926 Oudh290. 


— — S. 526 — Ground — What is not — 

Transfer of case — Magistrate, allegations against, 
absence of— Restraints imposed by Police', whether 
ground for transfer. 

The accused, who was a Havildar of 
Police, was placed on his trial on charges 
of extortion under S. 384, Penal Code. As 
pending the trial, certain unreasonable res- 
traints were imposed upon him by the supe- 
rior officers of Police which hampered him in 
his defence, he made an application to the 
High Court for the transfer of the proceedings 
against him to another district: Held, (1) 
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S. 526 — Transfer — Principles. 

In dealing with the application for transfer, 
what the Court has to consider is not merely 
the question whether there has been any real 
bias in the mind of the Presiding Judge against 
the applicant, but also a further question 
whether incidents may not have happened 
which though they may be susceptible of 
explanation and may have happened without 
there being a real bias in the mind of the Judge 
are nevertheless such as are, calculated to 
create in the mind of the applicant a justifiable 
apprehension that he would not have an 
impartial trial. One important object is to 
clear away everything which might engender 
suspicion and distrust of the Tribunal and so to 
promote the feeling of confidence in the 
administration of justice which is essential to 
social order and security. Amar Singh v. 
Sadhti Singh. 26 Cr. L. J. 853 : 

86 I. C. 709 : 2 L. C. 28 : 
6Lah.396 : 7 L. L. J.241 : 
A. I, R. 1925 Lab. 361. 

S. 526 — Transfer, principles underlying 

— Want of confidence. 

The position of an accused person must 
always be one of great anxiety and suspense. 
Any incident, moreover, giving rise to such a 
suggestion, is especially in this country, liable 
to react upon witnesses appearing in ttie case. 
Ordinarily before a transfer is granted, it is 
well that we should be satisfied, if want of 
confidence is alleged, that there is founda- 
tion for such want of confidence. In re : 
Virji Tricumji. 1 Cr. L. J. 934 : 

6 Bom. L. R. 856. 

S. 526 — Transfer. 

Trying Magistrate required by accused as 
defence witness, ground for a transfer. 

ICr.L.J. 338 : 
26 All. 536 ; 24 A. W. N. 24. 
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for directing the transfer of a case. Titlu 
Sabu v. Emperor. 21 Cr. L. J. 630 : 

57 I. C. 454 : 1920 Pat. 283 : 

1 P. L. T. 652 : A. I. R. 1920 Pat. 492. 

S. 526 — Transfer of case. 

In a complaint of mischief and house tres- 
pass, the Magistrate took bail from the 
accused, and then fixed a date for hearing, 
but, when the peon went to take the 
accused’s signature, he declined to sign the 
order of hearing on the plea that he was 
busy. Before he was again approached for 
his signature, he had started for another 
place. The Magistrate accordingly issued a 
warrant for his apprehension, and he ^Vas 
brought back and compelled to give further 
bail. He accordingly applied for the transfer 
of the case : Held, that though the Magis- 
trate had failed to exercise his discretion 
wisely, he had done nothing at all illegal or 
at all malicious, that a case for transfer 
could be considered to have been made out ; 
that in all such applications, the question 
was not so much whether there was bias 
but rather whether there -was in the mind 
of the accused a reasonable apprehension 
that he might not have a fair and impartial 
trial. Malek Bapjiraj Bapjikhan v. Emperor. 

5 Cr. L. J. 39. 

S. 526 — Transfer of case — Grounds 

for. 

Where a Magistrate made an order during 
the trial of a case that he would examine 
only one w’itness a day and thus protracted 
the proceedings inordinately : Held, that this 
was sufficient ground for directing that the 
case should be transferred from the Court of 
that Magistrate to the Court of some other 
competent Magistrate, Narain Das v. Emperor. 

26 Cr. L. J, 1363 : 

89 I. C. 451 : 1 L. C. 525 ; 

A. I. R. 1926 Lah. 78. 


S. 526 — Transfer for second time — Case 

already transferred once. 

When a case has already been transferred," 
very strong grounds are required to transfer 
it a second time. If accused or his Counsel 
are so unfortunate as to have a reasonable 
apprehension that the second Magistrate will 
not give them justice and want to get their 
case transferred to a third Magistrate, it 
may well be supposed that the accused or 
his Counsel are to blame in part. Jaffar Beg 
V. Emperor. 41 Cr. L. J. 948 : 

190 I. C. 561 : 13 R. L. 215 : 

A. I, R. 1940 Lah. 354. 


S. 526— Transfer of case— Good grounds 

^OT Iransfer, what are. 

The refusal by a Magistrate to permit the 
cross-examination of the prosecution witnesses 
them have been examined in 
chief, the cancellation of bail-bonds of an 
accused made after an application for stay 
ot proceedings pending an application for 
transfer of the case, and the refusal to furnish 

of depositions of 
itnesses for the prosecution are good grounds 


S. 526— Transfer of case— Grounds for. 

Where on account of the weakness of a 
Magistrate it was apprehended that a case 
under S. 110, would take a very long time if 
it were allowed to remain in that Magistrate’s 
Court, the High Court transferred the case to 
another Magistrate. Gobnid Sahai v. Emperor. 

15 Cr.L.J, 363 : 

23 I. C. 731 : 12 A. L. J. 262 ; 

A. I. R. 1914 All. 430. 

S. 526 — Transfer of case — Principles 

underlying. 

One of the most important duties of a High 
Court is to create and maintain confidence in 
the admistration ,of justice, and this can only 
be done by giving to every citizen an assurance, 
that so far as practicable, he will never be 
forced to undergo a trial by a Judge or Magis- 
trate whom he has reasonable grounds of 
suspecting to be prejudiced against him Ma- 
gistrate should not only preserve an outward 
appearance of impartiality, but should main-, 
tain the internal freedom from bias incumbent 
on judicial Officers, and if they allow their 
executive zeal to appear to outrun their judi- 
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apply for a transfer before putting him on his 
defence is illegal under S. 520 (8), Cr. P. C., 
and the proceedings subsequent to such refusal 
are also illegal. Emperor v. Shewn Vka. 

10 Cr. L. J. 570 : 
4 I. C. 379 : 3 S. L. R. 155. 

S. 526 — Jurisdiction — Extra-judicial 

knOiOlcdgc of important men and their charac- 
ters, whether Magistrate is deprived of jurisdic- 
tion by. 

Slerely by reason of extra-judicial informa- 
tion about men of importance and position in 
his sub-division and their characters, an admin- 
istrative ofUccr cannot be deprived of juris- 
diction as Magistrate. Baqridcc v. Emperor. 

31 Cr. L. J. 764 : 
125 I. C. 32 ; A. I. R. 1930 All. 495. 

— S. 526 — Jxirisdiction — Whether of ^ equal 

jurisdiction ' with the Court of any other Presi- 
dency Magistrate. 

The Court of the Chief Presidencj’ Magistrate 
is of ' equal jurisdiction ' to the Court of any 
other Presidency Magistrate within the mean- 
ing of S. .520, Cr, P. C. Two Courts are of 
equal jurisdiction when they are empowered 
by law to entertain the same class of cases 
and to dispose of them in the same way. The 
High Court has power, both under S. 520, 
and under the Charter Act, to transfer a case 
from the file of the Chief Presidency Magis- 
trate to that of any other Presidency Magis- 
trate. In rc : Venkateswara Sastri. 

12 Cr. L.J.451 : 
11 I. C. 795 : 10 M. L. T. 518 : 

22 M. L. J. 114. 

S. 526 — Legality of conviction— Con- 

viclion based on evidence recorded before trans- 
fer. 

Evidence recorded by a Magistrate who had 
no jurisdiction, cannot be legally considered 
by the Magistrate having jurisdiction to whom 
the case is ultimately transferred. A convic- 
tion based partly on evidence recorded by a 
Magistrate who had no jurisdiction and partly 
on evidence recorded by a Magistrate having 
jurisdiction is illegal. Dudha Tatwa v. Empe- 
ror. 29 Cr. L. J. 464 : 

109 I. C. 175 : 47 C. L. J. 122 : 
I. L. T. 40 Cal. 72 : 
55 Cal. 65 : A- 1- R- 1928 Cal. 183. 

— S. 526 — Miscellaneous. 

It is highly improper on the part of the 
trying Magistrate to send for a party to a 
case pending in his Court to his house and 
then to press upon him the desirability of a 
compromise. Rahim Bakhsh v. Dula. 

32 Cr. L. J. 537 ; 
130 I. C. 430 : 32 P. L. R. 358 ; 

I. R. 1931 Lah. 302 : 
A. I. R. 1931 Lah. 32. 
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' S. SZ6— Miscellaneous. 

JTkv encourage the 

public belief that the Judicial and Magistrate 
Benches can be dragged into the arena of 
political and personal strife by means of 
applications, the foundation of which, is a deli- 
berate attempt to involve members of the 
local Bench who have a public duty to per - 
form, in local land and personal controversies. 
No Court ought to interfere with the course 
of judicial proceedings by an order for trans- 
fer unless it is satisfied by clear and unim- 
peachable evidence that the Court, or indivi- 
dual, from whom it is proposed to transfer 
the case, has by some personal conduct 
rendered himself unfit, or unlikely to give the 
accused a fair trial. Subject to that salutary 
provision, local people must take the local 
Courts ns they find. Baza Hassain v. Emperor. 

28 Cr. L. J. 73 : 

99 I. C. 105 ; A I. R. 1927 All. 184. 


S. 526 — Miscellaneous — Transfer on 

Magistrate's whim— Effect. 

For a Magistrate to transfer a case from one 
Court to another at his whim and caprice 
would be seriously to interfere with the 
working of the Courts and would shake the 
confidence of the public in those Courts. 
Sugnomal Tahilram v. Protandas Relumal. 

38 Cr. L. J. 133 (b) : 
166 I. C. 83 (2) ; 9 R. S. 120 : 
30 S. L. R. 327 : A. I. R. 1936 Sind 237. 

S. 526— Notice. 


A case should not be transferred without 
notice to the parties. In re : Shripad v. 
Ohandavarkar. 29 Cr. L. J. 317 : 

108 I. C. 27 : 52 Bom. 151 : 
30 Bom. L. R. 70 ; 
I. L. T. 40 Bom. 116 : 
A. I. R. 1928 Bom. 184. 


S. 526 — Notice— Transfer of a criminal 

case— Notice of transfer application not given— 
Order made— Whether valid. 


As a general rule, notice should be given of 
an application for transfer, but failure to give 
notice does not render the order of transf^ 
illegal. Under special circumstances, such 
order can be made without notice. In re : 

s. 526— Notice, necessity of. 

An order for transfer from one Court to an- 
other passed by the District Magistrate, should 
ffive reasons for such transfer and though 
notice to the party concerned is not strictly 
necessary in law, yet, as a matter of practice, 
an order of this kind should be preceded by 

notice. 649 (1). 


S. 526— Miscellaneous. 

Necessity for amending S. 626 pointed out, 
Bhupendra Nath Sinha v. Girdharilal Nagar. 

34Cr.L.J.958 ; 
145 I. C. 416 (b) : 37 C. W. N. 982, : 

60 Cal. 1316 : 6 R. C. 106 : 
A.T. R. 1933 Cal. 582. 


-S. 526— Object of. 


In making provision for the transfer of cases, 
the law has regard not so much to the motives 
which might , be supposed to ^la^ the 
Judge as to the susceptibilities of the litigant 
public. One object of this provision is to 
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under S. 526 and the Magistrate holding that 
the former application was a commence- 
ment of the hearing refused this application 
also : Held, that the action of the Magistrate 
was' illegal and his proceedings were tillra vires. 
It was obligatory on him to postpone the case 
under S. 526, for an application under S. 344 
is an application to postpone the commence- 
ment of the inquiry and is not a commence- 
ment of the hearing. Emperor v. AH Raza Shah. 

ICr. L.J. 109: 
5 P. L. R. 85. 

Ss. 526, 439, 110 — Jurisdiction — 

Transfer of security proceedings from one Magis- 
trate to another — Revision . 

Under the provisions of S. 526, Cr. Ph C., it 
is not competent to the Chief Court of the 
Punjab to transfer from the Court of one 
Magistrate to the Court of another IMagistrate 
proceedings under S. 110. Nor has it jurisdic- 
tion to transfer such proceedings in virtue 
of the general powers of superintendence and 
supervision conferred upon it by S. 33, Punjab 
Courts Act, inasmuch as the general power 
conferred upon the Chief Court by that section 
relates to the administrative control which it 
exercises over subordinate Courts and cannot 
be interpreted as enlarging the powers which 
are specifically granted to it for a particular 
purpose by the provisions of S. 526, Cr. P. C. 
Ahmad Balihsh v. Emperor. 

15 Cr. L. J. 563 ; 
24 I. C. 971 : 5 P. R. 1914 Cr. ; 
154 P. L. R. 1914: 
A. I. R. 1914 Lah. 281. 

Ss. 526, 497 (1)— Grounds of refusal to 

grant bail — Non-bailable offence — Bail, grant of 
— Discretion. 

A refusal to grant bail in a non-bailable 
offence not punishable with death or trans- 
portation for life, is no ground for transfer, 
as the granting of the bail in such a case is a 
matter of discretion with the Court. Jumo v. 
Emperor. 27 Cr. L. J. 859 ; 

95 I. C. 939 : 20 S. L. R. 136 ; 
A. I. R. 1926 Sind 257. 


Ss . 526, 528 — Grounds — Apprehension 
of partiality. 


In deciding applications for transfer of cri- 
minal cases, the law has regard not so much to 
the motives, which might be supposed to bias 
the Judge, as to the susceptibilities of the 
litigant parties. Where there is anything 
in the case likely to create in the mind of 
the accused a reasonable apprehension that 
he may not have a fair, and impartial trial, 
the case should be transferred to another 
Magistrate. To decide what is reasonable, 
regard must be had to the degree of intelligence 
possessed and the standard of honesty and 
irnpartiality observed by the accused. Machal 
v. Matru. 15 Cr. L. J. 196 : 

22 1. L. 980 : 10 N. L. R. 15 : 

A. I. R. 1914 Nag. 6. 


526, 528 — Grounds — Communal 
^eshon—Case between two communities— 
ommunal question becoming very prominent 
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Ordinarily, the Court would not accept the 
proposition that merely because the case is 
between Hindus and Muhammadans, either a 
Hindu or a Muhammadan Judge or Magistrate 
is ipso facto debarred from hearing it. But 
where a case has reached a stage in which 
the unfortunate question of communalism has 
become a very prominent issue owing to 
the transfer petitions, it would be desir- 
able in the interests of everybody 
concerned, that the case should be transfer- 
red. Ama Prashad v. Imam AH. 

40Cr. L.J. 79: 

178 I. C. 507 : 11 R. L. 461 : 

A. I. R. 1938 Lah. 706. 

Ss. 526, 528— Miscellaneous — Appli- 
cation by Crown — Procedure — Suspension of sen- 
tence, meaning of — Parlies, whether entitled to 
choose forum. 

The Crown is as much a party before the 
Sessions Judge as an accused person. Any 
motion that has to be made before the Ses- 
sions Judge on behalf of the Crown should, 
therefore, be through the Government Pleader 
and not by an official or demi-official letter 
from the District Magistrate as representing the 
Crown, When an Appellate Court or a Court 
hearing a Revision admits the appellant or the 
applicant to bail or orders that a fine should 
not be paid up during the disposal of the case, 
it thereby orders the suspension of the sen- 
tence. The officers of the Crown in the 
majority of cases are bound to be either 
Hindus or Muhammadans, and if parties to a 
case are allowed to choose their Courts on 
a communal basis, it would not be possible to 
please them all. Bhagwan Das v. Emperor. 

' 26 Cr. L. J. 367 : 

84 I. C. 719 : 22 A. L. J. 1103 : 

A. I. R. 1925 All. 218. 

Ss. 526, 528— Procedure — Transfer 

application. 

The High Court will not ordinarily entertain 
an application for a relief which could 
equally well be granted by a subordinate Court 
until recourse has first been had to that 
Court. It will not, therefore, entertain . an 
application for transfer unless the District 
Magistrate or the Sessions Judge has been 
moved in the first instance. Where, however, 
notices have been issued and the matter has 
been argued, the matter may be dealt with 
on the merits in order to avoid unnecessary 
repetition. Ravi Chander Sahai v. Stindar Singh. 

26 Cr. L. J. 960 : 

87 I. C. 112 : A. I. R. 1925 All. 640. 

Ss. 526, 528 -Right of accused to ad- 
journment — Intention to move District Magis- 
trate for transfer — Trial Court, whether bound 
to adjourn — More than one’ adjournment , right 
to. 

An accused is entitled as of right to 
have his case adjourned if he desires to move 
the High Court under S. 526, Cr. P. C., for 
its transfer but no such right exists where 
the accused’s intention is to apply to the 
District Magistrate under S. 528 of the said 
Code. Once a case has been adjourned under 
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tion transferred it to another Magistrate for 
re-trial. Emveror v. Harischandra. 

7 Cr. L. J. 194 : 
10 Bom. L. R. 201. 


S. 526 — Powers of High Court, 

Where the High Court interferes on the 
revision side, it has the same powers in dealing 
with orders as would be possessed by an 
Appellate Court if sueh orders were open to 
appeal. Therefore, it has jurisdiction to revise 
orders passed in security proceedings under 
S. 118, Cr. P. C. Ahmed Bakhsh v. Emperor. 

15 Cr. L. J. 563 : 

24 I. C. 971 : 5 P. R. 1914 Cr. ; 

154 P. L. R. 1914 : A. 1. R. 1914 Lah. 281. 

-S. 526— Potoers of High Court to inter- 


fere. 

If a Magistrate convicts an accused on a minor 
charge, wJien he should have committed him to 
Sessions on a graver charge, there is a remedy 
provided by the law, but it would be a very 
dangerous thing for the High Court to interfere 
in a pending case and transfer it from the 
Court which is seised of it, because the Court 
during the hearing of the case, takes a parti- 
cular view of the law or the facts. On a charge 
instituted on a Police report and in which 
the prosecution is in the hands of the Public 
Prosecutor, exceptionally strong grounds would 
have to be shown before the High Court would 
exercise its power of transfer at the instance 
of a private complainant when the responsible 
authorities are satisfied that there is no ground 
for withdrawing the case from the Court 
which is hearing it. Emperor v. Bhik Chand. 

27 Cr. L.J. 454. 

93 1. C. 246 : A. I. R. 1926 All. 307. 

S. 526— Powers of Sessions Judge — 

Evidence of Police Investigating Officer inter- 
polated during cross-examination of prosecution 
witness — Accused held not prejudiced. 

During the trial, the evidence of the Police 
Investigation Officer was interpolated during 
the cross-examination of the prosecution wit- 
ness. Complaint was made of this in the 
affidavit supporting the transfer petition : 
J7cW, that although the Sessions Judge might 
better have waited till the investigating officer 
came to be called, he was entirely within his 
rights in putting this witness in the box and 
this could not be said to have prejudiced 
the accused. Btahmaya v. The King. 

40Cr.L.J.265; 

179 I. C. 783 : 11 R. Rang. 347 : 

A. 1. R. 1938 Rang. 442. 

S. 526 — Practice— Application under — 

Court from whom transfer is sought should be given 
opportunity to instruct Government Advdcalc 
on the matter raised in transfer affidavit. 

As a matter of practice, the better course, to 
adopt is that when an application for transfer 
of the case is made, the Judge from whose 
Court the transfer is sought to be obtained, 
should be given an opportunity of instructing 
the Government Advocate on the matters 
raised in the affidavits, but any formal 
explanation which is subsequently incorporated J 


Cr. P. CODE (1898), S. 526 

i" proceedings is not desirable. Brahmaya 
V. The King. 40 Cr. L. T. 265 : 

179 1. C. 783 : 11 R. Rang, 347 : 
A. 1. R. 1938 Rang. 442. 
S. 526 —Pralice. 

Ordinarily the High Court does not transfer 
a case pending before a Magistrate unless the 
party applying for transfer has moved the 
District Magistrate before coming to the High 
Court. A Magistrate trying an accused person 
ought not to import his own knowledge of, or 
as regards the accused into the case. In re : 
A. Fonseca. 1 Cr. L, J. 582 : 

6 Bom. L. R. 486, 

S. 526— Pratice. 


The practice which prevails in the High Court 
in applications for transfer, of furnishing the 
applicant with a copy of any report which the 
Court may receive from the subordinate Court 
from which it is sought to transfer the case, 
should be followed in the Chief Presidency 
Magistrate’s Court. In re : Damodar Bapuji 
Pndval. 32 Cr, L, J. 805 : 

131 I. C. 891 ; 33 Bom. L. R. 311 : 

I, R. 1931 Bom. 315 : 
A. I. R. 1931 Bom. 206 (1). 

S. 526— Procedure. 

Application for transfer by complainant- Stay 
asked and granted on furnishing security bond 
—Applicant following Sind Court practice 
applying to Sub-Divisional Magistrate for 
transfer of case to another Magistrate and not 
to another district— Application rejected— Suit 
compromised —Proceedings under S. 514 against 
applicant for failure to apply to High Court 
for transfer is not legal. Muhammad Ramzan 
V. Emperor. 37 Cr. L. J. 792 : 

162 I. C. 985 : 8 R. S. 178 : 
A. I. R. 1936 Sind 51. 

S, 526— Procedure. 

The omission to record reasons for transfer 
of a case under S. 52G is merely an irregularity 
and does not furnish a 'ground for interference 
in revision. Hari Chand v. Emperor. 

34 Cr. L. J. 1174 ; 
146 I. C. 166 ; 6 R. JL. 179 ; 
A. I. R. 1933 Lah. 807, 

S. 526— Procedure— Transfer of case— 

District Magistrate, whether must be moved. 

Ordinarily, the High Court will not transfer 
a case pending before a Magistrate unless the 
party applying for transfer has moved the 
District Magistrate before coming to the High 

Court. Ghulam Nabi v. Jamala. 

24 Cr. L. J. 466 : 

72 I. C. 882 : A. I. R. 1923 Lah. 685. 

-S, 526 -Procedure. 


■ " kJ> WiC/V • 

Where a Magistrate was found to have 
examined, on his own admission, certain 
witnesses after 9 p, m. in contravention of the 
directions' of the High Court Circular Letter 
No. 2107-G, dated 2nd April, 1924 . Held, 
that the case might be transferred to some 
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S." 526 (e) — Procedure — Complaint 

dismissed in default— Fresh complaint in an- 
other Court— Transfer to Court dismissing origi- 
nal complaint. 

Where a case has been dismissed in default by 
a particular Magistrate, a fresh complaint 
based on the same facts should be transferred 
to the same Magistrate for trial. Dhari Mai 
V. Emperor. 27 Cr. L. J. 719 : 

94 I. C. 911 : A. I. R. 1926 Lah. 445. 

S. 526 {!)— Grounds— Apprehension of 

unfair trial — Criterion — Magistrate belonging to 
different religion, whether good ground— Intricate 
case — Trial by stipendiary Magistrate, desirabi- 
lity of. 

If a criminal case is difficult or intricate, it 
is desirable that it should be tried by a 
stipendiary Magistrate rather than by an 
Honorary Magistrate. The accused in the case 
of a communal or guasi-communal nature is 
not entitled to a transfer of the case from the 
file of a Hindu Magistrate merely because be 
is a Muhammadan or vice versa. The criterion 
for a transfer under Cl. (1) of S. 526, Cr. P. C., 
is that the Court must be of opinion that 
the applicant will not receive a fair and 
impartial trial in the Court from which a 
transfer is sought, and the mere fact that 
the accused entertains an unreasonable belief 
that he will not have a fair trial, is not a 
sufficient ground for a transfer. Pandurang 
Krishna Deotale v. Emperor. 

28 Cr. L.J.898 : 

105 I. C. 226 : 10 N. L. J. 184 : 

A. I. R. 1928 Nag. 21. 

S. 536 (1)— Transfer, principles under- 
lying — Reasonable apprehension of accused. 

On an application for transfer of a case, it 
is not necessary for the petitioners to establish 
that the Magistrate is actually prejudiced 
against them. All that is necessary for them 
to establish is that circumstances have arisen 
which have afforded a reasonable apprehension 
in their minds that they would , not receive 
justice in his Court ; in other words, that 
the Magistrate has conducted himself in such 
a manner that there is a reasonable apprehen- 
sion in their mind that he would not approach 
the case with an impartial mind. The appre- 
hension must be such as a reasonable person 
placed in the situation in which the accused 
persons are placed, would entertain. Sahib 
Bam V. Emperor. 31 Cr. L. J. 1172 ; 

127 I. C. 150 ; A. I. R. 1930 Lah. 877. 

Ss. 526 (1), 177 — Power of High 

Court— Commitment to High Court in respect 
of offence over which Sessions Court has juris- 
diction. 

Where a commitment is made ' to the High 
Court _ over which . the' Sessions Court 
of a Division has local jurisdiction, the High 
Court can, on grounds of expediency and 
convenience, direct the trial to proceed in 
the High Court itself. In re : Ganapathy 
. Chetly. 20 Cr. L. J. 484 : 

51 1. C, 468 . 37 M. L. J. 60 : 

26 M. L. T. 64 : 10 L. W. 263 ; 

42 Mad. 791 : 1919 M. W. N. 808 : 

A. I. R. 1920 Mad. 824. 
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S. 526, CIs. (1) (a) and 8 — Grounds— 

Apprehension. 

Where an application was made by the ac- 
cused to the trying Magistrate, before the 
commencement of the hearing, notifying his 
intention to move the High Court under S. 526, 
Cr. P. C., for transfer and praying for- an 
adjournment for that purpose, but the appli- 
cation was rejected and some condemnatory 
remarks were made in a superfluous order by 
the Magistrate against the accused ; Held, 
that the Magistrate was bound to grant the 
adjournment and that as these irregularities 
coupled with the condemnation of the accused 
appeared to have created a reasonable appre- 
hension in the mind of the accused that a 
fair and impartial inquiry could not be had, 
the case ought to be transferred. Olandas 
Dwarkadas v. Emperor. 16 Cr. L. J. 476 : 

29 I. C. 108 : 8 S. L. R. 341 : 

■ A. I. R. 1914 Sind 83. 

— S. 526 (1) (e)— Powers of High 

Court. 

Transfer of case from one Court to another 
by High Court under S. 526 is not open 
to interference by Local Government. Em- 
peror V. Lakshman Chanji Narangekar. (F, B.) 

32 Cr. L. J. 1147 : 
134 I. C. 347 : 33 Bom. L. R. 675 ; 
55 Bom. 576 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313; 

. S. 526 (1) (I) — Powers of High Court — 

Complaint filed in wrong Court. 

Where an offence is being inquired into and 
tried by a Court contrary to the provisions 
of S. 117, Cr. P. C., the High- Court has 
jurisdiction to direct the transfer of the case 
under S. 526 (1) (i) to a Court having 
jurisdiction to try the case. Mubarak AH v. 
Abdul Ilaq. 26 Cr. L. J. 577 : 

85 I. C. 721 : 1 O. W. N. 615 ; 
A. I. R. 1925 Oudh 490. 

S. 526 (3)— Application for transfer, 

who. is entitled to, 

A person at whose instance a criminal case 
is lodged, is a party interested within the 
meaning of Cl. (3) of S. 526, Cr. P. C., and is 
entitled to apply for transfer of the case, but 
his rights are subordinate to those of the 
Crown ; in other words, if the Public Prose- 
cutor or the person who is conducting the 
prosecution on behalf of tlic Crown is un- 
willing to have the case transferred, the 
person at whose instance the case was started, 
has no power to get the case transferred. 
Shcodhari Rai v. Jhingur Rai. 

26 Cr; L. J. 1249 ; 
88 I. C. 993 : 7 P. L. T. 49 • 

A. I. R..1925 Pat. 818‘. 

S. 526 (3) — Scope of— “ Parly 

interested," whether includes Police informant— 
Conflict between party interested and Public 
Prosecutor. 

The expression ‘ a party interested ’ in 
S. 526 (3), Cr. P. C., does not necessarily mean 
only a complainant, i. e., a person presenting a j 
‘ complaint ’ as defined in S. 4 (ft) of the Code 
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matter of transfer, the right of the latter 
prevails. Bagh AH v. Muhammdd Din. 

27 Cr. L. J. 411 : 
•93 I. C. 75 ; 6 Lah. 541 : 27 P. L. R. 80 : 

A. I. R. 1926 Lah. 156. 

S. 526 — Scope of — Mere apprehension 

of accused, if sufficient. 

. S. 526 does not say that a transfer may be 
ordered in anj' case where it is made to appear 
to the accused that a fair and impartial en- 
quiry or trial cannot be had, but where this 
is made to appear to the High Court. There- 
fore, "what is contemplated is that the Court 
itself should be satisfied on that point and the 
real test is not what the accused may reason- 
ably or unreasonably have been led to think 
about it. Sugnomal Tahilrnm v. Phatandas 
RelumaJ. 38 Cr. L-I. 133 (b) : 

166 I. C. 83 (2) ; 9 R. S. 120 : 
30 S. L. R. 327 ; A. I. R. 1936 Sind 237. 

S. 526 — Scope of. 

Scope of S. 526, Cr. P. C., has now been con- 
siderably enlarged by Act XVIII of 1923, and 
every case tried by a Criminal Court comes 
within the 'purview of the amended section. 
Lakshmi Narain v. Jtalni. 27 Cr. L. J. 476 : 

93 I. C. 700 : 27 P. L. R. 225 : 
A. I. R. 1926 Lah. 199. 

— ■: S. 526 — Scope of — Transfer of case 

before Village Magistrate — IHght of accused to be 
granted adjournment pending application for 
transfer to High Court. 

The provisions of the Cr. P. C. relating to 
transfers of criminal cases and the right of 
accused to obtain an adjournment of the case 
pending an application to a superior Court for 
transfer of the case against him do not apply 
to proceedings before Village Magistrates. 
In re : Thoea Narayadu. 12 Cr. L. J. 407 : 

11 I. C.591 : 21M. L.J. 755. 

^S. 526 — Scope of. 

Where the applicants reasonably fear that 
they might not obtain impartial justice if 
criminal proceedings are continued before a 
particular Magistrate, an order of transfer 
should be made. Vellu Thevar v. Emperor. 

33 Cr. L. J. 550 : 
137 I. C. 675 : 10 Rang. 180 : 
I. R. 1932 Rang. 152 : A. I. R. 1932 Rang. 90. 

/ — : S. 526 — Scope of. 

Under S. 526 an application for transfer can 
be made even after the defence is closed and 
the case has been adjourned for argument and 
judgment only. Niamat ' Sha v. Hanuman 
Buksha. 33 Cr. L. J. 31 (2) : 

134 I. C. 1057 : 35 C. W. N. 1112 : 

. 55 C. L. J. 34 : 59 Cal. 478 : 

L R. 1932 Cal. 17 : A. I. R. 1931 Cal. 626. 

S. 526— Transfer — Accused parda- 

nashift ladies— Refusal to exempt personal atten- 
dance. 

Refusal to dispense with personal attendance 
of pardinasftin ladies under S. 205, Cr. P. C., 
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may be sufficient ground for transfer of case 
Baj Rajeshwari Debt v. Emperor. 

IS Cr. L. J. 281 (b) • 

23I.C.489:17C. W.N.1248. 

S26—Trans/er— Accused not able to 
satisfy Magistrate that witnesses named by him 
would give material evidence— Magistrate toroni?Iw 
rejecting application— Whether ground for trans- 
fer of case. 


It 


may be that the accused is not able to 
satisfy the Magistrate that witnesses named by 
him are definitely going to give evidence 
which is material in the case, but that does 
not necessarily show that the application is 
made for the purpose of defeating the ends of 
justice. Nevertheless, the fact that the Magis- 
trate was under a misapprehension as to the 
purpose for which the witnesses were called, 
and as to his being justified under S. 257, 
Cr. P. C., in refusing to issue summons, should 
not indicate to any reasonable person, in the 
absence of any other factor, that the Magis- 
trate is prejudiced against him. M. T. B. 

Chettiar v. S. A. S. S. Karuppaya 
39 Cr. L. J. 211 : 
C. 937 : 10 R. Rang 291 : 
A. I. R. 1937 Rang. 528. 


Suppyya 

Pillay. 


1721. 


S. S26— Transfer — Application for trans- 
fer— Error of judgment, whether ground for direct- 
ing transfer. 

Mere errors of judgment, as refusing to 
summon a prosecution witness for cross-exami- 
nation and insisting on his being summoned 
as a witness for the defence, or disallowing 
objections as to the fitness of a person to serve 
as an assessor, or permitting the prosecution 
to examine a witness-in-chief on the substan- 
tive case of the prosecution after the defence 
has disclosed its case in the cross-examination 
of the witness, — are insufficient, in the absence 
of prejudice in the Judge, to direct a transfer 
of the case for trial by some other Court, in 
such circumstances as the foregoing, however, 
the accused is entitled to a de novo trial. 
Shivadhin Singh v. Emperor. 

22 Cr. L. J. 262 : 

60 I. C. 662 : 3 P. L. T. 32 : 

A. I. R. 1923 Pat. 116. 


S. 526 — Transfer — Expression of 

opinion in miscellaneous proceedings— Main case, 
transfer of. 

In the course of trial under Ss. 147 and 828, 
Penal Code, after a charge had been framed 
against the accused, the Magistrate received a 
Police report and passed an order under S. 144. 
The accused applied for a transfer of the case 
on the ground that by passing the aforesaid 
order, the Magistrate had formed his conclu- 
sions’ with regard to the case against the 
accused : Held, that inasmuch as the Magis- 
trate had jurisdiction to entertain the report, 
he was justified in taking action under S. 144. 
J„„g- Bahadur v, ^ ^ ^ 

77 I. C. 721 : 11 O. L. J. 54 : 

A. I. R. 1924 Oudh 338. 
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an adjournment to apply for transfer in the 
absence of fresh grounds or incidents. Peshori 
Lai V. Emperor. 32 Cr. L. J. 1229 : 

134 I. C. 770 (b) : 12 Lab. 668 : 

32 P. L. R. 941 : I. R. 1931 Lah. 978 (2) : 

A. I. R. 1931 Lah. 274. 

S. 526 (8) — Applicability of. 

S. 526 (8), Cr. P. C. has no application where 
the application for transfer is sought to be 
made, not at the commiencement of the hear- 
ing, but after the Magistrate has finished the 
case for the prosecution. The words “ com- 
mencement of the hearing ” mean the com- 
mencement of hearing in the Court objected 
to. Esleves v. Emperor. 12 Cr. L. J. 474 : 

12 I. C. 82 : 4 Bur. L. T. 213. 

S. 526 (8) — Applicabilily of. 

Sub-s. (8) of S. 526, Cr. P. C., applies only 
where the complainant or the accused notifies 
to the Court before which the case is pending, 
his intention to make an application under 
S. 526 to the High Court for transfer and the 
onus is on the applicant to show that the in- 
formation required by S. 526, Sub-s. (8) was 
given to the Magistrate. Ram Kunwar v. 
Emperor. 32 Cr. L. J. 363 : 

129 I. C. 259 : 1930 A. L. J. 1320 ; 

I. R. 1931 All. 131 : 

A. I. R. 1930 All. 835. 

S. 526, CL. (8)— 'Delay in applying for 

transfer — Supplementary trials-— Disqualiflca- 
Hons of Judges and Magistrates to hold. 

Where in a trial before a Sessions Judge 
the accused had a reasonable time for apply- 
ing to the High Court, before they Were 
required to enter upon their defence, and they 
abstained from doing so : Held, that the 
proceedings of the Sessions Judge were not 
void. A trial is good and valid in every case 
up to the close of the case for the prose- 
cution. Unreasonable delay or total abstention 
from moving the High Court might well be 
taken into account in considering the honafides 
of the accused in notifying bis intention to 
the trying Court. Supplementary trials are 
very common and it would cause much public 
inconvenience if Magistrates and Judges, who 
tried one batch of persons, should be debarred 
thereby from trying a subsequent batch on 
the same facts, Joharuddin Sarkar v. 
Emperor. 1 Cr. L. J. 804 ; 

I. L. R. 31 Cal. 715 : 8 C. W. N. 910 


S. 526 (8) — Duty of Court — Adjourn- 
ment, Court xohen bound to grant. 

Under S. 526 (8), Cr. P,- C, a Court is only 
bound to give such an adjournment as will 
afford reasonable time for an application for 
transfer being made and an order obtained 
thereon before the aecused is called on for his 
defence. But where, before he is called on 
for his defence,. he has ample time to make 
such an application and does not do so the 
legality of the proceedings of the Magistrate 
cannot be questioned. The fact that a Mams- 
trate exhibits haste in recording the state- 
ment of an accused person before all the 
evidence for the prosecution is concluded. 
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is sufficient to create an apprehension in 
the mind of the accused that he will not have 
a fair trial and to entitle him to a transfer of 
the case to some Magistrate. Abdul Itab v. 
Azimat Ali. . 22Cr, L, J. 88 : 

59 I. C. 376 :18 A. L.J. 1145. 

S, 526 (8) — Duty of Court — Mandatory 

nature of — Refusal to stay proceedings - Whether 
sufficient ground for transfer — Costs. 

S. 526 (8), Cr. P, C. is mandatory. The 
Court is bound to stay the case after intima- 
tion has been given that an application for 
transfer is to be made to the High Court. 
The action of a Magistrate in refusing to 
stay the proceedings in his Court on the 
filing of such an application must be con- 
strued as deliberate, and by • such action, 
even if it be precipitate, it gives the accused 
persons reasonable ground for apprehension 
that he will not be unprejudiced in the 
conduct of the trial and is sufficient ground 
for transfer of the case from his Court : Held, 
also that as it was the hasty action of thb 
Magistrate that had resulted in the transfer 
of the case, the costs of the complainant in the 
future trial should be borne by the Crown, 
Baliram v. Marubai. . 37 Cr. L. J. 1054 : 

164 I. C. 1065 ;9R. N. 51(2) ; 

I. L. R. 1936 Nag. 219: 

A. I. R. 1936 Nag. 233. 
S. 526 (8) — Duly of Court, 

The provisions of law contained in S. 526, 
Sub-s (8), is imperative in its terms, and 
where the Magistrate does not grant an 
adjournment ns provided in the said provision 
all the subsequent proceedings are illegal. 
Pandurang Pundlik Shanbhog v. Emperor, 

32 Cr. L. J. 1161 : 

134 I. C. 361 : 33 Born. L. R. 661 ; 
I. R. 1931 Bom. 473 : A. I. R. 1931 Bom. 411. 

S. 526 (8) — Duty of Magistrate— Full 

opportunity not given — Proceedings void. 

After an application for transfer has been 
made under S. 526 (8), Cr. P. C., a Magistrate 
is competent to hear and record all the evi- 
dence for the prosecution, if he considers that 
the grounds set forth as reasons for the transfer 
are insufficient and unlikely to be acceded 
to by a superior Court. But when the evi- 
dence for the prosecution is completed, it is 
the duty of the Magistrate , to allow a fair 
and reasonable opportunity to the accused to 
apply for a transfer before calling upon 
him for his defence. Unless full opportunity 
is given to an accused who has made an 
application fora postponement of the case, in 
order to enable him to apply for transfer 
before he is called upon for'' his defence, the 
proceedings are void. Baggu Mai v. Emperor. 

13 Cr. L. J. 746 : 

17 I. C. 58 : 254 P. L. R. 1912 : ' 

42 P. W, R. 1912 Cr. : 1 P. R. 1913 Cr. 

S. 526 (8)— Duly of Magistrate- 

Magistrate doubtful whether person asking for 
adjournment is ‘ party’ within meaning of 01. {8). 

Where a Magistrate is doubtful whether a 
person applying for stay of proceedings 
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cial discretion, a transfer of the case is desirable 
not necessarily on the ground that the Judicial 
Officer is adjudged to be incapable of per- 
forming his duty, but simply to allay the 
reasonable apprehensions of an applicant 
for transfer. Crown v. Mohamedshah. 

9 Cr. L. J. 251 ; 
1 S. L. R. 8. 

S. 526— Transfer of case — Propriety of. 

The accused were convicted by a Magistrate, 
but on appeal, the Sessions Judge set aside the 
conviction on the ground that the provisions 
of S. 842, Cr. P. C., had not been complied 
with and directed that the case should be re- 
tried from the stage where the irregularity had 
accrued. The accused had no more evidence 
and prayed that the case might be transferred 
as a conviction by the same Magistrate %vas 
a foregone conclusion, the evidence being the 
same : Held, that under the circumstances, 
the case might be transferred to another Ma- 
gistrate with a direction to take up the trial 
at the stage where the original irregularity 
took place. Taj Muhammad v. Emperor. 

31 Cr. L. J. 727 : 
124 I. C. 679 : A. I. R. 1930 Lah 153. 

S. 526 — Transfer of case by High Court 

— High Court, power of, to transfer a Sessions case 
from a Jury district to a nan-Jury district. 

There being no legal prohibition against the 
trial being otherwise than by Jury if held in 
any other district not affected by a notification 
under S. 209, the High Court has power under 
S. 520 to transfer a Sessions case from a Jury 
district to a non- Jury district. Emperor v. 
Jumo. 18 Cr. L. J, 51 : 

37 I. C. 35 ; 10 S. L. R. 54 : 
A. I. R. 1917 Sind 42. 

S. 526— Transfer— Reasonah/c appre- 
hension, whether sufficient. 

It is enough for the transfer of a case that 
the applicant for transfer has ' reasonable 
grounds for apprehension that he will not 
receive proper Justice at the hands of the 
trying Magistrate. It is not for the Court to 
decide whether the apprehensions of the accu- 
sed are true or not. Chhanu Prasad Singh v. 
Emperor. 29 Cr. L. J. 229 : 

107 I. C, 160. 

Ss. 526, 110 - Ground— What is not. 

Where a Magistrate refused , to admit to bail 
a person against whom proceedings were pen- 
ding under S. 110, Cr. P. C. on the ground that 
“the accused is said to be a dangerous and 
violent man who might use his liberty for the 
purpose of intimidating witnesses,” the High 
Court declined to direct a transfer of the pro- 
ceedings., In the matter of the Petition of ; 
Mithu Khan. 1 Cr. L. J. 807 : 

24 A. W. N. 206 : I. L. R. 27 All 172. 


Ss. 526 and 110— Scope of. 

Proceedings under S. 110, Cr. P. C. cannot be 
transferred to any Court outside the district 
within which such proceedings have been 
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instituted. Emperor v. Mahendra 

7Cr. L,J.214: 
27 A. W. N. 268. 

— : Ss. 526, 145- 

minal Cases. 


-Applicability of— Cri- 


nal cases” within the m^^ning of the words' as 
used in S. o2G of the Code and therefore S. 526 
applies to such proceedings. Sardar Karam 
Singh v. Mr. L. Hearsey, 7 Cr. L. J. 423 : 

11 6 . 0 . 61 . 


^ Ss. 526, 255-A — Procedure — Irregulari- 
ty in recording evidence under S. 255- A— Accused 
not likely to benefit by transfer. 


Where the Court recorded evidence under 
S. 255-A, Cr. P, C. with irregularity, creating 
apprehensions in the mind of the accused who 
applied for transfer of the case, but it appeared 
that transfer would not be of any benefit to 
the accused, the best course would be to ex- 
punge the evidence irregularly recorded and 
not to transfer the case. Ishar Singh v. 
Shama Dusadh. 38 Cr. L. J. 484 : 

167 1. C. 881 ; 17 P, L. T. 627 : 

3 B. R. 379 : 9 R. P. 449 : 

A. I. R. 1937 Pat. 131. 


Ss. 526, 257 — Grounds — Transfer of 

case on the plea that the trying Magistrate is to be 
summoned as a witness. 


As the law now stands, an accused person 
can enforce the appearance as a witness even 
of the trying Magistrate, under the provisions 
of S. 257, Cr. P. C., unless the Magistrate con- 
siders that the application should be refused 
on the ground that it is made for the purpose 
of vexation, &c. Therefore where the accused 
alleges that he requires to examine the trying 
Magistrate as a witness, it is inexpedient to 
place the Magistrate in the awkward position 
of rejecting the accused’s application as vexa- 
tious, and the case ought to be transferred to 
the file of some other Magistrate. Emperor v. 
Abdul Latif. 1 Cr. L, J. 338 : 

24 A. W. N. 94 : I. L. R. 26 All. 536. 


Ss. 526, 257 — Transfer — Mistake by 

Magistrate — Whether enough to induce belief that 
he is prejudiced against accused. 

Magistrates must inevitably make mistakes 
sometimes in the course of the trial of one 
or other of the cases before them. . The fact 
that they have made a mistake cannot possi- 
bly in itself induce any reasonable person to 
believe that the Magistrate is prejudicial against 
the accused. There must be some other cir- 
cumstance in the light of which the apprehen- 
sion in the accused's mind arises. M. T. R. 
Suppaya Chettyar v. S. A. S. S. Karuppaya 
Pillay. 39 Cr. L. J. 211 : 

172 I. C. 937 : 10 R. Rang. 291 : 

A. I. R. 1939 Rang. 528. 


Ss. 526, 344 — Duty of Magistrate— 

Magistrate declining to postpone hearing of case — 
Commencement of hearing. 

Where Counsel for accused made an applica- 
tion for adjurnment under S. 344, Cr. P. C., 
on this being refused, made an application 
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earliest time. The words “commencement of 
the hearing” in the section mean the com- 
mencement of the hearing in the Court objected 
to, or in other words, in the Court to which 
the notification subsequently referred to in 
the section applies or is made. Kishari Gir 
V. Ram Narayan Gir. 1 Cr. L. J. 46 : 

8 C. W. N. 77. 


S. 526 (8) — Refusal to adjourn, effect 

oj — Application for adjournment roilh a view to 
move for transfer. 

S. 526 (8), Cr. P. C., is absolutely imperative 
in its terms, and esnfers on an applicant 
absolute right to adjournment when he 
intends to move the High Court for a trans- 
fer at any stage in the course of the trial. 
Denial of this right vitiates the whole pro- 
ceedings. In re : T. M. A. Nathan. 

31 Cr. L. J. 715 : 

124 I. C. 501 : 57 M. L. J. 763 : 

30 L. W. 883 : 1930 M. W. N. 78 : 

53 Mad. 165 : A. I. R. 1930 Mad. 187. 


S. 526 (8) — Scope of — Application for 

transfer made after writing and signing of 
judgment-— Whether mairdainable. 


S. 526 (8), Cr. P. C., clearly lays down that 
intimation of an intention to make an appli- 
cation for transfer of case must be made 
before the defence closes its case. Where an 
application for transfer is made not only 
after the defence has closed its case but' 
after the judgment has been written and 
signed by the Magistrate, it is not maintain- j 
able. Gian SingluNunsha Singh v. Amur ' 
Singh-Jaimal Swgh. 40 Cr. L. J. 288 : 

179 I. C. 990 : 40 P. L. R. 996 : 
I. L. R. 1938 Lah..567 : 11 R. L. 656 : 

A. I. R. 1939 Lah. 21. 

S. 526 (8) — Scope of. 

By granting application for adjournment to 
enable party to apply to High Court, ftlagis- 
trate is not rendered incapable of even 
disposing of miscellaneous application for 
grant of copies, etc. Hari Chand v. Emperor, 

32 Cr. L. J. 253 (2) ; 
129 1. C. 193 : 1. R. 1931 Lah. 129 : 

A. I. R. 1931 Lah. 59. 

S. 526 (8) —Scope of. j 

S. 526 (8), Cr. P. C., does not require any 
application for adjournment. Neamat Sha v. 
Hamman Buksha. 33 Cr. L. J. 31 (2) ♦ 

134 I. C. 1057 : 35 C. W. N. 1112 : 
59 Cal. 478 : 55 C. L. J. 34 : 
I. R. 1932 Cal. 17 : 
A. r. R. 1931 Cal. 626. 

-- - Ss. 526 (8), 537 — Duty of Magistrate — 

Applwatwn for adjoupment for purpose of trans- 
fer — Omission to adjourn — Validity of proceed- 
ings. ^ . 


Under S. 526 (S). Cr. P. C.. ' where 
accused notifies to the Court before whi 
the case is pending, his intention to ma 
an application under this section, the Coi 
IS bound ^ to adjourn the case for such 
period as will afford a reasonable time 1 
an application to be made to the High Cou 
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and an order obtained thereon.- This rule 
is imperative, and if a Magistrate proceeds 
with the trial in contravention of this rule,, 
the progress of the case after the date of the 
application will be illegal and not a mere 
irregularity curable by S. 537, Cr. P.' C. 
Luttur V. Emperor. 31 Cr. L. J. 590 : 

124 l; C. 17 : 1930 A. L. J. 547 : 
A. I. R. 1930 All. 263. 

Ss. 526 (8), 537 — Refusal to adjourn — 

Effect of. 

The refusal of a Magistrate to give a reason- 
able opportunity to an accused person to apply 
for a transfer of a case, is an illegality which 
vitiates the whole proceeding. Devi Chand v. 
Emperor. 22 Cr. L. J. 717 : 

63 I. C. 877. 

S. 527. 

See also (i) Cr. P. C., S. 197. 

(n) Privy Council. 

S. 528. 

Applicability. 

Costs. 

Duty of District Magistrate. 

Duty of Magistrate. 

— ^Duty of Magikrate of superior juris- 

diction. 

Ground for transfer. 

Jurisdiction. 

Jurisdiction of District Magistrate to 

transfer. 

^Notice. 

Object of. ~ - 

Order of transfer. 

.Power of District Magistrate. 

^Power of High Court to interfere. 

— — Practice. 

^ Procedure. 

Pronouncing of judgment. 

Record of reasons. 

Scope of, 

Transfer, legality of. 

Transfer of case. 

Transfer of part-heard cases. 

Transfer on communal grounds. 

Withdrawal of case. 

-S. 528. 

See also {i) Cr. P. C., 1898, Ss. 10, 114, 
(4), 145, 162, 162 (1), 192, 
200, 201, 235 il), 350, 476 
528.- 

(ii) Criminal trial. 

S. 528. 

A filed a complaint against B for robbery 
and defamation before a Sub-Divisional Magis- 
trate who transferred the case to a First 
Class Magistrate. The complaint relating to 
defamation was dropped in this Court and R 
was charged on the accusation of robbery. 
j4’s Vakil applied to the Sub-Divisional 
Magistrate to proceed with the complaint as 
to defamation, and the latter did so and con- 
victed the accused : Held, that the conviction 
was illegal. Golusu Appalanarasiah v. Emperor. 

31 Cr. L. J. 895 ; 
125 I. C. 557 : 1930 M. W. N. 413 : 

A. I. R. 1930 Mad. 705. 
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S. 520 and the accused has failed to take 
advantage of the adjournment to move the 
High Court, he is not entitled to another 
adjournment to give him another opportunity 
to move the High Court. Kishoree Bac v. Em- 
P^OT. 29Cr. L.J. 935 : 

111 I. C. 855 : 1929 A. L. J. 60 : 

A. I. R. 1928 All. 753. 

Ss. 526, 528 — Right to apply. 

Where a party to a criminal case pending 
before a Presidency Magistrate desires to apply 
for transfer, he is not bound to apply first to 
the Chief Presidency Magistrate under S. 528, | 
Cr. P. C. He is entitled to apply under S. 526 | 
to the High Court direct. In re ; P. D. Sham- ' 
dasani. 32 Cr. L. J. 338 : 

129 1. C. 399 ; 32 Bom. L. R. 1128 : 

I. R. 1931 Bom. 175 : 

A. I. R. 1930 Bom. 480. 

Ss. 526, 531— Jurisdiction. 

W’ith regard to stay applications in criminal 
matter, the , stay order operates only from the 
date on which the order is communicated to 
the Court whose proceedings are stayed. The 
order of prohibition does not take away the 
jurisdiction of the trial Court, it merely 
suspends it. If, therefore, the order has not 
been received, the Court does not lose its 
jurisdiction because the order has been passed. 
This reasoning would not, however, apply to 
an application for transfer. The ordinary rule 
is that any order operates from the date on 
which it is passed, the rule with regard to 
stay proceedings and injunctions being excep- 
tions to that general rule. Hence the Magis- 
trate acts without jurisdiction when he 
convicts the accused after the order of 
transfer but before its eommunication. Ne- 
vertheless it docs not follow from the mere 
fact that the Magistrate had no jurisdiction, 
that his order is void. S. 531, Cr. P. C., 
would apply to a case of this kind and so 
prevent the passing of this order without 
jurisdiction from being void. T, 'N. Borai 
Goundar v. Commissioner, Octacamund Munici- 
pality, 39 Cr. L. J. 987 : 

178 1. C. 40 : 48 L. W. 287 : 

1938 M. W. N.830: 

(1938) 2 M. L. J. 394 : 11 R. M. 398 ; 

I. L. R. 1938 Mad. 1003 : 

A. I. R. 1938 Mad. 832. 

Ss. 526 and 540 — Ground — Wha( is 

not — Inspection of locality by Magistrate. 

A Magistrate visited the place where the 
assault complained of was alleged to have 
taken place, after the case for both sides 
had been closed ; Held, that though an 
inspection of the locality was not necessary 
to decide the case, S. 540 of the Code gave 
the Magistrate very wide powers in this 
respect and the fact of such inspection 
was not sufficient ground for an appli- 
cation for transfer of the case to another 
Magistrate. Bommakka v. Rammakka. 

9Cr.L.J. 355: 

12 M. C. C. R. 153. 

S. 526 — Grounds — What is not — Action 
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of Police unjustifiable— Failure to take action 
under S. 552— Effect of. 

The conduct of the Police even if it be un- 
justifiable, is no* ground for transferring the 
case from the District. Failure of a District 
Magistrate to take action under S. 552, 
Cr. P. C., cannot cause a reasonable apprehen- 
sion in the mind of the petitioner that he will 
not get justice in the District. Badle v. Em- 
peror. , 150 I. C. 1095 : 

7 R. L. 91 : 36 P. L. R. 240 : 

A. I. R. 1934 Lah. 516. 

S. 526 — Duty of Magistrate — Magis- 
trate himself discovering existence of crime and 
directing inslilvlion of complaint — Principle of 
law — Susceptibilities of litigants. 

As a general rule, it is undesirable that a 
Magistrate, who, by local investigation while 
on tour, having himself discovered the exist- 
ence of crime and collected or ascertained the 
evidence in support of it, thereafter directs, 
recommends or invites the institution of 
judicial proceedings against it, should try the 
supposed criminal. Wherever the circum- 
stances are such as to indicate in a reasonable 
way that the Alagistrate has formed even a 
prima facie opinion on question of fact -jvhich 
he would have to try, the subsequent trial of 
such matters by him becomes a mere form 
and a pretence. In dealing with applications 
for transfer of cases, the law has regard not 
so much to the motives which might be 
supposed to bias the Judge, as to the sus- 
ceptibilities of the litigant parties. One 
important object is to clear away everything 
which might engender suspicion and distrust 
of the Tribunal. Shop Singh v. Karmoti. 

13 Cr. L. J. 236 : 

14 I. C. 428 : 8 N. L. R. 1. 

S. 526-A— Duty of Court. 

Where the Magistrate refused tinae to the 
accused and fixed the next day tor his appear- 
ance, and on his failing to appear, forfeited 
the recognizance bonds, it was held that the 
order of forfeiture was contrary to law. 
Pandurang Pundlik Shanbhag v- Emperor. 

32 Cr. L.J. 1161 : 

134 1. C. 361 : 33 Bom. L. R. 668 : 

I. R. 1931 Bom. 473 : 

A. I. R. 1931 Bom. 411. 

S. 526 (e)— Ground— If fiat is not-Ac- 

cused known to Magistrate, whether ground for 
transfer— Transfer to Magistrate unacquainted 
with parlies. 

Complainant applied for the transfer of his 
case from a Bench, of Magistrates on the ground 
that one of the Magistrates was a friend of 
the accused and that it would be better if the 
case were tried by some Magistrate who^ knew- 
nothing about the parties and that justice 
was more likely to be obtained from such an 
officer : Held, that this was not a sufficient 
ground for ordering a transfer of the case from 
the Bench. Mewa Ram v. Narain Das. 

19 Cr. L. J. 702-A : 

46 I. C. 158 : 16 A. L. J. 490 : 
A. I. R. 1918 All. 391. 
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transfer a case from the file of a Subordinate 
Magistrate to whom it has been remanded by 
the Sessions Judge for further enquiry, and 
less so if he gives no notice to the other side. 
Akhil Dome v. Ram Ohandra. 

8 Cr. L. J. 386 ; 
8C. L. J. 241. 

S. 528 — Notice — Effect of omission. 

A District Magistrate has power to transfer 
a case from the Court of a Magistrate, to whom 
it has been made over, before a decision to 
issue process against the accused has been 
reached. It is necessary to issue notice to the 
other party before a transfer is ordered. Where 
a complaint was transferred without notice to 
the complainant but the complainant allowed 
four weeks to elapse before he even applied 
for a copy of the order of transfer and exa- 
mined witnesses in the Court of the second 
Magistrate, whose order was not attacked on 
the merits ; Held, that as the proceedings of 
the second Magistrate were notv shown to have 
prejudiced the complainant in any way, the 
proceedings should not be set aside. Asaram 
V. Bhagirathi. 12 Cr. L. J. 437 : 

11 I. C. 621 ; 7 N. L. R. 97. 

S. 528 — Notice. 

A transfer application should be supported by 
an affidavit testifying to the correctness of 
the allegation made therein. Before a District 
Magistrate can transfer a case under S. 528, 
it is necessary for him to issue notice to the 
opposite side. Gowardkan Das Kapur v. Abbas 
AH. 31 Cr. L. J. 257 : 

121 1. C. 374 : A. I. R. 1930 Lah. 168. 

S. 528 — Notice. 

Application by party is not necessary — Notice 
is desirable but failure does not make order 
illegal. Udhomal Karmumal v. Majnibai 
Udhomal. 34 Cr. L. J. 861 : 

144 I. C. 881 : 6 R. S. 14 : 
A. I. R. 1933 Sind 205. 

S. 528 — Notice — Application for trans- 
fer — Notice^Jo opposite parly, 'whether necessary 
— Application made late — Transfer without notice 
propriety of. 

Although S. 528, Cr. P. C. does not provide 
for the giving of a notice to the opposite party, 
still, on general principles, notice should be 
given to , the party to be affected before an 
order for transfer is made. The question of a 
notice is one of propriety rather than of 
legality, to be decided on the facts of each 
particular case. District Magistrates have to 
be careful whenever they are called upon by 
one party only to a criminal case to exercise 
the power of transferring it and should not 
transfer it without notice to the other side, 
when the application has been made at a late 
stage of the case. Karnachandra v. Emperor. 

28 Cr. L. J. 517 ; 
102 I. C. 213 :. 
A. I. R. 1927 Nag. 244. 

■ ‘S. 528— Nofice — Audi alteram partem. 

S. 528, Cr. P, C., does not expressly require 
notice to be given before passing the final 


Cr. P. CODE (1898), S. 528 

order but notice should be given to the opposite 
party in accordance with the recognised maxim 
audi alteram partem. Fakira v. Goma. 

37 Cr. L. J. 861 : 
163 I. C. 694 ; 18 N. L. J. 279 : 9 R. N. 15. 

S. 528— Notice. 

It is desirable that a notice should be given ^ 
to the opposite party before an order of 
transfer is passed. But the omission is a mete 
irregularity and is not a sufficient ground for 
setting aside the order of transfer. Chhotey Lai 
V. Dr. Tinke Lai. 36 Cr. L. J. 918 : 

156 I. C. 163 : 1935 A. L. J. 1063 ; 

7 R. A. 1059 : 1935 A. W. R. 799 ; 

A. I. R. 1935 All. 815. 

S. 528— Notice. 

Notice to opposite party is not necessary 
though advisable. Non-issue .of notice does 
not make order bad in law. Omission to 
record reasons for transfer is mere irregularity. 
Hari Ram v. Allah Bakhsh. 34 Cr. L. J. 630 ; • 
143 I. C. 474 : 34 P. L. R. 577 : 
I. R. 1933 Lah. 358 : A. I. R. 1933 Lah. 385. 

S. 528 — Notice. 

S. 528, Cr. P. C., does not make it incumbent 
on a Magistrate to issue notice before making 
an order. But in many cases it would be 
improper to take action under the section 
without issuing notice. Dur Mahomed y. 
Allahdino. 13 Cr. L. J. 32 ; 

13 I. C. 224 : 5 S. L. R. 190. 

S. 528— Noh'ce. 

The discretion conferred by S. 528, Cr. P. C., 
should only be exercised where it is absolutely 
necessary to meet the demands of justice, and 
before an order of transfer is made, it is 
proper and just that the notice of ' the 
application for transfer together with a copy 
of the affidavit, if any, should be served upon 
the opposite party and an opportunity afforded 
to the latter to show cause why the application 
for the transfer should not be granted. 
Jageshar v. Emperor. 31 Cr. L. J.-30 ; 

120 I. C. 261 ; 1930 A. L. J. 148 : 

A. I. R. 1929 All. 932. 

S. 528— Notice — Transfer by District 

Magistrate. 

Although, strictly speaking, it is not 
necessary to issue notice before transferring a 
case under S. 528, Cr.P.C., the practice is to do 
so. Sardara v. Emperor. 24 Cr. L. J. 187 : 

71 1. R. 603 : 5 L. L. J. 230 : 
A. I. R. 1923 Lah. 380. 

S. 528 — Notice— Transfer of case after 

prosecution witnesses were examined — Notice to 
accused before transfer. 

There may be cases in which the want of 
notice should not be made a ground for 
setting aside an order of transfer under S. 528, 
Cr. P. C., but where a transfer is ordered after 
all the witnesses for the prosecution have been 
examined, it is only right that notice should 
be given to the accused and he should be 
heard before passing the final order of 
transfer. In re : Syed Lola Mian Sahib. 

9 Cr. L. J. 407 : 
1 I. C. 889 ; 6 M. L. T. 14,. 
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but may include a Police informant. But 
where the conduct of a- case is in the hands of 
a Public Prosecutor, and where there is a 
conflict between the Public Prosecutor and the 
' party interested the right of the former 
must prevail. Juppalli Rajagopala Rao v. 
Puthcll Narat/ana Rcddi. 30 Cr. L. J. 1163 : 
120 I. C. .80 : 57 M. L. J. 547 : 30 L. W. 640 ; 
I. R. 1929 Mad. 1040 : A. I. R. 1929 Mad. 844. 

S. 526 (3) — Who can apply. 

A person who has lodged the complaint and 
mov’ed the machinery of the Police and the 
Criminal Courts continues to be a party interest- 
ed and he is entitled to move the High Court in 
certain circumstances for the transfer of the case. 
Sardar Shah v. Gurdit Singh. 36 Cr. L. J. 222 : 
152 I. C. 1053 : 35 P. L. R. 567 : 7 R. L. 359 : 

A. I. R. 1934 Lah. 612. 

S. 526 els. (3), (8) — Miscellaneous — 

Person making report to Police of certain offence i 
— Wnether person interested -Public Prosecutor \ 
conducting prosecution on behalf of Crown unwill- 
ing for transfer— Case, if can be transferred at 
instance of person who started the case. 

A person at whose instance a criminal case is 
lodged is a party interested within the 
meaning of cl. (3) and cl. (8) of S. 526, 
Cr. P. C„ and is entitled to apply for transfer 
of the case, but his rights are subordinate to 
those of the Crown ; in other words if the 
Publid Prosecutor or the person who is 
conducting the prosecution on behalf of the 
Crown is unwilling to have the case transferred, 
the person at whose instance the case was 
started, has no power to get the case 
transferred. In re : Abdul Naseer. 

39 Cr L. J. 33 : 

171 1. C. 934 : 1937 A. L. J. 845 : 10 R. A. 349 ! 
1937 A. W. R. 729 : A. 1. R. 1937 All. 664. 

S. 526 (4) — Affidavit — Penal Code 

Ss, 191, 193, false .statement in, effect of. 

A person making a false statement in an 
aflldavit filed in support of an application for 
transfer of a criminal case as required by the 
provisions of S. .520 (4), Cr. P. C., is guilty of 
an offence under S. 191, Penal Code. Sanwal 
V. Emperor. 28 Cr. L. J. 133 . 

99 I. C. 341 : A. I. R. 1927 Sind 113. 

S. 526 (6-A) -Costs. 

Costs under S. 526 (0-A) cannot be granted 
when the application is not frivolous or 
vexatious. Rodle v. Emperor. 

150 I. C. 1095 : 7 R. L. 91 : 36 P. L. R. 240 : 

A. I. R. 1934 Lah. 516. : 

^ — S. 526 (6-A)— Ground— TF/mt is not — ; 

Subordination to officer making complaint. 


The fact that the Magistrate trying a case is 
ubordinate to the olficer who has made the 
dmplaint is no ground for transferring the 
ase from his Ille, Wasudeo v. Emperor. 

26 Cr. L. J. 1425 (a) : 

89 1. C. 897 : A. I. R. 1925 Nag. 433. 


S. 526 (6) (a)— Scope. 

The word “ person ” in S. 520 (0) (a), Cr. P. C. 
includes the Local Government. There is no 
cast-iron rule in the Common Law of England 
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ffiat the Crown neither receives nor pays costs 
Exceptions may b.c grafted upon this rule by 
local statute and the peculiar circumstances 
of the case may also necessitate a departure 
I from the said rule. Emperor v. Kanver Sen. 

123 I. C. 330 : 1930 A. L. J. 209 ?S2 All.' 263 • 
A. I. R. 1930 All. 206. 

S. 526 (6) (a) — Scope of. 

When application is vexatious and made with 
a view to cause delay or hinder course of 
justice, order under S. 526 (6) (a) should be 
passed. Sadasheo Suryabhanji Kunbi v 
Emperor. 34 Cr. L. J. 1035 

- 145 I. C. 445 : 29 N. L. R. 338 : 6 R. N. 50 ■ 

A. I. R. 1933 Nag. 201.’ 

S. 526 (8) —Adjournment— Trans/er, 

application for — Magistrate, duty of. 

Under Sub-s. (8) of S. 526, Cr. P. C., a 
Magistrate is bound, when an application is 
made by an accused person for adjournment of 
the case in order to enable him to make an 
application for transfer, to adjourn the case 
at once. It is not competent to the Magistrate 
after such an application has been made to 
record any evidence at all. Sartaj Singh v. 
Emperor. 26 Cr. L. J. 139 ; 

83 I. C. 699 : 22 A. L. J. 430 : 
A. I. R. 1924 All. 533. 

S. 526 {8)— Adjournment — Sessions trial 

— Application for adjournment — Application 
made after reading the charge. 

For the purposes of S. 526 (8), Cr. P. 0., the 
hearing or trial must be taken to include all 
the proceedings taken to determine a case, 
and the first step in the hearing at a 
Sessions trial is the reading and explaining 
of the charge to the accused. Where, at a 
Sessions trial, the accused applied for an 
adjournment under S. 526 (8), to enable him 
to apply for a transfer of the case after 
the charge was read out and explained to him : 
Held, that this was not an application made 
before the commencement of the hearing and 
that the Court was not bound to grant the 
adjournment. Kali Mudaly v. Emperor. 

12 Cr. L. J. 271 : 
10 I. C. 380 : 1911 2 M. W. N. 311. 

S. 526 (8) — Adjournment. 

When before the commencement of the hear- 
ing, an application is made to a Magistrate 
under S. 520 (8), Cr. P. C., to adjourn the case 
for the purpose of enabling a party to apply to 
the High Court for transfer, the Magistrate 
is bound to postpone the hearing of the case, 
and his refusal to do so, renders the subsequent 
proceedings voidable, if , not void. The pro- 
ceedings may, however, go on until they arrive 
at a stage from which if the proceedings are 
carried on further, the accused might be pre- 
judiced in his defence. Kali Charan Ghose v. 
Rajjab All. 3 Cr. L. J. 477 : 

10 C. W. N. 793 : 3 C. L J. 637. 

S. 526 {8)~Adjournment. 

Where . there are several accused, all the 
accused are hot one by one entitled to have 
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himself prejudiced to go first to the District 
Magistrate; Muneshar v. Raghttbir. 

14 Cr. L. J. 555 ; 
21 1. C. 155 : 11 A. L. J. 741. 

S. 528 — Practice, 

Where the Magistrate himself considers that 
the case is a fit one to give the accused an 
opportunity to show cause against an order 
under S. 528, no order should be passed unless 
the accused has had sufficient time to make 
an effective representation in the matter. 
But Mahomed v. Allahdino. ' 

13 Cr. L. J. 32 : 
13 I. C. 224 : 5 S. L. R. 190. 

S. 528— Procedure— Trans/er of case— 

Formal application for transfer, neeessity of — . 
Nature of transfer proceedings. 

Though a District Magistrate can transfer a 
case sito moto, yet when action is taken at the 
instance of a party, a proper application 
should, as a rule, be insisted upon, specially 
'when allegations are made against the trial 
Magistrate. The functions of the District 
Magistrate under S. 528, Cr. P. C., which em- 
powers him to transfer cases from the Courts 
of the Magistrates subordinate to him, are 
judicial functions and must consequently be 
exercised with due observance of the proce- 
dure and formalities which have to be followed 
in all other judicial matters. He must be 
moved by a proper application, openly pre- 
sented in Court by the aggrieved partj' per- 
sonally or through a person duly authorised by 
him for the purpose. Gowardhan Das Kapur 
V. Abbas AIL 31 Cr . L. J. 257 : 

121 1. C. 374 ; A. I. R. 1930 Lah. 168. 

S. 528— Pronouncing of Judgment. 

The pronouncing of judgment is not a part 
of the enquiry or trial, and therefore, where a 
Magistrate is transferred after he has com- 
pleted the trial but before pronouncing judg- 
ment, the case cannot be transferred to him 
for the purpose of pronouncing judgment, how- 
ever convenient this course may be in prac- 
tice. In re : Murugappa Thevan, 

37 Cr. L. J. 223 ; ' 
160 1. C. 104 : 1935 M. W. N. 1281 : 
43 L. W. 257 : 70 M. L. J. 244 : 

8 R. M. 305 ; A. I. R, 1936 Mad. 163. 

— S. 528 — Record of reasons. 

An order of a transfer of a criminal case, even 
for the ends of justice, must be for recorded 
reasons. Venkatachalam Chetty v. Chairman, 
Municipal Council. 16 Cr. L. J. 626 : 

30 I. C. 450 : A. I. R. 1916 Mad. 657. 

S. 528 — Record of reason. 

It is also necessary that the iMagistrate should 
record his reason for the transfer so as to bring 
out the fact that it was not an autocratic 
move or an arbitrary order but was a judicial 
pronouncement, in view of. the peculiar facts 
of the case with the object of meeting the ends 
of justice. Jageshar v. Emperor. 

■ , 31Cr.L.J. 30: 

120 I. C. 261 : 1930 A. L. J. 148 ; 

A. I. R. 1929 All. 932. 
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S. 528 — Record of reasons— Duty of 

Magistrate. 

Where a Magistrate transfers a case from one 
Court to another, he must hear the opposite 
party and give his reasons for passing the 
order of transfer. Ahmad Chidhir v. Chellaram 
Tekchand. ' 37 Cr. L. J. 545 : 

161 1; C. 939 (1) : 8 R. S. 162 (1) : 

I A. I. R. 1936 Sind 42., 

: — S. 528 — Record of reasons— Omission, 

effect of. 

The order of a District Magistrate transferring 
a ease under S. 528, Cr."?. C. without recording 
reasons for the transfer is bad and is liable to 
be set aside. Sardara v. Emperor. 

24 Cr. L. J. 187 : 
71 I. C. 603 ; 5 L. D. J. 230 : 
A. I. R. 1923 Lah. 380; 

S. 528 — Record of reasons— Transfer 

of case — Omission to record reasons for transfer 
— Irregularity — Magistrate transferring to his 
own file. 

The omission of a Magistrate, transferring 
a case under S, 528, Cr. P. C. to record his rea- 
sons for doing so is only an irregularity and 
is not a sufficient ground for setting aside the 
order of transfer unless it is shown to have 
prejudiced a party to the proceedings. A 
Magistrate authorised, under S. 528, to transfer 
a case is competent to withdraw it to his own 
file. In re: Susai Lazar Fernandes. 

.9Cr.L.J.310: 
1 I. C. 553. 

S. 528 —Record of reasons by reference 

to other papers. 

Giving reasons by reference to other papers 
is not proper. But High Court does not inter- 
fere if order is not capricious' or- arbitrary. 
TJdhomal Karmumal v. Majnibai Vdhomal. 

34 Cr. L. J, 861 ; 
144 I. C. 881 ; 6 R. S. 14 ; 
A. I. R. 1933 Sind 205. 

S. 528 — Record of reasons, effect of 

omissions. 

Mere omission to record reasons as required 
by S. 528 (3) does not necessarily invalidate 
the subsequent proceedings. Asarain v. Bhagi- 
rathi. 12 Cr. L. J. 437 : 

11 I. C. 621 : 7 N. L. R. 97. 

S. 528 — Scope of. 

Discretion to transfer is not fettered. But 
there must be reason for transfer and they 
must be satisfactory from point of view of 
principle — Previous knowledge instead of being 
qualification is disqualification. Shantaram 
Sharma v. Kanai Lai Jatia. 

35 Cr. L. J. 597 (b) : 
148 I. C. 121 ; 58 C. L. J. 214 : 
6 R. C. 426 : A. I. R. 1934 Cal. 137. 

— S. 528 — Transfer, legality. 

A transfer under S. 528, Cr. P. C., is not illegal 



§146 


8145 ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 526 

under S. 526 (8) 'is or is not a party within 
the meaning of that Sub-section, the safe 
course for him is to grant an adjournment of 
the case because if he refuses the adjourn- 
ment and it is afterwards found that such 
person is ‘ party’ within the meaning of S. 620 
(8), all proceedings from tlicdateof .. refusal 
would be illegal. Om Radhc v. Emperor. 

40 Cr. L. J. 803 : 

183 I. C. 460 : 12 R. S. 55 : 

A. I. R. 1939 Sind 238. 

— S. 526 (8) — Dul;/ of Magistrate to 

adjourn — Accused notifying his intention to 
apply for transfer — Magistrate's refusal to ad- 
journ, effect of, on subseqttcnt proceedings. 

Under S. 520 (8), Cr. P. C., when an accused 
notifies to the Court before which his case 
is pending his intention to make an applica- 
tion for transfer, it is the duty of the ftlagis- 
trate to grant an adjournment ; he has no 
power to proceed with the hearing of the 
case until a reasonable postponement has 
been granted. Ghulam Rasul v. Emperor. 

29 Cr. L. J. S36 : 

109 I. C. 60 : A. I. R. 1928 Lah. 850. 

S, 526 (8) — Duly of Magistrate to ad- 
journ nolificalion of intention to apply tor 
transfer. 

Flagrant disobedience of the statutory 
mandate contained in Cl. (8) of S. 526, 
Cr. P. C., that a Magistrate shall adjourn a case 
if the accused notifies his intention to make an 
application for transfer under the section, is 
.sulllcient to entitle the accused to obtain a 
transfer of the case. Walidad Khan v. 
Emperor. 29 Cr. L. J. 671 : 

110 I. C. 223 : 26 A. L. J. 1321 : 

A. I. R. 1928 All. 660. 

S. 526 (8) — Grounds— Rc/«sal to ad- 
journ — Bona fide mistake of law by Magistrate 
— Whether good ground for transfer — Acciiscd 
absent — Plea of illness disbelieved— Application 
for adjournment refused — Held, case should be 
transferred. 

A bona fide mistake of law on the part of 
a Magistrate is not a good ground of trans- 
fer. Similarly, no appreliension should arise 
from the ordinary acts of the Magistrate 
performed in the course of a case even if the 
decision is against the accused. Where the 
accused who remained absent for some time 
on the plea of illness but the Magistrate 
disbelieved the plea and did not accept the 
medicel certificate produced by them^ and the 
application for adjournment under S. 520 (8) 
was also refused ; Held, that a flagrant dis- 
obedience of the obligation to adjourn the 
case, under S. 520 (8) was sufficient reason 
for granting a transfer and although the 
disobedience in the present case may have 
been inadvertcfkt, yet in view of the fact 
that the accused declared that they would 
not claim a de novo trial, the case should be 
transferred. Naraycn v. Bala. 

37 Cr. L. J. 1146 ; 

165 I. C. 425 ; 9 R. N. 78 : 

A. I. R. 1936 Nag. 146. 


Cr. P. CODE (1898), S. 526 

S. 526 (8) — Grounds — Refusalio adjourn 
—Opportunity of applying to High Court for 
transfer, to be given to accused— Re-trial. 

Where the accused notified, when the trial 
was about to begin, their intention to apply for 
transfer of the ease and asked for an adjourn- 
ment, and the Magistrate refused to grant it, 
urgently proceeded with the case and convicted 
and sentenced the accused, but it was found 
that the adjournment could not have been 
i asked for earlier > Held, that the Magistrate 
ought to have under S. 526 (8), Cr. P. C., grant- 
ed the adjournment so as to allow the accused 
an opportunity of making an application for 
transfer before the High Court : Held, also, 
that the case should be sent for re-trial to 
some other Magistrate. Ramanand Singh v. 
Emperor. IS Cr. L. J. 507 : 

24 1. C. 595 : 1 O. L.J. 218. 

— ; S. 526 (8) — Miscellaneous — Intimation 

of intention to move for transfer after case is 
closed but before judgment is pronounced — Magis- 
trate not bound to adjourn case — "Trial,'' mean- 
ing of. 

The word ‘trial,’ as used in the Cr. P. C., does 
not include the pronouncing of judgment. A 
Magistrate’s refusal to adjourn a case when an 
application is made to him after the case is 
closed but before the pronouncing of the 
judgment, for stay of proceedings with a view 
to obtain an order for transfer of the case, does 
not, therefore, violate the provisions of S, 526 
(8), and will not invalidate the trial. Public 
Prosecutor, Madras v. Chockalingam Ambalam. 

30 Cr. L. J. 908 : ' 

118 I. C. 274 ; 29 L. W. 108 : 

1929 M. W. N. 60 : 52 Mad. 355 : 

56 M. L. J. 216 : 1. R. 1929 Mad. 770 : 

A. I. R. 1929 Mad. 201. 

S. 526 (8) — ‘Party,’ meaning of. 

The word “party” within the meaning of 
S. 52G (8), Cr. P. C., does include an informant 
under S. 107. Om Radhe v. Emperor. 

40 Cr. L. J. 803 ; 

183 I. C. 460 : 12 R. S. 55 : 

A. I. R. 1939 Sind 238. 

S. 526, Cl. (8)— Refusal of application, 

effect of — Trying Magistrate transferred after 
framing charge — Case transferred by the District 
Magistrate to his own file— Application for ad- 
journment made to the District Magistrate. 

After the charges had been framed against 
the accused under Ss. 147, 380 and 448, Penal 
Code, the trying Magistrate was transferred 
from the district. On the District Magistrate 
taking up the case, an application, purporting 
to be under S. 526, Cr. P. C., was made on 
behalf of the prosecution for the adjournment 
of the case, in order that the prosecution might 
move the High Court for a transfer of the case. 
The District Magistrate rejected the applica- 
tion, and proceeding with the hearing of the 
case, acquitted all the accused : Held, that 
the application should not have been rejected. 
S. 526 (8) was intended to apply to a case of 
this kind and to apply to a case in which an 
application for transfer is made at the very 
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Ss. 528, 556 — ^Duty of Magistrate — 

' TTatisfer of case — Disqualification of Magis- 
trate. 

The accused applied to the District Magis- 
trate, under S. 528, Cr. P. C., to transfer the 
case from the Magistrate of the second class 
before whom he was being tried, on the 
ground that .the latter was corrupt and had 
demanded money from him. The District 
Magistrate, after inquiry, found that the 
allegation %vas false and rejected the applica- 
tion. The Magistrate then applied for leave 
to prosecute the accused and at the same 
time proceeded with the trial, which had been 
stayed, and convicted the accused : Held, the 
Magistrate after he had sent in his applica- 
tion for leave to prosecute the accused 
should have taken the further orders of the 
District Magistrate as to whether he was to go 
on with the ease, but that accused was not 
entitled to a fresh trial as he had endeavoured 
to procure the transfer by making a charge 
found to be false. Ram Lall v. Emperor. 

1 Cr. L. J. 735 : 

2 L. B. R. 220. 


Ss. 528, 488 — Withdrawal by District 

Magistrate — Transfer or withdrawal of mainten- 
ance proceedings by District Magistrate during 
iddat — Right of divorced Muhammadan wife to 
claim. 

A District Magistrate is competent under 
the very general terms of S. 528 (1), 

Cr. P. C., to transfer to his own Court the 
maintenance proceedings, under S. 488 of the 
Code, pending before a Magistrate subordinate 
to him. A divorced Muhammadan wife is entitl- 
ed to be awarded maintenance during the 
period of her iddat. Ghulam Rukia v. Niaz Ali. 

2 Cr. L. J. 40 : 

5 P. R. Cr. 1905 : 6 P. L. R. 335. 


^S. 528 (1) — Ex parte order. 

An c® parte order under S. 528, Cr. P. C., 1 
not illegal because made ex parte, but ordinaril 
an order under Cl. (l) of that section ough 
not to be made on application of either party 
without giving the opposite party whether, h( 
be complainant or accused, an opportunity o 
showing cause against it. Ma Hnit v. Mauni 

lCr.L.J.549 
15 U. B. R. 1904 1st Qr. Cr. P. C 

-S. 528 (1) — 'Case,’ meaning of. 

The word “case” in S. 528 (1), Cr. P. C 
includes a proceeding upon a complaint a< 
soon as the ^ complaint has been received 
by the Magistrate who takes cognizance oi 
offence complained of. Asaram v. Bhagirathi 

12 Cr. L. J. 437 
11 1. C. 621 : 7 N. L. R. 97. 


S. 528 (1) — Scope of. 

Powers of transfer of the Sessions Judge a 
expressly set out in S. 528 (1), it is impossib 
to allow any further "inherent” powers < 
transfer. Daulal Ram v. Emperor. 

33Cr. L.J. 158 
135 1. C. 252 : 1931 A. L.J. 591 
I. R. 1932 All. 76 
A. I. R. 1931 All. 43' 
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S. 528 (2)— Jurisdiction. 

While it is true the District Magistrate has 
not appellate jusisdiction under S. 528 (2), 
Cr. P. C., he has a concurrent jurisdiction, 
and that jurisdiction is not barred merely 
because it has been exercised by the Sub- 
Divisional Magistrate in the first instance. 
Sugnomal Tahilram v. Phatandas Relumal. -J. 

38 Cr. L.J. 133 (b) : 
166 I. C. 83 (2) : 9 R. S. 120 : 
30 S. L. R. 327 : A. I. R. 1936 Sind 237. 

— S. 528 (2). -Notice — Transfer of case. 

The rule that notice should be given before 
a criminal case is transferred at the 
instance of a party does not apply when the 
District Magistrate siio moltt withdraws it to 
his own file or transfers or re-transferj it 
from one Court to another Court under his 
control. Abdulla v. Emperor. 

11 Cr. L. J. 150 : 
4 I. C. 1025 : 35 P. W. R. 1909 Cr. : 

3P.R. 1910Cr. 

S. 528 (2)— Notice, object of — Transfer. 

without notiee to accused, legality of — Practice of 
Madras High Court. 

Although S. 528 (2), Cr. P. C., does not in 
terms require that notice shall be given to 
the accused when an application for transfer 
that concerns him is made, the practice of 
I the Madras Courts is to hold that it is 
advisable in the interests of justice that an 
opportunity should be given to the accused 
to show cause why the transfer should not 
be made and an order of transfer without 
such notiee to the accused is liable to be set 
aside by the High Court. In re : Kamatchi 
Ammal. 30 Cr. L. J. 1043 : 

119 I. C. 385 : 30 L. W. 401 : 
1929 M. W. N. 265 : 
I. R. 1929 Mad. 929 : 
A. I. R. 1929 Mad. 511. 

S. 528 (2) — Power of District 

Magistrate — District Magistrate, whether 
Appellate Court. 

The provisions of S. 528 (2), Cr. P. C., provide 
that the District Magistrate and the Sub- 
Divisional Magistrate shall have equal 
1 authority in withdrawing cases from a 
Subordinate Magistrate. The District Magis- 
trate, therefore, cannot exercise powers of an 
Appellate Court as regards orders passed by 
the Sub-Divisional Magistrate. Kishori Lai v. 
Emperor. 30 Cr. L. J. 654 ; 

116 I. C. 751 : 1. R. 1929 All. 607 : 

A. I. R. 1928 All. 546. 

S. 528 (3)— Record of reasons —EjgTect 

of omission. 

Under S. 528 (3) ‘ reasons ’ for transfer should 
be recorded, but omission to record reasons 
does not necessarily vitiate the order of 
transfer and the superior Court can call for 
the reasons. Abdullah v. Emperor. 

11 Cr.L. J. 153 ; 

4 I. C. 1025 : 35 P. W. R. 1939 Cr. : 

3P. R..1910 Cr. 
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— S. 528 — Applicability. 

S. 52S of the Code hns no application to 
proceedings submitted to a Sub-Divisionnl 
jlagislratc by n Second Class Magistrate 
under S. 3-lfl, A’mperor v. Viunf/aU Nawt/ntt 
'irle. 16 Cr. L. J. 273 : 

28 1. C. 321 : 38 Bom. 719: 
16 Bom. L. R. 598 : 
A. I. R. 1914 Bom. 217. 

S. 528 — ‘ Costs’, if can be aioardcd. 

A Magistrate has no power to aAvard costs 
in application under S, .ViS, Cr. 1*. C. District 
Magistrate, Knrnool v. Chandra Tirnnia! Iteddy. 

40 Cr. L. J. 46 : 
178 !. C. 126 (2) : 48 L. \V. 381 ; 
(1938) 2 M. L. J. 531 (i;: 
1938 M. W. N. 1105 (1) : 11 R. M. 413 .• 
A. I. R. 1938 Mad. 909. 

— S. 528 — Duty of District Magistrate i 

— Principles to be follorccd—Casc ready for 
argument — Whether expedient to transfer. 

Although S. 528, Cr. P. C., docs not fix the 
limit of lime within which the transfer 
application is permitted as .S. .520, Sub-s. 8 
docs, still the District Magistrate is bound to 
act generally on the principle underlying 
S. 520. If it is not open to a jiarty to move 
the High Court for transfer of a criminal 
ease after the defence closes its ease a fortiori 
it would not be open to him to do so by 
applying to the District Magistrate. It is 
inexpedient to transfer the ease when it is 
mature for judgment unless it be for purely 
administrative reasons. Fakira v. Goma. 

37 Cr. L. J.861 : 
163 I. C. 694 ; 18 N. L. J. 279 : 

9 R. N. 15. 

S. 528— Dub/ of Magistrate — 2'ransfcr 

— Magistrate, having little time to dispose of 
ease, whether good ground for transfer. 

Although a District Magistrate has very wide 
powers of transfer conferred upon him by 
S. 528, Cr. P. C„ he must, in the exercise of 
these powers, act in a judicial manner and not 
capriciously or arbitrarily. The fact that a 
Magistrate berore whom a case is pending is 
also the Treasury Ollieer and has very little 
time at his disposal by virtue of his duties 
as a Treasury Ollieer is not a suificient reason 
for directing a transfer of the ease from his 
Court. Ghulam Mohiuddin v. Emperor. 

20 Cr. L. J. 402 ; 
51 I. C. 162 : A. I. R. 1919 Pat. 250. 

S. SZH—Duty of Magistrate of superior 

jurisdielion -Transfer, order of, by competent 
Magistrate— Cancellation of order by superior 
Magistrate xcilhout mtiec to party xoho obtained 
original order, legality of. 

\Yhcn n complainant has obtained from a . 
competent Magistrate an order of transfer of 
a case made after hearing both the partic.s, 
a Magistrate of superior jurisdiction should 
not cancel the order and re-transfer the ease 
to the original Magistrate without hearing the 


Cr. P. CODE (1898), S. 528 


eoinjilainant in support of the order of transfer. 
In re : Manikkam Pillai. 22 Cr. L. J. 199 : 

60 I. C. 55 (a) : 12 L. W. 633 : 
1920 M. W. N. 767 : 39 M. L. J. 714 : 

A. I. R. 1920 Mad. 740 (1). 

S. 528 — Ground for transfer — 

Transfer of ease— Magistrate having expressed 
opinion in previous ease, xohether suJJIcicnl 
ground for transfer. 

The opinion e.xprcsscd by the Magistrate in 
n previous ease in which the accused was 
tried and convicted on a separate and 
distinct charge, is in itself no ground for the 
transfer of the ease. Hayat Khan v. Emperor. 

19 Cr. L. J. 121 (b) : 
43 I. C. 409 : 4 P. L. W. 21 : 
A. I. R. 1918 Pat. 165. 

S. 528 — ^Jurisdiction— Order for trans- 
fer made by Sub-Divisional Magistrate. 

A District Magistrate cannot set aside an 
order of Irnnsfer, passed by a Sub-Divisional 
Magistrate. Iltaf Husain v. Emperor. 

13 Cr. L. J. 782 : 
17 I. C. 414. 

; — S. 528— Jurisdiction— Transfer of case 

by District Magistrate— Delay, xohether ground 
for transfer. 

Accused was being tried before a Subordinate 
Magistrate for offences under Ss, 500 and 504, 
Penal Code. On an application under S. 528* 
Cr. P. C., the District Magistrate transferred 
the ease to his own file on the grounds that no 
offence under S. 500 was disclosed, that the 
offence under S. 504 was triable summarily and 
that trial before the Subordinate Magistrate 
had already become protracted: Held, (l) 
that it was for the Subordinate Magistrate to 
determine whether a case under S. 500 or 604, 
Penal Code, was made out and that the District 
Magistrate was not at that stage competent 
to decide whether an offence under S. 500 
was or was not eommilted ; (2) that delay in 
disposing of the ease could not be a ground for 
taking action under S. 528. Jewraj Rantjidas 
V, Dullavji Iloioji. 19 Cr. L. J. 119 ; 

43 I. C. 407: 1918 Pat. 78: 

A. I. R. 1918 Pat. 152. 

S. 528 — Jurisdiction— Transfer of case 

by Magistrate of co-ordinate jurisdiction. 


AVhcrc a Magistrate acts on his own initiative 
in Iranslcrring a case, his order is not vitiated 
by the fact that another Magistrate of co- 
ordinate authority had refused it, t but if he 
examines the reasons given by the co-ordinate 
authority and finds that that authority is 
wrong, his interference must be deemed to be 
by way of appeal which he has no jurisdiction 
to entertain, and the order of transfer must 
be set aside. Narayatiasamy Aiyar v, Kitppu- 
samy Aiyar. 18 Cr. L. J. 57 : 

37 I. C. 41 : 5 L. W. 372 : 
A. I. R. 1918 Mad. 1366. 


_S. 528 — .Jurisdiction of District Magis- 
trate to transfer— Case remanded by Sessions 
.Judge— Notice to accused person. 

The District Magistrate has no jurisdiction to 



8168 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


8164 


Cr. P. CODE (.1898), S. 529 
— -S. 529 —Miscellaneous. 

Power to take cognizance and power to 
dismiss a complaint go together. Chunnti 
Sonar v. Kripa Sanhar Misra 34 Cr. L>. J. 923 : 

145 I. C. 280 : 6jR. P. ISO- 
'S. 529 — Omission to explain accus- 


ed's right to benefit of doubt — Trial, whelker 
vitiated. 

The omission to tell the Jury that the 
accused is entitled to the benefit of any 
reasonable doubt is not a misdirection 
vitiating the trial, though, as a matter of 
practice, it is as well to always end the 
charge with these words. Bahimbeg v. Emperor. 

11 Cr. L. J. 217 : 

92 I. C. 169 : 7 N. L. J. 208 : 

A. I. R. 1925 Nag. 154. 

S. 529 — ^Transfer of case by Magis- 
trate not authorised to transfer — Irregularity 
covered by S. 529. 

Transfer by a Sub-Divisional Magistrate of 
a case under S. 192 when the case has 
already been transferred to him by the Dis- 
trict Magistrate is a mere irregularity covered 
by S. 529. Yusuf Alt Khan v. Emperor. 

21 Cr. L.J.96 : 

54 I. C. 496 : A. I. R. 1920 Pat. 518. 

S. 529 (a). 

S. 529 (a) saves the proceedings before a 
JIagistrate taken on a complaint of which 
cognizance is taken without authority ; but 
this will not have the effect of making the 
complainant liable for prosecution for a false 
complaint by reason of the Magistrate’s 
having taken cognizance of it without power 
to do so. Bengal Gope v. Emperor. 

27 Cr. L. J. 704 : 

94 I. C. 896 : 7 P, L. T. 335 : 5 Pat. 447 : 

A. I. R. 1926 Pat. 400. 


S. 529 (e) —Irregularity — ’Erroneously 

and in good faith.’ 

Magistrate erroneously but in good faith 
taking cognizance of case he is not em- 
powered to take cognizance— Proceedings are 
not vitiated. Chuni Lai v. Emperor. 

34 Cr. L. J. 761 
144 I. C. 380 : 1933 A. L. J. 735 
I. R. 1933 All. 426 
A. I. R. 1933 All. 399, 

--Ss.529 (e),530 (k), 531— FaUure of 

'justice — Proceedings mrongly held. 

Unless it appears that proceedings wrongly 
held have, in fact, occasioned a failure of 
justice, they ought not to be set aside. 
Lain Obandra v. Emperor. 13 Cr. L.J. 433 • 
15 I. C. 65 ; 39 Cal. lioi 

“ ; S. 529 (f) — Applicability of— Case Irans- 

ferred to Magistrate, First Class— Such Magis- 
trate transferring case to Third Class Magistrate 
— Tn'al of case by Third Class Magistrate, legal- 

® of the First Class to 

‘?iih TT ^ been transferred - by a 

Sub-Divismnal Magistrate, in his turn! 


Cr. P. CODE (1898), S. 530 

erroneously but bona fide believing that he 
has power to do so, transfers that case to 
a Magistrate of the Third Class, S. 529(/), 
Cr, P. C., applies and the trial of the case 
by such Third Class Magistrate is not in- 
validated. Hasan Alt v. Emperor. 

30 Cr. L.J. 467 
. 115 I. C. 399 : 30 Bom. L. R. 653 
I. R. 1929 Bom. 303 
A, I. R. 1928 Bom. 286 


S. 530. 

See also Cr. P. C., 1898, Ss. 190, 263. 

S. 530 — Conviction — Bench of Magis- 
trates, conviction by — Quorum, whether necessary 
— Each member whether bound to hear whole evi- 
dence. 

For a conviction by a Bench of Magistrates to 
be legal, it must be by a quorum of the 
Magistrates as required by the rules, each 
member of which has heard the whole evidence 
in,the case. Emperor v. Nihchal. 

20 Cr. L. J.769 (b); 

53 I. C. 609:13 S. L. R. 166; 

A. I. R. 1919 Sind 66. 

S. 530 —Conviction by Bench of 

Magistrates, some of whom not hearing evi- 
dence, 

A conviction by a Bench of Magistrates, some 
of whom have not hehrd the evidence is 
vitiated and must be set aside. In re ; Subra- 
mariia Ayyar. 16 Cr. L. J. 489 : 

29 I. C. 329 : 38 Mad. 304 : 

A. I. R. 1916 Mad. 810. 

S. 530— Irregularity — According to 

prosecution evidence case under Ss. 148, 395, 
Penal Code — Conviction by Second Class Magis- 
trate under S. 147, 379 — Trial, validity of. 

Where the prosecution evidence discloses a 
case under Ss. 148 and 395, Penal Code, which 
a Second Class Magistrate is not empowered to 
try, but the Magistrate tries and convicts the 
accused bona fide under Ss. 147 and 379, Penal 
Code, without any objection by or prejudice 
to the accused, the trial is irregular but not 
void. Balgabind Thakur v. Emperor. 

27Cr.L. J. 1017: 

^ 96 I. C. 873 : 7 P. L. T. 496 : 

A. I. R. 1926 Pat. 393. 

-S. 530 — Order of Appellate Court 


without jurisdiction— Fold proceedings— Duty 
of High Court in revision. 

The accused was convicted of an offence under 
the Burma Municipal Act and sentenced to pay 
a fine of Rs. 20 by a First Class Magistrate. 
He applied for revision to the Sessions Judge, 
who treated the application as an appeal and 
reversed the conviction, although no appeal 
lay and the order was not one Jthat he could 
have passed in revision : Held, that as tbe 
Sessions Judge was not authorized by law to 
try the appeal, his order was void, but, held 
further, that an order which is void for want 
of jurisdiction must nevertheless be regarded 
as valid unless and until it is set aside by a 
Court of competent jurisdiction. Held further, 
that it is not imperative on the High Court 
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— ; — — S. 528 — Notice —Transfer of case by 
Dislricl Magistr.ale — Absence of notice to opposite 
pnrtxj, effect of. 

A transfer of a case by a District Magistrate 
■without notice to the opposite party though 
not proper is not illegal. Rahm Chani v. Pazal 
Nlahi. 28 Cr. L. J. 38 : 

99 I. C. 70 ; A. I. R. 1927 Lah. 80. 

S. 528 — Notice — Transfer of case— 

Notice to opposite parly, whether mandatory— 
Magistrate not competent to try one of two offences 
mentioned in complaint — Trial of one case— Pro- 
secution evidence closed. 

The omission to issue a notice upon the ac- 
cused before ordering the transfer of a case 
against him, though not illegal, is certainly 
irregular. S. 528, Cr. P. C., -which is general 
in its terms empowers a Magistrate to make an 
order of transfer only after issuing notice to 
the person affected, and although, as a rule of 
practice, it is desirable that notice should be 
issued, the law is not mandatory upon the 
point and the omission to issue notice is in 
itself not a reason for setting aside an order 
of transfer. Gobind Swain v. Emperor. 

25 Cr. L. J. 1385 : 

83 I. C. 345 : 1923 Pat. 47 : 2 Pat. 333 ; 

A. 1. R. 1923 Pat. 228. 

S. 528 — Notice — Transfer of case — 

Notice to opposite party, whether necessary — 
Procedure. 

An order under S. 528, Cr. P. C., transferring 
a case from the Court of one Magistrate to that 
of another is not illegal merely because it is 
made without notice to the other party. The 
question of notice is one of propriety rather 
than of legality, and should be decided on the 
facts of each particular case. Where a case, 
which had been pending before a Magistrate 
for two months and eleven hearings and in 
which charges had been framed, was transferr- 
ed on the motion of the accused without notice 
to the complainant : Held, that the order of 
transfer was improper and should be set aside. 
In re : Hawaji Sakharam Mhalaskar. 

20 Cr. L. J. 320 ; 

50 I. C. 496 ; 21 Bom. L. R. 276 : 

A. I. R. 1919 Bom. 161. 

S. 528— Object of. , 

It is not the object of S. 528, Cr. P. C., that 
a case should be transferred merely because it 
is going against a particular party. Where, 
therefore, a complaint alleges two offences one 
of which the Magistrate is not competent to 
try, and the prosecution evidence in the one 
triable by the Magistrate is practically closed, 
no transfer of the case should be ordered, as it 
-is open to the complainant after the disposal 
of the case, which is being investigated by the 
Magistrate, to move the officer empowered to 
take cognizance thereof to proceed with the ' 
trial of the charge under the other offence. | 
Gobind Swain v. Emperor. 25 Cr. L. J. 1385 ; i 
83 I. C. 345 : 1923 Pat. 47 : 2 Pat. 333 : 1 

A. I. R. 1923 Pat. 228. j 

— • S. 528 —Order of transfer. j 

Setting aside — High Court cannot disregard I 


Cr. P. CODE (1898), S. 528 

circumstances of case. Shnniarnm Sharma v. 
Kanai Lai Jalia. 35 Cr. L. J. 597 (b) : 

148 I. C. 121 : 58 C. L; J. 214 ; 
6 R. C. 426 : A. I. R. 1934 Cal. 137. 

~ S. 528— Power of District Magistrate 
Transfer of criminal case — Sub-Divisional 
Magistrate, refusal of. 

The fact that a Sub-Divisional Magistrate 
has refused to transfer a case at the request of 
a party does not preclude a District Magistrate 
from making an order of transfer on his own 
initiative. The distinction drawn between 
orders passed by a District Magistrate suo motu 
and orders passed on petitions by parties is 
without foundation. Santhappa Seihuram v. 
Govindaswamy Kandiyar. 18 Cr. L. J. 335 ; 
38 1. C. 447 : 5 L. W. 501 : 21 M. L. T. 281 : 
40 Mad. 791 ; A. 1. R. 1918 Mad. 1122. 

;; S. 528 — Power of High Court to 

interfere — Order of transfer — Apprehension of 
want of fair and impartial trial — Inconvenience 
of accused. 

Although it is not the practice of the High 
Court to interfere with an order under S. 528, 
Cr. P. C., made by a lower Court in the 
exercise of its jurisdiction, still it will interfere 
when there are reasons for interfering with the 
order of transfer. The convenience of the 
accused must be regarded in considering the 
question whether a fair and impartial trial is 
likely to be held. Jagdamba Sahay v. Emperor. 

29 Cr. I. T 373 • 
108 I. C. 329 : A. I. R. 1928 Pat. 347! 

S. 528 — Power of High Court to interfere 

— Order of transfer without giving reasons and 
before issuing notice to other side — Legality. 

When the District Magistrate transfers a case 
from one Honorary Magistrate to another, and 
no reasons for the transfer are given in the 
order and no notice has been issued to the 
other side before the order is passed, the order 
although irregular, may not be wholly illegal. 
But the High Court can interfere in revision 
even with a legal order where it appears just 
to do so : Held, the order was unstisfactory 
and as there was nothing to show that the 
discretion of the lower Court was exercised 
properly, and that the other side ought to be 
given a chance, to advance its objections, the’ 
order of transfer should be set aside. Chotemiya 
V. Asrafmiya. 37 Cr. L. J. 1006 : 

164 I. C. 692 ; I. L. R. 1936 Nag. 87 : 
9 R. N. 23 (1) : A. I. R. 1936 Nag. 181. 

^ S. 528— Practice— Trans/er of case— 

Case triable by Sessions— Grounds of transfer — 
Magistrate making inquiry expressing strong 
views or to be called as witness. 

Where a case is triable by the Court of 
Sessions, it is no ground for transfer of a case 
that the Magistrate inquiring into the offence 
had expressed certain strong views against a 
party or that he -was going to be called as a 
witness. When an order of transfer can be 
passed by the District Magistrate under S. 528, 
it is the. duty of the person who considers 
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Cr, P, CODE (1898), S. 531 
rS. 531. 

See also Cr. P. C., 1898. Ss. 179, 526. 

S. 531 — Irregularity in mailer of forum 

— Interference by High Court. 

Even if there is any irregularity in matter 
of the place where the case ought to have 
been tried, S. 531 bars the interference by the 
High Court in the matter on revision. Mahadeo 
V. Emperor. 11 Cr. L, J. 372 : 

6 I. C. 563 : 7 A. L. J. 319. 

S. 531 — Applicability. 

S. 531 applies where finding of Criminal 
Court has taken place in wrong Sessions 
Division, etc., where the Code applies. AH 
Mohamed Kassim v. Emperor. 32 Cr. L. J. 1120. 

134 I. C. 209 : 9 Rang. 338 : 
I. R. 1931 Rang. 273 : A. I. R. 1931 Rang. 164. 

S. 531 — Commitment to wrong 

Court — Revision . 

A point of jurisdiction can be raised at any 
stage. An order of committal to the Sessions 
Courts is an order under S. 531 of the 
Cr. P. C. The High Court can interfere in 
revision to set aside an order of committal 
to a Sessions Court which has no jurisdiction 
to try the offence committed. Bhagwalia v. 
Emperor. 26 Cr. L. J. 49 : 

83 I. C. 577 ; 3 Pat. 417 : 
A. I. R. 1925 Pat. 187. 

S. 531— Failure of justice. 

In the absence of prejudice, or of a failure 
of justice, the conviction of an accused person 
for an offence under S. 408, Penal Code, by a 
Magistrate outside whose territorial jurisdiction 
the offence was committed, is a mere irregu- 
larity cured by S. 531 of the Cr. P. C. The 
mere objection by an accused person to the 
jurisdiction of a Magistrate is not conclusive 
proof that the accused was prejudiced. An 
accused is liable to conviction by a Magistrate 
of an offence under S. 408, Penal Code, which 
has been proved to have been committed by 
him, even though the offence was also one 
under S. 447 -A, Penal Code, triable only by a 
Court of Session. Kali cfiaran Kundii v. 
Emperor. 22 Cr. L. J. 666 ; 

63 I. C. 458 : 34 C. L. J. 200 : 
A. I. R. 1921 Cal. 114. 

S. 531 — Interference— Jurisdich'on of 

trying Magistrate— Revision — Interference by the 
High Court. 

S. 531 is imperative and the Court is to see 
in every case, in which it is asked to set aside 
a conviction on the ground that the trying 
Magistrate had no jurisdietion to try the case, 
where there has in fact been a failure of 
justice. Bimal Chandra Banerjee v. Tcz Chandra 
Bancrjcc. 19 Cr. L. J. 896 : 

47 I. C. 92 : A. I. R. 1918 Cal. 305. 

S. 531 — Local area — Meaning of. 

The expression “ local area” used in S. 531, is 
not confined to a Province but includes all local 
areas governed by the Code ofCr. P. which 
extends to the whole of British India. Where 
the Magistrate •who tried the case was compe^ 
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tent to ' try the case, the conviction cannot 
be reversed for the simple reason that the trial 
took place within a local area other than the 
one where the offence was committed. Dewan 
Singh Maftoon v. Emperor, 37 Cr. L. J. 474 (2): 

161 1.C. 635 : 8 R. N. 219 ; 
A. I. R. 1936 Nag. 55. 

1 S. 531 — Prejudice. 

S. 531 cures any defect due to want of legal 
jurisdiction unless there has been a failure of 
justice by the exercise of such irregular 
jurisdiction. Lakhan Singh v. Emperor. 

35 Cr. L. J. 973 : 
149 I. C. 533 : 11 O. W. N. 534 : 
6 R. O. 572 : A. I. R. 1934 Oudh 200. 

^ S. 531— Scope. 

S. 531 covers cases which the Magistrate has 
power to try, the only defect in the jurisdiction 
being one of locality. Maung Waing v. Ma 
Chit 1 Cr. L.J. 545 : 

10 Bur. L. R. 319 : 4 B. R. 1904 Cr. Pro. 10. 

— ^ — S. 531 — Scope. ' 

S. 531 covers cases which the , Magistrate 
has power to try, the only defect in the juris- 
diction being one of locality. Maung Waing 
V. Ma Chit. 1 Cr. L- J. 545 : 

U. B. R, 1904 Cr. Pro. 10 : 

10 Bur. L. R. 319. 

S. 531 —Scope. 

S. 531 operates wherever in British India 
any finding, sentence or order of any Criminal 
Court has been arrived at or passed “ in a 
wrong Sessions Division, District, Sub- 
Division or other local area” ejusdem generis, 
with a Sub-Divisionjprovided that in such 
area, the Cr. P. C. runs. AH Mohamed Kassim 
V. Emperor. 32 Cr. L. J. 1120 : 

[134 I. C. 209 ; 9 Rang. 338 : 
(I. R. 1931. Rang. 273 : A. I. R. 1931 Rang. 164. 

S. 531— Scope. 

S. 531 relates only to proceedings in a wrong 
place and cures defects as to local jurisdiction. 
In re : Mir' Husen Abdul Rahiman. 

15 Cr. L. J. 295 (b) : 
23 I. C. 503 : 16 Bom. L. R. 84 ; 

A. I. R. 1914 Bom. 3. 

S. 531— Scope. 

Under S. 531 no finding of a Criminal Court 
can be set aside solely on the ground that the 
Magistrate has no local jurisdiction to hear 
the case. Palli Ram v. Emperor. 

-32 Cr. L. J. 1177 : 
134 I. C. 477 : 8 O. W. N. 827 ; 
I, R. 1931 Oudh 381 : A. I. R. 1931 Oudh 277. 

S. 531 — Scope— Want of jurisdiction, 

whether ground for setting aside order of commit- 
ment according to S. 531. 

Even if it be held that the Committing 
Magistrate had no territorial jurisdiction at 
the time of the commitment and it were 
considered that he had, on that account,' no 
jurisdiction to make the eommitment, such 
want of jurisdiction would not be a good 
ground for setting aside the order of eommit- 
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for want of notice to the opposite party. 
Bagh Ali v. Muhammad Din. 

27 Cr. L. J. 411 : 

93 I. C. 75 : 6 Lah. 541 : 

27 P. L. R. 80 : A. I. R. 1926 Lah. 156. 

, — ■_ S. 528 — Transfer of case — Proceeding 

toilh transferred case without withdrawing or 
recalling it, legality of. 

Once a case is transferred by a Sub-Divisional 
Magistrate or District Magistrate to another, 
a Subordinate Magistrate, he cannot proceed 
with that case without withdrawing or transfer- 
ring it back again, and if he wrongly proceeds 
to try the case without such withdrawal or 
transfer, his proceedings are not merely irregular 
but void. A Magistrate trying a case which 
has not been taken cognizance of by him or has 
not been sent to him in the proper way or with- 
drawn by him in the proper way has no juris- 
diction to try it. Gotusii Appalanarasiah v. 
Emperor. 31 Cr. L. J. 895 : 

125 I. C. 557 ; 1930 M. W. N. 413 : 

A. I. R. 1930 Mad. 705. 
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communal or fluasi-communal nature should 
not be transferied from the Court of Hindu 
Magistrate merely because the accused is 
Muhammadan or vice versa. Gowardhan Das 
Kapur V. Abhas Ali. 31 Cr. L. J. 257 : 

121 1. C. 374 : A. I. R. 1930 Lah. 168. 

; S. 528 — Withdrawal of case — Chief 

Presidency Magistrate, whether can withdraw case 
transferred by Additional Chief Presidency 
Magistrate. 

The Additional Chief Presidency Magistrate 
is subordinate to the Chief Presidency Magis- 
trate and the latter has power, under 
S. 528, Cr. P. C., to withdraw a case from 
the file of a Presidency Magistrate to whom 
it had been made over for disposal by the 
Additional Chief Presidency Magistrate 
and to tTans‘’er if to his own file. 
Mohini Mohan Roy v. Punam Chand. 

26 Cr. L. J. 101 : 
83 I. C. 661 : 39 C. L. J. 595 : 
28 C. W. N. 903 : 51 Cal. 820 : 
A. I. R. 1924 Cal. 911. 


S. 529— Transfer of case — Duty of 

Magistrate. 

In cases transferred under S. 528, Cr. P. C., it 
is desirable that the Magistrate who succeeds 
the Magistrate originally trying or enquiring 
into the case, should commence the hearing de 
novo. Ganga Chetty v. Emperor. 

20 Cr. L. J. 496 : 
51 I. C. 480 ; 12 Bur. L. T. 55 : 
A. I. R. 1919 L. Bur. SO. 

S. 529— Transfer of case, ground for— 

Discussion of case at Club before Sessions Judge 
likely to try case. 

Discussion of a criminal case at a Club by 
Civil Surgeon or any of the other officers 
who are likely to be concerned in the disposal 
of it before a Sessions Judge who is to try 
the case, is a sufficient ground for transfer 
of the case from the Court of that Sessions 
■Judge. Muhammad Daraz Khan v. Emperor. 

23 Cr. L. J. 126 : 
65 I. C. 558 ; 19 A. L. J. 946. 

S. 529-r-Transfer of part-heard cases. 

Where the trial of the accused has proceeded 
in one Court, where the complainant and his 
witnesses have been examined, where these 
witnesses have been tried and tested by 
cross-examination and the trial Court has 
framed a charge against the accused presum- 
ably on the ground that a prima facie 
case has been made out, the case ought 
not to be removed from the file of the trial 
Court and transferred to another Magistrate 
unless a very strong case has been made out to 
iustify the transfer. Jageshar v. Emperor. 

31Cr.L.J.30: 
120 I. C. 261 : 1930 A. L. J. 148 : 

A, I. R. 1929 All. 932. 

I 

S. 528 — Transfer on communal grounds. ] 

The party who pleads prejudice and bias in 1 
a particular Judge or Magistrate, must prove 
affirmatively that such, bias and prejudice j 
do, as a matter of fact exist. A case of a i 


S. 528 — Withdrawal of case — Transfer 

of case by District Magistrate — Sub-Divisional 
Magistrate, power of, to re-lrans^'er case. 

Under S. 528, Cr. P. C., a Sub-Divisional 
Magistrate has the power to withdraw a case 
pending before a Subordinate Magistrate. 
But the section cannot be so read as to 
imply that after a District Magistrate has’ 
transferred a case from the file of one 
Magistrate to that of another, a Sub-Divi- 
sional Magistrate has jurisdiction to nullify 
that order by ordering a fresh transfer of the 
case to his own file. Muhammad Aftbar v. 
Emperor. ' 26 Cr. L. J. 538 ; 

85 I. c; 378 : 23 A. L. J. 133 : 

47 All. 288 : A. I. R. 1925 All. 283. 


Ss. 528 and 537— Record of reasons, 

effect of omission. 

A complaint was made in the Court of a 
Deputy Magistrate accusing a Sub-Inspector 
of Police of offences under Ss. 323 and 384, 
Penal Code. The Deputy Magistrate brought 
the complaint to the notice of the Dis- 
trict Magistrate who without recording his 
reasons for so doing, but in obedience to 
an order of Government, transferred the 
jase to his own file. The District Magistrate 
also called upon the officer accused to report 
as to any reasons which he Icnew for 
the complaint having been made against 
iiim. This report was placed on the record, 
and was used, as the Magistrate stated in 
lis order, to supply grounds for cross-exa- 
aaining the witnesses produced by the com- 
olainant; Held, that the omission on the part 
af the Magistrate to record has reasons for 
transferring the case was not, under the cir- 
jumstances, more than an irregularity, and that 
[^is action in calling for a report from the 
Sub-Inspector and the use made of that report 
were not improper. In re : DuWri Kmal. 

3 Ur. L. ]. oZ7 ! 

26 A. W. N. 76 : 3 A. L. J. 224 : 

I. L. R. 28 All. 421. 
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S. 532— Commitment, whether can be 

quashed by Sessions Judgc.^ 

S. 532 applies only to ‘ a case where a 
Magistrate or other authority purporting to 
exercise powers duly conferred, which are 
not so conferred, commits an accused person 
to a Court of Session. It has no application 
to a case where the Court of Session con- 
siders that a commitment made by a com- 
petent Court is illegal. Emperor v. Madhav 
Laxman. 20 Cr. L. J. 71 (b) : 

48 I. C. 871 : 20 Bom. L. R. 607 : 
43 Bom. 147 : A. I. R. 1918 Bom. 117. 

S. 532 — Scope. 

S. 532 does not deal with cases in which 
the defect in the committal order arises 
from want of terriorial jurisdiction. In re : 
Rathinam Pillai. 20 Cr, L. J. 416 : 

51 I. C. 176 : A. I, R. 1919 Mad. 229. 

S. 533. 

Applicability . 

Curable irregularity. 

—Defect curable. 

Defect in certificate. 

Error. 

Examination of Magistrate. 

Fatal defect. 

■ Interpretation . 

Prejudice. 

— — Record of confession. 

Scope. 

S. 533. 

See also Cr.P. C., 1898, Ss. 148, 164, 
164 (3), 233, 339-A, 350, 
360. 


Cr. P. CODE (1898), S. 533 

Confession not recorded by Magistrate accord- 
ing to law — Magistrate examined as witness 
— Defect is cured. Ngo Po Dwe v. Emperor. 

-35 Cr. L. J. 823 : 
148 I. C. 1002 : 6 R. Rang. 265 : 
A. I. R. 1934 Rang. 78. 

. 533 — Ourab Ic irregularity . 

Confession recorded in English but not in 
language of accused — Defect- curable under 
S, 533. Emperor v. Kannon Brahman. 

41 Cr. L. J. 533 : 
188 I. C. 57 : 19 Pat. 301 : 
6 B. R. 577 ; 12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

— ^ S. 533 — Curable irregularity. - 

Magistrate complies with provisions of S. 164 
but fails to record the necessary certificate ; 
S. 533 cures the defect on evidence of Magis- 
trate of such compliance. Jog Raj v. Empesor. 

32 Cr. L. J. 290 : 
129 I. C. 289 : 1. R. 1931 Lah. 177 : 

A. I. R. 1930 Lah. 534. 

S. 533 — Curable irregularity. 

Where a Magistrate records the statement of 
an accused in English in a narrative form, after 
the Police is removed from the Court-room, 
and he is sasisfied that the accused is not 
tutored by anybody and the statement is 
translated to the accused who admits it to be 
correct and fixes his thumb-mark thereto, the 
statement is admissible in evidence and any 
formal defects that might have been made in 
the recording of it are cured by S. 533. Deo 
Datt v. Emperor. 24 Cr. L. J. 6 ; 

71J. C. 54: 20 A. L.J. 915: 
45 All. 166 : A. I. R. 1923 All. 90. 


-S. 533 — Applicability. 


Even if a statement is not recorded strictly 
according to S. 164 and even after it has 
been received in evidence, S. 533 can be 
resorted to on evidence of Magistrate. Ba Yin 
v. Emperor. 31 Cr. L. J. 297 : 

121 1. C. 782 : 7 Rang. 759 : 

A. I. R. 1930 Rang. 53. 

— S. 533 — Applicability. 

Obiter. — S, 533 of the Cr, P, C, cah be in- 
voked when there is some written record but 
is defective through some error in not strictly 
following the provisions of S. 164 or S. 361, 
the object being to take such records out of 
the excluding provisions of S. 91 of the 


Evidence 

Obigadu. 


Act. 


In re : Tangedypalle Pedda 

23 Cr. L. J. 680 ; 
69 I. C. 264 : 14 L. W. 542 : 
1921 M. W. N. 779 : 20 M. L. T. 107 : 
42 M. L. J. 37 : 45 Mad. 230 : 
A. I. R. 1922 Mad, 40. 

S. 533 — Applicability. 

S. 533 of the Code does not apply to a cas 
where no record whatever has been made of 
such a confession. Emperor v. Gulabu. 

14 Cr. L. J. 211 : 
19 I. C. 307 : 11 A. L. J. 286 ; 

35 All. 260 


— S. 533- 


-Curable irregularity. 


S. 533 — ^Defect— Curable. 

If the memorandum does not appear or is 
defective, the document is inadmissible unless 
the defect can be cured by the examination of 
the Magistrate who recorded it under S. 533, 
Cr. P. C. Parlab Singh v. Emperor. 

27 Cr. L. J. 514 : 
93 I. C. 978 : 2 Lah. Cas. 72 : 
6 Lah. 415 : 7 L, L. J. 482 : 
A. I. R. 1925 Lah. 605, 

S. 533 — Defect in certificate. 

In statements made by the accused to the 
trying Deputy Magistrate on the 12th January 
and 6th February, respectively, the certificate 
required by S. 364 appeared on the 1st page of 
the record only. The record of the examina- 
tion of the 12th January alone extended over 
two pages, and that of the 6th February, was 
written entirely on the second page : Held, 
that this defect is cured by the evidence of the 
Deputy Magistrate. Emperor v. Rajani -Kanto 
Koer. 1 Cr. L. J. 10 : 

8 C. W. N. 22. 

S. 533 — Defect in certificate. 

Under S, 164 defect is curable on evidence of 
compliance by Magistrate recording confession, 
Rahmat V. Emperor. 30 Cr. L J 49* 

113 I. C. 65 : I. R. 1929 Lah. 134 ; 

11 L. L. J. 5.\ 
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S. 528 (5) — Record of reasons. 

Before n District Magistrate orders the 
transfer of a case pending in a subordinate 
Court, he must give notice to the respondent. 
He should also give reasons for making the 
transfer. Dwarka Das v. Einperor. 

32 Cr. L. J. 492 ; 
130 I. C. 330 (2) : 32 P. L. R. 356 : 
I. R. 1931 Lah. 266 ; A. I. R. 1931 Lah. 29. 

• S. 528 (5) — Reeord of reasons. 

S. 528 (5), Cr. P. C., makes it incumbent on 
the District Magistrate to record his reasons 
before transferring the case. It is doubtful 
whether a District Magistrate when ordering 
tlie transfer of a case can impose tiie condition 
. that a de novo trial will not be asked for 
either with or without the assent of the accused 
whose right to claim a dc novo trial is 
recognised by proviso (a) to S. 350 (1), Cr. P. C. 
Gowardhan Das Kapur v. Abbas Alt. 

31 Cr. L.J. 257 ; 
121 1. C. 374 : A. I. R. 1930 Lah. 168. 

S. 528 (5) — Record of reasons —Transfer 

of case —Failure to give reasons— Order, validity 
of. 

An order of transfer of a criminal case by a 
District Magistrate without stating reasons as 
required by S. 528 (5), Cr. P. C,, is bad and 
must be set aside. In re : Vanicala Reddi. 

26 Cr. L. J. 221 : 
83 I. C. 1005 ; 20 L. W. 384 : 
A. I. R. 1924 Mad. 873. 

S. 528-A — Applicability of. 

Sub-s. (1) of S. 528-A, Cr. P. C., is applicable 
to all eases before all Magistrates cither in 
Presidency Towns or in the mufassal, to which 
the special provisions of Cii. XXXIII of the 
Code do not apply, Sub.s. (2) contemplates 
such cases only in which the Magistrate 
commits the claimant to trial to the Coprt of 
Session after rejection of the claim. Sub-s. (3) 
applies to all Courts in which trials (not 
inquiries) are held of the claimant after j 
rejection of his claim. S. 528-B, Cr. P. C., by 
its very terms relates to ‘any such case 
which expression must mean any case to 
which S. 528-A (1) is applicable. Emperor v. 
Ilarendra Chandra ChakravarUj. 

26 Cr. L. J. 385 : 
84 I. C. 929 : 51 Cal. 980 : 29 C. W. N. 384 : 

A. I. R. 1925 Cal. 384. 

Ss. 528-A, 528-B— Claim -iV/zcn to be 

made — European British subject— Claim to be 
tried as such when to be made. 

A claim to be tried as a European British 
subject under Ss. 29-A, , 528-A and .528-B must 
be made before the trial or enquiry has actually 
commenced, and if it is not then made, it 
cannot be made at any subsequent stage. 
Carmen v. O.'Rricn. 29 Cr. L. J. 245 : 

107 I. C. 353 : 54 Cal. 1041 : 
A. I. R. 1928 Cal. 97. 

S. 528-A , B— Claim, when can be made. 

An Indian British subject claiming to be dealt 
with as such must put in liis claim before the 
Magistrate before wiiom he is brought for the 
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purpose of inquiry or trial. This applies to Pre- 
sidency Magistrates as well as to Magistrates in 
the mufassal. If the Magistrate rejects the 
I claim and tries him, the decision shall form a 
ground of appeal from the sentence or order 
passed in such appeal. This applies to 
Presidency Magistrates as well as to Magistrates 
in the mufassal. If the Magistrate rejects the 
claim and commits him to the Court of Session, 
he may repeat the claim' before the said Court. 
Such repetition may only be made in a Court 
of Session and not in the High Court exercising 
Original Criminal Jurisdiction. If the Court 
of Session rejects the claim and tries him, the 
decision shall form a ground of appeal from 
the sentence or order passed in such trial. 
If a claim is made before a Presidency 
Magistrate and rejected by him, and the 
accused is committed to the High Court, 
there is no provision for repetition of the 
claim before the High Court, and the accused 
will not be entitled to put in, under S. 275, 
Cr. P. C., before the High Court, a further 
claim for being tried by a Jury, the 
majority of whom should be Indians. 
Emperor v. Harcndra Chandra Chakravarty. 

26 Cr. L. J. 385 ; 
84 I. C. 929 : 51 Cal. 980 : 29 C. W. N. 384 : 

A. I. R. 1925 Cal. 384. 

S. S28-B— ‘ Subsequent stage 

Revision before High Court on conviction by trial 
or appellate Court if subsequent stage. 

Proceedings in revision before the High 
Court on a conviction by a trial Court 
or an Appellate Court are a subsequent 
stage of the case for the purposes of S. 528-B. 
In re : H. B. Babinglon. 38 Cr. L. J. 336 : 

167 I. C. 160 ; 1936 M. W. N. 1091 : 
44 L. W. 755 : 71 M. L. J. 827 : 9 R. M. 430 ; 
I. L. R. 1937 Mad. 339 : A. I. R. 1937 Mad. 14. 

S. 528-D — Applicability — Powers of 

Sessions Court in British Baluchistan. 

Court of Sessions in British Baluchistan 
have the same powers over European 

British subjects and other persons as are 
held by Courts of Session in British India. 
Therefore, a Court of Session in British 
Baluchistan can hear such appeals as the 
Cr, P. C. prescribes. Bombardier I. E. 
Barnsfield v. Emperor. 30 Cr. L. J. 918 : 

118 I. C. 438 : 1. R. 1929 Lah. -774 : 

A. I. R. 1929 Lah. 187. 

5. 529. 

See also Cr. P. C., Ss. 150, 190, 246. 

S. 529— Irregularity. 

When a Magistrate having no power to 

transfer a case under S. 110, Cr. P. C., 
transfers the case erroneously and in good 
faith to another Magistrate, the proceedings 
before the latter Magistrate will not be void, 
as such transfer would only amount to an 
irregularity which would be covered by the 
provisions of S. 529, el. (/), Cr. P. C. 
Chintaman Singh v. Emperor. 7 Cr. L. J. 146 : 
7 C. L. J. 177 : 12 C. W. N. 299 ; 35 Cal. 243. 
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S, 533— Scope. 


Cr. P. CODE (1898), S. 535 
S. 534. ' ! 


In cases where S. 21, Evidence Act, does 
*^PPly» Cv v?hen the confession has been 
reduced to writing but S. 164 has not been 
fully complied with, then of course S. 533, 
Cr. P. C., becomes in terms a “special pro- 
vision” referred to in S. 1 (2), Cr. P. C., and 
prevents the confession being ruled out as en- 
tirely. incapable of proof. Nga Teein Maung v. 
Emperor. 37 Cr. L. J. 920 : 

164 I. C. 162 : 9 R. Rang. 64 ; 
A. I. R. 1936 Rang. 350. 

S. 533 — Scope. 

It is impossible to construe S. 533 so as to 
render it inadmissible to give evidence that 
the confessional statemens, was duly recorded, 
i. e., that the statement was voluntarily 
made and represents what was said. 
Baliram Singh v. Ernperor. 

40 Cr. L. J, 937 ; 
184 I. C. 274 : 12 R. N. 106 : 
1939 N. L. J. 442: 
A. I. R. 1939 Nag. 295. 

S. 533 — Scope. 

S. 533 applies to all cases in which the 
direction of the law have not been fully 
complied with and would apply to 
omissions to comply with the law as 
well as to infractions of the law. Rama 
Kriyappa Bichi v. Emperor, 

31 Cr. L. J. 97 : 
120 I. C. 350 : 31 Bom*. L. R. 565 ; 

A. I. R. 1929 Bom. 327. 

S. 533 — Scope. 

The evidence made admissible by S. 533 
is the confession itself and not the evi- 
dence of the Magistrate of the contents. 
Rama Kariyappa Pichi v. Emperor, 

31 Cr. L. J. 97 : 
120 I. C. 350 : 31 Bom. L. R. 565 : 

A. I. R. 1929 Bom, 327. 

g. 533 — Scope. 

Under S. 533 a defect in the compliance 
with the provisions of S. 164 can be cured by 
evidence taken by the Court before which the 
confession is tendered. Ghinua Uraon v. 
Emperor. 19 Cr. L. J. 135 ; 

43 I. C. 423 : 4 P. L. W. 14 : 
1918 Pat. 27 : 3 P. L. J, 291 : 
A. I. R. 1918 Pat. 179. 


-S. 533 — Scope. 

Under S. 533, a defect of form can be removed, 
but not a defect of substance. Emperor v. 
Kannoji Brahman. 41 Cr. L. T. 533 : 

188 I. C. 57 : 19 Pat. 301 ; 
6 B. R. 577 : 12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

— S. 533 — Scope. 


Under S. 533, Cr. P. C., however, only 
defect in form is curable and not a defect 
substance. Parlab Singh v. Emperor. 

27 Cr. L. I. 51 

93I.C 978:2Lah.C«. 7 
6Lah. 415 : 7 L. L.J. 48 
A. I. R. 1925 Lah. 61 


See also Cr. P. C., 1898, S. 234. 

S. 535. ' - 

See also (i) Arms Act, 1878, S. 19. 

{ii) Cr. P. C., 1898, Ss. 235, 236, 
242, 247, 535. 

S. 535 — Applicability. 

S. 535 is not limited in its application to a 
trial where no charge at all has been framed. 
It is also applicable to cases in whieh no 
charge has been framed of -the offence of 
which an accused person have been convicted. 
Abdul Rahim v. Emperor. 26 Cr. L. J. 1279 : 

88 1. C. 1055 : 41 C. L. J. 474 : 
A.^I. R. 1925 Cal. 926. 

^ — S. 535 — Error in charge. 

Omission to explain what rioting means in 
charge-sheet in charge • of rioting and 
volutarily causing simple hurt is cured if no 
prejudice is caused to accused. Deep Chand v. 
Emperor. 36 Cr. L. J. 1260 : 

157 I. C. 915 : 1935 A. W. R. 685 : 
1935 A. L. J. 666 ; 8 R. A. 236 : 
A. I. R. 1935 All. 627. 

S. 535— Error in charge. 

Two persons were jointly tried and 
convicted under S. 506 of the Penal Code, 
but a charge was framed against one of 
them and no charge was framed against 
the other : Held, that the omission to frame 
a charge did not prejudice the latter in 
any way and was covered by S. 535 of the 
Cr, P. C, Ganga Prasad v. Emperor. 

25 Cr. L. J. 200 : 
76 I. C. 568 : A. I. R. 1923 All. 476. 

S. 535— Proceedings void. 

Failure to record reasons ' for conviction 
under S. 263 (ft) is fundamentel defect 
not curable under S. 535. Nisar Ali v. 
Secrclarij, Municipal Committee, Nagpur. 

28 Cr. L. J. 495 (a) ; 
101 1. C. 671 : A. I. R. 1927 Nag. 250. 

S. 535— Summary trial -Framing 

charge — Necessity of. 

It is very doubtful whether the framing of 
a charge is compulsory in a summary trial 
even though the sentence passed is appealable. 
Madhab Chandra Saha v. Emperor. 

27 Cr. L. J. 1295 ; 
98 I. C. 191 : 53 Cal. 738 : 
A. I. R. 1926 Cal. 1202. 

Ss. 535, 537 — Effect of. 

I'lTiere an accused who was a previous 
convict, was convicted of theft and sentenced 
to enhanced punishment under S. 75, Penal 
Code, but the charge-sheet did not specify 
the previous convictions as required by 
S. 221 (7), Cr. P. C. : Held, that the defect 
was cured by Ss. 535 and 537, Cr. P. C., 
inasmuch as there had been no faUure of 
justice nor had the accused been prejudiced 
in his defence. Bisakhi v. Emperor. 

ISCr. L.J. 875: 
41 1. C. 987 : 29 P. R. 1917 Cr. : 
37 P. W. R. 1917 Cr. ; A. I. R. 1918 Lah. 397. 
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to set aside in every case an order of acquittal 
or discharge made on appeal by a Court with- 
out jurisdiction. Emperor v. Yena. 

6 Cr. L. J. 287 : 
4 L. B. R. 49. 

— •; — — S. 530 — Practice — Void order— Setting 
aside, if ncecssary. 

On conviction by the Sub-Divisional Magis- 
trate the accused appealed to the Sessions 
Judge who dismissed the appeal on merits. 
Subsequently learning that the Sub-Divisional 
OlTiccr was exercising powers of a Magistrate of 
the Second Class he then filed an appeal in 
the Court of the District lilagistrate. On refer- 
ence to the High Court ; Held, that although 
the proceedings before the Sessions Judge were 
void, it was not imperative on the High Court 
to set aside an order made on appeal, without 
jurisdiction. Therefore, strictly speaking 
before filing his appeal in the Court of the 
District Magistrate, the accused ought fir.st to 
have applied to the High Court to set aside 
the order of the Sessions Judge. But held, also 
that to avoid waste of lime, the order of 
the Sessions Judge should be set aside and 
the District Magistrate directed to hear the 
appeal. Jiakhu Sarif v. Panchanon Mondal. 

38 Cr. L. J. 688 : 
169 I. C. 34 : 9 R. C. 888 : 
I. L. R. (1937) 2 Cal. 116 : 
A. I. R. 1937 Cal. 256. 

S. 530— Procedure —Trial by Magis- 
trate for offence rvithin his jurisdiction— Facts 
disclosing offence triable by Court of Session — 
Conviction by Magistrate, ichcthcr illegal. 

Where the facts disclose an ofrcncc within the 
jurisdiction of a Magistrate, it is not correct 
to say that he is not empowered by law to try 
the person charged for the offence which is 
within his jurisdiction, because the facts dis- 
close a more serious offence which is beyond 
his jurisdiction. Where a Magistrate in trying 
an offence for an offence which he is empowered 
to try discovers that there is a privia facie 
case of an offence triable by the Court of 
Session, the proper course for the Magistrate 
to adopt is to commit the case to the Court of 
Session, and if he fails to do so, his»procccdings 
may have to be .set aside but they cannot be 
regarded ns being absolutely void. Dawson v. 
Emperor. 26 Cr. L. J. 1108 : 

88 I. C. 276 ; 2 Rang. 455 : 
A. I. R. 1925 Rang. 45. 

S. 530— Trial by Magistrate issuing 

warrant, effect of. 

An accused is materially prejudiced by the 
trial of the case by the very Magistrate who 
had issued the warrant. This is especially so 
in a case under the Gambling Act. Syam 
Bchari v. Emperor. 36 Cr. L. J. 293 : 

153 I. C. 146 (1) : 7 R. A. 450 (1) : 
4 A. W. R. 345 : A. I. R. 1934 AH. 987 (2). 

Ss. 530, 260— Summary trial - C/iargcs 

under Ss. 147 and 452, Penal Code— Summons 
only under S. 448— Case tried summarily and 
conviction under S. 452 — Trial held void, 

■ The accused persons were charged with 
offences under S. 147 and 452, Penal Code. 
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The summons issued to them was, however, 
only under S. 448, Penal Code. The Magis- 
trate held a summary trial and convicted the 
accused under S. 452. ; Held, that the Magis- 
trate was not empowered by law to hold a 
summary trial in sueh a ease and, the proceed- 
ing was void under S. 530 (q), Cr P. C. Bal- 
want Singh v. Emperor, 41 Cr. L. J. 91 : 

184 I. C. 712 ; 1939 A. L. J. 783 : 

I. L. R. 1939 All. 931 ; 
12 R. A. 277 1939 A. W. R. 710 : 

A. I. R. 1939 All. 693. 

— ; Ss. 530, 350, Proviso (b)— Non-com- 

pliance with request that a witness should 
be re-summoned and re-heard— IP/ie/her 
vitiates trial. 

Non-compliance with the demand that a 
witness should be re-summoned and re-heard 
is not an irregularity which vil iates the trial ; 
and where all the witnesses were further cross- 
examined before the Magistrate who decided 
the case, the accused cannot be said to have 
been prejudiced by the refusal to re- summon 
and re-hear the witnesses, and the conviction 
cannot be set aside on this ground. In re : 
Pedda Ramamuni Rcddi. 39 Cr. L. J. 932 : 

177 I. C. 598 : 1938 2 M. L. J. 41: 

1938 M. W. N. 820 : 
48 L. W. 248 : 11 R. M. 358 (2) : 
A. I. R. 1938 Mad. 724. 

Ss. 530, 561-A — Fresh trial —Necessity of 

— Magistrate having 710 jurisdiction to try wider 
S. 477, Penal Code. 

Where the fact disclosed in the complaint 
under S. 420 constitutes an offence under S. 477 
and it is found that the Magistrate trying the 
case and acquitting the accused under the 
former section hod no jurisdiction to try the 
same under the latter section, the proceedings 
before him arc void and the accused should be 
re-tried under llic latter section but he should 
not be allowed to adduce fresh evidence so as 
to fill in gaps under S. 5G1-A, Cr. P. C. 
Rampershad v. Dhanna. 41 Cr. L. J. 184 : 

185 I. C. 415 : 41 P. L. R. 198 : 
12 R. L. 308 : A. I. R. 1939 Lah. 513. 

S. 530 (q) — Applicability — Magistrate 

trying offence under S. 4, Bombay Prevention of 
Gambling Act (IV of 1887), summarily— S. 530 
(q) if applies. 

Trying an offender summarily under S. 530 (q), 
Cr. P. C., means trying the particular offender 
in a particular case summarily and trying that 
offender for that offence of which he is accused. 
Wiicrc, therefore, a Magistrate tries an offence 
under S. 4, Bombay Gambling Act summarily, 
S. 530 (q), Cr. P. C., applies. Emperor v. 
Mahanand Khcrajmal, 41 Cr. L. J. 190 : 

185 I. C. 543 : 1940 Kar. 123 : 
12 R. S. 169 : A. I. R. 1939 Sind 341. 


S. 530 (r)— Magistrate. 

The word “ Magistrate ” in S. 580 (r) of the 
Cr. P. C., includes a Sessions Judge. In re 
Abdulla. 26 Cr. L. J. 293 

84 I. C. 437 : 2 Rang. 386 
A. I. R. 1925 Rang. 39. 
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procedure arising out of mere inadvertance 
and not substantive errors of law. It does not 
apply to cases of disregard or disobedience of 
mandatory provisions of the Ck)de. Tirkha 
V. Nnncrfc. 28 Cr. L- J. 291 : 

100 I. C. 371 : 25 A. L. J. 377 : 
49 All. 475 : A. I. R. 1927 All. 350. 

S. 537 — Applicability — Examination 

oftoilnesses — Proccdtire — Deposition, previous, 
read out—Jllegalily. 

In a criminal trial, it is entirely illegal to 
read out to the witnesses their depositions 
made on a, previous occasion, to put a few 
additional questions and then to tender them 
for cross-examination, and the illegality is not 
cured by the provisions of S. .437. Lyme v. 
Emperor. 25 Cr. L. J. 377 : 

77 I. C. 425 ; 4 Lah. 382 : 
A. I. R. 1924 Lah. 17. 

S. 537 — Applicability. 

S. 537. Cl. (a) cannot avail to cure the 
disobedience to an express provision as to a 
mode of trial. Nathn Ttcjia v. Emperor. 

16 Cr. L. J. 824 : 
31 1. C. 1000 : 17 Bom. L. R. 1074 : 

A. I. R. 1915 Bom. 149. 

S. 537 — AppUcabilUy. 

Though S. .437 applies in terms to orders 
made in appeal or revision, the principle 
contained therein should guide Courts 
in dealing with applications under 
S. 215. Emperor v. Jhamandas. 

12 Cr. L. J. 320 : 
10 1. C. 616. 


Cr. P. CODE (1898), S. 537 

want of jurisdiction. Parashuram Dataram 
Shamdasani v. Hugh Golding Cocke. 

31 Cr. L. J. 333 : 
122 I. C. 61 : 53 Bom. 716 : 
31 Bom. L. R. 925 : 
A. I. R. 1929 Bom. 404. 

S. 537— Coriviction partly set aside, 

legality of. 

Where an offender is convicted of several 
offences in one trial and a joint sentence is 
passed against him for all the offences, and 
in appeal the conviction for some of the 
offences is set aside and is upheld as regards 
-the rest, it is not illegal to maintain the 
sentence in full and it does not amount to 
enhancement of the sentence, provided the 
sentence maintained does not exceed the maxi- 
mum punishment which could be awarded 
for the offences for which conviction is 
upheld. Ishar Das v. Emperor. 

8 Cr. L. J. 75 : 
3P. W. R. Cr. 37. 

S. 537 — Curable irregularity. 

An error which in no way prejudices a 
person convicted and is not fatal .to the 
validity of the decision and is concerned 
with the proceedings, rather than the mode 
of trial, may be condoned under the provisions 
of S. 537, Cr. P. C. Bechu Chaube v. Emperor. 

24 Cr. L. J. 67 : 
71 1. C. 115 : 20 A. L. J. 874 : 
54 All. 124 : A. I. R. 1923 All. 81. 

S. 537 — Curable irregularity. 


•S. 537 — Applicability of. 


The fact that the accused does not take 
objection to the trial on the ground that the 
Court has no jurisdietion to proceed with it, 
would not debar him from raising the same 
point in a petition for revision before the High 
Court. The defect is not cured by S. 537 of 
the Code. Abdul Hamid v. Emperor. 

24 Cr. L.J. 872: 

75 I. C. 72 : 1923 Pat. 239 : 

2 Pat. 793 : 2 P. L. R. 1 Cr. : 

A. I. R. 1924 Pat. 46. 
S. 537 — Consent or waiver. 


The consent of the accused or his Counsel 
cannot validate a course of procedure which 
the law docs not authorise. S. 537 does not 
apply to an infringement of a statutory re- 
quirement. It only applies to errors, 
omissions, or irregularities of a formal and 
technical nature which may occur by accident 
or oversight and docs not cover a substantial 
departure from the mode of conducting 
criminal trials laid down by law; (2) that 
the consent of the accused did not cure 
tlie illegality. Allu v. Emperor. 

25 Cr. L.J. 68; 
T ’SI. C. 980 -.4 Lah. 376; 

6 L. L. J. 103 : A. I. R. 1924 Lah. 104 


“S. 537 — Corisenl or waiver. 


The consent or acquiescence of the 
would not, in such a case, cure the 


accused 
defect or 


Defect of not strictly complying with provi- 
sions of Ss. 164, 364 is curable by examina- 
nation of the Magistrate recording the 
confession. Bala v. Emperor. 

35 Cr. L. J. 1382 : 

151 1. C. 745 : 7 L. R. 189 : 

A. I. R. 1934 Lah. 18. 


S. 537 — Curable irregularity. 

Even assuming that it is obligatory on the 
Magistrate to give his reasons before he 
pronounces his order of discharge, under 
S. 233, his omission to do so is only an 
irregularity which can be cured by 
S. 537. In re : Govindaraj. ' 

39 Cr. L.J. 335 (b) : 

173 I. C. 417 : 47 L. W. 128 : 
1938 M. W. N. 38 : 

10 R. M. 583 : (1938) 1 M. L. J. 110 : 

- A. I. R. 1938 Mad. 396. 


S. 537 — Curable irregularity. 

Omission to ask approver to plead whether 
he has or has not complied with the terms of his 
pardon, is an irregularity curable under 
S. 337. Gurdit Singh v . Emperor. 

40 Cr. L. J. 614 : 
181 1. C. 924 : 11 R. L. 899 : 

41 P. L. R. 290 : 
I. L. R. 1939 Lah. 216 : 
A. I. R. 1939 Lah. 66. 
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ment, according to S. 531, Cr. P. C. Emperor 
V. Saycruddin Pramanik. 40 Cr. L. T. 270 : 
179 I. C. 805 ; I. L. R. 1938 2 Cal. 357 : 
11 R. C. 618 : A. I. R. 1939 Cal. 159. 

S. 531 — Trial in wrong place. 

Where tl>c offence was cominittcd within the 
jurisdiction of the Sub-Divisional Magistrate 
of Ncgapalam, Tanjore District, and the 
Trichinopoly Magistrate tried the ease: Held, 
limt the irregularity i.of this trial by the 
Triehinopoly Magistrate was eured by the 
provisions of S. 531. There is nothing in the 
language of S. 531 to confine its •operation 
to that limited class of cases where the 
offence committed within the jurisdiction of 
a Court is tried by that Court outside the 
limits of the local area of its jurisdiction. 
The Public ProseculoT w DuTaisav>my Mudali. 

4 Cr. L. J, 500 : 
1 M. L. T. 345. 

S. 531 — Failure oj jtisficc. 

S. 531 must be deemed to give jurisdiction 
to a Court which would otherwise lack it unless 
it appears that such lack of jurisdiction has in 
fact occasioned a failure of justice. Clearly 
it is not competent for a Court not acting 
under the provisions of S. 531, to say whether 
a failure of justice has or has not been occasion- 
ed. Dhitwaiio Khoso v. Gulshcr Kambir Khan. 

38 Cr. L. J. 959 : 
170 I. C. 314 : 10 R. S. 57 : 
A. I. R. 1937 Sind 179. 

Ss. 531, 403— Scope. 

Ss. 403 and 531 must be read together. 

Hhineano Khoso v. Gulshcr Kambir Khan, 

38 Cr. L. J. 959 : 
170 I. C. 314 ; 10 R. S. 57 : 
A. I. R. 1937 Sind 179. 

Ss. 531, 537 — Applicability — Commit- 

ment to Sessions Court rcithout sanction to pro- 
secute in ease where sanction rcyuircd — Sessions 
Court, jurisdiction of, to acquit, for xcant of sanc- 
tion — Applicability of Ss. 531, 537, 

An order of commitment to the Sessions 
Court cannot be quashed on the ground that the 
Magistrate look cognizance of the complaint 
without the sanction required by Ss. 195 and 
107, Cr. P. C. Ss. 531 and 5.37, Cr. P. C., apply 
to such cases, and their applicability is not 
affected by the fact that objection to want of 
sanction was taken at the earliest possible 
opportunity. S'crntlc.— Sessions Court has 
power to acquit the accused in a case committ- 
ed to it on the ground of want of sanction. 
Jn re : Sessions .ludec of Tanjore. 

20 Cr. L. J. 514 ; 
51 1. C. 674:35 M. L.J. 259 : 
A. I. R. 1919 Mad. 190. 

Ss. 531, 538— Object of— 7iin9Htri/ by 

Court having no local jurisdiction — Defect, whe- 
ther curable. 

The policy of the Cr. P. C., ns shown by 
Ss. .531 to’.538, isto viphold, in most cnsc.s, 
orders passed by a Criminal Court, lacking in 
local jurisdiction or committing illegalities or 
irregularities, unless there is or is likely to be 


Cr. P. CODE (1898), S. 532 

a faUure of justice through such want of 
jurisdiction or such illegalities or irregularities. 

'^onapathy Chclly. 20 Cr. L. J. 484 
51 1. C. 468 : 37 M. L. J. 60 : 26 M. L. T. 64 
10 L. W. 263 : 42 Mad. 791 
1919 M. W. N. 808 . 
A. I. R. 1920 Mad. 824. 


Ss. 531, 538— Object and Scope of. 

Tlic policy of the Code as shown by Ss. 531 and 
538 is to uphold orders passed by the Criminal 
Court which lacked local jurisdikion or which 
had committed illegalities or irregularities 
unless failure of justice has been occasioned or 
is likely to be occasioned thereby. Kali Charan 
Kundu V. Emperor (2) and In re : Ganapathy 
Chetty (3), relied on. Bhagwatia v. Emperor (1), 
distinguished. Achanja Singh v, Emperor. 

163 I. C. 518 : 2 B. R. 629 :9 R. P. 22 : 

15 Pat. 418 : 17 P. L. T. 543 : 

A. I.R. 1936 Pat. 410. 


S. 532. 


Sec also (i) Cr. P. C., 1808, Ss. 193, 202, 
215, 31G, 346, 441, 556. 

S. 532— Absence of complaint by 

Court— J urisdiclion. 

Conviction based on private complaint under 
S. 130, Penal Code, is not protected by S. 532. 
In re : liavanappa Rcddi. 33 Cr. L. J. 361 ; 

136 I. C. 779 : 35 L. W. 180 : 
1931 M. W. N. 1314 : 55 Mad. 343 : 
62 M. L. J. 735 ; I. R. 1932 Mad. 315 : 

A. I. R. 1932 Mad. 253. 


S. 532 — Applicability— Local Govern- 
ment authorizing complaint for prosecution of 
certain offences— Jurisdiction of Magistrate to 
commit under other section. 


Where the Government authorized a police 
officer to prefer a complaint of offences under 
Ss. 121 -A, 122, 123 and 124 of the Penal Code 
“or under any other section of the said Code 
which may be found to be applicable to the 
case : Held, that the order did not authorise 
n complaint under S. 121 of the Penal Code, 
and a commitment .under that section was 
illegal and that the defect was not cured by a 
subsequent order obtained from the Govern- 
ment when the case was pending before the 
Sessions Court and that S. 532 of the Cr. P. C., 
did not apply to the case. Barindra Kumar v. 
Emperor. 11 Cr. L. J. 453 : 

7 I. C. 359 ; 37 Cal. 467. 


S. 532— Applicability. 

No question whether Magistrate had power 
to commit accused S. 532 has no applica- 
tion. Mohammad Media v. Emperor. (F. B.) 

36 Cr. L. J. 137 : 
152 I. C. 667 : 1934 A. L. J. 965 : 
4 A. W. R. 524 : 7 R. A. 365 : 
A. I. R. 1934 All. 963. 

S. 532— Applicability. 

S. 532 applies only to a commitment to a 
Sessions Court. Emperor v. Sakharam Pandu. 

11 Cr. L. J. 543 : 
7 1. C. 934 : 12 Bom. L. R. 667. 
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and the defect is not cured by S. 537. 
Hammlrmal v. Vinayakrao. 32 Cr. L. J. 896 : 

132 I. C. 457 : 27 N. L. R. 167 ; 
I. R. 1931 Nag. 105 : A. I. R. 1931 Nag. 98. 

— S. 537 — Error in complainL 

Mukhtiarkar empowered to take action under 
S. 188, I. P. C. — Complaint filed by tapedar is 
without authority and jurisdiction and person 
held prejudiced thereljy — Defect is not cured 
by S. 537. Rasoolbux Gazi v. Emperor. 

35 Cr. L. J. 26 ; 
146 I. C. 407 : 6 R. S. 63 : 
A. I. R. 1933 Sind 276. 

S. 537 — Error in complaint. 

One Mathura Singh was sent for trial before 
a Deputy Magistrate charged with offences 
under Ss. 353 and 147, Penal Code. The case 
had been taken up by the police in conse- 
quence of a letter addressed to them by a 
Civil Court Amin making certain allegations 
against the accused. The result of the trial 
was that Mathura was convicted of an offence 
under S. 186, Penal Code ; Held, that this con- 
viction was illegal inasmuch as the complaint 
or sanction required by S. 195, Cr. P. C., was 
Avanting and the defect Avas not cured by 
S. 537 of the Code. Emperor v. Mathura Singh. 

1 Cr. L. J. 1046 : 
24 A. W. N. 266. 


S. 537— Error in complaint. 

S. 537 (a) applies to complaint under S. 476. 
Pure technical irregularity in the heading of 
complaint may be cured. Brahm Dali v. Em- 
peror. 36 Cr. L. J. 402 : 

153 I. C. 547 : 16 Lah. 153 : 
37 P. L. R. 534 : 7 R. L. 446 : 
A. I. K. 1934 Lah. 981. 


S. 537 — Error in empanelling jury. 

In certain cases the failure to choose a jury 
is not fatal. Assessors may be chosen instead 
of a Jury and vice versa, and a failure to take 
objection at the time is an answer to a sub- 
sequent objection that a case triable by a 
jury Avas tried with assessors, but this is the 
result of special statutory provisions, and 
S. 536 presumably contemplates a jury laAV- 
fully empanelled. S. 537 also makes pro- 
vision for errors in the jury list, but an irregu- 
larity in the constitution of the jury is not an 
irregularity in the proceedings before or during 
the trial within the meaning of S. 537, for the 
words “ other proceedings ” must, be read 
ejusdem generis with the words Avhich precede 
these. ^ S. 537 refers to a Court of competent 
jurisdiction. It does not refer to anything 
done in the matter of the constitution of the 
^ trial by Judge and jury, 
the Court is the Judge and Jury. Any material 
irregularity in the constitution of the Jury 
affects the constitution of the Court and its 
conape^nce. It must be in the public interest 
tnat a body of persons in whom lies the power 
to give a verdict of guilty or not guilty should 
be constituted strictly according to laAv. 
bnewaram Jelhanand Shivdasani v. Emperor 

4ICr. L.J. 28: 

12 R. S. 107 : A. I. R. 1939 Sind 209. 


Cr. P. CODE (1898), S. 537 
S. 537 — Error in empanelling jury. 

The defect, if any, caused by not selecting 
Jurymen by lot in a Sessions case triable by 
Jury is curable by the application of S. 537, 
the accused’s failure to make timely use of the 
safeguards provided by laAv, the rights of 
challenge and objection, is a bar to his relying 
on the improper constitution of the Court in 
the stage of appeal. The Judge’s omission to 
refer, in his charge, to the failure of the Village 
Magistrate to send the first occurrence report 
to the Police or the Magistrate Avill not amount 
[ to a misdirection, Avhere it did not prejudice 
the accused by reason of other independent 
evidence, or mislead the Jury on any material 
point. In re : Anipe Palladu. 

18 Cr. L. J. 15 : 
36 I. C. 847 ; 1917 M. W. N. 1 ; 
5 L. W. 327 : A. I. R. 1917 Mad. 770. 

S. 537— Error in judgment. 

An irregularity in the mode in Avhich a 
Magistrate has Avritten his judgment, Avhere it 
does not amount to an ‘ absence ’ of a judg- 
ment, can legitimately be brought Avithin the 
provisions of S. 537, Cr. P. C. Patilbhiva 
Raojibala Gavli v. Emperor. 

27 Cr. L. J. 1153 : 
97 I. C. 737 : 28 Bom. L. R. 1029 : 

A. I. R. 1926 Bom. 512. 

S. 537— Error in judgment. 

The failure of the Magistrate to sign a judg- 
ment Avhich he has Avritten Avith his OAvn hand 
is a mere irregularity curable by S, 537. Ram 
Sukh v. Emperor. 26 Cr. L. J. 688 : 

86 I. C. 64 : 23 A. L. J. 8 : 
47 All. 284 : A. I. R. 1925 All. 299. 

— S. 537— Error in procedure. 

A complaint. Avas made before a Magistrate. 
The Magistrate, Avithout at once examining the 
complainant, sent for the papers of the Police 
investigation and summoned the accused and 
fixed a date asking the complainant to proceed 
Avith the case independently on that date. On 
the date so fixed, the accused appeared, but 
the complainant did not. The Magistrate dis- 
charged the accused. Subsequently on the 
same date the complainant appeared and 
explained the cause of his delay. The Magis- 
trate again without examining the complainant, 
fixed another date giving the complainant 
opportunity to examine his witnesses. On the 
date so fixed, the complainant and his Avitnesses 
were examined and a process was issued against 
the accused. Subsequently, the accused were 
convicted of the offences complained of : Held, 
that there Avas no sufficient cause to set aside 
the conviction on the ground of irregularity. 
Bateshar v. Emperor. 16 Cr. L. J. 669 : 

30 I. C. 653 : 13 A. L. J. 840 : 
37 All. 628 : A. I. R. 1915 All. 417. 

S. 537— Error in procedure. 

A Court cannot send an exhibit to a Chemical 
Examiner and get a report from him merely to 
satisfy its own mind. The only way in which 
this could be done is by taking evidence in a 
regular manner, and if a report is received, it 
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s. 533 — Error. 

Under S. nas non-complinncc with provisions 
of S. lOli is curable only if error docs not injure 
accused. Daiilat Ram v. Emperor. 

35 Cr. L. J. 10 : 
146 I. C. 465 : 10 O. W. N. 466 : 
8 Luck. 518 : 6 R. O. 129 : 
A. I. R. 1933 Oudh 315. 

S. 533 — Examination of Magistrate. 

S. .'(3.1 requires evidence to be taken ns to 
whether the Magistrate before recording the 
confession questioned the accused and, upon 
so questioning him, formed the belief that the 
confession was made voluntarily and whether 
the record made by the Magistrate contained 
a full and true account of the statement made 
by the accused. Scjnbte, even oral evidence of 
the terms of the confession would be admis- 
sible. S. .'>33 has no reference to a confession 
alleged to have been made to a Magistrate 
but not recorded in any way. jVgo FFc v. 
Emperor. 1 Cr. L, J. 1126 : 

2 L. B. R. 317. 

S. 533 — Fatal defect. 

Magistrate’s failure to question the accused ns 
to his making confession voluntarily under 
a. 101 is not curable under S. .'53.3. Ranbir 
Singh V. Emperor. 33 Cr. L. J. 242 : 

136 I. C. 19 : 33 P. L. R. 241 : 

I. R. 1932 Lah. 195 : 
A. I. R. 1932 Lah. 204. 

S. 533 — Interpretation. 

The words ‘ notwithstanding anything con- 
tained in the Evidence Act, 1872, .S. 91 ’ 
occurring in S. .’>33, Cr. P. C,, do not indicate 
that n confession must, in every case, be record- 
ed in the first instance. Jog Raj v. Emperor. 

32 Cr. L. J. 290 : 
129 I. C. 289 : I. R. 1931 Lah. 177 : 

A. I. R. 1930 Lah. 534. 

S. 533— Prejudice. 

A defect which was one of substance, and 
which prejudicially affected the accused as to 
his defence on the merits, cannot be cured by 
.S. 033. Daulat Ram v. Emperor. 

35 Cr. L.J. 10 ; 
146 I. C. 465 : 10 O. W. N. 466 ; 
8 Luck. 518 ; 6 R. O. 129 : 
A. I. R. 1933 Oudh 315. 

S. 533 —Prejudice. 

Defect in recording confession by Magistrate 
under S. 101 is cured under S. .OOO provided 
accused has not been prejudiced thereby. 
Kishan Ohand Kncal Ram v. Emperor. 

39 Cr. L.J. 448 : 
174 I. C. 449 : 10 R. Pesh. 64 : 
A. I. R. 1938 Pesh. 5. 


S. 533— Prejudice. 

Remand of accused for two days without 
giving reasons— Prejudice to necused— Defect, 
cannot be cured. Daulat Ram v. Emperor. 

35 Cr. L. J. 10 : 
140 I. C. 465 : 10 O. W. N. 466 ; 
8 Luck 518 : 6 R. O. 129 : 
A. I. R. 1933 Oudh 315. 


Cr. P. CODE (1898), S. 533 
S. 533. 

Record of confession does not contain memo- 
randum required under S. 1C4, but Magistrate 
is examined and proves that confession was 
recorded in accordance with provisions of S. 164 
and that he hud cautioned the accused. S. 533 
cures the irregularity. Baxoa Singh v. Emperor. 

26 Cr. L. J. 1458: 

89 I. C. 1026: 7 L. L.J. 250. 

A. I. R. 1925 Lah 448. 

S. 533— Scope. 


Any defect in recording such confession is 
curable under S. 533 (1) provided the accused 
is not prejudiced. Lai Singh v. Emperor. 

40 Cr. L. J. 132 : 
178 I. C. 694 : 1938 A. W. R. 642 : 
I. L. R. 1938 All. 875 : 11 R. A. 327 ; 

• A. I. R. 1938 All. 625. 


S. 533 — Scope — Confession — Cerlificale 

of voluntariness omitted— Defect cured by evidenee 
of iMagistrate. 

IVherc a Magistrate inadvertently omits to 
certify the voluntariness of a confession re- 
corded by him under S. 104, Cr. P. C., the 
defect may be cured by the evidence of the 
Magistrate. Ram Sanelii v. Emperor. 

12 Cr. L. J. 15 : 

9 I. C. 148. 


S. 533— Scope. 

Confession recorded under S. 104 fulfilling all 
ingredients of certificate except failure to 
append cerlifieatc in terms of S. 104 (3) is 
curable under S. 533. Maroti v. Emperor. 

41 Cr. L.J. 553: 
188 I. C. 146 : 1940 N. L. J. 210 : 
12 R. N. 333 : A. I. R. 1940 Nag. 230. 

S. 533 — Scope — Failure of Magistrate to 

ask whether confession made voluntarily — Ille~ 
gality. 

Tiie omission to question an accused per- 
son before recording his confession as to 
whether he is making it voluntarily is a 
material omission which prejudices him and 
the defect is a fatal one not curable by 
S. 533. Such a confession is not, therefore, 
admissible in evidence. Farid v. Emperor. 

23 Cr. L. J. 149 : 
65 I. C. 613 : 2 Lah. 325 : 
4 U. P. L. R. Lah. 33 : 
5 P. W. R. 1922 Cr. : 
A. I. R. 1922 Lah. 237. 


S. 533— Scope. 

In cases where a Magistrate has made no 
attempt to comply with the requirements of 
Ss. 104 and 304, Cr. P. C., in recording the 
confession of an nccused person, such a 
confession is not admissible in evidence. 
Where such attempt has been made, but 
there is a formal defect in the procedure 
thereof, then it will become curable under 
S. .'533. The King v. Saw Min. 

40Cr.L. J. 691: 
182 1. C. 705 : 1939 Rang. 97 : 
12 R. Rang. 25 : A. I. R. 1939 Rang. 219. 
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Cr. P. CODE (1898), S. 537 
S. 537 — Failure oj justice. 


Application under S. 476 rejected — Appeal — 
Remand — Conviction— Illegality in order of 
remand not' leading to failure of justice held - 
covered by S. 537. Rajabali Hassanali v. 
Emperor. 32 Cr. L. J. 521 : 

130 I. C. 442 : 24 S. L. R. 446 : 

A. I. R. 1930 Sind 315- 

S. 537 — Failure of justice — Conviction 

under S. 211, Indian Penal Code — Want of 
sanction under S. 195, Criminal Procedure Code 
— Proceedings not vitiated — Objection taken before 
the first Court. 

The absence of sanction even where objec- 
tion was taken before the first Court, does 
not vitiate a conviction under S. 211, Penal 
Code, unless it has occasioned a failure of 
justice. In re : Abdul Bazack Sahib. 

12 Cr. L. J. 406 : 

11 1. C. 590 : 10 M. L. T. 82 : 

21 M. L. J. 753. 

S. 537 — Failure of justice. 

Even though the statement to Police under 
S. 162 in question was wrongly admitted by 
Courts in India, their Lordships followed the 
rule of the Patna High Court expressed in 
S. 637, Cr. P. C., refused to set aside the 
conviction, since there was ample evidence 
to establish the guilt of the accused and 
because the admissibility did not result in 
failure of justice. Pakala Narayana Swami 
V. The King-Emperor. 40 Cr. L. J. 364 : 

180 I. C. 1 ; 1939 M. W. N. 185 : 

1939 O. W. N. 282 : 20 P. L. T. 265 : 

49 L. W. 349 : 43 C. W. N. 473 : 

1939 O. L. R. 134 : 11 R. P. C. 166 ; 

41 Bom. L. R. 428 : 41 P. L. R. 272 : 

69 C. L. J. 273 : 5 B. R. 449 : 

1939 1 M. L. J. 756 ; 18 Pat. 234 ; 

66 I. A. 66 : 1939 A. W. R. 35 P. C. : 

A. I. R. 1939 P. C. 47. 

S. 537 — Failure of justice. 


In order that the infringement of a mandatory 
provision of the Cr. P. C., may amount to 
. an illegality sufficient to vitiate the proceed- 
ings, it is necessary that the impugned pro- 
cedure must be one that is not only prohibited 
by the Code but also works actual injustice 
to the accused. Ramaraju Tevan v. Emperor. 

32 Cr. L. J. 30 : 

127 I. C. 654 ; 1930 M, W. N. 377 : 

I. R. 1930 Mad. 1038 : 53 Mad. 937 • 
32 L. W. 894 : 59 M. L. J. 945 : 

A. I. R. 1930 Mad. 857. 


S. 537 — Failure of justice — Sanction to 

prosecute not in force at date of trial— -Conviction, 
lesality of — Failure of justice, absence of. ’ 

Where a person is sentenced upon conviction 
for an_ offence mentioned in S. 195, the sen- 
tence is not liable^ to be. reversed or altered 
on appeal or revision, on the ground that the 
sanction required by that section was not in 
force at the time when the prosecution was 
instituted, unless it is established that this 
•fi occasioned a failure of justice 

meaning of S. 537. Khelra Mohan 
Das V. Emperor, 23 Cr. L. J. 310 : 

66 I. C. 662 ; 48 Cal. 867. 


There is no distinction between illegality and 
irregularity. The sole criterion given by 
S. 537 is whether the accused person has been 
prejudiced or not. The object of procedure 
is to enable the Court to dp justice but if in 
spite of even a total disregard of the rules of 
procedure justice has been done, there would 
exist'no necessity for setting aside the final order 
which is just and correct ^simply because the pro- 
cedure adopted was wrong. Where the misjoin- 
der of persons is contrary to S. 239 (e), it is an 
illegality and not a mere irregularity, but even 
so it is yet curable by S. 587, if it has not 
In fact occasioned injustice. Emperor v. Mathuri. 

' 37 Cr. L. J. 794 : 

163 1. C. 253 .* 1936 A. L. J. 518 : 

8 R. A. 928 (2) ; 58 All. 695 : 

A. I. R. 1936 All. 337. 

S. 537 — Failure of justice — Trial by 

Jury — Reference to High Court — Powers of Courts 
— Sanetion to prosecute, absenee of, effect of. 

When hearing a reference under S. 307, the 
whole case is open to the High Court, and in 
dealing with the reference it exercises all the 
powers which it exercises on appeal. Under 
S. 587, therefore, it is not competent to the 
High Court, when dealing with such a refer- 
ence, to take any action in consequence of a 
want of any sanction required by S. 105, 
which would take the form of an order 
quashing the whole of the proceedings and 
directing a re-trial, unless such want lias 
occasioned a failure of justice.. Emperor v. 
Shankar Balkrishna. 25 Cr. L. J. 315 : 

76 I. C. 1035 : 24 Bom. L. R. 484 : 

47 Bom. 31 : A. I. R. 1922 Bom. 368. 

S. 537 — Failure of justice. 

When the decision of a Criminal Court in 
substance appears to be correct, an Appeal 
Court should endeavour to uphold the decision 
even in cases where the rules of procedure 
by which the trial is to be regulated had been 
transgressed except where the breach of the 
prescribed rules is of so grave a nature that the 
form of trial was substantially different from 
that provided by law for the offence charged, 
or where, although the violation of the rules 
was not so profound as radically to alter the 
mode of trial, it is proved that thereby in 
the event a failure of justice has in fact 
been occasioned. The test to bo applied in 
cases where the prescribed rules of procedure 
have not been followed, to ascertain whether 
there has been a mis-trial is always essentially 
the same, namely, whether there has been a 
miscarriage of justice. Rules and Regulations 
are intended to be the handmaid and not the 
mistress of the law, and in criminal proceed- 
ings, it is of the utmost importance that a 
decision just and reasonable on the merits 
should not be disturbed because in the course 
of the proceedings some flaw can be detected 
that is not , fundamental, and which is nob 
proved to have worked injustice to the accused, 
although it may constitute a breach of the 
rules of criminal procedure. Whether a par- 
ticular breach of the procedure prescribed in 
the Code vitiates the proceedings or not, 


3177 ALL INDIA CRIMINAL DIGEST (1904 — 1940) 


8178 


Cr. P. CODE (1898), S. 537 
• S. 536 (2)— Curable defect. 

Obiter. — Even if an accused is tried without 
Jury for offences for wliich he is entitled under 
law to be tried by a Jury, the defect is curable 
under S. .'530 (2). Sonia Koshti v. Emperor. 

28Cr. L.J. 177: 
99 1. C. 849 : A. I. R. 1927 Nag. 117. 

S. 536 (2) Revision. 

Under S. 530, Cr. P. C., where an offence 
triable with the aid of Assessors is tried by 
a Jury, no conviction or sentence passed in such 
a case can be set aside or interfered with in 
revision unless it is clear that the irregularity 
has led to some miscarriage of justice. 
Anmvga Konc v. Emperor. 29 Cr. L. J. 351 : 

108 I. C. 214 : 1927 M. W. N. 299 : 

A. I. R. 1928 Mad. 275. 

— ^ S. 536 (2) — Trial of accused person 

with Jury — Verdict of not guilty but of guilty in 
respect of other offences triable with Assessors 
— Conviction, legality of. 

Certain accused persons were tried for offences 
triable by a .Tury who returned a verdict of 
not guilty in respect of them but found them 
guilty of an offence triable witli Assessors, with 
which the accused were not, however, charged. 
The Assistant Sessions Judge accepted the 
verdict and convicted the accused without any 
separate judgment beyond the original charge 
to the Jury. It did not, imwever, appear that 
the irregularity did lend to any miscarriage 
of justice. On reference to the High Court by 
the Sessions Judge : Held, that the High Court 
should not interfere, Arumuga Konc v. Em- 
peror. 29 Cr. L. J. 351 : 

108 I. C. 214 : 1927 M. W. N. 299 : 

A. I. R. 1928 Mad. 375. 

S. 537. 

Applicability. 

Consent or w’niver. 

Conviction partly set aside, legality of. 

Curable irregularity. 

Defect, whether curable. 

Effect of. 

Error in charge. 

Error in complaint, 

Error in empanelling jury. 

Error in Judgment. 

Error in procedure. 

Error in summons. 

Error in warrant. 

Error of Jurisdiction. 

Essentials for vitiation. 

Examination of accused. 

Examination of complainant. 

Failure of Justice. - 

— Failure to make record of local inspec- 

tion. 

Fatal irregularity. 

— Ground for interference. 

Hearing accused. 

— — Interpretation. 

Irregularity. 

^ — Miscarriage of .Justice. 

Misdirection to Jury. 

Misjoinder of charges. 

Mode of trial. 

-r — Non-compliance. 


Cr. P. CODE (1898), S. 537 

Object and scope of, 

Object of. 

— Objection. 

Prejudice. 

Proceedings void. 

Procedure. 

Scope. 

Scope of. 

S. 537. 

See also (i) Child Marriage Retraint Act, 
1920, S. 11 (J). 

(ii) Cr. P. C,, Ss. 4 {!) (ft), 13 
(3), 93, 107, 110, 112, 

133, 138 (1) (a), 145, 145 
(1), 154, 162, 164, 177, 
171, 188, 190, 101, 192, 
195, 195 (1), 195 (I) (a) 
(ft) tc), 195 (ft), 195 (c), 
197, 200, 201, 202, 203, 
211 , 220 , 221 , 222 ( 2 ). 
225, 227, 233, 234, 235, 
236, 237, 239, 239 (d), 
242, 250, 253, 256, 257, 
263, 263 (ft), 264, 265, 

274, 276, 279, 284, 297, 
29S, 326, 837 (I) (a), 
337 (2-A), 342, 342 (I), 
346, 350, 358, 360, 361, 
367, 869, 370 (i), 423, 

423 (2), 428, 436, 439, 
476, 470.B, 498, 499, 

526 (8), 528, 535, 537, 

539-B. 

(m) Criminal trial. 

(to) Emigration Act. 

(0) Factories Act, 1911, S. 42. 

(01) Government of India Act, 

1935, S. 270. 

(vii) Penal Code, 1860, S. 43, 141, 
147, 149. 

(viii) Railways Act, 1890, S. 84. 
{ix) Stamp Act, 1899, Ss. 30, 65, 
70. 

(x) U. P. Municipalities Act, 1916, 

Ss. 314, 333. 

(xi) U. P. Prevention of Adul- 

teration Act, 1912, Ss. 4, 
5, 15. 

S. 537. 

Appointing Jury under S. 138 without using 
independent discretion is an illegality vitiating 
a trial and is not a mere irregularity. 
Jn re : V. R. Kothari. 30 Cr. L. J. 785 : 

117 I. C. 333 : 31 Bom. L. R. 79 : 
I. R. 1929 Bom. 381 : A. I. R. 1929 Bom. 79. 

S 537. 


. 537 (a) is wide enough to cover an 
lission to frame a charge properly and also 
I omission to frame distinct and separate 
arges. Kumaramathu Pillaiv. Emperor. 

^ 20 Cr. L. J. 354 

50 1. C. 834 : 1919 M. W. N. 199 
25 M. L. T. 379 : 10 L. W. 239 


S. 537. 

The section applies only to mere errors of 
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and even if it is so, it is curable under 
S. 537. Akbar AH v. Emperor. 

28 Cr. L. J. 881 : 
104 I. G. 897 ; 8 P. L. T. 800 : 
7 Pat. 61 : A. I. R. 1928 Pat. 1. 

S. 537 — Irregularity. 

In a case, before sanction under S. 197 was 
received, Magistrate issued process for atten- 
dance but after sanction was received, he did 
not issue a fresh process ; Held, that cogni- 
zance taken after the sanction was received is 
valid arid the omission to issue fresh process 
is merely an irregularity curable under 
S. 537. Arjan Singh v. Emperor. 

41 Cr. L. J. 65 : 
184 I. C. 680 : 42 P. L. R. 51 : 
I. L. R. 1940 Lah. 102 : 
12 R. L. 241 (2) : A. I. R. 1939 Lah. 479. 

Ss. 537, 289— Irregularity. 

Omission to call upon an accused to enter on 
his defence is an irregularity covered by 
S. 537 provided the accused has not in any 
way been prejudiced by it. Premgir v. Emperor. 

lOCr.L.J. 209(b) : 
43 I. C. 785 : 16 A. L. J. 41 : 
A. I. R. 1918 All. 298. 

S. 537— Irregularity. 

Omission to record substance of evidence in 
judgment is not a mere irregularity within S. 537 
Nurudin Sheikh Adam v. Emperor, 

29 Cr. L. J. 1005 ; 
112 I. C. 221 : 30 Bom. L. R. 954 : 

A. I. R. 1928 Bom. 433. 

S. 537 — Irregularity — Oudh Criminal 

Rules, T. 14— Selection of Jurors without second 
ballot — No objection by accused — Legality of 
trial. 

Where a Judge instead of conducting a second 
ballot out of the Jurors present in Court as 
required by r. 14 of the Oudh Criminal Rules 
chose the required number from amongst them 
and the accused on being asked whether be 
had any objection, stated that he had none and 
the trial proceeded ; Held, that there was no 
illegality vitiating the trial but only an irregu- 
larity which was covered by S, 537, Cr. P. C. 
Ram Adhin v. Emperor. 30 Cr. L. T. 384 • 
114 I. C. 814 : 6 O. W. N. 97 ; 
I. R. 1929 Oudh 206 ; 
A. I. R. 1929 Oudh 154. 

S. 537— Irregularity —Prosecution xoii- 

nesses, re-call of, for cross-examination— Discre- 
tion, improper exercise of. 

The refusal of a Judge to re-call prosecution 
witnesses for cross-examination, amounts to an 
improper exercise of discretion, sufficient to 
vitiate the trial. Pat Teka Ahir v. Emperor. 

22 Cr- L, J. 219 • 

60I.C.331: 5P.L.J.706: 


— f •537— Irregularity— Prosecutor, at 

•witness declared hostile, if he made certain 
ments to Police— Section, if infringed— Tru 
vitiated. 


S.162 is designed to keep out evidence whi 

It IS suggested is not of a free and of a h 
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nature but may have been induced by sonie 
form of Police duress. But it is stretching the 
principle a very long way to say that the trial 
and conviction of certain persons must be 
vitiated, because an unsuccessful attempt made 
by a Government Prosecutor anxious to put 
his whole case before the Court, fringes on a 
technical breach of this rule. Where the 
Prosecutor in cross-examining its own witnesses 
declared hostile, merely asks them if they 
made certain statements to Police which th^y 
deny, there is no infringement of S. 162 and 
trial is not vitiated. Delbar Mandal v. £jn- 
peror. ' 37 Cr. L. J. 1117 : 

164 I. C. 350 : 9 R. Rang. 122 : 
A. I. R. 1936 Rang. 382. 

: S. 537 — Irregularity — Trial by Jury — 

Jurors, omission to choose by lot— Irregularity, 
whether curable under S. 537. 

Omission to ehoose the Jurors by lot under 
S. 276, Cr. P. C., is a mere irregularity curable 
under S. 537 (n), Cr. P. C. Sonia Koshto v. 
Emperor. 28 Cr. L. J. 177 : 

99 I. C. 849 : A. I. R. 1927 Nag. 117. 

S. 537 — Irregularity. 

Under new Cr. P. C. omission to sign judg- 
ment duly is not a mere irregularity. In re ; 
Velivalli Brdlumaiah. 32 Cr. L. J. 430 ; 

129 I. C. 633 : 32 L. W. 280 
1930 M. W. N. 787 : 
59 M. L. J. 674 ; 54 Mad. 252 : 
60 M. L. J. 692 : I. R. 1931 Mad. 297 : 

A. I. R. 1930 Mad. 867. 

S. 537— Miscarriage of justice. 

Opinions of Assessors given in writing instead 
of orally, does not affect legality of trial unless 
there is miscarriage of justice. Begu v. Em- 
peror, 26 Cr. Lt. J. 1059 : 

88 I. C. 3 5 48 M. L. J. 643 : 
2 O. W. N. 447 : 41 C. L. J. 437 : 

27 Bom. L. R. 707 : 
3 Pat. L. R. 95 Cr. : 6 Lah. 26 : 
23 A. L. J. 636 : 1925 M. W. N. 418 ; 
7 L. L. J. 324 : 52 I. A. 191 : 
30 C. W. N. 581 (P. C.) : 
A. I. R. 1925 P. C. .130. 

S. 537 — Miscarriage of justice — Refer- 
ence to previous statement of witness to Police, 
propriety of. 

Where the Judge referred to a previous 
statement made by a witness to the Police 
under S. 161 and asked the Jury if 
they thought proper, to infer that his 
statement in Court was correct and 
uncontradicted by his. previous statement : 
Held, that the reference to the statement 
made to the Police was at the most some- 
what injudicious but was not material 
enough to have led to a miscarriage of 
justice. Ramsarup Singh v. Emperor. 

32,Cr. L.J. 72; 
128 I. C. 121 : 9 Pat. 606 : 
11 P. L. T. 867 ; I. R.'1931 Pat. 9 : 

A. I. R. 1930 Pat. 513. 

S. 537 — ^Misdirection to Jury. 

By the provisions of S. 537 (d) the Appel- 
late Court cannot set aside the verdict 
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S. S37— Curable irrcgularily Sanction 

to proxccutc given to the serishtadnr — No appli- 
cation for sanction —Effect of sanction. 


Where sanction to prosecute was granted to a 
scrishtadar without any application and the pro- 
cedure laid down in S. 470 was not followed, 
but the complaint against the petitioners was 
heard and a preliminary inquiry held which 
showed that there was a prima facie case 
against the petitioner : Held, that tlie defect 
in the procedure in granting sanction was 
cured by S. 537. Emperor v. Jhamandas. 

12Cr. L. J.320: 

10 I. C. 616. 


— S. 537 — Defect — Whether curable. 

T/ie absence of sanction required by S. 195, 
Cr. P, C., is not a defect curable under S. 537. 
Jasroant Singh v. Emperor. 

25 Cr. L. J. 721 : 
81 I. C. 209 : 1 L. C. <29 : 
A. r. R. 1925 Lah. 139. 

S. 537— Effect of. 

A misdirection in the order of sanction of 
the ofTicer granting sanction to prosecute a 
person docs not vitiate the sanction accorded 
and S. 537, Cr. P. C,, covers the irregularity. 
Mania BaUhsh v. Lai Chand. 

18 Cr. L. J. 121 : 
37 I. C. 473 : 23 P. R. 1916 Cr. : 
A. I. R. 1917 Lah. 277. 

S. S37— Effect of . 

After a conviction a breach even of a statutory 
provision can be remedied by the application 
of S. 537, Cr. P. C., where no failure of justice 
has in fact been occasioned. Gangadhar Pra- 
dhan v. Emperor. 17 Cr. L. J. 146 : 

33 I. C. 626 : 20 C. W. N. 63 : 
43 Cal. 173 : A. I. R. 1916 Cal. 867. 

S. 537— Effect of. 

S. 537, Cr. P. C., does not condone an 
infringement of statutory requirement, which 
docs not amount to a mere irregularity in pro- 
cedure. Chandu v. Emperor. 

I. R. 1932 Lah. 664. 

— S. 537 — Error in charge. 

A misjoinder of charges and an error in the 
statement of a charge otherwise lawful must 
be distinguished. Such an error in charge can 
be cured under S. 537. Emperor v. Balumal 
Hotchand. 39 Cr. L. J. 890 : 

177 1. C. 346 : 11 R. S. 58 : 
A. I. R. 1938 Sind 171. 


-S. 537— Error in charge. 


Before any verdict of the Jury can be set 
aside on the ground of a mistake in the charge, 
the Court has to be satisfied that such verdict 
is erroneous owing to a misdirection by the 
Judge. Aziz Khan v. Emperor. 

^ 36 Cr. L. J. 612 : 

154 I. C. 1019 ; 4 A. W. R. 1419 : 

7 R. A. 850 : A. I. R. 1935 All. 103. 
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or revision unless such error, omission or 
irregularity has in fact occasioned a failure of 
justice. Ghousbux Mahomed Aminkhan v. Em- 

36 Cr. L. J. 598 : 
154 I. C. 915 : 28 S. L. R. 304 ; 
7 R. S. 174 : A. I. R. 1935 Sind 34. 

S. 537 — Error in charge. 

The appellant and his other persons w^re 
charged with being members of an unlawful 
assembly armed with deadly weapons and that 
in pursuance of a common object and in 
furtlicrance of a common intention, one of the 
members, namely, the appellant, caused the 
death of one G and that all were thereby, 
under Ss. 149 and 34, Penal Code, guilty of 
causing the death of the said G and thereby 
committed an offence punishable under Ss. 302, 
149, 148 and 34, Penal Code. At the beginning 
of the trial, the charge (as above) was read 
out and explained to the accused. The 
Sessions Judge found the appellant guilty of 
being the intentional cause of the death of G 
and convicting him under S. 302, Penal Code, 
for the murder of G, passed sentence of death : 
Held, that though there was no specific mention 
in the charge of S. 300, Penal Code, as the 
section under which the appellant was being 
proceeded against, there was no infringement 
of the statutory requirements of the Cr. P. C., 
as to stating and explaining to the appellant 
the particular charge that he had to meet and 
as the nature of the charge was quite 
sufTiciently known to him and he was not by 
reason of the omission of S. 300 from the 
charge misled in any way as to his true position 
or deprived of proper opportunity of raising 
defences appropriate to the charge on which 
he was tried, the conviction was not illegal. 
Atla Mohammad v. Emperor, 31 Cr. L. J. 378 : 
122 I. C. 17 : 31 P. L. R. 150 : 31 L. W. 306 : 
32 Bom. L. R. 529 ; 7 O. W. N. 299 : 

51 C. L. J. 455 : 58 M. L. J. 363 : 
34 O. W. N. 565 : 11 Lah. 192 P. C. : 

A. I. R. 1930 P. C. 57. 

S. 537 — Error in charge. 

Under the Cr. P. C. defects in the form 
of charge are immaterial unless they lead to 
failure of justice. Sambasiva Mitdali v. 
Emperor. 32 Cr. L. J. 753 : 

131 I. C. 458 : 1930 M. W. N. 1041 : 
I. R. 1931 Mad. 522 : A. 1. R. 1931 Mad. 225. 

S. 537 — Error in charge. 

When the accused does not suffer any 
prejudice, the defect in the frame of the charge 
is curable by the provisions of S. 537. Balaram 
Kundu V, Emperor. 25 Cr. L. J. 1186 : 

82 I. C. 50 : A. I. R. 1925 Cal. 160. 

S. 537 — Error in charge. 

Where there is ample evidence of the common 
intention of an assembly, the mere omission to 
mention it in the charge is eurable under 
S, 537. Lachho Singh v. Emperor. 

18Cr. L.J. 382: 
38 I. C. 766 : A. I. R. 1917 Pat. 456. 


S. 537— Error in charge. 

S. 587 protects errors, omissions or irregulari- 
ties in a charge from interference on appeal 


S. 537 — Error in complaint. 

Complaint by wrong person is not a complaint 
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S. 537 — Mode of trial. 

A Sessions Judge is not justified in ignoring 
the provisions of S. 537, Cl. (b) in setting 
aside on appeal, without going into the 
merits of the case, a conviction for an offence 
under S. 182, Penal Code, on the ground 
that the facts alleged disclosed the commission 
of an offence punishable under S. 211, Penal 
Code, for which no sanction as required by the 
Code was taken. It is perfectly legal to pro- 
secute for the minor offence under S. 182, Penal 
Code, when it is doubtful whether the facts 
alleged constitute a graver offence under S. 211, 
Penal Code. Gut Baksh Singh v. Kashi Ram. 
(Clause (b) has since been omitted.) 

16 Cr. L. J. 159 : 

27 I. C. 223 : 13 A. L. J. 53 : 37 All. 110 ; 

A. I. R. 1915 All. 119. 


S. 537 — Mode of trial. 

Charge under S. 304, Penal Code — ^Trial and 
conviction under S. 302. S. 537 does not cure 
illegality. Salnaraui Lai v. Emperor. 

36 Cr. L. J. 1506 : 
158 I. C. 1129 : 16 P. L. T. 526 : 
2 B. R. 42 : 8 R. P. 238 : 
A- 1. R. 1935 Pat. 431. 


•S. 537 — Mode of trial. 


Cross-cases— Joint trial — Irregularity is cured 
by S. 537, when no prejudice is caused to 
accused. Ganga Singh v. Emperor. 

36Cr.L.L76: 
155 I. C. 541 : 7 R. A. 937 : 
1935 A. L. J. 423 : 
1935 A. W. R. 333: 
A. I. R. 1^1935 AIL 647. 

S. 537 — Mode of trial. 

S. 537 does not cure the illegality of a joint 
trial where the accused could not be jointly 
tried. Saiidagar Singh v. Emperor. 

29 Cr. L. J. 619 : 
109 I. C. 811. 


-S. 537 — Mode of trial 


There is an express direction in the Cr. P. C 
as^ to which person may be tried jointly : 
this can be done without prejudice and in th 
absence of any evidence bringing the cas 
under the provisions of S. 239 (f), Cr. P. C 
a Magistrate has no jurisdiction to tr 
persons jointly. The disregard of an expres 
provision of law as to the mode of tria 
is not a mere irregularity such a 
can be remedied by S. 537, Cr. P. C 
Ram Khelwan Kahar v. Emperor. 

39 Cr. L. J. 739 
176 I. C. 525 : 11 R. C. 113 
42 C. W. N.729 
A. I. R. 1938 Cal. 52! 
S. 537 — Mode of trial. 

Trying a warrant case as a summons case is 
^rregularity and will vitiate the trii 
only if It has actually caused a failure i 
justice., Emperor. 3lCr. L.J. 123 

120 I. C. 526 ; A. I. R. 1930 Sind 5! 

~ S. 537 — Mode of trial. 

Where a Sessions Judge tries a case with tl 
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aid of number of Assessors less than that fixed 
by law, there is no trial at all, and the defect 
cannot be cured by S. 537. Jairam Kumbi v. 
Emperor. - 25 Cr. L. J. 459 ; 

77 I. C. 811 : 20 N. L. R. 129 : 
A. I. R. 1924 Nag. 287. 

S. 537 — Mode of trial. 

Where the accused plead guilty and petitions 
are presented on their behalf embodying the 
plea, the action of the Magistrate in 
questioning them as to whether the plea was 
voluntary, and taking the opinion of the 
Assessors, is not illegal; and even if there is 
an irregularity, it is cured by S. 587. Shyama 
Charan v. Emperor. 35 Cr. L. J. 1322 : 

151 1. C. 393 : 7 R. P, 85 (2) : 
A. I. R. 1934 Pat. 330. 

S. 537 — Mode of trial. 

Where the Judge never applies his mind to 
the question whether it is practicable to have 
nine jurors, there is an illegality which vitiates 
the whole trial even in respect of persons not 
charged under S. 802, Penal Code, but who 
arc jointly tried with the person charged under 
S. 302. Shahab AH v. Emperor. 

33 Cr. L. J. 129 ; 
135 I. C. 435 : 58 Cal. 1272 : 35 C. W. N. 711 : 

54 C. L. J. 307 : 1. R. 1932 Cal. 115 : 

A. I. R. 1931 Cal. 793. 

S. 537 — Mode of trial — Cross-cases — 

Mixing of evidence. 

A Court has no right to consider at all the 
evidence given in one case for the purpose of 
reaching his conclusions in another. If the 
two cases deal with separate issues, even 
although they arise out of the same set of 
circumstances, and to some extent, raise the 
same controversy, and if also the parties claim 
that the evidence in the first case is irrelevant 
to the issues in the second case, the matter is 
clear. But if the reception of the evidence 
required to enable the point to be decided in 
the second case is merely a formal repetition 
of evidence, which has already been given and 
heard and possibly also decided by the same 
Tribunal and itjis directed to the same issue 
or Issues of fact, its vain repetition may be 
reasonably waived. If the parties for their 
own convenience and other obvious motives, 
consent to treat the evidence in the former 
case as though it had been repeated in the 
latter case, such evidence is by implication and 
for all practical purposes brought on to the 
record of the second case, although not actually 
recorded. Sukhai Amir v. Emperor. 

30 Cr. L. J. 337 : 
114 I. C. 721 ; L. R. 9 All. 16 Cr. ; 
9 A. I. Cr. R. 122 : 26 A. L. T. 176 : 
50 All. 457 : 1. R. 1929 All. 257 : 

A. I. R. 1928 All. 59. 

-S. 537 — Mode of trial — Mixing 

evidence. 

The very use of evidence which is not part 
of the record is by itself proof of prejudice to 
the accused and the use in a case, of evidence 
produced in another case, is not a mere 
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! should be formally put in as evidence. But 
I the mere fact that a Magistrate adopted such 
' . an irregular procedure will not vitiate a 
conviction where the other evidence on record 
is sufficient for convicting the accused. Tan 
Kyi Lin v. Emperorl 27 Cr. L. J. 1281 : 

98 I. C. 177 : 5 Bur. L. J. 100 : 
A. I. R. 1926 Rang. 193. 

1 -S. 537 — Error in procedure. 

_ A mete error of procedure arising out of 
inadvertance will amount to no more than an 
irregularity. Sarjuv. Emperor. 

33 Cr. L. J. 124 ; 
135 I. C. 226 ; 1932 A. L. J. 523 ; 

I. R. 1932 All. 50 ; A. I. R. 1932 Ail. 28. 

— S. 537 — Error in procedure. 

In a criminal trial after the evidence for the 
defence had closed, the Magistrate examined 
certain witnesses for the prosecution giving at 
the same time full liberty to the accused to 
cross-examine them : Held, that in revision 
it was not proper for the High Court, having 
regard to Ss. 537 and 540 to interfere with the 
Magistrate’s order on this ground. Gur Baklish 
Tewari v. Emperor. 19 Cr. L. J. 630 : 

45 I. C. 678 : 21 O. C. 95 : 
A. I. R. 1918 Oudh 142. 

■ S. 537 — Error in procedure. 

The adoption of a procedure which is positive- 
ly prohibited by the Cr. P. C., would not ipso 
Jacto invalidate a trial even if no objection 
had been taken at the hearing of the case. 
But where the defect has occasioned an injus- 
tice in the sense that the accused were 
erabarassed in their defence in having to meet 
a multifarious accumulation of evidence upon a 
diversity of counts, several of which were 
illegally joined in the trial, the defect cannot 
be cured by S. 537, and the trial is illegal. 
Emperor v. Bishen Sahai Vidyartki. 

39Cr.L.J. 38: 
171 1. C. 994 : 1937 A. L. J. 1073 : 
I. L. R. 1937 All. 779 ; 10 R. A. 350 : 
1937 A. W. R. 748 ; A. I. R. 1937 All. 714. 

S. 537 — Error in procedure. 

Trial is not vitiated by the mere fact that an 
imperative statutory rule of procedure has 
been broken. The Court must also consider 
whether such failure has in fact occasioned a 
failure of justice. Naiho Khan v. Emperor. 

34 Cr. L. J. 216 : 
141 1. C. 628 : 26 S. L. R. 353 : 

I. R. 1933 Sind 67 : A. I. R. 1932 Sind 145. 

— S. 537— Error in summons. 

The defect of not serving on the accused a 
copy of Magistrate’s preliminary order along 
with the summons to appear in security 
proceedings is at the most a defect cured by 
S. 537. Narain Sao v. Emperor. 

25 Cr. h. J. 682 : 
81 1. C. 170 : A. I. R. 1925 Nag. 33. 

_S. 537 — Error in warrant. 

S. 537 cannot give legal effect to a defective 
warrant. Bash Behari Lai v. Emperor. 

8 Cr. L. J. 235 : 
12 C. W. N. 1075 : 35 Cal. 1076. 
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S. 537 — Error in warrant. 

The omission to notify the person arrested, 
of the order for his arrest, is an irregularity 
covered by S. 537. Rangpal v. Emperor. 

18 Cr. L. J. 666 ; 
40 I. C. 314 : A. I. R. 1917 All. 85. 

S. 537 — Error of jurisdiction. 

An infringement of the provisions of the 
Cr. P. C. vitiating the proceedings must, in 
effect amount to an assumption by the Court 
of jurisdiction which it does not possess, or 
a failure to exercise a jurisdiction which it does 
possess. Nga V. Khine v. Emperor. 

36 Cr. L. J. 665 : 
155 I. C, 66 : 13 Rang. 1. 
7 Rang. 332 ; A. I. R. 1935 Rang. 98. 

S. 537 — Essentials for vitiation. 

It is well settled that every irregularity or 
illegality does not ipso facto vitiate a trial or 
call for the exercise of the powers ' of inter- 
ference by the Appellate or Revisional Court. 
Rajabali Hassanali v. Emperor. 

32 Cr.L. 3.521 ; 
130 I. C. 442 : 24 S. L. R. 446 ; 
A. I. R. 1930 Sind 315. 

S. 537 — Essentials for vitiation. 

Mere failure to comply with a mandatory 
provision of the Cr. P. C. is not necessarily an 
illegality that vitiates proceedings. In re : 
Tirumana Goundan. 30 Cr. L. J. 623 (a) : 

316 I. C. 366 : 1. R. 1929 Mad. 558 : 
1929 M. W. N. 506 : A. I. R. 1929 Mad. 544. 

S. 557— Essentials for vitiation. 

There is no universal rule that disobedience 
of a mandatory provision in a Statute has the 
consequence of nullification of all proceedings, 
irrespective of any question of prejudice. 
Khushal Jeram v. Emperor, 27 Cr. L. J. 1151 : 

97 I. C. 671 : 28 Bom. L. R. 1026 : 
50 Bom. 680 ; A, I. R. 1926 Bom. 534. 


-S. 537 — Examination of accused. 


Statement of accused taken after examination 

and before cross-examination of prosecution 

witnesses — No further examination of accused 

^Trial is vitiated. Moharrum Mahammad v. 

Emneror 32 Cr. L. J, 623 : 

emperor , im r /-> saz 


S. 537— Examination of complainant. 

The failure to examine a complainant under 
S. 200 is not mere irregularity curable jjy 
S. 537 but an illegality vitiating the entire 
proceedings. Mangu Noeri . 

511. C. 465 : 1 P. "l.’t.’ 346 - 
A. I. R. 1920 Pat. 670, 


S. 537— Examinalian of complainant. 

The omission to examine the complmnant is 

cured by S. 537. Emperor v. j 42 O : - 

20 I. C. 404 : U. B. R. 1913 I, 162. 
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— s. 537 — Prejudice. 

Failure to enter value of stolen property 
under S. 208 (/) is a defect curable under 
S. 637 unless there is prejudice to accused. 
Mohsin v. EmperoT. 41 Cr. L. J. 283 : 

186 I. C. 312 : 6 B. R. 347 : 

12 R. P. 503 : A. I. R. 1940 Pat. 272. 

• S. 537 — Prejudice. 

Failure to follow the mandatory provisions 
of S. 102 vitiates the trial and the accused 
is entitled to have a re-trial. In such a case, 
the provisions of S. 587, Cr. P. C., cannot be 
called into aid by the prosecution because 
unless the statements of the witnesses before 
the Police have been furnished to the accused 
or have been seen by the Court itself, the High 
Court is unable to say that the accused has 
not been prejudiced and where there is a 
violation of the plain directions in the statute 
' as to the mode in which the trial of the accused 
should be conducted, the High Court is bound 
to assume prejudice to the accused. Diuanath 
Sahaij V. Emperor . 40 Cr. L. J. 509 : 

180 1. C. 845 : 17 Pat. 622 : 

20 P, L, T. 70 : 5 B. R. SOI : 

11 R. P. 545 ; A. I. R. 1939 Pat. 174. 

• S. 537 — Prejudice. 

Failure to sign memorandum in summary 
trial of a warrant case is a defect curable 
under S. 587 unless there is prejudice to 
accused. Mohsin v. Emperor, 

41Cr. L.J. 283: 

186 1. C. 312 : 6 B. R. 337 : 

12 R. P. 503 : A. I. R. 1940 Pat. 272. 


S. 537 — Prejudice— Irrcgularitij —Pre- 
judice, absence of— Procedure. 

In the absence of any prejudice to the accused, 
the improper admission of evidence in contra- 
vention of the provisions of S. 102, Cr. P. C., 
is not a ground for a new trial or for reversal 
of the judgment of the lower Court. Ramyad 
Dusadh v. Emperof. 27 Cr. L. T. 753 : 

95 I. C. 273 : 1926 P.at. 13 : 
7 P. L. T. 673 : A. I. R. 1926 Pat. 211. 

s. 537 — Prejudice. 


No distinction can be introduced between an 
illegality and an irregularity and the sole 
criterion given by S. 537 is whether the accused 
person had been prejudiced or not. Where 
the accused are not prejudiced by the joint, 
trial (though not legal), ho re-trial should be 
ordered. Bhawani PalhaJc v. Emperor. 

r ^ „ 37 Cr. L. J. 496 ; 

161 I. C. 869 : 1935 A. W. R. 1308 . 

8 R. A. 295 : A. I, R. 1936 All. 253. 


-S. 537 — Prejudice. 


Omission to state reasons for tender of pardon 
under S. 337 is irregularity curable unles! 
there is prejudice to accused. Emperor v 
Duhhu. ' 30 Cr. L. J. 1157 ; 

, „ I- C. 126 : 1929 A. L. J. 227 
I. R. 1930 All. 14 : A. I. R. 1929 All 321 

7T": S. Syi— Prejudice— Police diary con- 

latmng slalemenls by witness to Police OfRe a 
during investigation— Whether can be used to 


corroborate such toitness— Superior Court, inter- 
ference by. 

The Magistrate is not entitled to use the 
Police notes of what the witness said to the 
Sub-Inspector during investigation to corrobo- 
rate the evidence given by the witness in 
Court. On the other hand, such improper 
admission of evidence will not, in all cases, 
compel interference by the superior Court 
unless the error has led to substantial in- 
justice or has prejudiced the accused. Sanmon 
Tiwari v. Emperor. 3P Cr. L. J. 102 : 

165 I. C. 761 : 3 B. R. 78 : 9 R. P. 211 : 

A. I. R. 1936 Pat. 581. 

S. 537 — Prejudice — Police investigation 

—Statements made before the Police — Use of 
such statements by the Magistrate. 

A Magistrate while trying several accused, 
confined his attention only to those whose 
names were mentioned before the Chief 
Constable during the Police inquiry. He used 
the statements without complying with the 
provisions of S. 102. Those accused whose 
names were not mentioned were acquitted : 
and Magistrate considered the case against the 
rest and convicted and sentenced them : Held, 
that the prejudice to the accused was clear 
when, ns a result of the perusal of the slalc- 
ments made to the Cliicf Constable, some of 
the accused were acquitted because their 
names did not appear in tlicm and the rest 
were convicted. The nece.ssary inference was 
that ns to the latter, the Magistrate was in- 
fluenced by the fact that the statements of 
the witnesses examined before him were 
corroboralcd by the statements made before 
the Chief Constable, whereas the law directs 
that they cannot be used in evidence unless 
they arc admitted in accordance with the 
provisions of the Indian Evidence Act and of 
the Cr. P. C. Emperor v. Babaji. 

5 Cr. L. J. 353 ; 

9 Bom. L. R. 366. 

S. 537 — Prejudice caused to accused — 

Defect, if curable. 

If questions had in fact been put, the 
failure to record them would be curable 
under S. 537 of the Cr. P. C., provided that 
the error had not injured tlic nccuscd.as to 
his defence on the merits, but in this case, 
ns the questions were not put at all, S. 533 
did not apply. Sardar Miya v. Emperor. 

38 Cr. L. J. 987 : 

170 I. C. 868 : 20 N. L. J. 128 : 

10 R. N. 83 : 1. L. R. 1937 Nag. 416 : 

A. I. R. 1937 Nag. 257. 

S, 537 — Prejudice. 

S. 105, Cr. P. C., places the question whe- 
ther a witness shall be prosecuted for giving 
false evidence or not in the hands of the 
’Court before which the witness has _ given 
evidence. The discretion is given to it and 
in the present case, assuming that the Magis- 
trate had jurisdiction, he chose a certain 
portion of the accused’s evidence on which 
he considered he had given false evidence, 
and, as he chose particular words on which 
he might be prosecuted, it must be assumed 
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must depend upon the gravity of the breach 
and consequences that are presumed or proved 
to have flowed from it. Emperor v. Erman A.ti. 
(F. B.) 31 Cr. L. J. 536 : 

123 I. C. 664 : 34 C. W. N. 296 ; 
54 C. L. J. 171 : A. I. R. 1930 Cal. 212. 

— S. 537 — Failure of justice. 

Wliethcr an irregularity can be cured by 
S. 537 depends on whether the Court can 
hold that there had or had not been a 
failure of justice owing to the irregularity. 
Dhondku Kondoo v. Silaram. 

34 Cr. L. J. 1036 : 
145 I. C. 664 : 1933 A. L. J. 1244 : 
55 All. 886 : 6 R. A. 139 : 
A. I. R, 1933 All. 660. 

S. 537. 

Failure to make record of local inspection 
under S. 530-B is a defeet curable under S. .537 
if there is no prejudice to accused. Ton Kyi 
Lin v. Emperor. 27 Cr. L. J. 128 : 

98 I. C. 177 : 5 Bur. L. J. 100 ; 
A. I. R. 1926 Rang. 193. 

S. 537 — Fatal irregularity. 

The absence of .sanction of the High Court, 
required by .S. 339, Sub-s. (3) to a prose- 
cution for giving false evidence in respect of 
a .statement made by a person who has accepted 
a tender of pardon, is an illegality which in- 
validates the trial. Emperor v. Illttklahoe. 

1 Cr. L. J. 1021 : 
2 L. B. R, 302. 

S. 537— Fflfaf irregularity. 

The absence of .sanction required under St 29, 
Arms Act, is a defect fatal to any proceedings 
held without .such .sanction inasmuch ns the 
defect is not curable under S. 537. Nga Po 
Chein V Emperor. 17 Cr. L. J. 209 : 

34 I. C. 321 : 8 L. B. R. 452. 

S. 537— Fatal irregularity — Magistrate 

following summons case procedure in warrant 
case— Trial, if vitiated — Irregularity, if zurablc 
under under S. 537. 

The irregularity of following the summons 
case procedure instead of the procedure for 
warrant case, is not a mere matter of form. The 
difference between the two forms of trial is 
of sufllcicnt importance to lead to an almost 
indefeasible presumption of prejudice to the 
accused, and tlio trial is not in accordance 
with law, and must, therefore, be set aside, the 
irrcgularitj'^ being of such a character ns not 
to be curable by S. 537, or by any of the other 
curative provisions of the Code. Sufal Qolai 
V, Emperor. 39 Cr. L. J. 438 : 

174 I. C. 454 : 42 C. W. N. 222 : 
10 R. C. 674 ; A. I. R. 1938 Cal. 205. 

S. 537 — Ground for interference. 

Merc omission to set out the previous convic- 
tion is no ground for interfering with the 
sentence unless it has caused failure of 
justice. In re : Abdultt, 11 Cr. L. J. 217 : 

5 I. C. 743 ; 7 M. L. T. 77. 

S. 537 — Hearing accused. 

Omission to call upon the accused to enter 
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^ mere irregularity covered 
by b. and the trial \vas, therefore, not bad. 
In re: Thoppa 37 Cr. L. J. 45 : 

159 I. C, 30 : 1935 M. W. N. 1091 (2): 
8 R. M. 467 ; A. I. R, 1936 Mad. 82. 


— S. 537 — Hearing accused. 

Where a Magistrate delivered judgment with- 
out allowing the accused’s counsel to address 
the Court on behalf of his client ; Held, that 
it is an elementary principle of law that no order 
should be made to a man’s prejudice, especially 
in a Criminal Case, without hearing him, and the 
very object of the Legislature in allowing par- 
ties to be represented at trials by Counsel is that 
Counsel must be heard before a final opinion 
is formed by the Court. It is not a question 
of indulgence but of right, when the Counsel 
for accused does not ask the Magistrate to 
hear him for his client, even then it is the duty 
of the Magistrate to give him the usual oppor- 
tunity to be heard in the case. Emperor v. Iboo. 

1 Cr. L. J. 760 : 

6 Bom. L. R. 665. 


S. 537 — Interpretation. 

Want of sanction under S, 195, Cr. P. C., is 
no ground for setting aside a conviction after 
trial. The words “subject to the provisions 
hereinbefore contained” in S. 537 cannot be 
construed in such a way as to nullify the 
express provisions contained in the latter part 
of the section that no sentence passed by a 
Court of competent jurisdiction shall be revers- 
ed on appeal “for want of any sanction required 
bv S. 195.” In re ; Perumal Nnidu. 

6 Cr. L.J. 382: 

2 M. L. T. 493 ; 17 M. L. J. 533 : 

31 Mad. 80. 


S. 537 — Irregularity. 

A violation of imperative procedure in S. 276 
is n defect not curable under S. 537. Bradshaw 
V. Emperor. 12 Cr. L. J. 46 (b) : 

• 9 I. C. 278 ; 33 All. 385 : 

8 A. L. J. 182. 

S. Syj— Irregularity. 

Although sanction to prosecute for an offence 
under S. 182, Penal Code, is necessary, the 
absence of such sanction, unless a failure of 
justice is occasioned thereby, is a mere 
irregularity under S. 537, Cr, P. C., and would 
not vitiate the prosecution. Nagappan Muda~ 
liar V. Emperor. 24 Cr. L. J. 755 ; 

74 I. C. 259 : A. I. R. 1923 Rang. 135, 


-S. 527 — Irregularity. 


An omission to comply with the provisions of 
S. 221 (7) is an irregularity curable by S. 687 
if it has not actually prejudiced the accused. 
Kaa Hla v. Emperor. 18 Cr. L. J. 79 ' 

® 37 I. C. 63 : 8 L. B. R. 461 

10 Bur. L. T. 169 
A. I. R, 1917 L. Bur. 58. 


S. 527— Irregularity. 

Five jurors present out of ten summoned, and 
selection of those five- by lot is no irregularity 
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Municipal Act, debars any Court from taking 
cognizance of any offence punishable under the 
Act except on the complaint of, or upon 
information received from the Committee or 
some person authorized by the Committee to 
complain or to give information. Therefore, 
a complaint by a person not authorized to 
complain under this section in respect of an 
offence punishable under the Act, is no com- 
plaint at all, and where a person has been 
convicted on the basis of such a complaint, the 
conviction is bad, and the defect is not curable 
under S. 537, Cr. P. C. Ahmad Din v. Emperor. 

18 Cr. L. J. 511 : 
39 I. C. 479 : 4 P. R. 1917 Cr. : 
A. I. R. 1917 Lah. 233. 

S. 537 — Scope. 

The provisions of S. 537 are mandatory and 
no Court is entitled to set aside a finding, 
sentence or order of a subordinate Court in 
direct contradiction of the terms of the section. 
The words “subject to the provisions herein- 
before contained” must refer to the other 
sections in that Chapter unless there is any 
specific provision in any other section of the 
Code which says that any particular error will 
vitiate proceedings in spite of the fact that no 
failure of justice has been occasioned by such 
error. Quaere: — It is doubtful whether a 
distinction can be made between irregularities 
which may be cured under the provisions of 
S. 537 and illegalities which may not be so 
cured. The procedure in India is governed by 
statute and it is doubtful whether it is admis- 
sible for a Court to go outside the statute and 
proceed in a manner contrary tQ its provisions 
merely on general principles. Bhajja v. 
Emperor. 40 Cr. L. J. 549 : 

181 I. C. 537 : 11 R. A. 573 : 1939 A. L. J. 81 : 
1939 A. W. R. 1 : A. I. R. 1939 All. 238. 

S. 537 — Scope. 

The provisions of S. 537, Cr. P. C., are 
applicable merely to errors of procedure 
arising out of mere inadvertence and not to 
substantive errors of law. It has no applica- 
tion to cases where there has been a disregard 
of mandatory provisions of the Code. Bhoora 
V. Tara Singh. , 28 Cr. L. T. 159 : 

99 I. C. 415 : 29 All. 270 : 25 A. L. J. 155 ; 

A. I. R. 1927 All. 267. 

S, 537 — Scope. 

The section cannot cure an illegality vitiating 
a trial for non-compliance under S. 191. 
Narain Das v. Emperor. 27 Cr. L. J. 325 : 

92 1. C. 741 ; A. I. R. 1926 All. 395. 

S. 537— Scope. 

Want of sanction or complaint under S. 195, 
Cr. P. C., vitiates the whole proceedings and 
the defect is not cured by S. 537 of tlie 
Cr. P, C. Ram Samu^h v. Emperor. 

' , . 27 Cr. L. J. 969 : 

96 I. C. 521 : 3 O. W. N. 614 : 
A. I. R. 1926 Oudh 485. 


S; 537— Scope. 

When offence of cheating triable bv 
Class Magistrate is tried by Second 
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Magistrate, irregularity is not covered by 
S. 537. Khuda Bakhsh v. Emperor. 

35 Cr. L. J. 514 : 
147 I. C. 737 : 35 P. L. R. 289 : 
6 R. L. 444 : A. I. R. 1933 Lah. 1009. 

S. 537 — Scope. 

Where the officer who granted sanction had a 
dual capacity being both a 1st cla'ss Munsif and 
a 1st class Magistrate, and he erroneously 
described himself as “Magistrate” when lie 
should have written “Munsif” ; Held, that it 
was only an irregularity which was cured by 
S. 537, Cr. P. C. Maula Bakhsh v. Lai Chand. 

18 Cr. L. J. 121 : 
37 I. C. 473 : 23 P. R, 1916 Cr : 

A. I. R. 1917 Lah. 277. 

S. 537 — Scope — Disregard of. express 

provision of law. 

The disregard of an express provision of law 
as to the mode of trial is not a mere irregular- 
ity such as can be remedied by S. 537, Cr. P. C. 
nor can it be cured by the consent of the 
accused. Mohammad Shah v. Emperor. 

23 Cr. L. J. 268 : 
66 I. C. 332. 

S. 537 — Scope. 

Examination of accused before all the wit- 
nesses for prosecution have been examined 
is a fatal defect and cannot be cured by opera- 
tion of S. 537, Cr. P. C. Tilak Gope v. Bhapa 
Bam. 22 Cr. L. J. 598 : 

62 I. C. 870. 

S. 537 — Scope of — Restriction on 

reversal or alteration of finding — Competent 
jurisdiction, meaning of. 

The term “ competent jurisdiction ” in S. 537, 
Cr. P. C. refers to the character and the status 
of the Court which has decided the case. The 
restriction imposed by S. 537, Cr. P. C., not 
to reverse or alter a finding or order or sen- 
tence on the ground of any absence of sanction 
unless it has occasioned a failure of justice, 
clearly indicates that a Court may be of 
competent jurisdiction to try a case in the^ 
absence of sanction ; and, therefcre, a sanction 
is not a condition of the competency of the 
Tribunal, but only a condition precedent for 
the institution of proceedings before a Tribunal. 
S. 537 only cures the want 'of sanction in 
those cases which are covered by S. 195, 
Cr. P. C., the absence of sanction required 
by any other provision of the law cannot be 
remedied. Emperor v. Mengraj Devi Das. 

23 Cr. L. J, 305 : 
66 I. C. 657 : 16 S. L. R. 1. : 
A. I. R. 1921 Sind 137. 

S. 537— iS'cope of, 

S. 537 deals merely with irregularities in 
procedure so far as such irregularities involve 
breaches of the rules of procedure provided by 
the Code itself. Harnarain Halwai v. Kariman 
Ahir. 21 Cr.L.J. 621(b) : 

571. C. 285 : 5 P. L.J.61 : 

. IP. L. T. 609 ; A. I. R. 1920 Pat. 655. 
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of the Jury merely beeause there was a 
misdirection unless it finds that the mis- 
direction had in fact occasioned a failure of 
justice, Hari Mahto v. Emperor. 

37 Cr. L. J. 320 : 
160 I. C. 675 - 2 B. R, 233 : 8 R. P. 375 : 

A. I. R. 1936 Pat. 46. 

S. 537 — Misdirection to Jury. 

Held, there was no misdirection to Jury 
and High Court could not interfere in 
revision. Emperor v. Tehri. 

36 Cr. L. J. 1467 : 
158 I. C. 913 : 8 R. O. 135 : 
1935 O. L. R. 624 : 1935 O. W. N. 1153 : 

A. I. R. 1936 Oudh 108. 

S. 537 — Misdirection to Jury. 

When a witness for the prosecution was 
allowed to give hearsay evidence as to the 
guilt of one of the accused, and statements 
made by the accused when they were in 
Police custody were recorded as confessions 
and the Jury was misdirected by being 
told that confessions to the Police if followed 
up by the production of stolen property were 
admissible and the Judge did not warn the 
Jury to take the case of each accused 
separately and that a confession by one 
accused involving himself alone, could 
not be used against the other accused : 
Held, that a new trial must be order- 
ed. In re : Acchabba Beori. 

7 Cr. L. J. 358 : 
3 M. L. T. 263 : 18 M. L. J. 250. 

S. 537 — Misjoinder of charges. 

Action under S. 537 cannot be taken if there 
is misjoinder of charges. K. Meeriah v. Empe- 
ror. 32 Cr. L. I. 930 : 

132 I. C. 548 : 9 Rang. 632 : 
I. R. 1931 Rang. 180 : 
A. I. R. 1931 Rang. 90. 

S. 537 — Misjoinder of charges. 

If an accused is charged at one trial with 
three separate offences under the same 
section, and the complainant is a different 
person in each case, it is an irregularity, as 
for the purposes of S. 234, Cr. P. C., offences 
are not of the same kind when the complain- 
ants are different, and it is also an irregularity 
to pass one sentence for three separate offences 
and both these irregularities fall under S. 537, 
Cr. P. C, Khavas v. Vasti Monji. 

1 Cr. L. J. 489. 

S. 537 — Misjoinder of charges. 

The accused was convicted at one trial of (1) 
house-breaking by night with intent to commit 
theft on the night of the 27th August under 
S. 457; (2) theft at the same time in the 
verandah in a different part of the same build- 
ing under S. 379, and (3) theft in a building 
used for the custody of property on the night 
of the 29th August, under S. 380 : Held, that 
the separate sentence for theft of the shoes was 
not legal : Held also, that the joinder of the 
two charges under Ss. 457 and 380, Penal Code, 
was illegal : Held also, that the misjoinder 
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could not be cured by S. 537. Emperor v, Asgar 

„ 1 Cr. L. J. 537 : 

U. B. R. 1904 1st Qr. Cr. P. C. 2. 

— S. 531— Misjoinder of charges. 

The accused was tried and convicted at one 
trial of causing hurt and of abetment of theft 
at a different place on the same day. The Ses- 
sions Judge on appeal noticed that the two 
offences ought not to have been tried 
together but considered that the error was 
cured by S. XV of the Schedule to the Upper 
Burma Criminal Justice Regulation ; Held, 
that the trial of the offenees together was 
an illegality which is not curable either by 
the Criminal J ustice Regulation or any other 
provision of law. Emperor v. Nga Tok Gyi. 

1 Cr. L. J. 872 : 

U. B. R. 1904 2nd Qr. Cr, P. C. 9, 

S. 537 — Misjoinder of charges. 

The infringement of the provisions of S. 239 
(a) would, if made out, constitute an ille- 
gality as distinguished from an irregularity, 
so that the conviction would require to be 
quashed, and that S. 537 can be of no avail to 
remedy the defect. Nathu Chatidhury v. Empe- 
ror. 41 Cr . L. J. 452 ; 

187 I. C. 361 : 6 B. R, 461 ; 12 R. P. 615 : 

A. I. R. 1940 Pat. 499. 

^ — S. 537 — Misjoinder of charges. 

The joinder of charges under Ss, 414 and 
380, Penal Code, being opposed to S. 238, 
Cr. P . C., is not merely irregular within the 
meaning of S. 587 of the Code, but 
illegal. Emperor v. Wassanji Dayal. 

1 Cr. L. J, 834 : 

6 Bom. L. R. 725. 

S. 537— Misjoinder of charges. 

When one accused is charged with having 
murdered a certain person at a certain place, 
and another accused is charged with 
having murdered the same person at the 
same time and place, and both those 
accused are being prosecuted because 
there is evidence against both, but the 
evidence is of such a character that both 
of them cannot be convicted, and if one 
set of evidence is believed, one of the accused 
will have to be convicted, whereas if the 
other set of evidence is believed, the other 
accused will have to be convicted ; it cannot 
be said that those persons are charged with 
the same offence committed in the course of 
the same transaction within the meaning of 
S. 239. “The same offence” means an offence 
arising out of the same act or series of 
acts and can mean nothing else. When the 
prosecution evidence against two persons is 
mutually exclusive, there is no provision of 
the Code under which those persons can be 
tried together ; and the joint trial of the two 
persons is an illegality which goes to the very 
root of the trial. Nga Sar Kee v. The King. 

41 Cr. L. J. 153 : 

185 I. C. 303 : 1940 Rang. 203 : 

12 R. Rang. 189 : 

A. I. R. 1939 Rang. 390. 
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not seisin of the case, cannot be used in 
the High Court.- Ramchandra Modak v. Em- 
peror. 27 Cr. L. J. 499 : 

93 I. C. 963 : 5 Pat. 110 : 
1926 Pat. 304 : A. I. R. 1927 Pat. 214. 

S. 539 — Admissibility. 

Affidavits sworn before a Presidency Magistrate 
of Calcutta are not admissible in the Patna 
High Court. Bengal Nagpur Railway Co. v. 
Makbul. 27 Cr. L. J. 313 : 

92 I. C. 697 : 1926 Pat. 76 : 
7 Pat. L. T. 343 : A. I. R. 1925 Pat. 755. 

— S. 539 — A^davit — Contents of. 

An affidavit must contain nothing but bare 
facts known to the person^ who makes the 
affidavit either personally or upon information 
from a source which he believes to be a 
correct source and one on which reliance can 
be placed. As human beings are liable to 
make mistakes in reciting facts, the law requires 
that the contents of affidavits should be care- 
fully read over to the deponents in a language 
which they understand and should be vouched 
by them to be correct. Mongol v. Emperor. 

15 Cr. L. J. 164 : 
22 I. C. 740 : 11 A. L. J. 986 : 
36 All . 13 : A. I. R. 1914 All. 197. 

S. 539 — Affidavit sworn before officer of 

District Court — Whether sufficient. 

Application for transfer — Affidavit sworn be- 
fore officer of District Court is not sufficient. 
Makim Chanda v. Amjad AH, 

33 Cr. L. J. 61 : 
134 I. C. 1278 (a) : I. R. 1932 Cal. 62 (1) ; 

A. I. R. 1931 Cal. 710 (1). 

S. 539 — Interpretation. 

The expression, in S. 539, Cr. P. C., “ any 
Commissioner for taking affidavits in any 
Court of Record in British India ” does not 
mean any Commissioner for taking affidavits 
for use in any Court of Record in British 
India. The Commissioner referred to in S. 539, 
Cr. P. C. is a person who is actually sitting 
in the Court precincts where he is entitled 
to sit and who has been authorized to admi- 
nister oaths within the Court precincts. 
Where an affidavit is sworn before a Commis- 
sioner of Oaths appointed under S. 139, C.P.C., 
it cannot be said to have been sworn before 
a person who is authorized to administer the 
oath. Ramditla Mal-Duni Chand v. Emperor. 

40 Cr. L. J. 847 : 
184 I. C. 10 : 12 R. Pesh. 22 : 
A. I. R. 1939 Pesh. 38. 
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therefore, sustain a conviction under S. 193, 
Penal Code. Ganpat Devaji Palil v. Etriperor. 

30Cr.L.J.593; 
116 I. C. 248 : 31 Bom. L. R. 144 : 

I. R. 1919 Bom. 344 ; 
A. I. R. 1929 Bom. 136. 

S. 539-A — Prosecution for false state- 
ments. 

A person who in an affidavit filed under 
S. 539-A, Cr. P. C., makes a false statement 
as of a fact within his personal knowledge, 
can be convicted of an offence under S. 199, 
Penal Code, even though he has not separately 
stated in the affidavit facts which are within his 
personal knowledge and facts which are merely 
believed by him to be true as required by 
S. 539-A (3) of 'the Code. Ram Sar up Singh 
V. Emperor. 30 Cr. D. J. 645 ; 

116 I, C. 755 : 1. R. 1929 Pat. 323 ; 

A, I. R. 1929 Pat. 156. 

S. 539-A— Prosecution for false state- 
ment. 

False allegations in affidavit of accused person 
in support of application for transfer — He is 
liable to be . prosecuted. Badri Prasad v. 
Jhamman. 34 Cr. L. J. 457 : 

142 I. C. 900 ; 1932 A. L. J. 1076 : 
55 All. 114 : 1. R. 1933 All. 140 : 

A. I. R. 1933 All. 47. 


S, 539-B — Assessor— -Pigftt of to 

inspect. 

Case triable by Assessors — Spot inspection by 
Judge alone-rinspection note must be ruled 
out. Raj Bahadur v. Emperor. 

35 Cr. L. J. 1496 : 
152 I. C. 103 : 1934 O. L. R. 810 : 
11 O. W. N. 1309 : 7 R. O. 182 : 
A. I. R. 1934 Oudh 499. 


S. 539-B— Case before Bench of 

Magistrates— Inspection by all, necessity of. 

If a case is tried by a Bench of Magistrates 
the local inspection under S. 539-B must be 
made by all the Magistrates, and the memo- 
randum jirawn up by some of the Magistrates 
would be of no use or. finality to a Magistrate 
who has not seen the spot and consequently 
cannot be in a position to state whether the 
description therein is correct. The local 
inspection is an essential part of the proceed- 
ings of the Court, and if one of the two 
Magistrates who preside over a Court does not 
join in any of the proceedings, the trial cannot 
be said to be proper. Vihdl Amar Singh y. 
Madho Tul Singh. ■ 

17 N. L. J. 269 : A. I. R. 1935 Nag. 77. 


: S. 539-B— Duty of Court — Local - 

inspection, result of, when to be recorded— Pro- 
cedure. 


S. 539-A — Prosecution for false state- 
ments. 

A Nazir of a Subordinate Judge’s Court has 
no authority to administer an oath for the 
purpose of an affidavit or statement to be 
used in a Criminal Court and a statement 
made in an affidavit sworn before him for 
being used in a Magistrate’s Court cannot. 


If a Magistrate holds a local inspection, he 
should record the result of his inspection and 
ask the parties before delivering his Judgment 
to adduce, if they desire, evidence and argu- 
ments regarding what he has recorded. It is 
irregular if he records in the order-sheet the 
result of his inspection after he has delivered 
his judgment. But a conviction will not be 
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irregularity covered by S. 537, but an illegality. 
Beni Madho v. Emperor. 41 Cr. L' J. 816 : 

190 I. C. 71 : 1940 O. W. N. 923 : 
1940 O. L. R. 521 : 13 R. 0. 125. 

S. 537— Non-compliance with S. 491. 

The failure of the Magistrate to inform the 
accused that he is entitled to have the case 
transferred to another Magistrate renders all 
subsequent proceedings before the Magistrate 
void and this is an illegality which is not 
curable by S. 537. Arjan Singh v. Emperor. 

41 Cr. L, J. 65 : 
184 I. C. 680 : 42 A. L. R. 51 : 
1. L. R. 1940 Lah. 102 : 12 R. L. 241 (2) : 

A. I. R. 1939 Lah. 479. 

S. 537 — Non-compliance with S. 539-B 

— Onus. 

This provision is mandatory, and the failure 
to comply with this express direction of 
law, is an illegality and not an irregularity 
which can be cured. Hriday Govinda Stir v. 
Emperor. 25 Cr. L. J. 1375 : 

82 I. C. 767 : 40 C. L. J. 149 : 
A. I. R. 1924 Cal. 1035. 
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S. 537 — 'Object of. 

S. 537 of the Code can only be used to 
repair irregularities which have not occasioned 
any failure of justice. It cannot make legal 
that which is illegal. Gopal v. Emperor. 

16 Cr. L. J. 289 : 

28 I. C. 513 : 11 N. L. R. 36 ; 

A. 1. R. 1915 Nag. 58. 

S. 537 — Objection— Omission to take — 

Effect off 

A person was tried and convicted under 
S. 211, Penal Code, without any sanction, as 
contemplated by S. 195, Cr. P. C. The accused 
took no objection as to the want of sanction 
before the Magistrate who convicted him : 
Held, that the case was covered by S. 537, 
Cr. P. C., and. the conviction could not be 
set aside for want of sanction. The objection 
as to want of sanction should have been 
raised at an early stage of the proceedings. 
S. 537, Cr. P. C., contemplates not only 
irregularities, but errors and omissions as 
well. Ochhan v. Emperor. 14 Cr. L. J. 607 : 

21 I. C. 479 : 11 A. L. J. 809. 


S. 537 — Non-compliance with S. 540. 

Failure to afford opportunity to cross- 
examine Court witness called under S. 540 
is a defect not curable under S. 537. 
Shiigan Chand v. Emperor. 

26 Cr, L. J. 1035 (a) : 
87 I. C. 923 : A. I. R. 1925 Lah. 531. 

S. 537 — Non-compliance with S. 540. 

The special powers conferred upon a Court 
by S. 540 may be exercised under proper 
circumstances, but the recording of evidence 
on behalf of the prosecution after the 
defence evidence is closed cannot be justified. 
It is an irregularity which ought to be 
avoided. Alex Pimento v. Emperor. 

22 Cr. L. J. 58 : 
59 L C. 202 ; 22 Bom. L. R. 1224 ; 

A. I. R. 1920 Bom. 339. 

S. 537 — Non-compliance with S. 540-A. 

Attendance of accused represented by Pleader 
can be dispensed with only if Court is satisfied 
that he is incapable of remaining before Court. 
But if dispensation is at request of accused 
though not incapable of remaining before 
Court, irregularity can be cured under S. 537 
unless there is failure of justice. Emperor v. 
Radha Raman Mittra. 32 Cr. L. J. 364 : 

129 I. C. 260 : 1930 A. L. J. 1076 : 
I. R. 1931 All. 132 : A. I. R. 1930 All. 817. 

S. 537— Object and scope o{— Irregu- 
larity curable. 

Where an offence is inquired into and tried 
by a Court witliin whose jurisdiction it has 
not been committed, the error is only an. 
irregularity curable under S. 537, Cr, P, C., 
unless it has occasioned a failure of justice. 
Mohammad Hayal Mulla v. Emperor. 

30 Cr. L. J. 1166 : 
120 I. C. 225 : 7 Rang. 370 : 
I. R. 1930 Rang. 17 ; A. I. R. 1930 Rang. 77. 


S. 537— Prejudice. 

Also— that to convict an approver on evi- 
dence taken before he was put back into 
the dock, is an irregularity calculated to 
prejudice him ; and where the particular 
points on which it was alleged that an approver 
had given false evidence and so forfeited his 
pardon were not clearly put before him, so 
as to give him a fair opportunity of tneeting 
the allegation : Held, that he was prejudiced 
in his defence. Nga Po Hnan v. Emperor, 

7 Cr. L. J. 245 ; 

U. B. R. Cr. 1907-09 Cr. P. C. 7. 


S. 537 — Prejudice, absence of. 

Apart from the question of real prejudice, 
iherefore, it is of no 'avail^ in revision for a 
oetitioner merely to show that during trial 
lertain witnesses ivere cross-examined with 
reference to statements made by them to 
Police during investigation under S. 161, 
>. P, C., contrary to the provisions of S. 162. 
3ajjad Mirza v. Emperor. 28 Cr. L. J. 446 : 

101 1. C. 478 : 45 C. L. J. 199 : 

A r n 1007 rol 


S. 527— Prejudice— Denial of right— 

rrcgularity, if curable— Prejudice to accused. 

k denial of accused’s right to the statements 
rdinarily constitutes an illegality which can- 
ot be cured, because the extent of the preju- 
ice caused cannot be gauged. Vishwanath 
'andurang Kunbi v. Emperor. 38 Cr. L. J. 936 : 
170 I. C. 638 : 1. L. R. 1937 Nag. 178 ; 
in t> on . a T n. 1636 Nan. 249. 


S. 537 — Prejudice. 

Failure to enter the date of commission of 
offence under S. 263 (6) is a defect curable 
under S. 537 .unless there is prejudice to 
accused. Meta'., v. Cc. L. 1 283 : 

12 R. P. 503 : A. I. R. 1940 Pat. 272. 
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understanding the evidence but for the 
purposes of obtaining information which 
does not appear from the evidenee of the 
witnesses, he goes beyond the powers whieh 
are granted to him by the Cr. P. C. and 
the whole trial beeomes vitiated. Hari 
Mohan Biswas v. Emperor. 30 Cr. L. J. 491 : 

115 I. C. 556 ; I. R. 1929 Pat. 200. 


S. 539-B— Record of inspection — Extent 

of use. ■' 

Unless a sketch prepared by a Magistrate at 
the time of making local inspection is proved 
in the witness-box, it is impossible to use it as 
evidence or to say what value should be attach- 
ed to it. Dalu Ghose v. Emperor. 

40 Cr. L. J. 795 : 

183 I. C. 431 ; 43 C. W. N. 896 : 

12 R. C. 157 : A. I. R. 1939 Cal. 487. 

S. 539-B— Record of inspection — Extent 

of use. 

Where the Magistrate received in evidence at 
the time of the local inspection certain utaras 
which he did not place on the record and the 
judgment, whieh was ultimately delivered ac- 
quitting the non-applicant, was based mostly 
on the spot inspection note and these utaras — 
Held, it cannot be said to be a legal judg- 
ment. Vithal Amar Singh v. Madho Sudsingh. 

17 N. L. J. 269 : 

A. I. R. 1935 Nag. 77. 

— S. 539-B —Record of inspection — How 

and when to be made. 


Under S. 539-B, memorandum of local inspec- 
tion should be drawn without unnecessary 
delay and should be.signed by all the Magistrates 
taking part in the judgment. Sebastian Lobo 
V. Mingel D' Souza. 33 Cr. L. J. 655 (2) : 

138 I. C. 608 : 37 L. W. 149 : 
1932 M. W. N. 645 : I. R. 1932 Mad 596 : 

A. I. R. 1932 Mad. 676. 

S. 539-B — Record of inspection —Necessi- 
ty of . 


A Judicial Officer conducting a local invest! 
gation should place upon record the result ol 
his inspection at once so that the parties maj 
have an opportunity of seeing what the facts 
are which the Judicial Officer considered to b« 
established by the local investigation. Where 
a Magistrate has failed to record a memorao' 
dum of his local inspection and to supply the 
petitioner with a copy of the record, the result 
of such inspection cannot be used against the 
accused. The object of a local inspection is 
to allow the Magistrate properly to appreciate 
the evidence given at the enquiry or trial 
and not for the purpose of the Magistrate be- 
coming the principal witness in the case on e 
question of fact. Jowala Singh v. Emperor. 

29Cr;L.J719 
110 1. C. 463 : 10 Lah. 138 
A. I. R. 1928 Lah. 479 
-S. 539-B — Record of 


sity of. 

A Magistrate is entitled 
purpose 


inspection— Nece; 


inspection for the 

S tti? if 'given before “hii 

but the law casts an obligation on him 


to make a loct 
of explaining 
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make an accurate note on the record of what 
he has seen and the impression that has been 
created on his mind relative to the evidence 
already given. Murat Lai v. Emperor. 

19Cr. L.J.92: 
43 I.C. 252 :3 P. L. W.261 : 

A. I. R. 1917 Pat. 1. 

S. 539-B — Record of inspection — Necess- 
ity of — Inspection of spot — Duty of Court to make 
memorandum. 

Under S. 539, a Court inspecting a spot is 
bound to record a memorandum of inspection 
noting briefly the facts observed at the 
inspection, and if the Court has omitted to 
record such a memorandum, the portions of 
the judgment which arc based on the im- 
pression received at the spot on such inspec- 
tion should not be taken into consideration by 
the Appellate Court in deciding the guilt of the 
appellant. Miisa v. Emperor. 

30Cr. L.J.333: 
114 I. C. 609 : I. R. 1929 Nag. 81 : 

A. I. R. 1929 Nag. 233. 

S. 539-B— Record of inspection — Neces- 
sity of. 

It is obligatory on a Magistrate under the 
second clause of S. 539-B to make his inspection 
a part of the record. Hriday Govinda Sur v. 
Emperor. 25 Cr. L. J. 1375 *. 

82 I. C. 767 : 40 C. L. J. 149 : 
A. I. R. 1924 Cal. 1035. 

-S, S39.B —Record of inspection — Neces- 
sity of. 

Magistrate should prepare a memorandum of 
facts observ’^ed on local inspection and place 
it on the record as required by S. 539-B, 
Cr. P. C., but failure to do so is not an ille^ 
gality but a mere irregularity covered by 
S. 537, Cr. P. C., where no prejudice is 
caused. Tan Kyi Lin v. Emperor. 

27 Cr. L. J. 1281 : 
98 I. C. 177 ; 5 Bur. D. J. 100 : 
A. I. R. 1926 Rang. 193. 

S. 539-B— Record of inspection— Omis- 
sion to make— Effect of. 

An omission on the part of the Magistrate 
who lias made a local inspection to make a 
note of his observation and to place it on the 
record would vitiate the trial if the omission 
has, in fact, occasioned a failure of justice ; 
otherwise, the omission is condoned. Sarju v. 
Emperor. 33 Cr. L. J. 124 : 

135 I. C. 226 : 1932 A. L. J. 523 
I. R. 1932 All. 50; 
A. I. R. 1932 All. 28. 

S. 539-B— Record of inspection— Omis- 
sion to make — Effect of. 

Held, that the omission to make inspection 
note as required by S. 539-B was not fatal 
to the case. The local inspection had not 
much bearing on the case at all, and the 
omission to record the note could have 
had no practical effect on the decision. 
Jamna Prasad v. Emperor. 

39 Cr. L. J. 427 (b) : 
174 I. Ci 523 : 10 R. N. 417 ; 
A. I. R. 1938 Nag. 325. 
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that in the exercise of his discretion he 
considered that the statements which he 
chose were statements and the only state- 
ments on which he should be prosecuted, 
and a charge on statement or statements 
totally different to that on which the original 
Magistrate sanctioned a prosecution is un- 
lawful. Ahmed Esoof Bhaymeah v. Crown. 

1 Cr. L. J. 370 : 
10 Bur. L. R. 77. 

S. 537 — Prejudice. 

The omission to record reasons for convic- 
tion is, however, an irregularity which would 
be cured by S. 587 where the prejudice has 
been caused to the accused. In re : Thurman. 

25 Cr. L. J. 1084 : 
81 1. C. 908 : 20 L. W. 330 : 
A. I. R. 1924 Mad. 799. 

S. 537 — Prejudice. 

Where the inquiry in a case has proceeded 
far enough to enable the test required by 
S. 476 to be applied, S. 537 will cure any 
defect not prejudicing the accused. Emperor 
V. Jhamandas. 12 Cr. L. J. 320 : 

10 I. C. 616. 

S. 537 — Prejudice. 

Where the provisions of S. 326, Cr. P. C., 
are not complied with, the defect is not 
curable by S 537, Cr. P. C. Emperor v. Tamiz- 
ud'Din Ahmad. 31 Cr. L. J. 426 : 

122 I. C. 558 : 33 C. W. N. 1054. 

S. 537 — Prejudice. 

Whether the refusal of the Court to supply 
the accused with copy of the statement of 
on approver before the Police and to allow 
his cross-examination has or has not vitiated 
the trial, depends upon the circumstances of 
each case and the extent of the prejudice 
caused to accused. Hazara Singh v. Emperor. 

29Cr.L.J.348: 
108 I. C. 167 : 9 Lah. 391 : 
A. I. R. 1928 Lah. 257. 

_S. 537 — Prejudice — Burden of proof. 

The question of prejudice is always a ques- 
tion of fact to be proved by the person 
raising the question, where there is no pre- 
judiee even if there is an irregularity, the 
matter is completely covered by the provi- 
sions of S. 537. Emperor v. Therumalai Reddy 
(61, relied on. Emperor v. Pahlu. 

41 Cr. L. J. 55 ; 
184 I. C. 549 : 1. L. R. 1939 Lah. 243 : 

41 P. L. R. 731 : 
A. I. R. 1939 Lah. 475. 

S. 537— Proceedings void — Summary 

trial of offence not triable summarily — Con- 
viction of offence triable summarily -^Legality 
of trial. 

A summary trial for an offence which is 
not triable summarily is illegal and void even 
though it has resulted in a conviction only 
for an offence triable summarily. Ganu Sadu 
v. Emperor. 29 Cr. L. J. 492 : i 

109 I. C. 220 : 30 Bom. L. R. 371 : 
52 Bom. 254 : A. I. R. 1928.Bom. 142. ' 
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S. 537 — Procedure — Order awarding 
compensation, whether can be made after order 
of discharge — Failure to embody order in original 
■judgment — Provisional order of imprisonment. 

An order awarding compensation must, as a 
rule, be part of the original judgment direct- 
ing the discharge of the accused, and before 
the order of discharge is read out, the 
Magistrate should make up his mind to call 
upon the complainant to pay compensation. 
But there is nothing in S. 250 to show that 
the levy cannot be made after the order of 
discharge. Failure to embody an order 
awarding compensation to the accused in the 
original judgment is merely an irregularity 
curable by S. 537. Dhanukodi Asari v. 
Muthuswamy Aiyar. 17 Cr. L. J. 314 ; 

35 I. C. 490 ; 4 L. W. 32 ; 

1916 2 M. W. N. 159 : 

A. I. R. 1917 Mad. 628. 


S. 537 — Scope. 

A Magistrate taking action in respect of an 
offence notified to him extra-judicially com- 
mits an illegality not curable by S. 537 of the 
Code. Gopal v. Emperor. 16 Cr. L. J. 289 : 

28 I. C. 513 : 11 N. L. R. 36 : 

A. I. R. 1915 Nag. 58. 

S. S37— Scope— Judgment at variance 

with directions given by law —Defect, not cured. 


S. 537, Cr. P. C., does not cure the defects in 
a judgment which is -clearly at variance with 
the directions given in Ss. 367 and 424 of the 
Code and which materially prejudices the 
accused in the trial of their appeal. Kanhai 
Singh V. Emperor. 13 Cr. L. J. 859 : 

. 17 I. C. 795 s 10 A. L. J. 435. 


S. 537— Scope. 

Omission to follow the procedure under S. 191 
in a case under S. 190(1) (c) is not a^ mere 
irregularity curable by the provisions of S. 537, 
but is an absolute illegality which vitiates 
the whole trial. Bodha v. Emperor. 

22 Cr. L. J. 96 s 
59 I. C. 384 : 16 P. L. R. 1921 : 

4 P. W. R. 1921 Cr. : A. I. R. 1921 Lah. 235. 


S. 537— Scope. 

S. 537 applies to mere errors of procedure 
arising out of inadvertance and does not apply 
to cases of disregard of a mandatory and 
imperative provision of the Code. Banka Singh 
V. Gokul, 28 Cr. L. J. 231 ; 

•99 I. C. 1031 : 25 A. L. J. 246 : 

49 All. 325 : A. I. R. 1927 All. 286. 


S. 537— Scope. 

S. 587, Cr. P. C., may be taken to cover an 
irregularity in the widest sense of that term, 
provided there has been no failure of justice. 
tn re : Annai Errappa. 31 Cr. L. J. 827 ; 

125 1. C. 253 : 1929 M. W. N. 898 : 
3t L. W. 386 ; A. I. R. 1930 Mad. 186. 


S. 537— Scope. 

/ 

S. 537 only covers errors, omissions or 
irregularities in a complaint, but does not refer 
to a total absence of complaint. S, 228, Punjab 
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Duty of Court. 

Material witness. 

Miscellaneous. 

Notice to parties. 

Object and scope. 

Opportunity to cross-examine. 

Power of Court. 

Seope. 

_s. 540. 

See also (i) Cr. P. C., 1898, S. 342. 

(it) Criminal trial. 

(in) Evidence Act, 1872, S. 154. 
(tu) Magistrate. 

S. 540 — Local inspection by Magistrate, 

when permissible — Results, whether can be embo- 
died in the testimony of witnesses. 

A Magistrate can make a local inspection 
for the purpose of enabling him to understand 
the evidence laid before him and to use the 
evidence of his own ej'cs to test the truth of 
the witnesses, and it is immaterial that the 
result of such inspection is not at once put 
on record and laid open to the scrutiny of 
parties ; nor is it necessary that the accused 
or their representatives should invariably be 
present at a local inspection. Wierc, after a 
local inspection, the Magistrate recalls the 
prosecution witnesses under S, 540, Cr. P. C., 
and really embodies the results of his inspec- 
tion in the examination of such witnesses 
on re-call and the accused are afforded a full 
opportunity of cross-examining them with 
reference to the facts then elicited, the pro- 
cedure adopted is not illegal nor prejudicial 
to the accused. In rc : Thackroth Hydron. 

25 Cr. L. J. 7 : 
75 I. C. 695 : 18 L. W. 113 : 
45 M. L. J. 279 ; 1923 M. W. N. 860 : 

A. I. R. 1923 Mad. 694. 

S. 540. 

S. 139-A does not exclude the exercise of 

the Court’s inherent powers under S. 540. 
Kishori Mohan Pramanik v. Krishnabihari 
Basok. - 32 Cr. L. J. 1187 : 

134 I. C. 574 (a) ; I. R. 1931 Cal. 862 : 
58 Cal. 461 ; A. I. R. 1931 Cal. 527. 

S. 540 — ^Applicability. 

S. 540 is not confined to documents over- 

looked by the prosecution. It is equally 
available to the defence and the section is 
mandatory if the evidence appears to the 
Court to be essential to a just decision of 
the case. 

36 Cr. L. J. 381 (1) : 
153 I. C. 627 (1) : 40 L. W. 681 ; 
1934 M. W. N. 993 : 7 R. M. 365 : 
A. I. R. 1934 Mad 735 (1). 

-S. 540 — Court witness. 

Court can call any material witness at any time 
Such evidence must be considered while 
passing order under S. 254. Diwan Singh v. 
Emperor. 34 Cr. L. J. 735 .• 

144 I. C. 331 ; 34 P. L. R. 719 .* 
I. R. 1933 Lab. 446 : 
A. I. R. 1933 Lab. 561. 
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S. 540 — Court toilness. '' 

Examination of Chemical Examiner after 
recording of opinions of Assessors. Procedure 
is not proper, but when Assessors do not alter 
their opinion, accused is not prejudiced. 
Shanta Singh v. Emperor. 35 Cr. L. J. 1002. 

149 I. C. 442 : 35 O. L. R. 390 : 

6 R. L. 677. 

S. 540 — Court witness — Calling of — 

Stage for. 

After bolii sides to a case had closed their 
respective cases and after arguments had been 
heard and a date had been fixed for delivery 
of judgment, two witnesses who were named 
by the prosecution were examined by the 
Magistrate under S. 540 : Held, that the pro- 
cedure adopted by the Magistrate was entirely 
unjustifiable, and the trial must be set aside. 
The power conferred by S. 540 of the Cr. P. C. ^ 
on Magistrates is very wide, but the wider" 
the power, the more cautious should be the 
exercise of discretion on the part of the 
Magistrate. Natabar Chose v. Adya Nath 
Bisxvas. 24 Cr. L. J. 957 ; 

75 I. C. 54 : 37 C. L. J. 415 : 
27 C. W. N. 675 : A. I. R. 1923 Cal. 690. 

S. 540— Oourl witness. 

If the Public Prosecutor produces new wit- 
ness at tlie Sessions trial, and if he is not 
allowed to examine him ns his own witness, 
then it would be the duty of the Court to 
examine him as a Court witness and an oppor- 
tunity of cross-examining must be allowed 
both to the prosecutor and to' the accused. 
Muhammad Panah v. Emperor. 

35 Cr. L.J. 1170 : 
150 I. C. 917 : 7 R. S. 33 : 
A. I. R. 1934 Sind 78 (2). 

S. 540— OourJ witness. 

S. 540, authorises ^a Magistrate to summon 
and examine, or re-call and examine, any 
person at any stage of the case if his evidence 
appears to him essential to the just decision 
of the case. ' Mangal Ram v. Emperor. 

29 Cr. L. J. 740 : 
1101. C. 676: 10 L. L.J. 262 : 
29 P. L. R. 703 : A. I. R. 1928 Lah. 647. 

S. 540— Court witness — Calling of— Stage 

for. 

It is not improper for a Court to call a 
Court-witness under S. 540, after the case for 
prosecution and defence has been closed. 
'Although a Court has to exercise proper dis- 
cretion in calling Coiirt-witnesscs, the terms 
of S. 540 arc extremely wide and the Court 
may at any stage of any inquiry, trial or other 
proceedings summon any person as a Court- 
witness if his evidence appears to it essential 
to the-just decision of the case. -In rc : P, O. 
PcTumal. 25 Cr. L. J. 354 ; 

77 I. C. 290 : 19 L. W. 272 : 
46 M. L. J. 325 : 1924 M. W. N. 303 : 
34 M. L. T. 165 : A. I. R. 1924'Mad. 587. 
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Cr. P. CODE (1898), S. 537 
S. 537 (a) — Error in complaint. 

Although it is no longer possible to apply the 
provisions of S. 537 in the case of want of 
sanction required by S. 195 an irregularity in 
a complaint made by one Court to another is 
curable under Sub-s. (a), since a complaint 
made by a Court is, for the purposes of S. 687 
in no wise different from a complaint made by 
a private individual. 'Vithoo v. Emperor. 

40 Cr. L. J. 388 : 
180 I. C. 577 : 1938 N. L. J. 285 : 
11 R. N. 373 ; I. L. R. 1939 Nag. 338 : 

A. I. R. 1939 Nag. 487. 

— S. 537 (a) — Error in complaint. 

S was prosecuted under S. 505, I. P. C., on 
the strength of a letter from the Commissioner 
to the Deputy Commissioner conveying sanc- 
tion of the Local Government under S. 100, 
Cr. P. C., to prosecute S and W but no 
formal complaint was filed : Held, that the 
proper and regular course to have pursued 
undoubtedly would have been for the Deputy 
Commissioner either to have made a complaint 
himself before some other Magistrate or to 
have had complaint made by some person 
authorized under S. 190, Cr. P. C., to make the 
complaint but his failure to do so was a mere 
irregularity cured by S. 537 (a) of the 
Code. Swami Daijal v. Emperor. 

7 Cr. L. J. 353 : 
3 P. W. R. Cr. 30 ; 8 P. R. Cr. 1908 : 

9 P. L. R. 448. 

S. 537 — Error in warrant. 

The omission by a Magistrate to record, in 
the first instance, his reasons for issuing a 
warrant of arrest against the alleged abducted 
woman in a case under S. 498, Penal Code, 
amounts to a mere irregularity within 
S. 587 (a), Cr. P. C. Mahar Singh v. Emperor. 

22 Cr. L. J. Ill : 
591. C. 415 : 18 A.L.J. 1149; 
A. I. R. 1920 All. 245. 

S. 537 (a) — Sanctions. 

Want of sanction to the institution of pro- 
ceedings, when such sanction is necessary, is 
a defect fatal to any proceedings instituted 
without such sanction. Want of sanction is 
curable, if it can be cured at all, only under 
Ss. 537 (6), 537 (a) has no application to such 
cases. Nga Po Chein v. Emperor. 

18 Cr. L. J. 357 : 
38 I. C. 741 : 9 Bur. L. T. 217 : 
A. I. R. 1917 L. Bur. 96. 

S. 537 (a)— Scope. 

Clause (a) of S. 537, which speaks of, “ errors 
in proceedings before or during trial ”, does not 
cover cases where the trial itself is defective. 
Public Prosecutor v. Koitaparambath. 

16 Cr. L. J. 593 : 
30 I. C. 145 ; 29 M. L. J. 101 : 
18 M. L. T. 95 : 1915 M. W. N. 504 ; 

A. I. R. 1916 Mad. 110. 

S. 537 (a)— Scope. 

S. 537 (a) cannot be invoked in a case in 
which the Court is concerned not with any 
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omission or irregularity in a judgment but 
with the absence of a judgment. Devendra 
Shivapa Limbenavar v. Emperor. 

16 Cr. L. J. 832 : 
31 1. C. 1008 ; 17 Bom. L. R. 1085 : 

A. I. R. 1915 Bom. 139. 

S. 537 (b). 

General provisions of S. 195, Cr. P. C., should 
not be so construed as to nullify the special 
provisions of S. 537 (6), Cr. P. C. Ismal 
Roiolhcr V, Shanmtigavalu Nandan. 

3Cr. L.J. 419; 
I. L. R. 29 Mad. 149. 

S. 537 (d) —Applicability. 

The total absence of direction by the pre- 
siding Judge as to the law cannot be cured 
under S. 537, Cr. «P. C. It is true that that 
section refers to any misdirection but the 
whole section is subject to the provisions therein- 
before contained. One of those provisions is 
the laying down of the law for the guidance 
of the Jury. The section is intended to apply 
to minor errors and irregularities, it cannot be 
intended to avoid total omissions of express 
provisions. Briscoe Birch v. Emperor. 

11 Cr. L. J. 340 (b) : 
5 I. C. 981 : 5 L. Bur. R. 149. 

S. 537 (d) — Misdirection to Jury — 

Trial by Jury— Irregularity in charging Jury. 

A conviction obtained on a trial by Jury 
would not be bad merely because the charge 
to the Jury was not happily expressed or 
there was misdirection in the charge, if other- 
wise there has been no failure of justice. 
S. 537 (d) would cover such a case. Hooper 
V. Emperor. 14 Cr. L. J. 638 : 

21 I. C. 686 : 12 A. L. J. 149 : 
A. I. R. 1914 All. 207 (b). 

S. 537 (d) —Procedure — Admission of 

improper questions — Court’s duty to warn Jury — 
Charge, contents of — De novo trial, lohen should 
be had. 

If improper questions have been admitted at 
a trial, it is for the Crown to show that their 
improper effect has been set right , by the 
Court. Either the Jury should be told at once 
to disregard the statement, or else the charge 
should contain a similar warning to them and 
they should be expressly told that they are 
not to consider the statement as involving 
a contradiction or otherwise damaging the 
evidence of the witness. If the Judge is of 
opinion that it will be difficult for the Jury 
to do so, and the evidence is material, it is 
■preferable that there should be a new trial. 
Kulubuddinkhan Ashrafkhan v. Emperor. 

;27 Cr. L. J. 481 : 
93 I. C. 881 : 28 Bom. L. R. 281 ; 
A. I. R. 1926 Bom. 238. 

S. 539 — Admissibility— /4j0fdam'< sworn 

before Magistrate used in High Court. 

A Magistrate is a Judge only when he is 
exercising jurisdiction in a suit or in a pro- 
ceeding. Therefore, an affidavit'sworn before 
him in connection with a case when he has 
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persons who, according to . complainant, saw 
the dacoity, and whom the Police did not 
call as witnesses. Nga Win v. Emperor. 

35 Cr. L. J. 1362 : 
151 1. C. 615 : 7 R. Rang. 98 ; 
A. I. R. 1934 Rang. 105. 

-S. 540— Duly o/ Court. 


If the- Magistrate thinks that certain evidence 
is necessary, he is bound to bring that evidence 
upon the record. He should not, of course, 
examine any witness under S. 540, merely 
because the complainant chooses to suggest 
the witness ; but if he himself thinks that the 
evidence of the witness is essential, he is not 
only allowed to examine the witness but is 
by law bound to do so. Ram Bharoscy v. 
Emperor. 37 Cr. L. J. 522 : 

162 I. C. 47 : 1936 A. L. J. 303 : 
1936 A. W. R. 71 : 8 R. A. 817 : 

A. I. R. 1936 All. 269. 

S. 540— Duly of Court. 

S. 540 gives a Judge the fullest discretion 
to re-call a witness at any stage of a trial and 
makes it imperative for him to do so, if he 
considers further evidence essential to the 
just decision of the case. Therefore, where an 
essential document has been overlooked by 
the prosecution, it is the Judge’s duty to 
have it admitted in evidence although the 
result is fatal to the accused. Kesava Pillai v. 
Emperor. 31 Cr. L. J. 768 : 

125 I. C. 77 -. 30 L. W. 642 : 57 M. L. J. 681 : 

1929 M. W. N. 901 : 53 Mad. 160 : 

A. I. R. 1929 Mad. 837. 

S. 540— Material witness— Coifing o/, 

by dejetice— Legality of. 

Where an accused person has exhausted his 
right of summoning witnesses for the defence, 
he cannot summon any other witness except 
by. moving the Magistrate under the powers 
vested in the Magistrate under S. 540. An 
order for summoning witnesses cannot be 
passed by a Magistrate, Avho is not seized of 
the case, on the ground that the trying 
Magistrate is absent from the station. Mangal 
V. Emperor. 15 Cr. L. J. 164 ; 

22 I. C. 740 : 11 A. L. J. 986 : 36 All. 13 : 

A. I. R. 1914 All. 197. 
S. 540 — Miscellaneous. 

For the purpose of S. 540, omissions may be' 
contradictions. In re : Tadepalli Subbiah. 

36 Cr. L.J. 381 (1) ; 
153 I. C. 627 (1) : 40 L. W. 681 : 
1934 M. W. N. 993 .• 7 R. M. 365 : 
A. I. R. 1934 Mad. 735 (1). 

S. 540 — Miscellaneous. 

It is unlawful for a witness to leave the 
Court when he has been asked to stay and 
it is not necessary that such a direction 
should be in writing. Seshagiriah v 
Government of Mysore. 7 Cr. L. J. 175 ’• 

12 M. C. C. R 46! 


S. 540— Nptice to parties—Necessily 


Under S. 540, a Magistrate may summon an 


of. 
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person as a Court witness at any stage of the 
proceedings, but in fairness to the parties and 
with a view to afford them an opportunity of 
proper cross-examination, he must (save under 
exeeptional circumstances) inform them before- 
hand of the names, etc., of these -witnesses. 
Udho Ram v. Emperor. 31 Cr. L.J. 346 : 

122 I. C. 95 ; 10 Lah. 790 : 
31 P. L. R. 39 : A. I. R. 1929 Lah. 120. 

S. 540— Object and Scope. 

S. 540 is expressed in the widest possible 
terms and the intention is not to limit the 
discretion of the trying Court in any way.. At 
the same time the Courts ought to remember 
that the purpose of S. 540 is not to enable one 
party or the other to fill up the gaps in his ' 
case and to improve it by new matfer at a 
late stage, but to enable the Court to act in 
the interest of justice when it considers such 
action necessary. Where the accused has 
already been examined at the proper time after 
the prosecution case had closed, and the 
Court takes additional evidence after the close 
of the defence evidence under . S. 540, it is not 
neeessary to re-examine him under S. 342. 
Ramchandra Prasad v. Emperor. 

38 Cr. L. J. 657 : 
168 1. C. 979 : 3 B. R. 508 : 9 R. P.-522 : 
18 P. L. T. 483 : A. I. R. 1937 Pat. 246. 

S. 540— Opportunity to cross-exa- 
mine — Necessity of. 

After the close of the defence evidence in a 
criminal case, the Magistrate called the Sub- 
Inspector of Police as a Court witness as be 
considered him a material , witness to help 
in the elucidation of the case. After recording 
the evidence of this witness in the absence of 
the Counsel of the accused, who were not 
asked as to whether they wished to rebut this 
additional evidence, the Magistrate proceeded 
to deliver judgment on the same day without 
hearing any further arguments : Held, that 
the omission of the Magistrate to give an 
opportunity to the accused to call evidence in 
rebuttal of the additional evidence and to 
hear arguments thereon, was ah illegality 
which was not curable under S. 537, Cr. P. C., 
and which vitiated the trial. Shugan Chand v. 
Emperor. 26 Cr. L. J. 1035 ; 

87 I. C. 923 : A. I. R. 1925 Lah.531. 

S. 5iQ— Opportunity to cross-examine— 

Necessity of. 

The prosecution may be allowed to produce 
rebutting evidence even at a late stage, for 
the purpose of contradicting the evidence 
adduced on behalf of the defence if such 
rebutting evidence appears to be essential for 
the just decision of the case. Nayan Mandat 
v. Emperor. 31 Cr. L. J. 918 : 

125 I. C. 746 : 34 C. W. N. 170 : 

A. I. R. 1930 Cal. 134. 

S. 540 — Opportunity to cross-examine— 

Necessity of. 

Where a witness is called under S. 540 of the 
Cr. P.^ C,, both sides have a right to cross- 
examine that witness freely. It is entirely 
wrong to describe as cross-examination that 
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set aside if it is based on documentary and 
oral evidence on the record and the local 
inspection is used only to confirm that evi- 
dence. Bhola Nath Nandi v, Kcdar Nandi. 

25 Cr. L. J. 705 ; 
81 I. C. 193 : A. I. R. 1925 Cal. 353. 

— — S. 539-B — Extent of Jurisdiction. 

In making a local inspection it is not compe- 
, tent to a Magistrate to make enquiries from 
the neighbours or spectators as to truth of 
the matter in dispute and to act upon their 
opinion. Vdo liavi v. Emperor. 

31 Cr. L. J. 346 : 
122 I. C. 95 ; 10 Lah. 790 : 
31 P. L. R. 39 : A. I. R. 1929 Lah. 120. 

— S. 539-B — Local inspection— Ohjcct of. 

A local inspection by a lilagistrate is only 
permitted by S. 53n-B, to appreciate the 
evidence in the case and cannot take tlie place 
of evidence itself. TirUha v. Emperor. 

28 Cr. L. J. 291 : 
100 I. C. 371 : 43 All. 475 : 25 A. L. J. 377 : 

A. I. R, 1927 All. 350. 

S, 539-B — Local inspection, objeet of— 

DnUj of Magistrate. 

In making a local inspection, a Magistrate 
should, in accordance with tlie provisions of 
S. 539-B, record a memorandum of any rele- 
vant facts observed by him at the time 
of inspection. Tirkhn v. Nannk. 

28 Cr. L. J. 291 : 
100 I. C. 371 : 25 A. L. J. 377 : 
49 All. 475 : A. I. R. 1927 All. 350. 

S. 539-B— Local inspection— Statements 

al— Value of. 

It is irregular, on local inspection, to take 
into account the evidence of witnesses not 
recorded on oath, Nisarali v. Secretary, Muni- 
cipal Committee, 28 Cr. L. J. 671 : 

101 1. C. 671 ; A. I. R. 1927 Nag. 250’ 
S. S39-B — Mode of recording. 

A Magistrate has no power while making a 
local inquiry to question the crowd and get 
answers without examining them regularly as 
witnesses and recording their evidence after 
allowing the parties an opportunity to cross- 
examine them. The illegality of following 
such a procedure cannot be cured by calling 
one out of the many ns a witness and record- 
ing his evidence alone. In re : Mangrti Fhku 
Momin. ^ 27 Cr. L. J. 1289 : 

98 I, C. 185 : 28 Bom. L. R. 302 : 
A. I. R. 1926 Bom. 245. 

S. 539-B — Non-compliance, effect of. 

A Magistrate made inspection of a site 
without giving notice to the parties. The 
accused was, howpver, present by chance. 
The Magistrate made a compensation order 
in favour of the accused and it appears that 
• the Magistrate has been largely influenced 
in his judgment not only by personal 
inspection of the site but by local inquiries 
made by him. No memorandum of facts 
observed was -recorded : Held, that the 

Magistrate had so neglected the provisions of 
S. 639-B, Cr. P. C., that he could not be said 
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to have acted under the section at all and the 

b“c„“d 

under h. o37. Failure of justice had been 
occasioned as far as the order for compensatSS 
was concerned and the order should hence be 
set aside. Jumo Sileman v. Hashim Timer. 

169 I. C 431 : 31 S. L. R^ sf ^10 R.’ 1% 
A LR. 1937 Sindl25‘. 


Necessity of 


S. 539 (b) — Notice of inspection 


Under S. 539 (6), it is necessary to give due 
notice to the parties before embarking on 
local inspection. The object of local 
inspection is to enable the Magistrate to under- 
stand and test the evidence of witnesses 
examined in the Court and not to obtain 
additional information or to extract admission 
from the accused. Ajodhia Prosad Sonar v. 
Municipal Committee, Khurai. 

37 Cr. L. J. 837 : 

163 I. C. 413 : 18 N. L. J. 320 : 9 R. N. 1. 

; S. 539-B — Notice of inspection — 

Omission to give — Effect of. 


An order of discharge passed by a Magistrate 
after local inspection cannot be held to be 
illegal on the ground that notice of the 
inspection was not given to the parties as 
required by S. 539-B, Cr. P. C., when previous 
notice w'as given and the accused’s Pleader 
and the Public Prosecutor were present at the 
time of the inspection. Emperor v. Jodhraj. 

28 Cr. L. J. 180 : 

99 I. C. 852 : A. I. R. 1927 Nag. 397. 


S. 539-B— Proceedings under S. 145— 

Local inspection— Legality of. 

The right of a Magistrate to make a local 
inspection has now been declared and 
recognized by S. 539-B. Where in an inquiry 
under S. 145, the Magistrate finds difficulty 
in following the plans put in by the parties 
and therefore he, after notice to the parties, 
makes a local inspection in order better to 
understand the evidence and the topographical 
conditions and the inspection note is made in 
the presence of the parties and no objection 
is taken, there is no irregularity in procedure 
followed by the Magistrate. Gurditta v. Taja. 

40 Cr. L. J. 519 : 

181 I. C. 59 ; I. L. R. 1938 Lah. 611 : 

41 P. L. R. 217 ; 11 R. L. 741 : 

A. I. R. 1939 Lah. 108. 


-S. 539-B— Record of inspection. 


There is no compliance with the imperative 
provisions of S. 539-B, where there is no 
separate record made by the Sessions Judge 
’oncerning the inspection he made of the 
ocalitv. Wilayat Husain v. Emperor. ' 

33 Cr. L. J. 225 : 

136 I. C. 218 : 8 O. W. N. 857 : 7 Luck. 208 : 

I R. 1932 Oudh 90 *. A. I. R. 1931 Oudh 388. 


S. 539-B— Record, of inspection — Extent 

o use— Local inspection, decision based on, hgality 

■ . 

Where a Magistrate makes local enquiry 
and uses that, not for the purpose of 
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incurred any expenses except the expenses of 
attending Court as witnesses. Nor did it 
appear that these persons had suffered any 
injury beyond the loss of the sums which they 
paid to the accused : Held, that the order 
directing- the whole of tlie fines to be paid as 
compensation was not supported by S. '545. 
Emperor v. Matmg Thin. 10 Cr. L. J. 78 : 

21. C. 542: 5 L. B. R. 50. 

S. 545— Granting compensation — Full 

nmottnl not realised — Procedure. 

It is quite competent to a Court, when order- 
ing. compensation to be paid out of the fine 
imposed, to provide by its order for the propor- 
tionate distribution of the amount realised. 
In the absence of any such direction, an order 
providing for payment of compensation out 
of the fine imposed ought not to be construed 
as meaning that notliing was payable until 
the full amount of fine was realised, but as 
meaning that compensation will have priority 
over tlie claims of revenue. In re ; Khaddnm 
Venkata Jiao. 16 Cr. L. J. 58 : 

26 I. C. 650 : 2 L. W. 22 : 

A. r. R. 1915 Mad. 1135. 

S. S45— Granting compensation — Valid- 

ily of. 

An order imposing fines on the convicts for 
the purpose of compensation to the nearest 
heirs of the murdered person is bad if no 
evidence has been taken to show that the 
convicts can pay the fines imposed. An order 
of compensation to the nearest heirs with- 
out specifying who those heirs may be is 
not a suificient compliance with law. Chttha 
V. Emperor. 14 Cr. L. J. 522 : ! 

20 I. C. 1001 : 18 P. R. 1913 Cr. : I 
41 P. W. R. 1913 Cr. 


S. 545 — Granting compensation —Na- 
ture of. 

There is no provision in Ch. XLIII or S. 545 
for ordering the payment of a sum of money 
to the owner of the article stolen by way of 
indemnity. Bhura v. Emperor. 

26 Cr. L. J. 1495 : 

90 I. C. 151 : A. I. R. 1926 Nag. 89. 

S. 545— Granting compensation — Validi- 
ty r>f- 

Accused dishonestly induced the complainant 
to part with her ornaments, and these he 
pledged with D. He was convicted under 
S. 420, Penal Code, and sentenced to im- 
prisonment and fine, and the Magistrate 
directed that out of the fine, a sum should 
be paid to D as compensation under S. 545, 
Cr. P. C. : Held, that the order under S. 545 
could not be, sustained, as under it compensa- 
tion is only awardable to a person for the 
injury caused by the offence committed, and 
that as the offence committed in this case 
was cheating, no injury was caused to D there- 
by. Emperor v. Ramchandra Bapnji Deshmukh. 


23 Cr. L. J. 341 : 
^ R- 382 : 

46 Bom 893 ; A. I. R. 1923 Bom. 22, 


S. 

ty of. 


545 —Granting compensation— Validi- 


An innocent purchaser of a stolen article can- 
not be compensated under S. 545. The 
District Magistrate of Nellorc. . 

10 Cr. L.J. 290: 
3 I. C. 437. 

S. 545— Granting compensation— Appeal 

— Notice to complainant — Necessity of. 

Although an Appellate Court cannot be said 
to be acting without jurisdiction in not sending 
notice to the complainant, yet nevertheless 
an Appellate Court should, in the exercise of 
a proper discretion, give notice of the hearing 
of the appeal from a conviction to the complai- 
nant when an order of compensation has been 
made in his favour under S. 545. Motilal v. 
Balwant Ganesh Marathc. 38 Cr. L. J. 76 : 

165 I. C. 641: 19 N. L.J. 140: 
I. L. R. 1936 Nag 147 : 9 R. N. 93 (2) : 

A. I. R. 1936 Nag. 144: 

S. 545— Granting compensation— Can- 

I ccllalion of an appeal. 

Where upon conviction of the accused an order 
under S. 515 (1) (b) is passed against him 
directing payment of compensation and tlic 
conviction is set aside on appeal, the necessary 
consequence of the setting aside of the con- 
viction is the selling aside of the sentence 
of which the necessary consequence is the 
extinguishment of the order made under S. 545 
(1) (6). There is no provision of law which 
requires notice of an appeal by the accused 
to be issued to the complainant in the trial 
Court. The most that can be said is that 
inasmuch ns the appeal might end in an order 
of acquittal which would involve the extingu- 
ishment of an order under S. 545, Cr. P. C., 
in favour of the complainant in the original 
trial, it is desirable that a notice of the 
appeal should be given to him. But this 
view of the matter will not justify the 
statement that, owing to the omission to issue 
such a notice in such a case, the Court haS acted 
illegally or without jurisdiction. Iltanda Mcah v. 
Anamalc Chcllynr. 37 Cr. L. J. 832 : 

163 I. C. 242 (2) ; 9 R. Rang 6 : 
A. I. R. 1936 Rang. 247. 

S. 545— Granting compensation — Validi- 
ty of. 

A Magistrate, who convicts and sentences 
an accused person to a fine, has no power 
to award compensation to the complainant 
in addition to the fine, although he might 
direct that a part of the fine, if recovered, 
be paid to the complainant as compensation. 
Manik Chandra Roy v. Ismail Kaln. 

20 Cr. L.J. 398: 
50 I. C. 1006 : 23 C. W. N. 387 ; 

A.I. R. 1919 Cal. 93. 

S. 545 — Granting compensation — Validi- 
ty of. 

An award under S. 545 to the widow of a 
deceased person whose death was caused by 
a wrongful act of the accused is not illegal. 
Per Krishna Rao, J. (dissenting). la the 
matter of : Malliah. 9 Cr. L. J. 342 : 

12 M. C. C. R. 128. 
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S. 539-B— Eecord of inspection— Omis- 
sion to make — Effect of. 

Mere omission to record a memorandum of 
a local inspection under S. 539-B of the 
Cr. P. is not an illegality vitiating the 
proceedings. Nitrudin Sheikh Adam v. Emperor. 

29 Cr. L. J. 1005 : 
112 1. C. 221 : 30 Bom. L. R. 954 : 

A. I. R. 1928 Bom. 433. 

— S. 539-B— Record of inspection— Omis- 
sion (0 make— Effect of. 

Non-compliance with the direction in 
S. 589-B, to make a memorandum of local 
inspection does not vitiate the trial, such an 
omission is an irregularity, unless it is 
proved that the accused is prejudiced, and 
where the conviction is not based on the 
local inspection, it cannot be set aside. 
Shakura v. Nasira. 39 Cr. L. J. 630 (a) : 

175 I. C. 259 : 1938 O. W. R. 290 : 
10 R. O. 319 : 1938 O. W. N. 595 : 

A. I. R. 1938 Oudh 182. 

S.t539-B — Record of inspection — Omis- 
sion to make — Effect of. 

Omission to make a memorandum of local 
inspection will not vitiate the proceedings 
unless it has occsioncd a failure of justice. 
Raghunandan Prasad v. Emperor. 

33 Cr. L. J. 331 : 
136 I. C. 621 : 1931 A. L. J. 912 : 
53 All. 706 : I. R. 1932 All. 237 : 

A. I, R. 1931 All. 433. 

S. 539-B— Record of inspection— Omis- 
sion to make — Effect of. 

Omission to make a memorandum of a local 
inspection as required by S. 539-B will not 
vitiate tim trial where the order of the 
Magistrate is based on the evidence in the 
case and not on what he saw on his local 
Inspection. Todar Mai v. Emperor. 

32 Cr. L. J. 309 : 
129 I. C. 441 (1) ; 1930 A. L. J. 1437 : 

I. R. 1931 All. 169: 
A. I. R. 1931 All. 14. 

S. 539-B — Record of inspection — Omis- 
sion to make — Effect of. 

The failure to make a record of the relevant 
facts observed at a local inspection by a 
Magistrate under S. 539-B, Cr. P. C., is not 
an illegality vitiating the whole trial, but 
only an irregularity covered by S. 537, 
Cr. P. C., where no prejudice has been caused. 
A Court ought to be careful to comply with 
the provisions of S. 589-B, Cr. P. C; Khushal 
Jeram v. Emperor. 27 Cr, L. J. 1151 : 

97 I. C. 671 : 28 Bom, L. R. 1026 ; 
50 Bom. 680 : A. I. R. 1926 Bom. 534. 

S. 539-B — Record of inspection — Omis- 
sion to make — Effect of. 

Where the Appellate Court has not relied on 
anything it saw or heard at the time of 
inspection, there is no prejudice caused to the 
accused by the non-rccording of inspection 
notes ; it is only a curable irregularity. 
Jagannath Bao Dani v. Emperor. 

A. I. R, 1935 Nag. 23. 


Cr. P. CODE (1898), S. 540 

539-B— Record of inspection — Use 

Complaint under S. 133-Inspection of locality 
by Magistrate — Magistrate should place 
memorandum of what he obser,ved but is not 
expected to base his judgment on his own 
inspection note — At least complainant should 
be examined. Emperor v, Rajjoo Lai. 

35 Cr. L. J. 708 : 

148 I. C. 615 : 6 R. A. 740 ; 

4 A. W. R. 1608 : 1934 A. L. J. 1179 : 

A. I. R. 1934 All. 325. 

S. 539-B — Record of inspection —When 


to be made 


Human memory being what it is, unless a 
memorandum is recorded at once, there is no 
certainty that the Magistrate’s materials will 
be in any way reliable. It is, therefore, danger- 
ous to neglect to record memorandum when 
making local inspection. Dalu Ghose v. Empe- 
ror. 40 Cr. L. J. 795 : 

183 I. C. 431 : 12 R.C. 157 : 

43 C. W. N. 896 : 

A. I. R. 1939 Cal, 487. 


S. 539-B -Record of inspection— When 

to be made. 


The Magistrate had to determine whether 
he was prepared to accept the evidence of 
identification, the defence being that the case 
was one of mistaken identity. He visited 
the spot one evening and came to the con- 
clusion that there was sufficient light to 
enable anybody to mark closely the features 
of a stranger. He assumed that the condition 
of the light and atmosphere were the same 
on the night that he went to the spot as 
they were at the time of the occurrence. 
The Magistrate did not, however, record a 
memorandum of his observations upon which 
he based his decision : Held, that the Magis- 
trate had gone beyond the scope of S. 539-B. 
Human memory being what it is, it was very 
difficult to place any reliance upon what the 
Magistrate found, Unless a mcmoranduni had 
been made almost immediately. Such local 
inspection could not, therefore, be made the 
basis of conviction. Badal AH v. Emperor. 

40 Cr. L. J. 624 ; 

181 I. C.990 : 11 R. C. 885 (1) : 

43 C. W. N. 392 : 

A. I. R. 1939 Cal. 304. 

S. 539-B— Scope. 

S. 439-B which empowers the Court to make 
a local inspection does not contemplate - a 
procedure by which the presiding officer would, 
to all intents and purposes, put himself 
in the position of a witness in the case. 
Akhil Kishore Ram v. Emperor. 

39 Cr. L. J. 442 : 

174 I. C. 635 ; 19 P. L. T. 375 : 

10 R. P. 541 : 4 B. R. 466 : 

A. I. R. 1938 Pat. 185. 


S. 540. 

— Applicability. 

Court witness. . 

Cross-examination, meaning of, 

r Discretion. 
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A first report stands more or less on the 
same footing as a complaint made directly 
to a Magistrate. It is a very valuable 
document and tlie accused is entitled to know 
what was said in that report to connect 
him with the offence, so that he may be in 
a position to protect his interests by cross- 
examining the prosecution witnesses with 
reference to additions and alterations in the 
story which might subsequently be made in 
evidence.- Bherumal Khanchand v. Emperor. 

39 Cr. D. J. 57 : 
171 1. C. 993 : 10 R. S. 134 : 
A. I. R. 1937 Sind 303. 

S. 548 — Granting copies— IF/m can 

get. 

Copy of judgment or order — Only persons 
affected can obtain — Any member of public is 
not entitled to obtain it. In re ; iPandurao 
Bhailal Desai. 34 Cr. L. J. 141 : 

141 1. C. 338 (1) : 34 Bom. L, R. 1445 : 

I. R. 1933 Bom. 76 (1) : 
A. I. R. 1932 Bom. 636. 

S. 548— Record— Meaning of. 

Record means Magisterial record — In proceed- 
ings under S, 107, it begins with order under 
S. 112 except where Magistrate not empowered 
under S. 107 wishes to have proceedings 
taken under it. Ananlapadntanaltldah v. Empe- 
ror. 32 Cr. L. J. 217 ; 

129 I. C. 70 : 32 L. W. 784 : 
59 M. L. J. 914 : 1. R. 1931 Mad. 214 : 
54 Mad. 422 : 1930 M. W. N. 1100 : 

A. I. R. 1930 Mad. 975. 

S. 550— Extent of power. 


S. 550 no doubt gives the Police very wide 
powers with regard to the seizure of cattle 
alleged or suspected to have been stolen, but 
it does not extend to the taking away other 
cattle simply because they are mixed up with 
the stolen ones. Emperor v. Sada. 

11 Cr. L. J. 99 : 

4 I. C. 980 ; 14 P. W. R. 1909 Cr. 

S. 551. 

See also Cr. P. C., 1898, S. 195 (1), 
S. 552. 

See also Cr. P. C., 1898, S. 4 (1) (6). 
S. 552 — Applicability. 

S. 552 does most certainly apply to cases 
in which a father refused to let his 

daughter go back to her husband and 
threatens to re-marry her. Tulsidas Jang- 
Ipadas Koshta v. Clietandas Domadas. 


A-#. J. tut I4 

147 I. C. 275 : 16 N. L. J. 31 
30 N. L. R. 76 : 6 R. N. D 
A. I. R. 1933 Nag. 3 

S. SSl—Applicabililij. 

Where a husband complained to the Disti 
^ fat^ier-in-law was wroi 
air and refused to se 

^^oase, without alleging that s 
wMi contrary to her o 

oSlr nnrfal Magistrate passed 

tr. 4^1 5o 2 directing her restorati 

to the husband without making any inqui 


Cr. P. CODE (1898), S. 552 

into the matter of, the complaint : Held, that 
on the facts the ease was not one to which 
the provisions of S. 552 should be applied and 
that, if the husband had any grievance, he 
should seek his remedy in the Civil Court. 
Nalhu Mislry v. Nari Lai Mistry. 

15 Cr. L. J. 712 : 
, 26 I. e. 160 : A. I. R. 1915 Cal. 686. 


-S. 552 — Enforcement of order. 


An order of restitution under S. 552, 
can be enforced by warrant, if necessary, 
but in cases where an order only will meet 
the purpose, the Magistrate should not 
make an order for the ex parte issue of 
warrant. Om Radhe v. Emperor. 

40 Cr. L, J. 698 : 

182 I. C. 710 : 12 R. S. 28 :’1939 Kar. 760 : 

A. r. R. 1939 Sind 152. 

S. 552 — Object and Scope. 

The main purpose of S. 552 is to 
protect women and girls from detention for 
immoral purposes, although no doubt” the 
section would be appropriate to cases where 
the purpose -of the detention was clearly 
unlawful .although - not necessarily immoral. 
The powers given to District Magistrate by 
S> 552, are exceptional powers to be used 
with caution and only when the conditions of 
the section are satisfied. Taking the word 
• unlawful ’ in its ordinary meaning of 
“contrary to or prohibited by law” in 
particular eases, there cannot be much difficulty 
in determining whether the purpose is or is not 
unlawful. The Magistrate cannot assume 
jurisdiction, which in the absence of allegations 
of unlawful purpose he does not possess, to 
give a relief which it -is the function of another 
Court to grant. Om Radhe v. Emperor. 

40 Cr. L. J. 698 : 

182 I. C. 710 : 12 R. S. 28 : 1939 Kar. 760 : 

A. I. R. 1939 Sind 152. 

— S. 552 — Procedure. 

District Magistrate calling back papers before 
enquiry is finished and dismissing application 
is not proper. Tulsidas Janglyadas Koshta v. 
Chetandas Domadas. 35 Cr. L. J. 404 (2) : 

147 I. C. 275 : 16 N. L. J. 310 : 30 N. L. R. 76 : 

6 R. N. 117 : A. J. R. 1933 Nag. 374. 


-S. 552 — Procedure. 


District Magistrate before whom application 
is filed, has no power to order preliminary 
inquiry by Sub-Divisional Magistrate. If it is 
found necessary. District Magistrate should 
himself conduct it. Tulsidas Junglayadas 
Koshta 'v. Chetandas Domadas. 

35Cr.L.J.404(2) : 
147,1. C. 275 : 16 N. L. J. 310 : 30 N. L. R. 76 : 

6 R. N. 117 : A. 1. R. 1933 Nag. 374. 


S. 552— Restoration -Grounds far. 

Where a girl was living voluntarily in another 
man’s house but against the will of her mother, 
who was lawfully entitled to have charge of 
her ; Held, that the question whether an 
order under S. 552 should issue or not 
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■ S. 540 — Court witness — Calling of — 

Stage for. 

No doMbfc the provisions of S. 540, Cr. P. C 
are very wide and a witness can be summoned 
and examined by the Court at any stage of an 
enquiry or trial, still it is not proper to 
examine witnesses under that section after a 
case is practically finished and without examin- 
ing the accused again under S. 342, Cr. P. C. 
The first portion of S. 342 (1) gives the Court 
power to examine the accused at any stage of 
an inquiry or trial for the purpose of enabling 
the accused to explain any circumstances 
appearing in the evidence against him and 
where the witnesses under S. 540 are examined 
at the end of the case, the Magistrate should 
record the statements of the accused again 
after examining those witnesses. Beni Madho 
- V. Emperor. 41 Cr. L. J. 816 : 

190 I. C. 71 .• 1940 O. W. N. 923 : 
1940 O. L. R. 521 ; 13 R. O. 125. 

S. 540 — Court witness —Selection of. 

Magistrates should always be chary of taking 
upon themselves the duties of deciding on 
behalf of the parties which witnesses should 
be examined. Duggirala Venkatappaija v. 
Mulpuri Venkataramanaija. 16 Cr. L. J. 156 : 

27 1. C. 220 : 28 M. L. J. 134 ; 
A. I. R, 1915 Mad. 825. 

S. 540— Cross-examination —Meaning 

of- 

When a witness is called by the Court under 
S. 540, Cr. P. C., his cross-examination by the 
parties cannot, under the law, be restricted 
to the points on which he has been e.xamincd 
by the Court. Chintaman Singh v. Emperor. 

7 Cr. L. J. 146 : 
7 C. L. J. 177 : 12 C. W. N. 299 ; 35 Cal. 243. 

S. 540 — Discretion. 

Examination of witness under S. 540 — Evi- 
dence not favourable to accused — Accused 
is not entitled to further opportunity to 
produce more evidence, unless justice requires 
it. Ram Bharosey v. Etnperor. 

37 Cr. L. J. 522 ; 
162 I. C. 47.: 1936 A. L. J. 303 : 
1936 A. W. R. 71 .' 8 R. A. 817 ; 
A. I. R. 1936 All. 269. 


-S. 540— Discretion. 


S. 540 confers very wide powers upon the 
Court to summon any material witness at any 
stage of a proceeding. The exercise of the 
powers so conferred is, however, objectionable 
where the action of the Magistrate in so sum- 
moning enables a party to the poceedings to 
obtain subsequently, to the prejudice of the 
other party, evidence of persons who might 
have been included in its list of witnesses. 
In re ; Manikkath Kulappura Veetiil Bhargani 
Amma. 28 Cr. L. J. 251 ; 

100 I. C. 123 : 25 L. W. 151 : 

52 M. L. J. 118 : 38 M. L. T. 39 ; 

A. I. R. 1927 Mad. 361. 


Cr. P. CODE (1898), S. 540 

evidence appears to be ncccssarj', but the 
power to summon a witness docs not by anv 
means imply a power to discover such witness 
by personal inquiry out of Court. One of tlie 
basic principles of the Indian judicial system 
is that a cause shall be determined on evidence 
given on oath in Court and in the presence of 
the parties. Where a Magistrate makes a 
personal inquiry in a case out of Court without 
notice to the parties, and as a result, summons 
certain witnesses, his action is improper and 
not in accordance with law, and disqualifies 
him from conducting the trial. Fakir Muham- 
mad V. Emperor. 27 Cr. L. J. 1084 : 

97 I. C. 60 ; 4 Rang. 106 : 

A. I. R. 1926 Rang. 180. 

S. 540 — Discretion. 

The first part of S. 540 is an enabling pro- 
vision whereby a Court, in the exercise of its 
discretion, is empowered, at any time before 
it actually pronounces judgment, to take 
further evidence, either for the prosecution 
or for the defence, and for the purpose it may 
adjourn the hearing of a case in order to pro- 
cure the attendance of the proper persons. In 
many instances it happens that new light is 
thrown on the case by a witness for the defence 
and it then becomes desirable, sometimes in 
the interest of the accused himself, that fresh 
evidence should be called for. Where this 
fresh evidence is lvkely,io prove prejudicial to 
the accused, the Court should proceed with the 
utmost circumspection. It should not exercise 
its power under the section merely because the 
prosecution desires it to do so. The second part 
of the section, on the other hand, is impera- 
tive. If the new evidence appears to the 
Court essential to the just decision of the case, 
and this must depend entirely on the particular 
circumstances of each case, the Court has no 
choice but is bound to take the evidence. 
Maung Po Hmijin v. Emperor. 

25 Cr. L. J. 217 : 

76 I. C. 649 ; 2 Bur. L. J. 127 ; 

1 Rang. 308 : A, I. R. 1923 Rang. 216. 

S. 540 — Discretion, meaning of. 

The word ‘ discretion ’ in itself implies 
vigilant circumspection and care ; where the 
Legislature concedes wide discretion, it also 
imposes a heavy responsibility. Ibrahim v. 
Emperor. 34 Cr. L. J. 591 : 

143 I. C. 351 : 1. R. 1933 Sind 128 : 

A. I. R. 1933 Sind 49. 


-S. 540— Duty of Court. 


If the trying Magistrate was of opinion that 
the evidence of certain .witnesses was essential, 
then S. 540 imposes upon him the obligation 
of summoning them. Even if the evidence, 
though not essential, was yet expedient, the 
Magistrate does not exceed his authority in 
nutting those witnesses into the box. Ibrahim 
V. Emperor. 84 Cr. L. J. 591 : 

143 I. C, 351 : 1. R- 1933 Sind 128 : 

A. I. R. 1933 Sind 49. 


S. 540 — Discretion. 

S. 540, Cr. P. C., simply provides that a 
Magistrate may summon any witness whose 


S. 540— Dufy of Court. 

It is the duty of the Magistrate in a case 
of dacoity to summon and examine h 
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endeavoured to procure the transfer by making 
a charge found to be false. Ram Lai v. 
EmpcTOT. 1 Cr. L. J. 735 : 

S. C. 2 L. B. R. 220. 


S. 556 — Extent of disqualification. 

A Magistrate who is disqualified by S. 550 
from trying a case is equally debarred from 
interfering in revision to the prejudice of 
the accused under S. XII of the Schedule 
to the Upper Burma Criminal Justice 
Regulation. EmperoT v. Nataraj Ayer. 

2 Cr. L. J. 468 : 

11 Bur. L. R. 379 : U. B. R. 1905 ; 

Cr. P. C. 37. 

S. 556— Interest of Magistrate. 

Under S. 550, pecuniary interest even to a 
small extent is a sufilcient disqualification 
independently of the question whether the 
Magistrate is really biased or likely to be 
biased. A Magistrate who is a share-holder 
in a Company is, therefore, disqualified from 
trying a case against the auditors of the 
Company under S. 282 of the Companies .\ct. 
Parashuram Dalaram Shamdasani v. Httgh 
Golding Cache. 31 Cr. L. J. 333 : 

122 I. C. 61 .’ 31 Bom. L. R. 925 : 

53 Bom. 716 ; A. I. R. 1929 Bom. 404. 

S. 556 — Interpretation. 

The words '* try any case” in S. 550 are 
comprehensive enough to include the hearing 
of an appeal. Where upon the allegation of an 
Onicial Receiver, a District Judge presents a 
complaint against an insolvent under S. 00 
(5), Provincial Insolvency Act, he is a party to 
the case, although he has little or nothing to 
do with the prosecution. Consequently, in the 
event of the insolvent being convicted, the 
District Judge would be disqualified under 
S. 550, Cr. P. C,, from hearing an appeal 
against the conviction os Sessions Judge. The 
consent of a party concerned cannot affect 
the absolute disqualification imposed by 
S. 550. Mamoon v. Emperor. 

23 Cr, L. J, 446 : 

67 I. C. 622 ; 61 P. L. R. 1922 : 

4 L. L. J. 452 ; 14 P. W. R. 1922 Cr : 

A. 1. R. 1922 Lah. 30. 


S. 556— Local inspection — Ejfccl of. 

A Magistrate does not make himself a wit- 
ness in the case by incorporating into it the 
results of his inspection of a spot where 
something connected with the commission of 
the crime is alleged to have happened. Having 
visited the spot expressly for the purpose of 
the trial, he is fully justified in noting what 
he sees and in draw’ing reasonable inferences 
therefrom. Ahmad Yar Khan v. Emperor. 

........ 11 Cr.L.J. 171: 

5 I. C. 602 : 1. P. W. R. 1910 Cr. 


-S. 556 — Local inspection — Effect of. 


A Magistrate may hold a local investigation 
in order to enable him to understand the 
evidence that is laid before him, and for no 
other purpose, c, g., the purpose of testing 

exa mined on 


V, g., iiiv; purr 

the credibility of the witnesses 


Cr. P. CODE (1898), S. 556 
either side ; that an immediate report of what 
is seen should be placed on the record and 
laid open to the scrutiny of the parties, and 
that if he imports into the case his opinion, 
he disqualifies himself from trying the case. 
Both under the Cr. P. C. and apart froni it, 
a Magistrate may visit the scene of an alleged 
offence in order to test the evidence he has 
heard in a case and he may act upon his opinion 
he forms on seeing the place in adjudicating 
bctaccn the parties. Babbon Shaikh v. 
Emperor. 11 Cr. L. J. 121 ; 

5 I. C. 365 : 14 C. W. N. 422 : 

11 C. L. J. 335 : 37 Cal. 340. 

S. 556 — Local inspection — Effect o ' — 

Local inspection — Duly of Magistrate— Creation 
of fresh evidence, illegality of. 

Where a Magistrate went to spot to make 
a local inspection for the purpose of appre- 
ciating the evidence, but himsc.f measured 
up the plots and came to a certain and definite 
conclusion on the basis of such measurement : 
Held, that the Magistrate exceeded his juris- 
diction inasmuch ns he created fresh evi- 
dence himself and introduced such evidence 
into tlic case, llaldhar Thahxir v. Emperor. 

30 Cr. L. J. 652 ; 

116 I. C. 767 : I. R. 1929 P.at. 335 : 

A. I. R. 1929 Pat. 160. 

S- 556 — Parly to case. 

A Magistrate is not disqualified by S. 550, 
from trying a case based on a private com- 
plaint and whicli has not been filed under his 
direction or sanction merely and solely on the 
ground that the validity of certain orders 
passed by him in his capacity ns an Exccuti%'c 
or Revenue Olliccr is directly put in issue in 
the case and that the innocence or the guilt 
of the accused depends to a considerable 
extent on the effect of such orders. A direct 
personal pecuniary interest, however small, 
in the result of a case disqualifies a Judge, 
Magistrate or Justice from trj’ing a case. 
Where, hoa'cver, the interest is not pecuniary, 
the disqualifying interest should have sub- 
stantially the same effect so ns to create a 
reasonable suspicion of bins ; but a mere 
possibility of a bias is not enough. Where the 
only interest in the result of a case tried by 
a Magistrate is that he is concerned in it in 
his public. capacity, it may fairly be presumed 
that his interest is not so substantial ns to 
warrant the inference that he is likely to have 
a real bias in the matter. 'It would be other- 
wise, if in addition to his being so interested, 
there arc other circumstances to suggest the 
real likelihood of a bins. Mohandas Jotiramdas 
v. Emperor. 27 Cr. L. J. 1333 ; 

98 I. C. 405 : 20 S. L. R. 171 : 
A. I. R. 1927 Sind 98. 

S. 556 — Parly to case. 

•A Magistrate who has taken part ns a 
rnember of nJDistrict Board in passing n resolu- 
tion that the Police should be asked to inquire 
against certain officials and that such of them, 
ns the inquiry might warrant, should be prose- 
cuted is not competent to try the case insti- 
tuted against them in pursuance of the resolu- 
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which consists of certain questions being 
suggested by the defence to the Court and 
those questions being put by the Court. Pita 
V. Emperor. 26 Cr. L. J. 575 : 

85 I. C. 719 : 47 All. 147 : 

A. I. R. 1925 All. 285. 

; — S. 540 — Power of Court — iri/ness 

examined by Court— Examination of accused, 
tohether Jicccssary — Further cross-examination 
of prosecution loitncsscs. 

S. i)40, Cr. P. C., empowers a Court to 
summon and examine a witness if his evidence 
appears to the Court essential to the just 
decision of the case. The section is not control- 
led by S. !54'2 of the Code, which imposes upon 
the Court the duty of questioning the accused 
generally on the case after the witnesses for 
the prosecution have been examined and 
before he is called on for his defence. If a 
Court examines a witness under S. 540 of the 
Code, it is not bound to examine the accused 
again after recording the statement of that 
witness, especially if there is no apprehension 
of any prejudice being caused to the accused. 
Fazal Karim v. Emperor. 26 Cr. L. J. 1418 : 

89 I. C. 842 : 1 L. C. 270 : 

A. I. R. 1926 Lah. 154. 


S. 540— Scope — Discretion of Court. 

S. 540 confers very wid c powers upon a Court 
in the matter of summoning witnesses, but the 
wider the powers the greater the exercise 
of discretion required of the Magistrate. 
Sitab Singh v. Dalganjan Singh. 

14 Cr. L. J. 682 : 
211. C. 1002; 12 A. L. J. 15: 
A. I. R. 1914 All. 526. 

S. 540-A— Applicability. 

S. 540-A is a general section which will apply 
to cases of all kinds whether the accused is in 
jail custody or whether he is on bail or whe- 
ther he is appearing in obedience to a sum- 
mons. Jagdish Narain Bajpai v. Emperor. 

41 Cr. L. J. 500 : 
187 I. C. 682 ; 1940 A. L. J. 104 : 
12 R. A. 575 : 1940 A. W. R. 79 : 

A. I. R. 1940 All. 178. 


S. 540-A — Dispensing attendance — 

Grounds of. 

S. 540-A does not authorize the trial Magis- 
trate to dispense with the attendance of the 
accused on the ground of illness. Ko Ko Qyi 
V. Emperor. 37 Cr. L. J. 436 : 

161 I. C. 240 : 8 R. Rang. 460 : 
A. I.R. 1936 Rang. 114. 


S. 540-A— Incapable of remaining in 

Court— McanijJg of. 


‘ Incapable of remaining before the Court , 
— Person not incapacitated but wishing to go 
to another place for private reasons— Per- 
mission cannot be granted. M. G. Desa? v, 
EtnvcTOT, 34 Cr. L. .7* 433 (1) « 

^ A. I. R. 1932 All. 504. 


S. 540-A — Non-compliance— EjQTcct of. 

Normally, a trial in the absence of the 
accused is a nullity and it is only by virtue of 


S. 540-A, that this consequence of the absence 
ot the accused can be avoided ; if the require- 
ments of the section are not fulfilled, the trial 
^mains a nullity. Pokhar Das-Ganga Ram v. 
^tnperor. 39 Cr. L. J. 439 : 

174 I. C. 422 : 40 P. L. R. 1 : 

10 R. L. 562 : A. I. R. 1938 Lah. 216. 


S. 541 — Approver — Custody of. 

The Government has no power under 
S. 541 (1) to issue a notification which amounts 
to a direction that approvers shall be detained 
in Police custody. In the matter of : Khairati 
Ham. 32 Cr. L. J. 913 : 

132 I. C. 519 : 32 P. L. R. 493 : 

12 Lah. 635 : I. R. 1931 Lah. 615. 

A. I. R. 1931 Lah. 476. 


S. 541 — Approver — Custody of. 

Where ample provision has been made by 
law for the detention in jails or judicial lock- 
up of persons liable to imprisonment or com- 
mitted to custody, the Local Government has 
no power to issue a direction under S. 541 (1), 
that an approver shall be confined in a 
particular place in the occupation of the 
Police. Kundan Lai v. Emperor. 

32 Cr. L. J. 785 : 

131 1. C. 625 : 32 P. L. R. 423 ; 

I. R. 1931 Lah. 481 : 

A. I. R. 1931 Lah. 353. 


S. 544. 

Sec also Cr. P. C., 1898, S. 420. 

— S: 544— Discretion. 

S. 544 and Rule No. 11 made by the Govern- 
ment of Bombay under that section, regulat- 
ing the payment, on the part of Government, 
of the expenses of complainants and witnesses 
in cases coming before the criminal Courts, 
invest tlie Magistrate trying a warrant case 
with a discretionary power exercisable by him 
within the limits specified in the rule itself. 
Such discretion, however, must be exercised 
according to sound judicial principles and 
reasonably. Emperor v. Ganesh. 

5 Cr. L. J. 329 : 

9 Bom. L. R. 353. 


-S. 545— Applicability and scope. 


S. 545 cannot apply to a case under S. 107, 
inasmuch as no fine can be imposed in such 
a case. An order, therefore, directing an 
accused person under S. 107 to pay costs to 
the complainant is ultra vires. Sheo Prasad 
Singh V. Mahangoo Nonia. 

^ 25Cr. L.J. 476; 

77 I. C. 828 : A. I. R. 1924 All. 694. 


S. 545— Compensation— ilfeasure of. 

The accused was convicted under S. 21 (e), 
Fisheries Act, of illegally demanding and 
receiving money, he was fined three times the 
amount of the illegal receipts. The Magistrate 
directed the whole of the fine to be paid to 
the persons from whom the accused^ had taken 
money. The prosecution was instituted with- 
out complaint on the report of an official. 
The aggrieved persons did not appear to have 
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ence to Ss. 215 and 532,, Cr. P. C. Emperor v. 
Maung Lot. 1 Cr. L. J. 477 : 

2 L. B. R. 209 ; 10 Bur. L. R. 224. 

S. 556 — Party to case. 

S. 656 does not debar an Excise Officer from 
trying a case under the Excise Act, 1890, in 
■which he himself is responsible for the pro- 
secution, Emperor v. Janki Das. 

n C'r T T lot • 

28 A. W. N.'95 : 5 A. L. J. 357*. 

^S. 556 — Party to case — Transjer — Pro- 
secution ordered by Cantonment Alagistralc acting 
as Secretary, Cantonment Committee — Advisability 
of other Magistrate to try case. 

Where a prosecution is ordered by a Canton- 
ment Magistrate in his capacity ns Secretary 
of the Cantonment Committee, it is advisable 
that the case should be tried by some Magis- 
trate other than the Cantonment Magistrate. 
Hira Lai v. Emperor. 24 Cr. L. J. 128 : 

71 1. C. 256: 20 A. L. J. 911: 
A. I. R. 1922 A II. 528. 

S. 556 — Parly to case. 

Where aDvstrict Magistrate was not only active- 
ly concerned in the institution of proceedings 
under Chap. VIII, Cr. P. C., but where those 
proceedings originated in, and with him in the 
discharge of the duties as executive head : 
Held, thatS, 550, Cr. P. C., was a bar to his 
entertaining the appeal and tliat mere waiver 
or) the part of the accused could not vest him 
■jvith jurisdiction ; Held, further, that proceed- 
ings under S. 110, Cr, P. C., can be transfer- 
red to any Court outside llic local limits of 
the district within which such proceedings 
have been lawfully instituted. Emperor v. 
Mahomed Shah. 8 Cr. L. J. 356 : 

1 S. L. R. 98. i 


— S. 556--Parly to case. 

Where a Judge is the sole Judge of law and 
fact in a case tried before himself, he cannot 
give evidence before himself or import matters 
in his judgment not stated on oath before the 
Court in the presence of the accu.sed. If he 
does so, he makes himself a p’itnoss in the 
case and renders himself incompetent to try it. 
Mongol Lai Marwari v. Emperor. 

20 Cr. L. J. 45 ; 

48 I. C. 685 : A. I. R. 1918 Pat. 373. 

S, 556 — Personal interest. 


tried and convicted of 
an offence under the C. P. Municipal Act for 

Municipal land bv a 
Mag)strate, who.m his capacity as President 
tL* Committee at whose instance 

Sotinrvnl 'vas started, took part in pro- 
motirig the prosecution by concurring in the 
sanctioning of the same ; Held, that thf Magis- 

iuc* from try- 

ing the case by reason of the existence of 

vF- 


Committee should try Municipal cases. Dcen- 
dayal v. Emperor. 18 Cr. L. J. 1017 : 

42 I. C. 761 : 14 N. L. R. 14 : 
A. I. R. 1917 Nag. 64. 

. S. 556 — Personal interest. 

The fact that a Magistrate examined himself 
ns a witness in the case at the instance of 
a party does not vitiate a trial, where the 
evidence given is very formal, the parties arc 
given an opportunity to examine and cross- 
examine him, the Magistrate is not in any 
way personally interested in the matter and 
tfic other part 3 ' does not lake steps to get 
the case transferred to another Court in time. 
Muhammad Jan v. Emperor. 

27 Cr. L. J. 1193 ; 
97 I. C. 953 : 3 O. W. N. 178 Sup : 

A. I. R. 1926 Oudh 557. 

S. 556 — Personal interest. 

The mere fact that a Magistrate who tries 
an offence under the Municipal Act happens 
to be the President of the Town Committee 
gives him no personal interest in the proceed- 
ings under S. 556. A Magistrate, who, in his 
capacitj' of President of the Town Committee, 
merely authorises, but docs not direct, a 
prosecution is not disqualified from trying 
the case under S. 556. It is extremely un- 
desirable, however, that when other Magis- 
trates arc available, a Magistrate should try 
a case in which he has, in a difTcrent official, 
capacity, given form d sanction to the pro- 
secution. Gopi Chand v. Emperor. 

25 Cr. L. J. 273 : 
76 I. C. 865 : 1 Rang. 517 : 
A. I. R. 1924 Rang. 87. 

S. 556 — Personal tnfcrcsl. 

Wlicrc n Magistrate acting in the cnpncitj’ of 
the President of Octroi Sub-Committee, orders 
prosecution of a person, he is deemed to be 
pcrsonallj' interested in the case and has no 
jurisdiction to trj’ the case even with the 
consent of the accused.- Bisficsliioar B/inhac/iart/a 
V. Emperor. 11 Cr. L. J. 447 : 

7 I. C. 291 ; 7 A. L. J. 749 : 32 All. 635. 

S. 556 -Personal interest— Meaning of. 

A Magistrate who presided at a meeting of 
the Municipal Board which dircctcii the pro- 
secution of tlic accused, is disqualified from 
making an order for further inquiry against 
the accused under S. 437. The Magistrate 
must be deemed to be personally interested 
within llie meaning of S, 550. Impcrator v. 
Bhojraj. 13 Cr. L.J.30.: 

13 I. C. 222;5S. L. R. 137. 

S. 556— Personal interest— Meaning of 

Meaning of "Personalty interested" — Magistrate 
making himself a xoitness in a case xohich he is 
trying. 

On a day when the Courts were closed for the 
Christmas holidays, two persons came to a 
Magistrate’s private house, and there made an 
oral complaint to him. When the Courts 
re-opened, the same persons fded a written 
complaint in the Magistrate’s Court, which 
resulted in certain persons being put upon their 
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S. 545— Granting compensation— Vali- 
dity of. . 

Prosecution of midwife under S. 304, Penal 
Code — Midwife unqualified — Fact known to 
deceased woman — Consent given for attending 
on her at delivery — Maxim volenti non fit 
injuria applies — Fine by Magistrate and out 
of it compensation given to mother of 
deceased : Held, order for compensation illegal 
and without jurisdiction. Manng Sciri v. 
Emperor. 37 Cr. L. J. 199 : 

159 I. C. 1026 : 8 R. Rang. 307 : 
A. I. R. 1935 Rang. 471. 

-S. 545— Granting compensation— Vali- 


dity of. 


Scope of — Compensation for offences which 
accused may have committed hut with which 
he has not been charged cannot be award- 
ed. Ham Prasad v. Emperor , 

36 Cr. L. J. 1030 : 

156 I. C. 957 : 8 R. Rang. 56 : 

A. I. R. 1935 Rang. 199. 

_S^ 545— Granting eompensation—Vali- 


Cr. P. CODE (1898), S. 548 

K had stated in his evidence in a civil suit 
where one D had sued him for dismissal 
as manager of K’s mine that he dismissed 
D because he had been informed that D had 
arranged to sell his ore to one S and had 
borrowed money on the strength of this from 
S. This statement was made in cross-exami- 
nation and again in re-examination volun- 
tarily. This statement was not true, and not 
believed in good faith by K to be true ; for 
it was improbable and came from persons 
whom he had himself described as rascals 
and thieves, and was not in any way 
verified by him: Held, that compensation 
for such defamation was not recoverable in a 
Civil Court and the order for compensation 
under S. 545 (1) (6), Cr. P. C., should be set 
aside though the case was a fit one under 
Sub-s. (D la). J. M. Khan v. Emperor. 

38Cr. L.J. 718: 
169 I. C. 245 : 9 R. Rang. 390 : 
A. I. R. 1937 Rang. 192. 

-S. 546-k— Granting costs— Legality of. 


dity of. 

Where a boy is killed by the accused who 
is convicted under S. .304-A, Penal Code, and 
the accused is ordered to pay One, the 
mother of the boy is entitled to compensation 
and tlie Court should order it to be paid out of 
the fine. Nur Sahibi v. 'Emperor.^ ^ ^ ^ 

157 I. C. 531 : 8 R. Pesh. 29 : 
A. I. R. 1935 Pesh. 102. 

g, 545— Granting compensation — Vali- 


dity of. , 

Where a fight took place between the parties 
owing to the encroachment 
deceased and his family on the field of the 
accused, it is not proper to order a part 
‘ of the fine to be paid to the familj of the de 
ceased as compensation. ‘^t “389 j 

Emperor. ^ ^ ^ L r; 370 ; 

7 R. L. 424 : A. I. R. 1934 Lah. 519. 


In the case of a non-cognizable offence, an 
order for payment of costs cannot be 
made under the provisions of S. .54G-A. Wur- 
ud-Din V, Emperor. 25 Cr. L. J. 1161 : 

81 1. C. 985 : A. I. R. 1925 Oudh 109. 

S. 546- A— Granting costs. 

Where the complainant has not paid 
any process fees for the issue of process on 
his witnesses or on the accused or fee on the 
petition of complaint, he is not entitled to 
recover such sums under S. 546-A, Cl. (1). 
Emperor V. Mams Po j.. . 

156 I. C. 980 : 8 R. Rang. 58 : 
A. I. R. 1935 Rang. 208. 

S. 546-A— G?ranfi’ng costs. 

Witness fees should not be included in the 
cost,. S„co lag V. J ^ 

156 I. C. 598 : 8 R. Rang. 27 : 
A. I. R. 1935 Rang. 163. 


.S.545-Granfi7ig compensation-Vali- g. 546-A-Process-fees-Leay 0 /. 


dity of. . 

Where a Magistrate has not imposed any 
fine on the accused, an order directing pay- 
ment of money u ° iroJiS^’of 

ant is not justified under the provisions 01 

S. 545. Munney Mirza v. J^mperor. 

81I.C.940:A.I.R.1955oJdhll0; 

-S. 545 — Notice of compensation. 


It is a settled practice of Calcutta High Court, 

Court in revision. Bharasa jQgg . 

971. C. 62: 43 C. L. j. 583 : 
53 Cal. 969 : A. I. R- 1'926 Cal. 1054. 

S. 545 (1) (b) (a)-Granting Compen- 
sation — Validity of. 


S 546-A merely provides for the refund of 
process-fees in non-cognizable cases when 
paid but does not authorize their payment. 
Emperor v. Mg San Nyetn^^ ^ ^ _ 

93 I. C. 79 ; 4 Bur. L. J. 187 : 
A. I. R. 1926 Rang. 13. 

g_ 547 — Livestock — Applicability to. - 

S 547 only provides a summary method for 
realising “money payable” and these words 

TannotL stretched so as to include livestock 

or other, goods. Emperor v. ^'‘""^^57 . 

65 I. C. 621. 


— S. 548. 

See also Cr. P. C., 1898, S. 112, 154. 
g. 548— First report- Accused, if en- 


titled to copies of it 
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Scope. 

Scope nnd object. 

Securing ends of Justice. 

Time-barred appeal. 

S. 561-A— Exemption from personal 

attendance — High Cotiri, whelhr.r can grant 
SHc/t exemption. 

A High Court can, under the inherent powers 
as declared by S. 5Gt-A, pass an order excus- 
ing the personal attendance of the accused and 
permitting him to represent himself in Court 
by a Pleader. The rule of holding a criminal 
trial in the presence of the accused is made 
especially for his benefit and there is nothing 
to prevent him from waiving the benefit if he 
likes, though the trial would be bad, if it is 
held without his consent in his absence or 
even in the presence of a Pleader engaged for 
him, if the engagement had not been made 
bv the accused. Saji v. Bhimi. 

31 Cr. L. J. 284 : 
121 I. C. 651 : 26 N. L. R. 50 : 
A. I. R. 1930 Nag. 61. 

S. 561-A — Order under, conflicting 

with other provisions of Code — Whether can be 
passed. 

A general proposition cannot be laid down 
that the provisions of S. oGl-A, could not 
be used for passing any orders confiieting 
with any other provisions of the Cr. P. C. 
Emperor v. Jamnadas Nalhji Shah. 

38 Cr. L. J. 666 : 
168 I. C. 718 : 39 Bom. L. R. 82 : 
I. L. R. 1937 Bom. 263 : 9 R. B. 393 : 

A. I. R. 1937 Bom. 153. 

S. S61-A— Abuse of Process of 

Court. 


The inherent jurisdiction of the High Court to 
pass any orders necessary to prevent abuse of 
the process of any Court is not questioned and 
indeed has been clearly expressed in S. o6l-A. 
Not every immoral act is criminal and it is 
an abuse of the process of a Court to attempt 
to create new crimes in order to compel men 
to conform to a high standard of probitj' in 
business dealings or to force tliem to execute 
their promises. -Chidambaram Chctliar v. Shan- 
mugham Pillai. 39 Cr. L. I. 261 

173 I. C. 14 ; 1937 M. W. N. 999 
46 L. W. 629 : 1937 2 M. L. J. 878 
10 R. M. 512 : A. 1. R. 1938 Mad. 129 


S. 561-A Abuse of Process of Court — 
High Court s inherent power to prevent abuse of 
process of Court— Remarhs by Appellate Court 
about Magistrate, expunging of. 


High Court has inherent powers to make such 
orders as may be necessary to prevent abuse of 
the process of any Court or otherwise to secure 
the ends of justice. The power to expunge a 

Flf r delivered by a compe- 

tent Court IS intended for cases of exceptional 
circumstences and shonld be sparingly^ exer- 
cised. There is neither any precedent nor is 

ta “SS'’ S’*' 'I'e'' Court stouu; on 

the motion of a snbordinate Maaistrate 
expunge remarks made by a lower Kell at 4 
Court reloHug '^oSaS VTudSul 
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proceedings taken by the said Magistrate. 
Mohammad Qasam v. Anwar Khan. 

27 Cr. L. J. 510 : 
93 I. C. 974 : A. I. R. 1926 Lah. 382. 

S. 561-A — Discretion — Inherent power 

of Court— Expunging passage from judgment of 
lower Court— Jurisdiction of High Court, when 
exercised — Acquittal — Revision. 

Although a High Court has undoubted juris- 
diction to set aside an order of acquittal, this 
power will be e.xerciscd only in rare and 
I exceptional cases. A High Court has inherent 
power to order tlic deletion of passages in the 
judgments of subordinate Courts which are 
neither irrelevant nor inadmissible and which 
affect tJie character of witnesses or accused 
persons. This jurisdiction, however, can be 
exercised only when tlierc is no foundation 
wlmlcvcr for tlic remarks objected to nnd not 
where it is a matter of inference from evi- 
dence. Panchannn Bancrjce v. Upendra Nath 
Battacharji. 27 Cr. L. J. 1407 : 

98 I. C. 719 : 25 A. L. J. 100 ; 
A. I. R. 1927 All. 193. 

S. 561-A— Discrc/fon. 

Jurisdiction under S. 501-A should be exer- 
cised sparingly and in rare cases to prevent 
injustice. Sardar Khan v. Wazir Singh. 

32 Cr. L. J. 268 : 
129 I. C. 273 : 1. R. 1931 Lah. 161 ; 
31 P. L. R. 992 : A. I. R. 1930 Lah. 1048. 

S. 561-A — Discretion. 

There is no rule providing for the employ- 
ment of Counsel at the expense of Government 
in an enquiry before a Magistrate, but on 
principle, there is no objection to such emploj’- 
ment if the Crown is prepared to pay for the 
services of a legal practitioner. There can be 
no doubt, however, * that when the Sessions 
.Tudge or the Magistrate engages a Counsel for 
the defence of an accused, he does so with the 
express or implied consent of the latter and 
that no Court has any authority to force upon 
a prisoner the services of a Counsel, if he is 
unwilling to accept them. The Court has no 
inherent power in the interests of justice in 
appointing a Pleader for an accused person with- 
out his consent and to treat such Pleader as 
his representative within the meaning of 
Ss. 333 and 3tO-A, Cr. P. C. The inherent 
jurisdiction of the Court which receives recog- 
nition in S. 5G1-A, cannot be invoked for the 
purpose of doing an act which would conflict 
with any of the provisions of the law or the 
general principles of criminal jurisprudence. 
The rule of law is firmly established that, when 
a Statute confers upon the Court a specific 
power, the Court cannot, by relying upon its in- 
herent jurisdiction, extend the scope of that 
power. Emperor v. Suhh Dev. 

31 Cr. L. J. 977 : 
126 1. C. 72: 11 Lah. 220: 
A. I. R. 1929 Lah. 705. 

■ ^S. 561-A— Ex-parte order — Securing 

ends of justice— E k parte order — High Court's 
jurisdiction. 

Where owing to Counsel’s carelessness in not , 



3229 


3230 


ALL iNLiA Criminal digest (1904 — 1940) 


Cr. P. CODE (1898), S. 556 

depended entirely on the question of the 
girl’s age. Ma Nge v. Mating Ye. 

37 Cr. L. J. 278 : 
160 I. C. 282 : 8 R. Rang. 362 : 

> A. I. R. 1935 Rang. 494. 

— S. 552— Unlawful purpose— Meaning 

of- 

If the “ unlawful detention ” is for a purpose 
which is an “ offence ” or is legally prohibited 
or which is a civil wrong, it would constitute 
an “ unlawful purpose ” under S. 552. 
Tulsidas Janglyadas Koshta v. Chelandas 
Domadas. 35 Cr. L. J. 404 (2) : 

147 I. C. 275 : 16 N. L. J. 310 : 30 N. L. R. 76 : 

6 R. N. 117 : A. I. R. 1933 Nag. 374. 

S. 554 (2) (c) — Rules, made under — 

Scope of. 

No search fee can be levied along with an 
application for a copy of a judgment of a 
Tahsildar Magistrate. Order No. 173 of the 
Standing Orders of the Madras Board of 
Revenue does not apply to such an 
application, which is governed by Rule 188 of 
the Criminal Rules of Practice framed by the 
Madras High Court under S. 554, Sub-s. 2, 
claues (c) of the Cr. P. C. Ambalam Ibrahi v. 
Emperor. 19 Cr. L. J. 973 : 

47 I. C. 873 : 35 M. L. ]. 401 ; 8 L. W. 558 : 

A. I. R. 1919 Mad. 839. 

S. 556. 

T Appeal. 

Applicability. 

Disqualification of Magistrate. 

Extent of disqualification. 

Interest of Magistrate. 

Interpretation. 

Local inspection. 

Party to case. 

Personal interest. 

Personally interested. 

Scope of. 

S. 556. 

See also [i) Arms Act, 1878, Ss. 19-F, 29. 
(n) Cr. P. C. 1898, Ss. 4 (/j), 162, 
190, 191, 195, 235, 476, 
526, 537, 556. 

(Hi) Penal Code, 1860, S. 154. 

S. 556 — Magislrale both Proseculor and 

Judge — Explanation to S. 550 — Illusti ation. 

The Explanation to S. 556, has no application ] 
where a Magistrate himself directs a 
prosecution. For a Magistrate, as the principle 
embodies in the Illustration to the section 
shows, cannot be both a Prosecutor and a 
Judee. Gundo Chikko Kiilkarni v. Emperor. 

^ 22 Cr. L. J. 603 : 

62 I. C. 875 : 23 Bom. L. R. 842 : 

, A. I. R. 1921 Bom. 365. 

S. 556 — Appeal— Hearing of. 

Where a Forest Officer asked the Deputy 
Commissioner of the District to administer a 
warning to the accused for having made a 
false report to the officer, and the Deputy 
Commissioner ■ directed prosecution of the 
accused under S. 182, Penal Code, on the 
ground that he was satisfied that there was a 
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clear case of a report deliberately made : 
Held, that under the circumstances, the Deputy 
Commissioner was disqualified from licaring 
as District Magistrate the accused’s appeal 
from a conviction under S. 182, Penal Code, 
inasmuch as such disqualiftcalion took away 
his jurisdiction, and such defect could not 
be cured by consent or want of objeclion 
on the part of the accused. Faiz Muham- 
mad V. Emperor. 14 Cr. L. J 385 • 

20 I. C. 209 : 9 N. L. R. 8L 

S. 556— Applicability. 

The expression “ try any case ” in S. 556 is 
wide enough to include any stage of a judicial 
proceeding in which the question of the guilt 
or innocence of an accused is finally adjudicated 
on. Consequently, the section applies to the 
proceedings under S. 437. Impcrator v. 
Bhojraj. 13 Cr. L. J. 30 ; 

13 I. C. 222 : 5 S. L. R. 137. 

S. 556 —Applicability. 

The mere fact that a Magistrate has taken 
cognizance of a case on his own knowledge 
under S. 190 (c) does not bring the case under 
the operation of S. 556. Nga Chit Ktjaiv v. 
Emperor. 26 Cr. L. I. 249 (a) ; 

84 I. C- 249 : 3 Bur. L. J. 121 ; 
A. I. R. 1924 Rang. 352. 

S. 556 — Applicability, 

The words ‘ try any case ’ in-S. 556, are wide 
enough to include the hearing of an appeal. 
Where a given case falls within the provisions 
of the said section is a question of fact to be 
determined by the circumstances of each 
particular case, and, therefore, it is not safe 
to draw any analogy from the decisions in 
other cases. In cases where a Deputy 
Commissioner, or other executive head of a 
District or department, orders a prosecution, 
because the matter before him demands 
elucidation by judicial inquiry, S. 556 would 
not be applicable. But in cases where the 
officer ordering a prosecution has satisfied his 
own mind that the accused is guilty, the 
section would be applicable and such officer 
should not try the accused. Faiz Muhammad 
V. Emperor. 14 Cr. L. J. 385 : 

20 I. C. 209 ; 9 N. L. R. 81. 

S. 556— Disqualification of Magistrate 

— Transfer of case. 

The accused applies to the District Magistrate 
under S. 528 to transfer the case from the 
Magistrate of the seeond class before whom he 
was being tried, on the ground that the latter 
was corrupt and had demanded money from 
him. The District Magistrate, after inquiry, 
found that the allegation was false and rejected 
the application. The Magistrate then applied 
for leave to prosecute the accused and at the 
same time proceeded with the trial, which 
had been stayed, and convicted the accused; 
Held, the Magistrate after he had sent in his 
application for leave to prosecute the accused 
should h'ave taken the further orders of the 
Distriet Magistrate, as to whether he was 
to go on with the case, but that accused 
was not entitled to a fresh trial as he bad 
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statements of witnesses in so far ns those 
statements are relevant to the case, yet it is 
eouaily necessary that the Court sliould not 
be allowed to make disparaging remarks 
noon persons who appear either as witnesses 
during the course of trial of a case or wliosc 
names arc mentioned. Gokaran Prasad Gupta 
rSncror. 40 Cr. L. J. 923 : 

* ^ ^ 184 I. C. 250 : 1939 O. W. N. 870 ; 

1939 O. L. R. 593 : 12 R. O. 90. 

S. 561-A— Expunging remarks from 

judgment. 

Under S. 5G1-A, the Higli Court lias ample 
power to expunge any improper remarks wiiieli 
a Subordinate Court has made in its judgment 
against a witness or party. Fazat Din v 

Emperor. ^ ^ ^ 0?L. r! 608 

I. R. 1932 Lah.362. 
-S. Expunging remarks from 


judgment— Legality of. 

The High Court has no jurisdiction to expunge 
passaf'es from tlie judgment of an inferior 
Court” which has not been brought before 
it in regular appeal or revision P J. Rogers 
V Shtitiivcis Gnpfil Kfiioalc, 41 Cr. L#. j. o55 
190 I. C. 205 : 42 Bom. L. R. 478 
I L. R. 1940 Bom. 415 : 13 R. B. 106 
A. I. R. 1940 Bom. 266. 


S. 561-A— E.rpunging remarks -Order 

expunging remarks ~^^olice to lower Court, .ofic* 
liter necessary. 

A High Court has inherent jurisdiction under 
S, 501 to act sna motu and order expunging of 
objectionable remarks in the judgment of a 
subordinate Court without issuing tiic notice 
to the District Magistrate or to the trying 
Magistrate to show cause as to wliy the deletion 
should not be made. Gunxvanl Parasliram 
Naik V. Govind Bhaii. 29 Cr. L. J. 313 ; 

107 I. C. 912 ; A. I. R. 1928 Nag. 242. 


. S. 561-A— Extent of power. 

High Court cannot alter or review its own 
judgment in a criminal case once it l)as been 
pronounced and signed except in cases where 
it was passed with.)ut jurisdiction or in default 
of appearance without an adjudication on the 
merits. The remedy of a person aggrieved by 
an order of the High Cout is to apply to the 
Local Government to exercise its powers. 
Kunji Lai v. Emperor. 35 Cr. L. J. 1485 : 

151 1. C. 714 : 

1934 A. L. J. 704 : 4 A. W. R. 252 ; 

7 R. A. 199 : A. I. R. 1935 All. 60. 


S. 561-A — Extent of power. 


Inherent powers are not usually invoked when 
there is another remedy available. Orders in 
the nature of attachment before judgment not 
to be passed. In re : Lloyds Bank, Ltd. 

' 35 Cr. L. J. 1028 : 

149 I. C. 1005 : 36 Bom. L. R. 88 i 
58 Bom. 152 : 6 R. B. 409 : 

A. I. R. 1934 Bom. 74. 


— ~S. 561-A — Extent of power — Power 
High Court to amend its order made on trainsf 
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application xoitli consent of parlies, by way of 
explanation. 

A transfer application was made to the High 
Court which directed a dc novo trial and that 
the trial Magistrate was not to be bound by 
any order of the first trial Magistrate. TJie 
order was made after a long discussion and 
was except in form a consent order. The peti- 
tioner made a furtlicr application on the 
ground that the order was obscure and sought 
to have it made clear : Held, that the High 
Court Iiad no power to amend its order by 
way of explanation or otherwise. Gbansham 
Das Birla v. Suraj Bhan. 41 Cr. L. J. 708 : 

188 1. C 856 : 42 P. L. R. 153 : 

13 R. L. 74 : A. I. R. 1940 Lah. 192. 

S. Sbl-A— Extent of. 

S, 501-A in no way adds to the powers of 
the High Court. The inherent powers of the 
Court do not include the power to revive an 
order wliich Ims been made in tire Criminal 
.Appellate .Turisdiction. Dahu Haul v. Emperor. 

34 Cr. L. J. 1100: 

145 1. C. 937 : 6 R. C. 168 ; 

38 C. W. N. 25: 

A. I. R. 1933 Cal. 870. 

S. 561-A— E.Tfcnf of Power— There is no 

conflict between S. 300 and S. 5GI-A — High 
Court, if has power to alter or review its own 
judgment— Sueh power, when exercised. 

S. 501-A docs not confer upon the High 
Court any now powers but merely declares 
that such inherent powers ns the Court 
may possess shall not be deemed to be 
limited or affected by anything contained 
in the Code. Tire High Court has, there- 
fore, no power to alter or review its orvn 
judgment in a criminal case, once it has 
been pronormced and signed except in cases 
where it was passed without jurisdiction 
or in dcfarrlt of appearance without an 
adjudication on the merits or to correct 
a clerical error ; nor is there any conflict 
between that section and S. 309 of the 
Code. In such a case, the only arrthority 
that can interfere is the Provincial Govern- 
ment. Edward Fao v. Emperor. 

40 Cr. L. J. 763 : 

183 I. C. 348 : 12 R. L. 110 : 

41 P. L. R. 794 : A. I. R. 1939 Lah. 244. 

S. 561-A — Granting bail — Application 

for leave to appeal to Privy Council — Inherent 
Poiocr of High Court — Scope of. 

The inherent power of a Court cannot be 
invoked with respect to any matter which is 
expressly dealt with by the Code. The 
question of bail has been expressly dealt 
with, and although the matter of bail pend- 
ing an appeal to the Judicial Committee is 
not there, its provisions on the subject must 
be regarded as exhaustive. Moreover, there 
should not be a resort to inherent power 
when there are other remedies available. 
The Local Government has ample power to 
suspend sentence and to release a convict on 
I such terms as it chooses to fix. Where a 
‘ convict applies for bail on the plea that he 
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tion. , Hem Raj v. Emperor. 29 Cl. L. J. 371 ; 

108 I. C. 271 : 9 L, L. J. 583 : 
29 P. L. R. 282 ; A. I. R. 1928 Lah. 114. 


S. S56— Parly to ease. 

A Magistrate, who himself orders the prose- 
eution of an accused in liis capacity of Tahsil- 
dar and further orders the search of the 
accused’s house, not on the complaint or 
report of Collector or Excise Officer but on 
that of an opium contractor, is incompetent to 
try the offence. Mongol v. Emperor. 

13 Cr. L. J. 294 : 

14 I. C. 758 : 5 P. W. R. 1912 Cr. : 

64 P. L. R. 1912. 

■ ~S. 556 — Parly to case. . 

A member or an officc-hcarcr of a Munici- 
pality is debarred from trying u case, whether 
singly or as member of a Bench, arising out 
of the proceedings of the Municipality or 
to which the Municipality is a partj'. Nttr 
Nishan v. Municipal Oommiltcc, Raioalpindi. 

23 Cr. L. J. 704 : 

69 I. C. 384 : A. I. R. 1922 Lah. 72. 


S. 556 — Party la case. 

A Municipal Commissioner invited the 
attention of the Executive Officer of the Com- 
mittee to the infringement of a Municipal Bye- 
law by the accused. The Executive Officer 
called the attention of the Health Officer, who 
instituted a prosecution against the accused. 
Tlie case was tried and the accused convicted 
by a Bench of Honorary Magistrates of which 
that Municipal Commissioner was a member : 
Held, that the conviction could not be quashed 
on the ground that the Jlunicipal Commissioner 
was personally interested in the success of the 
prosecution within the meaning of S. 550 or 
was a party to the prosecution in the sense 
that he had caused it to be instituted. Nanoo 
v. Emperor. 24 Cr. L. J. 135 : 

71 1. C. 359 ; A. I. R. 1923 All. 483. 


S. 556 — Parly to case. 

A Sessions Judge is not prohibited in law 
from hearing an appeal from a conviction by a 
Magistrate in a ease where, as an Insolvency 
Judge, he allowed the prosecution to proceed. 
But a Judge may object to hearing such a ease 
if he remembers being acquainted with it 
before. Sri Krishna Sonar v. Emperor. 

24 Cr. L. J. 144 ; 

71 I. C. 368 : 21 A. L. J. 90 : 

A. I. R. 1923 All. 193. 


S. 5S6— Party to case. 

Accused was tried at the instance of a Muni- 
cipal Committee for an offence under the 
C. P. Municipal Act. The evidence in the ease 
was recorded by the Naib Tahsildar, and the 
ease then went to the Tahsildar who was also the 
President of the complainant Committee ; 
Held, that despite the proviso to S, 660, the 
Tahsildar should not have tried the case 
himself. Ramarao v. Municipal Committee, 
Dcoli. 20 Cr. L. J. 244 : 

49 1. C. 916 ; A. I. R. 1919 Nag. 131. 

S. 5S6— Parly to case— Burma Gambl- 
ing Act (/ of 1899), Ss. 6, 7— Magistrate issuing 
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warrant under S. 6, whether competent to try 

A Magistrate \yho issues a warrant under 
a. 6, Burma Gambling Act, is disqualified from 
himself trying the case. Chin Pin v. Emperor. 

22 Cr. L. J. 451 : 
61I.C.-835:13 Bur.L.T.154- 
A. 1. R. 1920 L. Bur. 85. 

S. 556— Party to case— District Blagis- 

irate, prosecution ordered by, as Inspector of Fac- 
tories— District Magistrate, whether competent to 
try case. 

Where a District Magistrate, in his capacity 
as Inspector of Factories, sanctions a prosecu- 
tion, he is disqualified, under S. 556, from 
trying the case. Lorinda Ram Seioa Ram v. Em- 
peror. 21 Cr. L. J. 389 : 

55 I. C. 997 ; 1 Lah. 35 ; 
75 P. L. R. 1920 ; 7 P. W. R. 1920 Cr. ; 

A. I. R. 1920 Lah. 334. 

S. 556— Parly to case. 

In the absence of special circumstances, a 
Court which sanctions or directs a prosecu- 
tion is not thereby rendered incompetent to 
try the offence or to hear an appeal against 
a conviction for it. Pandia Mahar v. Emperor. 

26 Cr. L. J. 1481 ; 
89 I. C. 1049 ; A. I. R. 1924 Nag. 23. 

S. 556 — Parly to ease — Magistrate giv- 
ing infoTjuation to Police and directing inquiry 
—Jurisdiction to try case subsequently — 
Transfer of case. 

A Magistrate who merely lays before an 
Inspector of Police certain information, and 
directs the said Inspector to make an inquiry 
on the basis of that information, does not 
thereby lose his jurisdiction under S. 556 to 
subsequently try the case. Babu Ram v. Em- 
peror. 15 Cr. L. J. 17 (a) - 

22 I. C. 161 (a) : H A. L. J. 852. 


S. 556— Party to casc-^Magislrate pre- 
siding over meeting of Municipality directing pro- 
secution— Trial by such Magistrate, legality of. 


It a prosecution has been directed in pursu- 
ance of orders passed by a local body in a 
meeting presided over or attended by a Magis- 
trate in his capacity as an office-bearer or 
member thereof, such Magistrate is legally 
interested in the matter and^ is^ disquahhed 
from trying the matter in his judicial capa- 
city. Muhammad Bakhsh v. j 

116 I. C. 881 : 1. R. 1929 Lah. 593 : 

10 Lah. 718 : 30 P. L. R. 706 : 

A. I. R. 1929 Lah. 718. 


S 556— Parly to case— Quashing of 

commitment made by Magistrate personally in- 
terested, Ss. 215, 532. 


The District Magistrate, without obtaining 
he permission of the ^ Court to which an 
ippeal lay from his Court, committed to 
Ssions a ease in the investigation of wh.di 
le had taken an active part as District 
Superintendent of Police. Commitment quash- 
ed by the Chief Court on revision, after refer- 
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and comprehensive and the High Court has 
jurisdiction to pass an order to set aside 
proceedings in a subordinate Court if the pro- 
ceedings constitute an abuse of the process of 
the Court. S. G. Milra v. Kali Charan. 

29 Cr. L. J. 102 : 
106 I. C. 694 : 1 Luck. Cas. 653 : 
3 Luck. 287 ; A. I. R. 1928 Oudh 104. 

S. 561-A — Scope — Power of Single 

Judge of Chief Court to quash proceedings. 

Any Single Judge of the Chief Court can 
exercise the jurisdiction which is conferred on 
a High Court by S. 561-A of the Cr. P. C. 
S. O. Milra v. Kali Charan. 

90 r'r T. T in? • 

106 I. C. 694 : 1 Luck.’ Cas.' 6.';3 i 
3 Luck. 287 : A. 1. R. 1928 Oudh 104. 

S. 561-A — Scope. 

S. 561-A does not confer any new powers, 
but merely declares that such inherent powers 
as the Court may possess shall not be deemed 
to be limited or affected by anything con- 
tained in the Code. Kunj Lai v. Emperor. 

35 Cr. L. J. 1485 : 
151 1. C. 714 : 1934 A. L. J. 704 : 
4 A.^W. R. 252 ; 7 R. A. 199 : 
A. I. R. 1935 All. 60. 

S. 561-A — Scope— Inherent powers of 

High Court. 

S. 561-A, Cr. P. C., confers no new powers 
on the High Court, and the Court cannot, by 
invoking ite inherent powers, extend the powers 
given to it by Statute.' Marudayya Thcvar v. 
Shunmugasundra Thevar. 27 Cr. L. J. 126. 

91 I. C. 702 : 49 M. L. J. 593 : 
1925 M. W. N. 772 : 22 L . W. 723 : 

A. I. R. 1926 Mad. 139. 

S. 561-A — Scope — Quashing proceedings 

against officers. 
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S. 561-A — Scope and object. 

The special jurisdiction recognized by S. 561-A 
can be invoked only in exceptional cases for 
which no express provision has been made by 
the Code and to redress only such grievance as 
calls for an immediate relief which can be 
granted only by the High Court. The inherent 
jurisdiction should be exercised with due care 
and caution and must conform to sound general 
principles and precedents. It was never con- 
templated by the Legislature that the High 
Court should exercise its inherent power for 
making pronouncements upon questions of 
law in order to guide a Magistrate in conducting 
a preliminary enquiry. S. 561-A does not 
confer any new powers on the High Court but 
merely recognises and preserves the inherent 
powers previously possessed by it. The Section, 
as its language shows, embraces three classes of 
orders, namely, orders which may be necessary 
(1) to give effect to any order passed under 
the Code; (2) to prevent abuse of the process of 
any Court; and (3) to secure the ends of justice. 
No legislative enactment dealing with proce- 
dure can provide for all the cases that may 
possibly arise, and it is an established principle 
that Courts must possess inherent powers 
apart from the express provisions of the law, 
“ which are necessary to their existence and 
the proper discharge of the duties imposed 
upon them by law.” This doctrine Qnds ex- 
pression in S. 561-A. Emperor v. Sukh Dev. 

31 Cr. L. J. 482 ; 
123 I. C. 280 ; 31 P. L. R. 207 : 
A. I. R. 1930 Lah. 465. 

S. 561-A— Securing ends of justice. 

Assesssor expressing that he is determined to 
help accused is not a i)ropcr person to act as 
Assessor — New trial ordered. ^Emperor v. Lat 
Singh. 35 Cr. L. J. 107 (1) : 

146 I. C. 446 ; 15 Lah. 20 : 

6 R. L. 227 : A. I. R. 1933 Lah. 926. 


Sanction to prosecute certain officers of a 
Company was granted to the Official Liquidatoi 
on the 18th November, 1924.. The Official 
Liquidator subsequently applied for public 
examination, and for proceedings against them 
under S. 235 of the Companies Act. The 
Court declined to take proceedings until 
particulars of the charges against the officers 
were given. The Official Liquidator did not 
supply the particulms but filed a complaint 
against the officers in the Criminal Court on 
the 8th March, 1927, in pursuance of the 
sanction of 1924 : Held, that the conduct of 
the Official Liquidator in disregarding the order 
^ourt to specify the particulars of the 
charges, and making a complaint during the 
pendency of proceedings under S. 235 of the 
tympanies Act, was ^ clear attempt to divest 
the Court of its jurisdiction possessed under 
S. 237 of the Act, and that the High Court had 
power under S. 561-A of the Cr. P. C. to quash 
the mimmal proceedings instituted against 
the officers. S. G. Milra v. Kali Charan. 

^ 29 Cr.L.J. 102; 

3 Luck. 287 : A. I. R. 1928 Oudh 104. 


S. 561-A — Securing ends of justice. 

If successive, frivolous and vexatious applica- 
tions for transfer are made so as to prevent 
the ends of justice being attained, the Court 
ought to exercise its inherent powers under 
S. 5C1-A to prevent its' process being thus 
abused. In fe : Shamdasani. (F. B.) 

32 Cr. L.J. 394 ; 
129 I. C. 584 : 32 Bom. L. R. 1123 : 
54 Bom. 553 ; I. R. 1931 Bom. 184 : 

A. I. R. 1930 Bom. 477. 

S. 561-A — Securing ends of justice — 

Illegal search by Government O^cer — Power of 
High Court to interfere. 

In whatever capacity any officer of the Crown 
in certain actions taken by him, orders search 
of the house of a public servant or of a subject 
of the Crown, the High Court would have 
jurisdiction to interfere with such orders. 
Bhairon Prasad v. Emperor. 30 Cr. L. J. 62 ; 

113 I. C. 78 : 1. R. 1929 All. 105 : 
1929 A. L. J. 57 : 51 All. 377 : 
A. I. R. 1928 All. 756. 
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trial before the same Magistrate for an offence 
under S. 323 of the I. P. C. During the course 
of the trial, the Magistrate considered it his 
duty to record his own evidence as to the 
circumstances attending the making of the 
oral complaint at his house, and he was dul3' 
cross-examined and re-examined : field, that 
the Magistrate could not be considered to be 
“personally interested” in the case within the 
meaning of S. 556. Emperor v. Nanhe. 

ICr. L.J.613: 

24 A. W. N. 157 : 1. L. R. 27 All. 33. 

— S. 556 — Personal interest — Meaning of 

— Meaning of '‘personally interested” — Sub-Com- 
mittee of Municipal Board advising a prosecu- 
tion. 

A Magistrate who had been a member of a 
Sub-Committee of a Municipal Board which 
recommended the prosecution of a certain 
person for an alleged obstruction caused bj' 
him in a public thoroughfare was not, by 
reason only of this fact, “ personally inter- 
ested ” in the case afterwards initiated 
against suchperson so as tojbe debarred under 
S. 556 from trying it. Emperor v, Mohan Lai. 

1 Cr. L. J. 605 : 

24 A. W. N. 154 ; I. L. R. 27 All. 25. 

S. 556 — Personal interest — Meaning of. 

The phrase ‘interested,’ as used in S. 556 
does not imply mere intellectual ‘interest’ 
but something of the nature of an expecta- 
tion of advantage to be gained or of a loss, 
or of some disadvantage to be avoided, by 
the person who is said to be interested in 
the case. The mere fact that the enquiry 
was made by the Magistrate is not to be 
regarded as a disqualifying ground under the 
section. Emperor v. Cholappa. 5 Cr. L. J. 2 : 

8 Bom. L. R. 947. 

S. 556 — Personal interest — Nature of — 

Falsification of accounts and embezzlements — 
Offences numerous. 

The accused was an accountant of the Dis- 
trict Superintendent of Police’s office, and as 
such, his duty was to prepare bills and 
treasury vouchers for withdrawal of money 
required for official purposes, submit them to 
the District Superintendent of Police, or in 
his absence, to the Headquarters Assistant 
and after they had been passed and approved 
of, present the bills or vouchers at the 
treasury and receive payment thereon either 
in cash or in the shape of cash orders. The 
alleged falsification of accounts, the embezzle- 
ments, the cheating and the forgeries were 
all alleged to have been perpetrated by the 
accused in the District Superintendent of 
Police’s Office or in connection with the books 
and papers maintained, or issued from there, 
and no question whatever with reference to 
the efficiency of the work of the Treasury 
Officer or to the discharge of the w’ork of his 
office was substantially involved in any of the 
cases. Similarly, the offences when added up, 
did not involve a very great monetary value : 
Held, that tlie Magistrate who tried the case 
though functioned as a Treasury Officer had 
no substantial interest in the case so as to 
disqualify him from trying the same and the 
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trial therefore was not vitiated on that 
account. Mg. Po Kyme v. The King. 

40 Cr. L. J. 621. 

; S. 556 —Personally interested— Magis- 

trate making local inquiry— Refusal to grant 
adjournment. 

Though a local enquiry does not necessarily 
create a necessity for transfer, there may be 
circumstanees under which it would be ad- 
visable to direct a transfer from the Court of 
a Magistrate who has made a local inquiry. 
Ghassoo V. Emperor. 31 Cr. L. J. 555 ; 

123 I. C. 685 : 1930 A. L. J. 606 : 

A. I. R. 1930 All. 737. 

S. 556 —Scope of. 

A District Magistrate who, as Inspector of 
Factories, directs the District Engineer to visit 
a factory and see whether certain directions 
have been carried out, is precluded by the 
provisions of S. 556, Cr. P. C., from trying a 
prosecution based upon the report of the Dis- 
trict Engineer. Devi Cliand v. Emperor. 

22 Cr. L. J. 717 : 
63 I. C. 877. 


S. 557. 

See also Cr. P. C., 1898, Ss. 222 (2), 
225- A, 535(1), 557. 

— S. 557— Pleader appointed Magistrate 

— Prohibition to practice. 

A Pleader, who has been appointed a Magis- 
trate in any Court, cannot, under S. 557, be 
prohibited from practising in that Court but 
he cannot sit as a Magistrate in that Court 
or in any Court within the jurisdiction of that 
Court if he continues to practise therein. 
Emperor v. Nga Tha Shwin. 

25 Cr. L. J. 311 : 
76 I. C. 1031 : 4 U. B. R, 1922 127 ; 

A. I. R. 1923 Rang. 119. 


S. 559— Proceedings under S. 476— 

Applicability to. 


Under S. 559, subject to the other provisions 
of the Code, the power of a Magistrate may 
be exercised by his successor-in-offlee, and this 
provision is applicable also to proceedings 
under S. 476. Behram v Emperor. 

27 Cr. L. J. 776 ; 


95 I. C. 312 : 7 Lah. 108 : 27 P. L. R. 314 : 

A. 1. R. 1926 Lah. 305. 


S. 561-A. 

Abuse of process of court. 

—Discretion. 

Ex parte order. 

Expungement of remark. 

.—Expunging of remarks. 

Expunging remarks from judgment. 

Extent of power. 

Granting bail. 

^Inherent power. 

Jurisdiction. 

. — ^Power to stay. 

Process. ' 

Review. 

: Review of own judgment. 

iReview of sentence. 
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(it)) Public Gambling Act, 1867. 
(v) Punjab Excise Act, 1914, 
S. 61 (1). 

(m) Reformatory Schools Act, 
1897, S. 8. 

(oii) U. P. Excise Act, 1910, 
S. 60 (a). 

— S. 562 — Appeal. 

An order of convietion without' sentence 
under S. 562 is appealable under S. 408. No 
revision can be entertained when appeal is 
allowed. Ma Chit Su v. Emperor. 

11 Cr. L. J. 152 ; 
4 1. C. 1027 ; 5 L. B. R. 129. 

-S. S62~Appeal. 

An order under S. 562, Cr. P. C., is appealable 
under S. 408, Cr. P. C., and is not restricted 
by provisions of S. 413, Cr. P. C. Madhav 
Baghvendra Eulkarni v. Emperor. 

27 Cr. L. J. 873 : 
96 I. C. 121 : 28 Bom. L. R. 671 : 
A. 1. R. 1926 Bom. 382. 

— S. 562 — Appeal — Appeal against con- 
viction without sentence. 

An appeal lies to the Court of Session against 
a conviction without sentence by a 1st class 
Magistrate under S. 562. Mi Shwe Nyun v. 
Emperor. 1 Cr, L. J. 543 : 

U. B. R. 1904 Cr. Pro. 7 : 10 Bur. L. R. 321. 

— — • — S. 562 — Appeal — Whether lies. 

An appeal lies on behalf of a convicted per- 
son against whom an order under S. 562 (1), 
Cr. P. C., has been passed. By operation of 
the Cr. P. C,, a right of appeal is also conferred 
on those who are Jointly tried with a person 
against whom an order under S. 562 (1), 
Cr. P. C., has been passed, and having been 
convicted, are given non-appealable sen- 
tences. Bahadur MoUa v. Emperor. 

26 Cr. L. J. 455 : 
85 I. C. 135 : 29 C. W. N. 151 : 
41 C. L. J. 45 ; 52 Cal. 463 : 
A. I. R. 1925 Cal. 329. 

— S, 562 — Appeal, whether lies. 

An order passed by a Court under S. 562 is 
appealable. Mayandi Nadar v. Pala Kudam- 
ban. 36 Cr. L. J. 589 ; 

154 I. C. 879 : 1934 M. V/. N. 1318 : 
41 L. W. 22 ; 58 Mad. 517 : 69 M. L. J. 101 : 
7 R. M. 503 : A. I. R. 1935 Mad. 157. 

-S. 562 — Appeal and Revision. 

An order passed by a Presidency Magistrate 
under S. 562 is not appealable. H. Birks v. 
Emperor. 33 Cr. L. J. 639 : 

138 I. C. 627 (2) : 36 C. W. N. 459 : 
I. R. 1932 Cal. 478 ; A. I. R. 1932 Cal. 488 (1). 

S. 562 — Appealable order — Order 

under S. 562 passed in summary trial— Sentence 
— Appeal. 

An order passed under S. 562, Cr. P. C., in a 
summary trial, is appealable. An order under 
S. 562, Cr. P. C., does not amount to a sent- 
ence. . Hira Lai v. Emperor. 25 Cr. L. J. 1244 ; 
82 I. C. 172 : 22 A. L. J. 751 : 46 All. 828 : 

A. I. R. 1924 All. 765. 
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— S. 562 — Applicability. 

Cases, where S. 562, should and should not be 
applied, stated. Emperor v. Allahdino. 

35 Cr. L. J. 1149 : 
150 I. C. 763 : 27 S. L. R. 463 : 

7 R. S. 27 : A. I. R. 1934 Sind 93. 

S. 562 — Applicability— Offence of house- ' 

breaking by night — Belease. 

The offence of house-breaking by night in 
order to commit theft, under Cl. 2 of S. 457, 
Penal Code, is punishable with imprisonment 
for a term of 14 years and, therefore, S. 562, 
Cr. P. C., is not applicable to this offence in 
the case of an adult. Emperor v. Nga Po Wun. 

28Cr.L.J.759: 
103 I. C. 839 : 6 Bur. L. J. 83 : 
A. I. R. 1927 Rang. 254. 

— — S. 562 — Applicability. 

Provided the other provisions of S. 562 are 
applicable to a case, a first offender is entitled 
to the benefit of the section even when in the 
absence of such provisions the Magistrate would 
be obliged to pass a sentence of imprisonment. 
Emperor v. Jinga Gamaji. 26 Cr. L. J. 694 ; 

86 I. C. 70 : 27 Bom. L. R. Ill : 
A. I. R. 1925 Bom. 192. 


— — S. 562 — Applicability. 

Where an accused person has not only been 
convicted but also sentenced, the provisions of 
S. 562 become inapplicable to the case. 
Emperor v. Misri Lai. 20 Cr. L. J. 392 : 

50 I. C. 1000 : 17 A. L. J. 426 .* 
A. I. R. 1919 All. 394. 

S. 562— Applicability and scape— 

Conviction for two offences tried consecutively — 
Benefit of S. 562. 


Where an accused is tried consecutively for 
two offences and is convicted in both, at the 
time the second judgment is written, he must 
be considered to be a previous convict and 
S. 562, Cr. P. C., will not apply. Emperor \. 
Zal 27 Cr. Lt J. 1016 ; 

96 I. C. 872 : A. I. R. 1926 Lah. 651. 


S. 562— Applicability and scope. 

S. 562, Cr. P. C., as amended in 1923, covers 
all offences whether they are or are not under 
the Penal Code. In cases of offences like 
those under S. 61, Excise Act, the section 
should not be resorted to. Emperor v. fiaiz 
Talib ' 27 Cr. L. J. 478 : 

93 I. C. 702 : A. I. R. 1926 Lahr317. 


S. 36Z—AppUcabilily and scope. 

S. 562 of the Cr. P. C. is not restricted 
to juvenile offenders only. Where, therefore, 
in a petty case of theft it appeared that 
the accused had been about two months in 
the lock-up and that there was no previous 
conviction against any of them : Held, tha 
an order calling upon the accused to exerate a 
bond under S. 562 was good even though the 
accused were adults. Emperor v. Salimt. , 

17 Cr. L. J. 254 : 

34 I. C. 974 : 11 P. R- 19l6.Cr. : 

A. I. R. 1916 Lab. 405. 
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appearing in the Court at the time when a case 
is called on for hearing, his client’s case goes 
unrepresented and an ex parte order is passed, 
the High Court has jurisdiction under S, 501-A 
to entertain an application to re-hear the 
matter, if, in its discretion, it considers it 
necessary to do so in order to secure the ends 
of justice. Emperor v. Shiva Dat. 

29 Cr. L. j. 893 : 

111 I. C. 573 : 5 O. W. N, 641 : 

3 Luck. 680 : A. I. R. 1928 Oudh 402. 

S. S61-A— Expungement of remark. 

When a Magistrate discharged the accused 
but by a passage in the judgment recommended 
the Police to insert his name in their list of 
bad characters and the Sessions Judge on the 
authority of Punjab Law Report No. 1G4. of 1904 
sent the case to the Chief Court for orders, the 
Chief Court directed the recommendation to be 
expunged from the judgment. Modi Shah v. 
Crown. 1 Cr. L. J. 698 : 

5 P. L. R. 285. 


S. S61'A — Expunging of remarks. 

The High Court has powers under S. 561-A 
to order the expunging of passages in the order 
of a Sessions Judge granting bail if such 
passages are likely to prejudice the Magistrate 
in the impartial trial of the ease. Local 
Government v. Gulam Jilani. 

25 Cr. L. J. 1363 : 

82 I. C. 755 : A. I. R. 1925 Nag. 228. 

S. 561-A — Expunging of remarks from 

judgment — Application for expunging remarks 
made by Magistrate— No evidence to support 
remarks even as legitimale inference — Remarks 
reflecting on character and likely to affect 
future of applicant— Remarks should be expunged. 

Although a Magistrate is entitled to draw 
legitimate inferences from the evidence on re- 
cord, yet when there is no evidence on record 
to support the remarks made by the Magistrate, 
for expunging which an application is made, 
even as legitimate inferences, such remarks 
are wholly unjustified and when they reflect on 
the character of the applicant and would affect 
his future, it is only fair that they should be 
expunged. Lachman Das v. Jai Gopal. 

40 Cr. L. J. 214 ; 

179 I. C. 523 : 11 R. L. 582 : 

A. I. R. 1938 Lah, 793. 


S. 561-A— Expunging remarlcs from 


judgment. 

Disparaging remarks made against a person not 
before the Court and unwarranted by evidence 
3 r made against a witness without affording him 
any opportunity to offer explanation, should be 
expunged from the judgment. In re : Lak^- 
mana Rao. 41 Cr. L. J. 317 ; 

186 I. C. 472 : 1939 M. W. N. 1131 : 

SO L. W. 782 : 12 R. M. 657 : 

A. I. R. 1940 Mad. 134. 


S. 561- A— Expunging remarks from 

Judgment— High Court’s powers— Magistrate’s 
right to make adverse remarks on witnesses and 
persons not connected with case. 

The power to expunge a portion of a judg- 
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Competent Court, is 
mttnded for cases of exceptional cireumslnnee.s 
and it .sliould be borne in mind that in 
weighing evidence and arriving at eonehision 
on questions of fact, lower Courts Imvc to 
review tlie conduct of witnesses with referenee 
to particular incidents and at times have to 
adjudge generally on the veracity or otherwise 
of such per.sons, and in doing so, tUev have 
often to make remarks wiiich rcUcci ad. 
versely on their character. It is of the 
utmost importance to the adminislratioii 
of justice that Courts should he allowed to 
perform their function freely, fearlessly and 
without undue inference hy the High Court, 
At the same time it is equally necessary 
that the right of the Magistrate to make 
disparaging remarks on persons who appear 
or arc named in llic course of a trial is one 
that sliould be exercised with great reserve 
and moderation especially where the person 
disparaged has had little or no opportunity 
of explaining or defending himself. If the 
conduct of a witness appears to the Judge 
to be suspicious or olhersvisc not above- 
board, he Jias the right and tlio duty to 
test his evidence by pulling questions to him. 
But before he is justified in commenting ad- 
versely upon a witnesse’s evidence, he must 
establish the particular fact ivarraiiting .such 
criticism by proper evidence in Court and not 
on conjectures or by reference to materials 
which are not properly on the record. 
Kamoar Sen v. Emperor. 

29 Cr. L.J.620 ; 

109 I. C. 812 ; 9 Lah. 269 : 

29 P. L. R. 461 : A. I. R. 1928 Lah. 740. 

S. 561-A— Expunging remarks from 

judgment— High Court's power to expunge 
defamatory remarks in judgment xohen they are 
irrelevant and separable. 

The High Court has inherent jurisdiction 
under the provisions of S. .'50l-.'V to expunge 
any matter from the Judgment of a Criminal 
Court to secure the ends of jiisUee. The 
principle which should guide the High Court 
in doing so is that if an uajuslifiable attack 
be made on a person who had no opportun- 
ity of being hea'd in his own defence, and 
the remark against- him is irrelevant and 
separable, it can and should be expunged, 
especially if he is neither a party nor a 
witness. If such remarks are not irrelevant 
or cannot be separated without ruining the 
.argument and the integrity of the judgment, 
they should not be expunged. Mahomed 
Hussain v. Emperor. 30 Cr. L. J. 970 : 

118 I. C. 747 ; I. R. 1929 Sind 203 ; 

A. I. R. 1929 Sind 243. 

S. 561-A— Expunging remarks from 

judgment. 

The High Court has jurisdiction under 
.S. 3G1-A, to expunge from the judgment 
irrelevant, inadmissible and offensive remarks 
against a witness or a person named in the 
case. Although in the interests of proper 
administration of justice, the Courts should 
be allowed to perforin their functions freely 
and fearlessly and to comment upon the 
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— S. 562— Imprisonment in default of 


security—// xviihin scope. 

An order of imprisonment on failure to 
furnish security cannot be added to an order 
of release on probation of Rood condtict. 
When the siirclj’ of one of the convicts Rets 
bis security bond cancelled, he should be pix^n 
an ofipnrtiinity to execute another bond with 
fresh seenritv. .Jnt7)shn v. Emperor. 

36 Cr. L. J. 381 (2) : 
153 I. C. 272 (2) : 35 P. L. R. 368 ; 
15 Lah. 824 ; 7 R. L. 418 : 
A. I. R. 1934 Lnh. 582. 

S. 562 — Imprisorir/tenf i» ilrjauit of 

scatrilu — If scope. 

In the event of fnihire to furnisli security, 
the Mapislrate should pass a sentence, whieli 
slunihl be a nominal one. Jamsher v. Emperor. 

36 Cr. L. J. 381 (2) : 
153 1. C.^72 (2) : 35 P. L. R. 368 : 
15 Lah. 824 : 7 R. L. 418 : 
A. I. R. 1934 Lnh. 582. 

S. 562— Interpretation and scope. 

S. r>(’,2 authorises release }tpan prolxtlion of Rood 
conduct, but that only where the accused Is 
convicted (d' one of certain offences punish- 
able under the I’cnnl Code. Where a convic- 
tion is bad, some sentence rnntcniplated by 
the law «'»nslitulinR llie offence jiiusl ordi- 
narily be passed. To “release the ennvicled 
person with a warning" is not a course warrant- 
ed bv law. Emperor v. John Srntl. 

2Cr.L. 3.751; 
1 N. L. R. 139. 

S. 562-Jurisdiction— Po.rrr not ron- 

f.ueil to Courts of First Iiisfotice, » 

The power of passinp order under S. .'■,02 
is not confined to Courts of First Instance. 
Fenraeinrias-xami Naidu v. Emperor. 

5 Cr. L. J. 1.36 : 
I. L. R.29 Mad. 567. 

S. 562 — .Jiirisdictinu — Second Class 

jManistrnle— Procedure. 

A Magistrate of the second class is not bim- 
sclf competent to pass orders under S. 502. If 
be is of opinion tlial a ease is a fit one for 
the exercise of powers under tlint section, he 
sltonhl sidjinit it. with bis report, to a First 
Class Mapistratc or a Sub-Divisional .Mapistratc 
for orders. Emperor v. .Taxcali. 

25 Cr. L. J. 1124 
81 1. C. 948 ; 5 Lah. 36 
A. 1. R. 1924 Lah. 454 


-S. 562— Object. 


S. .502 has not been enacted with the inten- 
tion of lettinp off without imprisonment every 
juvenile offender on his first conviction for 
an offence described in the section, regardless 
of the circumstances in which the crime was 
committed. Magistrate, before applying the 
section, should carefully take into considera- 
tion the attendant circumstances, along with 
the age, character and antecedents of tiie 
offender. The -section, has no application to 
the case of a youth, who grapples with another 
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nnd after having been separated by others 
tnrns back in rage on bis ndvcr.snry, nnd inflicts 
n heavy lathi blow on him, killing him 
almost instantaneously, and later on, .speaks 
of his act in spirit of tnicnlcnt braggadocio 
llircatening to kill tliose who attempt to 
arrest him. Emperor v. Alia. 

31 Cr. L.J. 348; 
122 I. C. 97 : 10 Lah. 876 : 
31 P. L. R. 115 : A. L R. 1930 Lah. 259. 

S. 562— Object and infention— Re/or- 

mntori) Schools Act (VUI of 1S07) — Youthful 
first offenders. 

In the ease of first yontlifnl offender-s, 
recourse should be liad to the provisions 
of Reformatory .Schools Act or S, 502, 
Cr. P. C., as the .sending of snob offenders, 
whose antecedents arc not .shown to be bad, 
to ordinary jails, has the effect of making 
them linrdencfl criminals after they are dis- 
eliarged from such Jails. Emperor v. Dharam 
Parhash. 27 Cr. L. J. 934 ; 

96 I. C. 390 : A. 1. R. 1926 Lah. 611. 

S. SGI— Object and intention. 

I'he sole intention of 8. 502 is that an accused 
person ndio is convicted of n crime .should 
be given a chance of reformation wluch be 
would lose by being incarcerated in prison. The 
powers conferred by this section should not 
be used for the purpose of sl»owing favour 
to any iiarlicmlar class of persons, nnd in the 
exercise of tiicse powers, a .Magistrate should 
‘ sec that the crime that the accused person 
! has committed docs not indicate that he is 
I rnliicr a fortunate habilnnl than a true 
1 first offender. Emperor v, Malhro. 

27 Cr. L.J. 309: 
92 1. C. 693 : 20 3. L. R. 7 : 
A. I. R. 1926 Sind 101. 

S. 562— Offences beyond scope. 

.•\ conviction under the Rombay Prevention 
of Gambling Act, being a previous conviction, 
S. 502 (1) cannot be applied. Emperor v. 
Chhotan llasmat All. 36 Cr. L.J. 1376 : 

158 I. C. 378 (b) : 59 Bom. 514 : 
8 R. B. 122 : 37 Bom. L. R. 182 : 
A. I. R. 1935 Bom. 188. 


S. S6Z— Offence hri/ond scope. 

An oftonee of calUc-lifting. if it is very 
common in a locality, should be repressed 
with condign piinishuteut und the Jcno'vlcugc 
that a first offonce will go unpunished is 
vcr 3 ' apt to lend the young Into a course 
of crime. Emperor v. .Ihaligi. 

34 Cr. L. J. 420 
142 I. C. 544 : 27 S. L. R- 34 
I. R. 1933 Sind 113 (1) 
A. I. R* 1933 Sind 44. 

S. 5GZ— Offences beyond scope. 

An offence under S. 317, Penal Code, in ns 
bad a form ns can be imagined was committed 
by a young woman of 18 nnd she did not 
appear to bo weakly : Held, that S. 502 
should never be extended to such a case, nnd 
ivhcre it has been applied, the High Court 
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is going to appeal against his conviction by 
the High Court, to the Privy Council, inherent 
powers should be used sparingly. Bashir-ud- 
Din Ahmad v. Emperor. 38 Cr. L. J. 384 : 

167 I. C. 373 : 9 R. N. 182 : 
I. L. R. 1937 Nag. 236 : 
A. I. R. 1937 Nag. 181. 

S. 561-A— Gronling bail—Sccuring 

cnd.i of justicc—Appeal bij Pricy Council- 
High Court’s power to grant bail jicnding appeal 
— Inherent jurisdiction. 

The Higli Court has inherent jurisdiction to 
grant bail pending appeal to the Privy 
Council in a ease which has been disposed 
of bj' it when the ends of justice 
require it. Ram Saroop v. Emperor. 

27 Ct.L.J. 1377: 
98 I. C. 593 : 25 A. L. J. 97 : 
A. I. R. 1927 All. 97. 

S. S61-A — Inherent power. 

Ti)c High Court can interfere with an order 
granting bail passed by a Sessions Judge 
under its inherent powers under S. 5G1-A. 
Local Government v. Gulam Jilani. 

25 Cr. L. J. 1363 : 
82 1. C. 755 : A. I. R. 1925 Nag. 228. 

— S. S61-A — ^Jurisdiction— AiiJiiis of 

jurisdiclio7i — Practice. 

Though the limits of the jurisdiction under 
S. .'iGl-A, Cr. P. C., arc veri' wide, yet as a rule 
of practice, it will be exercised in exceptional 
cases only. E. C. Mitra v. Kalicharan. 

29 Cr. L. J. 102 : 
106 I. C. 694 : 1 Luck. Cas. 653 : 
3 Luck. 287 : A. L R. 1928 Oudh 104. 

-S. 561-A— Jurisdiction. 

Under S. nGl-A inherent powers in that behalf 
may be exercised by the High Court and not by 
a Court of inferior jurisdiction. Shahu v. 
Emperor. (F. B.) 36 Cr. L. J. 831 : 

155 I. C. 736 ; 7 R. S. 206 ; 
A. I.R. 1935 Sind 84. 

S. 561-A — Power to stay. 

Order under S. 144, — High Court can suspend 
operation of order. Pitchai v. Muhammad 
At ham. 33 Cr. L. J. 826 : 

■ 139 I. C. 773 : 36 L. W. 461 : 

1932 M. W. N. 726 ; 
63 M. L. J. 594 ; 56 Mad. 149 : 

I. R. 1932 Mad. 793 : 
A. I. R. 1932 Mad. 720. 

S. 561-A— Process— Meaning of. 

In the expression ‘'abuse of process” in 
S. 501-A, “process” is a general ^word 
meaning in effect anything done by the 
Court. Assistant Govcrnmcnl Advocate 
V. TJpendra Nath Mukerji. 

'' 32 Cr. L. J. 551 ; 

130 I. C. 538 : 11 P. L. T. 892 : 

I. R. 1931 Pat. 186 : 
A, I. R. 1931 Pat. 81. 

S. 561-A— Review— Power of High 

Court to review its own judgments. 561-A, if 
confers such power. 
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The High Court has not and never has 
had any inherent power to review its own 
judgment and S. GGl-A does not conL ^n 

It any power so to do. comer on 

41 Cr. L. J. 711 
189 I. C. 83 : 13 R. O. 50 
1940 O. L. R. 408 
1940 O. W. N. 594. 
A. I. R. 1940 Oudh 369. 

S. 561-A— Pcaieu) of own judgment. 


Obiter dichim.—S. 561-A of the Cr. P. C., 
which is of a very general nature, does' not 
empower the High Court to review its judg- 
ment. Nazar Muhammad Khan v. Hara Singh 

27 Cr. L. J. 23 : 

91 I. C. 55 : 2 Lah. Cas. 103 : 

A. I. R. 1926 Lah. 196. 


■S. 561-A — Review of sentence — Legality. 


A re-consideration or review of an order 
passed by a Criminal Court is not permissible 
under S. 561-A or any other section of the 
Code. Ganpal v. Emperor. 32 Cr. L. J. 1222 : 

134 1. C. 686 ; 27 N. L. R. 163 : 

I. R. 1931 Nag. 174 : 
A. I. R. 1931 Nag. 169. 


S. 561-A — Scope— Inherent powers oj 

High Court dcfined—High Court’s inherent poxoer 
to alter or review judgment in criminal cases. 


There is no inherent power in the High 
Court to alter or review its own judgment 
in a criminal case once it has been pronounced 
and signed, except in cases where it was 
passed without jurisdietion or in default of ap- 
pearance without an adjudication on the merits, 
and S. 561-A has made no change in the law. 
All that S. 5G1-A does, is to declare that 
such inherent powers as the High Court may 
possess have not been taken away or abridged 
by any of the provisions of the Cr. P. C. 
It docs not confer any new powers but merely 
declares that such inherent powers as the 
Court may possess shall not be deemed to 
be limited or affected by anything contained 
in the Code. The concluding words of S. 561-A 
‘‘or otherwise to secure the ends of justice,” 
can only mean that such other inherent power 
as the Court possesses is likewise preserved. 
The High Court is not given nor did it ever 
possess any unrestricted and undefined power 
to make any order which it might please 
to consider was in the interest of the justice. 
Rain v. Emperor. 29 Cr. L. J. 669 : 

110 I. C. 221 ; 10 Lah. 1 : 

30 P. L. R. 247 : A. I. R. 1928 Lah. 462. 


S. 561-A— Scope. 

It would be incorreet to interpret S. 561-Aj 
as having any reference to bail, a matter 
which is specifically provided for by the Code 
itself. Babu Lai Chaukhani v. Emperor. - 

166 I. C. 612 : 

40 C. W. N. 1313 : 9 R. C. 558 : 

I. L. R. 1937 1 Cal. 464 : 

A. I. R. 1936 Cal. 809. 


S. 561-A— Scope— Power oj High Coitrt 

to quash proceedings in subordinate Court-Abuse 
of process. 

The language of S. 561-A, Cr. P. C., is wide 
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Penal Code, and not to aggravated forms of 
cheating under Ss. 418 to 420, Penal Code. 
Emperor v. Rab Nawaz. 22 Cr. L. J. 150 : 

591. C. 854; 1 Lah. 612 ; 
A. I. R. 1920 Lah. 68. 

S. 562— Offence beyond scope. 

The fact that an accused was prosecuted 
under S. 19 (e). Arms Act, for possession of 
an unlicensed dagger is a lambardar of 30 
years age, is no reason for showing leniency 
by not sentencing him but only , taking 
security under S. 562, Cr. P. C. His age 
should carry no weight. At that age a man 
has arrived at a time of life when he is 
fully responsible for his actions and capable 
of realising their nature to the full. If the 
fact that it is his. first offence by itself be 
sufficient reason for waiving the punishment, 
it should be applied in all cases under ,S. 19 
(e). Arms Act, in which there are no aggra- 
vating circumstances. But it is impossible 
to consider that such a course should be 
adopted universally. The law should be 
allowed to take its own course, and if it is 
not allowed to do so, the result would be 
that an exception is made in favour of an 
offender merely because he is a man above 
tlie average position which in itself would 
amount to a gross failure of justice. S. 502 
should only be applied in special cases and 
for special reasons. Akhlar Munir v. Emperor. 

^ 38 Cr. L. J. 610 : 

168 I. C. 783 : 9 R. Pesh. 131 ; 
A. I. R. 1937 Pesh. 51. 

S. 56Z— Trivial offence— Meaning of, 

offence beyond scope. 

The offence of stealing a cow and taking it to 
the slaughter-yard is not which can be re- 
garded as trivial within the meaning of S. 502. 
Adoo V. Emperor. 18 Cr. L. J. 621 : 

39 I. C. 989 ; 19 S. L. R. 185 ; 
A. I. R. 1917 Sind 69. 

S. 562 -Offence beyond scope. 

The offence under S. 409, Penal Code, is be- 
yond the purview of S. 562, Cr. P. C., and a 
Magistrate, therefore, aets without jurisdiction 
in releasing a person convicted of that offence 
on probation of good conduct. Emperor v. 
Bahmat Khan. 28 Cr. L. J. 257 : 

100 I. C. 225 ; A. I. R. 1927 Lah 735 (1). 

S. 562 — Offence beyond scope. 

The provisions of S. 502 arc inapplicable to 
an offence under S. 420, Penal Code. Emperor 
V. Deva Kanin Jha. 21 Cr. L. J. 468 : 

56 I. C. 500 ; 5 P. L. J. 267 : 
1 P. L. T. 297 : 1920 Pat. 224 ; 
A. I. R. 1920 Pat, 620. 
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of a line was inappropriate. Ma Kywe v. 
Emperor. 12 Cr. L. J. 242 (a) ; 

10 I. C. 772 : 4 Bur. L. T. 68. 

S. 562 — Offence xoiihin scope. 

S. 562 of the Cr. P. C. covers only the form 
of cheating punishable under S. 417, I. P. C,, 
with one year’s imprisonment and not the 
more serious form punishable under S. 420 with 
seven years. Consequently, S. 502, Cr. P. C., 
cannot be used upon a conviction under S- 420, 
I. P. C. Where a Magistrate convicts a person 
of an offence under S. 420, 1. P, C., but deals 
with him under S, 502, Cr. P. C., the proper 
course for the Appellate or Revisional Court 
is not to direct a rc-trial but to set aside the 
order under S, 502 and remand the case to 
the Magistrate to pass a lawful sentence.; 
Harnam Singh v. Emperor, 12 Cr. L. J. 213 : 

10 I. C.-114 : 16 P. L. R. 1911 Cr. 

155 P. L. R. 1911. 

S. 562— Offence xoiihin scope. 

S. 502 (1-A) covers offences punishable only 
with fine. Bishambhar Nalh v. Emperor. 

36 Cr. L.J. 1036(1) : 
156 I. C. 735 : 37 Bom. L. R. 105 ; 
59 Bom 352 : 8 R. B. 34 : 
A. I. R. 1935 Bbm 156. 

S. 562— Offence xcithin scope. 

Terms 'dishonest misappropriation and 
cheating’ in S. 502 (1*A) refer to offences 
under Ss. 403 and 415, Penal Code. Emperor v. 
MiKywa. 35 Cr. L. J. 1241 : 

150 I. C. 1121 : 12 Rang. 259 : 
7 R. Rang. 36 : A. I. R. 1934 Rang. 203. 


S. 562— Offences xoiihin scope. 

The expression '’offence punishable with 
imprisonment for not more than seven years” 
in S. 502 cover offences punishable with a 
less severe sentence than those indicated, and 
therefore to include offences punishable 
only with fine. Vaijappa Shivlingappa Hum- 
bcTioadi v. Emperor. (F. B.) 

36 Cr. L. J. 1470 (2) : 

158 I. C. 649 : 37 Bom. L. R. 739 : 

60 Bom. 55 : 8 R. B, 138 : 

A. I. R. 1935 Bom. 402. 


S. 562 — Offences xoiihin scope. 

The word ” misappropriation ” in S. 562 of 
theCr. P. C., covers the offences punishable 
under S. 404 and 405 of the Penal Code as 
well ns S. 403, and the word ‘‘ cheating ” 
covers the offences punishable under Ss. 418, 
419, 420, us well as S. 417, Penal Code. Em- 
peror V. Jiyalal Bhoi. 24 Cr. L. J. 251 : 

71 T C.. 79.'? ; A. I. R. 1923 Nag. 158. 


S. 562 — Offences wilhin scope — Felly 

squabbles of young person— Sentence of imprison- 
ment xoithoiit choice of fine inappropriate. 

In a petty case arising out of a squabble 
between two girls, 16 and 14, the younger girl 
was convicted of slapping the elder’s cheek 
and pulling her hair and was sentenced to 
day’s rigorous imprisonment. Held : that the 
sentence of imprisonment without the option 


S. 562— Offences xoiihin scope. 

The word ” theft ”, ” dishonest misappropria- 
tion,” and " cheating ” as used in S. 502 of 
the Cr. P. C., 1898, include only the offences 
punishable under Ss. 379, 403 and 417, Penal 
Code, respectively, and not those punishable 
under Ss. 381 and 382, 404 and 505, and 418 to 
420. Emperor v. Nga Pyi. 3 Cr. L. J. 21 ; 

3 L. B. R. 95 : 12 Bur. L, R. 91. 
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S. S6l-h— Securing ends of justice — 

Jurisdiction of High Court under S. 561~A to 
pass order that attachment shall continue till 
decision of title by Civil Court, where Magistrate 
has ordered delivery of possession to one of the 
parties after cancelling preliminary order passed 
under S. 145 (1). 

Where in proceedings under S. 145, a Magis- 
trate after attaching the property and passing 

■ preliminary order under Sub-s. (1), subse- 

quently cancels the preliminary order and 
dircets delivery of the property attached, to 
one of the parties, the High Court has power 
under S. 561-A, to pass an order that the 
attachment shall continue, until the question 
of title has been determined by the Civil 
Courts. Shahazad Daljit Singh v, Mian Tcj 
Singh. 40 Cr. L. J. 930 ; 

184 I. C. 290 : 1939 O. W. N. 891 : 
1939 O. L. R. 602 : 12 R. O. 97 : 
A. I. R. 1939 Oudh 284. 

S. 561-A — Securing ends of justice — 

Lower Court holding applicant guilty of indecent 
assault on uncorroborated statement of boy-Fhtd- 
ing entirely irrelevant to case before Court — 
Applicant not giving opportunity to explain — 
Offensive remarks will be ordered to be expunged 
from judgment. 

Where travelling beyond his legitimate fune- 
tions in the case, the Magistrate has on the un- 
corroborated statements of a boy which have not 
received the binding sanction of an oath, and 
without giving an opportunity to the applicant 
to be heard, held him guilty of indecent assault 
upon the boy, a finding which was wholly 
irrelevant for the right decision of the case, 
the High Court has, under S. 501-A, inherent 
power, in order to secure the ends of justice to 
pass any order that may be necessary to remove 
the legitimate grievance of the applicant, and 
the offensive remarks will be ordered to be 
expunged from the judgment of the lower 
Court, llishi Lai v. Emperor, 

38 Cr.L. J.376: 
167 I. C. 11 : 1937 O. W. N. 258 : 
9 R. O. 379 : 1937 O. L. R. 118 ; 
A. I. R. 1937 Oudh 277. 

■ S. 561-A — Securing ends of justice. 

Order dismissing appeal under S. 417 cannot 
be vacated unless it is proved that conditions 
precedent to passing of order as laid down in 
S. 421 have not been fulfilled. Burden of 
proof is on person challenging finality of order. 
Shahu V. Emperor. 36 Cr. L. J. 831 : 

155 1. C. 736: 7R.S.206: 
A. I. R. 1935 Sind 84. 

S. 561-A — Securing ends of justice. 

Acquittal under S. 8GC, Penal Code— Subse- 
quent proeeedings launched under Ss. 497, 408, 
Penal Code, with view to defeat acquittal — 
Proceedings should be quashed. Muhammad 
Hussain v. Bholanath Das. 37 Cr. L. J. 538 : 

162 I. C. 176 : 8 R. C. 579 : 
A. I. R. 1936 Cal. 224. 

S. 561-A — Securing ends of justice. 

Pro-note alleged to be forged found genuine 
■^Accused in forgery case should be discharged. 


Cr. P. CODE (1898), S. 562 

High Court can quash proceedings when he 
has not been discharged. Girdhar Gopal v. 
Emperor. 35 Cr. L. /. 576 : 

^ „ ^147 I. C. 1208 : 11 O. W. N. 265 : 
6 R. O. 367 (1) : A. I. R. 1934 Oudh 114. 


-S. 561-A — Securing ends of justice. 


Where a eomplaint before a Magistrate is 
purely vexatious and prma/acic one for civil 
Court, it is open to the High Court to quash 
the proeeedings under S. 5G1-A. Bagh AH v. 
Karam Bahhsh. 34 Cr. L. J. 377 (1) : 

142 I. C. 575 : 34 P. L. R. 126 : 
I. R. 1933 Lah. 233 (1). 


S. 561-A — Time-barred appeal— Cojirt 

tohether has inherent power to admit. 


An Appellate Court has no power to entertain 
a time-barred criminal appeal under the in- 
herent powers given by S. 5G1-A, Cr. P. C. 
Mahadya v. Emperor. 31 Cr. L. J. 381 : 

122 I. C. 257 : I R. 1930 Nag. 129 : 

A. I. R. 1931 Nag. 101. 


S. 562. 

Appeal. 

Appeal and revision. 

Appealable order. 

Applicability. 

Applicability and scope. 

« Cheating,” meaning of. 

Construction. 

Discretion. 

“ Dishonest misappropriation and 

cheating,” meaning of. 

Duly of Court. 

Failure to furnish security— Proce- 
dure. 

Failure to give security— Procedure, 

Imposition of fine — Legality of. 

Imprisonment in default of security. 

Interpretation and scope. 

Jurisdiction. 

Object. 

Object and intention. 

Offences beyond scope. 

Offences within scope. 

Offender beyond scope. 

Offender within scope. 

Power of Magistrate to whom a case 

is submitted. 

Power of Second Class Magistrate, 

Punjab Government Notification 
No. 431 of 1910. , , 

Procedure, if person ordered to give 

security is unable to do so. ^ 

Punjab Government Notification 

No. 431 of 1910. ^ , 

Release on probation of good conduct. 

Revision. 

Scope. 


— S. 562. 

® "ivf-.oe, S' 

250, 261, 349, 380, 

395 (1), 408, 411, 438, 
439, 592, Sells. II, IH. 

(ii) Criminal trial. 

(Hi) Penal Code, 1860, Ss. 75, 
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aside an order under S. 562 and substitute a 
sentence of imprisonment. Emperor v. Kesar. 

27 Cr. L. J. 303 : 
92 I. C. 591 : 24 A. L. J. 228 : 
A. I. R. 1926 All. 226. 


S. 562 — Scope. 

A Magistrate convicting an accused under 
S. 304-A, Penal Code, cannot pass an order 
under S. 562, Cr. P. C. Addala Yerrivadu v. 
Dislrict Magistrate of Vizagapatam. 

13 Cr. L. J. 248 : 
14 I. C. 600 : II M. L. T. 404. 

S. 562— 5copc. 


S. 562 is intended to apply to those offenders 
(especially youthful ones) who, without being 
persons of depraved character, may, on occa- 
sion, succumb to sudden temptation. The 
accused were convicted under S. 61, Excise 
Act, for the offence of manufacturing liquor 
contrary to law and being in possession of it 
and were sentenced to four months’ rigorous 
imprisonment and a fine of Rs. 50 each. . On 
appeal, the Sessions Judge reduced the sent- 
ences on the ground that this was appellants’ 
first offence, that the principle of S. 562, 
Cr. P. C., applied and that appellants were 
father and son. The Government applied for 
enhancement of the sentences ; Held, that as 
the offence of manufacturing illicit liquor 
implied a good deal of preparation and as it 
was mostly done with the intention of selling 
to others, it could not be said ,to be done in 
consequence of succumbing to sudden tempta- 
tion; that when a man was found for the first 
time by the Police manufacturing illicit liqtior, 
he had probably done it at least a dozen times 
before ; and that ns it deprived the Govern- 
ment of revenue, besides demoralising the 
pedple, deterrent sentences were necessary in 
such cases. Emperor v. Stijan Singh. 

17Cr.L.J.3fO: 

35 I. C. 486 : 19 P. R. 1916 Cr. ; 

41 P. W. R. 1916 Cr. : 114 P. L. R. 1916 Cr. : 

A. I. R. 1916 Lah. 189. 


S. 562 (1) proviso — Applicability 

and scope. 


The proviso in Sub-s. {l)ofS. 563 governs 
also Sub-s. (1-A) of the said section. Emperor 
v. Dalul Singh. 30 Cr. L. J. 220 : 

113 I. C. 911 : 11 N. L. 'j. 245 : 
A. I. R. 1928 Nag. 343. 

; — S. 562 (1) — ‘Offence punishable with 

imprisonment,’ meaning of. 


In S. 562, Sub-s, (1), Cr. P. C., the words ‘nr 
offence punishable with imprisonment’ refei 
to^ an offence primarily punishable with im- 
prisonment. An offence which is punishable 
with fine only is not contemplated by the 
section even though such an offence is punish- 
able with imprisonment in default of payment 
of fine. Emperor v. Kasturi Shidrama Bogar. 

27 Cr. L. J, 724 ; 

97 I. C. 742 : 28 Bom. L. R. 1031 ; 

A. I. R. 1926 Bom. 544, 


— ^S. 562 (1) — Offence within scope. 

S. 502 ( 1 ) applies not only to offences 


punishable with imprisonment but also to 
offences punishable with fine only. Shital 
Prasad v. Emperor. 39 Cr. L. J. 889 : 

177 I. C. 386 : 1938 O. W. N. 919 : 
11 R. O. 48 : 1938 O. L. R. 421 : 
A. I. R. 1938 Oudh 233. 

S. 562 (1) — Offenders beyond scope. 

Admonition is not intended to apply to 
offences of the nature of defamation. It is 
not applicable to men of responsible position 
who made defamatory statements and aggravat- 
ed the offence by repeating them and attemp- 
ting justification. Babiilal v. Tundilal. 

33 Cr. L. J. 835 : 
139 I. C. 401 : 28 N. L. R. 106 : 
I. R. 1932 Nag. 112 ; A. I. R. 1932 Nag. 97. 

S. 562 (1-A) — Application ot— Convic- 
tion for offence, under Municipal Act — Power of 
Magistrate to warn and discharge accused. 

S. 562 (1-A), Cr. P. C. is confined in its opera- 
tion to offences under the Penal Code and 
cannot be applied to offences punishable under 
the City of Bombay Municipal Act, and a 
Magistrate has, therefore, no jurisdiction to 
warn and discharge a person who has been 
found guilty of an offence under S. 471 of 
the City of Bombay Municipal Act, Mer- 
wanji M. Mistry v. Emperor. 

29 Cr. L. J. 566 : 
109 I. C. 502 : 30 Bom. L. R. 375 : 
52 Bom. 250 : A. I. R. 1928 Bom. 152, 

S. 562 (1*A)— Interpretation. 

The proviso to Sub-s. (1) of S, 562 of the 
Cr, P. C. must be read as a part of the sub- 
section. It is superseded as regards the effect 
of Sub-s. (1-A) by the words “the Court before 
whom he is so convicted,” in the aforesaid 
sub-section and cannot be used so as to control 
these words. A Magistrate of the Second 
Class, therefore, has jurisdiction to pass an 
order of release of an accused person convic- 
ted by liim under S. 279, Penal Code, after 
due admonition, under S, 562 (1-A) of the 
Cr. P, C, The High Court will not, in revision, 
interfere with an order passed by a Magistrate 
under S. 562 fl-A) of the Cr. P. C. unless the 
order is clearly mistaken or injudicious or 
amounts to a failure of justice. Murlidhar 
V. Mahboob Khan. ' 26 Cr. L. J. 624 : 

85 I. C. 848 ; 47 All. 353 ; 
A. I. R. 1925 All. 644. 

S, 562 (1-A)— Jurisdiction— T/iird 

Class Magistrate, if can exercise power of 
admonition under Sub-s. {1-A). 

The proviso to Sub-s. (1) of S. 562 does 
not extend to the powers conferred by 
Sub-s. (1-A) and a Third Class Magistrate is, 
therefore, entitled to exercise the powers 
conferred by Sub-s. (1-A). Emperor v. Woman 
Ramji Patil. (P. B). 39 Cr. L. J. 81 : 

171 1. C. 1004 : 39 Bom. L. R. 1065 : 
10 R. B. 247 : I. L. R. 1938 Bom. 58 : 

A. I. R. 1937 Bom. 481. 

— s. 562 (1-A) -Jurisdiction of Third 

Class Magistrate. 

Ordinarily speaking when a proviso governs 
the whole of the provisions of a section, it 
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S. 562 — “Cheating” — Meaning of — 

‘ Cheating,’ whether covers offence under S. 420, 
Penal Code. 

The word “ cheating ” in S. 502, Cr. P, C., 
cannot be given an extended meaning so as to 
cover an offence under S. 420, I'enal Code. 
Sundaram Ayyar v. Emperor. 19 Cr. L. J. 934 • 
47 I. C. 658 : 41 Mad. 533 
A. I. R. 1919 Mad. 583. 

S. 562— Construction. 

Inasmuch as S. 562 confers a new power, 
it must be strictly construed. The list of 
offences for which the section provides a 
special treatment is, therefore, exhaustive and 
a servant convicted under S. 381, Penal Code, 
of theft in respect of his master’s property 
cannot be released upon probation of good 
conduct. Emperor v. Bapu Tiao Maratha. 

7 Cr. L. J. 319 : 
4 N. L. R. 18. 

S. 562 — Discretion. 

In order to enable a Court to exercise the 
power conferred by S. 562, it is not 
necessary that the offender should be young, 
that the offenee should be trivial, and that 
there should be extenuating circumstances. 
The mention of these conditions and of the 
character and antecedents of the offender 
merely indicates generally considerations with 
regard to which the discretion of the Court 
should be exercised in dealing with first 
offenders who are convicted of any of the 
offences specified in the section. Emperor v, 
Naiotara Singh. 1 Cr. L. J. 558 ; 

U.B. R. 1904 1. Qr.P. C.7: 
' 10 Bur. L. R. 356. 

S. 562— Discretion. 

The accused, whose age was 25, was convicted 
of theft of property of some value in a house. 
There were no extenuating circumstances, and 
no evidence of the good character or 
antecedents of the accused. The Magistrate 
released him on probation on his executing a 
bond tinder S. 5G2 ; Held, that S. 562 should 
be used freely in suitable cases, but should not 
be applied indiscriminately to the cases of all 
first offenders. Among the most important 
points for consideration are the character 
and antecedents of the accused. Emperor v. 
Po Thein. 1 Cr. L. J. 1121 : 

2L. B.R. 314. 

— S. 562 — Discretion, 

The exercise of the discretion given to 
Magistrates under S. 562 needs a considerable 
sense of responsibility. Emperor v. Jhangi. 

34 Cr. L. J. 420 ; 
142 I. C. 544 ; 27 S. D. R. 34 : 
I. R. 1933 Sind 113 (1) : 
A. L R. 1933 Sind 44. 

S. 562 — “Dishonest misappropriation 

and cheating,” meaning of. 

The words “dishonest misappropriation” in 
S. 562, Cr. P. C., apply to the offence of 
criminal misappropriation in all its forms and 
are intended to include offences punishable 
under S. 404 as well as under S. 403, Penal Code. 


Cr. P. CODE (1898), S. 562 

covers the offence of cheating in all its forms 
and IS mtended to include offences punishable 

b. 417, Penal Code. Har Narayan v. Jtamji 

, 15 Cr. L. J. 375 : 

23 I. C. 743 : 12 A. L. J. 465 : 
A. I. R. 1914 All. 191. 


S. 562 — ^Duty of Court. 

Before applying S. 562, the Court must 
consider whether there is a good case for its 
application or not, and must guard against 
two things, viz : — one, danger to the public 
and the other, danger to the accused himself, 
which may result from the applicability of 
the section. Where a juvenile offender has 
shown criminality rather than mere thought- 
lessness, and a general character of craft and 
deceit, S. 562 of the Cr. P. C., should not 
be applied. Daryalal v. Emperor. 

. 25 Cr. L. J. 1224 : 

82 I. C. 152 : 18 S. L. R. 61 .• 
A. I. R. 1925 Sind 75. 


S. 562 — Failure to furnish security — 

Procedure. 

Where on an appeal from a conviction the 
Appellate Court makes an order under S. 562 
but the accused fails to furnish security as 
directed by the order, the original sentence 
passed on the accused is not revived. The 
effect of the order passed by the Appellate 
Court is to set aside the sentence passed on 
the accused by the trial Court, and the case 
must be dealt with as if the accused had 
been released on probation of good conduct by 
the trial Court itself, that is to say, the 
accused should be produced before the Appel- 
late Court for the purpose of suitable 
punishment being awarded. Badsha v. Emperor. 
^ 26 Cr. L. J. 683 : 

86 1. C. 59 : 21 L. W. 40 ; 

A. I. R. 1925 Mad. 496. 

S. 562 — Failure to give security — Proce- 
dure. 

Before passing an order under S. 562 of 
the Cr. P. C. a' Magistrate should satisfy 
himself' that the accused is able to furnish 
security, where, however, an order under S. 662 
of the Code has been passed and the accused 
fails to furnish security, the proper course 
for the Magistrate is to pass sentence 
according to law. S. 123 of the Cr. P. C. 
applies specifically only to Ss. 106 and 118 and 
not to S. 562 of the Code. Nasu Meah v. Empe- 
ror 26 Cr. L. J. 285 ; 

84 1. C. 349 : 2 Rang. 360 : 

A. I. R. 1925 Rang. 42. 


-S. 562 — Imposition of fine, legality 


It is illegal to ’ impose a fine on the accused 
7 hen an order under S. 562 has been passed. 
larim Bakhsh v. Emperor. , , 

30 Cr. L. J. 46 

112 1 C 910 : 10 Lah. 722 ; 30 P. L. R. 702 
1 . V.. y J ^^29 Lah. 107 

A. I. R. 1930 Lah. 56. 



326f 


ALL iNt)iA CRlMlKAL tltGE^t (l9d4— 1940) 


Cr. P. CODE (1898), S. 565 

proceed and pass an order against him 
under S. 565, Cr. P. C. Harnam v. Emperor. 

6 Cr. L. J. 378 : 
2 P. W. R. Cr. 95 : 17 P. R. Cr. 1907. 

S. 565 — Power of High Court. 

Where a trying Magistrate, not especially 
empowered in this behalf, passed an order 
under S. 565, and directed a convict to 
notify his residence for a period of two 
years and District Magistrate moved the 
High Court to pass such an order on 
revision : Held, that the Magistrate’s order 
being without jurisdiction must be quashed, 
but that as S, 565, required that the order 
should be made by the ’ Trying Magistrate 
at the time of passing the sentence, the 
Appellate Court or the Court of Revision 
could not make an order under that section 
where the original Court was not so em- 
powered. Emperor V. Dino. 16 Cr. L. J. 469 : 

29 I. C. 19 : 8 S. L. R. 340 : 
A. 1. R. 1914 Sind 18. 

S. 565— Sentence of whipping — Order 

for notifying residence — Legality of. 

S. 565 must be construed strictly, and it 
must be taken that the Court’s power is 
limited to the cases there specifically described, 
and does not extend to cases where the Court, 
instead of passing sentence of transportation 
of imprisonment, passes a sentence of whip- 
ping. Emperor v. Fuiji Ditya. 

11 Cr. L. J. 691 : 

8 I. C. 623 : 12 Bom. L. R. 901. 

S. 565-A — Order restricting move- 
ments of accused, if within scope, 

S. 565 does not provide for an order to 
restrict the movements of the accused. Where 
on a conviction under Ss. 379-75, Penal Code, 
the accused was sentenced to imprisonment 
for two years and he was further ordered under 
S. 565 (1) to notify to the Police his resi- 
dence, change of residence and absence from 
such residence for a period of three years on 
the expiry of the sentence of two years: 
Held, that the order passed by the trial 
Magistrate, so far as it related to the restric- 
tion of. the accused’s residence to a certain 
specified area on his release, was clearly illegal. 
Nga Po Myit v. Emperor. 38 Cr. L. J. 722 : 

168 I. C. 1008 : 9 R. Rang. 385 ; 
A. I. R. 1937 Rang. 164. 

S. 565 (3) — Prosecution for non-com- 
pliance — Penal Code, S, 176. 

A person refusing or neglecting to comply 
with any rule made under S. 565, Sub-s. (8), 
Cr. P. C., is punishable as if he bad committed 
an offence under the first part of S. 170, Penal 
Code. Emperor v. Bhola. 2 Cr. L. J. 745 ; 

1 N. L. R. 133. 

S. 565 (4)— Notifying residence — 

Reasons for. 

The information required to^ be given under 
S. 565 (4), Cr. P. C., could not be said to 
be required for the purpose of preventing 
the commission of an offence within the mean- 
ing of Cl. 2 of S. 176, I. P. C., and cases 


I Cr. P. CODE (1898), Chap. VIII 

under S. 365 (4) should be dealt with under 
Cl. 1 of S. 176, 1. P. C. In re : Hussain Beg. 

8Cr. L.J. 425: 
4 M. L. T. 325 : 3jl Mad. 548. 

Chap. VIII. 

See also (i) Bombay Regulation, 1827. 

S. 27. 

(n) Cr. P. C., 1898, Ss. 117, 
117(3). 

Chap. VIII — Object of. 

The object of Chap. VHI of the Code is the 
prevention, not the punishment, of offence, 
and the chapter gives a certain amount of 
discretion to Magistrates. The High Court 
naust be always slow to interfere with that 
discretion unless there is an error of law. 
Emperor v. Raoji Fulchand. 1 Cr. L. J. 3 : 

6 Bom. L. R. 34. 

Chap. VIII — Power of Magistrate- 

Order to produce sureties from within certain 
limits, legality of . 

In directing an accused person to [produce 
sureties, a Magistrate has no authority to lay 
down any limits within which the sureties must 
I reside. Raghttnandan Prasad v. Emperor. 

23 Cr. L. J. 400 { 
67 I. C. 352 : 20 A. L. J. 520 : 
A. I. R. 1922 All. 489. 

Chap. VIII— Proceedings under. 

Proceedings under Chap. VIII, Cr. P. C., 
should be taken with care and caution only 
when the public interest compels. Where 
there is no reason to suppose that the Sub- 
ordinate Magistrate is not a careful and res- 
ponsible Magistrate, and where Jie has seen 
the witnesses and has heard what they have to 
say and he has come to the conclusion that the 
case against the suspected persons is unworthy 
of credit and that the evidence should not 
be believed, the High Court will not interfere. 
Emperor v. AH Muhammad. 38 Cr. L. J. 117 : 

165 I. C. 950 : 9 R. S. 114 : 
30 S. L. R. 368 : A. I. R. 1936 Sind 243. 

Chap. VIII— Right of persons pro- 
ceeded against under. 

Ordinarily persons proceeded against under 
Chap. VTII are entitled to haveglheir witnesses 
summoned at Government expense. Pahlwan v. 
Emperor. 33 Cr. L. J. 679 : 

138 I. C. 765 .• 33 P. L. R. 742 : 
I. R. 1932 Lah. 529 : A. I. R. 1932 Lah. 577. 

Chap. VIII — Security bond — Breach 

and forfeiture— Fresh bond, fresh sureties.^ 

A man cannot be required, without fresh pro- 
ceedings taken against him, to find sureties 
and execute a fresh bond a second time, when 
in consequence of a breach, the original secu- 
rity is forfeited. There is no provision in the 
Code for the bare renewal of the bond. 
In re : Muthu Thevan. 11 Cr. L. J. 244 : 

5 I. C. 761 : 7 M. L. T. 90. 

Chap. VIII— Surety for good behav- 
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must interfere in revision in order to prevent 
failure of justice. Emperor v. Shah Huran. 


JO \jr. L,. j. 1043 ; 
156 I. C 431 (1) : 8 R. Pesh. 2 ; 
A. I. R. 1935 Pesh. 48. 


■S. 562 — Offences beyond scope. 


As the offence under S. 394, Penal Code, 
is punishable with transportation for life, a 
youth of 18 years convicted under Ss. 394 
and 451, Penal Code, cannot he bound down 
under S, 502. Emperor v. Bakhshn. 

36 Cr. L. I. 105 : 

152 I. C. 233 : 36 P. L. R. 370 : 

7 R. L. 272 : A. I. R. 1934 Lah. 131. 


S. 562— Offence beyond scope— Lambar- 

dar pocketing money received as water rate — 
Sentence. 


Where the accused, a lambardar, is convicted 
for pocketing the water rate money received 
by him as an agent of the Government from 
the complainant, a landowner, the case is not 
a fit one to be dealt with under S. 502, 
Cr. P, C. Emperor v. Sohan Singh. 

27 Cr. L. J. 562 : 

94 I. C. 130 : A. I. R. 1926 Lah. 350. 


S. 562 — Offence beyond scope— Offence 

hideous — Youth of offender, effect of. 

Where the offence committed is a hideous 
and reprehensible one, the mere youth of the 
offender docs not entitle him to the benefit 
of S. 502. Emperor v. Sardha Bam. 

29 Cr. L. J. 1096 : 

112 I. C. 680 : A. I. R. 1929 Lah. 198. 

S. 562— Offences beyond scope— Offence 

punishable with transportation as alternative 
punishment — Attempt to commit murder— Benefit 
of section. 

Where one of the alternative punishments 
prescribed for an offence is transportation for 
life, the provisions of S. 502, Cr. P. C., will 
not apply. Therefore, an ollence under S. 307, 
Penal Code, is beyond the scope of that 
section. Emperor v. Bahawali. 

30 Cr. L. J. 789 : 

117 I. C. 239 : I. R. 1929 Lah. 67 : 

A. I. R. 1928 Lah. 920. 


S. 562 — Offence beyond scope. 

Offences under S. 114, Railways Act — 
Offender should he punished irrespective of 
no previous conviction. Emperor v. Kodumal 
Ochiram. 36 Cr. L. J. 827 : 

155 I. C. 697 : 7 R. S. 198 : 
A. I. R. 1935 Sind 90. 

S. 562— Offence beyond scope— Offence 

under S. 381, Penal Code, is not covered. 

S. 502 docs not apply to an offence under 
S. 881, i.c., theft by clerk or servant. 

Emperor V. Nga Thaung Pc. 

^ 2Bur. L.J. 75: 

A. I. R. 1924 Rang. 12, 


S. 562— Offence beyond scope— Penal 

Code (Act XLV of 1860), S. 420. 

S. 502, Cr. P. C., is not applicable to con- 
victions under S. 420, Penal Code. The word 


v-r. e. CODE (1898), S. 562 

“cheating” used in S. 502 Cr P r 
only simple cheating, and noi Sl 

Emperor v. Neki Ram. g L j 455 ! 

3 P. W. R. 62 Cr. 

~ ^^2— Offence beyond scope— Release 

of^accused on probation in perjury case, propriety 

provisions 

ot S. j 62 to a person found guilty of de 
hberately committing perjury to screen an 
offender. Emperor v. Akbar. 

29 Cr. L. J. 219 : 
107 I. C. 107 : 29 P. L. R. 219 • 
A. I. R. 1928 Lah. 296. 

S. 562— Offence beyond scope— Penal 

Code, 1860, S. 181. 


S. 562 is not appropriate where a false 
affidavit has been deliberately sworn. Sent- 
ence of four months and fine of Rs. 50 held 
erred on the side of moderation. Gajadhar v. 
Emperor. 

A.I.R. 1934 Nag. 193 (2). 

S. 562 — Offence beyond scope. 

S. 502 is not in terms applicable to con- 
victions of cheating and thereby dishonestly 
inducing delivery of property under S, 420 
or of using as genuine a forged document 
under S, 471, Penal Code, Emperor v. Ramj an 
Dadubhai. 16 Cr. L. J. 781 : 

31 I. C. 381 ; 17 Bom. L. R. 921 ; 

A. I. R. 1915 Bom. 145. 


S, 562 — Offence beyond scope, applica- 
tion of— Pena! Code (Act XLV of 1860), S. 457— 
Revision. 


S. 502, Cr. P. C. cannot properly be used in 
cases falling under S. 457, Penal Code, but where 
it has been wrongly applied by a Magistrate, 
it is open to the High Court on revision 
side to interfere or not, as it thinks fit upon 
a consideration of all the circumstances. 
Abdul V. Emperor. 11 Cr. L. J. 389 : 

6 I. C. 639 : 19 P. W. R. 1910 Cr. 


S. 562— Offences beyond scope. 

S. 562 is inapplicable to the case of an 
accused who has been convicted of an offence 
of theft of his master’s property for he is 
liable to punishment under S. 381 and not under 
S. 380, Penal Code. Emperor v. Brij Lai. 

14 Cr. L. J. 113 : 

18 I. C. 673 ; 13 P. L. R. 1913 : 

27 P. W. R. 1913 Cr. 


_S. 562— Offences beyond scope. 

S 502 Cr. P. C., cannot be applied in a 
lase under S. 411, Penal Code . Kadir Shah v. 

85 I. C. 35 f m3 Pa^: 237 
A T R. 1923 Pat. 297 


S, 562— Offences beyond scope, appli- 
cability of — ‘‘Cheating,” whether includes 
aggravated forms. 


102 of the Cr. P. C. applies only to a 
of simple cheating falling under S. 417, 
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that Chapter i^vithout first making such an 
order are without jurisdiction and are, there- 
fore, open to revision under S. 439 of the Code. 
Muhammad Hasham v, Muhammad Shami. 

20 Cr. L. J. 124 : 
51 1. C. 108 : A. I. R. 1919 Nag. 160. 

: Chap. XU, S. 145 —Scope of — Transfer 

of case— Case under S. 145— Whether S. 526 
applies to proceedings under Chap. XII. 

The provisions of S. 520 have no application 
to proceedings under Chap. XII, Cr. P. C. 
Therefore, a party at a proceeding under S. 145 
is not entitled to an adjournment of the case 
under Sub-s. 8 of S. 520. Lalchan Chandra Ttay 
Y. Yahub Mandal. 15 Cr. L. J. 357 ; 

23 I. C. 727 : 18 C. W. N. 393 : 
A. I. R. 1914 Cal. 557. 

—Chap. XII, Ss. 145, 146, 439— Scope- 

Legal, procedure not followed — No danger of 
breach of peace — Altachment without jurisdiction 
— Revision. 

A- necessary preliminary to an order under 
Si 146, Cr. P. C., is that proceedings should have 
been taken and an order made under S. 145. 
Where the record showed that the Magistrate 
made an order for attachment of property 
without following the procedure prescribed 
by S. 145, and there was nothing to indicate 
that a dispute likely to cause a breach of the 
peace existed, the order of Magistrate could 
not be deemed to have been passed under 
. Chap. XII, Cr. P. C. and was .set aside as ultra 
vires. Aziz-ud-Din v. Emperor. 

2Cr. L. J. 102: I 
2 A. L. J. 149 : I. L. R. 27 All. 294. ^ 

—Chap. XII— Ss. 145, 147, 435-Juris- 
diction— Sessions Judge sending for proceedings 
before an inferior Court — Discretion. 1 

A Magistrate, after first taking proceedings un- 
der Chap, XII Cr. P. C,, passed an order directing 
either under S. 145 or 147 an order to be sent 
to the Police to deliver possession of a house 
to'the complainant and instruct the accused 
not to interfere with his possession till they 
.got a decree from a Court in their favour. The 
^Sessions Judge sent for the proceeding.s ; 
Held, that the Sessions .Judge was not required 
by law to call for or examine the record of 
any proceeding before any inferior Criminal 
Court, and that it was purely optional with him 
.to do so, or not, and that under the eircura- 
stances the case was not a fit one for exercising 
the discretion to call for the records : Held, 

- also that the order of the Magistrate was with- 
out jurisdiction. Sheoraniv. Baij Nath. 

17Cr. L. J. 145 : 
33 I. C. 625 : 14 A. L. J. 146 : 
A. I. R. 1916 All. 394. 

— —Chap. XII — Ss. 145i 522 — Power of I 

Magistrate— Magis/rafe’s power to disposses 
a person arid place another in possession— Revi- 
sion. 

There is no provision in Cuap. Xtl, Cr. P. C., 
which gives a Pirst Class Magistrate power to 
oust one parson and to place another parson 
in possession. The only provision of the Code 
which entitles a Magistrate to dispossess a j 


Cr. P. CODE (1898), Chap. XVIH 

person of property and replace him by another 
person who is entitled, is S. 522 of the Code, 
and for the purpose of exercising powers 
therein granted, it is necessary that there 
should have been a conviction of an offence. 
An order of a District Magistrate declining to 
carry out such an order passed by a First 
Class Magistrate is not open to revision. 
Tulshi Ram v. Abbar Ahmad. 


16 Cr. L. J, 714 : 
30 I. C. 1002 : 13 A. L. J. 932 : 
37 All. 654 : A. I. R. 1915 All. 377. 


Chap. XIV — Right of Police. 


The police have no right to file a charge-sheet 
or otherwise to proceed under Chap. XIV, 
in respect of an offence under the Bombay 
Abkari Act. Emperor v. Mahomed Usman. 
(F. B.) 35 Cr. L. J. 129 : 

146 I. C. 419 : 6 R. S. 65 : 
A. I. R. 1933 Sind 325. 


7 Chap. XIV — Scope of — Power of 

Calcutta Police to conduct proceedings under Code 
for collection of evidence. 

The Calcutta Police has no power to conduct 
proceedings under the Code for the collection of 
evidence, since the provisions of Chap. XIV 
which confer such power have not been extend- 
ed to tlie Police in Calcutta, and no provision 
of the Code applies to them unless e.xpressly 
extended, K. Hoshide v. Emperor. 

41 Cr. L. J. 329 : 

186 I. C. 486 : 1. L. R. (1940) 1 Cal. 231 s 
44 C. W. N. 82 : 12 R. C, 510 s 
A. I. R. 1940 Cal. 97. 


Chap, XVIII. 

See also Cr. P. C., 1898, S. 403. 

Chap. XVIII — Power of Court, 

transfer of case. 

Yon Bwe went to Poletwa police station oa 
the 25th December 1905, and gave information 
that his property had been stolen by _ Akaung 
and Aung Chin, though the information was 
not on the record, as it ought to have ^been, 
Akaung and Aung Chin were arrested by the 
Police and sent before the District Magistrate 
who after taking evidence, discharged them 
recording that he believed the case to he false. 
The District Magistrate then had copies made 
of the deposition of Yon Bwe and his first 
witness, Ah Mat, examined five witnesses, 
directed that .warrants of arrest of Yon Bwe 
and Ah Mat for offences under Ss. 211 and 211 
— 109, Penal Code, should issue and directed 
that the proceedings should be sent to the 
Government Advocate in order that ho might 
move the Chief Court to transfer the case to 
the Sub-Divisional Magistrate of Kyauktaw, in 
Akyab District, because there was no Magis- 
trate of the 1st class in the _ Arakan Hill: 
Tracts except the District Magistrate : Held, 
that the District Magistrate’s proceedings, 
though they were peculiar and perhaps, 
irregular in some respects, were not iilegal, 
as far as they went, as under S. 487 (2), he 
could inquire into the offence in accordance 
with Chap. XVIII and commit to the Court of 
Session ; that what he had done was to take 
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S. 562 — Offences within scope — Test 

of. 

When the offence is not one of those explicitly 
mentioned in the section, the term of imprison- 
ment which can be awarded is the test for 
determining whether S. 5G2 can be applied. 
Emperor v. Kra Pru Aung. 

2 Cr. L. J. 721 : 
3 L. B. R. 30. 

S. 562 — Offender beyond scope — 

Accused convieted of cheating — No attempt at 
restitution — Benefit of section. 

A person convicted of cheating who does not 
make any restitution to the complainant and 
is literate and able to appreciate the conse- 
quences of his act, does not deserve to be 
treated under S. 502, Cr. P. C., even if he be 
young. Emperor v. Muhammad Amin. 

27 Cr. L. J. 836 : 
95 I. C. 756 : A. I. R. 1926 Lah. 570. 

S. 562— Offender beyond scope. 

S. 502, is not applicable to the offence of 
burglary committed by persons above 21 5 'ears 
of age. Emperor v. Bhagat Singh. 

34 Cr. L. J. 779 ; 
144 I. C. 538 : 1. R. 1933 Lah. 500. 

A. I, R. 1933 Lah. 393. 

S. 562— Offender within scope — 

Accused above 21 years —Beiiefil of section. 

In the case of an accused not under 21 years 
of age, S. 502, Cr, P. C., is only applicable 
when the accused is convicted of an offence 
punishable with the imprisonment for not more 
than seven years. The High Court is not 
bound to interfere on its revision side with an 
order under S. 502 even when it is illegal. 
Emperor v. Hoshiara, 27 Cr. L. J. 624 : 

94 I. C. 368 : A. I. R. 1926 J. 132 (c). 

S. 562 — Offender within scope — Accused 

loidozo and puppet. 

The accused being a widow, 45 years old 
and a puppet in the hands of the accused, is a 
circumstance that would entitle her to the 
benefit of S. 502, Cr. P. C. Superintendent d> 
Remembrancer, Legal Affairs v. Kiran Bala Dasi. 

27 Cr. L. J. 409 : 
93 I. C. 73 : 43 C. L. J. 79 : 
30 C. W. N. 373 : A. I. R. 1926 Cal. 531. 


Cr. P. CODE (1898), S. 562 

enhancing the punishment 
in revision. Emperor v. Nur Hussain. 

, 31 Cr. L. J. 653 ; 

124 I. C. 315 : 31 P. L. R. 334 : 
A. I. R. 1930 Lah. 92. 


S. 562 —Power of 
a case is submitted. 


Magistrate to whom 


Quaere Can a Magistrate to whom a case is 
submitted under the proviso to S. 562 pass, 
under S. 380, any order other than a sentence 
or an order for release on probation ? Maroli v. 
Emperor. 8 Cr. L. J. 476 : 

4 L. B. R. 277. 


;; — S. 562— Power of Second Class 

Magistrate — Punjab Government Notification 
No. 431 of 1910. 


By virtue of the Punjab Government Notifica- 
tion No. 431 of 1910, Magistrates of the Second 
Class in the Punjab are eompetent to exercise 
the powers conferred by S. 562. Emperor v. 
Bakhshan. 28 Cr. L. J. 316 : 

100 I. C. 540 : 8 Lah. 38. 
A. I. R. 1927 Lah. 220. 


S. 562 — Procedure, if person ordered 

to give security is unable to do so. 

There is no authority for the vie%r that i f an 
accused person is ordered to give security 
under S. 562 and fails to do so, he should be 
detained in prison till the expiration of the 
period for which security is to be furnished. 
The proper .course is for the Magistrate to 
ascertain, before passing an order under S. 562 
whether the accused is likely to be able to 
give security immediately or within a reason- 
able time. If he fails to give security within 
a reasonable time, the Magistrate should pass 
sentence. Emperor v. Tun Gating. 

2 Cr. L. J. 374 : 
. 3 L. B. R. 2. 

S. 562 — Punjab Government Notifi- 
cation No. 431 of 1910 — Jurisdiction of Second 
Class Magistrate to exercise powers under S. 562. 

All Second Class Magistrates in the Punjab 
are duly empowered to exercise the powers 
conferred by S. 562 by the Punjab Government 
Notification No. 431 of 1910. Emperor v. 
Hasham. 29 Cr. L. J. 588 ; 

109 I. C. 604 : 10 L. L. J. 153 : 

29 P. L. R. 215. 


S. 562— Offender within scope. 

Domestic quarrel ending in husband branding 
wife : JTc/d, S. 502 to be applied. Emperor v. 
Dulcalha. 34 Cr. L. J. 271 : 

141 L C. 861 : 15 N. L. J. 46 : 

I. R. 1933 Nag. 85. 

S. 562 — Offender within scope. 

Where an offence of criminal breach of trust 
by a public servant was committed several 
years ago and the amount involved was not 
large and the accused was a man of 55 years 
and was a first offender, and the Magistrate 
directed his release under S. 502 : Heidi that 
the Magistrate could not be held to have acted 
without reason in applying S. 502, and there 


S. 562— Release on probation of good 

conduct — First youthful offender — Revision. 

Accused, who was said to be of good character 
by one of the witnesses, was for the first time 
convicted of theft and sentenced to two 
months’ rigorous imprisonment : Held, on 
revision, that having regard to his youth and 
character, he might be dealt with under the 
provisions of S. 562, Cr. P. C. Abdul Kader v. 
Mon Mohan Gope. 23 Cr. L. J. 235 : 

66 I. C. 75 : 25 C. W. N. 720 : 
A. I. R. 1921 Cal. 149. 

S. 562— Revision. 

S. 502 (8), Cr. P. C., empowers the High Court 
in the exercise of its powers of revision to set 
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Cr. P. CODE (1898), Chap. XXXIII 

be frivolous or vexatious. Mahajanain 
VencalTaijar v Kodi Venkatrayar. 

fx r*!- T T oxo • 

66 I. C. 72 : 14 L. W. 247 : 1920 M. W. N.' 613 : 
41 M. L. J. 398 : 30 M. L. T. 75 ; 45 Mad. 29 : 

A. I. R. 1921 Mad. 223. 

Chaps. XXI, XX — Warrant case, 

trial oi— Trial commenced as marranUcase, 
whether can be concluded as trial in summons 
case. 

Where tiie trial of a warrant-case has been 
commenced under Chap. XXI, Cr. P. C., it 
should be continued and concluded by the 
procedure laid down in that chapter. It is 
not open to a Magistrate after commencing 
the trial of a ease as a warrant-ease as to 
change the procedure in the midst of the trial 
and conclude it by the procedure prescribed 
for summons-cases in Chap. XX, Cr. P. C. 
Mtinshi Tell v. Emperor. 22 Cr. L. J. 683 : 

63 I. C. 619 : 2 P. L. T. 482 : 
A. I. R. 1921 J. 28 (b). 


Cr. P. CODE (1898j, Sch. 11' 

purposes of Chap. XXXIII. Cyril Bertram 
Plucknett v. Emperor. 41 Cr. L. T. 72 ; 

184 I. C. 757 : 43 C. W. N. 120 : 
I. L. R. 1939 1 Cal. 162 : 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 

— — Chap. XXXIII — Condition precedent 

for trial of case outside Presidency town 
under Chap. XXXIII. 

There are two fundamental conditions 
precedent for the trial of a case outside a 
Presidency town under the provisions of 
Chap. XXXII, namely that the accused 
person shall claim that the ease ought to 
be tried under the provisions of Chap. 
XXXIII and that the Magistrate shall make 
an enquiry and record a finding that the 
case is a case which ought to be tried 
under the provisions of the Chapter, Cyril 
Bertram Plucknett v. Emperor. 41 Cr. L. J. 72 ; 

184 I. C. 757 •• 43 C. W. N. 120 : 
I. L. R. 1939 1 Cal. 162 : 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 


Chap. XXII, S. 260— Summary 

trial — Penal Code, Ss. 451, 452. 

Where a complaint is made to a Magistrate 
under S. 452, Penal Code, and where there is 
nothing in the complainant’s examination on 
oath to justify the Magistrate in thinking that 
the offence falls under S. 451, he ought not to 
follow the procedure of summary trials laid 
down in Chap. XXII, Cr. P. C,, as the offence 
under S. 452 is not one of those mentioned in 
S. 260, Cr. P. C. Sharma Iyer B, S. v. 
Emperor. 14 Cr. L. J. 462 : 

20 I. C. 622 : 6 Bur. L. T. 137. 

Chap. XXIII— Object and scope of. 

Chap. XXIII, Cr. P. C., was only 
designed to apply to cases of racial distinc- 
tion where there is a real clash between a 
European as defined in the Code on the one 
side and an Indian on the other or vice 
versa. Cyril Bertram Plucknett v. Emperor. 

41 Cr. L. J. 72 ; 

184 I. C. 757 : 43 C. W. N. 120 : 

I. L. R. 1939 1 Cal. 162 : 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 


Chap. XXXIII. 

See also Cr. P. C., Ss. 4 {j}, 31-A. 

Chap. XXXIII—' Complainant 

Durwan or any other adult or child going to 
Police Station and giving information that certain 
man was lying on floor with blood marks, whether 
complainant. 

Even the Police Inspector cannot rightly be 
deemed to be a complainant for the 
purposes of the provisions of Chap. XXXIII, 
and so if a Police Inspector who in an 
official ^ document was described as “ the 
complainant ” is not ‘ a- complainant ’ for 
the purposes of the Chapter, a fortiori the 
durwan or any other adult or child who 
gives information that certain man was lying 
on' floor with blood marks, ought not , to be 
considered as a ‘ complainant ’ for the 


Chap. XXXIII — Proceedings under^ — 

Charge, if can be cancelled —Accused not discharg- 
ed — Whether should be committed to Sessions — 
Accused, whether can waive privilege of 
Chap. XXXIII, 

Once a Magistrate has taken proceedings 
under Chap, XXXIII, Cr. P. C., his powers are 
curtailed. He cannot, for instance, under 
S. 213 (2), cancel the charge, and if he does not 
discharge the accused under S. 209 or S. 253, 
he must, as S. 446 directs, commit the accused 
for trial. Chap. XXXIII is a special procedure 
of which certain individuals at their own 
request are permitted to avail themselves. 
Therefore the accused can waive a right which 
he need never have claimed provided his re- 
quest can be granted without prejudice to the 
trial of his co-accused or the business of the 
Courts. E. L, Wise v. Emperor. 

39 Cr. L. J. 789 ; 

176 I. C. 703 : 11 R. S. 35 : 

A. I. R. 1938 Sind 150. 


Chap. XLIII— Illegality of order— 

Penal Code, Ss. 426, 447, charges under— Acquit- 
lal of accused— Order aioarding possession of 
properly to complainant till determination by 
Civil Court, legality of— Jurisdiction. 


The accused were tried for cutting and 
'emoving bamboos from the complainant’s 
samboo clump under Ss. 447 and 426, Penal 
lode, and were acquitted. The Magistrate 
dso ordered that in order to avoid ‘ breach of 
he peace’, the complainant was to retain the 
(lump till ousted by a Ciyil Court : Held, 
-hat the order was illegal. Badha Kanta Guin 
r. Karlic Guin. 18 Cr. • 

38 1. C. 1002 : 20 C. W. N. 1302 ; 

A. I. R. 1917 Cal. 591. 


Sch.Tl. ' 

See also ~(i) Cattle Trespass Act, 1871, 
S. 20. 

(ii) Reformatory Schools Act, 
1897, S. 8. 
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ought to appear at the end of the section. 
The proviso to S. 502 of the Cr. P, C., however, 
although it occurs in the middle of the section, 
governs the. subsequently added Sub-s. (1-A) 
which empowers certain Magistrates to release 
the accused in cases coming within the sub- 
section after due admonition if .he is a first 
offender. A Magistrate of the Third Class has, 
therefore, no power to pass an order under 
Sub-s. (1-A) of S. 562 of the Code. Emperor v. 
Ranchhod Harjivan. 26 Cr. L. J. 1461 : 

89 I. C. 1029 : 27 Bom. L. R. 1019 : 

A. I. R. 1925 Bom. 479. 

S. 562 (1-A) — Offences under Special 

Acts — If within scope. 

S. 562 (1-A), Cr. P. C., does not apply to 
offences under special acts but is confined 
to certain specified offences under the Penal 
Code. Emperor v* Pandu Ramji. 

27 Cr. L. J. 528 : 
93 I. C. 992 : 28 Bom. L. R. 297 ; 

A. I. R. 1926 Bom. 230. 

— S. 562 (1-A) — Previous conviction not 

proved, effect of. 

The terms of S. 562 (1-A) of the Cr. P. C. are 
wide enough to entitle the Court to take into 
consideration the character and antecedents 
of the accused person. Semble — S. 562 (1-A) 
of the Cr. P. C. is applicable to the case of an . 
accused person against whom no previous 
conviction is proved, although as a matter of 
fact, such a conviction exists. Emperor v. 
Pariab Narain. 26 Cr. L. J. 1278 : 

88 I. C. 1054 ; 2 O. W. N. 593 : 
A. I. R. 1925 Oudh 673. 

S. 562 (1-A) — Procedure — Youthful 

offender committing offence under Ss. 380 and 
467, Penal Code. 

Where a youthful offender of 17 to 19 
years of age commits offences^ under Ss. 380 
and 457, Penal Code, and does not give 
sureties and possesses no property of his 
own, he should not be sent to prison. 
The Magistrate should know tlie evil effects 
a short term of imprisonment, or indeed, 
imprisonment at all, may have upon a young 
offender. It places the stigma of prison 
upon him ; it may remove the fear of 
prison from his mind and by bringing him 
into contact with old offenders, may turn him 
towards a life of crime. The proper course in 
such a case, for the Magistrate, when it is clear 
that the accused can. give no sureties is to 
admonish him for the offence under S. 380, 
Penal Code, under S. 562 (1-A), and to sentence 
him to inaprisonment till the rising of the 
Court for the offence under S. 457, Penal 
Code. Emperor v. Nur Muhammad Kalu Khan. 

41 Cr. L.J. 14 ; 
184 I. C. 311 ; 1939 Kar. 749 : 12 R. S. 102 : 

A. I. R. 1939 Sind 260. 

S. 562 (1-A)— Revision. 

The High Court would not interfere in revision 
with an order of a Magistrate under 
S. 562 (1-A), releasing an accused person on 
admonition, unless'’ a strong case is made out 


Cr. P. CODE (1898), S. 565 


^ ^ the merits. Sure7idra Natfi Rancricc v. 
Dhirendra Nath Dhar. 31 Cr. L. J. 618 : 

124 1. C. 76 : A. I. R. 1929 Cai. 785! 


-S. 562 ( 1-A) - Scope. 


S. 562 (1-A) is confined in its operation to 
offences under Penal Code, and cannot be 
applied to offences punishable under City of 
Bombay Municipal Act (III of 1888). Menuanji ■ 
M. Mislry v. Emperor. 29 Cr. L. J. 566 • 

109 I. C. 502 : 30 Bom. L. R. 375 
52 Born. 250 : A. I. R. 1928 Bom. 152; 


S. 562 (2)— Offences beyond scope. 

Women convicted of offences punishable with 
transportation for life are ineligible for release 
on probation under S. 562. Emperor v. Janki. ' 

33 Cr. L. J. 844 : 
140 I. C. 59 : 28 N. L. R. 260 : 
I. R. 1932 Nag. 115 : A. I. R. 1932 Nag. 130. 


S. 562 (3) — Revision. 

Under S. 562 (3), the High Court has power 
to pass a sentence itself when exercising 
revisional powers. Emperor v. Janki. 

33 Cr. L. J. 844 ; 
140 1. C. 59 : 28 N. L. R. 260 : 
I. R. 1932 Nag. 115 ; A. I. R. 1932 Nag. 130. 

S. 565. 

i^ee also (i) Cr. P. C., 1898, S. 221 (7).. 

(m) Motor Vehicles Act, ' 1914, ' 
Ss, 16, 18 (2). 

{Hi) Penal Code, 1860, S. 75. 

S. 565 — “ Change of residence, ” 

meaning of. 

A man is not said to change his residence so 
long as he leaves his family and his household 
effects in the house in which he has been 
residing. Where a convict, who after his 
release was bound to notify his change of 
residence to the Police, absented himself 
for one night leaving his effects and family 
in the place he was residing in : Held, that 
there was no such change of residence as to 
necessitate a notification to the Police and a 
conviction for not notifying the same was 
bad. In re ; Naddi Chengadu. 

18 Cr. L. J. 638 ; 
39 I. C. 1006 : 40 Mad. 789 : 
A. I. R. 1918 Mad. 614. 


S. 565— Legality of — Nolifywgy resi- 
dence. . , ■ 

Where there is no previous conviction, the- 
accused shall not be asked to notify his 
residence. Koltaparambil v. Emperor. 

11 Cr. L. J. 636 ; 

8 I. C. 300 : 1 M. W. N. 567. 


S. 5&5~Offence beyond scope. 

SVhere either the pervious or subsequent 
conviction of an accused ijerson is under 
S. 511, 1. P. C., for an attempt to commit an 
offence punishable for a term of three years 
or upwards, under any of the sections specified 
in Chapter XII or Chapter XVII, Penal Code, 
the Court trying the case has no ' power to 
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S. 284 — Amendment, effect of. 

A trial commencing after the coming into 
force of the new Act is rendered illegal by 
non-campliance with S. 284 thereof. • Prngt v. 
Emperor. 11 O. L. J. 245 : 

A. I. R. 1924 Oudh 417. 

— Ss. 369, S61-A— Power of High Court 

— High Court's power to review orders in crimi- 
nal cases. - 

A High Court is competent under S. 5G1-A, 
Cr. P. C., to re-considcr its order when the 
ends of justice require it. The object of 
S. 591'A, Cr. P. C., is to enable the High 
Court, when the ends of justice require, to 
make such orders as might be necessary and 
it is in no way limited or governed by S. 300. 
Mathra Das v. Emperor. 28 Cr. L. J. 239 : 

99 I. C. 1039 : 9 L. L. J. 42 : 
A. I. R. 1927 Lah. 139. 

CMMINAL PROCEEDINGS 

Discretion of Magistrate, stay pend- 
ing civil suit — High Court, poioer of interference 
of. 

The postponement of criminal proceedings 
until the disposal of a civil suit, brought in 
respect of the property which is the subject- 
matter of the criminal case, is entirely within 
the discretion of the Magistrate, and where 
in the right exercise of that discretion a 
Magistrate refuses to stay a criminal case, the 
High Court will not interfere. Raghubar Singh 
V. Emperor. 21 Cr. L. J. 342 : 

55 I. C. 678 : 1 P. L. T. 489 : 
A. I. R. 1920 Pat. 143. 

Institution of. 

Though no invariable rule can be laid down, 
it is ordinarily undesirable to institute cri- 
minal proceedings until tlic determination of 
civil proceedings in which the same issues 
are involved. Criminal proceedings lend them- 
selves to the unscrupulous application of im- 
proper pressure with a view to influencing 
the course of the civil proceedings, and -beyond 
that there is the mischief of criminal pro- 
ceedings being instituted with an imperfect 
appreciation of the facts where they have not 
been ascertained in the more searching 
investigation of a Civil Court. Lucas v. Official 
Assignee of Bengal. 21 Cr. L. J 481 ; 

56 I. C. 577 : 24 C. W. N. 418 : 

A. I. R. 1920 Cal. 624. 

Order by Criminal Court. 

An order passed by a Criminal Court unless 
set aside in due course of law, remains in 
force, and its validity cannot be questioned in 
a subsequent prosecution based on the dis- 
obedience of that order. On Pc v. Emperor, 

25 Cr. L. J. 1303 : 
82 I. C. 471 : 3 Bur. L. J. 27 ; 
A. I. R. 1924 Rang. 295. 

^Principles applicable — Civil suit, 

pendency of. 

There is ho statutory provision as to the stay 
of criminal proceedings. The question is one 
of expediency and has to be decided on the 


, CRIMINAL PROCEEDINGS 
1 . ^ ' 
merits of the particular case keeping in view 
the desirability of avoiding the possibility of 
conflicting decisions and also the necessity of 
protecting the accused in the civil proceedings 
in the sense that he should not be prejudiced.’: 
Where the questions to be settled in the civil 
and criminal proceedings although arising out. 
of the, same transaction and intimately con- 
nected with each other, are different in. the ' 
two cases and can be decided independently 
of each other, it is not necessary to stay the 
criminal proceedings till the decision of the 
civil proceedings. Tajdin v. Taj Muhammad. 

23 Cr. L.J. 700 (b) : 

691. C. 380. 

Proceedings amended without notice, 

effect of — Amendment — Notice — Criminal Pro- 
cedure Code, S. 147. 

It is the elementary right of a party when' 
an nmendent is made in criminal proceedings 
to have notice thereof. A criminal Court is 
not justified to infer from certain other matters 
that the party really knew what was going 
on and was not prejudiced. Therefore, where 
proceedings under S. 147, Cr, P. C., which 
originally related only to' a portion of a path- 
way were amended without giving notice to the ' 
other party and made applicable to the whole 
pathway, the final order in the proceedings 
is not binding on the party affected by it. 
Janki Nath Kundu Pal v. Manmohan Dc. 

25 Cr. L. J. 674 : 

81 I. C. 162 ; A. I. R. 1925 Cal. 263. 

Proceedings under S. 174 complete- 

procedure. 

Where proceedings under S. 174, 
Cr. P, C., have also been token, they must be 
kept distinct from those taken on complaint. 
Gnlab Khan v. Ghulam Mohammad Khan. 

20 Cr. L. J. 26 : 

99 I. C. 58 : 8 L. L. J. 524 •. 

27 P. L. R. 779 : 

A. I. R. 1927 Lah. 30. 

Stay-^CivU suit — Subject-matter o^ both 

identical. 

Where the subject-matter in both a criminal 
proceeding and a civil suit is identical, and 
the main questions for decision arc the same, 
the criminal proceedings should be stayed 
pending the decision of the civil suit, if the 
same was brought without undue delay. In 
framing a charge for cheating, the manner in 
which the alleged cheating was committed 
should be set out. Janki Das v. Emperor. 

23Cr. L. J.595 : 

68 I. C. 819 : 38 P. L. R. 1922 : , 
4 L. L. J. 409 : A. I. R. 1922 Lah. 424. 

Stay of, pending civil suit — Discretion 

of Magistrate — High Court, interference by. 

The question whether criminal proceedings 
should be stayed pending the disposal of a 
civil suit is primarily a matter for the discre- 
tion of the Magistrate before whom they are 
pending, and the High Court will not lightly 
interfere with the exercise of this discretion. , 
Where the matter is purely a civil matter and 
can more fully and adequately be dealt with 
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iour—Sureti/ living ten miles axoay — Friend of 
accused — Magistrate's discretion to reject surety. 

A Magistrate refused tlie sureties for good 
behaviour on the ground tiiat the sureties 
lived 10 miles away from the accused and 
that tliey were on friendly terms with him ; 
Held, that the order refusing the sureties was 
improper. Unnecessary dilTiculties should not 
be thrown in the way of people required to 
give security. Bhngxoan Sahai v. Emperor. 

11 Cr. L. J. 536 : 
7 I. C. 910 : 7 A. L. J. 993. 

—Chap. VIII, Ss. 106, 226 and 354— 

Security for keeping good behaviour and 
peace —Accused of an offence. 

Persons ordered to give security for keeping 
the pence or to be of good behaviour arc not 
persons accused of an offence. In re : Kora 
Ayyappa. 1 1 Cr. L. J. 251 : 

5I.C. 809 : 7 M. L. T. 104. 

Chap. VIII, S. 436 — Security proceed- 
ings — Further inquiry. 

The provisions of S. 430, Cr. P. C., are not 
applicable to persons against whom proceed- 
ings nre taken under Chap. VIII of the Code, 
Mating Than v. Emperor. 25 Cr. L. J. 1146 : 

81 I. C. 970 : 2 Bur. L. J. 285 : 
2 Rang. 30 ; A. I. R. 1924 Rang. 207. 

Chaps. VIII, XII — Discretion of Mag- 
istrate — Proceedings under Chap. VIII, institut- 
ed by one Magistrate— His succcssoi, if can 
keep them pending and inslittttc proceedings 
under Chap, XII tohich he considers more appro- 
priate. 

Where one Magistrate has instituted proceed- 
ings under Chap. VIII, Cr. P. C., his successor 
can order these proceedings to be kept pending 
and institute proceedings under Chap. XII 
which he considers more appropriate to the 
facts and circumstances of the case as they 
c.vist at the time when he makes the order. 
In this matter, the discretion of the Magis- 
trate is not restricted, Lachmandas Samoaldas 
V. Sah'bdino Budho Chhajra. 

37 Cr. L. J. 1036 : 
163 I. C. 402 : 17 P. L. T. 399 : 
2 B. R. 595 (2) : 9 R. P. 1 (2) : 
A. I. R. 1936 Pat. 360. 

^Chap. X, Ss. 133, 140 -Proceodings 

under. Nature of— F/onr mill xoorking for ten 
years under licence from Municipality —Recourse 
to provisions of Chap, X should not be taken in 
respect of such milt. 

In a case where the flour mills have been 
working for ten years and that, too, under a 
licence from the Municipal Board which is 
authorised to grant such licences under the 
Municipalities Act, it would not be proper to 
have recourse to the provisions of Chap. X of 
the Cr. P. C. The proceedings under that 
Chapter arc of a summary nature and intended 
to enable Magistrate to deal with cases of 
emergency and not intended to enable a com- 
plainant to obtain, by having recourse to this 


Cr. P. CODE (1898), Chap. XII 

Chap^r, relief which he should seek in the 
Uvil Court. Kedar Nath v. Satish Chandra. 

41Cr. L.J. 99 
184 I- C. 754 : 1939 O. W. N. 966 
_ 1941 O. L. R. 653 : 15 Luck. 140 ; 
12 R. O. 143 : A. I. R, 1940 Oudh 75. 


133. 439-AppeaI— 
Maintainability of— Order under S. 133— Order 
in. criminal trial— Letters Patent, S. 15—Reviexo 
by single Judge. 


The orders passed under Chap. X, Cr. P, C. 
are orders in a criminal trial within, the mean- 
ing of S. 15, Letters Patent, and therefore, no 
appeal lies from an order of a single Judge 
reviewing such an order under S. 430, Cr, P, C. 
Nissankara Rao Subbayya v. Coola Kamayija. 

16 Cr. L. j. 349 : 

28 I. C. 733 : 1915 M. W. N. 240 ; 

A. I. R. 1915 Mad. 970. 


Chap. XII. 


See also High Court. 


Chap, Xn — Evidence of title — Di's- 

pute as to possession of immovable property. 

In a proceeding under Chap, XII, Cr. P. C., 
the Magistrate may, if necessary, take and 
consider evidence of title to enable him to 
decide the question of actual possession, but 
such evidence should be used only to 'supple- 
ment* evidence of user, Pananganti Parthasa- 
raihy v. Venkaiasatsmi Reddy. 

11 Cr. L. J. 353 : 

6 I. C. 398. 


Chap. XII — Interference by High 

Court— Proceedings under Chap, XII. 


The High Court will not interfere with pro* 
ceedings which arc, in fact and in law, proceed- 
ings under Chap. XII, Cr. P. C. Har Piari v. 
Nathc Lai. 22 Cr. L. J. 97 : 

59 I. C. 401 : 18 A. L. J. 1140 : 
2 U. P. L. R. All. 428. 


Chap. XII— Scope oi— Compromise, 

whelher should be accepted— Revision — High 
Court, poioer of interference of, with orders under 
Chap. XII. 

An order not really within the purview of 
Chap. XII and so without jurisdiction, can be 
revised under S. 439, Cr. P. C. Chap. XII 
does not in terms lend any countenance to the 
view that a Magistrate can attach property as 
to which a dispute exists merely because the 
parties wish him to do so, nor it is desirable 
that Magistrate should give effect to arrange- 
ments made between disputants which may 
themselves give rise to disagreements. If the 
parties come to an understanding, it should be 
of n kind which satisfies the Magistrate that 
his interference is unnecessary. Abdul Rashid 
Khan v. Khandu. 20 Cr. L. J. 117 : 

49 I. C. 101 : A. I. R. 1919 Nag. 158. 


Chap. XII, S. 145— Former order under 

S. 145, necessity ol— Proceedings under 

Chap. XII. 

The drawing up of a formal order under Sub-*. 
1 of S. 143, Cr. P. C., is absolutely necessary to 
the initiation of proceedings under Chap. XII. 
All proceedings purporting to be taken under 
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complainant to bring a suit under S. 9, Specific 
Relief Act, 1877, to regain possession of land, 
a Magistrate should not entertain a complaint 
of criminal trespass on culturable land, unless 
it is made very clear upon the examination 
of the complainant that the alleged trespasser 
must have entered on the land with one of 
the intents mentioned in S, 441, Penal Code, 
Shwe Ktin v. Emperor. 5 Cr. L. J. 415 : 

3 L. B. R. 278. 

—^■—Trespass — Properly in dispute— Order pro- 
hibiting possession being taken by complainant. 

A trespass on the property in the possession 
of the complainant cannot be sustained in face 
of an order prohibiting him from taking 
possession. In re : Stisai Pillay. 

IJ Cr. L. J. 644 : 
8 1. C. 397 : 8 M. L. T. 289. 

CRIMINAL TRIAL. 

Abatement. 

Abetment, 

Absconder. 

Absconding. 

Absconding accused, 

Accomplice. 

Acquittal. 

Adjournment, 

Admission. 

Affidavit. 

— Alibi. 

— Allegations of tyranny made. 

Alternative charge. 

— Appeal. 

Approver. 

Arguments. 

Assessors, 

Bail. 

Bench of Magistrates. 

Benefit of. 

Benefit of doubt. 

Burden of proof. 

Burden on prosecution. 

Capital charge. 

Case under Arms Act. 

Charge. 

Chemical Examiner. 

Circumstantial evidence. 

— Civil Court judgment. 

Civil dispute. 

Civil rights, 

Commencement, 

Commission for cross«examination. 

Commitment. 

Committing I\Iagistrnte. 

Committal proceedings. 

Communal considerations. 

Compensation. 

' Complaint. 

Complicated questions of rights. 

Complicated questions of title. 

Compunding of offences. 

Compromise. 

Confession. 

Confiscation. 

— Connected cases. 

Conspiracy. 

Conviction. 

Corpus delicti. 

Costs. 


Counter-cases. 

Court’s duty. 

Credibility. 

Criminal Courts, duty of. 

Criminal intention. 

Criminal proceedings. 

Crois-cases. 

Cross-examination. 

Crown appeal. 

Death of complainant, 

Defence. 

Delay. 

Delay in dispute. 

Dc novo trial. 

Deposition, 

Discharge. 

Duty of Counsel of accused to raise 

objection to charge early. 

Duty of Court. 

Duty of experts and Judges. 

Duty of Judge. 

Duty of Magistrate. 

Duty of prosecution. 

Dying declaration, 

Every witness contradicting himself. 

Evidence. 

Examination of accused. 

Examination of witnesses, mode of. 

Examination of witnesses in absence of 

accused. 

Ex parte order. 

————Expert evidence, value of. 

Expert witness. 

Expunging the remarks. 

Extra-judicial confession, value of, 

Exlraneous matters. 

Eye- witness. 

Failure to examine witness. 

Finding. 

First information. 

First report. 

Forgery trial. 

Gambling case. 

—Guilt of accused. 

High Court. 

Identification. 

Illegalities. 

Illiterate. 

Inconsistent, 

Inference of guilt. 

Inherent powers of Court. 

Inimical witness. 

Inspection. 

Intention. 

Investigation. 

Irregular proceedings, 

Irregularity. 

Joinder of charges. 

Joint appeal. 

Joint trial. 

Judgment. 

Judicial proceedings. 

Jurisdiction. 

Jury. 

Jury trial. 

Legal practitioner. 

-Local enquiry.' 

Local inspection. 

— ^Local inspection by Magistrate. 

— Magistrate getting information of com* 

mission of offence. 
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cognizance of the offence, issue warrants of 
arrest and admit the accused to bail, and that 
all this he could legally do as preliminary to 
an inquiry under Chap. XVII ; Held, therefore, 
that there was notliing to prevent this Court 
from transferring the case to Kyauktaw. 
Emperor v. Yon Bwe, 4 Cr. L. J. 418 : 

12Bur. L. R.281.' 

Chap. XVIII — Power of trying Magis- 
trate to disehargc accused— Inquiry-Scope of 
his inquiry in a charge triable by Court of Session 
—Penal Code, Ss. 163, iGi. 

In the case of offences which are triable 
solely by a Court of Session, a Magistrate cannot 
be considered to have the power to proceed 
to the trial of the accused in those inquiries, 
and the chief business of the JIagistrate is to 
sec whether the prosecution has adduced such 
evidence ns is not on the face of it absolutely 
incredible in regard to every ingredient of 
the offence that is charged. Where in a charge 
under Ss. 403 and 404, Penal Code, the fact of 
the alteration of the promissory note was 
proved, but no evidence was adduced to prove 
that either of the accused altered the docu- 
ment in question : Held, that the trying Magis- 
trate had power to discharge the accused. 
Narsappayya v. Narasayya Shanhhogue. 

16 Cr. L. I. 307 : 

28 I. C. 643 : 1915 M. W. N. 233 : 

A. I. R. 1916 Mad. 1226. 

Chap. XVIII— Procedure — Criminal 

trial — Charges of offence triable by Court of Ses- 
sion combined with offence not so triable. 

When an accused person is charged with two 
offences, one of which is triable only by a Court 
of Session, the Magistrate should adopt the 
procedure provided in Chap. XVIII, Cr. P. C., 
inter alia giving the accused an opportunity of 
cross-examining the witnesses for the prosecu- 
tion. Probodh Kumar Datta v. Mohim Chandra 
Boy. 22 Cr. L. J. 480 : 

60 1. C. 1008. 

Chap. XVIII, Ss. 209, 250, 253— Juris- 
diction of Magistrate — Penal Code (Act XLV 
of 18G0), S. 494— Offence triable by Court of 
Session— Inquiry by Magistrate -Discharge of 
accused— Compensation, order of, whether can be 
passed by Magistrate. 

All that a First Class Magistrate has jurisdic- 
tion to do in case of a charge of an offence 
triable by the Court of Session is to follow 
the procedure laid down by Chap. XVIII, 
Cr. P. C. In that chapter neither S. 250 nor 
S. 258 finds any place. Tlicrcfore, the Magis- 
trate has no power to award compensation to 
the accused when discharging them under 
S. 209. Under S. 209, Cr. P. C., a Magistrate 
is not authorised to write a judgment in a 
case triable by a Court of Session ; all that 
he is empowered to do is to record reasons 
for a discharge, if he makes such an 
order, and to pass the order of discharge. 
Ilait Bam v. Ganga Sahai. 

19 Cr. L. J. 706 : 

46 1. C. 290 : 16 A. L. J. 486 : 

40 All. 615 : A. I. R. 1918 All. 126. 

____Chaps. XVIII, XXI— Right of cross- 


Cr. P. CODE (1898), Chap. XXt 

examination--IFarrant.cose, conversion of, into 
case triable by Court of Session. ■' 

Where, after hearing the evidence in warrant 
case in accordance with the procedure pre- 
scribed by the Cr. P. C., for the trial of such 
cases, the Magistrate is of opinion that a 
prima facie case is made out of an offence 
triable by a Court of Session, and the pro- 
ceedings are converted accordingly, the accused 
has a right to have the witnesses recalled 
for cross-examination, more especially where 
the accused reserved bis right of cross-exami- 
nation till after the framing of the charge in the 
trial as a warrant-case. Damarcha v. Emperor. 

22 Cr. L. J. 496 ; 

62 I. C. 192 .- 19 A. L. J. 463 : 

A. I. R. 1921 All. 148. 


Chap. XX — Summons case— Commit- 
ment to Court of Session, quashed. 

Where a person was committed for trial to 
the Court of Session on charges under Ss. 352 
and 417, Penal Code, by the Magistrate : Held, 
that the commitment should be quashed, first, 
because there is no warrant for such commit- 
ment, it being a summons case; and secondly, 
because the Magistrate can adequately punish 
the offender. Emperor v. Dharam Singh. 

3 Cr. L. J. 94 ; 

3 A. L. J. 14 ; 26 A. W. N. 28 ; 

1 M. L. T. 61. 


Chap. XXI — Non-compliance — 

Offence triable as warrant case, trial of, 
summons-case after commencement of trial, legality 

of- 

When an offence complained of is triable 
exclusively as a warrant case, and the trial 
has actually begun, and the statements of 
the complainant and some of the witnesses 
recorded, it is illegal to split the offence 
into two component parts, and to proceed to 
try it ns a summons-case. A Magistrate when 
trying a warrant-case is not justified in 
recording the statement of the accused imme- 
diately after the examination of the complain- 
ant and before he is cross-e.xamined and the 
evidence for the prosecution recorded ; such 
a procedure is not only prejudicial to the 
accused in his defence, it contravenes the 
provisions of Chap. XXI and entirely vitiates 
the trial. Ganga Saran v. Emperor. 

22 Cr. L. J. 146 : 

59 I. C. 853 : 19 A. L. J. 6 : 
A. I. R. 1921 All. 282. 


Chap. XXI, S. 250— Grant of com- 
pensation— Lcgaifiy of— Facts disclosing offence 
triable by Sessions— Triable by Magistrate for 
lesser offence —Dismissal of complaint. 

The facts appearing in evidence constituted 
an offence under S. 407 but the Magistrate 
regarding it as one under S. 465, I. P. G, 
j)rocecdcd under Chap. XXI, Cr. P. C. and not 
under Chap. XVIII and dismissed the 
complaint awarding compensation ■ to the 
accused under S. 250 of the Code: Held, 
JIB ths Magistrate did not proceed 
illegally in trying the accused for the lesser 
offence, he did not act illegally in awarding 
compensation when he found the accusation to 
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from liability to discharge, any fine due from 
him. Sita Ram v. Emperor. 

38Cr. L.J. 509; 
168 I. C. 177 : 1937 O. L. R. 232 : 
9 R. O. 447 : 1937 O. W. N. 587 : 
A. I. R. 1937 Oudh 320. 

Abetment— Charge of — Evidence should 

be analysed. 

It is a matter of common experience that 
charges of abetment are easily made against 
accused persons and are difficult to refute. 
Consequently, a conviction should not be con- 
firmed unless the evidence is analysed. Mewa- 
lal Singh v. Emperor. 39 Cr. L. J. 221 : 

172 I. C. 933 : 18 P. L. T. 869 : 
10 R. P. 368 ; 4 B. R. 202 : 
A. I. R. 1938 Pat. 34. 

^Absconder. 

Prosecution must prove that he was present in 
place of occurrence before occurrence and his 
subsequent disappearance — Mere statement of 
Police officer that he did not find accused 
in his house is not enough. Fazal Rahim v. 
Emperor. 35 Cr. L. J. 1286 : 

151 I. C. 127 : 7 R. Pesh. IS : 
A. I. R. 1934 Pesh. 70. 

—Absconding. 

Rioting case — It is a fair inference to draw 
from absconding of some accused that they 
absconded due to a consciousness of guilt. 
Ramhit v. Emperor. 35 Cr. L. J. 919 : 

149 I. C. 210 : 4 A. W. R. 191 : 
6 R. A. 872 : A. I. R. 1934 All. 776. 


Absconding accused — Inference. 

The absence of the accused from his house 
for a few days after the date of commission 
of an offence does not neeessarilj’’ lead to an 
inference of a guilty conscience. Manni v. 
Emperor. 32 Cr. L. J. 48 : 

127 I. C. 878 : 7 O. W. N. 736 : 

I. R. 1930 Oudh 494 ; 6 Luck. 210 ; 

A. I. R. 1930 Oudh 406. 


— : Accomplice — Evidence in another. 

There is no provision of Indian Statute Law, 
nor is there any principle of natural justice, 
which makes an accomplice, as such, an in- 
competent witness at the trial of another 
person in respect of the offence in the com- 
mission of which he was an accomplice. 
Emperor v. Ear Prasad. 25 Cr. L. J. 497 ; 

77 I. C. 961 : 21 A. L. J. 42 : 

45 All. 226 : A. I. R. 1923 All. 91. 

Accomplice, evidence of — Corroboration. 


It is unsafe ^ to rely on the testimony of an 
.accomplice without independent corroboration 
both as to the crime, and as to the identity 
of the criminal, the corroboration of one taint- 
ed evidence by another tainted evidence is 
t ^°„.*'^*^®P®ndent corroboration. Bimal 
Krishna Biswas v. Emperor. 37 Cr. L. J. 840 • 
163 I. C. 566 ; 62 Cal. 819 ; 

39 C. W. N. 761 ; 9 R. C. 30. 


— Accomplice, evidence of. 

The evidence of an accomplice must always 


be received with the greatest possible caution. 
Abdul Majid v. Emperor. 36 Cr. L. T. 1248 • 
157 I. C. 840 : 39 C. W. N. 1082 J 

8 R. C. 132 : A. I, R. 1935 Cal. 473. 

Accomplice — Jnsligation when amounts 

to abetment. 

Even if the object of the person who in- 
stigated another to commit a crime is to 
catch him in the act of committing the crime, 
instigation by him nevertheless amounts to 
abetment of the offence and the abettor must 
be regarded as an accomplice when the object 
of the instigation is to make the offender 
commit the offence, and the person who was 
instigated, actually commits the offence. In 
any case even if these witnesses are not to 
be regarded as accomplices in the strict legal 
sense, nevertheless their conduct is such that 
their evidence requires to be viewed with 
caution. In re ; Koganii Appayya. 

40 Cr. L. J. 108 ; 
178 I. C. 616 ; 1938 M. W. N. 82S ; 
48 L. W. 322 : 11 R. M. 478 : 
A. I. R. 1938 Mad. 893. 

Accomplice — Woman knowing that her 

paramour intended to kill her husband, value of 
her evidence. 

When a woman knows the fact that her 
paramour intended to kill her husband but 
does not disclose it to her husband, she must 
be regarded as an accomplice in the crime. 
In any case her testimony cannot carry any 
higher value than the testimony of an accom- 
plice. Phullu V. Emperor. 37 Cr. L. J. 978 ! 

164 1. C. 700 : 38 P. L. R. 226 ; 

9 R. L. 157 ; A. I. R. 1936 Lah. 731. 

Accomplice, who is. 

An accomplice is a man who could have 
been equally tried with the accused for the 
offences of which they have been convicted. 
When a witness is not concerned with the 
commission of the crime for which the accused 
is charged, he cannot be said to be an accom- 
plice. Mere being aware cannot make him an 
accomplice. In re ; S. A. Sattar Khan. 

40 Cr. L. J. 483 : 
181 1. C. 364 : 1938 M. W. N. 962 ; 
11 R. M. 797 ; A. I. R. 1939 Mad. 283. 


Accomplice, who is, 

le mere fact that a witness did not revMl 
knowledge of the intended crime to the 
iper authorities is not sufficient to ^jnske 
1 an accessory or accomplice so as to vitiate 
evidence. Nural Amin v. Emperor. 

40 Cr. L. J.^7 - 
182 I. C. 386 : I. L. R. 1939 1 Cah 511: 

12 R. C. 51 : A. I. R. 1939 Cal. 335. 

Acquittal— ^cgwiHai of some accused, 

ct of, upon others. , -,1 

here several persons are charged witn * 
amission of an offence and some of to® 
acquitted on the ground that tn^ c* 
Inst them is not free from doubt, it canno 
argued that the remaining accused have 
falsely implicated. Ldbh 

26Cr.L.J. 1153: 

88 1. C. 513 : 6 L^- 24 5 
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Cr. P. CODE (1898),. Sch. V 

— Sch. II, as amended by Act XVIII of 

1923— Effect of amendment -Penal Code 
S, 477-A — Interprelalion of Sialuies — Magistrate, 
-iurisdiclion of, enlargement of — Amendment, 
whether retrospective. 

The amendment of the Cr. P. C., 1898, in 
1923, which enables a Magistrate with First 
Class powers to try charges falling under 
S. 447-A, Penal Code, is a matter of procedure 
only and the amended Act applies notwith- 
standing that a case was commenced before 
the amended Act came into force. Alterations in I 
the form of procedure are always retrospective 
unless there is some good reason or other wh 3 ' 
they should not be. A Statute dealing with 
procedure applies prima facie to all actions 
pending as well as future. Rajib Lochan Shaw 
V, Jogesh Chandra Das Gupta. 

26 Cr. L. J. 353 : 
84 I. C. 705 : 28 C. W. N. 998 : 
A. I. R. 1924 Cal. 983. 

Sch. II — Forgery. 

Forgery is an offence of too grave a public 
importance to be made merely triable by 
Subordinate Magistrates. Stibramanyam v. 
Veerara Jhavuba 33 Cr. L. J. 362 ; 

136 I. C. 780 : 1931 M. W. N. 1191 : 
35 L. W. 267 : 1. R. 1932 Mad. 316 : 

A. I. R. 1932 Mad. 216. 

’Sch. II — Interference by High Court. 

High Court will not interfere with the dis- 

cretion of Magistrate specially empowered to 
try offences under S. 124-A, I. P. C. Hari 
Moreshvar Joshi v. Emperor, 

33 Cr. L. J. 262 : 
136 I. C. 187 : 33 Bom. L. R. 1515 : 
56 Bom. 61 : 1. R. 1932 Bom. 171 : 

[A. I. R. 1932 Bom. 63. 

Sch. V. 

See also Cr. P. C., 1893, S. 514. 

Sch. V — Practice. 

The forms for bonds given in the Fifth Sche- 
dule, need not be slavishly followed. They can 
be adjusted to meet the facts of the particular 
case. Vithaldas Mool^t v. Emperor. 

33 Cr. L. J. 628 : 
138 I. C. 512 : 34 Bom L. R. 584 : 

56 Bom. 220 : 1. R. 1932 Bom. 386 : 

A. I. R. 1932 Bom. 290. 


Cr. P. CODE AMENDMENT ACT (X\TII 
OF 1923) ' 

bond was executed, the bond could not be for- 
I feited by reason of the commission of (he 
offence. Ahmad Gul v. Emperor, 

15 Cr. L. J. 605 : 
25 I. C. 517 : 22 P. R. 1914 Cr : 
262 P. L. R. 1914 Cr ; 47 P . W. R. 1914 Cr : 

A. I. R. 1914 Lah. 393. 

Sch. V, Form X, S. 514 — Forfeiture 

of bond — Breach of the peace, pTobabililij of — 
Resulting from abduction. 

The use of the word “ probably ” in Form X, 
Sch. V of the Cr. P. C., limits forfeiture to 
cases in which a breach of the peace is the 
probable result of the act of the person 
bound over. Abduction is not such an act. 
Muhammad v. Emperor. 4 Cr. L. J. 278 : 

7 P. R. Cr. 1906 : 7 P. L. R. 462. 

CR. P. C. AMENDMENT ACT (XVIU 
OF 1923). 

S. 72. 

See also Cr. P, C,, 1898, Ss. 236, 587. 

Ss. 133, 139-A — Slay of proceedings 

Obstruction to right of way— Denial of public right 
of way supported by Revenue Records— Magis- 
trate's duty to stay proceedings. 

Where in proceedings for removal of obstruc- 
tion of public way under S. 133, Cr. P. C., 
the party obstructing the way denies the 
existence of any public right in respect of the 
way, and is supported by Revenue Records 
in his denial, the Magistrate is bound to stay 
the proceedings under S. 139-A, Cr. P. C., 
till the matter is decided by a competent 
Civil Court. Nur Ali Shah v. Natha. 

28 Cr. L. J. 247 ; 
100 I. C. 119 ; A. I. R. 1927 Lah. 745. 

S. 238 (2) A — Conviction for abet- 
ment — Charge for substantive offence — Separate 
charge, whether necessary. 

Where an accused is charged for a substan- 
tive offence, he cannot be convicted of the 
abetment of the offence without framing a 
charge for such abetment. Hulas Chand Baid 
V. Emperor. 28 Cr. L. J. 2 (a) : 

99 I. C. 34 : 44 C. L. J. 216 : 
A. I. R. 1927 Cal. 63. 


Sch. V, Form 10 — Forfeiture of bond 

—Bond to keep the peace— Offence not involving 
breach of peace — Offence committed before execu- 
tion of bond does not forfeit. 

A bond to keep the peace cannot be forfeited 
except on proof of the commission of an 
offence involving a breach of the peace and the 
use of the word ‘ probably’ in Form 10, Sche- 
dule V, Cr. P. C., limits forfeiture to cases in 
which a breach of the peace is the ‘ probable’, 
and not merely the ‘possible’ result of the act of 
the person bound over. Thus a conviction 
for theft, wrongful confinement and extortion, 
for the abduction of a woman, or a secret 
attempt to poison a person, cannot justify a 
forfeiture of such a bond. Whcie (he cffcnce 
was committed prior to the date on [which the 


S. 239 (F)— Joint trial, legality of— 

Receivers of stolen property at different times — 
‘ Transferred by one offence,’ meaning of— Penal 
Code, S. 411. 


The words " in respect of stolen property 
the possession of which has been transferred 
by one offence ” in S. 239 (/), Cr. P. C., 
refer to transfer of possession from the true 
owner to the thief and not to transfer of 
possession from the thief to the receivers. 
Receivers of articles stolen at one theft can 
be tried jointly even though the stolen articles 
were received by them at different times. 
Guljania v. Emperor. 28 Cr. L. J. 962 (a) ; 

105 I. C. 674 ; 6 Pat. 583 : 

A. I. R. 1928 Pat. 38r 
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Adjourmnent — Abseiice of Counsel Jot 

one accused. 

Where in a Sessions case in which a number 
of witnesses have been summoned and an 
application for adjournment is made on tbe 
ground of absence of a Counsel for one of the 
accused, sufficient cause for granting adjourn- 
ment is not made out. Sdlag Ram v. Emperor. 

38 Cr. L. J. 416 (b) : 
9 R. A. 550 ; 167 I. C. 515 : 1936 A. W. R. 967 : 

A. I. R. 1937 All. 171. 

Adjournment — Charge framed— Giving 

of long adjournment not incumbent. 

It is by no means incumbent on the Court to 
give a longer adjournment after charge is 
framed against the accused. A Court is not 
obliged to pay any attention to telegrams sent 
to it by the Counsel of the accused for adjourn- 
ment. Bhanwar Singh v. Sukhram Singh. 

41 Cr. L. J. 585 : 
188 I. C. 413 : 1940 N. L. J. 410 ; 
13 R. N. 2 : A. I. R. 1940 Nag. 283. 

Adjournment sine die for further evi~ 

dence — Procedure, legality of. 

Where the witnesses relied on by the prose- 
cution do not give evidence expected of them, 
the Court should not allow an adjournment 
to enable the prosecution to put matters right 
by making a search in the hope of finding 
other witnesses who would prove more satis- 
factory in the eye of the prosecution. Ah 
Phone V. Emperor. 31 Cr. L. J. 296 : 

121 1. C. 773 : A. I. R. 1930 Rang. 76. 

Admission, itse of. 

Where there is no evidence against a person 
connecting him with an offence except his 
own statement or admission, that admission 
must either he taken as a whole against him 
or not be taken into consideration at all. Fagir 
Mohammad v. Emperor. 33 Cr. L. J. 570 : 

138 I. C. 217 ; 33 P. L. R. 287 : 

I. R. 1932 Lah. 431. 

Admission — By accused, use of. 

In a criminal trial, the admission made by 
an accused person must be tixken as a whole. 
Man Singh v. Emperor. 34 Cr. L. J. 765 ; 

144 1. C. 383 : 1. R. 1933 All. 426 : 

A. I. R. 1933 All. 401. 

Admission subsequently explained away, 

as basis for conviction. 

Admissions which are subsequently explained 
away stand on a somewhat similar footing 
as retracted confessions and do not furnish 
a safe basis for conviction unless supported by 
a reliable evidence. Emperor v. Bakhtawar Lai, 

28 Cr. L.J. 556 : 
102 I. C. 492 : 28 P. L. R. 313 : 
A. I. R. 1927 Lah. 549. 

Affidavit — From counsel. 

An affidavit should not be taken from 
those members of the English Bar who are 
appearing professionally in a case in connection 
with which an affidavit is required. K. L. 
Gauba v. Emperor. 3 S Cir. L. J. 955 ; 

170 r. C. 586 : I. L. R. 1937 Lah. 114 : 
39 P. L. R. 643 : 10 R. L. 135 : 
A. I. R. 1937 Lah. 411. 
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— Alibi, defence of. 

A defence of alibi, if true, ought to be raised 
at the earliest possible moment. Dilawar v. 
Emperor. 37 Cr. L. J. 751 : 

163 I. C, 143 : 38 P. L. R. 695 : 8 R. L. 1023 ; 

A. I. R. 1936 Lah. 233. 

Alibi evidence, value of. 

Although it is easy to give evidence of 
alibi, but where the case for tlie prosecution 
depends entirely on the identification of the 
accused in somewhat doubtful circumstances, 
j the evidence of alibi cannot be lightly 
brushed aside. Nga Ye Gyin v. Emperor. 

38 Cr. L. J. 890 ; 
170 I. C. 273 : 10 R. Rang. 76 : 
A. I. R. 1937 Rang. 267. 

Alibi —Mere probabilities cannot take the 

place of evidence. 

In the case of a plea of alibi reasoning 
from mere probabilities cannot take the 
place of evidence. Gurudas Mandal v. 
Emperor. 32 Cr. L. J. 122 : 

128 I. C. 351 : 1. R. 1931 Pat. 47 : 

A. I. R. 1930 Pat. 509. 

Alibi — Murder case— Weakness of alibi 

evidence, effect of. 

The weakness or falsity of an alibi is not a 
sufficient ground for holding that the case 
for the prosecution is thereby improved in a 
charge for murder. Nga Zaw Gyl Aung v. 
Emperor. 38 Cr. L. J. 279 : 

166 1. C. 60S ! 9 R. Rang. 274 : 
A. I. R. 1937 Rang. 10. 

Alibi — Prosecution case, merely denuncia- 
tion and identification by deceased — Weight of 
alibi evidence. 

When the prosecution case amounts merely 
to an identification by the deceased, it 
cannot be said with certainty that the alibi 
must necessarily be false alibi. Nga Zaw 
Gyi Aung v. Emperor. 38 Cr. L. J. 279 : 

166 I. C. 605 : 9 R. Rang. 274 ; 
A. I. R. 1937 Rang. 10. 

Allegations of tyranny made — Duty of 

High Court. 

In a case where serious allegations of 
tyranny are made, the interests of justice 
require that the High .Court and the 
complainant should be satisfied that the 
Magistrate ' has considered the allegations 
against the accused and has come to a 
decision either that there is no case against 
him or that there is. If there is, the 
Magistrate must issue process to him. In re : 
Venkatasubba Pillai, 39 Cr. L. J. 984 : 

177 I. C. 957 : 1938 2 M. L. J. 372 : 
1938 M. W. N. 973 : 11 R. M. 396 : 
48 L. W. 801 : A. I. R. 1938 Mad. 879. 

Alternative charge — Conspiracy to 

commit breach of trust and commission of breach 
of trust in pursuance thereof. 

Where the accused were charged with offences 
in the alternative with conspiracy to commit 
criminal breach of trust and with committing 
criminal breach of trust ia pursuance o 
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in a civil proceeding, criminal proceedings 
to be stayed pending the decision of the 
civil suit. Sooraya v. Shwe Bwin. 

21 Cr. L. J, 353 (a) : 
55 I. C. 721 : 10 L. B. R. 103 : 
18 Bur. L. T. 41 : A. I. R. 1920 L. Bur. 47. 


Slay pending disposal of civil pro- 
ceedings. 


Where a document presented for registration 
was impugned as a forgery, and on the refusal 
of the Registration OITicer to register it, one 
party appealed to the District Registrar and 
filed a suit to compel registration, while the 
other party rushed into a Criminal Court with 
a charge of forgery against the attesting 
witnesses and the obligee : Held, that this 
was a fit case in which criminal proceedings 
ought to be stayed until the disposal of the 
civil suit. In all such cases, the test is whe- 
ther the accused would be prejudiced if the 
criminal proceedings are not stayed until the 
disposal of the civil suit, and in this respect, 
there is no distinction between proceedings 
instituted in pursuance of sanction granted by 
a Court and those instituted by a party himself 
where no such sanction is necessary. Mahomad 
Ibrahim v. Kallayan. 16 Cr. L. J. 637 : 

30 I. C. 461 : A. I. R. 1916 Mad. 1123. 

Slay — Pendency of civil suit— Cause of 

action arising subsequently. 

Ordinarily the subsequent institution of a 
civil suit relating to the matter in dispute is 
not a good cause for stay of criminal proceed- 
ings. Where, however, the cause of action 
did not arise till after the filing of the criminal 
complaint : Held, that the criminal proceedings 
should be stayed pending the decision of the 
civil suit in the first Court. Shib Dayal v. 
Hans IJaj. 21 Cr. L. J. 399 : 

55 I. C. 1007 : 2 U. L. R. Lah. 77 : 

123 P. L. R. 1920 : A. I. R. 1920 Lah. 198. 

CRIMINAL PROSECUTION 


Complainant, whether can be compelled 

to pay costs— Transfer of case — Complainant, 
whether can apply. 


All criminal prosecutions are at the instance 
of the Crown, and the Crown is really the 
prosecutor in a criminal case and all costs 
ought to be paid by the Crown for summoning 
witnesses for the prosecution. It is open to a 
Magistrate to consider whether or not the 
deposition of a witness is material for the 
prosecution in a case, and if he is of opinion 
that the witness sought to be summoned is not 
a material witness and the application for 
summoning the witness is frivolous and vexa- 
tious, he might refuse to summon him. But 
once he thinks that the witness ought to be 
summoned, he cannot compel the complainant 
to pay his travelling allowance from his own 
poelret as all costs for the prosecution must be 
paid by the Crown. Hand Kishore Misra v. 
Kalka Misra. 25 Cr. L. J. 458 : 

77 I. C. 810 : 1924 Pat. 196 : 
5 P. L. T. 487 : A. I. R. 1924 Pat. 695. 


CRIMINAL REVISION 

. I Power of High Court — Petition— Dis- 
missal for default — Fresh petition, whether 
incompetent. 

Where a matter has been finally disposed of by 
a Court, that Court is functus officio and, in the 
absence of direct statutory provision, cannot 
entertain a fresh prayer for the same relief 
unless snd. until the previous order of IidbI 
disposal has been set aside. The High Court 
neither can nor will entertain a petition on 
a matter already disposed of when the order 
disposing-of it is still in force and has not 
been set aside. Narra Apayya v. Darsi 
Venkasappayya. 23 Cr. L. J. 746 : 

69 I. C. 634 : 44 M. L. J. 27 : 

1922 M. W. N. 821 : 17 L. W. 23 : 

A. I. R. 1923 Mad. 276. 

CRIMINAL RULES OF PRACTICE 
(MAD.), R. 122 

See Cr. P. C., 1898, S. 17. 

Rr. 195, 196 — Object and Policy of — 

Confession recorded by Village Magistrate, 
whether evidence — Rule against recording confes- 
sion, whether of law or of guidance— Recording 
of confession by Magistrate — Omission to put 
question suggested in r. 196, Criminal Rules of 
Practice, effect of. 

Rule 195 of the Criminal Rules of Practice 
which prohibits Village Magistrates from re- 
ducing to writing any confession or statement 
whatever made by an accused person after 
the Police Investigation has begun is not a 
rule of law, but merely a rule for the guidance 
of Village Magistrates and a confession by an 
accused person to the Village Magistrate is 
not inadmissible in evidence. The whole 
object and policy of r. 196, Criminal Rules 
of Practice, is that a Magistrate should 
satisfy himself that there is no compulsion 
by the Police or ill-treatment so as to raise 
suspicion that the statement of the accused 
is not a voluntary statement, and so long 
as the spirit of the rule is satisfied, it is 
undesirable that questions should be put in 
the specimen forms as suggested in the Cri- 
minal Rules of Practice showing a total 
want of trust in the Police. Maniara 
Kuppathan v. Emperor. 28 Cr. L. J. 955 ; 

105 I. C. 667 : 1927 M. W. N. 824 : 

53 M. L. J. 739 : 51 Mad. 167 : 

27 L. W. 725 : A. I. R. 1927 Mad 974. 

CRIMINAL TRESPASS 

iScc also (i) Cr. P. C., S. 448. 

[ii) Penal Code, 1860, Ss. 105, 
441, 447, 448. 

Indian Penal Code, S. 447 — Specific 

Relief Act, 1877, S. 4. 

A sent his servant B to plough certain land. 
C thereupon prosecuted .4. and B for crimi- 
nal trespass, and obtained convictions. A had 
not entered personalty upon the land. He 
could not, therefore, be convicted under 
S. 447. B entered on the land bona fide as 4’s 
servant, and not in order to annoy C. S. 447 
does not apply to such a case. Convictions 
and sentences set aside. Where it is open to 
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of conviction in the Appellate Court to an 
offence, the elements of which have not been 
fully considered in the trial. Vilhal v. Em- 
peror. 38 Cr. L. J. 380 ; 

167 I, C. 378 : 9 R. N. 181 : 
I. L. R. 1937 Nag. 145 : 
A. I. R. 1936 Nag. 275. 

Appeal — Appeal ^rom acquiilal. 

Principles of interference stated. Emperor v. 
Bharat Singh. 33 Cr. L. J. 932 : 

139 I. C. 740 ; 9 O. W. N. 145 ; 

I. R. 1932 Oudh 390. 

Appeal — Appellate Court sending for 

aiitness given by P.P, 

If the Government Pleader takes upon him- 
self the responsibility of not producing a 
certain eye-witness, then it is not the duty 
of the Appellate Court to fill the gap in the 
prosecution evidence by summoning that 
witness. Hori Lai v. Emperor. 

36 Cr. L. J. 844 : 
155 I. C. 753 ; 1935 O. W. N. 592 ; 
7 R. O. 617 : A. I. R. 1935 Oudh 402. 


CRIMINAL TRIAL 

accused, and where the testimony of dis- 
interested witnesses supporting them is not 
acted upon, a Court of Appeal is entitled to 
decide whether it will or will not attach the 
same importance as the Court below to an 
argument of a general nature based on enmity 
between the parties. Bhai Khan v. Emperor. 

32Cr.L.J.485: 

130 I. C. 324 : 31 P. L. R. 1026 : 

I. R. 1931 Lah. 260 : 

A. I. R. 1931 Lah. 18. 

-Appeal — Failure of accused to prosecute 

appeal — Summary dismissal. 

The dismissal of the appeal summarily 
depends upon the exercise by the Judge of 
his independent and impartial judgment after 
he has read a copy of the judgment, and not 
upon the failure of the accused to prosecute 
his appeal. He cannot dismiss the appeal 
merely because the accused fails to prosecute 
it. Emperor v. Balumal Hotchand. 

39 Cr.L.J. 890 : 

177 I. C. 346 : 11 R. S. 58 : 

A. I. R. 1938 Sind 171. 


Appeal-Copies of evidence — Right of 

accused's Counsel. 

The practice of the Lahore High Court 
according to which a Counsel appearing for 
the petitioner or appellant in a criminal case 
even while his client is in jail, cannot take 
copies of the evidence even for the purpose of 
arguing his appeal unless he applies for certi- 
fied copies condemned. Umra v. Emperor. 

32 Cr. L. J. 258 : 
129 1. C. 197 : I: R. 1931 Lah. 133 : 
32 P. L. R. 104 : A. I. R. 1930 Lah. 1024. 

Appeal — Dismissal in default. 

A criminal appeal cannot be dismissed in 
default and the Appellate Court is not relieved 
of the duty of hearing the appeal on the 
merits and deciding it. Din Muhammad v. 
Emperor. 35 Cr. L. J. 963 : 

148 I. C. 1078 : A. I. R. 1934 Pesh. 21. 

Appeal — Duty of Appellate Court. 

A Court bearing an appeal agdinst an order 
passed under the section, must decide whether 
the order is correct and consider whether the 
order is one which it would itself have passed 
under the circumstances. Palaniappa Chettiar 
V. Ramaswami Chettiar. 18 Cr . L. J. 289 : 

38 I. C. 321 : 4 M. L. W. 615 : 
20 M. L. T. 557 : 32 M. L. J. 54 ; 

A. I. R. 1917 Mad. 56. 

Appeal — Evidence. 

In a criminal appeal, it is not desirable in 
most cases to rely upon the evidence which 
has been definitely disbelieved by the trial 
Judge, Banta Singh v. Emperor. 

34Cr. L.J. 318: 
142 I. C. 20 : 34 P, L. R. 349 ; 
I. R. 1933 Lah. 171 ; A. I. R. 1933 Lah. 232. 


“ Appeal — Evidence. 

Where the evidence of a large numbe) 
ep-witnesses is discarded mainly on the ero 
that they belong to the party opposed to 


Appeal — Interference. 

Although the High Court should ordinarily 
have very strong grounds for differing from 
the appreciation of evidence of the trial Judge 
who had the advantage of seeing the witnesses 
and noting their demeanour, where the whole 
story set up by prosecution is so unnatural 
and parts of it so suspicious that the High 
Court feels that benefit of doubt should be 
given to the accused, the High Court will 
interfere and set aside the conviction. Jalal v. 
Emperor. 38 Cr. L. J. 350 : 

167 I. C. 75 : 9 R. S. 162 ; 
30 S. L. R. 456 ; A. I. R. 1937 Sind 22. 

Appeal — Interference. 

Courts are always reluctant to interfere with 
the findings of a trial Court unless strong 
grounds are made out for so doing. Udharam 
V. Emperor. 33 Cr. L. J. 900 : 

140 1. C. 23 : I. R. 1932 Sind 170 : 

A. I. R. 1932 Sind 143. 

Appeal — Interference. 

Finding of fact of lower Court based on 
credibility of witnesses— Interference in appeal 
— ^Wben proper, stated. Emperor v. Mahomed 
Usman. ( F. B.) 35 Cr. L, J. 129 ; 

1461. C. 419: 6 R. S. 65: 
A. I. R. 1933 Sind 325. 

Appeal — Judgment, requirements of. 

Where the Court passed the following judg- 
ment “ Read judgment. Heard applicants' 
Pleader. The appeal is summarily dismissed 
, under S. 421, Cr. P, C.” : Held, that it was 
not a proper judgment and the practice of 
passing such stereotyped judgments should be 
condemned. Brijmohan Singh v, Dasrath 
Singh. 38 Cr. L. J. 232 : 

166 I. C. 494 : 3 B. R. 172 : 9 R. P. 304. 

Appeal — Miscellaneous. 

Case not turning on questions about veracity 
of witnesses or on finding of doubtful facts, 
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— ^ — Magistrate not hearing all evidence. 

— -Meaning of. 

Medical evidence. 

■ Miscellaneous, 

Misjoinder. 

—Misjoinder of charges. 

Misreception of evidence. 

Motive. 

Murder. 

Nature of defence. 

— -Oath. 

Offences falling both under special and 

general laws. 

Offences falling under special and 

general law. 

Offence punishable under two separate 

provisions of law. 

Opinion in prior trial. 

Oral testimony. 

Pardon. 

Party feuds. 

— — Parties’ right of arguments. 

Person guilty of culpable cowardice. 

Plea of guilty. 

Police diary. 

Police officers. 

Police witness. 

Possession necessary to constitute cri- 
minal liability. 

Post morlem. 

Power of Appellate Court. 

— Power of Court. 

Practice. 

Preliminary enquiry. 

Presumption. 

Presumption of innocence. 

Previous conviction. 

^Prima facie case established against 

accused. 

Privy Council. 

^Procedure. 

Proof of guilt. 

Proof of statements. 

Prosecuting Counsel. 

— Prosecution. 

Prosecutory story. 

Public prosecutor. 

— Punishment. 

Recovery of fine. 

Reference. 

Refusal by accused to answer ques- 
tions. 

Repugnancy in record. 

Repugnancy on face of record. 

— Res judicata. 

^Retracted confession. 

^Re-trial. 

■ — - — : — Review. 

— Revision. 

Rights of accused. 

Riot. 

^Riot case, 

Rules of pleadings. 

— — Sanction, 

Self-defence. 

Sentence, 

Sessions case. 

Sessions. Court. 

Sessions Judge. 

— : Sessions trial . 

r— — - — rSpecial, diary. 
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Statements of accused. 

Stay of criminal proceedings pending 
civil ones. 

Stay of criminal proceedings pending 
civil suit. 

Stay pending civil proceedings. 

Strictures on defence counsel. 

Sudden death during police inquiry, 

Summary trial. 

Summons case. 

Surety. 

Suspicion. 

Thumb impression. 

Transfer, 

Trial, meaning of. 

Trial by Jury, 

Trial of case, 

Trivial offence. 

Under-trial prisoner, 

Verdict of Jury. 

Verification proceedings, 

Vitiating the trial. 

Warrant. 

Warrant and summons case tried to- 
gether, 

Warrant case. 

Warrants of Courts. 

What is. 

Withdrawal. 

Witness. 

Witnesses. 

Writing order pending trial, legality 

of. 

Written statement by accused. 

See also (i) Admission. 

(w) Cattle Trespass Act, 1871, 

S. 22. 

(iii) Confession. 

(in) Cr. P. C., 1898, Ss. 94, 103, 
106, 110, 164, 189, 196-A, 

203, 234, 289, 256, 271, 

297, 298, 299, 809, 350, 

350 (1), 869, 401, 403, 

Sub-s. (1) (2) 436, 439, 
498, 499, 522, 526, 587, 
545, 556. 

(u) Emergency Powers Ordi- 
nance, 1932, S. 4. 

(vi) Evidence Act, 1872, Ss. 24, 
25, 27, 30, 105, 106, 162. 
(vii) Letters Patent, Cl. 15. 

((viii) Penal Code, 1860, Ss. 84, 
96, 109, 124-A, 147, 193, 
800, 802, 326, 879, 401. 

(ix) Post mortem examination. 

[x) Revision. 

{xi) Trade Mark. 

{xii) Trial by Jury. 

(xiii) Whipping Act, 1909, S. 4 

(&). 

Abatement-Revision against sentence 

of fine — Applicant's death. 

A revisional application against a sentence of 
fine will not abate by reason of the death 
of the applicant. Under the provisions of S. 70, 
Penal Code, the death of an offender does 
not discharge any property which would, 
after his death, be legally liable for his debts 
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of arguing the case. Jitendra Nath Gorai v. 
Emperor. 37 Cr. L. J. 831 : 

163 I. C. 238 : 8 R. C. 730 (1) : 
A. I. R. 1936 Cal. 294. 

Appeal — Summary dismissal and modi- 
fication of order. 

It is illegal at the same time to dismiss an 
appeal summarily and to modify the order 
appealed from. Baldeo Singh v. Dheno Goalin. 

37 Cr. L. J. 234 : 
160 I. C. 152 (a) ; 2 B. R. 172 (1) : 
8 R. P. 343 (2) : A. I. R. 1936 Pat. 109. 

Appeal — Summary dismissal of appeal 

— Duty of Court. 

An Appellate Court before dismissing the 
appeal summarily should give indications that 
it has actually considered the various aspects 
of the ease before it so that in revision the 
High Court can know that the appeal was 
fully considered. The Court should, in short, 
give its reasons for the conclusions. Bala Bux 
V. Emperor, 39 Cr. L. J. 732 : 

176 I. C. 558 : 19 P. L. T. 395 : 
4 B. R. 734 : 11 R. P. 85 : 
A. I. R. 1938 Pat. 366. 

Appeal — Testimony of wilnesscs not 

shaken— Duty of Court. 

Where the record does not show that the 
testimony of witnesses is materially shaken, 
■weight must be attached to the appreciation 
of the evidence by the Court which actually 
heard it. Emperor v. Baharuddin. 

39 Cr. L. J. 281 (b) : 
173 1. C. 213 (1) : 46 L. W. 642 : 
1937 M. W. N. 1242 : 10 R. M. 536 (1) : 

A. I. R. 1938 Mad. 112. 

Appeal against conviction — Duty of 

Appellate Court — Duty of accused. 

In all cases in which the Court sits in criminal 
appeal, it has to consider the case against the 
appellant bearing in mind exactly the same 
principles as must be borne in mind by the 
Court of trial in the first instance. The 
appellant does not come here as one who has 
been convicted and has to satisfy the Court 
beyond all reasonable doubt that he has been 
wrongly convicted. If after a conviction 
before a Subordinate Court, the Court of Appeal 
comes to the conclusion that there may have 
been a miscarriage of justice, the Appellate 
Court cannot allow the conviction to stand. 
The task of the appellant is, therefore, to 
bring before the consideration of the Appellate 
Court such matters as may cast a reasonable 
doubt of his guilt, having regard to all the 
circumstances of the case. It is true that a 
Sessions Judge hears and sees the witnesses, 
and in many cases, his opinion as to their 
demeanour or truthfulness may be of the 
highest value and an Appellate Court should 
not lightly disregard the conclusion at which 
for properly expressed reasons he arrived. On 
the other band that does not absolve the 
Appellate Court from an independent duty of 
scrutinizing the evidence with care and of 
being satisfied not that a reasonable person 
might have come to the conclusion which the 
learned Sessions Judge came to, but that no 
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reasonable person could not have come to any 
other conclusion but that the accused was 
guilty of the offence charged against him. 
Nga Kyaw Hla v. The King. 39 Cr. L. J. 248 ; 

173 I. C. 94 : 10 R. Rang. 306 • 
A. I. R. 1938 Rang. 45. 

Appeal from acquittal— Presumptions 

in favour of accused. 

In an appeal by Government against an 
acquittal, the accused starts with a double 
presumption in his favour. Firstly, there is 
the rule that it is for the prosecution to make 
out their case and that until they do so 
beyond all reasonable doubt, the accused must 
be presumed to be innocent, and secondly, 
that the accused having succeeded in securing 
an acquittal from a Court, a Superior Court 
will not interfere until the Crown shows 
canclusively that the inference of guilt is 
irresistible. Emperor v. Ghulam Nabi. 

29 Cr. L. J. 301 ; 
107 I. C. 835 : 7 Pat. 768 : 
A. I. R. 1928 Pat. 146. 


Appeal from acquittal — Principles. 

The accused in an appeal from an acquittal 
retains his right of being presumed to be 
innocent until the charge is fully brought 
home to him. He has the right which he had 
in the trial Court of being given the benefit of a 
reasonable doubt as to his guilt. He must also 
have the benefit of the opinion of the trial Court 
upon the credibility of the witnesses whom that 
Court has the advantage of seeing face to face 
and judging of their demeanour and he has 
the right to ask that the acquittal should not 
be set aside unless the trial Court has taken 
a perverse view of the evidence and has 
arrived at unnatural and distorted conclusion. 
Emperor v. Chaturbhui Narain Choudhury. 

37Cr.L.J.877: 

164 I. C. 74 : 15 Pat. 108 : 17 P. L. T. 302 : 

2 B. R. 696 : 9 R. P. 77 : 

A. I. R. 1936 Pat. 350. 


-Approver — Corroboration, nature of- 


w — - , 

Statement of accused before Magistrate. 

Statement made by the accused himself before 
1 Magistrate is the most powerful form of 
corroboration of an approver, that one could 
iave provided that the statement definitely 
jommits the accused to have been present at 
the murder of the deceased. The corrobora- 
tive evidence tending to connect the accused 
(vith the crime described by aa approver does 
aot need to be evidence connecting the accused 
in every detail with the particular crime. 
Evidence is only required which tends to 
jonnect the accused with the crime, Kushalia 
V. Emperor. 39 Cr. L. J. 621 : 

175 I. C. 548 : 40 P. L. R. 61 : 10 R. L. 743 : 

A T t> loia T.oJi. 


Approver— Corroboration needed. 

In considering the evidence of the approver, 
it must be borne in mind that corroborative 
evidence need hot be direct; it may be 
circumstantial, and what is wanted is evidence 
sufficient to confirm the evidence of the appro- 
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Acquittal — Co-accttsed. 

The acquittal of an accused does not 
necessitate the acquittal of his co-accused. 
Gulzaman v. Emperor. 36 Cr. L. I. 942 : 

156 I. C, 436 : 7 R. Pesh. 123 : 
A. I. R. 1935 Pesh. 50. 

Acquittal — Effect. 

It is not correct to take into account the 
fact that an accused person has been tried for 
an offence when he has been acquitted of the 
charge. The acquittal clears the conduct of 
the person and he cannot be judicially 
considered guilty. Tor Gul v. Emperor. 

159 I. C. 97 ; 
8 R. Pesh. 77 ; A. I. R. 1935 Pesh.’ 158! 

Acquittal — Effect. 

Per _ Biswas, J. — It is a very dangerous 
principle to adopt to regard a verdict of not 
guilty as not fully establishing the innocence 
of the person to whom it relates, Goloke 
Behari Takal v. Emperor. 39 Cr. L. J. 161 : 

173 I. C. 65 : 66 C. L. J. 225 : 
42 C. W. N. 129 : 10 R. C. 441 : 
I. L. R. 1938 1 Cal. 290 : 

A. I. R. 1938 Cal. 51 . 

Acquittal, grounds for. 

Where in a criminal trial the prosecution 
fails to make out the case set up by it, the 
accused are entitled to an acquittal. Ram 
Pershad Tewari v. Emperor. 26 Cr.. L. J. 1589 : 

90 I. C. 661 : A. I. R, 1926 Pat. 5. 

Acquittal— Interference by High Court 

is proper when trial Court has acquitted accused 
owing to wrong view of law. 

Ordinarily the High Court will not interfere 
with an order of acquittal especially in a case 
under S. 323, Penal Code, but it will interfere 
when the trial Magistrate has acquitted the 
accused owing to a wrong view of the law. 
Ram Dayal v. Mata Din. 38 Cr. L. J. 329 : 

166 I. C. 9 87 (1) : 1937 O. L. R. 82 : 
9 R. O. 352 : 1937 O. W. N. 281 : 

A. I. R. 1937 Oudh 283. 

Acquittal — Miscellaneous. 

Accused charged under Ss. 302, 392 read with 
S. 114, Penal Code— Sessions Judge not con- 
victing accused under S. 392 amounts to 
acquittal under that section — High Court, can- 
not alter conviction from S. 302-114, Penal 
Code to S, 379-511, Penal Code. Pow ThaXJ. 
V. Emperor. 37 Cr. L. J. 246 : 

160 I. C. 210 ; 8 R. Rang. 347 ; 
A, I. R. 1935 Rang. 512. 

Acquittal — Private application for 

setting aside. 

Although the Court is competent to entertain 
an application to set aside an acquittal, it is 
not the custom of the Court to do so on a 
consideration of the evidence at the instance 
of private individuals except in extreme 
cases. It is open to the applicant, should he 
so desire, to move the Local Government to 
appeal against the acquittal on the facts. 
In re ; Kisni. 38 Cr. L. J. 719 : 

169 I. C. 96 : I. L. R. 1937 Nag. 163 : 
9 R. N. 301 ; A. I. R. 1937 Nag. 103. 
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Acquittal — Setting aside. 

Case under Act not authorising Police to take 
action — Principles as to setting aside of 
acquittals should not be applied strictly. 
Nanhak Lai v. Baijnath Agarwala. 

37 Cr. L. J. 227 : 
160 I. C. 116 : 16 P. L. T. 629 : 

2 B. R. 164 : 8 R. P. 334 : 
A. I. R. 1935 Pat. 474. 

Acquittal — Setting aside — Reference 

under S. 307, Criminal Procedure Code— Sessions 
Judge finding whole trial illegal— Whether can 
acquit accused— Order of acquittal set aside. 

In the course of recording his reasons for re- 
ference under S. 307, Cr. P. C., it occurred to 
the Sessions Judge that on account of wrong 
joinder of charges the whole trial was illegal and 
he, therefore, acquitted the accused : Held, on 
appeal that as the whole trial was illegal, the 
Judge could neither convict nor acquit, and 
that the High Court was bound to set aside 
orders of acquittal. Emperor v. Yemam/a 
Kallappa. 38 Cr. L. J. 571 : 

168 I. C. 479 : 39 Bom. L. R. 76 : 

9 R. B. 371 : A. I. R. 1937 Bom. 152. 

Acquittal — Setting aside. 

The charge framed against the accused was 
one under S. 427, Penal Code. The Magistrate 
held a local inquiry without a notice to the 
parties during the course of the trial, and us a 
result, came to the conclusion that the offence 
made out was one under S. 426, Penal Code. 
After having come to that conclusion he acquit- 
ted the accused under S. 247, Cr. P, C., be- 
cause the complainant did not happen to be 
present on the date on which he was to pro- 
nounce judgment : Held, that there were 
serious illegalities, as a result of which, the 
order of. acquittal was vitiated and it must, 
therefore, be set aside. Bankim Behari Sen v. 
Yusuf Mian. 40 Cr. L. J. 514 (a) : 

180 I. C. 858 (1) : 19 P. L. T. 918 : 

5 B. R. 498 : 11 R. P. 549 (1) : 
A. I. R. 1939 Pat. 186. 

Acquittal — Trial for more serious offence 

— Conoietion for lesser offence — Acquittal for 
serious offence, mode for setting aside. 

Where a man is tried of a more serious 
offence and is convicted of less serious one, he 
must be held to have been acquitted of the 
more serious offence and the acquittal cannot 
be set aside except upon an appeal filed by the 
Local Government. Moliram v. Emperor. 

38 Cr. L. J. 71 ; 
165 I. C. 734 : 1936 A. L. J. 1083 : 
9 R. A. 301 : 1936 A. W. R. 921 ; 

A. I. R. 1936 All. 758. 

Acquittal of one accused— Effect. 

Where two accused persons are tried together, 
the mere fact that one of them has been 
acquitted, does not entitle the co-accused to an 
acquittal when the evidence against the latter 
is far stronger. Raja Ram Tewari v. Emperor. 

35 Cr. L. J. 185 : 
146 I. C. 888 : 10 O. W. N. 835 : 

6 R. 0. 188 : A. I. R. 1933 Oudh 399. 
' \ 
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a non-existent S. 506 (6), Penal Code, the 
trial is not vitiated, if the mistake is 
merely a clerical error copied from the 
complaint without verification and the accused 
is acquitted of this charge, and the mistake 
does not affect the rest of the trial. Jamna 
Prasad v. Emperor. 39 Cr. L. J. 427 (b) ; 

174 I. C. 523 : 10 R. N. 417 : 
A. I. R. 1938 Nag. 325. 

Accused convicted for cheating — 

Reirnn of properly to owner. 

Where the accused represented to the owner 
of a jewel that he wanted it for use at a 
wedding, and upon that representation, ob- 
tained the jewel but instead of using it for 
that purpose, the jewel was pledged and the 
Magistrate after convicting the accused of 
cheating ordered the jewel to be returned 
to the owner ; Held, the order of the Magis- 
trate could not be said to be wrong. 
iS. R. Siibrama Ayyar v. Damodaram. 

38 Cr. L. J. 690 : 
169 I. C. 80 : 1937 M. W- N. 53 : 
1937 1 M. L. J. 128 : 9 R. M. 680 : 

A. I. R. 1937 Mad. 313. 

Accused how far bound to disclose 

his defence during course of prosecution evi- 
dence. 

An accused person is not bound to plead 
in detail until called on to enter on his 
defence, but he can reserve his defence at 
his risk, inasmuch as the Crown witnesses 
must be given an opportunity of denying 
any allegations against them which form a 
part of the defence. Emperor v. Saran. 

28 Cr. L. J. 66 : 
99 I. C. 89 ; A. I. R. 1927 Sind 104. 


Accused of poor wits — Lunacy, inquiry 

into — Criminal Procedure Code, Ch. XXXIV. 

Where a Magistrate finds an accused to be 
of poor wits and wanting in apprehension 
of the serious consequences of his acts, he 
should hold an inquiry under Chap. XXXIV, 
Cr. P. C., into the question whether the 
accused is a lunatic either at the time of the 
trial or was a lunatic when he committed 
the offence of which he is charged. In re : 
Adala Yerrivadu. 13 Cr. L. J. 24 : 

13 I, C. 216 : 11 M L. T. 24. 


Accused pleading insanity — Defence — 

Duty of Court. 

Persons who plead insanity and who had 
showed abnormality of mind on previous 
occasions and as regards whom the medical 
evidence tends in the same direction, cannot 
be expected to look after their defences as 
accused m ordinary cases, and it is the 
duty of the Court to watch their interests 
with unusual degree of care and circumspec- 
tion. Pancha v. Emperor. 33 Cr. L. T 714 • 
139 I. C. 147 : 1. R. 1932 All. 536 : 

A. I. R. 1932 All. 233. 
’’e/usaZ to make Statement- 

Persons accused of an offence mav not 
have a very satisfactory explanation to bS 
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for the circumstances in which they were 
found, and they may prefer to say nothing, 
although the allegations of the prosecution 
make the case very much more serious than 
would the mistake, to which they might 
otherwise have admitted. One cannot, in all 
cases, draw an adverse inference from the 
fact that the persons accused refuse , to give 
their account of what happened. E. Clark v. 
The King. 39 Cr. L. J. 187 : 

172 I. C. 902 : 10 R. Rang. 298 : 
A. I. R. 1937 Rang. 516. 

Accused refusing to give finger print— 

Inference. 

If the accused refuses to write or to give 
his finger impression in Court, an adverse 
inference may even he drawn against him 
in respect of the charge on which he is 
brought to trial. Emperor v. Rdmrao. 

33 Cr. L. J. 666 : 
138 I. C. 708 : 56 Bom. 304 : 
34 Bom. L. R. 598 ; I. R. 1932 Bom. 423 : 

A. I. R. ,1932 Bom. 406. 


Accused felling lie —Effect. 

The fact that an accused person tells a lie 
is not sufficient to convict him by itself, 
nor can it be corroboration of the approver’s 
statement. Bachcha Babuv, Emperor. 

36 Cr. L. J. 684 ; 

155 I. C. 369 : 1935 A. W. R. 1 ! 

7 R. A. 908 : A. I. R. 1935 All. 162, 


Accused unable to attend Court— Medical 

certificate, value of. . 

Ordinarily a certificate signed by a qualified 
Doctor stating that an accused person is 
unable to attend Court, should be considered 
sufficient unless the Magistrate before whom 
the certificate is produced^ has reason to 
believe that the certificate is forged or not 
genuine. Ahmad Din v . Emperor . , 

^ 25 Cr. L. J. 638 : 

81 1. C. 126 : 1 L. Cas. 8 : 

A. I. R. 1925 Lah. 101. 
-Bail— Applicant young and coming from 


respectable family — Consideration of . 

Although in an application for bail, the 
argument, that the applicant is of young age 
and comes from a respectable family, ana 
that it will be unfortunate that he shoma 
be associated with bad characters in jail 1 
ultimately it is found that he was not 
guilty, has some force, yet after all at is 
an argument, which could be raised : 1 
almost every case, because respectable men 
even older may suffer deterioration irom 
detention in jail. Dhanpal v . Emperor. 

37 Cr. L. J. 1017 • 
164 I. C. 703 (1) : 1936 A. L.J. 961 : 
9 R. A. 182 ; 1936 A. W. R- 732 . 

A. I. R. 1936 All. 656. 

-Bail— Application for bail— Magistrate 


consulting superior Magistrate, legality oj. 

It is one of the elementary 
administration of justice that ^1., 
officer, who is called upon to de 
matter in controversy, must exercise nis 
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that conspiracy, and in the alternative, 
upon the same facts, when one of the 
accused is charged as the principal offender 
with criminal breach of trust and the others 
as abettors, the accused shculd be convicted 
under one or other of the alternative charges : 
they should not be convicted under both. 
Emperor v. Balumal Hotchand. 

39 Cr. L. J. 890 : 
177 I. C. 346 : 11 R. S. 58 : 
A. I. R. 1938 Sind 171. 

Allernativs charge— Offence established 

but nature doubtful— Conviction for least serious 
offence, if good. 

If the Magistrate is not able to find for 
certain that facts exist which justify 
conviction, he should, of course, acquit the 
accused, but where the Magistrate has found 
that facts do exist which establish that the 
accused person must have committed some 
offence although it is doubtful exactly what that 
offence was, a conviction for the least serious 
offence is perfectly good. Babu Ram v. 
Emperor. 39 Cr. L. J. 152 : 

172 I. C. 617 : 1937 A. L. J. 1214 : 
10 R. A. 412 ; 1937 A. W. R. 885 : 

A. I. R. 1937 All. 754. 

Appeal. 


In a criminal appeal or revision, the High 
Court need not pay much attention to the 
findings of a Civil Court when the finding 
is one against which the person affected by 
it could not appeal he having been 
successful in the suit on other grounds. 
Montajaddi v. Emperor. 34 Cr. L. J. 526 (2) : 

143 I. C. 15 : 1. R. 1933 Cal. 342 : 

A.I. R. 1933 Cal. 481. 

— Appeal — Admission by counsel of 

accused, acting upon. 

Though in original trials of criminal cases 
the requirements of Cr. P. C. have to be 
properly followed, and in a warrant case, 
the accused cannot be convicted merely 
upon the admission of his Pleader, yet 
there is no rule of law which lays down 
that a Judge cannot, in appeal, when the 
question whether further evidence should be 
taken arises, act upon an admission made 
by the accused’s Pleader. Bansilal Gangaram 
Vaniv. Emperor. 29 Cr. L. J. 990: 

112 I. C. 110 : 30 Bom. L. R. 645 : 

52 Bom. 686 : A. I. R. 1928 Bom. 241. 

Appeal— Affidavit. 


Where allegations of material facts are made 
in the grounds of appeal, they should be 
supported by an affidavit filed before the 
appeal comes on for hearing. Emperor v. 
Bashbehari Lai. 34 Cr. L. J. 83 ; 

140 I. C. 846 ; 13 P. L. T. 440 : 

I. R. 1933 Pat. 27 : A. I. R. 1932 Pat. 302. 


; —Appeal against acquittal— Duty of 

Government — Government should be bound in 
arguments to grounds raised in memorandum. 

It is not proper in an appeal against an 
acouittal for Government to attempt to 
snatch a conviction by making out another 
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case against the accused. An appeal against 
an acquittal is a serious matter. The liberty 
ot a person once acquitted is again to be put in 
jeopardy, and the cases, in which an appeal 
against an acquittal is to be made, should be 
carefully considered in all their aspects 
before the appeal is filed, and the Govern- 
ment should be bound in arguments and 
should consider themselves bound in 
arguments to the grounds raised in the 
memorandum of appeal. Emperor v. Pursumal 
Gerimal. 39 Cr. L. T. 630 (b) : 

175 I. C. 620 : 10 R. S. 298 : 

A. I. R. 1938 Sind 108. 

Appeal against acquittal — Findings 

of facts — Interference, 

Appeals by the Crown against acquittals 
on questions of fact and fact alone are not 
often encouraged by Appellate Courts: Thus 
where faced with conflicting facts and 
conflicting testimony, the Magistrate has 
acquitted the accused in a riot case, the 
High Court will not interfere in appeal. 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Jatindra Mohan Ray. 

38 Cr. L. J. 638 : 

168 I. C. 738 : 9 R. C. 874 : 

A. I. R. 1937 Cal. 156. 

Appeal against acquittal—Powers of 

High Court— Distinction behoeen appeal from 
conviction and appeal from acquittal. 

In dealing with an appeal from an order of 
acquittal on a matter of fact, the High Court 
has full power to review at large the evidence 
upon which the order of acquittal was founded 
and to reach the conclusion that upon the 
evidence, the order of acquittal should be 
reversed. In exercising this power, the High 
Court will always give proper weight arid 
consideration to such matters as the views of 
the trial Court as to the credibility of the 
witnesses, the presumption of innocence in 
favour of the accused, his right to the benefit 
of any doubt, and the slowness of an Appel- 
late Court in disturbing a finding of fact by 
a Judge who had the advantage of seeing the 
witnesses. Though there is no distinction 
made in Cr. P. C. between an appeal from an 
acquittal and appeal from conviction, yet there 
is a real distinction, apart from the provisions 
of the Cr. P. C. If the appellant can show that 
the essential evidence against him is not 
sufficiently reliable, as the lower Court thought 
or that all reasonable doubt as to ,his guilt is 
not removed thereby, he is bound to succeed on 
these principles. An Appellant from a judg- 
ment of acquittal has, on the contrary, to 
work in the face of these principles and to 
satisfy the Court that accused can drive no 
benefit from them on the facts of the case 
under appeal. His task is thus naturally more 
difficult than that of the convict-appellant. 
Emperor v. Ghulamali Bahawal. 

39 Cr. L. J. 462 : 

174 1. C. 694 : 10 R. S. 261 : 

32 S. L. R. 694 : A. I. R. 1938 Sind 67. 

Appeal — Alteration of charge — Legality 

of. 

The accused is also prejudiced by changing 
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exception which takes it out of the offence 
defined even if the accused did not specifically 
rely on it. Muhammad Gul v. Fazley Karim. 

31 Cr. L. J. 369 : 
122 I. C. 205 : 33 C. W. N. 446 : 56 Cal. 1013 : 

A. I.R 1929 Cal. 346. 

• Benefit of doubt. 

A brutal murder committed in daylight in 
a village is bound to go unpunished where 
satisfactory evidence is not forthcoming as to 
who were the guilty parties. Kefiri v. 
Emperor. 35 Cr. L. J. 681 (2) : 

6 R. O. 406 : 148 I. C. 259 : 11 O. W. N. 77 : 

A. I. R. 1934 Oudh 13. 

Benefit of doubt. 

Benefit of doubt should be given to the 
accused. Sali Sheikh v. Emperor. 

33 Cr. L. J. 85 : 
134 I. C. 1191 : 54 C. L. J. 244 : 
I. R. 1932 Cal. 71 : A. I. R. 1931 Cal. 752. 

Benefit of doubt. 

Case against accused depending on direct 
evidence — Assessors finding guilt not proved — 
Evidence of witnesses distrusted— Accused, 
is entitled to benefit of doubt. Chanchal 
Singh V. Emperor. 35 Cr. L. J. 81 : 

146 1. C. 391 ; 34 P. L. R. 994 : 
6 R. L. 221- : A. 1. R. 1933 Lah. 714. 

Benefit of doubt. 

Case of rival factions in village — Prosecution 
witnesses belonging to family of deceased— 
In absence of corroboration, acccused is entitled 
to benefit of doubt. Sohan Singh v. Emperor. 

37 Cr. L. J. 83 ; 

159 I. C. 418 : 8 R. L. 398 : 
A. I. R. 1935 Lah. 130. 

Benefit of doubt. 

Evidence not clear and specific— Duty to give 
benefit of doubt to accused. Ghauns v. 
Emperor. 37 Cr. L. J. 407 : 

160 I. C. 561 ; 8 R. L. 561. 

Benefit of doubt. 

Great suspicion but nothing inconsistent with 
accused’s story being true — Accused cannot be 
convicted. Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Tarak Nath Chatler- 
jee. 37 Cr. L. J. 698 : 

162 r. C. 910 ; 62 Cal. 666 : 
8 R. C. 663 ; A. I. R. 1935 Cal. 304. 

Benefit of doubt. 

If there is any room for reasonable doubt, 
the accused must have the benefit of it. 
Emperor v. Hub Lai. 34 Cr. L. J. 858 : 

144 I. C. 942 : 10 O. W. N. 323 : 
6 R. O. 22 : A. I. R. 1933 Oudh 254. 

Benefit of doubt. 

It is not permissible for the trial Judge to 
make any surmise in favour of the prosecu- 
tion. The benefit of any doubt that may arise 
in the mind of the trial .Judge is to be given 
to the accused. Binda v. Emperor. 

35 Cr. L. J. 1489 : 
152 I. C. 85 : 11 O. W. N. 1224 : 
7 R. O. 177 : A. I. R. 1934 Oudh 485. 
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Benefit of doubt— Judge should not find 

accused guilty even in alternative of offence in 
respect of which doubt exists — huiy of Judge- 
Charge under S. 302, Penal Code— “Knowledge ” 
established — Conviction should be- under S. 304 
Part 2. ’ 

It is the duty of a Judge to make up his 
mind upon the facts of the case before 
him, and if there is any real doubt as to 
the facts, then he must give the accused 
the benefit of that doubt, not by finding 
him guilty, even in the alternative, of the 
offence in respect of which the reasonable 
doubt exists, but by acquitting him of that 
offence. In other words, he should remember 
that the burden lies on the prosecution to 
prove the guilt of the accused, and if the 
prosecution fail to prove the intention 
which is necessary in order that an accused 
should be convicted of murder, then they 
fail to prove the accused is guilty of 
murder, and the accused should not be 
convicted of murder even in the alternative. 
If the prosecution can prove the knowledge 
which is necessary for the conviction of an 
offence under S. 304, Para. 2, Penal Code, 
the proper course is to convict the accused 
of an offence under S. 304, Part 2 and not 
in the alternative. Ghulam Hyder Imam 
Baksk V. Emperor. 39 Cr. L. J, 460 ; 

174 I. C. 497 : 31 S. L. R. 480 : 
10 R. S. 254 : A. I. R. 1938 Sind 63. 

Benefit of doubt. 

Mistake as to concurrent nature of sentence 
— Benefit of doubt should be given to accused. 
Muhommad Panah v. Emperor. 

35 Cr. L. J. 1170 : 
150 I. C. 917 5 7 R. S. 33 ; 
A. I. R. 1934 Sind 78 (2). 

Benefit of doubt. 

Once the Court has any doubt about the 
truth of the version even as first recorded 
in the first information report, then the 
accused is entitled to the benefit of that 
doubt. Romeshwar Singh v. Emperor. 

41 Cr. L. J. 114 : 
185 I. C. 162 : 6 B. R. no : 

12 R. P. 339 : A. I. R. 1940 Pat, 365. 

Benefit of doubt. 

Prosecution witnesses not implicating one of 
the accused in their examination before Magis- 
trate-Trial by the same Magistrate— Wit- 
nesses implicating the accused in trial— Ac- 
cused held entitled to benefit of doubt. 
Ghulam Ahmad v. Emperor. 36 Cr. L. J. 32 : 
152 I. C. 153 : A. I. R. 1934 Lah. 211 (I). 

Benefit of doubt. 

When Crown case is not satisfactory and alibi 
evidence is better than that usually put 
forward, accused is entitled to benefit of 
doubt, Nsa Tin Han v. Emperor. 

35 Cr. L. J. 434 ; 
147 I. C. 440 : 6 R. Rang. 146 : 
A. I. R. 1933 Rang. 423. 
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but upon question of inference from facts— 
High Court in appeal can draw necessary 
inference. Benoyendra Chandra Pandetj v. 
Emperor. 37 Cr. L. J. 394 ; 

161 1. C. 74 : 40 C. W. N. 432 : 
63 Cal. 929 : 8 R. C. 472 : 
lA. I. R. 1936 Cal. 73. 


Appeal-New plea, competeney of. 

The objection that the whole trial is vitiated 
by an alleged illegality or an error in the 
trial in the lower Court, can be raised at the 
time of the hearing of the appeal even though 
it was not specifically raised in the lower 
Courts or in the memorandum of appeal. 
Ram Lotan v. Emperor. 32 Cr. L. J. 91 

128 I. C. 209 : 7 O. W. N. 972 
I. R. 1931 Oudh 17 : 6 Luck. 386 
A. I. R. 1931 Oudh 113. 

-Appeal— Order under S. 476, Criminal 


Procedure Code by Presidency Small Cause Court 
— Forum of appeal. 

An appeal against an order of the Chief Judge 
of the Presidency Court of Small Causes, under 
S. 470, Cr. P. C., directing that a complaint 
under Ss. 193 and 190 of the Penal Code be 
filed, lies onlj' to the High Court in its appel- 
late jurisdiction. Kalyanji v. Ram Deen Lola. 

26 Cr. L. J. 801 
86 I. C. 449 . 48 M, L. J. 290 
21 L. W. 664 : 48 Mad. 395 
A. I. R. 1925 Mad. 609. 

.Appeal — Procedure. 

The accused are not entitled in law to re-open 
facts not only impliedly accepted in the 
written statement but expressly admitted 
before the Sessions Judge on behalf of the 
accused. Local Government v. Baliram. 

37 Cr. L. J. 270 : 
160 I. C. 255 : 18 N. L. J. 49 : 

8 R. N. 169. 

-Appeal — Procedure — TPcig/it of evidence 


— Credibility of wilnestes—Inlerfcrcncc by Ap- 
pellate Court. 

Questions of fact may be decided by a trial 
Court by drawing inferences from proved or 
admitted facts or on the credibility of witnesses 
alone. In the former case, an Appellate Court 
is in as good a position as the Trial Court to 
arrive at a finding. In the latter case, where 
the trial Court’s finding is based on the 
demeanour of the witnesses in the witness- 
box and the impression which that demeanour 
created on the mind of the Judge who had 
seen and heard them, the finding should carry 
considerable weight and should not lightly 
be disregarded by an Appellate Court. Where, 
however, the finding of the trial Court is not 
based on the demeanour of the witnesses and 
the impressions derived therefrom, a Court 
of Appeal is free to come to its own conclu- 
sions as to the credibility of a particular wit- 
ness. Where in a criminal trial the question 
is one of the credibility of the evidence, and 
the witnesses, who have told a consistent and 
probable story, have been believed by the 
Sessions Judge and the assessors, who^ had the 
advantage of hearing their evidence, it is not 
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set aside the 

decision of the Court of Trial on coniectural 
grounds of what might have happened in the 
lace of the sworn testimony of what actually 
did happen. In a criminal trial, the Court 
should always insist upon having before it the 
evidence relating to the circumstances under 
which the accused persons were arrested. 
Stila Bakhsh Singh v. Emperor, 

27 Cr. L. T. 529 : 
93 I. C. 1025 : 2 O. W. N. 931 ; 
A. I. R. 1926 Oudh 120. 
——Appeal — Right of accused. 

It is desirable in criminal cases, and parti- 
cularly when the accused is in jail that his 
Counsel should be allowed to inspect the record 
free of charge and to take copies, if necessary. 
Umra v. Emperor. 32 Cr. L. J. 258 : 

129 I. C. 197 : 32 P. L. R. 104 : 

I. R. 1931 Lah. 133 : 
A. I. R. 1930 Lah. 1024. 


■—Appeal — Slay of proceedings. 


An order to stay criminal proceedings cannot 
be passed in an appeal under S. 423 from a 
complaint which has been actually made by 
a subordinate revenue authority to a compe- 
tent Magistrate and which is being investi- 
gated by the latter. Jagannath Acharya 
Goswami v. A. Rajagopalachari. 

33 Cr. L. J. 147 : 
135 I. C. 513 ; 12 P. L. T. 671 ; 

I. R. 1932 Pat. .33 : 
A. I. R. 1931 Pat. 411. 

■Appeal — Summary dismissal — Judg- 


ments, contents of. 

Where it docs not appear from the order of 
the Sessions Judge dismissing the appeal 
summarily, that he examined the record of the 
case or that he tested the arguments on ques- 
tion of fact by examination of the evidence 
actually given by the witnesses, the order is 
illegal. Chhaihu Gopc v. Emperor. 

39 Cr. L. J. 380 ; 
173 I. C. 751 (1) ; 19 P. L. T. 28 : 
10 R. P. 444: 4 B. R. 331: 
A. I. R. 1938 Pat. 176. 

Appeal — Summary dismissal — Judg- 
ment dealing in detail with evidence and points 
raised — Non-issuing of notice to Crown, if a 
grievance. 

Where on an appeal the Sessions Judge 
appoints a day for hearing the Pleader of the 
appellant and after heating him dismisses tlie 
appeal summarily, but his judgment is a com- 
plete one dealing with the evidence in detail 
and with the points raised on behalf of the 
appellants, no grievance can be made of the 
fact that he did not issue notice to the 
Crown. Sonu Kurmi v. Emperor. 

39 Cr. L. J. 950 : 
177 I. C. 697 : 11 R. P. 176 : 

5 B. R. 12 : A. I. R. 1939 Pat. 24. 

- Appeal-Summary dismissal — Pleader’s 

right to argue. 

Before dismissing the appeal summarily, the 
Court ought to give the Pleader an opportunity 
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convincing. In the Sessions Court, witnesses 
to prove threats of the accused to the deceased 
— a point of vital importance — were not 
examined but the Judge convieted the accused 
of murder ; Held, that the circumstantial 
evidence as it was presented to the Court, 
was not such as to make it clear beyond 
doubt that the accused murdered the deceased. 
Emperor v. Hardwar Sah. 37 Cr. L. J. 1061 : 

164 I. C. 1079 : 2 B. R. 791 •- 
8 R. P. 145 : A. 1. R. 1936 Pat. 486. 

Benefit oj doubt — Plea of alibi. 

In the trial for an offence under S. 147, 
Penal Code, the accused although he failed 
to establish his plea of alibi but had put it 
forward at an early stage of the investiga- 
tion and from the evidence his presence at 
the affray appeared somewhat doubtful : Held, 
that he was entitled to the benefit of the 
doubt which would not have arisen if tlic 
Police whom the accused had cited as wit- 
nesses had given their evidence frankly. 
Pindi Das v. Emperor. 37 Cr. L. J. 748 : 

163 I. C. 135 : 38 P. L. R. 680 : 

8 R. L. 1022 ; A. I. R. 1936 Lah. 473. 

Burden of proof. 

Accused putting on record statement of his 
criminal activities and not repudiating it 
nor offering reasonable explanation. Crown is 
not bound to establish writer of admissions 
of guilt. Surjya Kumar Sen v. Emperor. (F. B.) 

35 Cr. L. J. 334 : 
147 I. C. 32 : 6 R. C. 304 : 

A. I. R. 1934 Cal. 221. 

Burden of proof. 

Before an accused person is called upon to 
make any answer to the wise for the Crown, 
there must be some credible account of tlie 
circumstances before the Court. Where the 
only facts which have been proved beyond 
question are that the deceased was watering 
his land when he was attacked by two mem- 
bers of the prosecution party who at least 
felled him to the ground, that very soon 
afterwards there were three, possibly four 
members of tlie prosecution on the spot, and 
also four or five members of the accused’s 
party, and that they proceeded to fight, the 
members of both parties were injured, on the 
prosecution side, there were at least one 
spear and one lakwa ; and on the accused’s 
side, one spear and some other sharp weapons ; 
with only this amount of evidence before t lie 
Court, it would be impossible to come to 
any definite conclusion on the matter. Apart 
from the plea of self-defence, therefore, it 
would be difficult to convict the accused and 
impossible to apply S. 149, Penal Code. Ghulam 
Rasul v. Emperor. 39 Cr. L. J. 7 : 

171 1. C. 906 : 10 R. L. 247 : 

40 P. L. R. 17. 

Burden of proof. 
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accused. Major Roberts Stuart Wanchope v. 
Emperor. 35 Cr. L. T. 156 : 

146 I. C. 767 : 58 C. L. J. 405 : 
38 C. W. N. 187 : 6 R. C. 257 : 
A. I. R. 1933 Cal. 800. 

Burden of proof. 

In a criminal trial it is the duty of the prose- 
cution to establish all the facts essential for 
making out the offence charged against the 
accused. Lachman Singh v. Emperor. 

34 Cr. L. J. 614 : 
143 I. C. 686 : 10 O. W. N. 553 ; 
I. R. 1933 Oudh 189 : A. I. R. 1933 Oudh 281. 


Durden of proof. 


In all criminal cases the innocence, of the 
accused person must be presumed ; and the 
burden lies upon the prosecution of complete- 
ly rebutting that presumption. If after the 
consideration of the whole evidence any doubt 
is felt by the Court as to the guilt of the 
accused, he is entitled to the benefit of that 
doubt. Deputy Legal Remembrancer, Behar and 
Orissa v. Matukdhari Singh. 17 Cr. L. J. 9 : 

32 I. C. 137 : 20 C. W. N, 128 : 
A. I. R. 1917 Cal. 687. 

Burden of proof. 

In criminal cases onus of proof never shifts to 
the accused. Benoyendra Chandra Pandey v. 
Emperor. 37 Cr. L. J. 394 : 

161 1. C. 74 : 40 C. W. N. 432 ; 
63 Cal. 929 : 8 R. C. 472 : 
A. I. R. -1936 Cal. 73. 

Burden of proof. 

In criminal cases the onus remains always on 
the prosecution to prove its case in its entirety 
and it docs not change merely because the 
prosecution has succeeded in proving one part 
of its case. Bolai Chandra Kheru v. Bishnu 
Bejoy Srimani. 35 Cr. L. J. 715 : 

148 I. C. 559 : 38 C. W. N. 474 : 
6 R. C. 467 : A. I. R. 1934 Cal. 425. 

Burden of proof. 

In criminal trials the burden of proof is 
always on the prosecution and the weakness of 
the defence and the inability of the accused 
to prove their innocence arc no grounds for 
convicting them if the prosecution evidence is 
not strong enough and sufficient to justify their 
conviction. Har Dayal Singh v. Emperor. 

34 Cr. L. J. 935 : 
145 I. C. 359 : 10 O. W. N. 506 : 

8 Luck. 397 : 6 R. O. 43 : 
A. I. R. 1933 Oudh 226. 


Burden of proof. 

In' criminal trials the onus of proof never 
shifts to the accused but always rests on the 
prosecution. Bhutnath Mondal v. Emperor. 

33 Cr. L. J. 40 : 
134 1. C. 1071 (b) : 35 C. W. N. 291 ; 
I. R. 1931 Cal. 31 (2) : A. I. R. 1931 Cal. 617. 


In a criminal case the onus is on the prose- 
cution to prove beyond reasonable doubt the 
guilt of the accused and it never shifts to the 


Burden of proof. 

In criminal trials the prosecution must prove 
their case, apart from any statement made by 



3801 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


8802 


CRIMINAL TRIAL 


ver when lie spenks 
criminal. Khadim v. 

169 I. C. 716 ; 31 


as to the identity of each 
Emperor. 

38 Cr. L. J. 808 : 
S. L. R. 82 : 10 R. S. 17 : 
A. I. R. 1937 Sind 162. 


Approver— Corroboraiian required. 

Where the approver’s statement in his general 
aspect is abundantly corroborated, and there 
is no doubt of the truth of the story told in it, 
it alone is suflicient evidence for his conviction 
where he forfeits his pardon. Aziz Begum v. 
Emperor. 39Cr.L.J. 16: 

171 1. C. 954 ; 39 P. L. R. 394 : 10 R. L. 254 : 

A. 1. R. 1937 Lah. 689. 

Approver — Delcnlion in Police custody. 

An approver, so long as he has not forfeited 
his pardon, must be regarded as a witness for 
the purposes of the case and cannot be de- 
tained in Police custody. In the matter of 
Khnirati Ram. ' 32 Cr. L. J. 913 : 

132 I. C. 519 : 12 Lah. 635 : 
32 P. L. R. 493 : I. R. 1931 Lah. 615 : 

A. 1. R. 1931 Lah. 476. 


Approver — Evidence, value of. 

In order to base conv'iction on the evidence 
of an approver, it is necessary that his evi- 
dence should be corroborated in material 
particulars which connect the accused with 
the commission of the crime. Merely because 
the approver tells a probable story, it cannot 
be said to be corroborated nor can it be said 
to be corroborated by mere evidence of motive. 
In re: Talayari Thota Balija Maddi Subbanna. 

40 Cr. L. J. 801 : 

183 I. C. 564 : 1939 M. W. N. 316 : 

49 L. W. 520 ; 12 R. M. 311 : 

A. I. R. 1939 Mad. 469. 


Approver's evidence, value of. 

Approver’s disclosure to Police— Statements 
of witnesses taken two months after arrest 
of approver— Their testimony should be 
discredited. Mangal Singh v. Emperor. 

35 Cr. L.J. 1046; 

150 I. C. 21 :36 P. L. R. 121 : 

6 R. L. 829 : A. I. R. 1934 Lah. 346. 


Approver— Resiling from statement in 

Sessions Court— Conviction on his own confession 
—Corroboration, whether required. 

An approver resiled from his statement made 
in the Committing Magistrate’s Court when he 
was in the Sessions Court and, therefore, 
he was sent up for trial. He himself had 
produced from his house ornaments which were 
stained with human blood and were proved 
to be stolen from the house of the deceased ; 
Held, that the statement must be treated 
as a’ confession, and on the confession alone, 
conviction might follow without its corrobora- 
tion ; Held, however, that there was 
suflicient corroboration of his confession for 
conviction. Pitran v. Emperor. 

39 Cr. L.J. 335 (a) : 
173 I. C. 484 : 39 P. L. R. 930 : 
10 R. L. 449 : A. I. R. 1938 Lah. 135. 
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Arguments— dccMsed, right of, to be 

heard. 

The Cr. P. C. does not provide for the right 
of an accused person to be heard in arguments 
at the conclusion of the case, but it is the 
invariable practice of all Magistrates’ Courts 
to hear the accused at the end of the case and 
this practice ought to be followed. Malik v. 
Emperor. 26 Cr. L. J. 810 : 

86 I, C. 458 : A. I. R. 1925 All. 282. 

Arguments — Duty of Court. 

A Court is bound to hear arguments, if offered, 
in every criminal trial or proceeding. 
Baii Nath Sah v. Emperor. 

25 Cr. L. J. 1380 : 
83 I. C. 340 * 
27 O. C. 323 : A. I. R. 1925 Oudh 288! 

Arguments — Duty of Court to hear. 

In a criminal trial at the conclusion of the 
evidence, the accused has a right to have his 
arguments heard through his pleader. The 
denial by a Magistrate of the right cannot be 
regarded as a mere irregularity but vitiates 
the eonviction. In re : Muthukaruppa Servai. 

29 Cr. L. J. 1082 : 
112 I. C. 588 : 28 L. W. 656 : 
55 M. L. J. 626 ; A. I. R. 1928 Mad. 1234, 

Arguments —Receiving notes of argu- 

ments. 

The practice of receiving from the Pleaders 
of the parties notes of arguments after a case 
has been heard, is most reprehensible, and must 
be discontinued. Jogendra Nath Mukherjee 
V. Rabindra Nath Chatterjee. 

37 Cr. L. J. 1089 : 
165 I. C. 150 : 40 C. W, N. 863 : 
64 C. L. J. 7 : 9 R. C. 348, 

Assessors — Omission to record opinions 

of— Effect. 

Omission to record the opinions of assessors 
with their reasons would vitiate the conviction 
if such omission appears to be a material 
omission, Bhikhari Singh v. Emperor. 

36 Cr. L. J. 17 : 
152 I. C. 282 : 15 P. L. T. 523 : 
7 R. P. 161 : A. I. R. 1934 Pat. 561. 


-Assessors— Value of their opinion. 


The opinion of the assessors is, of course, 
entitled to due consideration especially of 
intelligent assessors and especially when they 
consider a man guilty, for it is so seldom that 
that happens in capital cases. But when all 
is said and done, they have not the legal train- 
ing which will enable them to distinguish 
suspicion from proof and where the evidence 
jgainst the accused does not travel beyond 
suspicion, their conviction cannot be upheld. 
Skaligram v, Emperon ^ Cr. L. J. 10| : 

a T n. 10.38 Nat?. 52. 


Accused charged under non-existent 

section of Penal Code-Clerical error— 
Effect. ' 

Even though the accused is charged under 
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so by relying on any of the facts brought out 
in the case, even when they do not appear in 
his own statement or defence evidence. Where 
the Court finds on the prosecution evidence 
itself that the accused is entitled to 
the benefit of one of the exceptions to S. 300, 
it should give the accused that benefit though 
he. may not have relied on the exception. 
Consequently, where in a prosecution for 
defamation, the occasion of defamatory state- 
ments is found to be a privileged one, there 
should be no conviction even if this excep- 
tion is not expressly relied on by the accused. 
Bhaddu v. Emperor. 37 Cr. L. J. 1035 : 

164 I. C. 928 : 9 R. N. 43 ; 
I. L. R. 1936 Nag. 85 : 
A. I. R. 1936 Nag. 119. 

Burden of proof — Explosion, case of. 

Where the cause of explosion is alleged to be 
by use of fire, it is not for the defence to 
prove that there was some cause for explosion 
other than petrol. Alexander Kennedy v. The 
Kins. 38 Cr. L. J. 503 : 

168 I. C. 67 : 1937 M. W, N. 385 : 

9 R. F. C. 225 : 46 L. W. 125 : 
42 C. W. N. 1 P. C. : 
A. I. R. 1937 P. C. 108. 

Burden of proof—Failure of accused to 

explain suspicious circumstances — Prosecution, if 
can infer guilt. 

Though in a criminal case the burden of 
proof to prove the guilt is always on the pro- 
secution and never shifts to the accused, it is 
open to the prosecution to rely on an inference 
from the failure of the accused to give an 
explanation of acts, suspicious in themselves, 
with which he is connected. Bapurao v. Em~ : 
peror. 39 Cr. L. J. 349 : 

173 I. C. 639 : I. L. R. 1937 Nag. 38 : 
10 R. N. 316 ; A. I. R. 1936 Nag. 160. 

Burden of proof — Inference of guilt, 

when justifiable. 

The burden of proving the guilt of the accused 
lies entirely on the prosecution, and the law 
does not cast on the accused any burden of 
proving his innocence. The proof of the case 
against the accused does not depend for its 
support upon the absence or want of any ex- 
planation on the part of the accused but upon 
the positive afiSrmative evidence of his guilt 
as given by the Crown. In order to justify 
the inference of guilt, the inculpatory facts 
must be incompatible with the innocence of 
the accused upon any other reasonable hypo- 
thesis than that of his guilt ; the proof of 
guilt thus dispelling all reasonable doubts. 
Shevanti v. Emperor. 29 Cr. L. J. 561 : 

109 I. C. 497 : A. I. R. 1928 Nag. 257. 

Burden of proof — Murder case — Burden 

of proof as to intention or knowledge — Maxim 
actus non facit reum nisi mens sit rea, 
applicability in India. 

In British India the law does not regard, that 
every case of homicide is prima facie murder. 
The burden of proving a certain intent or 
knowledge— that which in English Law is 
called malice — is thrown on the prosecution by 
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the statutory definition of culpable homicide 
and murder, and it is not only in cases of 
murder that this burden of proof is thrown 
on the prosecution by statute, that burden is 
imposed in every offence coming within the 
ambit of the Penal Code. The maxim actus 
non facit reum nisi mens sit- rea, a source of 
fruitful discussion in Criminal Courts in 
England, has no application in India, as the 
statutory definitions of the offences in the Code 
in each case expressly contain a proposition as 
to the state of mind of the accused. Daljit 
Singh V. Emperor. 39 Cr, L. J. 92 : 

172 I. C. 204 : 10 R. N. 177 : 
A. I. R. 1937 Nag. 274. 

^ Burden of proof— Onus to prove guilt — 

General rule that it always lies on prosecution 
is subject to exception in S. 105, Evidence Act. 

The general rule that the onus always lies on 
the prosecution to prove the guilt is subject 
to statutory exception contained in S. 105, 
Evidence Act. The prosecution cannot claim 
a verdict of guilty because the accused puts 
forward a false defence. The guilt must be 
determined on the strength of the prosecution 
evidence alone, but where the accused puts 
forward a plea that he did commit the offence 
charged but in circumstances that excused or 
mitigated, the prosecution in such cases can 
show that no such circumstances exist and so 
the claim is averted. Bhag Singh Pakhar Singh 
v. Emperor. 41 Cr. L. J. 447 : 

187 I. C. 15 : 12 R. L. 463 : 
A. I. R. 1940Lah.54. 

Burden of proof — Prosecution, duty of. 

In a criminal trial the burden of proof is 
always on the prosecution, and it is only when 
a good prima facie case has been made out 
against the accused sufficient to justify his 
conviction of that offence, that the burden 
shifts upon the accused to prove that he is 
not guilty of any such offence, Nannhun v. 
Emperor. 37 Cr. L. J. 1130 : 

165 I. C. 458 ; 1936 O. W. N. 1013 : 
1936 O. L. R. 650 : 9 R. O. 213. 

Burden of proof — Bight of accused. 

If the Court either is satisfied from the 
examination of the accused and the evidence 
adduced by him, or from circumstances 
appearing from the prosecution evidence that 
the existence of circumstances bringing the 
case within the exception or exceptions pleaded 
has been proved or upon a review of all the 
evidence is left in reasonable doubt whether 
such circumstances do exist or not, the 
accused, in the case of a general exception, is 
entitled to be acquitted, or in the case of a 
special exception, can be convicted only of 
the minor offence. Emperor v. V Damapala. 
(F.B.). 38 Cr. L.J. 524: 

168 I. C. 193 : 14 Rang. 666 : 

9 R. Rang. 340 : A. I. R. 1937 Rang. 83. 

— Burden of proof — Sentence — Quashing o^ 

sentence — Merits to be gone into— Accused deny- 
ing in toto acts alleged — Oomiclion, legality of. 

When the accused denies in toto the act or 
acts alleged, and it appears from the evidence 
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independent judgment, after hearing the 
parties concerneda It is the privilege as ivell 
as the duty of the presiding officer of a 
Court of Justice to form his own opinion on 
the point before him and to act accordingly. 
He ought not, as if it were, to mortgage 
his mind to another officer and to seek 
instructions from the latter, whenever he is 
called upon to decide a difficult or important 
matter. A Magistrate who does so, abdicates 
his proper functions and discloses a lament- 
able lack of sense of responsibility. Chiranji 
Lai V. Emperor. 29 Cr. L. J. 815 : 

111 I. C. 319 ; 9 Lab. 537 : 

A. I. R. 1928 Lah. 1. 

Bail — Concurrent jurisdiction — Lower 

Court to be moved first — Exception. 

Although there is no hard and fast rule, it 
is desirable that the ordinary practice should 
certainly be that the lower Court should 

first be moved and this is particularly de- 
sirable in a bail application, where the 
appropriate Court to deal with the matter 
is the Court which is going to try the case 
and where an expression of opinion by a 
superior Court is likely to prejudice the 

trial in the lower Court. But where the 

lower Court’s judgment is likely to be 
affected by some remarks made by the 

superior Court during the proceedings in that 
case, then the superior Court can be moved 
but only as an exception to the general rule. 
Mohi-ud-Din Lai Badshah v. Emperor. 

40 Cr. L. J. 127 : 

178 I. C. 632 (2) : 40 P. L. R. 716 : 

II R. L. 482 : A. I. R. 1938 Lah. 762. 

Bail — Conviction for attempting to shoot 

— Grant of bail. 

A man who is convicted of an attempt to 
shoot another, cannot safelj' be released on 
bail until it is established that he is not 
guilty or, at any rate, that his conviction is 
not justifiable, A man is kept in prison not 
only to prevent his absconding but if there 
is reason to believe that he has committed 
crimes of certain type to prevent him from 
being a possible danger to the community. 
Dhanpal v. Emperor. 37 Cr. L. J. 1017 : 

164 1. C, 703 (1) ; 1936 A. L. J. 961 : 

9 R. A. 182 : 1936 A. W. R. 732 : 

A. I. R. 1936 All. 656. 

^ — — Bail — Granting of — Power to accept 

sureties, if can be delegated to another Magis- 
trate. , 

The granting of bail is a judicial and not a 
ministerial one and no judicial function which 
can only be performed by Courts having 
seisin of the proceedings, can be delegated to 
another in the absence of an express provi- 
sion of law, or of some rule having the force of 
law. It follows that the Magistrate cannot 
delegate this responsibility of granting bail to 
another Magistrate unless the law expressly 
empowers him to do so. Emperor v. Banarsidas. 

38 Cr. L. J. 633 : 

168 I. C. 876 : I. L. R. 1937 Nag. 168: 

9 R. N. 275. 


criminal trial 

<^onsidered — Status or 
accused, if should be taken into aceounl—Bail if 
can be granted as of right. 

The main points for consideration in the an- 
plieation for ball are :-(l) Whether there k 
fof of accused absconding ; and 

(-) whether there is any likelihood of the accus- 
ed tampering with the evidence by threaten- 
ing the complainant. The Courts must see 
that the Crown does not get a free hand and 
the accused are not locked up or are ham- 
pered in their defence simply on the ground 
that it is alleged or feared that they will 
tamper with the evidence. The person accused 
under S. 302-115, Penal Code, are not entitled 
to bail as a matter of right. King-Emperor v. 
dbhairaj Kunwar. 40 Cr. L. J. 841 

183 1. C. 713 : 1939 O. W. N. 791 
1939 O. L. R.. 548 : 12 R. O. 54 
A. I. R. 1939 Oudh 8 


Bail — Practice — Order of release on bail, 

whether must be communicated to Sub-Inspector, 
through Superintendent of Police— Sub-Inspector, 
if can disobey such order — Criminal Procedure 
Code, Ss. 167, 496. 

The Police Regulations are a volume of orders 
by the Local Government and there is no 
paragraph in the Cr. P. C., giving the Local 
Government power to issue orders for carry- 
ing out the provisions of the Cr. P. C. 
The Code gives him authority to order 
release on bail and it is certainly not 
for a Sub-Inspector to refuse to carry out 
such an order on the mere technical quibble 
that he thought that such an order should 
be communicated to him through the Superin- 
tendent of Police. There is nothing in S. 167, 
Cr. P, C., which indicates that the order either 
of detention or of release should be communi- 
cated through the Superintendent of Police. 
Under S. 496, Cr. .P. C., where a person is 
accused of non-bailable offence, the Court 
may grant bail and there is nothing 
in that section which provides that 
the order for release shall be communi- 
cated through the Superintendent of Police. 
Muhammad Yakub v. Emperor. 

39 Cr. L. J. 471 : 

177 I. C. 867 : 1938 A. L. J. 782 : 

11 R. A. 235 : 

1938 A. W. R. 471 : 

A. I. R. 1938 All. 534. 


Bench of Magistrates, trial by. 

In a Bench of Magistrates requiring the pre- 
sence of two members to form a quorum, a trial 
was begun by four Magistrates, A, B, C and 
D. On an objection taken by the accused 
that A and B were related to the complain- 
ant, the District Magistrate ordered that the 
trial should be concluded by G and D . This 
was done and the accused was convicted : Held, 
that the trial was legal; Balbhadri Bani v. 
Tribhuban Nath. 6 Cr, L. J;43 : 

3 N. L. R.67. 


^Benefit of — Exceptions — Duty of Court. 

Unlike a civil suit in which the Court is 
confined more or less to the pleading in a 
criminal case, before a conviction is recorded, 
it always has to be seen whether the proved 
or admitted facts bring the case within an 
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Charfif — F/jtlx roustiltdini; various 

ojjftires —Procedure. 

\\’iicrf* the. Kattic facts will constitute differ- 
rnl offences, tiic indictnicnl may, and ouslit 
to cliar^c each such ofTonce so as to meet 
every possi()Ie view of the case. Rut when 
only one offence has been comrnittcrl, the 
punishment must not exceed that applicable 
to the oraver offence. Khrinji Khetsi v. 
I'ntpernr. 36 Cr. L. J. 1037 : 

156 I. C, 972 : S R. S. 2. 

Charge, forum of. 

It is desirable that in the charge so much 
of tfie definition of the ofTcncc should be 
stated .as to gir’e the accused clear notice 
of the exact matter. Ditto v. Emperor. 

36 Cr. L. J. 504; 
154 I. C. I3S : 28 S. L. R. 295 : 
7 R. S. 154 : A. I. R. 1935 Sind 23. 

—Charges, number of — Wiihdraxcal, rvhen 

proper. 

It is better to have too many charges than 
to have too few, and once, a charge has 
been framed, it sliould not be dropped until 
the (inclusion of the trial, unless on the 
face of it, it is wholly inappropriate or the 
trial is open to attack on the ground of 
misjoinder or mult ifariou.sne.ss of oiiarge.s. 
Kunin Suhttdhi v. Emperor. 30 Cr. L. J. 675 ; 

116 I. C. 770 : 8 Pat. 289 : 
I. R. 1929 Pat. 338 ; 10 P. L. T. 549 : 

A. I. R. 1929 Pat. 275. 

Charge— .deeused summoned for criminal 

trespass but convicted also of assault and mischief 
—hegaUti;. 

It is open to the trying .Magistrate to con- 
vict the accused of the orfcnccs of assault 
and mischief, although they had been sum- 
moned to an.swcr a charge of criminal tres- 
pas.s onlv. Dasarath Rai v. Emperor. 

10 Cr. L. J. 557 : 
4 I. C. 352 : 36 Cal. 869. 

Charge for substantive offence —Convic- 
tion for abetment, U’galitij of. 

.An accused can be convicted for abetment 
on a charge for the substantive offence. 
P.mpaoT v. (ihulam Nabi. 29 Cr. L. J. 301 : 

107 I. C. 835 : 6 Pat. 768 : 
A. I. R. 1928 Pat. 146. 

Charge not expressly formulated — 

Conviction. 

A conviction upon a charge which was not 
exprcs'ily forimdatcd is not imjrropcr wticrc 
the facts on the charge and on which evi- 
dence was given are the same ns the facts 
ujum xvhich tlic accused could be convicted 
of the suhstantivc offence, provided that the 
accused is put to no disadvantage and would 
have lind to adduce no further evidence. 
Emperor v. Itashhrhon/ Lai. 34 Cr. L. J. 83 ; 

140 1. C. 846 : 13 P. L. T. 440 : 

I. R. 1933 Pat. 27; 
A.l.R. 1932 Pat. 302. 

Charge of homieid'—fntention. 

Hit- question of intention or knowledge 


j CRIMINAL TRIAL 

I should never be mentioned in a charge of 
j homicide. A'ga Tha Aye v. Emperor, 
i 36 Cr. L. J. 1380 ; 

158 I. C. 441 : 8 R. Rang. 169 : 

A. I. R. 1935 Rang. 299. 

I Charge — Risk of misjoinder— Separate 

i trial, necessity of— Acquittal beeausc of technical 
j difficulty. 

If there i.s any risk of a misjoinder of 
cliarges by the two accused being tried 
together, then their separate trials should be 
ordered ; but it is wrong to acquit an 
accused against whom a prima facie ease had 
been made out hj’ the prosecution evidence 
merely because of this technical difTiculty. 
A'gn Po Illtcc v. Emperor. 38 Cr. L. J. 183 ; 

166 I. C. 419 : 9 R. Rang. 253 : 

A. I. R. 1936 Rang. 474. 

Charge— Stress not laid on essential 

elements — Prejudice to accused. 

Although the wording of the bodj’ of the 
charge may cover an offence under S. 228, 
.still the accused might be prejudiced when 
no stress is laid on an essential element in 
a charge under S. 228, Penal Code, namely, 
that the Court must be sitting in a judicial 
proceeding nt the time when the insult is 
offered. Vithal v. Emperor. 38 Cr. L. J. 380 ; 

167 I. C. 378 : 9 R. N. 181 : 

I. L. R. 1937 Nag. 145 ; 

A. I. R. 1936 Nag. 275. 

Charge framed— Facts disclosing aggrav- 
ated offence— Duty of Court. 

In a criminal case, quite apart from the 
charge, whenever facts are proved constitut- 
ing an aggravated offence, that is the offence 
which must be regarded as being tried. It 
is not as though the analogy of a civil trial 
were applicable and the Magistrate is res- 
tricted to the facts set forth in the issues. 
In a criminal trial, he must be ever ready 
as the facts arc disclosed cither to alter the 
charge under S. 227 or to refer the ease 
under S. 34G, Cr. P. C, Kalluva Rozether v. 
Suppan Asari. 28 Cr, L. J. 164 ; 

99 I. C. 596 ; 25 L. W. 86 ; 

A. I. R. 1927 Mad. 307. 

Charge for. an offence triable by Sessions 

Court — Magistrate's duty to commit. 

Where a person is charged with an offence 
triable exclusively by a Court of Session 
and tlicre is some evidence to support the 
.story of the complainant, it is the duly of 
the Magistrate to commit the accused for 
trial by that Court, and not to convict him 
1 of other orfcnces immediately connected with 
I that offence and w’hich ought to have been 
! tried with it. Mozc Ati v. Emperor. 

I 21 Cr. L. J. 10 : 

i 541. C. 58 : 30 C.L.J. 132: 

i 23 C. W. N. 1031 : A. I. R. 1920 Cal. 40. 

; Chemical Examiner, evidence of 

i Duty of Court. 

It is always open to the Courts to call the 
; Chemical Examiner in the interests of justice, 
i lie does not, as a rule, give any opinion as 
to the cause of death, but merely reports 
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Benefit of doubt. 

When prosecution evidence is unsatisfactory 
and doubtful, benefit should be given to 
accused. Ujja v. Emperor.. 35 Cr. L. J. 299 : 

147 I. C. Ill : 10 O. W. N. 976 : 

6 R. O. 220 ; A. I. R. 1933 Oudh 457. 

I 

Benefit of doubt. 

Wlien there is a reasonable doubt, the 

benefit of it must be given to the prisoner. 
Sali Sheikh v. Emperor. 33 Cr. L. J. 85 : 1 

134 I. C. 1191 : 54 C. L. J. 244 : 

I. R. 1932 Cal. 71 : I 
A. I. R. 1931 Cal. 752. | 

Benefit of doubt. j 


CRIMINAL TRIAL 

becomes doubtful and the accused is entitled to 
the benefit of doubt. K.alu v, EmpetoT. 

29 Cr. L. J, 208 : 
106 I. C. 800. 

Benefit of doubt. 

Where there is no evidence to show any 
•particular part taken by the accused in a case 
and it is possible that they are named only with 
a view to rope in all the members of a family, 
the accused should be given the benefit of the 
doubt. Ram Sagar v. Emperor. 

34 Cr. L. J. 609 : 
143 I. C. 656 : 10 O. W. N. 389 : 

I. R. 1933 Oudh 188 : 
A. I. R. 1933 Oudh 123. 


Where different constructions can be placed 
on an incident consistent with the evidence 
in the case, it is right to put the 
construction that is most favourable to 
the accused, llazari v. Emperor. 

32 Cr. L. J. 851 : 

132 I. C. 270 : 8 O. W. N. 685 : 

I. R. 1931 Oudh 270 : 

A. I. R. 1931 Oudh 385. 


Benefit of doubt. 

Where it appeared that out of spite and 
because of old-standing enmity which existed 
between the deceased and the accused, the 
latter were falsely implicated in a murder, 
and for this reason, two persons named in 
the first information report were not prepared 
to support the prosecution story : Held, that 
the charge against the accused was not 
proved beyond all reasonable doubt and they 
could be given the benefit of the doubt and ac- 
quitted. Mulaim Singh v. Emperor. 

37 Cr. L. J. 986 : 

164 I. C. 422 : 9 R. O. 70 : 

1936 O. W. N. 838: 

1936 O. L. R. 449. 


Benefit of doubt. 

Where it is doubtful whether the accused 
was at all present at the scene and there arc 
discrepancies in prosecution evidence, benefit 
of doubt must be given to the accused. 
Mohammad, son of Shadbad v. Emperor. 

A. I. R. 1923 Lah. 195. 


Benefit o f doubt. 

Where it is shown that the guilt of the 
accused is so probable that a_ prudent man 
ought to act upon the supposition that he is 
guilty, the accused should not be given merely 
the benefit of the doubt but must be 
acquitted ns absolutely innocent. Emperor 
V. Nogendra Nath Sen Gupta. 

16 Cr. L. J. 576 
30 1. C. 128 : 21 C. L. J. 396 
19 C. W. N. 923 
A. I. R. 1916 Cal. 524. 


— Benefit of doubt. 

Where the prosecution and the defence wit- 
nesses, between whom there is not much to 
choose, make two divergent statements about 
one and the same incident, the matter 


Benefit of doubt — Appellate Court, duly 

of. 

Where there is a doubt, the accused person 
must receive the benefit of the doubt and not 
the lower Court’s finding. Gur Charan v. Em- 
peror. 28 Cr. L. J. 688 : 

103 I. C. 416 : 1 Luck. Cas. 190 ; 

A. I. R. 1927 Oudh 611. 

Benefit of doubt — Burden of proof. 

In all criminal cases the innocence of the 
accused person must be presumed ; and the 
burden lies upon the prosecution of completely 
rebutting that presumption. If after the con- 
sideration of the whole evidence any doubt 
is felt by the Court as to the guilt of the 
accused, he is entitled to the benefit of that 
doubt. Deputy Legal Beniembraneer, Bihar and 
Orissa v. Matukdhari Singh. 17 Cr. L. J. 9 : 

32 I. C. 137 : 20 C. W. N. 128 : 

A. I. R. 1917 Cal. 687. 

Benefit of doubt — Charge, proof of — 

Liability for act of agent. 

An important principle of Criminal Law is 
that the guilt of an accused person must not 
only be proved beyond any reasonable doubt 
but that it must be proved strictly in accord- 
ance with the law. An accused person is on 
his trial in respect of a particular charge 
and to import matters into the trials not 
relevant to the charge is equivalent to trying 
him as to matters on which he has no oppor- 
tunity to defend himself. Bishambhar Nath 
Bajpai v. Emperor. 26 Cr. L. J. 1042 : 

87 I. C. 962 : A. I. R. 1925 Oudh 676. 

Benefit of doubt — Murder case. 

In a murder case where all evidence except 
the slatcment of one witness has to be rejected, 
the accused should not be convicted on the 
solitary statement of this witness but should 
be Given the benefit of doubt. Nina v. Emperor: 

37 Cr. L. J. 1029 : 

164 I. C. 1056 : 38 P. L. R. 274 : 

9 R. L. 188 : A. 1. R. 1936 Lah. 778. 

Benefit of doubt— Murder charge— Con- 
duct of accused suspicious— Motive lacking— Evi- 
dence, not convincing. 

In a charge for murder by poisoning, the 
accused’s conduct on the day of crime was 
suspicious, but motive was lacking. The evi- 
dence of the poison-vendor i,was also not 
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conviction, it should be incompatible with 
any reasonable hypothesis than that of the 
accused’s guilt. Emperor v. Ismail Kkadirsab. 

29 Cr. L. J. 403 .* 
108 I. C; 501 ; 30 Bom.’ L.' R. 33 o': 
52 Bom. 385 : A. I. R. 1928 Bom. 130. 

Circumslaniial evidence, value o/. 

Circumstantial evidence may be and frequent- 
ly is, more cogent than the evidence of 
eye-witnesses. Tidsi Gangota v. Emperor. 

34 Cr. L. J. 395 ; 
142 I. C. 613 (2) : 14 P. L. T. 96 : 
I. R. 1933 Pat. 165 : A. I. R. 1933 Pat. 180. 

Civil Court judgment — Duty of 

Criminal Courts, 

A Criminal Court should not, except for 
very exceptional and cogent reasons, go 
behind the findings of a Civil Court which 
has been arrived at on the merits. Suraj 
Bhan v. Emperor. 31 Cr. L. J. 48 : 

120 I. C. 186 : 31 P. L. R. 60 : 
A. I. R. 1930 Lah. 62. 

Civil dispute. 

There is no ground for making a criminal 
charge against a person against whom there 
is a civil claim, and to use the Criminal 
Courts for enforcing a civil claim is highly 
improper. Msl. Sudeshara v. Emperor. 

35 Cr. L. J. 224 (1) : 
146 I. C. 904 : 55 All. 562 : 6 R. A. 374 : 

A. I. R. 1933 All. 818. 

Civil dispute. 

Where the order of Civil Court has deter- 
mined the rights as between the parties, it 
is not open to the Criminal Court to 
adjudicate upon them again. Osman v. 
Emperor. 37 Cr. L. J. 495 : 

166 I. C. 647 (a) : 61 C. L. J. 586 ; 8 R. C. 539 : 

A. I. R. 1936 Cal. 124. 

Civil rights, decisio7i of. 

A Criminal Court is not competent to 
decide the civil rights of the parties. Ram 
Bali v. Emperor. 38 Cr. L. J. 147 ; 

160 I. C. 219 : 1936 O. L. R. 727 : 9 R. O. 293 ; 
1937 O. W. N. 34 : A. I. R. 1937 Oudh 207. 

Commencement —Ojfjr cnee punishable 

with death or transportation for life — Trial, when 
commences. 

Where an accused person is charged with an 
offence punishable with death or transportation 
for life, his trial really commences when 
the case is proceeded with in the Sessions 
Court. The inquiry before the Committing 
Magistrate is of a preliminary nature and 
therefore there could be no objection to 
the case being referred to a Council of 
Elders without moving the Court to stay its 
hand. Minha v. Emperor. 39 Cr. L. T. 294 • 
173 I. C. 325 ; 10 R. S. 201 : 32 S. L. R. 129 i 

A. I. R. 1938 Sind 9. 

^ Commission for cross-examination 

— Complainant twice present — Inability to be 
present again due to reasons of health— Oerti- 
ficale of doctors, complainant entitled to commis- 
sion. . . I 
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It is always better that the complainant 
attends in person rather than that he should 
be examined on commission, but where he 
has already appeared twice for cross- 
examination and his condition is clearly bad 
and it has been certified by doctors that he 
must have undisturbed rest, and if complete 
rest and treatment are taken, there is every 
possibility of his recovery within the next 
three or four months, commission should 
be issued for his cross-examination especially 
when it appears that the opposition to this 
commission is caused not by a legitimate 
objection to its being issued, but by a desire 
to delaj' the case. H. Guha v. R. R. Chanda. 

38 Cr. L. J. 875 : 

170 I. C. 238 : 10 R. Rang. 67 : 

A. I. R. 1937 Rang. 231. 

Commitment — Accused stealing water- 
melons and inflicting injury— Injury, not fatal— 
Commitment, propriety of. 

Where the accused while stealing water- 
melons worth about six annas, inflicted an 
injury, the mere fact that the injury might 
have been fatal when in fact it is not so, is not 
enough by itself to commit the accused to 
Sessions. A case should be considered from 
the point of view, not of what injury might 
have been inflicted but what injury was in 
fact inflicted. Emperor v. TEnroo. 

39 Cr. L.J. 507: 
1741, C. 920: 10R.S.271: 

A. I. R. 1938 Sind 79. 

Commitment — Charges under Ss. 449, 

296, 302. 

Where the accused were charged under 
Ss, 449, 29G and 302, Penal Code, and the 
Sessions Judge, as regards the charges under 
Ss. 440 and 390 against accused neither 
cancelled these charges nor took up the 
trial of them nor gave any reasons for 
so doing : Held, that he ought to have 
recorded some order in respect of those 
charges and should not have left them in the 
air. He was not competent (under S. 215) 
to quash the commitment though he could 
(under S. 240) stay the trial of some charges 
or allow them to be withdrawn on conviction 
being had on the murder charge, in that case 
the consequences set forth in S, 240 would 
follow in the event of the conviction being set 
aside. If his intention was to %vithdraw 
the charges, it would be “premature” to do 
so. Emperor v, Sadasibo Majhi. 

39 Cr. L. J. 997 : 

178 I. C. 130 : 11 R. P. 215 : 

19 P. L, T. 801 : 5 B. R, S3 : 

A. I. R. 1939 Pat. 35. 

Commitment — Nose-cutting cases. 

It cannot be said that nose-cutting cases 
should, ns a matter of course, be committed 
to the Court of Session for trial, although the 
Magistrate should always consider whether he 
ought not to commit. Ismail Umar v. Emperor. 

39 Cr. L. J. 928 ; 

177 I. C, 647 : 11 R. B. Ill : 

40 Bom. L. R. 832 ; 

A. I.R. 1938 Bom. 430. 
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the accused or any evidence tendered by him. 
A. li. Mannel v. Emperor. 36 Cr. L. J. 1462 : 

158 I. C. 791 : 39 C. W. N. 1303 ; 
8 R. C. 217 : A. I. R. 1935 Cal. 678. 

Burden of proof. 

Prosecution should prove ingredients of offence 
— DifFiculty is no ground for exemption from 
such duty. Shahzad Khan v. Emperor. 

34 Cr. L. J. 912 ; 
144 I. C. 857 : 14 P. L. T. 679 : 

6 R. P. 134 : A. I. R. 1933 Pat. 513. 

Burden of proof. 

The burden of establishing the guilt of the 
accused is throughout on the prosecution and 
they must prove every link in the chain of 
evidence against him, from the beginning to 
the end. Hayal v. Emperor. 

33 Cr. L.J. 411 : 
137 I. C. 59 ; 33 P. L. R. 23 : 

I. R. 1932 Lah. 291 : A. I. R. 1932 Lah. 243. 

Burden of proof. 

The burden of proof in a criminal trial 
remains at all times upon the prosecution, and 
it is only shifted upon the accused in so far as 
an accused person may set up the existence 
of circumstances bringing his case within any 
of the general c.xceptions in the Penal Code, or 
within any special exception or proviso con- 
tained in any other part of the same Code. 
Binda v. Emperor. 35 Cr. L. J. 1489 : 

152 I. C. 85 : 11 O. W. N. 1224 : 

7 R. O. 177 ; A. I. R. 1934 Oudh 485. 

Burden of proof. | 

The onus of proving grave and sudden pro- 
vocation lies on the accused. Umar Khan v. 
Emperor. 33 Cr. L. J. 186 : 

135 I. C. 666:32 P.L. R. 804: 
I. R. 1932 Lah. 122 : A. I. R. 1932 Lah. 11. 

Burden of ptoof. 

The principle that if a person is injured in a 
fight, the burden of proving the right of private 
defence alwaj’s lies on him comes perilously 
near, if it docs not actually amount to saying 
that it is an offence to be hit or injured. 
Ahmad Shcr v. Emperor. 32 Cr. L. J. 868 : I 
132 I. C. 381 : I. R. 1931 Lah. 573 : 

A. I. R. 1931 Lah. 513. 

Burden of proof. 

Though as a general rule it is the duty of the 
accused to make out a case of self-defence, 
the Court has to look into the facts and circum- 
stances of each case. Banta Singh v. Emperor. 

34 Cr. L. T. 318 ; 
142 I. C. 20 : 34 P. L. R. 349 : 

I. R. 1933 Lah. 171 : A. 1. R. 1933 Lah. 232. 

Burden of proof. 

Accused not under obligation to suggest any 
other way in which deceased died — Limits to 
the proposition, stated. Balan Lai v. Emperor. 

35 Cr. L. J. 45 ; 
146 I. C 381 : 10 O. W. N. 557 : 

8 Luck, 570 : 6 R. O. 107 : 
A. I. R, 1933 Oudh 333. 

■ Burden of proof— Conmelion based on 
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probability, legality of — Complainant, nneorro- 
borted statement of, whether sufficient. 

An accused person should not be convicted 
upon the uncorroborated statement of the eom- 
plainant that he saw the accused committing 
the offence with which he is charged. In a 
criminal trial, the case of the prosecution 
cannot gain any strength on account of the 
weakness or improbability of the defence 
theory, and in order to obtain a conviction, 
tliere must be a definite, positive and certain 
finding that the case for the prosecution, as 
alleged, is proved and that the offence has been 
brought home to the accused. In a criminal 
case the accused cannot be convicted upon 
the prosecution case being more probable than 
that of the defence. Ram Sunder Sahay v. Em- 
peror. 20 Cr. L. J. 253 : 

49 I. C. 925 : 1 P. L. T. 115 : 

A. I.R. 1920 Pat. 553. 

Burden of proof — Defence false — Burden 

still lies on prosecution, 

A conviction should not be based upon the 
failure of the accused, to make good their 
defence. Even if a defence is plapably false, 
the burden still rests upon the prosecution, 
which must establish beyond reasonable doubt 
that no other alternative, than the truth of 
the prosecution ease will explain the facts. 
K. V. Ramaswami Naick v. Rangaswami 
Chctliar. 39 Cr. L. J. 144 ; 

172 1. C. 501 ; 1937 M. W. N. 733 : 
10 R. M. 457 : 47 L. W. 140 : 

A. I. R. 1937 Mad. 968. 

Burden of proof — Duty of prosecution — 

Acquittal of persons not before High Court, lega- 
lity of. 

An area of 1,100 bighas of land was attached 
and the petitioners along with certain boys 
were charged with having cut jhalasi within 
that area. It was established in evidence that 
prior to the date of the occurrence, the peti- 
tioners had obtained delivery of possession, 
of a portion of the attached area extending 
to 345 bighas. The Courts below assumed that 
unless the accused proved that they cut from 
within the area of the 345 bighas, they must 
be held to have committed theft and convicted 
the accused. The boys were released after 
admonition under S. 562-A of the Cr. P. C. : 
Held, (1) the conviction was wrong inas- 
much as the burden of proving that the area 
from which the jhalasi was cut was not within 
the area of 345 bighas in the possession of the 
petitioners was on the prosecution and the 
prosecution had failed to discharge that 
burden ; (2) that the High Court had jurisdic- 
tion, in the circumstances, to set aside the 
conviction of the boys also even though they 
were not before the High Court. Tulsi Mahto 
v. Emperor. 29 Cr. L. J. 259 : 

107 1. C. 529 : A. I. R. 1928 Pat. 249. 

Burden of proof— Exceptions— Accused, 

if can discharge burden by relying on facts 
brought out in case, even if not expressly relted on 
by him in his slatcmcnf. 

In a criminal case the burden is on the 
accused to prove an exception but he may do 
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Complaint — Complainant’s right to pro- 
duce evidence, limitaiions.on. 

A person bringing a complaint in a Criminal 
Court is entitled to produce evidence in support 
of It subject only to two conditions, viz., (a) 
that the facts alleged constitute an offence and 
(jb) that there are no circumstances apparent 
on the examination of the complainant, such 
as to justify 'the Court in coming to the con- 
clusion that the complaint is false. Muhammad 
Salamat-ul-Lah v. Lala Sital Prasad. 

8 Cr. L. J. 342 : 

11 O. C. 261. 

— i Complaint on behalf of Cantonment 

Board — Executive Officer not filing his authority 
roith complaint — Trial whether vitiated — Crimi- 
nal Procedure Code, S. S37, 

Failure on the part of the Executive Officer 
of a Cantonment Board to file with the com- 
plaint the authority entitling him to lodge the 
complaint is a mere irregularity curable under 
S. 537, Cr. P. C., where in fact he is authorised 
to file the complaint. Khushal Chand v. Em- 
peror, 29 Cr. L. J. 822 : 

111 I. C. 326 : A. I R. 192P Lah. 946. 

Complaint— Magistrate doubtful regard- 
ing allegations in complaint — Procedure. 

If the Magistrate has any doubt as to the 
truth of the allegations in the petition of 
complaint as supported by the solemn affir- 
mation of the petitioner, he ought to record 
an order to that effect in the order sheet, so 
that the superior Courts may be satisfied that 
the Magistrate had any justification whatever 
in refusing to issue summons to the accused as 
required by law. Mukti Narayan Gir v. Empe- 
ror. 41 Cr. L. J. 349 : 

186 I. C. 627 : 20 P. L. T. 947 ; 

6 B. R. 377 : 12 R. P. 534 : 

A. I. R. 1940 Pat. 97. 

Complaint— Power of Court to dismiss 

without inquiry. 

It is only in very rare cases that the Court 
will be justified in throwing out a complaint 
without giving an oppurtunity to the complain- 
ant to substantiate his allegations, but in 
certain cases, it is the duty of the Court to 
protect the accused from unnecessary harass- 
jnent and worry. G. A. St. George v. JJma 
Dult Sharma. 40 Cr. L. J. 917 ; 

184 I. C. 313 : 12 R. A. 217 : 

1939 A. L. J. 574 : 

I. L. R. 1939 All. 851 : 

A. I. R. 1939 All. 602. 

Complaint — Referred charge-sheet by 

Police — Private complaint to Magistrate— No 
orders on complaint — Order on charge-sheet, whe- 
ther disposal of complaint. 

Where on a referred charge-sheet a person 
filed a complaint ,of his own before a Magis- 
trate, but though orders were passed on the 
referred charge-sheet, no orders were passed on 
the complaint : Held, that the complaint had 
not been disposed of in a legal manner and 
must be regarded as being still pending. 
Hameed Sahib v. Abdul Khadir Sahib. 

31 Cr. L. J. 462 : 

123 I. C. 11 : 1929 M. W. N. 503 : 

A. 1. R. 1929 Mad. 849. 


CRIMINAL TRIAL 

Complaint cases, nature of — Rights of 

complainant: 

Though it cannot be said that a complainant 
has no rights whatever in a criminal matter, 

1 yet it is a common mistake to suppose that 
criminal cases based upon complaints are in the 
nature of private suits between private parties. 
Too much cannot be made of the alleged rights 
of a complainant . If a complainant is really 
anxious to get compensation for some private 
wrong, his proper procedure is to file a suit in 
the Civil Court for damages. It can hardly 
be said that a private complainant is wronged 
if an accused person is discharged or acquitted. 
Kamni Begam v. Bashir ul-Zaman Khan. 

37 Cr. L. J. 1100 : 
165 I, C. 20 ; 1936 A. L. J. 975 : 
9 R. A. 242 : 1936 A. W. R. 838 : 

A. I. R. 1936 All. 695, 

Complicated questions of rights— 

Duty of Criminal Courts. 

A Criminal Court is not an appropriate 
tribunal to decide complicated questions re- 
lating to rights of property, such as game-birds 
between landlord and tenant. Advocate- 
General, Orissa v. Bhikhari Charan Mahanti. 

41 Cr. L. J. 509; 
187 I. C. 825 ; 6 B. R. 550 ; 
12 R. P. 655 : A. I. R. 1940 Pat. 588. 

: Complicated ' questions of title — Pro- 
cedure. 

It is outside the province of a Criminal Court 
to decide a complicated question of title ; the 
question should be left for determination by a 
Civil Court. Bhim Bahadur Singh v. Emperor. 

21 Cr. L. J. 374 ; 
55 I. C. 854 : 1 P. L. T. 121 : 
2 U. P. L. R. Pat. S3 : A. I. R. 1922 Pat. 265. 

— Compounding of offence — Refusal of 

permission — Revision — Power of High Court. 

The High Court may, in revision, grant per- 
mission to compound an offence and acquit 
the accused where such permission has been 
wrongly withheld by the lower Appellate 
Court. Titan Pramanik v. Chintan Pramanik. 

30 Cr. L. J. 484; 
115 I. C. 528 : 55 Cal. 1190 : 
I. R. 1929 Cal. 384 : A. I. R. 1929 Cal. 96. 

Coraptomise— Complaint— Defamatory. 

allegations —Separate complaints. 

Where an application made by certain 
persons to the Police against a certain person 
contains defamatory matter against such 
person and his minor daughter, both the 
father and his daughter have a right to seek 
redress, therefor, in Civil and Criminal 
Courts and can, therefore, file separate com- 
plaints and a compromise and acquittal of the 
accused in father’s complaint is no bar to the 
complaint by the daughter as the complaint by 
the father, although on the same facts could 
not have been filed on behalf of the minor 
daughter or compromised without the Court’s 
permission. Harbdns Kaur v. Lahari Ram. 

40 Cr. L. J. 131 : 
178 I. C. 791 : 11 R. L. 499 : 
A. I. R. 1938 Lah. 739. 
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reasonable 

Hst MnTnr’Q’ ?n- cnactcd in the 

last line of S. 10;, does not arise at all. The 

iMiuiVM ^ prosecution to establish the 
^ accused beyond reasonable doubt, 
and If upon a review of all the materials on 
the record there appears a reasonable doubt as 
to whether the ease falls within any exception, 
the prosecution has failed to discharge that 
burden, and the accused must be acquitted or 
convicted only of the minor offence, as the case 
may be. EmpcTor v. U Dmnapaia. (F. B.) 

38 Cr. L. J. 524 : 
168 I. C. 193 : 14 Rang. 666 : 
9 R. Rang. 340 : A. 1. R. 1937 Rang. 83. 

Burden of proof of explaining circtm- 

sfanccs. 

Unless an incriminating circumstance is 
proved by the prosecution to exist against an 
accused person, he should not be called upon 
to explain away its e.xistence. Shnmlal v. 
Emperor. 31Cr. L. I. 15: 

120 L C 210 ; A. I. R. 1929 Nag. 350. 

-Burden on prosecution — Shifting of 


burden. 


In a criminal case, the onus is on the prosecu- 
tion to prove the guilt of the accused beyond 
doubt. It is wrong to suppose that in a 
criminal case the burden is, in some cases, 
shifted to tlic accused, flori Lai v. Emperor. 

35 Cr, L. J, 621 
148 I. C. 141 : 1933 A. L. J. 1534 
56 All. 250 : 6 R. A. 649 
A. I. R. 1933 All. 893. 

Capital charge — Defence of accused. 

When an accused appears before a Judge on 
a capital charge, he ought not to be allowed 
to go undefended, the custom being for the 
.Tudge to appoint or request any member of the 
Bar to conduct the defence of the accused. 
Emperor v. Mohar AU Sheikh. 

16 Cr. L. J. 481 : 
29 I. C. 321 : 19 C. W. N. 556 : 
21 C. L. J. 495 : A. I. R. 1916 Cal. 79. 

Case under Arms Act— Relevant evi- 
dence. 

Tlic evidence of witnesses and the committal 
order in a dacoity case arc irrelevant and in- 
admissible in a trial under the Arms Act. 
Nga Tha Ku v. Emperor. 

^ 17 Cr. L.J. 512: 

36 I. C. 480 : A. I. R. 1917 L. Bur. 112. 


-Charge. 


A man should not be charged, tried and 
convicted without being heard in his defence. 
The High Court will not use any power that 
they have as an Appellate Court to substitute 
n new charge against him and convict him or 
that case. Emperor v. Bhawam Prasad BhaUa- 

charicc (S. B.) 36 Cr. L. J. 1275 ; 

citarjcc. (s. 157 j. c. 1070 ; 62 Cal. 433 : 

39 C. W. N. 334 : 8 R. C. 153 : 
A. I.R. 1935 Cal. 561. 


CRIMINAL TRIAL 


-Charge. 


Multifarious and indefinite charge — undesira- 
bility of, pointed out. Ditto v. Emperor. 

36 Cr. L.J. 504: 
154 I. C, 138 : 28 S. L. R. 295 : 
7 R. S. 154 : A. 1. R. 1935 Sind 23. 


Charge, addition of — Legality. 

In the trial of a eharge of bribery, the 
Magistrate at first framed a charge under 
S. 1C5, Penal Code, but at a subsequent and 
much later stage, added a charge under S. 161. 
On the addition of the charge, the accused 
was given an opportunity of re-calling the 
witnesses and he actually did re-call some of 
them : Held, that the accused was in no 
way prejudiced by the addition of the charge 
and that the proceedings of the Magistrate 
were in no sense void or without jurisdiction. 
Girdhari Lai v. Emperor. 

12 Cr.L.J.217; 

10 I. C. 156 : 11 P. R. 1911 Cr. : 

32 P. W. R. 1911 Cr. : 146 P. L. R. 1911. 


-Charge. 


Charge solely under Ss. 457 and 380, Penal 
Code— No alternative charge under S. 411, 
Penal Code— No mention of S. 411 even in 
charge to jury : Held omission prejudices 
accused. Mannthalanan v. Emperor. 

36 Cr. L.J. 633 
155 I. C. 74 : 1934 M. W. N. 1140 
67 M, L. J. 693 : 40 L. W. 1873 
50 Mad. 86 : 7 R. M. 544 
A. I. R. 1934 Mad. 721. 

-Charge— Discovery of offence more 


serious than one complained of— Court’s duty to 
charge with aggravated offence. 

It is the duty of the Magistrate to see what 
offence has been committed, if any, and if any 
offence more aggravated than the one complain- 
ed of is discovered, it is no less his duty to 
charge the accused person with the more aggra- 
vated offence. Mangal Sen v. Emperor. 

30 Cr. L. J. 957 ; 

118 I. C. 653 : 1. R. 1929 Lah. 813 : 

A. I. R. 1929 Lah. 838. 

-Charge— Dropping of. 


Once a charge has been framed, it should not 
be dropped until the conclusion of the trial, 
unless on the face of it, it is wholly inappropri- 
ate or the trial is open to attack on the ground 
of misjoinder or multifariousness of charges. 
Emperor v. Sadasibo Majhi. 39 Cr. L. J. 997 ‘ 
178 I. C. 130 : 11 R. P. 215 
19 P. L. T. 801 ; 5 B, R. 53 
A. I. R. 1939 Pat. 35 

-Charge, error in— Effect . 


Where the facts constituting the offence 
were clearly stated and accused knew what 
the charge lie would have to meet was, the 
mere fact that there was a mistake in the 
number of the section under which he was 
charged, will not invalidate conviction. H, B, 
Spier. s v, Johi-ud-Din. 

^ 138 I. C. 98 : 36 C. W. N. 246 (2) 

59 Cal. 113 : 1. R. 1932 Cal. 419 
A. I. R. 1932 Cal. 461. 
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Confession. 

Although it is not safe to rely on a retracted 
confession "where there is no corroborative 
e"vidence, yet this is not a hard and fast rule. 
Each case depends on its o'wn circumstances. 
Mongol Singh v. Emperor. 36 Cr. L. J. 287 : 

153 I. C. 121 ; 35 P. L. R. 349 : 

7 R. L. 381. 

Confession. 

An extra-judicial confession alleged to have 
been made by the accused to a lambardar and 
a sufedposh is inadmissible in evidence. Mustafa 
V. Emperor. 36 Cr. L. J. 304 : 

153 I. C. 203 : 35 P. L. R. 359 : 

7 R. L. 399 (1). 

Confession. 

Classes of confessions and -weight to be attach- 
ed to each class defined. Bakhshan v. Emperor. 

37 Cr. L. J. 432 : 
161 1. C. 339 : 16 Lab. 912 : 
37 P. L. R. 869 : 8 R. L. 721 : 
A. I. R. 1936 Lab. 247. 

Confession . 

Confession can be recorded in any place other 
than Court. Maung Tha Ka Do v. Em- 
peror. 37 Cr. L. J. 280 ; 

160 I. C. 292 : 8 R. Rang. 363 : 
A. I. R. 1935 Rang. 491. 

Confession. 

Confession made to persons taking part in 
investigation — Contradictory and discrepant 
statements by such persons— Even if confession 
is not barred under S. 26, Evidence Act, it 
should be corroborated — Existence of slight 
motive is not sufficient for corroboration. 
Allah Ditto v. Emperor. 35 Cr. L. J. 623 : 

148 I. C. 205 : 35 P. L. R. 335 ; 
6 R. L. 514 ; A. I. R. 1934 Lab. 8. 

Confession. 

Confession not extorted — Absence of other 
e"vidence against confessing accused — Confession 
retracted — It can be relied upon against him. 
Jahangiri Lai v. Emperor. 35 Cr. L. J. 1180 : 

150 I. C. 1056 : 7 R. L. 58 : 
A. I. R. 1935 Lab. 230. 

Confession. 

Confession should either be accepted or re- 
jected as a "whole. Banta Singh v. Emperor. 

34 Cr. L. J. 318 : 
142 I. C. 20 ; 34 P. L. B. 349 : 
I. R. 1933 Lab. 171 : A. I. R. 1933 Lab. 232. 

Confession. 


Every statement made to the Police by an 
accused person is not a confession and state- 
ments which are not of an incriminatory nature 
are admissible. The crucial question is what 
use does the prosecution attempt to make of 
the accused’s statement. Misri v. Emperor. 

35 Cr. L. J. 1332 : 

151 1. C. 437 ; 7 R. S. 52 : 

A. I. R. 1934 Sind 100. 


— Confession. 

Identity of confessing person not proved — 


CRIMINAL TRIAL 

Circumstances showing accused made it : Held, 
that inference could be drawn that accused 
made it. Jahangiri Lai v. Emperor. 

35 Cr. L. J. 1180 ; 

150 I. C. 1056 : 7 R. L. 58 : 

A. I. R. 1935 Lab. 230. 

Confession, 

If confession is voluntary and not under in- 
ducement, legally conviction can be based on it 
but when it is retracted, Court expects corro- 
boration. E. Marlin v. Emperor. 

35 Cr. L. J. 1453 ; 

151 I. C. 924 : 7 R. L. 225 : 

A. I. R. 1934 Lab. 89. 


Confession. 

In absence of undue influence, confession 
should not be rejected solely on technical 
grounds. Naubat Singh v. Emperor. 

36 Cr. L. J. 1139 .• 
157 I. C. 354 : 8 R. A. 179 : 
1935 A. W.R. 801 : A. I. R. 1935 All. 653. 

Confession. 

It is impossible to lay down any hard and 
fast rule as to the amount of weight to be 
attached to a particular confession. This is 
a matter for the Court to decide in each 
case on consideration of the cumulative efiect 
of the entire evidence in the case. Bakhshan 
V. Emperor. 37 Cr. L. J. 432 ; 

161 I. C. 339 : 16 Lab. 912 : 
37 P. L. R. 869 : 8 R. L. 721 : 
A. I. R. 1936 Lab. 247. 

Confession. 

It must be accepted or rejected as a whole. 
Court cannot accept only the inculpatory 
element while rejecting- the exculpatory ele- 
ment as incredible. Mohammad Shafi v. Em- 
peror. 36 Cr. L, J. 281 ; 

153 I. C. 19 (1) : 35 P. L. R. 659 ; 
7 R. L. 372 : A. I. R. 1934 Lab. 620. 

Confession. 

Retracted confession must be corroborated by 
reliable evidence. Shangara Bam v. Emperor. 

33 Cr. L. J. 935 ; 
140 I. C. 194 : 33 P. L. R. 691 : 

I. R. 1932 Lab. 695 : 
A. I. R. 1932 Lab. 557. 

Confession. 

The confessional statements as also the ex- 
culpatory statements have to be" taken into 
consideration along with the other evidence 
in the case. Narain Chandra Bistoas v. Em- 
peror. 37 Cr. L. J. 445 : 

161 1. C. 289 : 63 C. L. J. 191 : 
8 B. C. 508 : A. 1. B. 1936 Cal. 101. 

Confession. 

The Court will look with suspicion on con- 
fessions obtained where the accused has been 
^so confined that interviews -with Counsel or 
friends or both have been evaded. Jahangiri 
Lai V. Emperor. 35 Cr. L. J. 1180 : 

150 I. C. 1056 : 7 R. L. 58 : 
A. I. R. 1935 Lab. 230. 
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the result of the chemical examination. It 
is for the Court to determine the cause of 
death. Aishan Bibi v. Emperor. 

36Cr. L.J. 11: 
152 I. C. 206 ; 15 Lah. 310 : 
36 P. L. R. 67 : 7 R. L. 263 : 
A. I. R. 1934 Lah. 150, 
^Circumstantial evidence. 

Circumstantial evidence must be such as 
would unmistakably lead to the inference of 
guilt and he reasonably inconsistent with 
any theory about the innocence of the 
accused. Gaya Prasad v. Emperor. 

32 Cr. L. J. 1184 : 
134 I. C. 401 ; 8 O, W. N. S17 : 
6 Luck. 668 : I. R. 1931 Oudh 353. 

Circumstantial evidence. 

Circumstantial evidence to base con%'iction 
should be conclusive. Sitaram Sao v. Emperor. 

35 Cr. L. J. 82 ; 
146 I. C. 481 : 6 R. P, 268 : 
A. I. R. 1933 Pat. 606. 


v^RuviuNAJu trial 

Circumsfanfial evidence. 

Recovery of blood-stained articles fmm 
accused’s house is valuable to corroborate 
other evidence. It is not by itself sufficient 
to prove the case for the Crown. Dhunda 
V. Emperor. 37 Cr L T Kn-xn\ 

161 I C. 884 : 38 P. L. R. 15*: 16 lS 9?S 1 
8 R. L. 810 (2) : A. I. R. 1936 Lah. 335. 
Circumstantial evidence. 


To justify conviction, it must be reasonably 
inconsistent with theory of accused’s 
innocence. Nankan v. Emperor. 

35 Cr. L. 286 ; 

147 I. C. 106 : 10 O. W. N. 1213 : 6 R. O. 224, 

Circumstantial evidence. 

Where prosecution story is untrue and 
defence story is made out and supported 
by circumstantial evidence, accused should 
be acquitted. Debi liam v. Emperor. 

36 Cr. L. J. 1149 : 
157 I. C. 524 : 8 R. A. 199. 

Circumstantial evidence. 


: Circumstantial evidence. 

However strong the moral certainty ns to 
the guilt of a person may be, he ought not 
to be convicted without sufficient evidence 
connecting him with the offence. Therefore, 
a conviction cannot be based on circumstantial 
evidence unless and until all the inferences to 
be drawn from the whole history of the case 
point so strongly to the commission of the 
crime by the accused that the defence theory 
appears in the face of it impossible or highly 
improbable. Bahali v. Emperor. 

26 Cr. L. J. 161 : 
83 1 . C. 721 : A. I. R. 1923 Lah. 488. 

-Circumstantial evidence. 

In a case depending on circumstantial 
evidence of acts capable of an innocent 
interpretation should be so interpreted and 
evidence of good character of the accused 
is relevant. Major Robert Stuart Wanchope 
V. Emperor. 35 Cr. L. J. 156 ; 

146 I. C. 767 ; 58 C. L. J. 405 ; 
38 C. W. N. 187 : 6 R. C. 257 : 
A. I. R. 1933 Cal. 800. 

Circumstantial evidence. 

In cases based on circumstantial evidence 
in order to justify the inference of guilt, the 
inculpatory facts must be incompatible with 
the innocence of the accused and incapable 
of explanation upon any other reasonable 
hypothesis than that of their guilt. 
Hawaldar Singh v. Emperor. 33 Cr. L. J. 379 : 

137 I. C. 63 : 9 O. W. N. 170 : 
I. R. 1932 Oudh 199 : A. I. R. 1932 Oudh 324. 

Circumstantial evidence. 

In order to justify the inference of guilt, 
the circumstantial evidence must be incompa- 
tible with the innocence of the accused and 
incapable of explanation upon any other 
reasonable hypothesis than that of his guilt. 
Mustafa V. Emperor. 36 Cr. L. J. 304 : 

153 I. C. 203 : 35 P. L. R. 359 : 7 R. L. 399 (!)• 


Where the circumstantial evidence in a 
case considered in conjunction with the oral 
evidence of the principal witnesses is not 
inconsistent with the innocence of the 
accused, conviction is not proper. Nawab 
Khan v. Emperor. 35 Cr. L, J. 476 ; 

147 I. C. 572 : 35 P. L. R. 132 : 6 R, Pesh. 34 ; 

A. I. R. 1933 Pesh. 94. 


Circumslanlial evidence. 

Where the conviction of the accused rests 
on purely circumstantial evidence and there 
ire no witnesses to the crime, the circum- 
stantial evidence requires careful scrutiny. 
Lallu Rahim Mirasi v. Emperor. 

35 Cr. L. J. 615 : 
148 I. C. 164 : 6 R. L. 509 (1) : 

A. I. R. 1934 Lah. 10. 

Circumstantial evidence — Benefit of 

doubt. 

In a criminal case, where a set of circum- 
stantial evidence is capable of two 
constructions, one in favour of the accused 
and one against him, he should be entitled 
to the benefit of the doubt. Emperor v. 

Eddula Venkata Subba Beddi. r 

33 Cr. L. J. 51 (2) 

134 1 C. 1143 : 34 L. W. 128 ; 61 M. L. J. 608 
1931 M. W. N. 1177 : 54 Mad. 931 
I. R. 1932 Mad. 7 : A. I. R. 1931 Mad. 689. 

Circumslanlial evidence — Conviction, 

It is an axiom that in the case of 
prLumptive evidence in order to justify the 
fnference of guilt, the inculpating facts 
must be incompatible with the innocence of 
Se accused and incapable of explanation 
iinon any other reasonable hypothesis than 
E ot 4 guilt. Feeze V. ^ ^ 

125 I. C. 381 : A. I. R- 1930 Lah. 659. 

Circumstantial evidence— Conviction. 

The ordinary rule in a case of circumstantial 
evidence is that, in order to justify 
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made, is not admissible in evidence. JDaulat 
Ram V. Emperor. 35 Cr. L. J. 10 ; 

146 I. C. 465 ; 10 O. W. N. 466 ; 
8 Luck. 518 : 6 R. 0. 129 : 
A. I. R. 1933 Oudh 315. 

Confession — Admissibility. 

Where a confession is made merely in the 
hope of securing a pardon, that fact, by itself, 
■svould not make the confession inadmissible. 
Nanak Chand v. Emperor. 32 Cr. L. J. 1036 : 

133 I. C. 545 : 32 P. L. R. 792 : 
I. R. 1931 Lab. 785 ; A. I. R. 1932 Lah. 73. 

Confession — Admissibility — Confession 

made to chowkidar appointed. 

A village choiokidar appointed under North- 
Western Province Village and Road Police 
Act, 1873, is a Police Officer within the words 
of S. 25, Evidence Act, and consequently a 
confession made to him is inadmissible in 
evidence. Deokinandan v. Emperor. (F. B.l 

38 Cr. L. J. 40 : 
165 I. C. 701 : 1936 A. L. J. 999 : 
9 R. A. 305 ; I. L. R. 1937 All. 85 : 

A. I. R. 1936 All. 753. 

Confession — Admissibility of. 

A Court which is called upon to accept a 
confession must in each case satisfy itself 
that the Magistrate recording the confession 
honestly believed and took steps to ascertain 
that the confession was a voluntary one. 
Thibu Bhogta v. Emperor. 24 Cr. L. J. 649 : 

73 I. C. 569 : 4 P. L. T. 279 : 
2 P. L. R. 52 Cr. : A. I. R. 1923 Pat. 356 ; 

Confession— Admissibility against co- 

accused. 


A confession of a co-accused is admissible 
against another accused only if it equally 
implicates the confessor with his colleague in 
crime. Where the confessing accused impli- 
cates himself as having concealed a dead body 
but implicates his co-accused not only for 
concealment but also for the murder, the con- 
fession will not be admissible against the co- 
accused as far as the murder is concerned. 
Mongol Singh v. Emperor. 38 Cr. L. J. 472 • 
167 I. C. 861 : 17 Lah. 547 : 

38 P. L. R. 1018 : 9 R. L. 562 : 

A. I. R. 1937 Lah. 127. 


Confession — Admissibility in part. 

A Court is not bound in law to accept a 
confession as a whole. If the Court is satis- 
fied that part of a confession is true and 
part is false, it can accept such portion as it 
finds it to be true and reject the false por- 
tion. Emperor v. Jata Vraon. 

41 Cr. L. J. 472 : 

187 I. C. 586 : 6 B. R. 503 ; 

12 R. P. 641 ; A. I. R. 1940 Pat. 541. 


Confession — Co-accused. 

The weight of an extra-judicial confessioi 
against a co-accused is not very great ani 
can only be taken into aceount if it wa 
adequately corroborated. Ramzan v. Emperor. 

36 Cr. L. J. 1305 
157 I. C. 1054 : 37 P. L. R. 345 
8 R. L. 171 


Confession. 

Confessing accused should not be sent back 
to police custody. Narinjan Singh v. Emperor. 

37 Cr. L. J. 567 ; 

162 1. C. 379 : 17 Lah. 419 : 

38 P. L. R. 820 : 8 R. L. 890 : 

A. I. R. 1936 Lah. 357. 

Confession — Confession by accused after 

being kept in Police custody for number of days. 

If an accused has been sent up to head- 
quarters for production before a Magistrate 
within 24 hours of his arrest, and if then he 
has made a confession, it may be argued on 
behalf of the prosecution that there was 
nothing suspicious about the circumstances in 
which the confession was made. But when it 
is found that the man who makes a confession 
has been kept in Police custody in defiance 
of the rules on the point for a number of 
days, then the Court is entitled to ask the 
prosecution to explain why the irregularities 
were committed. When a confession itself 
contains a statement that the accused made 
it under the threat of the Police, it must go 
against the prosecution. It is not right for 
the Court to put reliance on a portion of 
the statement made by the accused person 
which would implicate him in the commission 
of a crime and to disregard another portion 
simply because it would go against the pro- 
secution story. Abdul Subhan v. Emperor. 

41 Cr.L.J.258: 

186 I. C. 192 : 1939 A. L. J. 966 : 

12 R. A. 384 : 1939 A. W. R. 768: 

A. I. R. 1940 All. 46. 

—Confession — Conviction based on retract- 
ed confession, legality of. 

To base a conviction upon the sole evidence 
of a subsequently retracted confession, which 
has been corroborated by certain discoveries, 
both the confession and the discoveries 
must be beyond suspicion. A confession should 
be, unless there are exceptional reasons to the 
contrary, recorded in open Court and during 
Court hours and the confessing accused should 
not be returned to the Police custody. Where 
the confession is taken in a Dak Bungalow 
before a Second Class Magistrate, without dis- 
closing any reason for so doing and the accused 
was subsequentlj' sent back to Police custody, 
it cannot be said that the confession and 
recoveries are free from doubt and the con- 
viction based on such evidence cannot stand. 
Jahana v. Emperor. 38 Cr. L. J. 338 : 

166 I. C. 1003 ; 38 P. L. R. 791 ; 

9 R. L. 458 : A. I. R. 1937 Lah. 98. 

Confession. 

Conviction sought to be based solely on 
accused’s statement — Statement should be 
taken in its entirety — Exculpatory part, not 
to be excluded. Sher Gul v. Emperor. 

36 Cr. L. J. 966 : 

156 I. C. 529 : 37 P. L. R. 492 ; 

7 R. L. 918 : A. I. R. 1935 Lah. 671. 

Confession — Corroboration. 

As a rule of praetice though not of law, a 
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Commilmcnl— Sessions Judge Ihmktng 

there xvas no suffieient 

Viet accused — Commxtment, if should be 
quashed. 

High Court would not quash commitment 
merely on the gronnd that opoo the record 
there was no evidence on which the accusea 
could reasonablv have been convicted because 
this is a matter which should better '^ejeft 
the Magistrate who is trying the case. The 
Magis rate who having the powers o pun^^ 
adequately for an oirence which is w ithinh^ 
jurisdiction fails to do so fails to comp^^ 
wUh the provisions of S. 2o4«, t r. i . , 

that the committal may, on that g^oun , ® ' 

b ”d ns being nn error ot larv. j" 1’^“: 

174 I. C. 920 : 10 R. S. 271 : 
A. I. R- 1938 Sind 79. 

Committing Magistrate, duly of. 


n is «,c runetion 

ing the enqui^ to g jnerelv to insolate 
duced before him and not mereij 

that 'vhich was any analysis 

tioncrs and act upo Macistrate con- 

ot the remaining evdcnce A ^ 

d^octing an '"il'" .'id neigh the 

Court 01 ^cssiu , f Idm before 

d'eelSrng' rrhSerto cornmlt or diseharge the 

Sed® Foral «»=»'' Cr. U 1.417: 

167 I. C. 602 : 9 R. Pesh. 88 : 

A. I. R- 1937 Pesh. 12. 

dcncc. 

It i. true that a Con™i»i,;8 W.»S^.;“''..^dmg 

bolding a tria the fact remains that he 

up to a trial ; h«t lUc ^ Scs- 

is recording cyi'lc'icc 3 to 

sions Judge himsc f, and it 

record the notice of the matter 

accused , may haNc ai p^^^^^j. evidence 

with which he is charg j g prove the 

by rrhich the ^'““'““^“edtor at the trial 
case. In further evidence of sub 

intends to l^ji J ^ny furthe^^^ ^ 

stance beyond what lia correct 

Committing Magistrate accused 

P"?^^"^nnhis'ncw matter in his opening address 
She Uiab” W M'-h V- Eroj™; ,, ,4, 
•nR T C 934 : 20 P. L. T. 51 . 

R 185 : 11 R- P- 312 = 

^ “ A. I. R- 1938 Pat. 579. 
Co».n.«oI process - Ear*- 

examimd, eonsrVeraMn a/. , . , , 

, i Han Crown Counsel might 
The fact that th C ^ l,ud he not 

have examined ceriai tampered 

been of into consideration 

with, should "ot ^ evidence recorded 

in deciding tvhctl oasc and 

amounts to a i 
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cannot form a ground for framing a charge. 
Wahid Bux Bhutto V. Emperor. 

30 Cr. L. J. 1121 : 

120 I. C. 81 : 1. R. 1929 Sind 225 : 

A. I. R. 1929 Sind 250. 

Communal considerations — Dispute 

as to possession of bull — Duty of Court. 

No communal considerations can or ought to 
weigh with the Court in deciding a matter in 
which the simple question is which of the two 
parties, if any, has made out a claim to be 
entitled to possession of a disputed bull. 
Mohammad Yusuf v. Krishna Mdian Biiaha- 

charjya. 47 g . 

41 C. W. N. 1376 : 
A. I. R. 1938 Cal. 17. 

Compensation-Pine imposed on two 

persons and compensation awarded to third per- 
son- Only one paying fine. 

Where two persons .4 and B were sentenced 
to fines of Rs. 30 and 80, respectively, and 
[t was directed that out of the fine, if recover- 
ed Rs 40 was to be paid to one C, and o e 

rflhf.-cc„”cd P»id.W= fln« ?Lfc Istg t 
Ibc other , yen. lo je.n^ "“S 

“a"’ mranable from the reeovejf of the fine. 
Emperor v. Bhagwandas LalcMr^^ ^ ^ _ 

1661. C. 528 : 9 R. S. 147 : 
A. I. R. 1937 Sind 3. 


-Complaint. 


— 1 r I r 

An application under S. 107, Cr. P. C., IS not 

/ complaint under S. 4 (1) (6) of the 

Code. Hari Singh v. L. J. 866 : 

111 I. C. 450 : 29 P. L. R. 666 : 

A. I. R. 1928 Lah. 694. 

Complaint. 

Cnmolaint need not necessarily be made by 
pS injured but may be made by any person 
perbuii J Kvoentions are mentioned in 

n^ioo cr P C Sinha v. Em- 

Ss. 198 and 199, Cr. r. v.. j ^ ^ . 

159 I. C. 306 : 1935 A. L. 1. 1108 : 
1935 R. D. 491 : 8 R. A. 425 : 
1935 A. W. R. 1067 : 

A. I. R. 1935 All. 938. 

Complaint. 

“■‘“,t '"oi“LS"fhr pTotcuSorof'l'to 

pSL’inthe alternative. N"g»" , 

Emperor. ^ ^ ^ j ^ ^930 Rang. 5 L 

Complaint. 

iq filed before Magistrate 
When complaint is meu u t, 

eSpo.e,.d to tahe oo.--- 

r’ » 3?Pai.“« (iV. 
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Confession. 

Procedure laid down by High Court not fol- 
lowed — Reasons for departing from them 
should be given. Jahangiri Lai v Emperor. 

35 Cr. L. J. 1180 : 
150 I. C. 1056 : 7 R. L. 58 ; 
A. I. R. 1935 Lah. 230. 

Confession, recording of. 

According to the Lahore High Court instruc- 
tions ordinarily speaking, confessional state- 
ments should be recorded in the Court room, 
and if for some reason they are not so recorded 
during the ordinary Court hours, some expla- 
nation should be furnished by the prosecution. 
Amar Singh v. Emperor. 39 Cr. L. J. 262 ; 

173 I. C. 105 : 39 P. L. R. 453 ; 
10 R. L. 391 : A. I. R. 1937 Lah. 746. 

-Confession — Recording of — Duty of 

Magistrate while recording confession. 

When an accused person makes a statement 
to the Police, one would expect the Police, as 
a general rule, to suggest to the accused person 
that he should make that statement before a 
Magistrate and it is only after he expresses his 
willingness to make a statement before the 
Magistrate that a request is made by the Police 
to the Magistrate to record the confession. 
It is then the duty of the Magistrate to remove 
the accused person from all Police influence, 
to warn him that his statement will be used 
against him, to give him time to think over 
the consequences of such a confession and to 
satisfy himself that the statement made was a 
voluntary one, Kamsala Muneytja v. Emperor. 

« 39 Cr. L. J. 390 : 

173 I. C. 1001 : 1937 M. W. N. 537 : 
46 L. W, 144 : 10 R. M. 643 : 
I. L. R. 1938 Mad. 348 ; 
A. I. R. 1937 Mad. 755. 

Confession, reliance on. 

Where the conviction does not solely rests 
on a confession but it rests on the dying 
declaration and the circumstantial evidence 
also, the Court is not bound to accept the con- 
fession in ioto. Jumma Khan v. Emperor. 

36 Cr. L. J. 914 ; 
156 I. C. 6 : 7 R. Pesh. 113 : 
A. I. R. 1935 Pesh. 59. 

Confession— Retracted. 

The mere fact that the confessions were 
retracted will not raise an inference that they 
were obtained by improper inducement, threat 
or promise. Amina v. Emperor.- 

32 Cr. L.J. 579 ; 
130 I. C. 641 ; I. R. 1931 Lah. 321 ; 

A. I. R. 1931 Lah. 196, 

-Confession — Retracted. 

The use to be made by the Court of a con- 
fession, whether retracted or not, is a matter 
of procedure rather than law, the business of 
the Court being to make up its mind in 
accordance with the dictates of common sense, 
whether it is safe to believe the confession 
or not. Amina v. Emperor. 

32 Cr. L- J. 579 ; 
130 I. C. 641 : I. R. 1931 Lah. 321 : 

A. I. R, 1931 Lah. 196. 
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Confession — Retracted — Allegation of 

extortion — Duty of Magistrate. 

Where an accused retracts the confession and 
alleges that it was not voluntary but was 
extorted from him by gross torture by the 
Police resulting in serious injuries, it is the 
duty of the Magistrate, to take immediate 
steps to have the accused examined by a 
competent doctor. This is a matter to which 
the attention of the Local Government might 
well be drawn, as there is a tendency upon 
the part of Magistrate and Judges to regard 
themselves as mere recording machines and 
not to take obvious steps for the ' elucidation of 
matters before them. Gurdit Singh v. Emperor 

40 Cr, L. J. 614 : 
181 1. C. 924 : 41 P. L, R, 290 ; 
11 R. L. 899 : I. L. R. 1939 Lah. 216 : 

A. I. R. 1939 Lah. 66. 

Confession — Retracted — Value against 

co-accused, 

A retracted confession may be valuable evi- 
dence against the accused making the con- 
fession but it is of very little value against a 
co-accused, Singha Khobi v. Emperor. 

39 Cr. L.J. 491 ; 
174 I. C. 849 (1) ; 40 P. L. R. 58 ; 
10 R. L. 619 : A. I. R. 1938 Lah. 252. 

Confession — Retracted confession, 

A retracted confession of an accused person 
is sufficient for his conviction if it is true and 
voluntary, even if there is no corroborative 
evidence. Emperor v. Ram Sahai. . 

33 Cr. L. J. 812 : 
139 I. C. 736 : 9 O. W. N. 96 ; 
I. R. 1932 Oudh 381: 
A. I. R. 1932 Oudh 115. 

Confession — Retracted confession. 

Conviction cannot be based on confession of 
co-accused of an exculpatory nature recorded 
four months after arrest and retracted sub- 
sequently. Khanizaman v. Emperor. 

36 Cr. L. J. 1146 ; 
157 I. C. 229 : 8 R. Pesh. 15. 


Confession — Retracted confession. 

Obviously a retracted confession has little 
evidentiary value against a cd-accused when 
compared with the evidence of an accomplice 
given on oath, which can be tested by cross- 
examination; but when, there is considerable 
circumstantial evidence connecting the accused 
with the murder, the Court is entitled to use 
the confession of a co-accused to remove any 
doubts that might still linger in its mind 
whether in spite of the fact that the accused 
has been identified, that he was seen both 
before and after the offence under suspicious 
circumstances, yet by some chance he may 
not have taken part in the murder. Kamsala 
Munneyya v. Emperor. 39 Cr. L.J. 390 

173 I. C. 1001 : 1937 M. W. N. 537 
46 L. W. 144 : 10 R. M. 643 
I. L. R. 1938 Mad. 348; 
A. I. R. 1937 Mad. 755. 

Confession — Retracted confession. 

The Court is entitled to read and look at a 
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solemnly by the Magistrate of the eonsequences 
of making a confession and knowing that he 
may be convicted thereon, if he still persists 
in his purpose and makes a confession, the 
statements that he makes cannot be considered 
to be tainted statements unless it be that 
they are tainted because he is an immoral 
person who has committed a criminal offence. 
It cannot be argued that because the con- 
fession is admissible, therefore, it must be 
believed. Nga Mya v. The king. 

39 Cr. L. J. 481 : 
174 I. C. 947 : 1938 Rang. 30 : 
10 R. Rang. 449 ; A. I. R. 1938 Rang. 92. 

Confession — Value of. 

Even if a confession appears to be untrue 
as far as it implicates other 'persons in the 
crime, the part that appears untrue will in 
no way lessen the culpability of the accused 
and the confession can be used against him. 
Emperor v. Shankar. 35 Cr. L. J. 894 : 

149 I. C. 69 : 11 O. W. N. 636 : 
6 R. O. 514 : A. I. R. 1934 Oudh 222. 
Confession — Value of. 

Where the only corroboration in the case is 
the evidence of eye-witnesses whicli cannot 
be implicitly relied upon in view of the 
possibility of a genuine mistake on their 
part, the confession cannot be acted upon. 
Ramzan v. Emperor, 36 Cr. L. J. 1305 : 

157 I. C. 1054 : 37 P. L. R. 345 : 

8 R. L. 171. 

Confession — Value of. 

Where there is nothing in the record of a 
confession to show that besides the usual 
and stereotyped questions any serious 
attempt has been made by the Magistrate 
to find whether the statement was voluntarily 
or otherwise made the High Court would 
hesitate to accept his certificate at its face 
value. Emperor v. Shambhu, 

33 Cr. L. J. 201 : 
135 I. C. 838 ; 1932 A. L. J. 162 ; 

1. R. 1932 All. 102: 
A. I. R. 1932 All. 228. 

Confession — Voluntariness — Slightest 

doubt about voluntariness — Effect, 

Omission to comply with the requisites of 
the Criminal Rules of Practice would not 
vitiate a confession provided S, IGl, Cr. P. C., 
is complied with. If there is the slightest 
doubt whether the statement was voluntarily 
made then this defect would be an im- 
portant factor in favour of the accused and 
in favour of rejecting this confession. In re : 
Dasi Viraya. 39 Cr. L. J. 585 : 

175 1. C. 422 : 1938 M. W. N. 90 : 
47 L. W. 161 : 1938 1 M. L. J. 289 : 
10 R. M. 775 : A. I. R. 1938 Mad. 490. 
Confession— What is — Statement con- 
taining self-exculpatory matter, when amounts to 
confession. 

No statement that contains self-exculpatory 
matter can amount to a confession, if the 
exculpatory statement is of some fact which, 
if true, would negative the offence alleged 
to be _ confessed. An admission of a gravely 
incriminating fact, even of a conclusively in- 
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criminating fact is not of itself a confession. 
The definition of confession is not contained 
in the Evidence Act and in that Act it 
would not be consistent with the natural use 
of language to construe confession as a state- 
ment by an accused "suggesting the inference 
that he committed” the crime. Pakala 
Narayana Swami v. The King-Emperor. 

40 Cr. L. J. 364 (P. C.) : 

180 I. C. 1 : 1939 M. W. N. 185 : 

1939 O. W. N. 282 : 20 P. L. T. 265 ; 

49 L. W. 349 : 43 C. W. N. 473 ; 

1939 O. L. R. 134 : 11 R. P. C. 166 : 

1939 A. L. J. 298 : 41 Bom. L. R. 428 ; 

41 P. L. R. 272 : 69 C. L. J. 273 : 

5 B. R. 449 : 1939 1 M. L. J. 756 : 

18 Pat. 234 : 66 I. A. 66 : 

1939 A. W. R. 35 : 

A. I. R. 1939 P. C. 47. 

Confession — Whether to be aceepted or 

rejected as a whole — Confession staling accused 
gave blow only in self-defence — Further state- 
ment that deceased died from accidental hatchet 
blow from another— Medical evidence to the 
contrary — Exclupatory statement concerning 
plea of self-defence, if can be considered on 
merits. ^ 

Held, that where the accused confessed that 
he dealt a blow only in self-defence and also 
stated that deceased died as a result of an 
accidental hatchet blow from a prosecution 
witness and the statement as to cause of 
death was found false in view of the medical 
evidence, the exculpatory statement giving 
rise to the plea of self-defence being distinct 
and separate from statement as to cause of 
death, could be considered on merits. Ahman 
Shah Muhammad v. Emperor. 

38 Cr. L. J. 843 ; 

170 I. C. 81 : 38 P. L. R. 105 : 

10 R. L. 77 : A. I. R. 1937 Lah. 243. 

Confession of co-accused — Conviction. 

A conviction on the confession of a co-.' 
accused alone is bad in law. Nifai Chandra 
Jana v. Emperor. (S. B.) 38 Cr. L. J. 852 : 

170 I. C. 201 : 10 R. C. 98 : 

A. I. R. 1937 Cal. 433. 

Confession— Accused caught red-handed, 

making confession before Court. 

An accused who was caught red-handed 
while committing dacoity made a confessional 
statement in the Court of the trial Magistrate 
which, however, was subsequently retracted. 
On the day of the confession the accused 
had admittedly come from Police custody, 
he was before the Court for a considerable 
period and overwhelming evidence for the 
prosecution was recorded against him before 
his statement was taken : Held, that in the 
circumstances it could not be said that there 
was any cogent inference that his confession 
was in any way improperly induced. It was 
more likely to have been due to the fact 
that he had the intelligence to see that he 
had been caught red-handed and that the 
evidence which had been given against him 


8838 


8884 


ALIi INDIA CRIMINAL DIGEST {1904—1940) 


CRIMINAL TRIAL 

■ Confession. 

The procedure of returning to Police custody 
a person whose confession has been validly 
recorded under S. 104, Cr. P. C., is highly 
improper and may damage the ^yholo case in 
which such a confession is used. Abdul Satlar 
V. Emperor. 37 Cr. L. J. 493 . 

161 1. C. 793 ; 17 Lah. 460 : 
38 P. L. R. 1 : 8 R. L. 802 : 
A. I. R. 1936 Lah. 278. 

• — — — Confession. 

Though it is not a rule of law that an accused 
cannot be convicted upon a confession if he 
has retracted it, it is very necessary to make 
certain before aeting on it that corroborated 
evidence supports the confession. Bhahananda 
Banerjee v. Emperor. (S. B.) 34 Cr. L. J. 1222 : 

146 1. C. 186 ; 57 C. L. J. 213 i 
6 R. C. 183 ; A. I. R. 1933 Cal. 747. 

Confession. 

To reject a confession of an accused involun- 
tarily made as inadmissible is a matter for 
the discretion of the Judge. Abdula Khan v. 
Emperor. 37 Cr. L. J. 707 ; 

162 1. C. 931 ; 39 C. W. N. 677 : 
62 Cal. 928 ; 62 C. L. J. 217 : 

8 R. C. 669. 


Confession . 

Voluntary confessions may be received in 
evidence against the accused making them and 
may furthermore be taken into consideration 
against their co-accused. Kvidence of the 
accomplice can be used for the purpose of 
corroborating the evidence of the approvers. 
Maung Tha Ka Do v. Emperor. 

37 Cr. L. J. 280 : 
160 I. C. 292 : 8 R. Rang. 363 : 
A. I. R. 1935 Rang. 491. 


Confession. 

Where a confession is otherwise valid, the 
mere fact of its having been recorded at the 
Magistrate's house does not vitiate it. Ghnlam 
Muhammad v. Emperor. 36 Cr. L. J. 683 ; 

155 I. C. 265 : 35 P. L. R. 746 : 
7 R. L. 673 : A. I. R. 1934 Lah. 675 (2). 

Confession. 

When a grown-up man in the full possession 
of his senses chooses to confess his crime, 
then he can be legally convicted on his own 
confession even if it be subsequently retracted. 
Mathura v. Emperor. 36 Cr. L. J. 767 : 

155 I. C. 527 : 1935 O. W. N. 561 : 
7 R. O. 602 . A. I. R. 1935 Oudh 354. 

— — Confession. 

Where a weapon has been recovered from the 
accused and the Court believes his confession 
and acts upon it, the mention of a weapon in 
the confession as the weapon of offence suffi- 
ciently connects the weapon with the offence. 
Mehnga Hamira v. Emperor. 

35 Cr. L. J. 709 : 
148 I. C. 424 : 6 R. L. 564 : 
A. 1. R. 1934 Lah. 51. 
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Confession. 

Where an attempt is made to rely upon an 
extra-judicial confession every precaution 
should be taken to ascertain as exactly as 
possible the very words which were used by 
the prisoner who is supposed to have confessed. 
Sultan V. Emperor. 36 Cr. L. J. 62 (2) : 

151 I. C. 984 : 28 S. L. R. 285 : 

7 R. S. 74 : A. I. R. 1934 Sind 119. 

Confession — Acceptance of part — Prin- 
ciples. 

Where there is no other evidence then the 
confession is to be rejected or accepted as a 
whole, when there is other evidence whereby 
the truth or falsity of a part of the confes- 
sion could be tested, the Court will test the 
truth or falsity of the confession by that 
other evidence and will use its discretion and 
will accept that part of the confession which 
it believes to be true and reject that part 
which it believes to be false. Where, however, 
there is no other evidence as to certain facts 
tc which the accused in his confession testifies 
and which are in his favour, the Court will 
accept these facts as true if it accepts the 
confession and draw from them the proper 
inferences in favour of the accused. Naukar 
Mouledino v. Emperor. 38 Cr. L. J. 968 ; 

170 I. C. 827 ; 10 R. S. 73 ; 31 S. L. R. 460 : 

A. I. R. 1937 Sind 212. 


Confession. 

Accused exonerating himself but implicating 
other co-accused — Corroboration is very neces- 
sary. Pwa Tha U v. Emperor, 

37Cr. L.J. 246 : 
160 I. C. 210 : 8 R. Rang. 347 : 
A. I.R. 1935 Rang. 512. 


Confession — Admissibility — Conduct of 

Police Sub-Inspector and Magistrate. 


In a murder trial the Sub-Inspector who was 
in charge of the investigation took a Magis- 
trate with him to witness the accused discover 
the dead body. The Magistrate instead of 
doing what he was brought for, took charge 
of the investigation and taking aside the 
accused recorded his confession in instalments. 
All along the Sub-Inspector kept on looking 
till the post mortem examination, when he 
proceeded to inquire and take note of what 
the accused had deposed before the Magistrate : 
Held, that the behaviour of the officers was 
so abnormal that it cast a good deal of doubt 
on the genuineness of the confession. Akbar 
Badr Din v. Emperor. 39 Cr. L. J. 907 (b) ; 

177 I. C. 617 : 40 P. L. R. 890 : 

11 R. L. 339 : A. I. R. 1938 Lah. 594. 


Confession — Admissibility. 

Production of gandasa neither blood-stained 
nor proved to have been connected with crime 
—Confession is not admissible. Kanshi Bam v. 

36 Cr. L. J. 1195 ; 
157 I. C. 735 ; 37 P. L. R. 83 : 
A. I. R. 1935 Lah. 433. 


Emperor. 


Confession— Admissibility. 

The retracted confession of an accused when 
ot proved to have been duly and voluntanly 
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no rule of law which compels belief in the 
statement of a witness. The Court if it comes 
to the conclusion that the statement in its 
essential particulars is true, is entirely entitled 
to disregard the stamements which it may hold 
in the circumstances are not true. Emperor v. 
Jtwa Munda. (S. B.) 39 Cr. L. J. 554 : 

175 I. C. 300 : 10 R. P. 606 ; 
4 B. R. 568 : 10 P. L. T. 476 : 
A. I. R. 1938 Pat. 258. 

Confession — J iried along with L — Trial 

going on for about a year — J dying six months 
before delivery of judgment - His confession, put 
on record before his death — Such confession, how 
far can be used against L. 

J was put on his trial along with L under 
Ss, 420-B and 411- 120-B, Penal Code, the trial 
proceeded for some time and it was only 
about six months before the delivery of judg- 
ment when the trial had proceeded for 
more than a year or about a year that 
J died, and before his death, his confession 
had been put on the record : Held, that 
even if the confession of J was admissible 
against L, it could not be used as substan- 
tive evidence. Such a confession could 
only be used for purposes of corroborating 
the other evidence which was on record. 
Bam Sarup Singh v. Emperor. 

38 Cr. L. J. 339 : 
167 I. C. 162 : 41 C. W. N. 183 : 9 R. C. 652 : 

A. I. R. 1937 Cal. 39. 

— — Confession — Magistrate asking accused 

to 'make a detailed statement’ — Effect. 

The fact, that the Magistrate while recording a 
confession asked the accused to make detailed 
statement, does not make the statement result- j 
ing from that question any the less voluntary, i 
Such a question cannot be construed as a ] 
threat. Gian Chand v. Emperor. 

38 Cr. L. J. 879 : ! 
170 1, C. 5 ; 10 R. L. 101 : 39 P. L. R, 834 : 

I. L. R. 1937 Lah. 481 : 
A, I. R. 1937 Lah, 399. 

Confession— Magistrate, if can give oral 

proof of confession — Confession unreliable — Effect 
on discovery. 

Oral proof by a Magistrate of a confession 
which he could have recorded is inadmissible, 
for, when the Legislature has prescribed a 
particular mode of proof; no other method 
will suffice. If the confession, as a whole, 
is unreliable, the discovery which is but a part 
of that confession should also be held to be un- 
reliable. Akbar Badr Din v. Emperor. 

39 Cr. L. J. 907 (fa) : i 
177 I. C. 617 : 40 P. L. R. 890 : 
11 R. L. 339 ; A. I. R. 1938 Lah. 594. 

— Confession — Murder — Wrong details of 

incident, effect of. 

The mere fact that the accused in his confes- 
sion has given a wrong or an incomplete 
description of the way in which he brought 
about the death of the deceased is not a reason 
for finding him not guilty. Bangaru Beddi v. 
Emperor. 41 Cr. L. J. 909 : 

190 1. C. 415 ; 51 L. W. 562 ; 
13 R. M. 409 : 1940 M. W. N. 543 ; 

A. I. R. 1940 Mad. 699. 
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Confession— Proper recording of volun- 
tary true confession — Form of questions. 

The proper recording of confessions which 
can be shown, on the face of them, to be 
voluntary and apparently true, is of the 
highest and supreme importance in criminal 
trials, especially in those of murder and 
dacoity. The circumstances of each case 
vary, and the form of tlie questions put by 
j the Magistrate so as to satisfy himself that 
j the prisoner is in fact making a voluntary 
confession may also in consequence vary, but 
fundamental principles must ever remain 
constant, and their application needs only 
the exercise of a little intelligence and a 
little sympthy and understanding on the part 
of the _ Magistrate, of the needs and the 
limitations of the confessing prisoner, Prag 
V. Emperor. 32 Cr. L. J. 97 ; 

128 I. C. 215 : 7 O. W. N. 909 : 

6 Luck. 335 : 1. R. 1931 Oudfa 23 ; 

A. I. R. 1930 Oudfa 449. 

Confession— Belracled confession by co- 
accused — Admissibility — Corroboration, necessity 
of. 

A retracted confession by a co-accused is 
admissible in evidence but the rule of prudence 
is to seek corroboration before the conviction 
of a co-accused is based thereon; as to what 
the nature of the corroboration should be 
will depend upon the facts of each particular 
case. Emperor v, Mangrti Kisan. 

‘IQ T \ ‘175 , 

173 I. C. 507 : 16 Pat. 612 : lO R.’p! 418 : 

19 P. L. T. 104 : 4 B. R. 284 ; 

A. I, R. 1938 Pat. 108. 

Confession — Statements by several accus- 
ed to Police Officer not amounting to confession 
when taken separately — When taken together, 
showing that accused were engaged in conspiracy 
— Admissibility. 

Although the statements made by a number 
of accused separately to a Police Officer in the 
course of his investigation of an offence, 
when taken separately, may not amount to 
complete confession of any crime, neverthe- 
less when such statements taken together 
show that the accused who.^inade them were 
engaged in criminal conspiracy and it is for the 
purpose of establishing this fact that the 
statements are sought to be used, they 
amount to confessions made to the 
Police Officer and are inadmissible in 
evidence. In re : Koganti Appayya. 

40 Cr. L. J. 108 : 

178 1. C. 616 : 48 L. W. 322 : HR. M. 478 : 

1938 M. W. N. 825 : 

A. I. R. 1938 Mad. 893. 

Confession— Statement, when amounts to 

confession. 

Whether the statements amount to a confes- 
sion or not depends upon the facts related 
in the statements and not upon the opinion 
of the man who made them. Zahid Beg v. 
Emperor. 39 Cr. L. J. 364 : 

173 I. C. 838 ; 1937 A. L. J. 1253 : 

10 R. A. 508 ; 1937 A. W. R. 1099 ; 

A. I. R. 1938 All. 91. 
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retracted confession should be corroborated. 
Wwjo V. Emperor. 36 Cr. L. J. 223 : 

152 I. C. 1032 : 7 R. S. 106 ; 
A. I. R. 1934 Sind 172. 

Confession — Corroboration. 

Confession implicating a co-accused requires 
corroboration if a co-accused is to be convicted 
on it. Khaiir Jama Khan v. Emperor. 

31 Cr. L. J.492 : 
123 I. C. 393 ; A. I. R. 1930 Pat. 385. 

Confession —Corroboration. 

It is a rule of prudence which requires that 
a retracted confession shall not be acted upon 
to the prejudice of the accused, unless it is 
corroborated by reliable and independent evi- 
dence to a material extent and also in material 
particulars. Housabai Bala Sbindc v. Emperor, 

34 Cr. L. J. 73 : 
140 I. C. 740 : 34 Bom. L. R. 1240 : 
56 Bom. 542 : 1. R. 1933Bom. 30 : 

A. I. R. 1932 Bom. 553. 

Confession — Corroboration, 

Recovery of weapons stained with blood from 
accused corroborates extra-judicial confession. 
Emperor v. Shankar. 35 Cr. L. J. 894 : 

149 I. C. 69 : 11 O. W. N. 636 : 
6 R. O. 514 : A, I. R. 1934 Oudh 222. 

Confession— Corraborati on. 

Commission of offences alleged to have been 
pointed out— Confession not maintaining it— 
Retraction of confession — Mere fact of showing 
places docs not amount to corroboration. 
Emperor v. Chadammi Lai. 37 Cr. L. J. 730 : 

162 I. C. 948 : 1936 A. W. R. 185 : 
8 R. A. 916 ; A. I. R. 1936 All, 373. 

Confession, credibility of. 

"Where an accused was produced at 9 P. M, 
before the Magistrate for recording confession 
and was not remanded to the judicial lock-up 
after the confession had been recorded : Held, 
that the confession was not of much use in 
deciding the case. Kishan Chand Kcioal Ram 
v. Emperor. 39 Cr. L. J. 448 : 

174 I. C, 449 : 10 R. Pesh. 64 : 
A. I. R. 1938 Pesh. 5. 


Confession. 

Dishonest intention not admitted — Record 
of statement not complete — Statement is not 
a confession. Ramsakhia v. Emperor. 

36 Cr. L.J. 447: 
153 I. C. 922 : 15 P. L. T. 586 : 
7 R. P. 385 : A. I. R. 1934 Pat. 651. 


Confession— Evidentiary value of— Con- 

fession retracted — Corroboration. 

Normally a confession of guilt is the most 
conclusive evidence which one can have. But 
if that confession is "retracted,” then it is 
certainly desirable, if not absolutely necessary, 
that there should be some corroboration of 
what the accused has said about himself even 
in respect of his own actions. Purnananda 
Das Gupta v. Emperor. (F. B.) 40 Cr. L. J. 199 
179 I. C. 506 : 68 C. L. J. 206 
11 R. C. 557 ; I. L. R. 1939 1 Cal. 1 
A. I. R. 1939 Cal. 65. 
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Confession — Mode of reeording. 

In recording confessions, non-compliance with 
the provisions of S. 304, Cr. P. C., is fatal to the 
prosecution case. Ramsakhia v. Emperor. 

36 Cr. L. J. 447 : 
153 I. C. 922 : 15 P. L. T. 586 : 

7 R. P. 385 : A. I. R. 1934 Pat. 651. 

Confession— Murder-Accused confes- 
sing but introducing circumstances not borne out 
by medical evidence — Effect. 

Where an accused confesses to having eaused 
the death of a woman and admits having 
robbed her after death but, during that con- 
fession introduces into it circumstances Avith 
a view to excuse himself from a conviction 
for murder, and it is clear from the medical 
evidence and the Court is satisfied that the 
woman lost her life not in the least in the 
manner described by the accused but that 
by violence to the neck and pushing of the 
cloth into her mouth by the accused, the 
violence amounts to murder and the accused 
can be convicted of murder upon his confession. 
Emperor v. Dcyyam Chinnayya. 

41 Cr. L. J. 461 : 
187 I. C. 481 : 1940 M. W. N. 169 ; 

12 R. M. 733. 


Confession. 

Non-confessional statement should not be torn 
from context— Confession which is inadmissible 
should not be dissected to make parts admis- 
sible. James Dowdall v. Emperor. 

37 Cr.L.J. 607: 
162 I. C. 430 : 31 N. L. R. 215 Sup. : 
8 R. N. 262 : A. 1. R. 1936 Nag. 103. 

— Confession, opposed to medical evidence 

— Value. 

Where the medical evidence in a case is con- 
trary to the statement contained in a 
confession, the value of the confession ns a 
piece of evidence, is negligible. Shangara Ram 
v. Emperor. 33 Cr . L. J. 935 ; 

140 I. C. 194 : 33 P. L. R. 691 : 
I. R. 1932 Lah. 695 : A. I. R. 1932 Lah. 557. 

Confession — Partial admissibility. 

Where there is no other evidence to show 
afilrmatively that any portion of the exculpa- 
tory clement in the confession is false, the 
Court must accept or reject the confession as 
a whole and cannot accept only the inculpatory 
clement while rejecting the exculpatory clement 
as inherently incredible. Kala Mohammad 
Alcbar v. Emperor. 41 Cr. L. J. 150 : 

185 I. C. 274 ; I. L. R. 1940 Lah. 217 : 
42 P. L. R. 711 ; 12 R. L. 277 : 
A. I. R. 1939 Lah. 534. 

Confession— Partially false — Procedure. 

Where a confession made by an accused is 
found to be partly false, the Court may 
consider only that part which is found to be 
true and need not take into consideration the 
rest of the confession. Nihal Singh Dewa 
Singh V. Emperor. 41 Cr. L.J. 576 : 

188 I. C. 326 : 42 P. L. R. 1 : 
13 R. L. 27 : A. I. R. 1940 Lah. 157. 
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a substantial portion of whicb has been dis- ' 
believed, is bad. Jagdeo Rai v. Kali Rai. 

18 Cr. L. J. 639 : 
30 I. C. 1007 : 1 P. L. W. 577 ; 
A. I. R. 1917 Pat. 331. 

Conviction — Evidence — Accc<isory after 

fact — Corroboration, necessity of. 

Where a woman witnesses the murder of her 
paramour by her husband, but docs not report 
the matter, which she was bound to do under 
S. 44, Cr. P. C., even though an opportunity 
had come due to the absence of the husband 
for some days, in the circumstances, she must 
be regarded as an accessory after the fact and 
conviction cannot be based on her solitary 
testimony without corroboration. Emperor v. 
Kalloo. 38 Cr. L. J. 286 : 

166 I. C. 667 : 1937 O. L. R. 33 : 
9 R. O. 328 : 1937 O W. N. 104 : 
A. I. R. 1937 Oudh 259. 

Conviction — Evidcncc—Charge of offence 

committed at particular time and place— Con~ 
viction in respect of offence committed at different 
time and place, legality of. 

Where an accused person is charged with 
having beaten the complainant at a particular 
place at a particular time and the prosecution 
evidence fails to establish that charge, he 
cannot, on the evidence, be convicted of having 
beaten the complainant at a different place on 
a different occasion. Jalal-ud-Din v. Emperor. 

25 Cr. L, J. 471 : 
77 I. C. 823 : 6 L. L. J. 572 : 
A. I. R. 1924 Lah. 616. 

Conviction — Evidence — Important to«f- 

nesses on whose evidence prosecution and Judge 
rely, not examined. 

Conviction is not justified where the prose- 
cution has failed to call important witnesses 
in the Committing Magistrate’s Court, on 
whose evidence the prosecution and the 
Judge largely rely and with whose evidence 
the evidence of other witnesses is closely 
connected. Rahnn Lain Sheikh v. Emperor. 

39 Cr. L. J. 618 ; 
175 I. C. 324 ; 10 R. S. 296 ; 
32 S. L. R. 709 : A. I. R. 1938 Sind 97. 

Conviction — Grounds for. 

A conviction cannot be based upon evidence 
which it is believed the witnesses might have 
given but have not in fact given. Murad v. 
Emperor. 23 Cr. L. J. 606 : 

68 I. C. 830 ; A. I. R. 1923 Lah. 128. 

Conviction — Grounds for. 

A conviction must rest upon direct or 
circumstantial evidence, and conjecture must 
not be allowed to take the place of proof. 
Emperor v. Buta Singh. 18 Cr. L. J. 490 ; 

39 I. C. 330 : 1. P. R. 1917 Cr. : 

A. I. R. 1917 Lah. 48. 

Conviction — Grounds for. 
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weakness of the defence. Natha Singh v. Em- 
P"or. 26 Cr. L. J. 949 • 

87 I. C. 101 : 6 L. L. J. 579 ; 
A. I. R. 1925 Lah. 282. 
Conviction — Grounds for. 

A finding based on a theory not merely un- 
supported by, but opposed to, the direct 
evidence available, is bad in law. Similarly, 
a moral conviction of guilt is not sufficient 
foundation for a verdict of guilty, unless it is 
based on substantial facts which lead to no 
other reasonable conclusion than that the 
person charged is guilty. Gulzarsha Fakir v. 
Emperor. 20 Cr. L, J. 747 : 

53 I. C. 155 : A. I. R. 1918 Nag. 123. 


-Conviction— Grounds for. 


A man cannot be convicted on his appearance 
and manner of speech. An ugly, stammering 
nervous man may be innocent while a good 
looking plausible man may be a scoundrel, 
Ghulam Mohammad v. Emperor, 

23 Cr. L. J. 161 : 

65 I. C. 625. 


-Conviction— Grounds for. 


A person cannot be convicted merely because 
his own story is false. The conduct of the 
accused at the time on a question of guilty 
knowledge may, in probability and in truth, be 
the best evidence in the world. Tarapada 
Mitra v. Emperor. 34 Cr. L, J. 1073 : 

145 I. C. 814 : 37 C. W. N. 426 ; 

6 R. C. 138 : A. 1. R. 1933 Cal. 603. 


Conviction — Grounds for. 

Conviction cannot be had on the testimony of 
perjured witnesses. Nem Singh v. Emperor, 

36 Cr. L. J. 152 : 
152 1. C. 741 : 7 R. S. 373 ; 
4 A. W. R. 5 : A. I. R. 1934 All. 408. 

Conviction— Grounds for. 


In this country and among Jflls, murders are 
sometimes committed from motive of pride 
to avenge comparatively harmless insults. The 
mere presence of motive, however, will not 
justify a conviction for murder when the 
testimony of alleged eye-witnesses of the 
occurrence cannot be relied upon. Pohla v. 
Emperor. 27 Cr. L. J. 241 

92 I. C. 417 : 7 L. L. J. ' 


442. 


-Cotwiction — Grounds for. 


iloral certainty is necessary^ for conviction 
In cases of circumstantial evidence^ incrimi- 
iting facts must be inconsistent with innocence 
'accused. Hem Chandra v. Emperor. 

35 Cr, L. J. 712 : 
148 I. C. 543 : 38 C. W. N. 582 ; 
6 R. C, 465 : A. I. R. 1934 Cal. 407. 

Conviction— Grounds for. 


doral conviction can never be a substitute 

ir legal proof and cannot furnish a safe basis 

ir the conviction of an accused person. Sultan 

Vmneror 29 Cr. L. J. 697 . 

. Emperor. ^ ^ ^ ^9 p. L. R. 388 : 

in T. r.. T. 311 : A. I. R. 1928 Lah. 721. 


A conviction must stand or fall on the 
strength 6 f the prosecution and not on the 
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confession although it is retracted but the 
same eredence should not be given to it 
as it vould be given were it not retracted. 
Emperor v. Bhawani Prasad. (S. B.) 

36 Cr. L. J. 1275 : 
157 I. C. 1070 : 39 C. W. N. 334 : 
62 Cal. 433 : 8 R. C. 153 : 
A. I. R. 1935 Cal. 561. 

Confession — Belracled cotifession. 

Absence of circumstances to show that accused 
was willing to make it — Suspicion that it was 
made at instance of Police — Confession has no 
evidentiary value. Mauji v. Emperor. 

162 I. C. 914 ; 1936 A. L. J. 669 : 

1936 A. W. R. 248: 
A. I. R. 1936 All. 388. 

Confession — Belracled confessions — 

Confessions contradictory — No direct testimony 
— Conviclion. 

In the absence of any direct evidence it is 
not safe to rely upon the retracted confessions 
which are contradictory to each other in 
material details and which have been contra- 
dicted by direct testimony. The facts that the 
confessions were retracted and that when they 
were made, some Policemen were interested in 
the investigation of the case, are good grounds 
for not relying upon the confession. Bcmcl 
Singh v. Emperor. 39 Cr. L. J. 290 : 

173 I. C. 315 : 39 P. L. R. 815 ; 

10 R. L. 431 : A. I. R. 1938 Lah. 101. 

Confession - Belracled confession — Con- 
fession made under torture of Police — Duly of 
CauTl. 

The c.xcuse of torture by the Police in 
compelling an accused to make confession is 
used so often without any justification time and 
again, that it has become vciy difficult for any 
Court to pay serious attention to it, and 
indeed no Court should pay any attention to it 
unless it is supported by evidence. An accused 
cannot therefore get rid of statement, made 
by him by merely retracting it. Purnananda 
Das Gupla v. Emperor. (F. B.). 

40 Cr. L. J. 199 : 
179 I. C. 506 ; 68 C. L. J. 206 ; 

11 R. C. 557 : 1. L. R. 1939 1 Cal. 1 : 

A. I. R. 1939 Cal. 65. 

Confession — Belracled confession — Con- 
viclion on Us basis — Legality of — Evidence — 
Accomplice— Corroboration — Corroborating evid- 
ence if should implicate each accused— Some 
accused implicated— Corroboration as regards 
identity of others — Necessity of. 

One accomplice cannot corroborate another. 
The case of each of the accused must be taken 
on its merits and independent corroborative 
testimony must be sought for in every instance. 
It is not enough to find such corroboration as 
regards the presence and participation in the 
crime by several of the accused and then to 
conclude that the evidence of the accomplices 
must be true so far as it implicates the rest. 
The danger in these cases is that while an 
accomplice may be telling a story, which is in 
the main true, they may wickedly implicate 
persons who took no part in the joint crime, 
although the story as to the commission of a 1 
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joint crime by a number of criminals acting in 
concert may be well-established. The rule of 
prudence demands that the evidence of 
accomplices should be corroborated in material 
particulars implicating each of the accused ; 
Held, that when there are a number of accom- 
plices giving evidence against seven accused 
persons, it was a mistake, having found 
corroborative evidence implicating four of them 
for the Judge to assume that the story of the 
accomplices did not require corroboration as 
regards the identity of the other three. Nga 
Po Aung v. Emperor. 38 Cr. L. J 948 : 

170 I. C. 645 : 10 R. Rang. 101: 
A. I. R. 1937 Rang. 264. 

Confession — Belracled confession— Extra- 
judicial confession — Admissibility. 

A confession cannot be held inadmissible 
merely because it has been retracted or because 
of allegations as to its having been induced in 
the absence of evidence to support them. 
Excepting the statement of the accused as to 
the place of the offence which has led to some 
discovery, the extra-judicial confession of 
the accused to the Magistrate must be wholly 
excluded. Ibrahim v. Emperor, 

38 Cr. L. J. 583 : 
168 I. C. 745 : 39 P. L. R. 419 : 9 R. L. 669 : 

A. I. R. 1937 Lah. 208. 

Confession— Betracted confession, value 

of. 

Where there is absolutely no evidence to 
show in what circumstances an accused showed 
his willingness to investigating officer to make 
n confession but on the contrary there are 
indications in the confession which suggest 
that the confession was not the outcome of 
the desire of tlie accused to state what he 
knew and there arc reasons to suspect that 
the confession was made at the instance of the 
police who had a hand in shaping it, tlie 
confession, if retracted, has no evidentiary 
value both against the co-nccuscd and the 
accused himself. Mauji v. Emperor. 

162 I. C. 914 : 1936 A. L. J. 669 : 
1936 A. W. R. 248 : A. 1. R. 1936 All. 388. 

Confession— Belracled confession — II7jcn 

can be basis of conviction. 

As a rule of prudence a retracted confession 
should not be the basis of a conviction unless 
it is substantially corroborated by independent 
evidence. Emperor v. Manu Chih. 

39 Cr. L. J. 635 : 
175 I. C. 716 : 4 B. R. 626 : 

11 R. P. 11 : A. I. R. 1938 Pat. 290. 

Confession — Value of, against co-accused 

— Approver's evidence and confession of co-ac- 
cused — Distinction between. 

As regards an approver, there is the fear 
that he is giving evidence in order to save 
his skin and, therefore, he is liable to make 
statements which arc not true, if he thinks 
they will be for his benefit. But as regards 
the confession of a co-accused, this cannot be 
called tainted evidence for the same reason. 
A person making a confession does so deli- 
berately and after having been warned 
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Tlic conviction of n prisoner Iiy n competent 
Court is not invalid simply because be was 
brought before it under an illegal arrest. Juma 
V, Emperor. SCr.L.T. 89; 

17 P. R. Cr. 1906, 

Conviction based on accused’s deposition 

kgality of. 

A conviction based on the deposition of the 
accused taken on solemn alhrmation cannot 
be upheld. Anthony v. Emperor. 

7 Cr. L.J. 131; 
3 M. L. T. 138. 

Conviction. 


Charge on one set of facts— Conviction on 
same charge but oh altogether different set 
of facts. It is a legal error and conviction is 
liable to be set aside. Pnrsram Kundraj v. 
Emperor. 35 Cr. L. J. 582 ; 

148 I. C. 66 : 6 R. S. 179 ; 

A. I, R. 1933 Sind 225. 

-Conviction for a more serious offence 


— Lesser offences in the same transaction — Pro- 
cedure, 

Where the accused were convicted of tlie more 
serious offence of rioting and they could also 
be convicted of tlic lesser offence of criminal 
trespass, it would not be proper to order a 
further charge and a re-trial in regard to the 
minor offence, if it appears that the Sessions 
Judge had taken it into account in fixing the 
appropriate sentence, MappHtai Muthappa 
Nadar v. Mappillai Kula Sankara Nadar. 

8 I. C. 1101 ; (1911) 1 Mfw.^?835 
9 M. L. T. 275. 

-Conviction for minor offence, legality 


of —Trial for graver offence, expediency of. 

Where a public servant was convicted by a 
second class Magistrate on a charge of criminal 
misappropriation, but the evidence seemed to 
disclose to the Appellate Court that criminal 
breach of trust by a public servant liad been 
committed : Held, that the conviction for the 
minor offence >yas invalid and that it was not 
expedient In the interests of justice to require 
prosecution and trial in respect of the graver 
charge. Narayana v. The Tahsildar of Con- 
jeevaram. 7 Cr. L. J. 215 ; 

•' 2 M. L. T. 495. 

Conviction on complainant’s statement 


— Prudence. 

There is no rule of prudence that no Court 
should convict the accused solely upon the 
uncorroborated testimony of the complainant 
even if it believes the evidence of the com* 
plainant. Mendai Lai v. Emperor. 

‘ 35 Cr. L. J. 935 : 

149 I. C. 231 : 11 O. W. N. 680 : 
6 R. O, 538 : A. I. R. 1934 Oudh 244. 

Conviction on defence evidence. 


The evidence of a defence witness cited by a 
co-accused cannot be treated as prosepution 
evidence against the other accused in the 
case. Bahoru v. Emperor. 26 Cr. L. J. 1018 ; 

87 1. C. 842 : A. I. R. 1925 All. 769. 
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Conviction on evidence of single wit- 

There is no rule of law that it is illegal to 
convict a man on the evidence of only one 
witness. In re : Vccrappa Goundan. 

30 Cr. L, J. 317 
114 1. C. 353 : 28 L. W. 57S 
55 M. L. J. 591 : 51 Mad. 956 
1928 M. W. N. 185 ; 1. R, 1929 Mad. 273 . 

A. I. R. 1928 Mad. 1186. 


-Conviction on mere suspicion. 


If a fight has taken place between two armed 
mobs, but there is no evidence as to what 
actually occurred, a mere suspicion that the 
accused were present can form no basis for a 
conviction. Jlameshwar Singh v Emperor, 

41 Cr,L.J,114; 
185 1. C. 162 ; 6 B. R, 110 ; 
12 R. P. 339 ; A. I. R. 1940 Pat, 365. 

Conviction without charge— Power of 

Appellate Court. 

An Appellate Court can convict a person of 
an offence even if there is no specific charge 
in respect of it, if evidence establishes that 
charge. Bi’iean Singh of Delhi v. Emperor, 

38 Cr. L. J, 390 
167 I. C. 465 : 9 R. N. 186 
I. L. R. 1936 Nag. 99 
A. I. R. 1936 Nag. 132. 

Corpus delicti — Expression corpus 

delicti, whether applicable in criminal trials. 

The expression corpus delicti is not found in 
any part of Cr. P, C, The course of criminal 
trials in India is to be governed by the 
provisions of Ihe Indian Statute and not by 
a criterion derived from tbc law of some 
other country. Emperor v. Mayadhar Polftdl. 

40 Cr. L. J. 625 
181 1. C. 1001 ; 20 P. L. T. 420 : 5 B. R. 706 
11 R. B. 653 : 18 Pat. 450 
A. I. R. 1939 Pat. 577. 

Costs. 


Accused under S. 107, Cr. P. C., cannot be 
ordered to pay costs. Sheo Prasad Singh v. 
Mahaiigo Nonia. 25 Cr. L. J. 476 ; 

77 1. C. 828 ; A. I. R. 1924 All. 694. 

Costs for adjourment— Power of Courts. 


No doubt the Criminal Courts are empowered 
to order an accused, if he asl« for 
adjournment, to pay costs to the complainant, 
but this power should not be exercised in 
such a manner as to place obstacles in the 
way of the accused properly defending 
himself. Ishar Singh v Shama Dusadh. 

38 Cr. L. J.484 : 

167 1. C. 881 : 3 B. R. 379 : 17 P. L, T. 627 : 

9 R. P. 449 : A. I. R. 1937 Pat. 131. 


-Costs. 


Private complaint in non-cognizahle case 
Order by Court for prosecution by Court 

Inspector— Application. for expert 

Costs of expert witnesses should 
the Crown. Gahardkan Mahton v. 

^Ts9L C. 451: 16 P. L. T. 511 : 

8 R. P. 282 (1) : A. I. R- 1935 Pat. 455. 
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in his presence was overwhelming. Molar 
V. Emperor. 40 Cr. L. J. 81 ; 

178 I. C. 572 : 11 R. L. 475 : 
A. I. R. 1938 Lah. 731. 

Confession— Confession during cross- 

examination as approver in another case — Effect 

of’ 

IVTiere the confession is made by the 
accused to a Magistrate during his cross- 
examination as approver in another case 
and not because he was requested to do so 
by any one acting on behalf of the prosecution, 
the confession cannot be said to be one 
made under the influence of promise of 
pardon. Jagat Singh v. Emperor. 

38Cr.L.J.84: 
165 I. C. 795 : 9 R. L. 317 : 

Confession — Confession not implicating 

maker in anything tvhich preceded death — 
Admissibility against co-accuscd. 

The confession of an accused which is only 
a confession about taking part in the 
disposal of the dead body so far ns the 
maker of the confession is concerned, and 
does not implicate the maker of the confession 
in anything which preceded the death, cannot 
be made use of against a co-accused who 
is charged with murder. Govind Subbaramayya 
V. Emperor. 38 Cr. L. J, 753 : 

169 I. C. 372 : 45 L. W. 93 : 
1937 M. W. N. 178 : 1937 1 M. L. j. 750 : 
10 R. M. 19 : A. I. R. 1937 Mad. 321. 

Confession— Criminal rules of practice, 

r. 85— Object of— Question put to accused and his 
statements showing voluntariness of confession — 
Confession, if can be rejected merely because 
formal questions were not asked. 

The object of putting the questions set out 
in r. 85 of the Criminal Rules of Practice 
is to enable the Magistrate to be quite sure 
that the statement was a voluntary one ; 
and if one can be sure from the other 
questions and statement mode by the accused 
that the confession was voluntary and was 
not brought about by coercion and induce- 
ment, then the confession cannot be rejected 
merely because a formal question was not 
asked. Kamsala Muncyya v. Emperor. 

39 Cr. L. J. 390 ; 
173 I. C. 1001 : 1937 M. W, N. 537 ; 
46 L. W. 144 : 10 R. M. 643 : 
I. L. R. 1938 Mad. 348 : 
A. I. R. 1937 Mad. 755. 

— — Confession — Evidence of recording 

Magistrate. 

Any Magistrate of any rank could depose 
to a confession made by an accused ns 
long as it was not induced by a threat or 
promise, without nifirmatively satisfying 
himself that it was made voluntarily and 
without showing or reading to the accused 
any version of what he was supposed to 
have said or asking for the confession to be 
vouched by any signature. The range of 
Magisterial confessions would be so enlarged 
by this process that the provisions of S. 104 
would almost inevitably be widely disregarded. 

It is a section conferring powers on Magis- 


teates and delimiting them, Nazir Ahmad v 
Emperor. 37 Cr. L. J. 897 P. C. 

163 I. C. 881 ; 38 Bom. L. R. 987 
1936 O. W. N. 505 : 1936 M. W. N. 745 
1936 A. L. J. 895 : 40 C. W. N. 1221 
17 P. L. T. 594 : 1936 O. L. R. 437 (2) 

9 R. P. C. 57 : 71 M. L. J. 476 ; 44 L. W. 583 
19 N. L. J. 214 : 17 Lah. 629 : 64 C. L. T. 445 
39 P. L. R. 43 : 1936 A. W. R. 620 P. C. 

A. I. R. 1936 P. C. 253 (2). 

Confession— Exculpatory part inherently 

improbable —Effect. 


Where there is evidence to sliow that any 
portion of the exculpatory statement in a 
confession by the accused is inherently 
improbable, the Court is at liberty to reject 
that portion of the statement which appears 
to it to be so improbable and to act only 
upon that part of the statement which is 
inculpatory. Ghulam Nabi v. Emperor. 

40 Cr. L. J. 185 : 

179 I. C. 237 : 40 P. L. R. 265 : 11 R. L. 542 : 

A. 1. R, 1938 Lah. 850. 


Confession— Extra-judicial confession, 

proof of. 


In dealing with an extra-judicial confession, 
particularly when it is not anywhere recorded, 
the Court must be very careful and should 
not act upon it unless it is proved by evidence 
of the most reliable character. Emperor v. 
Jagia. 39 Cr. L. J. 428 ; 

174 I. C. 524 : 19 P. L. T. 268 : 
10 R. P. 531 : 4 B. R. 451 ; 
17 Pat. 369 : A. I. R. 1938 Pat. 308. 

—Confession— First Information lodged by 

accused— .‘iccused in Police custody for 5S hours 
— Confession after Police custody subsequently 
retracted, whether acceptable. 

The accused himself gave the First Informa- 
tion in a case practically without any delay at 
all on the morning after the night in which 
the offence had taken place. There he had 
given an entirely different account of what liad 
happened that night, from the one given by 
him in his confession after he had remained for 
58 hours in the Police custody and under arrest 
for about 24 hours : Held, that it was impossi- 
ble to dissociate this confession from his long 
period in Police custody and tlic hope that 
he would be made an approver, circumstances 
being black against him ns lie was the last 
man seen in the company of the deceased and 
a confession made under such circumstances 
w’hich is subsequently retracted cannot be 
made the basis for a conviction for murder. 
Emperor v' Kara Gwala. 28 Cr. L. J. 447 : 

101 I. C. 479 : 8 P. L. T. 555. 

Confession — In absence of other evidence, 

if whole of confession should be accepted as true 
statement. 


It cannot be said that in the absence of 
other evidence the whole of a given confession 
must be accepted as a statement of truth in 
Us entirety. It is true that if an accused 
person makes a confession, the whole of that 
confession must be placed before the Court 
and is receivable in evidence. But there is 
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not pronounce judgment till the hearing of 
both cases is finished thereby precluding the 
danger of an accused being convicted before 
his whole case is before the Court, and also 
preventing thereby conflicting judgments 
upon similar facts, although it infringes the 
fundamental principle that the Court must 
not import any facts into a case which are 
not to be found upon the record of the case. 
There is no clear law as regards the procedure 
in counter-cases, a defect which the Legislature 
ought to remedy. Krishna Pannadi v. Emperor. 

31 Cr. L. J. 461 : 
123 I. C. 10 : 1929 M. W. N. 883 ; 
31 L. W. 233 : 58 M. L. J. 352 ; 
A. I. R. 1930 Mad. 190. 

; — Counter-cases of mutual assault — Evi- 
dence in one cannot be used in other. 

Where two persons bring cases of mutual 
assault, the Magistrate cannot use evidence 
given in one case as evidence in the other, and 
a conviction based on such evidence cannot 
be upheld. Mrs, W. Waugh v. Emperor. 

41 Cr, L.J. 247: 
186 I. C. 67 : 12 R, C. 466 ; 
A. 1. R. 1940 Cal. 59. 

Court’s duty. 

The duty of a Criminal Court is to get to the 
bottom of a case and to see that every scrap 
of relevant evidence is brought before it. Em- 
peror V. Janki Prasad, 22 Cr. L. J. 210 ; 

60 I. C. 322 : 19 A. L. J. 196 : 
43 All. 283 : A. I. R. 1921 All. 202. 

-Court’s duty. 

Even if prosecution and pleader for accused 
fail to probe into evidence. Court must do it 
so that intelligible story may be included in 
deposition. MoUa Khan Kabuli v Emperor. 
(S. B.) 35 Cr.L.J.601 : 

148 1. C. 172 : 37 C. W. N. 1061 : 
6 R. C. 432 : A. I. R. 1934 Cal. 169. 

Court’s duty. 

In a criminal proceeding an accused person 

ought to be distinctly made to understand 
from the beginning what the Court is about, 
and no laxity ought to be allowed in the pro- 
cedure prescribed by the Legislature. In re: 
Siiaram Shivrambhat. 1 Cr, L. J. 746 ; 

6 Bom. L. R. 578. 

Court’s duly. 

It is the duty of a Judge, when an Ad- 
vocate for the defence, ' in a criminal case, 
involving a question of life or death, re- 
mains supine with regard to his client’s case, 
to test the evidence of the different wit- 
nesses for eliciting the truth and protecting 
the interests of the accused. Nga Lu v. 
Emperor. 35 Cr. L. J. 792 : 

148 I. C. 810 ; 6 R. Rang. 254 : 
A. I. R. 1933 Rang. 378. 

Court’s duty — Duty of Magistrate. 

It is the duty of the Committing Magis- 
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trate and the trial Judge to be solicitous in 
the interest of the accused. Shikul v. Emperor. 

34 Cr. L. J. 689 : 

144 I. C. 207 : 1933 A.-L. J. 590 • 

55 All. 378 : 1. R. 1933 All. 399 • 
A. I. R. 1933 All. 314. 

— — Court’s duly — Duty of Magistrate. 

Where in a suit against one E on a regis- 
tered bond, alleged » to have been executed 
by him, K denied the execution of the 
bond but the Munsif, holding that the bond 
was genuine, decreed the suit and directed 
his prosecution under S. 476, Cr. P. C., for 
an offence under S.193, I, P. C., and on 
appeal by K, the judgment of the Munsif 
was reversed by the Subordinate Judge, who 
held that the bond was not genuine and K 
had not executed it ; Held, that the result 
of the judgment of the Subordinate Judge 
must be taken to be that the order for the 
prosecution of K under S. 476, Cr. P. C., was 
not maintainable as the basis of that order 
had gone. That the order of the Criminal 
Court convicting K under S. 193, I. P. C., 
and sentencing him to imprisonment which 
order was affirmed on appeal by the Sessions 
Judge, ought to be set aside by the High 
Court, although K did not move the High 
Court to quash the proceedings against him, 
as soon as the judgment of the Subordinate 
Judge was pronounced. Kunullah v. Emperor. 

6 Cr. L. J. 354 ; 

12 C. W. N. 1 ; 6 C. L. J. 703. 

Court’s duty— Duty of Magistrate- 

Accused not represented by Counsel-Duty of 
Court to suggest defensive pleas. 

It is the duty of the Magistrate when 
dealing with ignorant individuals accused of 
technical offences to go very thoroughly into 
the evidence, and where they are not de- 
fended by Advocates to give them some 
assistance in putting up obvious defensive 
pleas. AH Hossein v. Emperor. 

32Cr.L.J.206 : 

128 I. C. 845 : 1. R. 1931 Rang. 61 : 

A. I. R. 1930 Rang. 349. 

Court’s duty— Duly of Magistrate — 

Committal proceedings— Duty of Magistrate- 
Magistrate refusing to commit and discharging 
accused— Duly o* Sessions Judge in such case. ■ ; 

In proceedings coming up before Magistrate 
by way of committal, the Magistrate’s ^duty 
is to consider whether a conviction is pos- 
sible in the case, and in order to come to 
that conclusion, he is entitled to appreciate 
the evidence. But he must appreciate the 
evidence from that point of view only, and 
it is not within his province to consider the 
evidence merely from the point of view of 
the probability of a conviction resulting. It 
may be that a conviction is improbable. But 
if it is possible for a Court to take such a 
view of the evidence as to be _ able to found 
a conviction upon it, then it is the duty of 
the Magistrate to commit the accused for 
trial. If he refuses to commit, the grounds 
of the refusal should be that no conviction 
is possible. The duty of the Sessions Court 
is to appreciate the evidence from the point 
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Confiscation— UuiV/encc against accused 

not more than suspicion— Conviction, propriety 
of — CrotDii's right to seize property. 

However strong the suspicion may be, the 
Crown has no rigl)t to confiscate property 
seized from another s possession witliout prov- 
ing that it docs not belong to him. S. 517, 
Cr. P. C., confines the powers of confiscation 
to property “ regarding whicli any olfence 
appears to have been committed or wliich 
has been used for the commision of any 
offence.” Shaligram v. Emperor. 

39 Cr. L. J. 105 : 
172 I. C. 213 : 10 R. N. 185 : 
A. I. R. 1938 Nag. 52. 

Connected cases— Opinion expressed 

by Judge in previous case, xchethcr binding in 
subsequent case. 

The opinion expressed in a previous connect- 
ed case by a Judge that the evidence of a 
particular witness was not believable, is not 
binding on bis successor in a subsequent case 
against another accused relating to the same 
offence. The succeeding Judge, on the other 
hand, has to weigh the evidence before him 
and form his own opinion of its reliability. 
Godha V. Emperor. 28 Cr. L. J. 670 : 

103 I. C. 206 : 8 Lah. 263 ; 
28 P. L. R. 433 ; A. I. R. 1927 Lah. 500. 

Conspiracy. 

No charge of conspiracy — Time should not be 
wasted to prove 00”. Hans Raj v. Emperor. 

37 Cr. L. J. 504 ; 
1611. C. 900:37 P. L. R. 605 : 
16 Lah. 345 : 8 R. L. 811 : 
A. I. R. 1936 Lah. 341. 

— . — —Conspiracy— Offence committed in pur- 
suance of conspiracy — Trial for conspiracy. 

It is legal to try accused person on a charge 
of conspiracy to commit an offence even if 
the substantive offence has Ijccn carried out. 
Jn rc : Surajpaisingh. 39 Cr. L. J. 818 : 

176 I. C. 853 : 1938 N. L. J. 185 : 
I. L. R. 1938 N.ag. 516 : 11 R. N. 81 : 

A. I. R. 1938 Nag. 328. 

CONVICTION 

Alteration. 

Appeal. 

Charge. 

Conviction tinder repealed Act. 

Duty of Court. 

Duty of prosecution. 

Evidence. 

Grounds for. 

Mistake. 

———Motive as basis for conviction. 

Setting aside of. 

" Scientific ” theories. 

Several offences. 

Uniformity. 

What is. 

When not sound. 

• W’Jien sound. 
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proved, cannot be converted into a conviction 
for an offence of which quite a different set 
of facts are the constituents, Bageshwari Ahir 
V. Emperor. 33 cr. L. J. 709 

T, r ^ “ Pat. 392 

13 P. L. T. 732 : I. R. 1932 Pat. 201 . 

A. I. R. 1932 Pat. 241. 


sentence, ichat is. 


■Conviction — Appeal — Enhancement of 


On appeal against a conviction, a sentence of 
three months’ rigorous imprisonment was alter- 
ed into one of one month’s rigorous imprison- 
ment and fine of Rs. 00 with a further 2 months’ 
rigorous imprisonment in default of payment : 
Held, that the sentence passed by the Appel- 
late Court was not illegal as amounting to 
an enhancement, if the accused did not con- 
sider the fine a heavier sentence than two 
months’ imprisonment. In re : Subba Goundan. 

31 Cr. L. J. 203. 

121 I. C. 125 ; 1929 M. W. N. 896 : 

A. I. R. 1930 Mad. 193. 


Conviction— Charge. 


Before any one can be convicted on charges 
formulated in a complaint, all those charges 
must be fully and properly proved in accord- 
ance with the procedure and the law of 
evidence applicable to criminal charges. 
A. D. HI. Cotton V. Emperor, 

35 Cr. L. J. 996 : 

149 I. C. 450 : 6 R. C. 597 : 

A. I. R. 1934 Cal, 604. 


Conviction— Conviction under repealed 

Act, legality of. 

The fact that a conviction is recorded under 
an Act which has been repealed, is not vital 
and docs not vitiate the conviction, if the 
offence is punishable under the repealing 
Act ns well. Emperor v. Sarju Prasad. 

25 Cr. L.J. 336 : 
77 I. C. 192 : 10 O. L. J. 208 : 
A. I. R. 1924 Oudh 32. 

Conviction — Dtdy of Court. 

A Criminal Court must, in every case before 
it convicts, and, as a general rule, before it 
goes into evidence, clear tlic ground and decide 
and define the offence which it is sought to 
establish against the accused. Qasim Ali v. 
Emperor. 17 Cr, L. J. 407 : 

35 I. C. 967 : 14 A. L. J. 1222 : 
A. I. R. 1916 All. 126. 

Conviction— Duty of prosecution — Weak- 
ness of defence. 

It may be that the accused were not well 
defended at the trial, and did not put forward 
a defence which was obviously open to them 
but they cannot be convicted upon a criminal 
charge ' merely on that account, since the 
prosecution must clearly establish its case 
irrespective of the defence taken. Tarachand 
Sail V. Emperor. 41 Cr. L. J. 795 : 

1891. C. 737 :6B.R. 854 ; 
13 R. P. 138 : A. I. R. 1940 Pat. 701. 


I — — Conviction — Alteration. 

A conviction for an offence for whicl: a 
particular set of facts are required to be 


Conviction — Evidence. 

A conviction based upon a prosecution afory, 
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house of another will not be presumed criminal 
at all unless there are circumstances from 
which an inference of criminality can be 
drawn. Mosaheb Dome v. Emperor. 

40 Cr. L. J. 833 (b) ; 
183 I. C. 660 : 5 B, R. 978 : 12 R. P. 177 ; 
20 P. L. T. 879; A. I. R. 1940 Pat. 14. 

Criminal proceedings, object of. 

The primary object of criminal proceedings 
is the punishment of the offender. Restitution 
to the injured party is also a desirable thing, 
but the Criminal Courts are not always in a 
position to deal with that. In re ; Lloyds 
Bank, Limited. 35 Cr. L. J. 1028 : 

149 I. C. 1005 : 36 Bom. L. R. 88 : 
58 Bom. 152 : 6 R. B. 409 : 
A. I. R. 1934 Bom. 74. 

Counter-cases— Cross-cases — Circular 

No. 62 issued by Judicial Commissioner’s Court, 
N. TV. F. Province — Intention of. 

It is intended by Circular No. 52 issued by 
the Court of the Judicial Commissioner, 
N. W. F. Province that in cross-cases arising 
out of same transaction, the trial Judge should 
bring on each record separately the whole 
story complete by itself and should give 
findings on the issue involved in that case 
independently from those which arise in the 
other. Ibrahim v. Emperor. 39 Cr. L. J. 401 : 

174 I. C. 137 : 10 R. Pesh. 458 : 
A. I. R. 1938 Pesh. 10. 

Cross-cases — Evidence recorded separ- 
ately — Judgment, common — Irregularity. 

In the trial of cross-cases arising out of the 
same occurrence, the Court ought to keep the 
evidence in each case entirely distinct and 
to deliver separate judgment in each case. 
Where, however, the evidence is separately 
recorded in each trial, the mere fact that 
both the cases are decided by one judgment 
would not vitiate the trial. Madat Khan v. 
Emperor. 28 Cr. L. J. 254 : 

100 I. C. 126 : 1927 M. W. N. 68 : 
31 C. W. N. 393 : 28 P. L. R. 167 ; 
52 M. L. J. 441 : 25 L. W. 724 : 
29 Bom. L. R. 784 : 45 C. L. J. 408 : 
8 Lah. 193 : A. I. R. 1927 P. C. 26. 
Cross-cases— Procedure. 

Cross-criminal cases should be tried simul- 
taneously and judgments in both should be 
given after all the evidence has been recorded 
in both. The trial of one case should not be 
postponed till the decision of the other. Em- 
peror V. Krishan Murari Lai. 

29 Cr. L. J. 1059 ; 
112 I. C. 563. 

Cross-cases — Procedure of creating pro- 
secution evidence in one case as defence evidence 
in other and vice versa, legality of. 

Trials in criminal cases are governed by the 
provisions of the Cr. P. C., and in cross-cases, 
the procedure of treating the prosecution evi- 
dence in one case as defence evidence in the 
other and vice versa, is not warranted, by any 
provisions of that Code and makes the trial 
illegal. The defect is not cured even if the 
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Counsel for the accused and the Government 
Pleader have consented to it. Sarju v. Emperor. 

39 Cr T T 07(1 . 

177 I. C. 559 : 1938 O. W. N* 958 ; 
1938 O. L. R. 429 : 11 R. O. 58 : 
A. I. R. 1938 Oudh 249. 

Cross-cases — Separate trials — Appeals by 

accused— Joint hearing, legality of — Procedure. 

In two separate counter-cases the accused 
were convicted by the trial Court. An appeal 
was perferred from each case by the convicted 
persons. The Sessions Judge tried the two 
appeals together as one case and made up his 
mind that there were two contradictory stories. 
Having found which of the stories was true, he 
allowed one of the appeals and dismissed the 
other : Held, that the Appellate Court ought 
to have kept each appeal absolutely separate 
and to have dealt with it on its merits 
confining itself to the evidence given in 
that case and that alone, and that the 
procedure adopted by the Appellate Court 
was illegal. Doal Ali v. Emperor. 

29 Cr. L. J. 512 : 
1091. C. 240 ; 47 C. L. J. 211: 
32 C. W. N. 328 : A. I. R. 1928 Cal. 230. 

Cros.s-cascs —Two separate trials but one 

judgment — Procedure, legality of. 

There were two separate trials before the 
Magistrate and there were two appeals 
before the Sessions Judge. Although the 
judgment urns one continuous document, the 
decisions in the two cases were quite 
separate and distinct from each other. None of 
the findings in the one case was based upon 
the evidence recorded in the other case only. 
The judgment before the High Court was a 
self-contained document and was based upon 
its own oral and documentary evidence : 
Held, that the procedure was not illegal 
and the accused was not prejudiced. 
Panna Lai v. Emperor. 37 Cr. L. J. 1033 : 

164 I. C. 809 : 9 R. L. 164 : 
A. I. R. 1936 Lah. 294. 

Cross-cases — Use of evidence in one case 

as evidence in the other. 

It is illegal to use as evidence in a case evi- 
dence led in another case which was not 
recorded in the presence of the accused. Hay at 
V. Emperor. 29 Cr. L. J. 282 : 

107 I. C. 766 : 10 L. L. J. 389 ; 
A. I. R. 1928 Lah. 380. 

Cross-examination . 

Though it is the duty of every Court to see 
that the questions are properly understood by 
the witnesses and the cross-examining lawyer 
does not take undue advantage of the foolish- 
ness or simplicity or the want of understanding 
of a witness in the witness-box, a general order 
that each question must be repeated three 
times irrespective of the consideration whether 
the witness has understood the first question 
or not and irrespective of the standard of 
intelligence of the witness can hardly be 
iustified. Lai Bahadur Baut v. Emperor. 

39 Cr. L. J. 527 : 
175 I. C. 110 : 10 R. P. 581 : 
4 B. R. 533 : A. I. R. 1938 Pat. 238. 
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— Conviclion—Groimdsfor. 

Probabilities and suspicions arc not sufiicient 
grounds in law upon which to found a convic- 
tion, especially in a murder trial where the 
maximum punishment is death. Gcndan Lai 
V. Emperor. 32 Cr. L. J. 94 ; 

128 I. C. 211 : 7 O. W. N. 933 i 
I. R. 1931 Oudh 19 : 6 Luck. 326 : 

A. I. R. 1930 Oudh 460. 

Convidion— Grounds for. 

Statement of accused alone cannot form basis 
of valid conviction. liar Dapal Singh v. Em- 
peror. 34 Cr. L. J. 935 : 

145 I. C. 359 : 10 O. W. N, 506 : 
8 Luck. 397 : 6 R. O. 43 : 
A. I. R. 1933 Oudh 226. 

Conviction — Grounds for. 

Point not raised in pleadings but cxlmcted 
in cross-examination cannot form basis of 
decision. Ludgi v. liar Prasad. 

154 I. C. 415 : 3 A. W. R. 176 : 
7 R. A. 754 : A. I. R. 1934 All. 11. 

Conviction — Mistake. 

A mistake in the order of a Magistrate, in which 
reference is made to one section instead of to 
another, docs not affect tlic legality of a con- 
viction. Abdul Tiazak v. Municipal Committee, 
Nagpur. 33 Cr. L. J. 859 : 

139 I. C. 496 (2) : I. R. 1932 Nag. 114 (1) : 

A. I. R. 1932 Nag. 116. 

Conviction-Motive as basis for convic- 
tion. 

Motive in itself is quite inadequate to sustain 
a conviction unless there arc other grounds 
upon which it could rightly be had. Arjan v. 
Emperor. 28 Cr. L. J. 118 : 

99 I. C. 326 : 9 L. L. J. 36 : 
A. I. R. 1927 Lah. 74. 

Conviction — Setting aside of, after sent- 
ence is served out. 

A conviction may be set aside even if the 
accused has served out his sentence. Emperor 
V. Bashir. 30 Cr. L. J. 505 : 

115 I. C. 614 ; I. R. 1929 All. 390 ; 

A. I. R. 1929 All. 267. 
Conviction on scientific theories. 

Persons cannot be convicted merely on 
scientific theories which may or may not be 
infallible. Jaimal Singh v. Emperor. 

41 Cr. L. J. 146 : 
185 I. C. 266 : 41 P. L. R. 763 : 
I. L. R. 1939 Lah. 307 : 12 R. L. 275 ; 

A. I. R. 1939 Lah. 523. 

■ Conviction ' — Several offences — Cross- 

cases of rioting — Conviction in one case on plea 
of guilty, whether bars conviction in cross-case. 

The fact that there has been a conviction in one 
rioting case on a plea of guilty, is no bar to a 
conviction in a cross-case of rioting in connec- 
tion with the same occurrence which arose out 
of a dispute regarding the exclusive possession 
of a piece of land, llafizuddin Khan v. 
Mahammcd Elim. 19 Cr. L. J. 766 ; 

46 I. C. 606 ; A. I. R. 1918 Cal. 650. 
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Conviction— Several offences. 

Person cannot be convicted for two distinct 
offences on same set of facts. Mohammad Gul 
Bohilla V. Emperor. 33 Cr. L. T 849 • 

140 I. C. 49 : 28 N. L. R. 233 • 

I. R. 1932 Nag. 118 : A. I. R. 1932 Nag. 121. 

Conviction— Uniformity— Trials, origi- 
nal and supplementary— Punishments, uniform 
principle of, application of. ’ 

It is impossible to apply the principle of uni- 
formity in convictions and punishments in all 
cases where there are two trials — one original 
and the other supplementary — one batch of 
prisoners being tried by one Judge and one 
Jury, and the other batch by a different Judge 
and different Jury. Mafezuddi v. Emperor. 

24 Cr. L.J. 305 : 
72 I. C. 65. 

Conviction, tvhal is— Order for compensa- 
tion under Cattle Trespass Act — Appeal. 

An order for compensation under S. 22, Cattle 
Trespass Act, for the illegal seizure or deten- 
tion of cattle is a conviction within the 
meaning of the Cr. P. C., and is, therefore, 
appealable. Emperor v. Mi Hari Ma. 

6 Cr. L. J. 121 : 
4 L. B. R. 10. 

Conviction — TVhen not sound. 

A conviction of the accused under Ss. 825 and 
147, Penal Code, read with S. 140, Penal Code, 
is not correct inasmuch ns there should not be 
one sentence under two scetions of the Penal 
Code. Saun Pandc v. Emperor. 

35 Cr. L. J. 1159 ; 
150 I. C. 945 : 1934 O. L. R. 658 : 
IIO.W. N. 992:7R. O. 74: 
A. I. R. 1934 Oudh 279. 

Conviction — IVhcn not sound. 

lYhcrc the attention of the accused is not 
directed by the complaint to an offence, he 
cannot be convicted of that offence. Sobhraj 
Bamchand v. Emperor. 36 Cr. L. J. 1345 : 
158 I. C. 212 : 29 S. L. R. 27 : 8 R. S. 42 : 

A. I. R. 1935 Sind 91. 

Conviction — When not sound. 

Sessions Judge disbelieving prosecution evid- 
ence in its main details — Conviction on an 
assumption of what their evidence ought to 
have been is not legal. Hashmat v. Emperor. 

35 Cr. L. J. 278 : 
147 I. C. 77 : 12 O. W. N. 1203 : 
6 R. O. 215 : A. I. R. 1933 Oudh 566. 

Conviction— When not sound. 

Where an accused was not mentioned in the 
First Information Report nor his identification 
carried out in the Jail by any Magistrate and 
the accused was convicted on the sole testi- 
mony of tiic complainant : Held, that the 
conviction, under the circumstances, was un- 
iustifiablc. Parshadi v. Emperor. 

29 Cr. L. J. 989 : 
112 I. C. 109 : 5 0. W.N. 732: 

I A. I. R. 1928 Oudh 417. 

1 — Conviction— When sound. 
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up another and alternative line of defence. 
:Nga Ba Sein v. Emperor. 37 Cr. L. !• 293 : 

160 I. C. 463 : 8 R. Rang. 384 ; 
A. I. R. 1936 Rang. 1. 

Defence — Alibi. 

When the accused is convicted for commit- 
ting an offence on a day different from that 
entered in the charge-sheet, and the defence 
is that of alibi, a material irregularity is 
committed, and the conviction cannot stand. 
Kishori Lai v. Emperor. 36 Cr. L. I. 282 (2) : 

153 I. C. 32 : 35 P. L. R. 449 : 
7 R. L. 379 (1) : A. I. R. 1934 Lah. 455. 

De/ence— Alibi. 

Whenever a defence of alibi is set up and 
that defence utterly breaks down, it is a 
strong inference that if the prisoner was not 
in fact where he saj's he was, then in all pro- 
bability, he was where the prosecution sa 3 ’ he 
was, Sarat Chandra Dhupi v. Emperor. (S. B.) 

35 Cr. L. J. 1335 : 
151 1. C. 473 : 7 R. C. 133 : 

A. I. R. 1934 Cal. 719. 

Defence — Alibi. 

Witnesses to prove alibi should be called by 
accused and unless they are cross-examined, 
value of their evidence cannot be assessed. 
Emperor v. Nirmal Jiban Ghose, (S. B.) 

36 Cr. L. I. 1115 : 
157 I. C. 387 : 62 Cal. 238 : 

39 C. V7. N. 744 : 8 R, C. 106 : 
A. I. R. 1935 Cal. 513. 

Defence — Defence evidence of one accus- 
ed, use of, against others. 

Where the case of one accused person is 
quite antagonistic to the case of his co- 
accused, the evidence of a witness called 
on behalf of one of them is admissible 
against the other and more so when the 
witness has been cross-examined on behalf of 
the other. Nga Shwe Din v. Emperor. 

35 Cr. L. J. 905 : 
149 I. C. 33 : 6 R. Rang. 281 : 
A. I. R. 1934 Rang, 98, ' 

Defence — Defence of poor prisoners at 

Croton expense— Duty of Crown and Court pointed 
out. 

About the defence of prisoners who are too 
poor to instruct lawyers on their own 
account, those whose duty it is to select 
lawyers to defend at the expense of the 
Crown should not treat the selection as 
a matter of patronage for the benefit of the 
lawyer so appointed. The selection should 
be made from among young men of 
marked ability. Trial Judge should remem- 
ber that he has the duty not only to 
prosecution but to the defence. He has the 
Police diary in front of him and should use his 
greater experience to cross-examine the wit- 
nesses when he sees that the defence lawyer is 
incompetent. Darpan Potdarin v. Emperor. 

39 Cr. L, J. 384 : 
173 I. C. 833 ; 10 R. P. 456 : 4 B. R. 342 : 

A. I. R. 1938 Pat. 153. 


—Defence — Evidence — Extent to which 

accused can be allowed to bring evidence. 

Undoubtedly, the Magistrate is bound to 
allow the accused to defend himself, but on 
the charge brought against him and to which 
he has to answer: but the Magistrate should 
not allow, for instance, an accused person 
charged with theft to bring evidence to justify 
his theft. An accused can bring evidence to 
explain his motive and his actions; to 
show, for instance, that he stole because he 
was starving and to explain all the circum- 
stances of his offence so that the Court can 
come to a true and just decision. Om Radhe v. 
Emperor. 40 Cr. L. J. 803 : 

183 I. C. 460 .' 12 R. S. 55 : 

A. I. R. 1939 Sind 238, 

t 

Defence — Evidence of one accused — Use 

against others. 

There is nothing in the law of evidence or 
procedure which renders the statements of 
witnesses produced by one accused inadmissi- 
ble against a co-accused, but at the same time 
there are obvious reasons for receiving 
such evidence with great caution, and 
indeed for regarding it with great sus- 
picion. Shapurji Sorabji v. Emperor. 

37 Cr. L. J. 688 : 

162 I, C. 399 : 60 Bom. 148 : 

8 R. B. 415 : 38 Bom. L. R. 106 : 

A. I. R. 1936 Bom. 154, 

Defence— Documents referred to by accus- 
ed in his statement — Court whether bound to con- 
sider them without formal proof. 

It is open to an accused person to file in 
Court along with his statement a docu- 
ment written by him, whether it be a 
letter or any other document, and even if 
there is no witness to speak to the actual 
writing of the document, the Court is bound 
to consider the document along with his state- 
ment. In re : Muhammad Salia Rowther. 

29 Cr. L. I. 1041 : 

112 I. C. 465 : 28 L. W. 509 : 

1928 M. W. N. 782 : 55 M. L. J. 624 : 

A. I. R. 1928 Mad. 1135. 

Defence— Exceptions, proof of. 

Admission that death resulted from injuries 
caused by accused — Burden of proof to 

show his act is covered by exceptions 
Accused is entitled to benefit of prosecution 
evidence. Mohammad Rafiq v. Emperor. 

35 Cr. L. J. 470 : 

147 I. C. 722 : 6 R. L. 436 : 

A. I. R. 1933 Lah. 1055. 


Defence — Fair opportunity. 

In a trial before the Special Bench, an accused 
may be given an opportunity of explaining 
the circumstances appearing against him and a 
truthful explanation coming from the accused 
cannot injure him, innocent as he is presumed 
to be. Emperor v, Nogendra Nath Sen Gupta. 

^ 16 Cr. L. J. 576 

30 I. C. 128 : 21 C. L. j. 396 
19 C, W. N. 923 
A. I. R. 1916 Cil. ,524. 
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Case against applicant instituted by Police 
— Cross-complaint bj' accused — Arguments 
heard in Police case— Orders in that case 
should be postponed till hearing of evidence 
in the other case. Ujagar Singh v. Emperor. 

37 Cr. L. J. 510 (I) : 
161 1. C. 921 ; 37 P. L. R. 80 : 8 R. L. 816 : 

A. I. R. 1936 Lah. 356. 

Counter-cases — Cross-cases. 

There is no rule of law that all charges 
and counter-charges must be tried by the 
same Court, and in the circumstances of the 
case, the proper course for the Magistrate 
was to try the cross-case as a warrant case. 
Lakshmi Narayana v. Siirya Narayana. 

33 Cr. L. J. 765 ; 
139 I. C. 343 : 1932 M. W. N. 634 : 
63 M. L. J. 101 : 36 L. W. 390 : 
I. R. 1932 Mad. 667 ; A. I. R. 1932 Mad. 502. 

Counter-cases — Evidence — Cross-cases, 

disposal of, by single judgment— intermiodng of 
evidence, legality of. 

The evidence in two cross-cases was recorded 
separately but the Magistrate thought it 
convenient to dispose of them in one judg- 
ment. In his judgment, the Magistrate while 
discussing the guilt or innocence of the 
accused in each case, freely relied on the 
evidence which was led in the cross-case. 
It also appeared that the Magistrate treated 
the evidence in two cases as if it was 
evidence on one record and had so mixed 
up the depositions of the witnesses that it 
was impossible to say how far the conviction 
of the appellants in each case was based 
upon what was legal evidence against them: 
Held, that the procedure adopted was 
contrary to law, Sheo Karan v. Emperor. 

110 I. C. 590 ; A. I. R. S28 Lah.?^! 
Counter-case. 

Evidence taken .separately one after another 
— One argument and one judgment — Proce- 
dure though irregular, High Court wilt not 
interfere when no prejudice is caused, 
Khilish Chandra Bose v. Maniram Maklania. 

36 Cr. L. J.1339 : 
157 I. C. 1042 : 8 R. C. ISO : 
A. I. R. 1935 Cal. 548. 

Counter-cases— Cross-cases — Evidence — 

Use of depositions given in one case in the other 
with consent of both parties, legality of—Cr. P. O. 
S. 537. 

Where a Court trying two counter-cases 
filed in one of the cases with the consent 
of both parties certified copies of the 
evidence given by the defence witnesses 
when they were examined as prosecution 
witnesses in the other case after calling and 
examining them in the presence of the 
accused and making them swear to the 
truth of their previous statements: Held, 
that the procedure adopted was not in any 
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way illegal or irregular, Kriahnayya Naidu v. 
Emperor. 31 Cr. L. J. 1191 : 

127 I. C. 289 : 58 M. L. J. 547 : 
1930 M. W. N. 410 : 53 Mad. 775 : 

A. I. R. 1930 Mad. 505. 

Counter-cases. 

Judge can try each case to conclusion and 
then pronounce judgment in both— But trial 
must be separate and separate judgments must 
be given. Conclusions in each case must be 
founded only on evidence in each. If he can- 
not detach himself from extraneous 
considerations, transfer is proper. In re ; 
Mounagurusami NaieJeer. (F. B.) 

34 Cr. L. J. 175 : 
141 1. C. 539 : 37 L. W. 101 ; 

‘ 64 M. L. J. 150 ; 1933 M. W. N. 98 : 

56 Mad. 159 : I. R. 1933 Mad. 143 : 
A. I. R, 1933 Mad. 367 (2). 

Counter-case. 

Where tlmrc is a case and countcr-case, the 
Court is not in any way bound to adjourn the 
hearing of the case indefinitely, waiting for the 
results of the steps taken in the counter-case. 
Bam Singh v. Emperor. (S. B.) 

36 Cr. L. J. 714 s 
155 I. C. 421 (b) : 16 P. L. T. 295 : 

7 R. P. 580 ; A. I. R. 1935 Pat. 214. 

Counter-cases, 

Appeal — Judge acquitting accused in case — 
Reversal of findings in countcr-case — Evidence 
not discussed — Finding in other appeal referred 
to — Procedure is not proper — Remand order- 
ed. Ileta Singh v. Emperor. 

36 Cr. L. J. 1349 : 
158 I. C. 2t‘l : 1 B, R, 871 : 

8 R. P. 185 : A. I. R. 1935 Pat. 494, 

Counter-cases — Evidence for prosecution 

copied word for loord in other case for defence and 
vice versa — Trial, ’whether vitiated. 

Where in two cross-cases the evidence for the 
prosecution in one case has been recorded 
practically word for word as the evidence for 
the defence in the other and vice versa, and 
the evidence has been copied so exactly that 
in places the words • “present accused” have 
been included where they arc inappropriate 
because the evidence is taken bodily from 
the other case, there is a serious defect in 
the procedure vitiating the whole trial. 
Maung Pa v. Emperor, 38 Cr. L. J. 641 ; 

168 I. C. 713 : 9 R, Rang. 364 : 
A. I. R. 1937 Rang. lOO. 

Counter-cases, 

Incidental reference to prosecution evidence 
in counter-case — Accused not prejudiced — 
Failure of justice not caused — Trial is not 
vitiated. Kanchan v. Emperor. 

35 Cr. L.J. 1415; 
151 I. C. 812 : 3 A. W. R. 458 : 
7 R. A. 219 : A. I. R. 1934 All. 651. 

Counter- cases —Proper mode of trial. 

It is a generally recognized rule that a case 
and a counter-case should be tried in quick 
succession by the same Judge, who should 
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and the evidence, if any, upon which it is 
founded is to be discussed and a conclusion is 
to be arrived at by the lower Appellate Court 
in the same way as in the case for the prose- 
cution. It is not enough to say that the 
prosecution has been proved and that, there- 
fore, it is unnecessary to deal with the defenee 
case. Samni v. Bansari Burmani. 

31 Cr. L. J. 567 ; 
123 1. C. 742 : A. I. R. 1929 Cal. 532. 

Defence, weakness of. 

The guilt of a person accused for a crime has 
to be established by the evidence for the 
prosecution and not by the weakness of the 
defenee. Emperor v. Sain Dass. 

27 Cr. L. J. 593 : 
94 I. C. 257 ; 8 L. L. J. 180 : 
27 P. L. R. 353 : A. I. R. 1926 Lah. 375. 

— ^ Defence witnesses, credibility of — Insi- 

nuation as to relation with accused unsupported 
by record, value of — Court, duty of. 

The mere fact that some of the witnesses 
for the defence are fellow-castemen of the 
accused, is no ground for discrediting their 
evidence. A Court ought not to permit the 
making of insinuations by the Police as to the 
defence witnesses being related to the accused 
especially when there is nothing on the record 
to support such insinuation, and the witnesses 
have not been questioned with reference 
thereto. Rameshwar Tewari v. Emperor. 

20 Cr. L. J. 748 : 
53 I. C. 156 : 22 O. C. 375 ; 
2 U. P. L. R. (J. C.) 62 : 
A. I. R. 1919 Oudh 310. 

Defence in the alternative. 

It is open to an accused person to adopt a 
defence in the alternative, such as that be was 
not present at the occurrence and did not 
strike the complainant but that if he did strike 
him, he acted in self-defence. Afiruddi Chak- 
dar V. Emperor. 20 Cr. L. J. 661 : 

52 I. C.485 : 29 C. L. J. 571 : 
23 C. W. N. 833 ; A. I. R. 1919 Cal. 439. 

Delay, undesirability of. 

Delay in the disposal of a criminal case only 
invites evidence which cannot be relied upon. 
The longer the period allowed to elapse from 
the time of the event to the time when the 
witness gives evidence, the greater is the pro- 
bability of confusion and of the truth being 
obscured. Thomas James Henry Arnup v, 
Kedar Nath Ghosc . 27 Cr. L. J. 129 : 

91 1. C. 801 : 30 C. W. N. 935 : 
A. I. R. 1925 Cal. 1017. 

Delay in disposal — Effect. 

Delay in the disposal of eases is seriously 
prejudicial to the course of justice in cases 
where identification is a material issue and 
should, therefore, be avoided. Dhanu Raul v. 
Emperor. 28 Cr. L. T. 865 (b) ; 

104 I. C. 70S : 9 P. L. T. 217 : 
A. I. R. 1928 Pat. 59. 

— De novo trial. , 

It is not expedient in the interests of 1 
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justice that a petty case should be tried de novo. 

1 Amir v. Emperor. 35 Cr. L. T. 1447 • 

151 1. C. 913 (a ) ; 7 R. L.224 x 
A. I. R. 1934 Lah. 455. 

De novo trial, meaning of. 

What is called a trial de novo, is not 
strictly speaking a new or fresh trial. All 
that it means is that the accused has the 
right to have all or any of the witnesses 
re-summoned or re-heard by the new 
Magistrate. In re : D. M, Vsnkatanarayana 
Ayyar. 38 Cr. L. J. 537 : 

168 I. C. 291 : 45 L. W. 240 : 
1937 M. W. N. 173 : 1937 1 M. L. J. 338.: 
9 R. M. 559 : A. I. R. 1937 Mad. 448. 

De novo trial — Order of examining 

witnesses. 

Witnesses summoned for de novo trial — Order 
in examining them, is at discretion of 
prosecution. Ibrahim v. Emperor, 

36 Cr. L. J. 41 ; 
152 1. C. 236 ; 31 N. L. R. 117 : 7 R. N. 80 : 

A. I. R. 1934 Nag. 209. 

De novo trial — Same Magistrate. 

Where a Magistrate who tried the case has 
already formed an opinion on the evidence 
on the record and has expressed the sariie, 
it is only fair to the accused that they 
should be re-tried by another Magistrate, 
who has formed no opinion. Timed Singh v 
Emperor. 11 Cr. L. J. 51 : 

5I.C. 178: 7 A. L.J.19. 

Deposition — Procedure — Verification 

that deposition has been read over to witness must 
be signed by presiding officer of Court. 

The essential feature in verifying that a 
deposition has been read over and inter- 
preted to a witness is the certificate signed 
by the presiding officer of the Court. This 
is a statutory provision. Any initialling 'by 
the Reader prior to the signature by the 
Judge is unessential and is merely done for 
the Reader’s own convenience or for the 
more certain satisfaction of the Judge ; but, 
when the Judge has certified that the 
evidence has been read over to the witness, 
it must be presumed until • the contrary is 
shown that this has not been done. Vithoo v. 
Emperor. 40 Cr. L. J. 388 : 

180 I. C. 577 : 1938 N. L. J. 285 : 11 R. N. 373 : 
I. L. R. 1939 Nag. 338 : A. I. R. 1938 Nag. 487. 

Deposition not amounting to confes- 
sion— Admissibj'Zi/y. 

A deposition not amounting to a confession 
of a person recorded on solemn affirmation 
by a Magistrate is admissible against the 
deponent only but not against any other 
person jointly tried with him. Emperor v. 
Shuldham, (F. B.) 16 Cr. L. J. 257 : 

28 I. C. 145 : 14 P. W. R. 1914 Cr. : 
222 P. L. R. 1915 : A. I. R. 1915 Lah. 487. 

Discharge. 

Neither an order of diseharge nor of 
acquittal can properly be made in a case , 
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of view of the correctness of the Magistrate’s 
order of discharge. Akberally Tayaballi v. 
Alimahomcd Abdul Hussain. 40 Cr. L. J. 951 : 

184 I. C. 282 : 12 R. B. 159 : 
41 Bom. L. R. 749 : 
A. I. R. 1939 Bom. 372. 

; — -Court’s duty — Duty of Magistrate — 

Conviction set aside by High Court — Committal 
to Sessions directed — Procedure in Committing 
Magistrate’s Court. 

Where an accused person is tried and con- 
victed by a Magistrate, but the conviction 
and sentence are set aside by the High Court 
and the latter directs that the accused be 
committed to Sessions, all that the Magis- 
trate .should do is to re-open the original 
proceedings, frame a fresh charge, explain it 
to tl)e accused, require him to give in his 
list of witnesses for Sessions, examine, if he 
thinks fit, any of those witnesses, who have 
not already been examined and then to write 
a short formal order of committal as under 
the orders of the High Court. Nga Myaing v. 
Emperor. 26 Cr. L. J. 1106 : 

88 I. C. 274 : 2 Rang. 447 : 
A. I. R. 1925 Rang. 82. 

Court’s duly — J urisdiclion. 

If an offence against public justice has been 
committed, the offenders are liable to punish- 
ment irrespective of the state of affairs in the 
Civil Courts. Jujcshivar Pershad v. Ragho 
Misser. 19 Cr. L. J. 146 : 

431. C. 434:2P. L.J. 688: 
4 P. L. W. 143 ; A. I. R. 1918 Pat. 190. 

Court’s duty— To take evidence of defence 

witnesses. 

Every reasonable attempt should be made 
by the Court to secure the evidence of wit- 
nesses cited by the accused either by procur- 
ing their attendance or by having tfieir evi- 
dence taken on commission and the record 
must show what happened to the summonses 
issued to them. Hira Singh v. Emperor. 

28 Cr. L. J. 167 ; 
99 I. C. 599 : 27 P. L. R. 501. 

— Coiirl’s duty — Practice. 

Officials who function both as Deputy Com- 
missioner and District Magistrate ought to 
take meticulous care to differentiate between 
their duties as Deputy Commissioners and as 
District Magistrates. Sein Tha U v. Maung 
Kyaiv Khine, 36 Cr. L. J. 875 : 

156 1. C, 149 : 13 Rang. 336 : 
7 R. Rang. 378 : A. I. R. 1935 Rang. 137. 

Court’s duty — Procedure — Duty of try- 
ing Judge to decide all questions of law at trial. 

It is the duty of the Judge to decide all 
questions of law arising in the course of the 
trial. If his decision is erroneous, it is liable 
to correction by a superior Tribunal in appeal 
or revision ; but as long as the case is before 
the Judge, he is responsible for the decision 
and cannot relieve himself of that responsi- 
bility by seeking advice or instructions from 


CRIMINAL TRIAL 

a superior Court. It would be most improper 
for a superior Court to give such instructions, if 
sought. Emperor v. Dosu. 18 Cr. L. J. 913 ; 

42 I. C. 145 : 11 S. L. R. 52 : 
A. I. R. 1917 Sind 24. 

Court's duly — Practice — Duty of 

Magistrate — Private conference with Prosecuting 
Officer — Invoking intervention of superior Execut- 
ive Officers — Putting accused to inconvenience — 
Improper conduct. 

It is an elementary principle of justice that 
a person cannot simultaneously perform the 
functions of a Prosecutor and those of a 
Judge in a Criminal case. A Magistrate ceases 
to be an Executive Officer when he is sitting 
in a Court to try a criminal case. A District 
Magistrate, as such, is directly subordinate to 
the High Court and he cannot be allowed to 
invoke the intervention of his superior Exe- 
cutive Officers in a matter concerning the 
discharge of his judicial duties for which he 
owes responsibility only to the High Court. 
Tai Mahmud v. Emperor. 29 Cr. L. J. 212 ; 

107 I. C. 100 : 29 P. L. R. 14 : 
I. L. T. 40 Lah. 36 : A. I. R. 1928 Lah. 125. 

Court’s duty — Procedure. 

In a case where every possible point is likely 
to be contested, a strict compliance with the 
statutory provisions is desirable. Amritalal 
Httzra V. Emperor. 16 Cr. L. J. 497 ; 

29 I. C. 513 : 21 C. L. J. 331 : 
19 C. W. N. 676 : 42 Cal. 957 : 
A. I. R. 1916 Cal. 188. 

Court’s duty to exclude inadmissible evi- 
dence. 

It is the duty of the trial Magistrate or 
Judge to refuse to admit evidence which is 
not admissible according to law, and therefore, 
it is his duty to exclude such evidence. 
Phekan Singh v. Emperor. 32 Cr. L. J. 1025 ; 

133 I. C. 449 : 12 P. L. T. 471 : 

I. R. 1931 Pat. 369 : 
A. l.R. 1931 Pat. 345. 


Credibility. 

‘Testimony of accomplice and witness know- 
ing commission of crime but not disclosing it. 
Degree of credibility depends on all facts and 
circumstances. Hahjuddi v. Emperor. 

35 Cr. L. J. 1357 ; 
151 1. C. 486 : 38 C. W. N. 777 : 
7 R. C. 136 : A. I. R. 1934 Cal. 678. 

Criminal Courts, duty of . 


A complainant who has exhausted the re- 
sources of a Civil Court in obtaining posses- 
sion, should receive assistance from the Crimi- 
nal Courts. Emperor v. Amru. , ^ 

37 Cr. L. J. 720 ; 

162 I. C. 813 : 18 N. L. J. 307 : 

8 » AT veA 


Criminal intention, duty of prosecu- 
tion to prove— Entry in another’s house— When 
criminal. 

When criminal intention is an ingredient of 
an offence, it is on the prosecution to prove 
that intention just as much as any other 
ingredient. The entry of one person into the 
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Duty of ATagistralc, 

Mngistrntcs should avoid any suspicion of 
being influenced in their decisions by the | 
opinion of the Police vho investigate the eases 
which arc brouglit before them. Pratap Singh 
V. Emperor. 38 Cr. L. T. 689 ; 

169 I. C. 33 : 1. L. R. 1937 Nag. 183 : 

9 R. N. 291 : A. I. R. 1937 Nag. 114. 

Dutii of Magistrate. 

Any Rtagistratc, who seeks inspiration from 
any Counsel for the Crown, even if he be of tlic 
position of Government Advocate, or from any 
Police Ofllccr, however highly placed he may 
be, is unworthy of his ofllco. K. L. Gauba v. ! 
Emperor. 38 Cr. L. J. 955 : 

170 I. C. 586 : I. L. R. 1937 Lab. 114 : 
39 P. L. R. 643 : 10 R. L. 135 : 
A. I. R. 1937 Lab. 411. 


Duty of Magistrate. 


Magistrate should afford facilities to accused 
also when he has discretion in the matter and 
ends of justice require. Bashir-ud-Din v. 
Emperor. 33 Cr. L. J. 752 : 

139 I. C. 330 : 1. R. 1932 All. 554 ; 

A. I. R. 1932 All. 327. 


-Duty of Magistrate. 


The duty of Bench Mngistrntcs lies in ndminis- 
tcring the law, and in tlic performance of that 
duty they should not allow their minds to be 
diverted by irrelevant eonsidcration, such as 
want of politeness on the part of the accused 
in his behaviour towards the Police. In re 
Eamasawmy Ayyar. 38 Cr. L. J. 544 

168 I. C. 511 : 45 L. W. 289 
1937 M. W. N. 184 (1) ; 1937 1 M. L. J. 310 
9 R. M. 595 : A. I. R. 1937 Mad. 534 


Duty of Magistrate— Everything to be 

done in order. 

The authority of tlic Court must be vindi- 
cated and its orders carried out, but all 
things should be done decently and in order. 
Gangadhar Nathmall v. Corporation of Calcutta. 

39 Cr. L. J. 259 : 
172 1. C. 954 ; 41 C. W. N. 1344 : 

10 R. C. 481 : 1. L. R. 1938 1 Cal. 558 : 

A. I. R. 1938 Cal. 15. 

Duty of Magistrate— Judgment— Proper 

way of dealing with criminal ease, stated. 

The proper way for a Magistrate to deal 
with a criminal case is to discuss first the 
prosecution evidence and come to an in- 
dependent finding on the truth or falsity of 
the story related by them and then to 
examine the statement of the accused and 
criticize it in the light of the circumstances 
brought on the record. Where the Sessions 
Judge dealt with the statement of the 
accused first and having found it untrust- 
worthy, except to the extent of his admission 
that he had killed his wife, then animadvert- 
ed upon the prosecution evidence and finding 
it to be entirely unreliable, believed the evi- 
dence only to the extent to which it agreed 
with the admission of the accused ; Held, that 
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the manner in which the case was approached 
was entirely illegal. Ohtdam Nabi v Emperor. 

40 Cr. L. J. 185 : 
179 I. C. 237 : 40 P. L. R. 265 : 
11 R. L. 542 : A. I. R. 1938 Lah. 850. 

Duty of Magistrate — Magistrate making 

unfounded suggestions in explanation submitted 
to High Court, impropriety of. 

A Magistrate is not entitled to make any 
suggestion or representation in the explana- 
tion w'hioh he may submit in any ease to 
the High Court of anything which is not 
founded on the record before him. Mnni 
Krishna Sen Gupta v. Emperor. 

32 Cr. L. J. 18 : 
127 I. C. 672 : 34 C. W. N. 256 : 

I. R. 1930 Cal. 880 : 
A. I. R. 1930 Cal. 379 (1). 

Duty of Magistrates — Recommendation 

of Police— Magistrates to use discretion. 


The habit of the Junior Magistracy and 
others of accepting applications and recom- 
mendations of tlie Police without exercising 
their judicial discretion in any way comment- 
ed upon. Dattatraya Govindeao Pakode v. 
Emperor. 39 Cr. L. J. 65 ; 

172 I. C. 130 : 10 R. N. 167 : 

A. I. R. 1938 Nag. 76. 


Duty of prosecution. 

In a criminal ease, the duty is cast upon the 
prosecution to establish all the essential in- 
gredients of the offence with which a person 
is charged, and if the evidence produced 
leaves a lacuna on any of the material points, 
the accused is entitled to an acquittal. Mela 
Ram V. Emperor. 32 Cr. L. J. 1233 (2) : 

134 I. C. 782 : 32 P. L. R. 83 : 

I. R. 1931 Lab. 990 : 

A. I. R. 1931 Lab. 361. 


-Duty of prosecution. 


In a criminal prosecution involving heavy 
punishment and where a clear and definite 
order is relied on as having been disobeyed, 
the prosecution must prove what the 
order really was and its actual trans- 
cression. Gulabchand v. Emperor. 

^ 34 Cr. L. J. 771 

143 I. C. 622 : 35 Bom. L. R. 185 
I. R. 1933 Bom. 277 
A. I. R. 1933 Bom. 148. 

-Duty of prosecution. 


In a murder case the omission of the prosecu- 
tion to show how the investigation proceeded 
step by step and to bring out in evidence 
the manner in which the various witnesses were 
treated is a serious defect. Feroze v. Emperor. 

31 Cr. L. J. 871 : 

125 I. C. 381 : A. I. R. 1930 Lab. 659. 

Duty of prosecution. 

It is duty of the prosecution Counsel^ to see 
that the ease is regularly conducted against all 
the accused. Chhotcy Lai v. Emperor . 

28 Cr. L. J. 756 : 

103 I. C. 836 : 1 Luck. Cas. 265 : 

A. I. R. 1927 Oudb 353. 
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— Cioss-cxaininalinti —Discretion of Court. 

A trial Judge can restrict the scope of the 

cross-examination of witnesses. Eknalh Sahay 
V. Emperor. 17 Cr. L. J. 353 (a) 

35 I. C. 657 : 1 P. L. J. 317 : 
A. I, R. 1916 Pat. 236. 

Cross-examination — Duty of Court. 

While it is the duty of every Court to keep 
the cross-examination of a witness within legiti- 
mate bounds, it must be careful in the dis- 
charge of that duly, not to exercise too 
effective a control so as to unduly curtail 
legitimate cross-examination. Too much 
interruption by the presiding Judge in the 
course of the cross-examination of witnesses 
by the Counsel for the accused has, more often 
than not, the result of robbing the cross- 
examination of its efficacy and, therefore, 
undue interference in cross-examination must 
be avoided by the presiding Judge. Salag 
Ram V. Emperor. 38 Cr. L. J. 416 (b) 

167 I. C. 515 : 1936 A. W. R. 967 
9R. A. 550 : A. I. R. 1937 All. 171. 

Cross-examination — Evidence — Fraclice 


— Bight of Judge to curtail cross-examination. 

A Judge is, and always must be, in control of 
the proceedings in his Court. On the one 
hand the right of the cross-examination must 
be carefully guarded, and it must be remem- 
bered that it may be necessary for an 
Advocate to approach delicately and with 
caution the point upon which he is seeking to 
obtain admissions. It may be important that 
a witness whom he does not consider truthful 
should not be put on his guard by immediate 
presentation of the case set up by the opposing 
side. The lengtli of the cross-examination is 
by no means the criterion of its excellence, and 
it is lamentably true that lack of skill in 
advocacy often leads to a failure to appreciate 
this fact. When irrelevant topics are pursued 
at great length, and persistence is shown in 
going over the same ground again and again 
in the hope of making the witness appear dis- 
crepant, some limit must be placed upon the 
latitude given. Brahmaya v. The King. 

40 Cr. L. J. 265 
179 I. C. 783 : 11 R. Rang. 347 
A. I. R. 1938 Rang. 442. 

— Cross-examination. 

Prosecution witnesses not cross-examined 
concerning defence version— Defence put up 
subsequently — Conclusion that it was after- 
thought, can be arrived at. Emperor v. Nga 

37 Cr. L. J. 94 
159 I. C. 450 ; 8 R. Rang. 267 
A. I. R. 1935 Rang. 393. 

—Cross-examination — Fresh matter intro- 
duced in re-examination— Opportunity for re- 
cross-examination. 

Where in re-examination of a witness a fresh 
matter is introduced and the Court grants 
only three minutes for further cross-examina- 
tion, the tinae is insufficient as the object of 
re-examination is to clear the ambiguities in 
cross-examination, and if new and important 
matter is allowed to be introduced in re-exami- 
nation, the accused has aright to cross-examine ' 
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the witness as regards the matter so introduced. 
Salag Ram v. Emperor. 38 Cr. L. J. 416 (b) ; 

167 I. C. 515 : 9 R. A. 550 ; 
1936 A. W. R. 967 : A. I. R. 1937 All. 171. 

Cross-examination, right of, defined . 

Right to cross-examine prosecution witness 
includes right to cross-examine as to any 
previous statement relevant to the matter in 
question. Muhammad Rahim v. Emperor. 

36 Cr. L. J. 581 : 
154 I. C. 762 : 29 S. L. R. 92 : 
7 R. S. 167 : A. I. R. 1935 Sind 13. 

Cross-examination after charge — Wit- 
ness not appearing — Effect. 

A witness did not appear for cross-exami- 
nation after charge and the accused also did 
not press for a warrant of arrest against him : 
Held, that the accused could not be said to 
have been prejudiced by the failure of the 
Court to allow the cros;-examination of the 
witness. Ashfag v. Emperor. 

37 Cr. L. J. 1108 : 
165 I. C. 25 ; 1936 A. L. J. 958 : 
9 R. A. 247 (1) : 1936 A. W. R. 731 : 

A. I. R. 1936 All. 707. 

Crown appeal — Appeal by Crown — 

Limitation — Two charges against accused — Con- 
viction on one — Appeal. 

An accused was charged for two offences but 
was acquitted on first of them and convicted 
for the second. He preferred an appeal against 
conviction in which he was acquitted of the 
charge for which he was convicted but the 
Court expressed opinion that he ought to have 
been convicted on the charge on which he 
was first acquitted. Thereupon the Crown 
preferred an appeal against his acquittal 
on the first charge. It was preferred 
after three months and eight days after the 
original order of acquittal. There were exe- 
cutive instructions that appeals by the Crown 
should be filed not later than three months 
after the date of the order of acquittal : Held, 
that although the appeal ought to have been 
filed within three months, yet the period 
exceeded being small one, under the circum- 
stances of the case, the delay was not un- 
reasonable. The King v. Nga Toh Hla. 

39 Cr. L. J. 490 : 
174 I. C. 839 : 10 R. Rang, 437 : 
A. I. R. 1938 Rang, 109. 

Death of complainant — Abatement of 

proceedings. 

On the death of a complainant during the 
pendency of a trial, the proceedings abate if the 
offence complained of was personal to the 
complainant, that is, if it was one which could 
be compounded without the sanction of the 
Court. In other cases, the proceedings do not 
abate. Labhu v. Emperor. 20 Cr, L. J. 717 ; 

52 I. C. 797 : 25 P. R. 1919 Cr. : 
A. I. R. 1919 Lah, 409. 

Defence — Accused and his counsel 

taking different defences. 

The accused himself may, on his own behalf, 
take up one line of defence, but it is equally 
open to his Pleader on his behalf to take 
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or to embroider the case. Hans Raj v. 
Emperor. 37 Cr. L. J, S04 : 

161 I. C. 900 : 37 P. L. R. 605 : 

16 Lah. 345:8R. L. 811; 

A. I. R. 1936 Lah. 341. 

Duty of Prosecution. 

The prosecution is bound to place before the 
trial Court all evidenee relating to the case 
which is at its disposal, and then invite a 
judicial decision. Prosecution takes a very 
grave risk if it takes upon itself the duty of 
withholding evidence relating to the crime. 
The duty of the prosecution is that the trial 
Judge must be informed about the opposite 
version and then it will be for the Judge to 
decide whether he should hear the evidence 
or not. Where subsequent to the case being 
sent up for trial but before the trial takes 
place, the higher officers suspect the conduct 
of the investigating officer in connection with 
the case and come to know of some further 
evidence which may possibly throw doubt on 
the prosecution story which had been put for- 
ward as a result of tbe inquiry made by the 
investigating officer, the proper and the fair 
course is to place fresh evidence or information' 
before the Court which has to adjudicate the 
question of guilt or innocence of the accused 
persons. In a case of this kind, it is the clear 
duty of the prosecution to produce at the trial 
not only the witnesses who supported the 
version of the investigating officer but also 
the witnesses on whose evidence the prosecu- 
tion authorities passed an order for the sus- 
pension of the investigating officer. Abdul 
Suihan v. Emperor. 41 Cr. L. J. 258 : 

186 I. C. 192 ; 1939 A. L. J. 966 : 

12 R. A. 384 : A. I. R. 1940 All. 46. 

Duty of prosecution. \ 

The prosecution must realise that it is no 
part of their duty to try by hook or by crook 
to obtain convictions. Major Robert Stuart 
Wanchope v. Emperor. 35 Cr. L. J. 156 : 

146 I. C. 767 : 58 C. L. J. 405 ; 

38 C. W. N. 187 ; 6 R. C. 257 : 
A. I. R. 1933 Cal. 800. 

Duty of prosecution. 

The prosecution must succeed on the strength 
of its own case, and not on the weakness of 
the defence. Emperor v, Eddtila Venkata Subba 
Reddi. 33 Cr. L. J. 51 (2) ; 

134 I. C. 1143 : 34 L. W. 128 : 
61 M. L. J. 608 : 1931 M. W. N. 1177 : 
54 Mad. 931 : 1. R. 1932 Mad. 7 ; 

A. I. R. 1931 Mad. 689. 

Duty of prosecution. 

The Public Prosecutor is under a duty to dis- 
close to the defence the existence of any fact 
that may help the accused. Nga Su v. 
Emperor. 35 Cr. L. J. 792 : 

148 I. C. 810 : 6 R. Rang. 254 ; 
A. I. R. 1933 Rang, 378. 
Duly of prosecution. 

The suggestion, that if there is little doubt 
that accused challaned by Police are guilty, 
the prosecuting authorities are entitled to do 1 
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their best to obtain a conviction, should be 
rejected. Nem Singh v. Emperor. 

36 Cr. L. J. 152; 
152 I. C. 741 : 7 R. A. 373 : 

4 A. W. R. 5 : A. I. R. 1934 All. 908. 

Duty of prosecution. 

Though it is the duty of the prosecution to 
place before the Court, especially in a case of 
nnurdcr, all the available evidence which is 
likely to throw any light upon the crime and 
the withholding of such evidence is likely 
to be treated by the Court as a flaw in the 
evidence for the Crown, each case depends 
upon its own facts and circumstances, 
Lachhmi Narain v. Emperor. 

33 Cr. L. J. 497 (2) : 
137 I. C. 691 : 33 P. L. R. 580 ; 
I. R. 1932 Lah. 347 : A. I. R. 1932 Lah. 500. 

Duty of prosecution. 

When the prosecution proposes to examine 
new witnesses, the prosecuting Counsel should 
always mention in his opening address the 
names of the new witnesses and the purpose for 
which they are being called, and the Court should 
always insist upon this being done. Emperor 
V, Dhondiba Santoo Shinde. 36 Cr. L. J. 344 : 

153 I. C. 278 : 36 Bom. L. R. 950 : 
7 R. B. 228 : A. I. R. 1934 Bom. 487. 

Duty of prosecution. 

■Where proceedings bristle with irregularities, 
it is for the prosecution to show that the 
accused was not prejudiced thereby. Lachmi 
Narain v. Emperor. 20 Cr. L. J. 742 : 

53 I. C. 150 : A. I. R. 1919 Pat. 452. 

Duly of prosecution. 

Where the prosecution does not name the 
witnesses in the challan, it is not entitled in 
law to have an adjournment for the purpose 
of examining them. Hajan Tika Lodhi v. 
Emperur. 35 Cr. L. J. 1163 (2) ; 

150 I. C. 916 : 7 R. N. 30 : 
A. I. R. 1934 Nag. 156. 

Duly of prosecution — Accused refusing 

to explain evidence against him~Presumplion, 

A person accused of a crime is under no 
obligation to offer any explanation of his con- 
duct or of any circumstances which direct 
suspicion towards him. It is the duty of the 
prosecution to prove its case, but when such 
proof has been given and the time comes 
when the prosecution evidence, whether direct 
or circumstantial, has to be weighed, it is 
impossible for a Court to ignore the fact that 
it is unweakened or unrebutted by contrary 
evidence, which might have been produced 
if the facts alleged were not true. The accused 
is at liberty to defend himself in any way he 
thinks proper, but tbe Court cannot ingore 
the consideration that the prosecution evidence 
has been left unrebutted, Sushil Chandra v. 
Emperor. 20 Cr. L. J. 465 : 

511. C. 449 : 6 0. L. J. 210: 
A. I. R. 1919 Oudh 160. 
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— Defence obtaining copy of statement of 

prosecution witness. 

Statement favourable to aceused — Witness not 
questioned on the point in trial — Verdict of 
jury — Revisional. power of High Court cannot 
be invoked to consider it and set aside verdict 
of guilty. Hari Mahto v. Emperor, 

37Cr. L.J.320: 
160 I. C. 675 : 2 B. R. 233 : 8 R. P. 375 : 

A. I. R. 1936 Pat. 46, 

Defence — Practice. 

There is no principle of law which will 
warrant a Court’s findings that there is reason- 
able doubt of the case overwhelmingly made 
out by the prosecution, merely because the 
accused is ready with an explanation. Burjorjee 
V. Emperor. 37 Cr. L. J. 190 : 

159 I. C. 952 : 8 R. Rang. 301 : 
A. I. R. 1935 Rang. 453. 

Defence — Practice — Defence, whether 

hound to give explanation. 

In a criminal trial it is not desirable to call 
upon the defence to frame a theory either at 
the beginning or at any other stage of the hear- 
ing, particularly in a case of difiiculty in w'hich 
the theory of the prosecution itself is not clear. 
Surendra Nath Mukerji v. Emperor. 

19 Cr. L. J. 935 ; 
47 I. C. 659 : 16 A. L. J. 478 -. 
A. I. R. 1918 All. 160. 

Defence — Procedure . 

When a new defence is raised at a late stage, 
the Court should consider whether such defence 
ought to have been raised at an earlier stage 
assuming the accused to have been 
innocent. Emperor v. Kameshwar Lai. 

34 Cr. L. J. 828 : 
144 I. C. 872 : 6 R. P. 12 ; 
A. I. R. 1933 Pat. 481. 

Defence — Procedure, 

Admission of document after conclusion of 
arguments at the request of prosecution — Op- 
portunity to be given to accused to adduce evi- 
dence in rebuttal. Mofizuddin Mondal v. Sekan~ 
dar Molla. 35 Cr. L. J. 538 : 

147 I. C. 1095 : 6 R. C. 397 : 
37 C. W. N. 1186 : 
A. I. R. 1934 Cal. 133. 

Defence— Provocation, plea of. 

Once the provocation is given by the offender 
himself, he cannot subsequently urge that the 
opposite party acted in a provocative 
manner. Nihal Singh v. Emperor. 

37 Cr. L. J. 87 : 
159 I. C. 284 : 8 R. Pesh. 81 : 
A. I. R. 1935 Pesh. 155. 

— — ^ — Defence, rejection of— Duty of prosecution 
to prove case. 

The Sessions Judge is at liberty to reject 
the suggestion of the defence as to how the 
deceased was killed, but the mere fact that 
he rejected the theory of the defence will not 
prove the guilt of the accused in respect of the 
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charges brought against them. Binda v. Em- 
peror. 36 Cr. L. J. 1489 ; 

152 I. C. 85 ; 11 O. W. N. 1221 ; 

7 R. O. 177 : A. I. R. 1934 Oudh 485. 

Defence — Right of accused. 

A Magistrate exercises his jurisdiction with 
material irregularity if he holds a trial at a 
place where the accused is totally incapable of 
making a proper defence. Mewa Lai v. Emperor. 

19 Cr. L. J. 249 : 
44 1. C. 41 : 1917 Pat. 363 : 
3 P. L. J. 147 : 4 P. L. W. 359 ; 
A. I. R. 1918 Pat. 197. 

Defence — Rights of accused. 

Accused is entitled to confidential communi- 
cation with his Advocate. Sudha Sindhu Dey 
V. Emperor. 36 Cr. L. J. 615 : 

154 I. C. 1006 : 39 C. W. N. 259 : 
62 Cal. 384 : 7 R. C. 545 ; 
A. I. R.1935 Cal. 101. 

Defence — Rights of accused. 

Where in a criminal trial the defence alleged 
that, certain statements made by certain wit- 
nesses before the Judge were not mentioned 
to the Police, the defence has a right to 
cross-examine the witnesses as to such state- 
ments and seek their explanation. Mrs. M. 
F. Rego V. Emperor. 34 Cr. L. J. 505 ; 

143 I. C. 17 : 29 N. L. R. 251 : 

I. R. 1933 Nag. 153 ; 
A. I. R 1933 Nag. 136. 

Defence — Rights of accused. 

Defence is not bound to offer hypothesis. 
Leda Bagat v. Emperor. 33 Cr. L. J. Ill ; 

135 I. C. 81 : 10 Pat. 590 : 
12 P. L. T. 864 ; I. R. 1932 Pat. 1 : 

A. I. R. 1931 Pat. 384. 

Defence — Right of accused to summon 

investigating officer. 

Where at the instance of an accused person, 
the investigating officer is summoned as a 
witness, the accused is entitled to have the 
evidence of the officer recorded, and if he fails 
to appear, the Court should enforce his 
attendance. Arnrit Mander v. Emperor. 

21 Cr. L J, 336 : 
55 I. C. 608 : 1 P. L. T. 490 ; 
A. I. R. 1920 Pat. 714. 

Defence — Right of the accused — Res judi- 
cata, application of. 


Under the law it is perfectly open to an 
accused person to raise any plea of law or fact 
which may make for his acquittal. There is 
nothing like res judfeafa in a criminal trial as 
long as it does not terminate in either acquittal 
or conviction so as to attract the provisions of 
S. 403, Cr. P. C. Dewan Singh v. Emperor. 

37 Cr. L. J. 474 (2) : 

161 1. C.635 : 8 R. N. 219 : 

A. I. R. 1936 Nag. 55. 

Defence disclosed — Duty of Appellate 

Court to consider defence case and evidence. 


In a criminal trial where the defence i s dis- 
closed on behalf of the accused, it should be 
stated as such by the lower Appellate Court 
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Pleader in the trial Court and the trial 
Judge do not any of them diseharge their 
dutj', if they are merely content with 
getting recorded and recording such evidence 
as the Police may put before the Court. 
They must examine the motives and relations 
between the parties and insist upon their 
actions, where those actions are material, 
being disclosed. Karan Singh v. Emperor. 

29 Cr. L. J. 26 ; 
106 I. C. 442 : 26 A. L. J. 92 j 
A. I. R. 1928 All. 25. 

Duly of prosecution to examine all 

u'ilnesses, limits of — Failure to examine. 

The prosecution is under no obligation to 
examine witnesses who, it has reason to 
believe, will not speak the truth. It is usual 
in such circumstances for the prosecution to 
tender such witnesses for cross-examination. 
But if the defence omit to claim this 
privilege, they cannot be permitted to make 
capital of the fact that these witnesses were 
not cross-examined. Although in strictness 
it is not necessary for the prosecution to 
call every witness who has been examined 
before the Committing Magistrate; it is usual 
to do so, so that the defence may cross- 
examine them, and if the prosecution in 
their discretion do not choose to call such a 
witness, then the presumption may be drawn 
that his evidence, if given, would be 
unfavourable to their case. Narayan Mandal 
v. Emperor. 31 Cr. L. J. 918 : 

125 I. C. 746 : 34 C. W. N. 170 : 
A. I. R. 1930 Cal. 134. 

Duty of proseeulion to c.vnmine all 

xciln esses. 

No presumption adverse to the prosecution 
can be drawn from the fact that they did 
not consider it necessary to examine all the 
witnesess cited by it. Hari Mahto v. 

Emperor. 37 Cr. L. J. 320 : 

160 I. C. 675 ; 2 B. R. 233 : 8 R. P. 375 : 

A. I. R. 1936 Pat. 46. 

Duty of prosecution to prove offence — 

Statement of accused, use of. 

A statement of the accused cannot be used 
to fill up a gap in the prosecution evidence 
which the prosecution have not proved. 
Elukuri Seshapani Chetty v. Emperor. 

38 Cr. L. J. 323 ; 
166 I. C. 917 : 1936 M. W. N. 1241 ; 
45 L. W. 100 : (1937) 1 M. L. J. 154 ; 

I. L. R. 1937 Mad. 358 r 9 R. M. 411 : 

A. I. R. 1937 Mad. 209. 

Duty of prosecution to pul forward all 

eye-witnesses of occurrence — Inference. 

If the Police or the Public Prosecutor con- 
siders a witness to be a false witness or that 
his evidence is unnecessary, there would be 
justification for not sending up that witness as 
a witness for the prosecution, and his absence 
at the trial ought not to be a reason for dis- 
believing the prosecution witnesses if they are 
otherwise worthy of credit. Where all the 
eye-witnesses called for the prosecution are 
partisans of the complainant and hostile to the 
accused, and the independent^eye-witnesses are 
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not called, the Court is entitled to take this 
fact into consideration in weighing their evi- 
dence and to draw an inference adverse to the 
prosecution. Bamjit Ahir v Emperor. 

24 Cr. L. J. 801 ; 
74 I. C. 705 : 2 Pat. 309 : 
1 P. L. R. 236 Cr. : A. I. R. 1923 Pat. 413. 

Dying declaration, conviction whether 

can be based on corroboration — Sessions Judge 
rejecting evidence of witnesses — High Court, whe- 
ther can reconsider evidence. 

It is not safe to base a conviction on the 
uncorroborated dying declaration of a deceased 
person. Where a Sessions Judge, in a trial 
held before him, rejects the evidence of certain 
[ witnesses for insullicient reasons, the High 
Court, on appeal, can go into the matter and 
form its own estimate of the value of such 
evidence. Bakhshish Singh v. Emperor. 

26 Cr. L. J. 890 : 
86 I. C. 826 : A. I. R. 1925 Lab. 549. 

Every witness contradicting himsflf 

— Conviction, if proper. 

Where every one of the witnesses for the pro- 
secution has been demonstrated at the trial 
to have contradicted the statement he made 
before the Committing Magistrate, it is not 
safe to convict the accused. Harnam Singh v. 
Emperor. 38 Cr. L. J. 765 (a) ; 

169 I. C. 434 : 39 P. L. R. 555 : 
10 R. L. 13 : A. I. R. 1937 Lah. 597. 

EVIDENCE. 

Absconder. 

Absconding of accused. 

Absence of finding on defence of ac- 
cused. 

Accomplice. 

Accused. 

Admissibility. 

Alibi. 

Appreciation. 

Approver. 

Articles in accused’s possession. 

Believing defence witnesses. 

Blood-stains. 

Blood-stained clothes. 

Blood-stained garments. 

Bribery case. 

Circle Inspector causing witnesses to 

sign statement. 

Circumstantial evidence. 

Complainant’s evidence. 

Complainant’s story. 

Conduct. 

Conduct of accused. 

Confession. 

Contradiction. 

Contradiction of witnesses. 

Contradictory statement. 

Contradictory witness. 

Conviction. 

Corroboration. 

Court disallowing question. 

Court’s duty. 

Court witnesses. 

Cr edi bility. 

Cross-examination. 

Defamation. 
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where the accused has not been directed to 
appear. In rc : Muthia Moopan. 

14 Cr.L.J. 559 : 

21 1. C. 159 : 36 Mad. 315. 

Duty of counsel of accused to raise 

objection to charge early. 

Though Counsel for an accused has no duty 
except to his client, it is not fair to 
produce the point that the charge is 
defective at the very last moment in the 
hope that it might be overruled and thereby 
the accused might get a technical victory in 
appeal. K. C. V. Reddy v. Emperor. 

31 Cr. L. J. 793 ; 

125 I. C. 266 : 8 Rang. 25 : 

A. I. R. 1930 Rang. 201. 

Duty of Court. 

Case nisi border line between culpable homi- 
cide and murder — Court cannot invent defence 
to bring offence under culpable homicide. 

39 Cr. L. J. 403 : 

174 I. C. 442 : 10 R. Rang. 406 : 

A. I. R. 1938 Rang. 62 

Duty of Court — Original charge break- 
ing down — Change — Notice to accused. 

Where a Magistrate finds that the charge of 
house-breaking with a view to commit theft 
has broken down but also finds that there was 
another object, it is his duty to give the 
accused notice of that object by drawing up a 
charge clear.y stating what it is that he is 
accused of doing. Mahomed Ilosseiu v. Em- 
peror. IS Cr. L. J. 190 : 

22 I. C. 766 : 18 C. W. N. 1247 : 

41 Cal. 743 : A. 1. R. 1914 Cal. 663. 

Duty of Coml—Proccdnrc— Confession. 

The confessing accused must invariably be 
sent to the judicial lock-up as soon as possible 
after confession, and on no account, be returned 
to Police custody. There certainly ought to 
be an interval between the taking of the con- 
fession and the banding over of the accused to 
the Police for any subsequent purpose. Where 
the accused is handed back to the Police, the 
Court must look very carefully at the confes- 
sions and the surrounding circumstances in 
order to satisfy itself that the confessions were 
in fact voluntary. Sural Singh Buta Singh v. 
Emperor. 39 Cr. L. J. 475 ; 

174 I. C. 804 : 40 P. L. R. 214 : 

I. L. R. 1937 Lah. 740 : 10 R. L: 600 : 

A. I. R. 1938 Lah. 292. 
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disinterested auditor of the contest between 
the prosecution and the defence, and it is his 
duty to elucidate a point which the prosecu- 
tion or the defence may have left in obscurity 
either intentionally or unintentionallj'. He 
must come to clear understanding, so far as is 
possible, of the actual events that occurred 
and he cannot shield himself behind the plea 
that any point was left obscure by either 
party when he had an opportunity of illuminat- 
ing that obscurity. Mchr Singh v. Emperor. 

18 Cr. L. J. 561 : 

39 I. C. 801 : 23 P. B. 1917 Cr. : 

24 P. W. R. 1917 Cr. : 120 P. L. R. 1917 ; 

A. I. R. 1917 Lah. 175. 

Duty of Judge. 

In a serious case the Judge should allow every 
opportunity to the accused to adduce such 
evidence as they chose, either oral or documen- 
tary. If at the time of examination he is of 
opinion that the evidence adduced by the 
accused is inadmissible or irrelevant, or that 
such evidence was adduced for the purpose of 
vexation or delay or to defeat the ends of 
justice, he can refuse to receive such evidence. 
But he should not dismiss an application for 
adjournment for producing witnesses merely 
on the ground that those witnesses w’ould not 
prove relevant matters or any matters admis- 
sible in evidence under the law, without allow- 
ing the accused to produce their witnesses 
and then deciding about the relevancy of their 
evidence. Muktal Ilossein v. Emperor. 

31 Cr. L. J. 1077 : 

126 I. C. 720 : A. I. R. 1930 Cal. 362. 

Duly of Judge — Conspiracy — Evidence — 

Nature of— Proof of conspiracy — Inferences. 

The proof of conspiracy in law is very largely 
inferential, but the inferences which are to be 
drawn by the Jury and which the Jury should 
be directed to consider with regard to their 
conspiracy verdict, must be, even if they 
are mere inferences, supported by solid evid- 
ence. Evidence of motive is not tantamount 
to evidence of conspiracy. Therefore, in a 
conspiracy case, if there is no evidence of 
conspiracy, but merely that of motive, the 
.lodge should direct the jury to return a verdict 
of not guilty. Ekabbar Mondal v. Emperor. 

39 Cr. L. J. 182 : 

172 I. C. 891 : 1. L. R. 1937 2 Cal. 315 : 

10 R. C. 461 : A. I. R. 1937 Cal. 756. 


^Duty of Experts and Judges. 

Per Lord Williams, J. — Medical experts and 
others such as .Judges who have to form 
opinions and exercise their judgment should 
have regard primarily to the facts and not 
draw upon their imaginations. Otherwise the 
administration Of justice would depend upon 
individual idiosyncrasies and become unstable 
and unworkable. Emperor v. Yunus Alt 

30 Cr. L. J. 820 : 
117 I. C. 680 : 32 C. W. N. 783 : 

I. R. 1929 Cal. 568. 

Duty of Judge . 

A Judge in a criminal trial is not merely a 


Duty of Magistrate. 

A Magistrate is not entitled to make observa- 
tions in his judgment in a criminal case con- 
cerning a person who is not a party to the 
proceedings and who has had no opportunity 
of being heard, based upon material which is 
not adrnissible in evidence in that proceeding 
and which even if admissible, would not justify 
the observations. Such conduct on the part 
of a Magistrate amounts to an abuse of judicial 
privilege. Benarsi Das v. Emperor. 

26 Cr. L. J. 1326 : 

89 I. C. 270 ; 6 Lah. 166 : 

A. I. R. 1925 Lah. 392. 
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very much stronger reason for believing that 
the story given by both the approvers is true, 
than there would be if only one accomplice 
bad been available, and since the evidence of 
an approver can be acted upon without 
corroboration, there can be nothing illegal in 
acting on the evidence of accomplices that has 
been rendered more credible by agreement 
between them on the details elicited in cross- 
examination. In re : S. A. Satlar Khan. 

40 Cr. L. J. 483 : 
181 I. C. 369 : 1938 M. W. N. 962 ; 
11 R. M. 797 : A. I. R. 1939 Mad. 283. 

Evidence — Accomplice and approver — 

Corroboration. 

Whether a witness is stigmatized as an appro- 
ver or as an accomplice, he is as regards the 
matter of corroboration on one and the same 
footing. An accomplice witness including an 
approver ought to be corroborated and it is 
unsafe in ordinary cases to treat the evidence 
of one accomplice as corroborating that of 
another. Purnananda Das Gupta v. Emperor. 
(F. B.) 40 Cr. L. J. 199 : 

179 I. C. 506 : 68 C. L. J. 206 : 
11 R. C. 557 : 1. L. R. 1939 Cal. 1 : 

A. I. R. 1939 Cal. 65. 

Evidence — Accused —Good antecedents, 

effect of. 

The mere fact that a person has enjoyed the 
confidence of his superiors or that he had in 
fact led a life of honesty in the past, is no 
reason to suppose that he will not succumb to 
temptation at the close of his career, but 
before a man of this type and such antecedents 
is adjudged guilty, the evidence against him 
must be of an unimpeachable character. 
Mangat Itai v. Emperor. 29 Cr. L. J. 740 : 

1101. C. 676:10 L. L.J. 262: 
29 P. L. R. 703 : A. I. R. 1928 Lah. 647. 

Evidence — Admissibility. 

A list of stolen properties made and handed 
over to the Police in the course of the investi- 
gation cannot be admitted in evidence. 
Siicha Singh v. Emperor. 34 Cr. L. J. 379 : 

142 I. C. 699 (2) : 34 P. L. R. 405 : 
I. R. 1933 Lah. 241 : A. I. R. 1932 Lah. 488. 

Evidence — Admissibility. 

Accused owing money to complainant— Accused 
tearing off bald paper, complaint under 
Ss. 379, 477, Penal Code. Report by accused 
that he was being falsely charged — Decree 
in prior Civil suit sent by complainant is not 
inadmissible but proceedings and nature of 
allegations made in it are not admissible. 
Fasal Ahmad v. Emperor. 

37 Cr. L.J. 603: 
161 I. C. 885 : 8 R. Pesh. 186 : 
A. I. R. 1936 Pesh. 72. 

Evidciice — Admissibility. 

Affidavit by wife of deceased during hearing 
of appeal that evidence given by her was false 
and given under pressure, cannot be taken 
notice of. Moti Ram v. Emperor. 

35 Cr. L. J. 455 ; 
147 I. C. 692 : 35 P. L, R. 201 : 
6 R. L. 423 : A. 1. R. 1933 Lah. 998. 
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Evidence — Admissibility — Benefit of 

doubt. ' ■' 

When considering the question of admissibility, 
the Court should lean always in favour of the 
accused, and exclude all evidence tendered by 
the prosecution which is of doubtful or remote 
relevance. Benoyendra Chandra Pandey v. 
Emperor. 37 Cr. L. J. 394 : 

161 I. C. 74 : 40 C. W. N. 432 : 

63 Cal. 929 : 8 R. C. 472 ; 

A. I. R. 1936 Cal. 73. 

Evidence — Admissibility— Cipher Code — 

Inference — Admissibility. 

Where Ciphers or Cipher lists are discovered in 
searches, the ciphers, provided they were 
properly decided, arc not and cannot, of course, 
be treated as acts, words of deeds of any 
particular person, but the fact that they 
existed and that the names and addresses of 
a number of persons who were alleged to 
be parties to a conspiracy as charged, are 
mentioned in them; the fact that they were 
in peculiar forms, such as was not likely 
to be used for any lawful purpose, taken 
along with other matters brought out in 
evidence, gives rise to a legitimate inference 
that the ciphers were prepared in connection 
with some unlawful purpose requiring secrecy; 
and in the absence of evidence that the 
matters appearing from the secret of docu- 
ments were associated with some legitimate 
or lawful purpose, the ciphers are themselves 
materials affording good reasons for infering 
that the names, addresses and other matters 
appearing in the ciphers were connected, 
with the furtherance of the objects of the 
conspiracy, and ns such, evidence under S. 10, 
Evidence Act. Jitendra Nath Gupta v. Emperor 
(S.B.) » 38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 : 

A. I. R. 1937 Cal. 99. 

Evidence — Admissibility — Complainant 

colluding with accused— Previous statements, of 
complainant, admissibility of— Proper procedure. 

Secondary oral evidence of a report made by 
a witness cannot be used as substantive 
evidence against the accused even where the 
witness who made the report subsequently, in 
the trial, denies all knowledge of the facts 
alleged to have been reported by him to the 
other witnesses. Where the complainant, 
owing to undue influence or corruption, goes 
back on his or her story of how the crime 
was committed or who committed the crinie, 
it is most advisable for the Presiding Judge 
to allow the complainant to be treated as , a 
witness hostile to the prosecution ; and if as 
a result of that cross-examination certain 
evidence emerges which supports the case for 
the Crown, the evidence of corroboration . on 
the pa):t of third parties would then be 
admissible in law. Emperor v. NgaHlaing. 

29 Cr. L. J. 1042 : 

112 I. C. 466 : 6 Rang. 481 : 

A. I. R. 1928 Rang. 295. 

Evidence — Admissibility, decision as to 

— Duty of Judge-Benefit of doubt. 

Matters tendered in evidence by the pro- 
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Duty of prosecution. 

It is for the prosecution to prove affirmatively 
and beyond all reasonable doubt that accused 
was responsible for the murder of the deceased. 
Mohammad Sayeed Khan v. Emperor. 

36 Cr. L. J. 181 : 
152 I. C. 423 : 7 R. O. 221 : 

11 O. W. N. 1219 : 
1934 O. L. R. 852; 
A. I. R. 1935 Oudh 7. 

Duly of prosecution— Motive. 

It is no part of the prosecution’s duty to 
suggest a motive for a crime nor is it any duty 
of the Court to determine why an offence was 
committed. Tun Rhine U v. The King. 

An Pf T T 40 • 

178 I. C. 298 ; 11 R. Rang.'^m i 
A. I. R. 1938 Rang. 331. 

Duty of prosecution. 

It is not incumbent on the prosecution to pro- 
duce all the persons who liad gathered at the 
scene of offence and had seen the commission of 
the offence. Bahadur v. Emperor. 

29 Cr. L.J. 999: 
112 I. C. 215: 10 L. L.J. 229. 

Duly of prosecution— Examination of 

accused against co-accuscd by splitting up case. 

It is the duty of the Police to work 
up a case and to secure evidence against 
the real culprits. If there is no evidence 
against an accused person, it is their 
duty to tell the Magistrate so. But they 
cannot be permitted to examine an accused 
person as a witness against a co-accused 
person b}' adopting the simple process of 
splitting up the case against them, before 
he has either been convicted or not found 
guilty of the offence with which he is charged. 
Dholiomal Karoomal v. Emperor. 

37 Cr. L. J. 716 : 
162 I. C. 863 : 8 R. S. 175 : 

A. I. R. 1936 Sind 47. 

Duty of prosecution. 

It is the duty of the prosecution, especially 
in the case of a Crown prosecution, to place 
all the evidence it has before the Court. 
Panchanan Mukherjee v. Emperor. 

30 Cr. L. J. 577 : 
116 I. C. 160 : 33 C. W. N. 203 ; 

I. R. 1929 Cal. 448 : 
A. I. R. 1929 Cal. 275. 

— Duly of proaerulion. 

It is . tlie duty of the prosecution to adduce 
positive evidence of tlie fact that an accused 
person was concerned in the commission of the 
offence; it is not incumbent upon them to 
prove the negative, viz., that at the lime 
alleged he was not doing what lie was ex- 
pected in the ordinary course to be engaged 
in. Kali Das Basu v. Emperor. 

26 Cr. L. J. 33 : 
83 I. C. 513 ; 39 C. L. J. 151. 

— : Duly of Prosecution. 

It is the duty of the prosecution to bring 
out in evidence everything in favour of an 
accused person and to lay before the Court 
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all the evidence even though some of that 
evidence may result in an acquittal. Shtilcul 
V. Empc Tor. 34 Cr. L. J. 689 : 

144 I. C. 207 : 1933 A. L. J. 590 ; 
55 All. 378 : 1. R. 1933 All. 399 : 

A. I. R. 1933 All. 314. 

Duty of prosecution. 

It is the duty of a Public Prosecutor to con- 
duct the case for the Crown fairly ; his 
object should be, not to obtain an unrighteous 
conviction, but, as representing the Crown, to 
see that justice is vindicated ; and in exercis- 
ing his discretion as to the witnesses whom 
he should or should not call, he should bear 
that in mind. It is his bounden duty to 
place before Court for the adjudication of the 
Court, all the evidence against the accused 
persons. Nga Sar Kee v. The King. 

41 Cr. L.J. 153 : 
185 I. C. 303 : 1940 Rang. 203 : 
12 R. Rang. 189 : A. I. R. 1939 Rang. 390. 

Duty of prosecution. 

Prima facie, it is for the purpose of prosecu- 
tion to call such witnesses ns they think will 
establish their case. If the Public Prosecutor 
knows of a witness Avho favours the accused, 
it is his duty to call the witness himself or 
to sec that the defence is supplied with the 
name of the w'itness and given an opportunity 
of calling him. Vasudeo Bahoant Goglc v. Em~ 
peror, 33 Cr. L. J. 613 : 

138 I. C. 503 : 56 Bom. 434 : 
34 Bom. L. R. 571 ; I. R. 1932 Bom. 388 : 

A. I. R. 1932.Bom. 279. 

Duty of prosecution. 

Prosecution’s duty in a criminal case is not 
merely to prove a prima facie case. The pro- 
secution have to do more than that ; they 
must prove the guilt of the accused. Shewu- 
ram Jethanand Shivdasani v. Emperor. 

41 Cr. L. J. 28 : 
184 I. C. 474 : 1940 Kar. 249 ; 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

Duty of prosecution. 

Prosecution should prove guilt of accused. 
Judge cannot convict accused on their own 
version of occurrence on failure of prosecution. 
Kanauji Lai v. Emperor. 35 Cr. L. J.T347i: 

151 I. C. 559 : 1934 O. L. R. 755 ,: 
11 O. W. N. 1117 :7 R. O. 142. 
A. I. R. 1934 Oudh 427. 

— ^ Duty of prosecution. 

Public Prosecutor should tender in evidence 
not only medical evidence and post mortem 
report but also reports of Chemical Examiner 
and of Imperial Serologist. Ghirrao v. Emperor. 

34 Cr. L. J. 1009 : 
145 1. C. 470 : 10 O. W. N. 11 08 : 
6 R. O. S3 : A. I. R. 1933 Oudh 265. 

Duly of proseeution. 

The conviction of guilty persons would be 
more certainly obtained if the prosecution was 
confined to simple and true evidence and no 
attempt was made either to hide essential facts 
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of course, true that evidence of signs of an 
ambiguous or uncertain character ought not 
to be admitted at all, and that in many cases, 
the evidence, though admissible, might be of 
little weight. It is no doubt also true that 
answer to questions of a leading character 
may be of little weight. Alexander Pereira 
Chandarasekera alias Alisandiri v. The King. 

38 Cr. L. J. 281 ; 
166 I. C. 330 : 45 L. W. 78 : 
9 R. P. C. 138 : 1937 O. W. N. 218 : 
1937 M. W. N. 169 ; 41 C. W. N. 513 : 
1937 A. L. J. 420 : 39 Bom. L. R. 359 ; 

1937 1 M. L. J. 600 (P. C.) : 
1937 A. W. R. 275 : A. I. R. 1937 P. C. 24. 

Evidence — Admissibilily. 

Statements made to the investigating oOicer 
in the course of the inquiry and statements 
made to the Magistrate at the time of in- 
specting the scene of the alleged offence arc 
both inadmissible in evidence. Muhammad 
Haneef v. Emperor. 35 Cr. L. J. 1463 : 

151 1. C. 904 : 7 R. N. 75 : 
A. I. R. 1934 Nag. 198. 

Evidence — Admissibilily — Slatement of 

accused before Police during investigation, use 

of- 

No statement made by an accused person 
before the Police can be used as evidence 
against him in a judicial trial though a state- 
ment of accused recorded by a Magistrate or 
by a Court of Session can be considered against 
him as there is a provision in Cr. P. C., to that 
effect. Kanhaiya Lai v. Emperor. 

38 Cr. L. J. 491 : 
168 I. C. 58 : 9 R. O. 432 ; 
1937 O. W. N.505: 
1937 O. L. R. 202 : 
A. I. R. 1937 Oudh. 331. 

Evidence — Admissibility— Statements of 

witnesses who are accused in counter-cases. 

The principle that the statements of witnesses 
are not admissible evidence merely because 
they happen to be the statements of persons 
who are accused in a counter-case is clearly 
wrong. In re ; Bahiman Khan Sahib, 

40 Cr. L. J. 442 : 
180 I. C. 592 : 1938 M. W. N. 31 : 
47 L. W. 149 : HR. M.730: 
A. I. R. 1938 Mad. 403. 

Evidence — Admissibility. 

Suggestions made to the prosecution wit- 
nesses by the Pleader for the accused in cross- 
examination should not be admitted in evi- 
dence unless these suggestions have been 
accepted by the witnesses for the prosecution. 
Emperor v. Karimuddi Sheikh. 

33 Cr. L. J. 725 : 
139 I. C. 245 ! 36 C. W. N. 106 : 

I. R. 1932 Cal. 592: 
A. I. R. 1932 Cal. 375. 

Evidence — Admissibility, 

Unsworn statement of witness, apart from 
special cases, cannot be used against accused at 
all. Profulla Kumar Sarkar v. Emperor. (F. B.) 

32 Cr. L. J. 768 : 
131 1. C. 575 : 53 C. L. J. 427 : 
35 C. W. N. 731 ; I. R. 1931 Cal. 463 : 

A. I. R. 1931 Cal. 401. 
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Evidence — Admissibility. 

Where a married girl has been enticed away 
and the accused is tried under S. 498 
Penal Code, the evidence of an Honorary 
Magistrate as to the nature of the statement 
made to him by the father of the accused 
or as to what he promised, is inadmissible. 
Gulzaman Khan v. Emperor. 

36 Cr. L. J. 1442 (1) ; 
158 I. C. 483 : 8 R. Pesh. 59: 
A. I. R. 1935 Pesfa. 73. 

Evidence-^ Admissibilily. 

Where a person is examined as a wit- 
ness, a statement said to have been 
made by him to another is not admi- 
ssible if no question is put to him as to 
whether the statement had been made to the 
other person. Misri v. Emperor. 

35Cr.L.J, 1332 : 
151 1. C. 437 : 7 R. S. 52 ; 
A. I. R. 1934 Sind 100. 

Evidence — Admissibility. 

Where the telegram was put in without 
objection and was available to the defence to 
contradict witnesses : Held, that no prejudice 
was caused to the accused and the con- 
viction should not be set aside on this ground. 
Knchi Hazam v. Siraj Khan. 

36Cr. L.J. 919: 
156 I. C. 400 : 7 R. C. 699 : 
39 C. W. N. 403 : 
A. I. R. 1935 Cal. 403. 

Evidence — Admission of guilt by accused 

not leading to discovery of relevant facts, admis- 
sion, if admissible. 

Where an information given by an accused 
to the Police admitting his guilt, does 
not lead to the discovery of any relevant 
fact concerning the offence, evidence _ of 
what that information was, is inadmissible.. 
In re : TJppara Dodda Narasa, 

40 Cr. L. J. 211 : 
179 I. C. 518 : 48 L. W. 601 : 
1938 2 M. L. J. 771 : 11 R. M. 593 ; 

1938 M. W. N. 1116: 
A. I. R. 1939 Mad. 59. 

^cidcncc— Alibi. 

Where there is satisfactory evidence that a 
man committed a crime at a certain place and 
at a certain time, a Court will never find any 
difficulty in rejecting an alibi he may seek to 
establish. Suraj Bakhsh Singh v. Emperor. 

145 1. C. 817: 
10 O. W. N. 753 : 6 R. O. 72 (2) : 
A. I. R. 1933 Oudh 369. 

Evidence — Alibi, valite of. 

Alibi evidence is generally viewed with 

suspicion. Jahangiri Lai v. Emperor.. 

^ 35 Cr. L. J. 1180 : 

150 1. C. 1056 : 7 R. L. 58 : 
A. I. R. 1935 Lah. 230. 

Evidence-Appreciation. 

Applicability of maxim /afaus in unofalsus in 
omnibus stated. Hat Dayal Singh v. Empew. . 

34 Cr. L. J. 935 : 
145 I. C. 359 : 10 O. W. N. 506 : 
8 Luck. 397 : 6 R. O. 43 .' 
A. 1. R. 1933 Oudh 226. 
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Duly of prosecution — Capital case — 

Duty of prosecution to produce all material evi- 
dence. 

In a capital case, it is undoubtedly the duty 
of the prosecution to place before the trial 
Court, the testimony of all available witnesses. 
Unless it is shown by facts and circumstances 
in the case that the witnesses were withheld 
because they would not tell the truth, the 
prosecution should not be left the option to 
choose. Mathura Tewary v. Emperor. 

30 Cr. L. J. 1136 : 
120 I. C. 37 : 8 Pat. 625 : 
10 P. L. T. 177 : I. R. 1929 Pat. 677 : 

A. I. R. 1929 Pat. 343. 

Duty of prosecution— Defence merely 

relying on defects in prosecution evidence, pro- 
priety of. 

Although the prosecution must prove their 
case in the first instance before the accused 
can be called upon to make their defence, yet 
when evidence has once been given on oath 
by witnesses who profess to have seen the 
occurrence and who directly implicate the 
accused and ascribe particular acts to them, 
it will not avail the accused merely to rely 
upon discrepancies here and there or upon 
the absence of adequate motive or on indica- 
tions that there may be exaggerations in the 
prosecution story. Ghanshyam Singh v. Em- 
peror. 29 Cr. L. J. 239 ; 

107 I. C. 305 : 6 Pat. 627 : 
A. I. R. 1928 Pat. 100. 

Duly of prosecution — Defence story un- 
true — Effect. 

Even if the version put forward by the defence 
be wholly untrue, yet the prosecution must 
establish beyond all reasonable doubt that 
the case put forward by them is true. Itam- 
brichh Singh v. Emperor. 41 Cr. L. J. 114 : 

185 I. C. 162 : 12 R. P. 339 : 
6 B. R. 110 : A. I. R. 1940 Pat. 365. 

Duty of praseeulian — Evidence — Appre- 
ciation — Mess of false evidence— Attempt. to search 
for truth, advisability. 

The duty of the prosecution is to establish 
the guilt of the accused by evidence which 
satisfies the Court and it cannot be said that 
evidence which is for the most part untrust- 
worthy, can be relied upon or can be said to 
satisfy the Court as regards the few of the 
accused when the evidence of the same witness 
does not satisfy the Court in respect of a large 
number of accused. G. Venkataratnam v. D. 
Ramasaslrulu. 41 Cr. L. J. 903 ; 

190 I. C. 366 : 1939 M. W. N. 1256 : 

13R. M. 405. 

Duty of prosecution — Prosecution, if 

bound to call all witnesses — Non-examination of 
some witnesses — Jurors may draw adverse infer- 
ence. 

The prosecution is not bound to call any 
particular witness or witnesses when there is 
reasonable ground for the Public Prosecutor to 
come to the conclusion and believe that such 
witness or witnesses, if called, will not speak 
the truth nor is it incumbent on the prosecution 
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to call any witness when the Public Prosecutor 
believes that the evidence of such person is 
wholly unnecessary for the trial. It is open, 
however, to the jurors to draw inference un 
favourable to the prosecution for the non- 
examination of the witnesses. Brichipada 
Dafadar v. Empeior. 39 Cr. L. I. 964 : 

177 I. C. 929 : 67 C. L.J. 45 : 
11 R. C. 296 : A. I. R. 1938 Cal. 625. 

Duty of prosecution. 

Prosecution cannot be permitted to examine 
accused as witness against co-accused by 
process of splitting up case against them. 
Dholiomal Karoomal v. Emperor. 

37 Cr. L. J. 716 : 
162 I. C. 863 : 8 R. S. 175 : 
A. I. R. 1936 Sind 47. 

Duty of prosecution. 

Prosecution must make out its case — 
Statement of accused under S. 342, Cr. P. C . , 
cannot fill up gaps —Voluntary written 
statements can do it. Hasham v. Emperor. 

37 Cr. L. J. 428: 
161 1. C. 344 ; 8 R. L. 719 : 
A. 1. R. 1936 Lah. 28. 

Duty of prosecution — Weakness of 

defence — Conviction. 

It is the duty of the prosecution to 

establish by its own evidence that the 
accused is guilty. The weakness of the 
defence evidence is no ground for finding 
the accused guilty. Ramudu Aiyar v. Emperor. 

24 Cr. L. J. 426 : 
72 I. C. 538 : 44 M. L. J. 243 : 17 L. W. 370 : 
32 M. L. T. 318 : A. I. R. 1923 Mad. 365. 

Duty of prosecution— Witnesses in a 

position to give evidence, withheld by prosecution 
— Inference. 

Where there are witnesses who are in a 
position to give relevant evidence but the 
prosecution deliberately withholds their 
evidence without establishing the slightest 
reason for the suggestion that they had 
been won over by the defence, the prosecu- 
tion must face the inference arising from 
their conduct in withholding evidence. It is 
the duty of the prosecution to produce the 
witnessess, and it is for the Court to 
disbelieve or believe them. The mere fact 
that their evidence is expected to be 
inconsistent with the prosecution story, does 
not justify refusal to examine them as 
witnesses. Francis Hector v. Emperor. 

38 Cr. L. J. 401 : 
167 I. C. 676 : 9 R. A. 567 : 
A. I. R. 1937 All. 182. 

Duly of prosecution. 

Witness making untrue statement — Prosecu- 
tion should see that Court does not rely on 
it. Nga San Ba v. Emperor. 

37 Cr. L. J. 414 : 
161 I. C. 14 : 8 R. Rang. 449 ; 
A. I. R. 1936 Rang. 75. 

Duty of prosecution and trial Judge to 

see that all material evidence is adduced. 

The prosecuting Inspector, the Government 
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up for testing the veracity of the defence 
witnesses and the prosecution witnesses. 
Ramsakhia v. Emperor. 36 Cr. L. J. 447 : 

153 I. C. 922 : 15 P. L. T. 586 : 
7 R. P. 385 : A. I. R. 1934 Pat. 651. 

■; Evidence — Approver. 

Evidence of guilty knowledge by report or 
conversation from the mouth of an approver 
cannot be given much weight. Amhica Charan 
Roy V. Emperor. 33 Cr L. J. 19 : 

134 I. C. 1121 : 35 C. W. N. 1270 ; 
I. R. 1932 Cal. 33 ; A. I. R. 1931 Cal. 697. 

■ Evidence — Approver. 

When a conditional pardon has been tendered 
and accepted, there must be good faith on 
both sides and it is for the Crown to prove 
that the pardon was forfeited by showing that 
the accused was guilty of deliberate bad faith. 
Dip Chand v. Emperor. 37 Cr. L. J. 79 : 

159 I. C. 412 : 37 P. L. R. 336 : 
8 R. L. 391 (2) : A. I. R. 1935 Lah. 799. 

Evidence — Approver examined Iasi — 

Effect. 

Where in a criminal trial the approver was 
examined after all the witnesses who were 
supposed to corroborate his statement had been 
examined : Held, that the assessors could not 
have appreciated the corroborative evidence. 
All Muhammad v. Emperor. 

36 Cr. L. J. 491 : 
1541. C. 224 ; 7 R. L.529 : 
A. I. R. 1934 Lah. 171. 

Evidence — Articles in accused’s posses- 
sion. 

The Crown is entitled to rely upon any 
material evidence of an incriminatory character 
found in the house of an accused person as 
the result of house search. Emperor v. Narbada 
Prasad. 31 Cr. L. J. 356 . 

121 1. C. 819 : 51 All. 861 : 
A. I. R. 1930 All. 38. 

Evidence — Believing defence witnesses if 

implies that prosecution icitncsses are lying. 

To believe the evidence of the defence wit- 
nesses does not imply that the prosecution 
witnesses are deliberately lying, for, they may 
be speaking in good faith but in error, 
whereas if the Court accepts the evidence of 
the prosecution witnesses, it must also hold 
that the defence witnesses arc definitely lying, 
and for this, there is no, justification whatso- 
ever. Nga Ta Tc v. The King. 

39 Cr. L. J. 975 : 
177 I. C. 946 : 11 R. Rang. 187 : 
A. I. R. 1938 Rang. 295. 

Evidence— Bloodstains — Presence of 

slight bloodstains on villager’s clothing — Eviden- 
tiary value of. 

From the mere presence of slight blood- 
stains upon a villager’s dhoti which maybe 
there in the ordinary course of nature, no 
damning conclusion should be drawn against 
him. Mata Din v. Emperor: 

38Cr. L.J. 424: 
167 I. C. 579 : 1937 O. W. N. 291 : 
1937 O. L. R. 122 : 9 R. O. 392 : 
A. I. R. 1937 Oudh 236. 
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Evidence— Bloodstained clothes. 

Where the accused is not questioned about 
stains of blood on his clothes and he is offered 
no opportunity to explain their existence, no 
great value can be attached to this piece of 
evidence against him. Bhagwan Din v. Em- 
peror. 35 Cr. L. j. 915 : 

149 I. C. 195 ; 11 O. W. N. 444 : 
6 R. O. 529 : A. I. R. 1934 Oudh 151. 

Evidence— Blood-stained garments. 

The presence of a few blood-stains on a 
garment found in the house of a zemindar 
does not necessarily connect him with a 
murder. AH Mohammad v. Emperor. 

36 Cr. L. J. 491: 
154 I. C. 224 : 7 R. L. 529 ; 
A. I. R. 1934 Lah. 171. 

Evidence — Bribery case. 

Payment of bribe not voluntary — Accomplice’s 
evidence — Extent of corroboration necessary, 
stated. Papa Kamakhan V. Emperor. 

36 Cr. L.J. 968: 
156 I. C. 615 (2) : 59 Bom. 486 : 
37 Bom. L. R. 366 : 8 R. B. 2 : 
A. I. R. 1935 Bom. 230. 


Evidence— Circle Inspector causing wit- 
nesses to sign statement —Adthissibility of such 
statements. 


Where, in the course of his investigation, the 
Circle Inspector causes certain witnesses to 
sign the statements made by them before 
him, the evidence of such witnesses is inad- 
missible. Emperor v. Samiultah. 

40 Cr. L.J. 19: 

178 I. C. 254 : 11 R. 0. 102 : 

1938 O. L. R, 473 ; 1938 O. W. N. 1048 : 

14 Luck. 302. 


-Evidence — Circumstantial evidence — 


Conviction. 

In a case of circumstantial evidence, in 
order to justify the inference of guilt, the 
inculpating facts must be incompatible witk 
the innocence of the accused and incapable 
of explanation on any other reasonable hypo- 
thesis than that of his guilt. Emperor v. Abdul 
Aziz .30 Cr. L.J. 757: 

117 I. C. 348 : I. R. 1929 All. 700. 

-Evidence — Circumstantial evidence— 


Duty of Court. , , , 

In dealing with cases which depend largelj 
an circumstantial evidence, there is always a 
'rc.at danger that conjecture and suspicion 
nay take the place of legal proof and Courts 
should, therefore, take great care to see that 
;he accused is not convicted on mere suspicion 
jot amounting to conclusive proof. 

Mandar v. Emperor. 30 Cr. J. • 

117 I. C. 879 : 1. R- 19^ 479 : 

A. I. R. 1929 Pat. 112. 

Evidence— Circumstantial evidence. 

Murder-Accused absconding— Motive^tab- 
ished— Eye-witnesses not aontradicte 
ielay in report docs not make case • 

Mir Jawali v. Emperor. 37 Cc J- 

162 I. C. 300 : 8 R- Pesh- 194 - 
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—Defence evidence. 

-Defence witnesses. 

Discrepancy, 

; Documents. 

i ^Doubtful. 

Duty of Court. 

Duty of prosecution. 

Duty of trial Judge. 

— ^ Dying declaration. 

^Evidence disbelieved. 

— Evidence in connected cases. 

Evidence of children. 

—Evidence of old criminal produced in 

police. 

^Evidence of relatives. 

Evidence of small boy. 

Evidence produced by one accused if 

can be used against others. 

Examination. 

^Examination of medical witness. 

Examination of eye-witness. 

Examination of witness. 

Expert evidence. 

Expert knowledge. 

Expert witness. 

^Forcing accused to appear as witness. 

History sheet. 

Independent witnesses not produced. 

Intention. 

Judicial notice. 

Mainly disbelieved. 

Maps and plans. 

Map of spot. 

Material witnesses not examined by 

prosecution. 

Medical evidence. 

Medical officer examined before Com- 
mitting Court but not before 
Sessions Court. 

Miscellaneous. 

Mode of appreciating. 

Motive, 

Murder. 

Necessity for conviction. 

Non-production of some witnesses by 

prosecution. 

Omission to examine all witnesses. 

Opinion of the trial Court. 

Plurality of accomplices, usefulness of. 

Police diary. 

Police investigation tainted. 

Police officer. 

: Police report. 

Practice. 

Presence of injuries on body of person. 

Presumption. 

Previous statement of witness. 

Procedure. 

Proof of guilt . 

Prosecution. 

Public document. . 

Public Prosecutor. 

Quantum of. 

Recording of. 

Rejection of. 

Relevancy. 

^Reliability. 

Riot. 

Sessions Judge doubtful whether cer- 
tain question is leading question. 
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Slight differences in the story of the 

same event. 

Standard proof. 

Statement. 

Story of eye-witness. 

Sub-Inspector deposing on facts which 

are result of investigation by 
predecessor in office. 

Sufficiency. 

Suspicion. 

Tendering of alleged eye-witnesses. 

Value of. 

Withholding of document. 

^Witness. 

Zaildar and sufedposlies. 

Evidence - Afascondence, value of. 

Conduct like that of absconding, though it 
may raise presumptions, is at most corrobora- 
tive, and is not in itself sufficient to substan- 
tiate a charge in the absence of substantive 
evidence. Rahmat Shah v. Emperor. 

34 Cr. L. J. 386 : 
142 I. C. 392 : 1. R. 1933 Pesh. 11 : 

A. I. R. 1933 Pesh. 28. 

^ Absconding of accused. 

Although the mere faet that an accused 
person absconds cannot in itself be taken as 
proof of his guilt, it is of great corroborative 
value when weighing other and direct evidence. 
Khaisia Khan v. Emperor. 36 Cr. L. J. 958 : 

156 I. C. 433 : 7 R. Pesh. 126 : 
A. I. R. 1935 Pesh. 75. 

Evidence — .dbsence of finding on defence 

of accused, effect of. 

The mere absence of an express finding on a 
special defence raised by the accused apart 
from a general finding that the prosecution 
case is true will not render a judgment illegal 
where it is clear from the judgment that the 
Magistrate has duly considered the evidence 
adduced by the accused to support his special 
defence. Lakhan Singh v. Emperor. 

30 Cr. L. J. 1070 : 
119 I. C. 560 ; I. R. 1929 Pat. 608 : 

A. I. R. 1929 Pat. 231. 

Evidence — Accomplice — Corroboration. 

Where a witness says that she helped the 
accused to dispose of the body only because 
he threatened to kill if she did not, she would 
not be an accomplice, but whether she was an 
accomplice or not, it would certainly be unsafe 
to rely on her evidence unless it is corroborat- 
ed in some material particular as against the 
accused. Nanhn v. Emperor. 

37 Cr. L. J. 846 (b) ; 
163 I. C. 460 : 18 N. L. J. 327 ; 9 R. N. 5. 

Evidence — Accomplice — Evidence of — 

Corroboration of, by another accomplice — Suffici- 
ency of— -Question is academical. 

Whether corroboration of one accomplice by 
another accomplice is sufficient corroboration 
or not is largely an academical question because 
it is clear that if two accomplices give deposi- 
tions in detail which agree with each other vjery 
closely, and it is unlikely that on all those 
details they have agreed beforehand, there is 
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only of robbery of the ornaments to the 
strangers was natural. Sosni v. Emperor, 

11 Cr. L. J. 665 (a) ; 
8 I. C. 494 : 93 P. L. R. 1910. 

Evidence — Contradiction between deposi- 
tion before Magistrate and that before Sessions 
Judge — Former preferred. 

Where the deposition of a witness before the 
Magistrate differs from the deposition at the 
Sessions, the former is to be invariably pre- 
ferred. Champa Pasin v. Emperor. 

OQ C'r T T ‘iO’i • 

108 I. C. 81 : A. I. R. 1928 Pat 326! 

Evidenee— Contradiction of witness, 

mode of. 

It is an elementary rule of evidence that if 
former statements made by a witness are to be 
used for the purpose of contradiction, he must 
be confronted with those statements and . be 
given an opportunity of explaining any 
apparent discrepancies. It is also a rule of 
evidence that only those portions of the state- 
ments with which he has been confronted should 
be proved or relied upon for the purposes of con- 
tradiction. Government Advocate, N.- W. F. P. 
v. Muqaddar Shah. 158 I. C. 974 : 

8 R. Pesh. 73 ; A. I. R. 1935 Pesh. 148. 

— Evidenee— Contradiclory statements— 

Duty of Court. 

When witnesses make two contradictory state- 
ments, there is no reason why Courts should be 
prevented from applying their minds to dis- 
covering which of such statements is true, and 
from drawing conclusions therefrom. Conse- 
quently there is no reason why the evidence of 
such persons should be discarded altogether. 
Emperor v. Ram Lai. 36 Cr. L. J. 86 ; 

152 I. C. 331 : 11 O. W. N. 1269 : 
7 R; O. 207 ; A. I. R. 1934 Oudh 507. 

Evidence— Contradicting witness —Pro- 
cedure. 

It is an elementary rule of evidence that if for- 
mer statements made by a witness are to be used 
for the purpose of contradiction, he must be 
confronted with those statements and be given 
an opportunity of explaining any apparent 
discrepancies. Government Advocate, N.- IF. F, P. 
V. Muqaddar Shah. 158 I. C. 974 : 

8 R. Pesh. 73 : A. I. R. 1935 Pesh. 148. 

Evidence — Conviction based on single 

witness. 

It is not illegal to convict an accused person 
on the statement of a single witness, but 
where the statement of only one witness is 
relied upon, it must be free from all doubt. 
Aziz V. Emperor. 84 i. c. 436 : 

A. I. R. 1925 Lah. 295. 

Evidence — Conviction on evidence dis- 
believed against others. 

An accused should not be convicted on the 
strength of evidence which is disbelieved so 
far as other co-accused are concerned, if the 
ground for disbelieving it is common to all 
of them. Shah Din v. Emperor, 

11 Cr. L. J. 131 : 
4 I. C. 993 : 20 P. W. R. 1909 Cr. 
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Evidence — Conviction.. 

Where a conviction of an accused is based 
on the evidence of witnesses who are on eni- 
mical terms with the accused, it is unsafe to 
uphold the conviction. Kholia Naiko v. Em- 
Veror. 40 Cr. L. J. 318 : 

179 1. C. 929 : 5 B. R. 322 
11 R. P. 428 : 20 P. L. T. 313 
A. I. R. 1939 Pat. 292. 
Evidence— Corroboration. 

Accomplice —Evidence of —No corroboration 
by legal evidence— Accused cannot be con- 
victed. Kunji V. Emperor. 36 Cr. L. J. 1029 • 
156 I. C. 902 : 1935 A. L. J. 959 : 

8 R. A. 54. 

Evidence — Corroboration — Case of 

sexual offence— Corroboration required. 

What exactly amounts to corroboration of 
the main evidence in cases of sexii ah offences 
is always a difficult question. It need not be 
the direct oral evidence of another person. It 
may be only independent evidence of such a 
character that it connects the accused directly 
or indirectly with the crime that he was said 
to have committed. Sikandar Mian v. . Em- 
peror. 39Cr.L.J.371; 

173 I. C. 881 : 41 C. W. N. 641 : 
1. L. R. (1937) 2 Cal. 345 ; 
10 R. C. 594 : A. I. R. 1937 Cal. 321. 

Evidence— Corroboration. 

False evidence must inevitably damage the 
whole fabric of the prosecution case. Honest 
or circumstantial evidence cannot be used to 
support or corroborate a perjured witness. 
Man Singh v. Emperor. 34 Cr. L. J. 765 : 

144 I. C. 383 : 1. R. 1933 All. 426 ; 

A. I.R. 1933 All. 401. 


Evidence — Corroboration. 

Recovery of marked coins amounts to corro- 
boration. Govinda v. Emperor. 

38 Cr. L. J. 423 ; 
167 I. C. 521 : 9 R. N. 193 ; 
I. L. R. 1937 Nag. 181 : 
A. I. R. 1936 Nag. 245. 


Evidence— Court disallowing question— 

Ruling should be recorded. 

It is most desirable that when a question is 
disallowed by a formal ruling and an Advocate 
desires that a note of the ruling should be 
recorded in the proceedings, this should be 
done, as the question whether evidence material 
to one side was improperly excluded may 
often engage the attention of an Appellate 
Court. Unless the Appellate Court knows the 
exact question which was disallowed, or the 
application which was refused, it is_ difficult 
to judge afterwards as to the propriety jvith 
which evidence may have been excluded from 
the consideration of a Court of first instance. 
Brahmaya v. The King. 40 Cr. L. J. 265 : 

179 I. C. 783 : 11 R- Rang. 347 : 
A T n Ran?. 442. 


Evidence — Court’s duty. 

Wnen praieoution provai only soni facts. 
Court should see if proved facts amount to 
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secution affecting a case must be dealt with 
summarily and instantly by the Judge at 
the trial when they are tendered. It is very 
dangerous to discuss at elaborate length not 
merely the nature of proof of documents but 
also their contents from the point of view of 
the use which is being made of them by 
the person who tenders them in evidence, 
viz., the prosecution, and at the same time 
to say that they cannot be used as evidence. 
The benefit of a reasonable doubt ought to 
be given to the accused even with regard 
to admission of evidence. No Judge in a 
doubtful case of admissibility ought to allow 
the evidence first to be given and then in 
his judgment give a decision about its ad- 
missibility. Laijam Singh v. Emperor, 

26 Cr. L. J. 881 : 

86 I. C. 817 : A. I. R. 1925 All. 405. 

Evidence — Admissibility — Entry in 

daily diary of thana before recording of first 
information report. 

An entry made at the instance of a Sub- 
Inspector before the recording of the first 
information report, in the daily diary of the 
thana, mentioning the names of some of the 
accused alleged to have been given to him 
by one of the persons alleged to have been 
assaulted and injured, is a part of the pro- 
ceedings of the Police and is consequently 
inadmissible in evidence for any purpose in 
Court. Ahman v. Emperor. 40 Cr. L. J. 435 : 

180 I. C. 507 : 40 P. L. R. 697 : 

11 R. L, 697 : A. I. R. 1938 Lah. 787. 

Evidence — Admissibility oA 

Every Court has got inherent power to 
allow relevant evidence to be produced by 
any party at any stage of the trial. If such 
evidence is allowed to be pro- 
duced by the prosecution, all that the 
accused can urge is that he should be given 
a full opportunity of rebutting it. There is, 
therefore, nothing illegal or irregular where 
the Magistrate allows certain documents to 
be produced while the prosecution witnesses 
are being cross-examined by the defence, 
Lala V. Emperor. 40 Cr. L. J. 145 ; 

178 I. C. 894 : 1938 A. L. J. 1010 : 

I. L. R. 1938 All. 968 : 

11 R. A. 337 : 1938 A. W. R. 638 : 

A. I. R. 1938 All. 637. 

Evidence — Admissibility. 

Evidence about the statements of person 
who is neither a witness nor an accused, is 
not admissible. Asab-tid-Din v. Emperor. 

39 Cr. L.J. 601 : 

175 I. C. 523 : 10 R. Cr. 795 : 

A. I. R. 1938 Cal 399. 

Evidence — Admissibility — Intercepted 

letters. 

The execution or authorship of a copy of 
intercepted letter as in the case of any other 
document, is a question of fact and may be 
proved like any other fact. The question 
whether the contents of a copy of intercepted 
letter used in evidence against an accused 
person could be acted upon must be deter- 
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mined on a consideration of other evidence 
in the case, documentary and oral. Jitendra 
Nath Gupta v. Emperor. (S. B.) 

38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 : 

A. I. R. 1937 Cal. 99. 

Evidence — Admissibility — Murder case 

— Person dying denouncing accused as assailant 
in presence of accused and others — Accused 
remaining silent. 

Per Full Bench . — The fact, that an accused 
person remains silent when denounced in the 
presence of witnesses by another person as 
the latter’s assailant, is admissible in evi- 
dence. The reason of the confrontation of the 
accused by the person he is alleged to have 
attacked is two-fold. ' First, it is of impor- 
tance as affording evidence of identification ; 
if the victim dies, it may be of the highest 
importance that before his death he identified 
the accused as his assailant ; if he lives and 
gives evidence of the identity of the accused 
at the trial, the fact that he did so 
at the first possible moment is often valuable 
as showing the consistency of his story. 
Secondly, it affords the accused person an 
opportunity of which, however, he is not 
bound to avail himself, either of denying that 
he is the person who attacked the injured 
party or of setting up some fact which may, 
at a latter stage, form part of his defence, 
such as that he was acting in self-defence, or 
under grave and sudden provocation, or that 
the injuries received were due to accident. 
Emperor v. U Damapala. (F. B.) 

38 Cr. L. J. 524 : 

168 I. C. 193 : 14 Rang. 666 : 

9 R. Rang. 340 ; A. I. R. 1937 Rang. 83. 

Evidence — Admissibility — Statement by 

signs. 

Evidence as to signs made in answer to 
questions put to the deceased is admissible 
but statements of witnesses as to what inter- 
pretation they put upon the signs are not 
admissible. But it is difficult to adhere to a 
clear line of division between the description 
of signs and the interpretation of signs, and 
it may be that in some respeets witnesses 
may trespass beyond the line and so usurp 
what obviously is the function of the jury 
but where the matter complained of was 
I elicited by cross-examination on behalf of the 
i accused, no substantial grievance can be made 
out in this regard still less any real or serious 
miscarriage of justice. Alexander Perera 
Chandarsekera v. 2'he King. 

38 Cr. L. J. 281 (P. C.) : 

166 I. C. 330 ; 45 L. W. 78 : 

9 R. P. C. 138 : 1937 O. W. N. 218 : 

1937 M. W. N. 169 ; 41 C. W. N. 513 ; 

1937 A. L. J. 420 : 39 Bom. L. R. 359 : 

1937 1 M. L. J. 600 : 1937 A. W. R. 275 : 

A. I. R. 1937 P. C. 24. 

Evidence— Admissibility — Statement by 

signs, ' 

The nod of assent by the deceased to the 
question “was it A?’’ would consitute a 
verbal statement made by the deceased. It is, 
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occurrence, no reliance can be placed upon 
his evidence. Kala v. Emperor. 

27 Cr. L. J. 822 : 
95 I. C. 598 : 8 L. L. J. 186 : 

27 P. L. R. 719. 

Evidence — Credibility. 

Where the evidence is entirely oral and of 
interested witnesses and there is no circum- 
stantial evidence against the accused, he can- 
not he convicted. Jit Singh v. Emperor. 

37 Cr. L. J. 233 : 
160 I. C. 158 : 38 P. L. R. 136 : 
8 R. L. 501 : A. I. R. 1935 Lah. 922. 

Evidence — Cross-examination. 

When a party does not choose to cross- 
examine witness examined against him, evi- 
dence of that witness is usually utilised against 
that party. Kalu Ram v. Emperor. 

35 Cr. L. J. 1278 : 
151 1. C. 288 : 1934 O. L. R. 706 : 
11 O. W. N. 1035 : 7 R. 0. 106 : 
A. I. R. 1934 Oudh 424. 

Evidence — Defamation — Allegation of 

illicit pregnancy— Refusal to submit to medical 
examination —No adverse inference. 

In a defamation case, based on an allegation 
that a woman has had illicit pregnancy, she 
cannot be compelled to submit to medical 
examination against her consent and her 
refusal to do so, is not evidence against 
her. Nathu Mai v. Abdul Haq. 

31 Cr. L. J. 584 : 
123 I. C. 841 : 12 L. L. J. 555 : 
A. I. R. 1930 Lah. 159. 

Evidence -Defence evidence —Rejection 

of — Position of prosecution. 

When defence evidence is rejected, the situa- 
tion simply is as if the evidence had never 
existed. If the defence evidence is believed, it 
would, of course, rebut the prosecution. If it 
is not believed, the prosecution is left just 
where it was before the defence witnesses were 
called. In re : Ramalinga Goundan, 

39 Cr. L. J. 147 : 
172 I. C. 498 ; 1937 M. W. N. 878 : 
46 L. W. 522 : 10 R. M. 459 ; 
(1937) 2M. L.J.620: 
A. I. R. 1937 Mad. 975. 

Evidence— Defence evidence of co-accused, 

tise of. 

A statement by a witness called by the ac- 
cused that he saw the co-accused striking the 
deceased with a stick, is admissible in evidence 
against the co-accused. The mere fact that he 
is witness for the other accused, who has clearly 
not made the assault, is no reason for reject- 
ing the evidence of such witness. Aung Than 
V. The King. 39 Cr. L. J. 255 : 

173 I. C. 92 : 10 R. Rang. 310 ; 
A. I. R. 1937 Rang. 540. 

Evidence — Defence witnesses. 

A Court is not entitled to decide beforehand 
that a witness cited by the defence is unworthy 
of credit. Nga Ta Te v. The King. 

39 Cr. L. J. 975 : 
177 I. C. 946 ; H R. Rang. 187 : 
A. I. R. 1938 Rang. 295. 
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Evidence. 

The Magistrate should, as far as possible, allow 
the accused to select the order in which the 
defence witnesses are to appear. Jaffar Beg v. 
Emperor. 41 Cr. L. J. 948 : 

190 I. C. 561 : 13 R. L. 215 : 
A. I. R. 1940 Lah. 354. 

Evidence — Defence witnesses, reliabi- 
lity of. 

The fact that the witnesses for defence were 
I caste-fellows and had come voluntarily, without 
being summoned, is no adequate ground for 
discarding their evidence. Raghubar Dayal v. 
Emperor. < 36 Cr. L. J. 33 : 

152 I. C. 120 : 3 A. W. R. 655 : 
7 R. A. 261 : A. I. R. 1934 All. 735. 

Evidence— Discrepancy — Murder — Accus- 
ed charged with murder in course of melee found 
to have'several wounds— Duly of prosecution in ex- 
plaining such wounds. 

It is surely a discrepancy of great gravity 
when a witness, called to say that a fatal 
blow was struck and the deceased fell in 
consequence of it, is obliged to admit that on 
an earlier occasion he told the Police that 
the deceased fell when he ran into the yoke- 
pin of a cart. When a man charged with 
murder in the course of a melee is found to 
have number of wounds, the prosecution 
ought to be able to do more than merely 
call a witness to say that the deceased 
swung a da in all directions, and then ask the 
Court to infer that that explains the accused’s 
wounds. Nga Kyaw Win v. The King. 

41 Cr. L. J. 373 : 
186 1. C. 719 : 12 Rang. 295 : 
A. I. R. 1940 Rang. 55. 

Evidence — Discrepancies. 

Too much stress should not be laid 'without 
appraising their value and effect. Emperor v. 
Muhammad Khan. 36 Cr. L; J. 419 ; 

153 I. C. 889 : 35 P. L. R. 641 : 
7 R. L. 472 : A. I. R. 1934 Lah. 710. 

Evidence — Discrepancies between evi- 
dence recorded in Magistrate's Court and Sessions 
Court — Duty of accused. 

If there are any discrepancies in the evidence 
of the prosecution witnesses as recorded in 
the Magistrate’s Court and the Sessions Court, 
it is for the accused to bring them on the 
record of the Sessions Court so as to afford 
an opportunity to the prosecution to explain 
them. The accused cannot ask the High Court 
to look at the record of thC; Magis- 
trate’s Court to find out the discrepan- 
cies. Mahomed Khan v. Emperor. 

32 Cr. L. J. 172 : 
128 1. C. 673 : 1. R. 1931 Sind 1 : 

A. I. R. 1930 Sind 308. 

—Evidence— Documents. 

Where the prosecution relies on a written 
authority as the authority under which a 
Sanitary Inspector is acting, the written 
authority should be proved, marked as an exbi- 
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— — -Evidence — Appreciation. 

It is the weight of the evidence and not the 
number of the witnesses which the Court has to 
consider. Kewal Kishore v. Emperor, 

26 Cr. L. J. 1283 : 

89 I. C. 147 : 12 O. L. J. 413 : 

29 O. C. 44 ; A. I. R. 1925 Oudh 473. 

Evidence — Appreciation — Jail Official 

committing offence against convict in jail 
premises — Evidence of other convicts, if can be 
relied upon. 

Where an offence is committed by jail 
officials in jail premises against a convict, 
a criticism that all the eye-witnesses are 
convicts and that, therefore, their evidence 
is unreliable, has no force. In the first 
place, in an offence of this kind committed 
#in a jail it is obvious that the only 
evidence likely to be produced would be 
that; of convicts. If m rule was laid down 
that evidence was unreliable because it was 
that of a convict, jail officials would 
have complete immunity for the commission 
of any offence against a convict. In 
addition, there is no reason to believe that 
those convicted of crimes of violence should 
be more untruthful than other persons. The 
vice of untruthfulness would be more associat- 
ed wdth those convicted of deceit, fraud 
or perjury. A murderer may have some 
good qualities such as courage and initia- 
tive. Chaman Lai v. Emperor, 

41 Cr. L. J. 639 : 

188 I. C. 440 : 13 R. L. 41 : 

I. L. R. 1940 Lah. 521 : 

A. I. R. 1940 Lah. 210. 

Evidence — Appreciation, 

The events preceding and leading out to 
the assault on the deceased have to be 
considered- in approaching the evidence led 
by the prosecution to prove the guilt of the 
accused. U Ba U v. Emperor. 

35 Cr. L. J. 855 : 

148 I. C. 1069 : 6 R. Rang. 269 : 

A. I. R. 1934 Rang. 44. 

— ; Evidence— Appreciation — Unbelievable 

evidence, admissibility of. 

There is no doubt a fundamental difference 
between the admissibility and the credibility 
of evidence, but for all practical purposes, if it 
is said that evidence cannot be believed, it may 
just as well be said that it is not ad- 
missible. Zahid Beg v. Emperor, 

39 Cr. L. J. 364 : 

173 I. C. 838 : 10 R. A. 508 ; 

1937 A. L. J. 1253 ; 

1937 A. W. R. 1099 ; 

A. I. R. 1938 All. 91. 

-—Evidence — Appreciation. 

Where the witnesses are more or less the 
same, they cannot be said to be unreliable as 
against certain accused only and reliable as 
against others. In re : Mohideen Pichai Bowther. 

41Cr. L.J. 337 : 

186 I. C. 525 : 1939 M. W. N. 879 : 

50 L. W. 557 : 12 R. M. 671 : 

- A. I. R. 1940 Mad. 43. 
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Evidence — Appreciation of. 

Evidence evenly balanced in weakness — Accus- 
ed should not be allowed to stand trial — It is a 
ground for revision. Mi Choke v. Emperor. 

34 Cr. L. J. 781 : 
144 I. C. 369 : I. R. 1933 Rang. 105 ; 

A. I. R. 1933 Rang. 119. 

Evidence — Appreciation of. 

In a case of murderous assault, the fact that 
accused produced no evidence in defence may 
be taken into consideration in deciding what 
weight is to be attached to evidence of eye- 
witnesses. Ganesh Bakhsh Singh v. Emperor. 

35 Cr. L. J. 1244 : 
151 I. C. 179 : 7 R. O. 93 : 

1934 O. L. R. 686 : 11 O. W. N. 909 : 

A. I. R. 1934 Oudh 401. 

Evidence— Appreciation of. 

The Court is bound to consider all the evi- 
dence before it and to decide whether such evi- 
dence establishes the case beyond __ any 
reasonable doubt. Nanhak Lai v. Baijnath 
Agarwala, 37 Cr. L. J. 227 : 

160 I. C. 116 : 16 P. L. T. 629 : 
2 B. R. 164 : 8 R. P. 334 : 
A. I. R. 1935 Pat. 474. 

Evidence— Appreciation of. 

The Police Officials very often are in a far 
better position to depose about the character 
of a man. The right way of judging the evi- 
i dence of Police Officials is to consider their 
statements on merits and then to determine 
whether they have given true evidence or 
otherwise. Emperor v. Dipu. 

36 Cr. L. J. 1362 : 
158 I. C. 424 : 8 R. A. 298 : 

1935 A. W. R. 1089 : 
A. I. R. 1935 All. 850. 

Evidence — Appreciation of. 

The process of dealing with evidence of the 
prosecution and defence is not merely one of 
counting of heads. Ramdhani Mahto v. Emperor. 

36Cr. L.J.1473 : 
158 I. C. 948 : 16 P. L. T. 478 : 
2B. R. 32(1);8R. P. 224 : 
A. I. R. 1935 Pat. 421. 

Evidence — Appreciation of. 

The strength of the evidence against the ac- 
cused is a matter to be considered before but 
not after conviction. Santokhi Beldar v. Em- 
peror. 34 Cr. L. J. 349 : 

142 I. C. 474 : 14 P. L. T. 82 : 
12 Pat. 241 : 1. R. 1933 Pat. 139 : 

A. I. R. 1933 Pat. 149. 

Evidence — Appreciation of. 

When the Judge has tried the case with 
marked care and intelligence, his opinion as 
to the credibility of the witnesses should 
ordinarily be accepted. Emperor v. Parmeshwar 
Din. 35 Cr. L. J. 66 : 

146 I. C. 431 : 10 O. W. N. 742 : 

6 R. O. 116 : A. I. R. 1933 Oudh 372. 

— ^ Evidence — Appreciation of — Standard. 

Two separate standards should not be set 
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Evidence — Duty of (rial Judge. 

The Judges in appeal are rightly inclined to 
attach great weight to the views of trial Judges 
on the manner in which evidence has been 
given before them. It is, therefore, essential 
that a trial Judge should endeavour in mak- 
ing such comments to be strictly accurate. 
Mehnga v. Emperor. 39 Cr. L. J. 534 : 

175 I. C. 96 : 10 R. L. 675 : 

A. I. R. 1938 Lah. 288. 

Evidence — Dying declaration — IFhcn 

can be sufficient for conviction. 

It is, of course, a fact that for an accused 
person to be convicted on a dying deposition 
alone, the Court must be quite satisfied that 
the dying deposition bears all the marks of 
truth, and it must be examined with care, 
remembering that the statement is an ex parte 
statement, made as a rule in the absence of 
the accused without the accused having any 
chance of cross-examining the person who 
made it ; but the conviction can be had 
solely on a dying deposition where the Court 
is satisfied that the man who made the dying 
deposition had a good opportunity of recogni- 
zing the person who attacked him, that he did 
recognize him, and that he was telling the truth 
when he made his dying deposition. The King 
V. Maung Po Thi. 39 Cr. L. J. 771 : 

176 I, C, 683 : 11 R. Rang. 72 : 

A. I. R. 1938 Rang. 282. 

Evidence — Dying declaration — Wound 

penetrating whole liver going through stomach 
and ribs— Sufferer of injury of this nature is 
incapable of making declaration after two hours. 

Where in a case the deceased had received a 
spear wound which, according to the medical 
evidence, penetrated the chest wall on the 
right side, went through the ribs, 
through the diaphragm, penetrated the 
right lobe of the liver, completely penetrated 
the whole liver and came out of the left lobe 
of the liver and.it then went through the 
stomach and finally through the ribs on the 
left side of the chest and through the chest 
wall and the Court was invited to believe that 
the victim, some two hours after receiving 
such a wound, made a dying declaration 
relied on by the prosecution : Held, that there 
was great difficulty in believing that the de- 
ceased could possibly have lived for two hours 
after receiving an injury of this description 
much less could he have been conscious. The 
probability of his ever living to make a dying 
declaration two hours later was too remote to 
be considered. Dharam Singh v. Emperor. 

39 Cr. L. J. 508 ; 
174 I. C. 973 : 10 R. L. 651 : 

A. I. R. 1938 Lah. 268. 

Evidence — Evidence disbelieved against 

all the accused but one— Its effect. 

Held, that where six accused were prosecu- 
ted on the evidence which was entirely dis- 
credited against five of them, it would be 
unsafe to convict the sixth on that evidence 
without additional circumstances or corrobora- 
tion. Nut Khan v. Emperor, 4 Cr. L, J. 431 : 

1 P. W. R, Cr. 27. 


CRIMINAL TRIAL 

Evidence — Evidence in connected cases 

admission of, whether vitiates trial. ' 

The rending of depositions taken in one case 
ns evidence in another case with the consent 
of the Pleaders for the Crown and the accused 
though an irregular procedure, does not consti- 
tute an illegality which vitiates a trial. 
Emperor v. Harjivnn Valji. 27 Cr. L. T 1335 • 
98 I. C. 407 : 28 Bom. L. R. US 
50 Bom. 174 : A. I. R. 1926 Bom. 231. 

Evidence— Evidence of children— Con- 
viction when can be based on it. 

The evidence of children unless immediately 
available and unless received before any 
possibility of coaching is eliminated, is 
notoriously dangerous. Darpan Potdarin v. 
Emperor. 39 Cr. L. J, 384 : 

173 I. C. 833 : 10 R. P, 456 : 
4 B. R. 342 : A. I. R. 1938 Pat. 153. 

— Evidence— Evidence of old criminal 

produced by Police, value of. 

No reliance can ordinarily be placed on the 
uncorroborated testimony of a witness who is 
an old criminal, especially when he is produced 
by the Police under whose supervision he is. 
Such a witness is doubly unworthy of credit if 
the story that he tells is on the face of it 
improbable. No criminal can be expected to 
reveal his participation in a heinous offence 
merely for the asking. Nawab v. Emperor. 

26 Cr. L. J. 1335 : 
89 I. C. 311 : 7 L. L. J. 219 ; 
A. I. R. 1925 Lah. 397. 

Evidence— Evidence of relatives. 

Where there is a marpit in a village between 
two factions, relatives may possibly be 
inaccurate in their evidence and, therefore, 
there should be some corroboration of witness- 
es who are not .independent. But in ordinary 
murders unconnected with faction feuds, there 
is no reason to suspect the evidence of 
relatives. Nathu v. Emperor. 

36 Cr. L. J. 475 : 
154 I. C. 130 : 36 P. L. R. 174 ; 
7 R. L. 515 ; A. I. R. 1934 Lah. 870, 

Evidence — Evidence of small boy — Re- 
cording of. ■ , 

Wliere the guilt or innocence of the accused 
depends almost wholly upon the evidence of 
one small boy, it is desirable that the lower 
Court takes that evidence down in the form of 
question and answer. Emperor v. Haria Dhobi. 

39Cr.L.J. 156: 
172 I. C. 780 : 18 P. L. T. 857 : 
10 R. P. 346 : 4 B. R. 165 : 
A. I. R. 1937 Pat. 662; 

Evidence— Evidence produced by one co- 
accused if can be used against others. 

The evidence of a defence witness produced 
by one co-accused cannot be treated as prose- 
cution evidence against others. Sammun v. 
Emperor. 27 Cr. L. J. 1037 : 

96 I. C. 989 : A. I. R. 1926 Lah. 627. 
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Evidence — Circumslanlial evidence, 

nature oJ,for conviction on murder charge. 

Where there is only circumstantial evidence 
against the accused in order to convict an 
accused of murder, the Court must be satisfied 
that the circumstantial evidence is of such a 
nature that it would be inconsistent with his 
innocence. Emperor v. Jagia, 

39 Cr. L. J. 428 : 
174 I. C. 524 : 19 P. L. T. 268 : 
10 R. P. 531 ; 4 B. R. 451 : 17 Pat. 369 : 

A. I. R. 1938 Pat. 308. 

Evidence— Circumstantial evidence. 

The vmere absence of explanation cannot 
prove the crime of murder, but the fact that 
a criminal does not explain very suspicious 
circumstances against him is certainly circum- 
stantial evidence which may be taken into 
consideration against him, Mangal Singh v. 
Emperor. 38 Cr. L. J. 472 : 

167 I. C. 861 : 17 Lah. 547 : 
38 P. L. R. 1018 : 9 R. L. 562 : 
A. I. R. 1937 Lah. 127. 

Evidence — Circumstantial evidence, 

value of. 

Where two interpretations are possible, it is 
not right to adopt the interpretation which 
is unfavourable to the accused in preference 
to the other which is favourable to the ac- 
cused, unless there is some specific reason 
which justifies the adoption of the unfavour- 
able interpretation. In re : Kannhasabai. 

41 Cr. L. J. 369 : 
186 I. C. 704 ; 1939 M. W. N. 883 : 
50 L. W. 452 : 12 R. M. 682 .- 
A. I. R. 1940 Mad. 1. 
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persons most likely to know the facts should 
not ex-hypothesi be unworthy of belief. His 
evidence ought, in all cases, to be carefully 
tested : and it is not to be supposed to suffer 
an irrebuttable presumption of unworthiness. 
Emperor v. Aftab Mohammad Khan. 

41 Cr. L, J. 647 : 
188 I. C. 649 : 1940 A. L. J. 206 ; 
13 R. A. 55 : A. I. R. 1940 All. 291. 

Evidence— Complainant’ s story disbeliev- 
ed in essential details — Conviction based on part 
of story, propriety of. 

Where a party comes into Court with a story 
which cannot be believed as to its essential 
details, it is impossible to rely on a part of the 
story for the purpose of convicting the accused. 
Phatali Singh v. Emperor. 19 Cr. L. J. 877 ; 

47 I. C. 73 : 5 P. L. W. 157 : 
1918 Pat. 288 : A. I. R. 1918 Pat. 536. 

Evidence — Conduct. 

Evidence of the conduct of an accused unless 
it is incompatible with his innocence is, in fact, 
a make-weight and nothing more, and care 
should be taken that it may not have an 
exaggerated effect. Emperor v. Deroan Kahar. 

24 Cr. L. J. 497 : 
72 I. C. 961 ; 4 P. L. T. 186 : 
A. I. R. 1923 Pat. 13, 

Evidence— Conduct. 

The former association of an accused person 
with proved conspirators must be construed in 
the light of his subsequent actions. Surjya 
Kumar Sen v. Emperor. (F.B.) 35 Cr. L. J. 334 : 

147 I. C. 32 : 6 R. C. 304 : 
A. I. R. 1934 Cal. 221. 


Evidence — Circumstantial evidence. 

Where it is a case of circumstantial evidence, 
the Court has to see whether the evidence 
taken as a whole points conclusively towards 
guilt of the accused. Emperor v. Mangru 
Kisan . 39 Cr. L. J. 325 : 

173 I. C. 507 : 16 Pat. 612 : 
19 P. L. T, 104 : 10 R. P. 418 : 
4 B. R. 284 -• A. 1. R. 1938 Pat. 108. 

Evidence — Circumstantial to sustain 

charge for murder. 

Where a charge of murdef is based purely on 
circumstantial evidence, that evidence must 
point conclusively to the guilt of the accused, 
and must practically exclude the possibility of 
the murder having been committed by other 
persons. It must be such as to show that 
within all human probability, the act must 
have been done by the accused. Circumstances 
of strong suspicion without more conclusive 
evidence are not sufficient to justify conviction, 
even though no explanation of them is forth- 
coming. [The accused was given the benefit of 
doubt.] Emperor v. Mendai. 40 Cr. L. J. 764 : 

183 I. C. 307 : 1939 O. W. N. 700 : 
12 R. O. 23 : 1939 O. L. R. 498 : 

14 Luck. 635. 

Evidence —Complainant’s evidence, value 

of. 

.4 complainant who after all is one of the 


Evidence— Conduct of accused. 

Where a person is alleged to have murdered his 
wife and there is no direct or medical or ^ other 
circumstantial evidence justifying a conviction, 
much reliance cannot be safely plcmed on the 
conduct of the accused. In re ; Kanakasabai 
Piltni J- 

186 I. C. 704 : 1939 M. W. N. 883 
50 L. W. 452 : 12 R. M. 682 
A. I. R. 1940 Mad. 1. 

Evidence— Confession— Rape on a child 

-Complaint of robbery-Report of Chemical 
Examiner. 

The accused, who belonged to the menial 

staff of a railway station, were convicted of 

■u;r,rr a pirl 11—13 years of age, who 
ravishing g 

eSn while getting a drink. Their 
SnfefsLns were recorded by a Magistrate of 
class a day after the occurrence 
and the Chemical Examiner’s report supported 
die Ss story. On appeal, it was contended 

“ “tlS"? 'S' gw “n 

a«t'tastenoe comptotoed only of the robbery 
Of her ornaments was not a credible witness : 
Held tlmt the contentions sveve not valid 
tor the confessions were validly recorded and 
anneared to be voluntary, and the fact 
that the girl, in the first instance, complained 
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; Evidence— Expert evidence — Value bj — 

Conviction. 

The opinion of an expert has a corroborative 
value onl}’ and is useful for ascertaining whe- 
ther the direct evidence is true or not. It is 
absolutely unsafe to base a conviction on that 
opinion only, when there is no other evidence 
in the case. Mir Abbas Hayai Khan v. Emperor. 

39 Cr. L. J. 234 : 
172 I. C. 540 : 10 R. Pesh. 41 : 

A. I. E. 1937 Pesh. 99. 

Evidence — Expert evidence, value of. 

The value of the opinion given by an expert 
depends to a great extent upon the materials 
put before him and the nature of the questions 
that are put to him. The criticism that the 
expert speaks from an impregnable fortress 
hardly holds good to-day. Experts are always 
ready to explain the reason for their opinions; 
and Judges are entitled to attach little or no 
importance to their evidence if the explana- 
tions given arc not satisfying. Many Advocates 
are now able to cross-examine experts very 
ably. In Tc '. S. A. Satlar Khan. 

40 Cr. L. J. 483 : 
181 1. C. 364 : 1938 M. W. N. 962 ; 

11 R. M. 797 : A. I. R. 1939 Mad. 283. 

Evidence— Knowledge— Duty of Court. 

For a Magistrate untrained in medicine to 
attempt largely without trained assistance, 
to ascertain what certain medicines were 
prescribed for, and what should be prescribed 
for a particular disease, by reference to 
medical books is entirely unsound, and the 
conclusions thus arrived at are valueless. A 
Magistrate should not take upon himself to 
decide, without expert evidence, whether 
the amount of arsenic contained in certain 
prescriptions would produce arsenical poison 
and collapse and unconsciousness. Emperor 
V. Puma Chandra Ghosc. 26 Cr . L. J. 71 ; 

83 I. C. 631 : 28 C. W. N. 579 ; 
A. I. R. 1924 Cal. 611. 

Evidence — Expert witness. 

Accused has a right to summon expert 
witness to contradict the expert witness of 
the Crown. Misri Lai v. Emperor. 

35 Cr. L. J. 591 : 
147 I. C. 1197 : 1934 A. L. J. 67 : 
6 R. A. 628 ; 3 A. W. R. 241 ; 
A. I. R. 1934 All. 372. 

Evidence— Expert xoitness—Fcc — Power 

of Magistrate to enforce his attendance on reason- 
able fee. 

A witness cannot refuse to attend the Court 
when summoned, and the rules of the High 
Court have clearly laid down the fees to which 
an expert witness is entitled. The Court, 
therefore, should not hesitate in exercising its 
powers under the law, however highly placed 
a witness may be. An accused person should 
not be burdened with the costs of an expert, 
if his demand is unreasonable, especially when 
the Magistrate is empowered to enforce the 


attendance of the witness and to pay him bis 
reasonable dues. Parshotam Das v. Emperor. 

38Cr.L.J. 133 (a) : 
166 I. C. 128 (1) .- 38 P. L. R. 1165 : 
9 R. L. 340 ; A. I. R. 1936 Lah. 919. 


Evidence — Expert witnesses— Opinion 

on scientific basis but differing — Duty of 
Court. 


It may be said generally that expert evidence 
produced by an interested party may have a 
certain amount of unconscious basis in favour 
of that party. But if the difference of opinion 
between two expert witnesses is purely of a 
scientific character, the Court must accept one 
opinion or the other without characterising the 
opposite opinion as partial. Francis Hector v. 
Emperor. 38 Cr. L. J. 401 : 

167 I. C. 676 : 9 R. A. 567 ; 

1936 A. W. R. 1065: 

A. I. R. 1937 All. 182. 


Evidence— Forcing accused to appear as 

witness — Effect, 

It is repugnant to all principles of Criminal 
Law as administered in this country to compel 
a person to give evidence in the very matter 
in which he is accused or is liable to be accused 
and then to base the charge on such evidence 
and at the trial of the accused to use such 
evidence given on oath as a statement tending 
to prove the guilt of the accused. Emperor v. 
Kazi Dawood. 27 Cr. L. J. 433 : 

93 I. C. 225 : 28 Bom. L. R. 78 : 

50 Bom. 56 : A. I. R. 1926 Bom. 144. 

Evidence— History -sheet. 

The maintenance of a history-sheet may have 
its uses, and a history-sheet may, in some cases, 
form good evidence against the accused.^ Bui 
there is much difficulty in treating it as 
evidence against the accused, as in many cases, 
it turns out that the history-sheet is no more 
than an ex-parle proceeding and that the 
accused does not know upon what ground 
the history-sheet has been opened against 
him, nor does he know what facts it con- 
tains. Emperor v. Kudua Bari. 

31 Cr. L. J. 301 : 

121 1. C. 559 : A. I. R, 1930 AU. 37. 

Evidence — Independent xoiinesscs not 

produced — Presumption. 

Where the witnesses, who are independent, 
named in the F. I. R. are not called^ by the 
prosecution, the Court will be justified in 
assuming that their evidence, had they been 
called, would not have supported the prosecu- 
tion. Ghuiam Basulv. Emperor. 

39 Cr. L. J. 7 : 

171 I. C. 906 : 10 R. L- 247 ; 

40 P. L. R. 17. 


-Evidence —Intention. 


It is pure question of fact to be inferred from 
surrounding circumstances. Ramzan v. .Ern- 
oeror. 37 Cr. L. J- 106 : 

159 I. C. 466 : 8 R. S. Sa : 
A. I. R. 1935 Sind 203. 

Evidence — Intention. 


Where the Legislature has passed upon a 
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offence charged and whether frame of charge 
gives sufficient notice of case to be met. 
Ghtiosuddin , Ahmad v. Emperor. 

33Cr.L.J.864: 
139 I. C. 616 : 13 P. L. T. 288 ; 
11 Pat . 523 ; I. R. 1932 Pat. 251 : 

A. I. R. 1932 Pat. 215. 

; — --^—Evidence — Court witnesses, summoning 
of— Discretion of Courts. 

Summoning of Court witnesses is entirely a 
matter for the Court to decide and it is not for 
the accused to insist. It is open to the accused 
to summon these witnesses in his defence, if 
so advised. Chotey Miyan v. Emperor. 

38 Cr. L. J. 482 : 
167 I. C. 860 : 9 R. N. 228 : 
I. L. R. 1937 Nag. 165 : 
A. I. R. 1936 Nag. 250. 

— Evidence — Credibility. 

A witness may be discredited because he has 
been convicted for one of two reasons ; (1) 
because the offence that he has committed 
shows a certain amount of moral obliquity ; 
(2) because it has resulted in the witness hav- 
ing spent some time in jail in company with 
men presumably of bad character, which asso- 
ciation may very possibly have contaminated 
him. A conviction for adultery in this 
, country is very much the same as appearing as 
a respondent or co-respondent in the Divorce 
Court in England, and that it is not generally 
regarded there as carrying with it the sugges- 
tion that the man is unreliable as a witness 
with regard to matters entirely unconnected 
with that particular matrimonial offence. 
Gafoor v. Emperor. 37 Cr. L. J. 992 : 

164 I. C. 677 : 9 R. Rang. 125 : 
A. I. R. 1936 Rang. 373. 

Evidence — Credibility. 

Considerable weight must be attached to the 
opinion of the Judge who hears the witnesses 
as to their relative credibility. Where the 
record does not show that the witnesses on 
either side have been materially discredited 
or greatly shaken in cross-examination, it is 
the duty of the Judge to decide which side 
is telling the truth. Where the Judge has 
tried the case with marked care and intelli- 
gence, his opinion as to credibility of witnesses 
should ordinarily be accepted. Mukta Prasad 
V. Emperor. 27 Cr. L. J. 577 : 

94 I. C. 193 : 13 O. L. J. 69. 

— Evidence — Credibility. 

. Deceased denouncing accused just before 
death — Absence of corroborative evidence or 
motive — Benefit of doubt should be, given. 
Nga Kan Hlu v. Emperor. 34 Cr. L. J. 747 : 

144 I. C. 282 : 1. R. 1933 Rang. 99 ; 

A. I. R. 1933 Rang. 95. 

— — Evidence — Gredibilily. 

Injured man varying his statement — Only 
evidence that of injured man— No presump- 
tion that he will charge only the actual 
assailant — Conviction cannot be upheld. 
Said Umar v. Emperor, 35 Cr. L. J. 874 : 

148 I. C. 949 : 6 R. Pesh. 61 : 
A. I. R. 1934 Pesh. 18. 
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Evidence — Credibility. 

Inspector not sending a person for trial — 
Statement by eye-witness incriminating him 
does not amount to perjury. Mir Jawali v. 
Emperor. 37 Cr. L. J. 619 : 

162 I. C. 300 : 8 R. Pesh. 194 : 
A. I. R. 1936 Pesh. 106. 

Evidence— Credibility. 

Mere verbal contradictions and discrepancies 
are not sufficient to discredit the testimony 
of the eye-witnesses. Rattan Lai v. Emperor, 

35 Cr. L. J. 45 ; 
146 I. C. 381 : 10 O. W. N. 557 : 

8 Luck. 570: 6 R. O. 107: 
A. I. R. 1933 Oudh 333. 

— Evidence — Credibility. 

Opinion of trial Court regarding veracity of 
witnessess is of great value. Allah Dino v. 
Emperor. 34 Cr. L. J. 891 : 

144 I. C. 943 ; 6 R. S. 23 : 
A. I. R. 1933 Sind 254. 

Evidence — Credibility. 

Person sleeping close to cot on which 
deceased was murdered — No mention in First 
Information Report of his witnessing the crime 
— First Information Report filed by brother 
of deceased — Omission is significant and 
tends to discredit such person’s testimony 
secured by Police after three days of crime. 
Sundar Lai v. Emperor. 35 Cr. L. J. 836 ; 

148 I. C. 1045 (2) : 11 O. W. N. 661 : 

6 R. O. 482 : A. 1. R. 1934 Oudh 315. 

Evidence— Credibility . 

The evidence of a man who can remember 
no details and cannot submit to the test 
of thorough cross-examination, is of very 
little value. Mahla Singh v. Emperor. 

32 Cr. L. J. 522 : 
130 I. C. 410 : 32 P. L. R. 259 : 
I. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

Evidence — Credibility. 

The opinion of the trial Court on the 
credibility of oral evidence must be treated 
as almost conclusive when it is based on 
the demeanour of witnesses. Bhai Khan v 
Emperor. 32 Cr. L. J. 485': 

130 I. C. 324 : 31 P. L. R. 1026 : 
I. R. 1931 Lah. 260 : A. I. R. 1931 Lah. 18 

Evidence— Credibility. 

Where a witness has deliberately committed 
perjury in falsely implicating one aceused, 
it is impossible to aecept his evidence 
against another accused. Jit Singh v. 
Emperor. 37 Cr. L. J. 233 : 

160 I. C. 158 : 38 P. L. R. 136 : 8 R. L. 501 : 

A. I. R. 1935 Lah. 922. 

Evidence — Credibility. 

Where a witness who has had several 
opportunities of making a statement to the 
Police, does not disclose his knowledge of 
the occurrence till many days after the 
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tion in the case of crimes of violence must 
be regarded as a very unsatisfactory feature 
of the prosecution case. Emperor v. C. 
Barwick. 33 Cr. L. J. 220 : 

136 I. C. 5 ; 33 P. L. R. 443 : 13 Lah. 573 : 
I. R. 1932 Lah. 181 : A. I. R. 1932 Lah. 345. 

Evidence — Medical evidence — Witnesses 

changing their story in Court of Session — Duty of 
Court. 

It cannot be laid down as a general rule 
that medical evidence is of less value than 
the evidence of eye-witnesses. Where the 
medical evidence is merely an opinion of 
an expert on a question which may admit 
of two explanations, it is not always of 
first importance, but such evidence is very 
valuable where it lays before the Court 
definite facts from which the Judge himself 
may draw his conclusions. Where witnesses 
alter their statements in the Court of 
Session in order to make them fit in 
which the medical or other evidence which 
has been brought forward in the Magistrate’s 
Court, their statements must receive very 
careful scrutiny. Dtoarka v. Emperor. 

31 Cr. L. J. 181 : 
120 I. C. 820 ; 6 O. W. N. 270 : 4 Luck. 705 : 

A. I. R. 1929 Oudh 248. 

Evidence — Medical Officer examined 

before Committing Court but not before Sessions 
Court — Duty of Counsel for accused. 

The omission to examine the Medical 
Officer as witness in the Sessions, if he is 
examined before the Committing Court is 
likely to cause a miscarriage of justice of 
a grave character. In such a case. Counsel 
for the accused should insist upon 
his coming before the Sessions Court. 
Bahadur Singh Arjan Singh v. Emperor. 

39 Cr. L. J. 410 : 
174 I. C. 420 : 10 R. L. 563 : 40 P. L. R. 484 : 

A. I. R..1938 Lah. 176. 

Evidence — Miscellaneous. 

Evidence regarded insufficient to convict on 
dacoity charge, can be used to show accused 
is a dangerous and desperate character. 
Parbati Charan Baisya v. Emperor. 

35 Cr. L. J. 952 : 
149 I. C. 460 : 61 Cal. 588 ; 
6 R. C. 593 : A. I. R. 1934 Cal. 482. 

Evidence — Miscellaneous. 

Magistrate should not express opinion 
whether evidence of witness whom complainant 
wishes to examine, is or is not necessary. Tulsi- 
das Janglydas Koshta v. Chetandas Dosudas. 

35 Cr. L. J. 404 (2) ; 
147 I. C. 275 : 16 N. L. J. 310 : 
30 N. L. R. 76 : 6 R. N. 117 .• 
A. I. R. 1933 Nag. 374. 

Evidence — Miscellaneous— Becording 

— Duty of Court — Post mortem report — Conlra- 
dicting appearance — Effect. 

The tendency of Judges in the lower Courts to 
look upon themselves as mere recording 
machines^ and failing to take an intelligent 
, interest in the cases before them or to ask 
necessary questions to clear doubtful points 
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deprecated: Held, after considering the 
medical report that the story told by the 
approver was false and also that the Police 
diary had been fabricated. Nikka v. Emperor. 

38 Cr. L. J. 314 : 
166 I. C. 848 : 17 Lah. 541 : 
38 P. L. R. 964 : 9 R. L. 428. 
Evidence — Miscellaneous. 

Rule that facts should be incompatible with 
accused’s innocence for Inference of guilt does 
not strictly apply to cases not dependent on 
circumstantial evidence alone. Manor Ali v. 
Emperor. 147 I. C. 1203 ; 

37 C. W. N. 1066 ; 58 C. L. J. 66 : 
60 Cal. 1339 : 6 R. C. 411 : 
A. I.R. 1934 Cal. 124. 

Evidence, mode of appreciating. 

Though a Magistrate is at liberty to refer 
to the evidence in a criminal proceeding in 
a manner equally appropriate to civil proceed- 
ings, he should not lose sight of the fact 
that he is dealing with a criminal matter 
and should ultimately dispose of the case 
purely from the standpoint of the Criminal. Law. 
Bhabani Prasad Moitra v. Hari Charan Bhutta- 
charjee. 24 Cr. L. J. 714 : 

73 1. C. 938 .-38 C. L.J.7. 


■Evidence — Motive. 


In criminal trial, it is not the bounden duty 
of the prosecution to prove the motive. 
Raian Lai v. Emperor. 

35 Cr. L.J. 45: 
146 I. C. 381 : 10 O. W. N. 557 : 
8 Luck. 570 : 6 R. O. 107 : 
’ A. I. R. 1933 Oudh 333. 


Evidence — Motive. 

It is unsafe to base a conviction in a murder 
case on the evidence of the only witness who 
is not believed by the Sessions Judge on 
several points, when no motive for the com- 
mission of the offence is made out. Bhagwmt 
Prasad V. Emperor. 35 Cr. L.J. 1265: 

151 1. C. 274 : 1934 O. L. R. 699 : 

11 O. W. N. 969 : 7 R. O. 99 : 

A T R I0t4 Oudh 373. 


— Evidence — Motive. 


It is not very natural that an accused person 
should merely from the annoyance at not 
getting his proper share of the loot take an 
action which he must know will put himself 


in jail. Bam Charan v. Emperor. 

^ 36 Cr. L.J. 636 

155 I. C. 119 : 1935 A. L.J. 478 
1935 A. W. R. 388 ; 7 R. A. 894 
a T R. 1935 All. 549 


Evidence — Motive. 

Subsequent events can merely show the reflec- 
tions of what a man’s mind may have been ; 
previous events are of more importance as 
showing the influence which ha%'e worked 
upon the man’s mind to bring it into the 
condition that it was at the moment of com- 
mission of offence. N. N. Burjorjee v. 
Emperor. 37 Cr. L. J. 217 : 

159 I. C. 1065 : 8 R. Rang. 321 : 

A.I.R. 1935 Rang. 456. 
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bit and kept on the record. Emperor v. Bharat 
Prasad. 154 I. C. 187 : 

7 R. P, 431 : A. I. R, 1935 Pat. 73. 

Evidence— DocimetU, proof of. 

Mere production of a document is not tanta- 
mount to proof, especially when the production 
is by a person who is neither the writer of 
the document nor the person on . whose behalf 
the document has been written. Hasia Jsmnil 
V. Emperor, 38 Cr. L. J. 1073 : 

171 I. C. 351 : 39 P. L. R. 327 ; 
10 R. L. 187 : A. I. R. 1937 Lah. 593. 

Evidence — Document prepared by Police 

during investigation, admissibility of. 

A document which is not evidence, does not 
become so by being formally proved and 
' exhibited in the cose. A document prepared 
by the Police during the investigation cannot, 
therefore, be treated as evidence even though 
formally proved. Yaru v. Emperor. 

28Cr. L. T.112: 
99 I. C. 240 : A. I. R. 1927 Lah. 79. 

Evidence — Doubtful. 

Persons procuring false evidence or fabri- 
cating false evidence — Warning adminis- 
tered. Ashiq Mahomed v. Emperor. 

37 Cr. L. J. 562 (2) : 
162 I. C. 342 : 8 R. L. 885 .- 
A. I R. 1936 Lah. 330. 

Evidence — Doubtful. 

The evidence of prosecution witnesses who 
implicate the accused only when they arc faced 
with the necessity of exculpating themselves is 
open to grave suspicion. Nanhu Mahlon v. 
Emperor. 32 Cr. L. J. 438 : 

129 I. C. 666 ; 11 P. L. T. 772 : 
12 P. L. T. 239 : I. R. 1931 Pat. 122 : 

A. I. R. 1930 Pat. 338. 

Evidence — Doubtful— Zeinindur allack- 

cd by unknown persons and murdered — Servant 
also allacked —Accused suspected and tried owing \ 
to ill-fcelihg— Evidence of servant atone — Accus- 
ed held could not be convicted on such evidence. 

In the course of his journey a zemindar was 
attacked by certain unknown persons and 
kUled. his servant who was also attacked 
from behind lost his head and fled dropping 
the lantern without making any attempt to 
render any first aid to his master. As there 
was ill-feeling between the accused and the 
deceased, they were suspected of the murder 
and were tried. There was evidence of the 
servant alone and the .fury and the Judge 
relying upon his evidence and his recognition 
of the accused, convicted the accused ; Held, 
that it was doubtful whether the servant 
could recognize the assailants in the circum- 
stances and it was unsafe to convict any one 
upon the evidence of the servant. The motive 
assigned to murder was inadequate and the 
ill-feeling between the accused and the deceased 
explained how they were implicated oh mere 
suspicion. Kumarish Chandra Karmakar v. 
Emperor. 39 Cr. L. J. 541 (b) : 

175 I. C, 193 : 65 C. L. J. 423 ; I 
10 R. C. 764 : A, I. R. 1938 Cal. 220. j 
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~~ Evidence doubtul against one accused — 
Effect. 

Once doubts are entertained as to the truth 
of the prosecution case as a whole, there is 
no logical ground on which to different.ate 
the case of one accused from that of another. 
Mir Sahib Khan v. Emperor. 35 Cr. L. J. 860 ; 

148 1. C, 760 : 6 R. Pesh. 54 : 
A. i. R. 1934 Pesh. 53. 

Evidence— Duty of Court— Making new 

case, what is. 

It is an everyday happening that the Courts 
have to sift . the evidence, and they frequently 
find that the complainant has enhanced the 
part taken by the accused and minimised the 
part taken by himself in order to make the 
case look as black as possible against the 
accused. Removing of excrescences or orna- 
mentation by the Magistrate does not amount 
to the setting up of new case. Taqi Mohammad 
v. Mohammad Jan. 40 Cr. L. J. 1 : 

178 I. C. 169 ; 11 R. O. 93 : 
1938 O. L. R. 465 : 1938 O. W. N. 1064 : 

A, I. R. 1938 Oudh 253. 

Evidence — Duty of prosecution. 

In a criminal trial, the Public Prosecutor is 
not bound to call as evidence for the Crown 
any person whose evidence, in his opinion, is 
unnecessary. Doraiswami Udayan v. Emperor. 

25 Cr. L. J. 75 : 
75 I. C. 987 : 1923 M. W. N. 782 : 
45 M. L. J. 846 : 33 M. L. T. 213 : 

A. I. R. 1924 Mad. 239. 

Evidence— Duty of prosecution. 

It is not the duty of the prosecution to call 
as witnesses every one whose statements 
have been taken by the Police but only to 
call such people as may be likely to give 
truthful and reliable evidence with regard to 
the matter in question. Nga Kyaw Hla v. 
The King. 39 Cr. L. J, 248 : 

173 I. C. 94 : 10 R. Rang. 3 06 : 
A. I. R, 1938 Rang. 45. 

Evidence— Duty of prosecution. 

Tlic prosecution has no right to usurp the 
function of the Court and the conduct of the 
prosecution authorities in keeping back such 
evidence deserves the strongest condemnation. 
Nem Singh v. Emperor. 36 Cr. L. J. 152 : 

152 I.C. 741 ;4A. W. R. 5 ; 
7 R. A. 373 : A. I. R. 1934 All. 908. 

Evidence— Duty of prosecution. 

There is no duty upon those who are charged 
w'ith the preparation of a prosecution case to 
produce, in Court every person examined by 
the Police, But in a murder case where a 
witness has given evidence which supports a 
plea of alibi taken by one of those who have 
been charged witii the murder, that witness 
ought to be produced. Nem Singh v. Emperor. 

36 Cr. L. J. 152 : 
152 I. C. 741 : 4 A. W. R. 5 : 

7 R. A. 373 : A. I. R. 1934 All. 908. 
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been detected in farbicating false evidence will 
stop in such fabrication. Hasnu Khan v. 
Emperor. 26 Cr. L. J. 1297 (b) : 

89 I. C. 241 : 
A. I. R. 1926 Oudh 26. 

Evidence— Police Officer — Adniissiblily 

of their belief on certain matters — Admissibility of 
Police records as to suspected members of gang. 

From tbeir experience. Police Officers are able to 
diagnose the nature of crime just as a doctor is 
able to diagnose a disease. So, their bel ief that 
a gang was operating is entitled to repect. 
Statement in Police records as to the suspected 
members of the gang, however, is an entirely 
different matter and such lists should not be in- 
cluded in the evidence. Amdii Mirjan v. 
Emperor. 38 Cr. L. J. 251 : 

166 I. C. 587 : 
I. L. R. 1937 Nag. 315 at p. 324 : 

9 R. N. 132 : 
A. I. R. 1937 Nag. 17 at p. 23. 

Evidence — Police report — Certified copy 

of Police Beport — Admissibility. 

A mere certified copy from the Police records 
does not prove itself in the sense that its con- 
tents do not require further proof before being 
used. Consequent!}' in the absence of any legal 
proof of this document, it is unfair for the 
Pubic Prosecutor to produce the document and 
improper for the Judge to allow him to do so 
Hasta Ismail v. Emperor. 38 Cr. L. J. 1073 : 

171 I. C. 351 : 39 P. L. R. 327 ; 

10 R. L. 187 : 
A. I. R. 1937 Lah. 593. 

Evidence —Prosecution xvilnesses knowing 

facts likely to turn hostile — Daly of Police Prosecu- 
igr — Duty of Court to arrice at truth by all lawful 
means. 

There may be some doubt as to the duty of 
the Police Prosecutor to call prosecution wit- 
nesses who knowfacts but are likely to turn 
hostile, but there is a duty cast upon the Court 
to arrive at the truth by all lawful means and 
one of such is the examination of witnesses of 
its own accord, when for certain obvious reasons, 
neither party is prepared to call witnesses who 
are known to be in a position to speak to im- 
portant relevant facts. When the trial Court 
fails to do this, the Appellate Court should 
avail itself of the power conferred by S. 428. 
In re ; Donald Dixon. 40 Cr. L. J. 35 : 

178 I. C. 341 : 1938 M. W. N. 817 : 
48 L. W. 363 : 11 R. M. 443 : 
A. I. R. 1938 Mad. 900. 

Evidence— Presence of injuries on body 

of person— Inference. 

It cannot be presumed merely from the cir- 
cumstance that a person has injuries on his 
body, that he was present at the scene of 
occurrence. Joroand Singh v. Emperor. 

39 Cr. L. J. 426 : 
174 I. C. 431 : 10 R. L. 564 ; 
A. I. R. 1938 Lah. 150. 

Evidence— Presumption —Failure to call 

necessary witness. 

Where.a person is charged with criminal mis- 
appropriation but the accounts show that the 
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amount in question is paid to some person 
and the prosecution contends that the amount 
has not been paid to him but does not call 
him as witness, the presumption arises that if 
he were called, he would not support the pro- 
secution case. Ong Boon Hock v. Emperor. 

38 Cr. L. J. 887 ; 

170 I. C. 257 : 10 R. Rang. 72 : 

A. I. R. 1937 Rang. 280. 

Evidence — Presumption — Murder- 

Presumption —Accused's recent possession of 
properly of murdered person— Cause of death 
not proved — Presumption of guilt. 

Where the charge is specific, that the murder 
was caused by throttling and it is not proved 
and there is no evidence to show that the 
deceased was murdered at all, the presumption 
of guilt cannot be drawn from the recent pos- 
sesion by the accused of jewellery taken 
from the murdered person. Emperor v. Tadu- 
Itiru Poligadu. 41 Cr. L. J. 242 : 

185 I. C. 829 : 1939 M. W. N. 873 : 

50 L. W. 435 ; 12 R. M. 612 : 

A. I. R. 1940 Mad. 12. 

Evidence-Presumption. 

On failure of prosecution to prove stains on 
clothes of accused to be of human blood, no 
presumption can be made against him. But if 
it is proved to be such, accused can be called 
upon to explain. Bhagwati Prasad v. Emperor, 

35 Cr. L. J. 1265 ; 

151 1. C. 274 : 1934 O. L. R. 699 ; 

11 O. W. N. 969 ; 7 R. O. 99 : 

A. I. R. 1934 Oudh 373. 

Evidence — Presumption — Presumption 

of guilt — Discretion of Court. 

The presumption arising out of the accused's 
recent possession of stolen property which had 
been removed from the person of deceased at 
or about the time of his murder, is one of fact 
which are inferences which the Court naturally 
and logically draws from given facts without 
the help of legal direction and, therefore, fall 
more properly within the province of logic 
and do not constitute a branch of jurispru- 
dence. Such presumptions are always per- 
missive in the sense that the Court ' has the 
discretion to draw or not to draw them. Nga 
Take Hla v. Emperor, 39 Cr. L. J. 47 : 

172 I. C. 66 : 10 R. Rang. 214 : 

A. I. R. 1937 Rang. 439. 

Evidence — Presumption, 

Prosecution is not under obligation to call 
relevant evidence and presumption under S. 114, 
Ulus, (g). Evidence Act, need not be raised 
simply because prosecution does not call certain 
witnesses. Bhuban Bijoy Singh v. Emperor. 

35 Cr. L. J. 33 (2) : 

146 I. C. 378 : 37 C. W. N. 1098 : 

60 Cal. 1361 : 6 R. C. 210 : 

A. I. R. 1933 Cal. 600. 

Evidence— Presumption. 

Stains of blood not proved by prosecution to 
be human blood — Inference that stains were 
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Evidence— Examinalion. 

A Magistrate should not treat a prosecution 
witness as an accused person and to record her 
evidence in jail instead of examining her in 
open Court or at his own house if he found 
that more convenient. Ghirrao v. Emperor. 

34 Cr. L. J. 1009 : 
145 I. C. 470 : 10 O. W. N. 1108 : 

6 R. O. 53 ; A. I. R. 1933 Oudh 265. 

Evidence — Examinalion of medical wit- 
ness, mode of. 

A medical witness, like any other witness in a 
case, must be examined orally in the presence 
of the accused and cannot, in lieu of such 
examination, be allowed to prove statements 
made by him at the trial of other accused 
persons in the absence of the accused against 
whom his evidence is being recorded. Sardara 
V. Emperor. 27 Cr. L. J. 571 : 

94 I. C. 139 : A. I. R. 1926 Lab. 675. 

■ Evidence — Examinalion of eye-witnesses. 

The fact that certain eye-witnesses to the 
crime are related to the accused is no ground 
for dispensing with their examination in Ses- 
sions Court. Nga Mai Shai v. Emperor. 

32 Cr. L. J. 1067 : 
133 I. C. 488 : I. R. 1931 Rang. 264 : 

A. I. R. 1931 Rang. 163. 

Evidence —Examinalion of witness. 

There it no law to prevent the examination 
of any witness because be had not been exa- 
mined in the previous case. Sheoshankar 
Dhondhaji Mahar v. Emperor. 

41 Cr. L. J. 697 : 
188 I. C. 885 : 1940 N. L. J. 165 : 

13 R. N. 14. 

Evidence — Examinalion of loilness on 

Commission. 

The issue of a Commission for the examination 
of an important witness, such as an eye-witness 
in a serious criminal trial is not desirable 
and should only be adopted for the most cogent 
reasons. Lachhmi Lai v. Emperor. 

23 Cr. L. J. 218 : 
65 1. C. 1002 : 1922 Pat. 159 : 
3 P. L. T. 338 : A. I. R. 1922 Pat. 40. 

Evidence — Expert evidence. 

Chemical Examiner’s report containing quanti- 
tative analysis — It should be shown to Medical 
Officer who conducted post mortem examination 
to enable him to state before trial Court medico- 
legal inferences. Happu v. Emperor. 

35 Cr. L. J. 280 : 
146 I. C. 1089 ; 1934 A. L. J. 173 ; 

6 R. A. 397 : A. I. R. 1933 All. 837. 

Evidence — Expert evidence — Court acting 

as expert, danger of. 

There is considerable danger of a miscarriage 
of justice wlien a Criminal Court relies on its 
own comparison of a disputed signature with 
another signature for the purpose of determin- 
ing its authenticity. It is usually desirable to 
obtain the opinion of an expert with regard to 
this or belter still the evidence of persons who 
can speak to the signature having been 
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written in their presence. Earn Sobhag Singh 
v. Emperor. 

166 I. C. 136 : 17 P. L. T. 896 : 
9 R. P. 260 : 3 B. R. 134 : 
A. I. R. 1937 Pat. 146. 

Evidence — Expert evidence. 

Corroborative evidence unsatisfactory — Expert 
not familiar with characters in which abusive 
document is written : Held, on facts that accus- 
ed was not writer. Saqlain Ahmad v. Emperor. 

37 Cr. L. J. 263 : 
160 I. C. 264 : 1936 A. L. J. 317 : 
8 R. A. 582 : 1936 A. W. R. 119 : 

A. I. R. 1936 All. 165. 

Evidence — Expert evidence — Hand-writ- 

ing-experl—Duty of Court. 

A comparison of hand-writing is something 
hazardous and inconclusive, and should be 
made with care and caution in the light of 
assistance that may be available in the shape 
of expert evidence or arguments on behalf of 
parties concerned. The rejection even in tolo 
of an expert’s opinion would not exonerate the 
Court from the duty of coming to an independ- 
ent finding on the question of an authorship of 
hand-'ivriting, the Court has to examine the 
opinion and come to its own decision. The 
most important things are to examine the 
general characteristics, formation of letters, 
fixed pen habits and mannerisms, and discern 
the identity of the writer. The identity or 
resemblance in hand-writing has to be found 
out on the value of the effect of various 
considerations arising from individual charac- 
teristics and idiosyncracies which have been 
embodied in technical language of experts. 
Jilendra Nath Gupta v. Emperor. (F. B.) 

38 Cr. L. J. 818 : 
169 I. C. 977 : 10 R. C. 69 : 

A. I. R. 1937 Cal. 99. 

Evidence — Expert evidence. 

Opinion of expert on lunacy cannot be brushed 
aside on the strength of the lay opinion of 
the trial Judge. Onkar Dali Nigam v. Emperor. 

36 Cr. L. J. 392 (2) : 
153 I. C. 780 : 1935 O. W. N. 53 : 
7 R. O. 386 : A. I. R. 1935 Oudh 143. 

Evidence— Expert evidence. 

The fact that the hand-writing expert is not 
acquainted with the characters (Urdu) in 
which the disputed document is written and he 
cannot read or write them, will not make him 
incompetent as an expert in hand-writing. 
Saqlain Ahmad v. Emperor. 37 Cr. L. J. 263 : 

160 I. C. 264 : 1936 A. L. J. 317 : 
1936 A. W. R. 119 : 8 R. A. 582 : 

A. I. R. 1936 All. 165. 

Evidence — Expert evidence. 

The value of expert evidence depends largely 
on the cogency of the reasons on which it is 
based. Saqlain Ahmad v. Emperor. 

37 Cr. L. J. 263 : 
160 I. C. 264 : 1936 A. W. R. 119 : 
1936 A. L. J. 317 : 8 R. A. 582 ; 
A. I. R. 1936 All. 165. 
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exhibit and kept on the record for the purpose 
of enabling the Appellate Court to inspect it. 
Emperor v. Bharat Prasad Sitigh. 

154 I. C. 187 : 1 B. R. 286 (2) : 
7 R. P. 431 : A. I. R. 1935 Pat. 73. 

Evidence. 

Prosecution story false — Judge can arrive at 
some theory of actual happenings if he can 
fairly do so on evidence. Habibur Rahman v. 
Emperor. 32 Cr. L. 1. 736 : 

131 I. C. 536 (2) : 12 P. L. T. 516 : 
I. R. 1931 Pat. 339 : A. I. R. 1931 Pat. 339. 

Evidence — Prosecution. 

The Magistrate discharging the functions of a 
Judge cannot afford to ignore the weak points 
of the prosecution in reaching a conclusion. 
Nathu V. Emperor. 37 Cr. L. J. 89 : 

159 I. C. 238 ; 18 N. L. J. 90 : 8 R. N. 124. 

— — Evidence — Prosecution witnesses exa- 

mined at committal proceedings -Public Prose- 
cutor's right to give up at trial. 

Where it is perfectly plain that certain wit- 
nesses who had been cited as prosecution 
witnesses and who were examined before the 
committal proceedings and who are related to 
the accused are going to tell a story quite 
different from the case put forward by the 
Crown, the Public Prosecutor should refuse to 
call them at Sessions trial. Nga Ba U v. Em- 
peror. 39 Cr. L. J. 217 : 

172 I. C. 926 : 10 R. Rang. 289 : 
A. I. R. 1937 Rang. 429. 
Evidence— Proscculion witnesses inter- 
related. 

The mere fact that the principal prosecution 
witnesses arc inter-related is not suilicient 
to disbelieve their statements in lolo 
especially when they were present 
on the spot and their version 

is amply corroborated by other facts and 
circumstances. Sohna v. Emperor. 

41 Cr. L. J. 348 s 
186 I. C. 603 ; 41 P. L. R. 802 : 12 R. L. 420 : 

A. I. R. 1940 Lah. 53. 

Evidence— Prosecution witnesses trying to 

magnify and improve case — Value of their testi- 
mony. 

It would be wholly unsafe to depend on 
the testimony of the prosecution witnesses 
who have tried to magnify the case and to 
impro'V’e upon it at different stages of the 
trial. Thakur Singh v. Emperor. 

40 Cr. L. J. 948 : 
184 I. C. 409 : 12 R. A. 226 ; 
1939 A. L. J. 547: 
1939 A. W. R. 577: 
A. 1. R. 1939 All. 665. 

Evidence — Public document — Order-sheet 

— Presumption. 

An order-sheet is a public document being 
a record of acts of a public judicial officer 
and the presumption is that it is genuine. 
The Court would require evidence and not 
mere suggestion to justify its rejection. 
Nand Kumar Sinha v. Emperor. 

39 Cr. L. I. 103 : 
172 I. C. 237 : 4 B. R. 141 : 10 R. P. 316 : 

A. I. R. 1937 Pat. 534. 
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—Evidence— Public Prosecutor failing to 

put material question— Duty of Court. 

If the Public Prosecutor fails to put to 
the doctor a question which the lower Court 
considers necessary, the Court should itself put 
I it. Emperor v. Haria Dhobi. 

39 Cr. L. J. 156 : 
172 I. C. 780 : 18 P. L. T. 857 : 
10 R. P. 346 : 4 B. R. 165 : 
A. I. R. 1937 Pat. 662. 

Evidence — Quantum of. 

Decision should not depend on number 
of witnesses for either side — Proper method 
indicated. Emperor v. Dipu. 

36 Cr. L. J. 1362 : 
158 I. C. 424 : 8 R. A. 298 : 
1935 A. W. R. 1089 : 
A.I.R. 1935 All. 850. 

Evidence— Quantum of. 

In a criminal case the quantitj’ of evidence 
required does not vary with the enormity of 
the crime. Every person accused of any offence 
is entitled to claim that the charge against him 
shall be clearly established by admissible evi- 
dence. Salu Mangan v. Emperor. 

34 Cr. L. J. 808 : 
144 I. C. 664 : 1. R. 1933 Sind 194 ; 

A. I. R. 1933 Sind 166. 

Evidence— Quantum of— Motive. 

However strong and convincing the evidence 
of an adequate motive may be, that evidence 
can never counteract the harm done by the 
reception of inadmissible evidence or the in- 
justice its use may lead to, nor by itself 
apply the want of reliable evidence direct or 
circumstantial of the commission of the 
crime with which an accused person may be 
charged. Kunja Subttdhi v. Emperor. 

30 Cr. L.J. 675 ; 
116 I. C. 770 : 8 Pat. 289 : 
10 P. L. T. 549 : I. R. 1929 Pat. 338 : 

A. I. R. 1929 Pat. 275. 

Evidence — Quantum of — Prosecution 

producing best and sufficient evidence — Evidence 
on less important fact, if Jiccessary. 

When the prosecution have produced sufficient 
evidence and the best evidence, it is not 
always incumbent on them to produce 
all possible evidence on the less important 
facts. Yusuf Mia v. Emperor. 

40 Cr. L. J. 147 ; 
178 I. C. 934 : 20 P. L. T. 51 : 
5 B. R. 185 : 11 R. P. 312 ; 
A. I. R. 1938 Pat. 579. 

Evidence— Recording of. 

The Judge should not record the pro- 
secution evidence without any attempt at 
filling up gaps in important places by getting 
explanations from witnesses which the Govern- 
ment Pleader failed to get and witnesses failed 
to give. Paley Singh v. Emperor. 

32 Cr. L. J. 1052 : 
133 I. C. 593 : 1931 A. L. J. 1000 ; 

I. R. 1931 All. 705 : 
A. I. R. 1931 All. 609. 
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matter and drawn the line in its own way, it 
is not for the Criminal Courts to abandon 
' intention the ancient and statutory test 
and to put in peril of their process persons of 
innocent intention. P. K. Clmkravartii v. Em- 
peror. 27 Cr. L. j. 1154 : 

97 I. C. 738 ; 30 C. W. N. 953 : 
44 C. L. J. 172 : 54 Cal. 59 : 
A. I. R. 1926 Cal. 1133. 

Evidence — Judicial notice. 

A Magistrate cannot import into a case his 
knowledge of the previous conduct of the ac- 
cused. ShambJniram v. Emperor. 

32 Cr. L. J. 923 : 
132 I. C. 476 : 25 S. L. R. 213 : 

I. R. 1931 Sind 92: 
A. I. R. 1931 Sind 127. 

Evidence mainly disbelieved — Con- 
viction. 

Once the prosecution evidence has been 
refuted in a large measure and the Magistrate 
trusts the fate of the case to a consideration 
of probabilities, lie is in danger of arriving at 
the realm of conjecture. Where a party comes 
into Court with a story which cannot be 
believed as to its essential details, it is impos- 
sible to rely on a part of the story for the pur- 
pose of convicting the accused. When the 
greater portion of the prosecution evidence is 
disbelieved, it is not open to a Jlagistratc to 
re-construct a story which is wholly inconsis- 
tent with the story told by the witnesses. 
Joharmal Marxeari v. Emperor. 

25 Cr. L. J. 724 : 
81 I. C. 212 : 5 P. L. T. 635 : 
A. I. R. 1924 Pat. 813. 

Evidence —.Maps and plans. 

A person who prepares a map in a criminal 
case ought not to put upon it anything 
more than what he secs himself. Particulars 
derived from witnesses examined on llic spot 
should not be noted on the body of the 
map, but on a separate sheet of paper 
annexed to the map as an index thereto, 
the spots being ninrked as A, B, C, D, etc. 
Emperor v. Abinash Chandra. 26 Cr. L. I. 350 ; 
84 I. C. 654 ; 28 C. W. N. 995 : 52 Cal. 172 : 

A. I. R. 1924 Cal. 1029. 

Evidence — Maps and plans. 

With regard to map, there .are certain kinds 
of indices which are regarded as admissible, 
but if the index is of a legitimate nature, 
there is no reason why it should not be 
exhibited along with the map. Emperor v. 
Lalji Rai. 37 Cr. L. J. 235 : 

160 I. C. 181 : 16 P. L. T. 730 : 2 B. R. 180 : 

8 R. P. 344 : A. 1. R. 1936 Pat. 11. 

Evidence— l\lap of spot, contents of. 

A person who makes a map in a criminal 
case, ought not to put upon it anything 
more than what he sees himself. Particulars 
derived from witnesses examined on the 
spot should not l)e noted on the body of 
the map but on a separate sheet of paper 
annexed thereto. Emperor v. Mofizcl Pcada. 

26 Cr. L. J. 1298 j 
89 I. C. 242': 29 C. W. N. 842 : 
A. I. R. 1925 Cal. 909. 
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Evidence — Material witnesses not 

examined by prosccuUon — Inference. 

Omission to examine a material witness for 
the prosecution is a manifest defect in the 
prosecution case throwing considerable doubt 
on the same. Hem Chandra Singha v. 
Emperor. 27 Cr. L. J. 1244 : 

92 I. C. 60 ; A. I. R. 1927 Pat. 89. 

Evidence — Medical evidence — Age, 

ascertainment of— Doctor nmst express definite 
opinion. 

Medical Officers must not forget that the 
Court must decide matters beyond reasonable 
doubt and not on a preponderance of 
probability. Where the age of the accused 
is in question, if they are convinced beyond 
reasonable doubt, they should say: “ I feel 
certain accused is of particular years 
old,” and not “ I do not think he is younger 
than a particular years of age.” Nga Myauk 
Nya Po Bcin v. The King. 39 Cr. L. J. 412 : 

174 1. C. 338 : 10 R. Rang. 401 : 
A. 1. R. 1938 Rang. 56. 

Evidence — Medical evidence— Age. 

Doctor’s evidence on the point of a person’s age 
is entitled to greater weight than that of a 
lavman. Nasrullah v. Emperor. 35 Cr. L. J. 498 ; 

147 I. C. 759 (2) : 10 O. W. N. 1274 : 
6 R. O. 310 ; A. I. R. 1934 Oudh 32. 

Evidence-Medical evidence —Duly of 

Medical Officer — Contempt of Court. 

Medical Officers, like other persons, are 
bound to attend Court on receipt of sum- 
mons and to give evidence, if required by 
the Court. They cannot refuse to give 
evidence for reasons which they may 
consider to be sufficient, but they should 
represent to the Court as regards fees 
payable to them. Any dictation of terms 
on which they would give evidence, is 
unnecessary and should be avoided. Chauthi 
Singh V. Emperor. 39 Cr. L. J. 113 : 

1721. C. 31 :1937 A. L.J. 972: 
10 R. A. 389 (1) : 1937 A. W. R. 899 : 

A. I. R. 1937 All. 768. 

Evidence — Medical evidence. 

In murder cases, the Medical Officers should 
give an opinion as to the date of death. 
Mchr Singh v. Emperor. 37 Cr. L. J. 250 : 

160 I. C. 187 : 38 P. L. R. 138 : 8 R. L. 505 : 

A. I. R. 1935 Lnh. 805. 

Evidence— Medical evidence. 

No consent or admission by the prisoner’s 
Advocate to dispense with the medical 
witness could relieve the prosecution of 
their duty of proving by evidence the 
nature of the injuries received by the 
deceased and that the injuries were the 
cause of death. In rc : Rangappa Goundan. 

37 Cr. L. J. 471 : 
161 1. C. 663 : 1936 M. W. N. 110 ; 
43 L. W. 305 ; 70 M. L. J. 447 : 59 Mad. 349 ; 
8 R. M. 845 : A. I. R. 1936 Mad. 426. 

Evidence — Medical evidence. 

The absence of an early medical examina- 
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record in proper way. Nga Tha Aye v. 
Emperor. 36 Cr. L. J. 1380 : 

158 I, C, 441 : 8 R. Rang. 169 : 
A. I. R. 1935 Rang. 299. 

Evidence — Statement of defence wittiess, 

use of. 

A statement made by defence witness 
against a person other than the one who had 
called him as a witness could not be con- 
sidered as if it were evidence led on behalf of 
the complainant. Chaiur Bhuj v. Emperor. 

32 Cr. L. J. 672 : 
131 I. C. 238 : 32 P. L.R. 300 : 
I. R. 1931 Lab. 398 : 12 Lab. 385 : 

A. I. R. 1931 Lab. 57. 

Evidence — Statement of formal rvilness 

for prosecution assisting defence. 

Where a formal witness for the prosecution 
makes a statement assisting the defence, it 
does not have that weight which it would 
have if he had been a witness for the pro- 
secution as to the material facts of the case. 
Badha Kishen v. Emperor. 40 Cr. L. J. 261 : 

179 I. C. 880: HR. L. 642 : 
A. I. R. 1938 Lab. 714. 

Evidence — Statement. 

Questions put and extracts included from 
depositions during trial should be included in 
record. MoUa Khan Kabuli v. Emperor. (S. B). 

35 Cr. L. J. 601 : 

' 148 I. C. 172 : 37 C. W. N. 1061 : 
6 R. C. 432 : A. I. R. 1934 Cal. 169. 

—Evidence — Statement — Statement by 

witness to Police — Statements, how to be used. 

The statements made to the Police can only 
be put to the witnesses under S. 162, Cr. P. C. 
To bring the provisions of the proviso to 
S. 162, Cr. P. C. into operation, three con- 
ditions must be fulfilled : first, the statement 
of the witness in question must have been 
reduced into writing ; secondly, the witnesses 
must have been called for the prosecution and 
thirdly, the written statement must be proved. 
AMien those conditions exist, the proviso directs 
that “ the Court shall, on the request of the 
accused, refer to such writing, and direct that 
the accused be furnished with a copy thereof,” 
and then it can be used to contradict the 
witness. In actual practice when the first 
two conditions are fulfilled, the written record 
of the witness’s statement is generally put to 
him on an undertaking of the prosecution to 
call the investigation ofBcer to prove the 
statement, because it is inconvenient to prove 
each statement separately. So that the general 
practice is to eall the investigating officer at a 
later stage of the trial and he proves the 
written statements which have been put to the 
Witnesses. Emperor v. Mahomed Adam Chohan. 

[38 Cr. L. J. 327 ; 
167 1. C. 43 : 38 Bom. L. R. 1186 : 
9 R. B. 274 : A. I. R. 1937 Bom. 60. 

Evidence — Statement — TTifness making 

slalemenl in examinalion-in-chief after giving evi- 
dence in support of charges against accused. 

A statement made by a witness in examina- 
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tion-in-chief after the witness had given evi- 
dence in. support of the charge of cheating 
and misappropriation against the accused was 
as follows : Certain person “ told me that the 
accused had told them he had filed a false 
case against me so that I may either with- 
draw from this case or I might have the 
matter compromised. The accused spoke simi- 
larly to certain other persons. The false case 
referred to is the case brought by one under 
S. 497, Penal Code, against me and which 
was dismissed. The accused also said to those 
people that he would have hundreds of cases 
instituted against me and would see me in 
jail : ” Held, {in order of reference) that the 
statement could have no otlier object than 
to prejudice the Court against the accused 
by showing that he had been attempting to 
force the withdrawal or compromise of the 
case. It was evidence which the witness 
should not have been asked to give and which 
the Court should have disallowed. Mohammad 
Yusuf V. Tmtiaz Ahmad Khan. (F. B.) 

40 Cr. L.J. 421: 
180 I. C. 745 : 1939 O. W. N. 296 : 
1939 O. L. R. 194 : 11 R. O. 248 : 
11 Luck. 492 : A. I. R. 1939 Oudb 131. 

Evidence— Story of eye-witness in con- 
flict with medical evidence— Effect. 

Where the medical evidence conflicted with 
the storj’ given by the eye-witnesses, who were 
also relations of the deceased: Held, the convic- 
tion based on their evidence is untenable. 
Sher Khan v. Emperor. 5 L. L. J. 124 : 

A. I. R. 1924 Lab. 59. 

Evidence— Sub-Inspector deposing on 

facts which are results of investigation by pre- 
decessor-in-ofjice — Admissibility. 

Where what the Sub-Inspector states about 
the facts is the result of the investigation of 
his predecessor-in-office, his evidence amounts 
to hearsay and is, therefore, inadmissible. 
Emperor v. Samiullah. 40 Cr. L. J. 19 : 

178 I. C. 254 : 11 R. O. 102 ; 
1938 O. L. R. 473 : 1938 O. W. N. 1048 : 

14 Luck. 302. 

Evidence— Sufficiency. 

In order to establish an offence, it is not 
enough that the prosecution theory is a theory 
which would explain the facts. It must be 
shown that it is the only theory which, in a 
reasonable sense, is compatible with the facts. 
Tarapada Mitra v. Emperor.^^ ^ ^ ^ 1073 • 

145 I. C. 814 : 37 C.'w’. N. 426 : 
6 R. C. 138 : A. I. R. 1933 Cal. 603. 

Evidence — Sufficiency. 

Where only evidence is presence of accused 
near the place of occurrence, it is not suffi- 
cient for conviction. Mohammad v. Emperor. 

33 Cr. L. J. 375 ; 
137 1. C. 65 ; I. R. 1932 Lab. 273 : 
A. I. R. 1932 Lab. 254 (2). 

Evidence— Sufficiency of. 

Assailant alleged to be seen by witnesses — 
Witnesses on the roof sleeping — Insufficient 
light burning to enable recognition of the 
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Evidence — Motive. 

When on evidence crime is brought home 
to the accused, question of motive becomes 
a matter of secondary importance. Mathura 
V. Emperor. 36 Cr. L. J. 767 : 

155 I. C. 527 : 1935 O. W. N. 561 : 
7 R. O. 602 : A. I. R. 1935 Oudh 354. 

Evidence — Motive. 

When there is direct evidence of the crime, 
absence of proved motive is immaterial. 
Muhammad Araf v. Emperor. 

35 Cr. L. J. 420 : 
147 I. C. 409 : 6 R. L. 395 : 
A. I. R. 1933 Lah. 1005 (2). 

Evidence — Murder — Evidence of blood- 
stained nails— Medico-legal value. 

The evidence of blood-stained nails is not 
only of no value but may be extremely 
dangerous to innocent persons. Giving such 
evidence as corroborating an approver or 
circumstantial evidence connecting an 
accused person with [homicide, may lead to 
the miscarriage of justice. Ujagar Singh v. 
Emperor. 40 Cr. L. J. 576 : 

181 1. C. 864 : 11 R. L. 895 : 
41 P. L. R. 493 : 1. L. R. 1939 Lah. 206 : 

A. I, R. 1939 Lah. 149. 

Evidence — Murder case — Bloodstains 

on clothes of villagers. 

Villagers often have blood-stains on their 
clothes. Their occupation is of such a nature 
as to render this inevitable. The existence 
of a few small blood-stains on a man’s shirt 
or dhoti is not enough to found a conviction 
in itself though it is important corroborative 
evidence when the accused is directly im- 
plicated by other evidence or circumstances, 
Shaligram v. Emperor. 39 Cr. L. J. 105 : 

172 I. C. 213 : 10 R. N. 185 ; 
A. I. R. 1938 Nag. 52. 

Evidence necessary for conviction — 

Practice — Conviction, whether can be based on 
interested and contradictory evidence. 

It is not safe to base the conviction of an 
accused person on the evidence of interested 
witnesses who were not mentioned in the 
First Information Report as eye-witnesses of 
the occurrence and whose evidence is con- 
tradicted by other witnesses produced on 
behalf of the prosecution. Pali v. Emperor. 

27 Cr. L. J. 223 : 
921. C. 175 :7L. L. J. 256. 

Evidence — Non-production of some wit- 
nesses by Proseeuiion — Effect — Prosecution, 
failure of, to produce all witnesses, effect of. 

The mere fact of the non-production of 
some of their witnesses by the Prosecution 
cannot, in any way, affect the credibility of 
witnesses who are produced. Inder Singh v. 
Emperor. 24 Cr. L. J. 708 ; 

73 I. C. 932 : 5 L. L. J. 524 : 
A. I. R. 1924 Lah. 241. 

— Evidence — Omission to examine all wit- 

nesses. 

Where the prosecution have examined suffici- 
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ent witnesses to prove their case, the mere 
fact that they had not examined other wit- 
nesses who could have given evidence, is not 
a point of sufficient gravity for setting aside 
the conviction. Nafur Sardar v. Emperor. 

34 Cr. L J. 181 : 

141 1. C. 636 ; 36 C. W. N. 1038 : 

60 Cal. 149 ; I. R. 1933 Cal. 153 : 

A. I. R. 1932 Cal. 871. 

Evidence — Opinion of the trial Court, 

weight of. 

Where the trial Judge who had the advant- 
age of seeing and hearing the witnesses was 
satisfied that they were telling the truth and 
no important discrepancies between their 
depositions have been pointed out on appeal, 
the findings of the trial Judge should be 
accepted. Ibrahim v. Emperor. 

36 Cr. L.J.348 : 

153 I. C. 466 : 7 R. P. 341 ; 

A. I. R. 1935 Pat. 95. 

Evidence-Plurality of accomplice— Use- 
fulness of. 

It is a recognized rule that it is ordinarily un- 
safe to conviet on the evidence of an accomplice 
unless it is corroborated by independent eviden- 
ce as against each of the accused. The eviden- 
ce of one aecomplice cannot be used as indepen- 
dent evidence to corroborate the evidence of 
another accomplice. But a plurality of accom- 
plices might be useful in this way. They have 
to be considered independently and the Court 
might, while not losing sight of S. 114 [b) of the 
Evidence Act, still be able to rely on the uncor- 
roborated tesimony of one or more out of a num- 
ber either on the same or on different points. 
In re : Surajpalsingh. 39 Cr. L. J. 818 : 

176 I. C. 853 : 1938 N. L. J. 185 : 

I. L. R. 1938 Nag. 516 : 11 R. N. 81 : 

A. I. R. 1938 Nag. 328. 

Evidence — Supervision notes by superior 

o^cer — Whether should be excluded from Police 
diaries to Court. 

It is a mistake to exclude surpervision notes 
from the Police diaries sent to the Court. The 
investigation may be in the hands of Sub- 
Inspector and the supervision is conducted by 
superior officers. But the Court which may use 
the diaries to aid it in the inquiry or trial cannot 
rightly be left in ignorance of the supervision 
which necessarily determines the course of the 
investigation at point after point. The notes 
cannot, of course, be used as evidence, any more 
than can the diaries of the investigating officer 
1 himself, but they usually make these diaries 
more intelligible and more useful as aids in 
inquiries and trials. Emperor v. Manu Chik. 

39 Cr. L. J. 635 : 

175 I. C. 716 : 4 B. R. 626 : 

11 R. P. 11 : A. I. R. 1938 Pat. 290. 


Emdcnce — Police investigation tainted — 

Effect. 

^Vhen a Police investigation with repeat to any 
particular accused person is tainted, a Court 
will have great hesitation in believing the 
prosecution evidence as it is very difficult to 
know where an Investigation Officer who has 
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question to its witness, Niru Bhagat v. 
Emperor . 24 Cr. L. J, 91 : 

71 1. C. 219 ; 1 Pat. 630 : 
4 P. L. T. 76 : A. I. R. 1922 Pat. 582. 

— — Evidence — Value of. 

Evidence of witness not mentioned in First 
Information Report is not rendered valueless 
on sole ground of omission from Report. 
Muhammad Araf v. Emperor. 

35 Cr. L. J. 420 : 
140 I. C. 409 ; 6 R. L. 395 ; 
A. I. R. 1933 Lah. 1005 (2). 

Evidence — Value of. 

Recovery of corpse from accused’s house 
during accused’s absence in jail — Offence of 
murder held not made out. Bhaghauli v. 
Emperor. 35 Cr. L. J. 1042 : 

159 I. C. 205 : 11 O. W. N. 581 : 

6 R. O. 615 : A. I. R. 1934 Oudh 362. 

Evidence — Value of. 

■\Vhere a co-accused in a dacoity case merely 
states that after the dacoity he was offered a 
certain sum of money which he took, the 
statement is not a confession of his having 
committed the dacoity and should not be 
taken into consideration as against the other 
accused. In re : Ibrahim. 

26 Cr. L. J. 1146 : 
88 I. C. 458 : 42 C. L. J. 496 : 
A. I. R. 1926 Cal. 374. 

Evidence — Value of. 

^Vhere there is a serious discrepancy between 
the evidence of the approver and that of wit- 
nesses, it makes it impossible for the Court to 
act upon such evidence either by itself or as 
corroboration of the approver’s testimony. 
Bachcha Babu v. Emperor. 36 Cr. L. J. 684 ; 

155 I. C. 369 ; 1935 A. W. R. 1 ; 

7 R. A. 908 : A. I. R. 1935 All. 162. 

Evidence — Value of — Riot case. 

' Where in a case of rioting, there is agreement 
between a large number of reports and state- 
ments on certain main facts, those reports and 
statements are of value. Emperor v. Sheodatjal. 

35 Cr. L. J. 360 : 
147 I. C. 15 : 55 All. 689 ; 
6 R. A. 437 : A. I, R. 1933 All. 535. 

Evidence — Value ofStory given by 

witnesses belated. 

Where the story of the witnesses that the 
particular accused caused the vital injury to 
the deceased by beating with a stone in his 
hand during the course of a disturbance caused 
by a number of accused is belated, and it is in 
evidence that that particular accused had 
given evidence against the witnesses previously, 
it is unsafe to accept their evidence. In re : 
T. Palaniswami Goundan. 41 Cr. L. J. 923 • 
190 I. C. 490 : 51 L. W. 590 : 
1940 M. W. N. 538 : 13 R. M. 412 : 

A. I. R. 1940 Mad. 586. 

Evidence — Withholding of document — 

Presumption. 

Wliere an important document is withheld 
by the prosecution without sufficient justifica- 


tion, the Court may presume that it is not 
favourable to the prosecution. Panchanan 
Mukherjee v. Emperor. 30 Cr. L. J. 577 : 

116 I. C. 160 : 33 C. W. N. 203 ; 
I. R. 1929 Cal. 448 : A. I. R. 1929 Cal. 257. 


Evidence — Witness — Competency. 


Where neither in a complaint nor in the 
Police chalan is mention made of a person as 
one of those who committed the offence, the 
examination of such a person as a witness 
for the prosecution would not vitiate the 
trial, merely because the Court discovers, for 
the first time when he gives his evidence, 
that he might have been prosecuted. Local 
Government v. Jham Singh. 

21 Cr. L. J. 820 : 
58 1. C. 820 : A. I. R. 1920 Nag. 261. 

Evidence — Witness. 

From the mere fact that a witness before the 
Sessions Court makes statements relating to a 
part of the prosecution case different from what 
he made before the Magistrate, does not 
necessarily make him hostile. Nayeb Shahana 
V. Emperor. 35 Cr. L. J. 1479 : 

152 I. C. 44 : 38 C. W. N. 659 ; 
61 Cal. 399 ; I. R. Cal. 225 (2) : 
A. I. R. 1934 Cal. 636. 

Evidence-Witness hesitant — Effect. 

The fact that the alleged eye-witnesses were 
disposed at the outset not to disclose what 
they knew, is one which should not, in any way, 
be regarded as tending to discredit their 
evidence. Momimiddi Sardar v. Emperor. 

36 Cr. L. J. 1254 : 
158 I. C. 67 : 39 C. W. N. 262 : 
A. I. R. 1935 Cal. 591. 


Evidence— Witness, relations or partisans 

—Testimony, if should be rejected. 

In case of a bitter feud between the party 
which supplied the prosecution witnesses and 
the party of the accused and in view of 
the conditions prevailing in most villages, 
it would be wrong to reject the testimony 
of witnesses merely because they are related 
or are partisans of one side unless the 
witnesses tell lies on material points and 
their conduct is unnatural. Jowand Singh v. 
Emperor. 39 Cr. L. J. 426 : 

174 I. C. 431 : 10 R. L. 564 : 

A r P lots T.nfi. f Sfl. 


-Evidence— Witness, reliance on. 


The evidence of those witnesses who have 
reasons falsely to implicate the particular 
iccused should not be relied on as against 
that particular accused. Where, however, 
perjury has definitely been brought home 
to a witness, it would be extrernely 
iangerous to rely on his evidence against 
my one. Shukul v. Emperor. 

34 Cr. L. J. 68U : 

144 I. C. 207 : 1933 A. L. J. 590 : 55 AH 378: 

T p 101-1 All. 100 ; A. I. R. 1933 All. 314. 


Evidence— Witness— Statement to Police 

— Repudiation of portion — Duty of Coint. 

When a witness is confronted with a portion 
of his Police statement which he repudiates. 
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of human blood should not be drawn. Imam-ud- 
Din V. Emperor. 35 Cr. L. J. 1154 : 

150 I. C. 862 : 1134 O. L. R. 652 : 
11 O. W. N. 950 : 7 R. O. 70 : 
A. I. R. 1934 Oudh 388. 

Evidence — Presumption. 

The fact that there was no prosecution in 
Court is not evidence that no action whatever 
was taken. Emperor v. Atla Ullah Shah Bu- 
khari. 37 Cr. L. J. 661 : 

162 I. C. 624 : 38 P. L. R. 638 : 

' 8 R. L. 925 : A. I. R. 1936 Lah. 429. 

Evidence— Previous statement oj witness, 

proof of. 

Where the prosecution first examined a Magis- 
trate to prove the previous statement of a 
witness under S. 164, Cr. P. C., with a view 
to prevent the witness from resiling and the 
witness herself was not cross-examined with 
reference to that statement : Held, the pro- 
cedure adopted was illegal. Mahomed Khan v. 
Emperor. 32 Cr. L. J. 172 : 

128 I. C. 673 : I. R. 1931 Sind 1 : 

A. I. R. 1930 Sind 308. 

^-Evidence — Procedure. 

A provision of law which is an exception to 
the general rules of evidence, must be applied 
only to the cases to which it is confined by 
the Legislature. Emperor v. Pyn Zin. 

22 Cr. L. J. 492 : 
62 1. C. 188 : 3 Bur. L. T. 157. 

Evidence — Procedure — Duly of Public 

Prosecutor. 

It is desirable that when an investigating 
Police Officer is being cross-examined as to 
previous statement made to him by the witness- 
es for the prosecution, the Court should have 
the Police diary before it and see whether the 
negative answer of the officer really gives a 
picture of what the witness in fact had slated. 
If not, the fact should be borne in mind and 
the Court should watch whether the matter 
is cleared up in re-examination. It is, there- 
fore, the duty of the Public Prosecutor to see 
that the negative answer from an investigating 
officer in respect of the statement of a witness 
does not create a wrong impression of what 
■ the witness stated before the Police. He 
must, in these cases, bring about other state- 
ments to explain the matter referred to in 
cross-examination. Yusuf Mia v. Emperor. 

40 Cr. L. J. 147 : 
178 I. C. 934 : 20 P. L. T. 51 : 
5B. R. 185 : 11 R. P. 312 : 
A. I. R. 1938 Pat. 579. 

Evidence — Evidenee of witness rejected 

against some and accepted against other accused — 
Propriety. 

The procedure of rejecting the evidence of 
certain witnesses so far as certain accused are 
concerned and accepting it so far as others 
are concerned, cannot be upheld. The witness 
whose evidence has to be rejected so far as 
certain accused are concerned, cannot safely 
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be accepted or acted upon in the case of other 
accused. Shenbapaperumal Naicker v. Emperor. 

41 Cr. L. J. 349 : 

186 I. C. 601 : 1939 M. W. N. 1251 : 

12 R. M. 66 : A. I. R. 1940 Mad. 79. 

Evidence— Procedure. 

Magistrate should not act solely on report of 
Police Officer — He should himself record evi- 
dence of parties and come to decision on it. 
Bansidhar Modi v. Emperor. 

35 Cr. L. J. 1158 : 

147 I. C. 730 (1) : 14 P. L. T. 639. 

6 R. P. 372 : A. I. R. 1933 Pat. 698 (1). 

Evidence— Previous conviction— Proced- 
ure — Conviction sought to be proved by finger- 
prints taken in previous trial— Evidence as to 
identity of prints. 

Where it is proved that the accused before 
the Court had his finger-prints taken in jail 
far away from his native place, soon after a 
person of his name was convicted of an offence, 
that is certainly very strong evidence indeed 
that the person bearing his name who was 
convicted was the very person who shortly 
afterwards liad his thumb impression taken. 
Where, ho a ever, the finger-prints were taken 
elsewhere and taken sometimes after the 
conviction, it cannot be said that the identity 
of the convicted person with the accused before 
the Court has been established. Where a 
calendar extract has shown previous convic- 
tions, there can be no doubt that the person 
last convicted was also convicted under the 
various charges mentioned in the calendar 
extract. In such cases, a list of previous con- 
victions would be confirmatory of the other 
evidence establishing the identity of the 
convicted person in earlier cases with the 
accused bcl ore the Court. The list of previous 
convictions contained on the finger-print slips 
Ls not satisfactory evidence of the previous 
convictions recited therein ; although it may be 
true that the list of previous convictions forms 
part of the document. If the prosecution 
are able to prove — that a number of persons 
bearing the names of the accused are found in 
a calendar extract and that the finger-prints 
of those accused were taken in the same jail 
at or about the same time, that is very strong 
evidence indeed that those persons were 
jointly convicted. Arumugam v. Emperor. 

40 Cr. L. J. 355 ; 

180 I. C. 431 : 1938 M. W. N. 595 : 

48 L. W. 639 : 11 R. M. 700 ; 

A. I. R. 1938 Mad. 858. 

Evidence — Proof of guilt. 

What constitutes proof of guilt explained. 
Emperor v. Ram Bat. 34 Cr. L. J..538 • 

143 I. C. 129 : 10 O. W. N. 585 : 

I. R. 1933 Oudh 161 ; 
-A. I. R. 1933 Oudh 340. 

Evidence — Prosecution relying on docu- 
ment — Procedure. 

Where the prosecution relies on a written 
authority as the authority under which a 
Sanitary Inspector is acting, the written 
authority should be proved, marked as an 
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false evidence although it may explain why 
he has given evidence at all. Nga Mya v. The 
King. 39 Cr. L. J. 481 : 

174 I. C. 947 : 1938 Rang. 30 ; 
10 Rang. 449 ; A. I. R. 1938 Rang. 92. 

Evidence — Ziildars and Sufedpo- 

shes. 

Zaildars and Sitfedposhes, though not Police 
Officers, are interested to give evidence on the 
Police side. Rahman v. Emperor. 

29 Cr. L. J. 738 : 
110 I. C. 674 : 29 P. L. R. 539. 

Evidence against accused — No explana- 
tion offered by accused— Effect. 

An accused person is required to explain the 
circumstances which appear in the evidence 
against him, and if he cannot or will not do so, 
he must take the consequences. If he chooses 
to take up the position that he relies upon the 
technicality that the whole burden of proof 
was upon the prosecution and refuses to say 
anything about the matter, be can hardly be 
surprised if he is convicted on the evidence 
produced by the prosecution if that proves 
circumstances from which his guilt can be 
inferred. Radhcy Lai v. Emperor. 

39 Cr. L. J. 548 : 
175 I. C. 233 : 1938 A. L. J. 222 : 
10 R. A. 657 : 1938 A. W. R. 147 ; 
I. L. R. 1938 All. 422 : 
A. I. R. 1938 All. 252. 

Evidence disclosed on medical exami- 
nation of accused— Admissibility. 

It is not necessary in order to make evidence 
disclosed on the medical examination of the 
accused admissible, that the fact of such con- 
sent having been obtained should be put down 
in writing. It is enough if his consent to the 
examination was obtained. Hanuman Sarma 
V. Emperor. 34 Cr. L. J. 177 : 

141 1. C. 622 : 36 C. W. N. 1152 : 
60 Cal. 179 : I. R. 1933 Cal. 148 : 

A. I. R. 1932 Cal. 723. 

Evidence mainly false— Effect. 

Major portion of prosecution evidence false 
— No case can be built up out of such evi- 
dence. Gaya Din v. Emperor. 

35 Cr. L. J. 804 : 
148 I. C. 870 : 11 O. W. N. 337 : 

6 R. O. 448 : A. I. R. 1934 Oudh 124. 

Evidence of child, value of. 

The evidence of a child whose capacity to 
depose is not tested, inasmuch as it is not 
likely for him to distinguish between those 
which he has seen and those which he has 
heard, cannot be used for the purposes of cor- 
roboration. Ramsakhia v. Emperor. 

36 Cr. L. J. 447 : 
153 I. C. 922 : 15 P. L. T. 586 ; 

7 R. P. 385 : A. I. R. 1934 Pat. 651. 

Evidence of identification— Value. 

The value of the statement of any witness that 
he recognises a particular man depends 
ultimately on the opportunities he had of 
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observing the man and on his personal veracity. 
Punhu V. Emperor. 16 Cr. L. T 233 • 

27 I. C. 905 : 8 S. L. R. 203 
A. I. R. 1914 Sind 117. 

Evidence 'of inimical eye-witnesses— 

Corroboration, necessity of. 

Where the alleged eye-witnesses are not on 
good terms with the accused or belong to 
opposite faction, it is not safe to rely on their 
uncorroborated testimony. Bhartu v. Emperor. 

30 P. L. R. 582 : A. I. R. 1930 Lah. 311. 

Evidence interested on both sides— 

Court’s duty. 

Where the evidence on both sides is of an 
interested nature, the truth of either version 
and the guilt of the accused must be judged in 
the light of surrounding circumstances. 
Mohammad Rafiq v. Emperor. 

I 35 Cr. L.J. 470: 

147 1. C. Ill : 6 R. L. 436 : 
A. I. R. 1933 Lah. 1055. 

Evidence of Investigating Officer. 

In a burglary case, the opinion of the Inves- 
tigating Officer as to whether a hole in the 
ground was dug from inside the house or from 
outside, cannot be treated as legal evidence of 
the fact and cannot be made the basis of a 
finding. Rogi v. Emperor. 37 Cr. L. J. 44 : 

159 I. C. 22 : 1935 A. L. J. 1145 ; 
1935 A. W. R. 1088 : 8 R. A. 413 : 

A. I. R. 1935 All. 981. 

Evidence of motive, consistent with 

innocence — Effect. 

When the evidence of motive is equally 
consistent with the innocence and guilt of the 
accused, he can be convicted only if there is 
corroboratory evidence of guilt. Emperor v. 
Haradhan. 35 Cr. L. J. 240 : 

146 I. C. 993 (2) : 14 P. L. T. 494 ; 
6 R. P. 310 (2) : A. I. R. 1933 Pat. 517. 

Evidence of one parly as evidence against 

other. 

The rule of law that the evidence of one party 
should not be received as evidence against 
another party without the latter having^ an 
opportunity of testing it by cross-examination, 
applies with great force to a criminal case 
where death has been the result. Happu v. 
Emperor. 35 Cr. L. J. 280 : 

146 I. C. 1089 : 1934 A. L. J. 173 : 

6 R. A. 397 : A. I. R. 1933 All. 837. 

Evidence of perjured witness— Corrobo- 
rative evidence. 

It is only in circumstances which are free 
from any taint of suspicion that evidence 
corrborative of a witness whom the Judge con- 
siders to have perjured himself should be 
accepted. Balu v. Emperor. 

17 N. L. J. 274 : A. I. R. 1935 Nag. 81. 

Evidence of Police spy, value of. 

The evidence of a Police spy and agent 
provocateur must be looked upon with suspicion 
and distrust and should seldom, if ever, be 
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• Evidence — Recording of prosecution evi- 

dence piecemeal, legality of. 

In a criminal trial prosecution evidence 
should not be recorded piecemeal inasmuch 
as such a procedure would give every oppor- 
tunity for succeeding witnesses to know what 
the statements of the previous witnesses are 
and on what lines the eross-examination of the 
witnesses is being conducted. Siraj-vd-Din v. 
Emperor. 29 Cr. L. J. 200 : 

106 I. C. 792 : A. I. R. 1928 Lah. 152. 

Evidence — Rejection of — JVitness partly 

disbelieved — Effect, 

\VbeTe the wife of the deceased attempts 
to conceal her intrigues with the accused 
and she is disbelieved in this respect, it 
does not necessarily follow that although her 
evidence may be attacked in lliis particular, it 
should be rejected on the main question 
of her account of the commission of the 
crime. In re : Addanki Venkadu. 

40 Cr. L. J. 606 : 
181 1. C. 933 : 1938 M. W. N. 1272 : 

49 L. W. 175 ; 11 R. M. 883 ; 
A. I. R. 1939 Mad. 266. 

Evidence — Relevancy. 

Where the sole point for decision is whether 
the accused were parties to a murderous attack 
on the Police, it is quite unnecessary and 
indeed wholly irrelevant to consider whether 
they were terrorists or members of any other 
body. Hans Raj v. Emperor. 

37 Cr. L. J. 504 : 
161 1. C. 900 : 37 P. L. R. 605 : 
16 Lah. 345 : 8 R. L. 811 : 
A. I. R. 1936 Lah. 341. 

— Evidence — Reliability. 

Evidence — Prosecution witness suppressing 
truth — Accused’s statement can be relied 
on. Allah Diita v. Emperor. 

36 Cr. L. J, 305 ; 
153 I. C. 209 ; 35 P. L. R. 725 : 7 R. L. 403 : 

A. I. R. 1934 Lah. 696. 

Evidence — Reliability. 

Where the delay in formally arresting the 
accused has been satisfactorily explained, the 
prosecution story should not be discredited 
as being fabricated on account of such 
delay. Uayal Mohammad v. Emperor. 

36 Cr. L. J. 108 : 
152 1. C. 256 ; 7 R. L. 274 : 
A. I. R. 1934 Lah. 158. 

Evidence — Riot — Absence of injuries on 

accused — Benefit of doubt. 

The absence of injuries on the persons of the 
alleged rioters arrested shortly after the occur- 
rence is a point which, in a case where the evi- 
dence is partisan, must operate as a ground for 
giving the benefit of doubt as to participation. 
Mohan Singh Bath v. Emperor. 

41 Cr.L.J. 667; 
188 I. C. 717 ; 42 P. L. R. 484 : 13 R. L. 56 : 

A. I. R. 1940 Lah. 142. 

Evidence — Sessions Judge doubtful 

whether certain question is leading question — 
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Interpretation in favour of accused — Action, if 
perverse. 

Where when it is doubtful whether certain 
questions were leading questions or not, the 
Judge presumes the point in favour of 
the accused, the accused cannot call this 
attitude of the Judge perverse when the 
interpretation has been entirely in his own 
favour. Ahcsanali v. Emperor. 

39 Cr. L. J. 747 : 
176 I. C. 465 : 11 R. N. 54 : 
I. L. R. 1938 Nag. 595 : 
A. I. R. 1938 Nag. 303. 

Evidence — Slight differences in the story 

of the same event — Inference. 

Slight differences in the story of witnesses 
of the same event show that those 
witnesses are giving their own account of 
what happened and not telling a single 
story that has been agreed upon between 
them. Jagal Singh v. Emperor. 

38 Cr. L.J. 84: 
165 I. C. 795 :9R. L.317. 

— Evidence— Standard of proof. 

In criminal cases the standard of proof does 
not vary with the magnitude of enormity of the 
crime. Ashraf AH v. Emperor. 

19 Cr. L. J. 81 : 
43 I. C. 241 ; 21 C. W. N. 1152 : 

A. I. R. 1918 Cal. 314. 

Evidence— Standard of proof. 

There is only one standard of proof for all 
charges and that is that the Crown must 
prove the charge beyond all reasonable 
doubt. Ujagar v. Emperor. 

35 Cr. L. J. 353 t 
146 I. C. 957 : 1933 A. L. J. 1597 : 
55 All. 639 : 6 R. A. 384 : 
A. I. R. 1933 All. 834. 

Evidence — Statement — Conviction on 

slatement of co-accused— Such stalemcnls, when 
can be used against accused. 

Accused are to be convicted upon evidence 
produced by the prosecution and not by 
statements made by co-accused to the Police. 
A person’s position as a witness or accused 
is, so far as the admissibility of evidence is 
concerned, determined not by what was done 
by the Police during the investigation but by 
his position at the trial. A statement made 
by the accused can be used against his co- 
accused, only if it is a confession within 
the meaning of S. 30, Evidence Act. 
Shewakram Issardas v. Emperor. 

40 Cr. L. J. 661 : 
182 I. C. 464 : 12 R. S. 8 : 
A. I. R. 1939 Sind 130. 

Evidence— Statement. 

Defence pleader asking witness question 
concerning his statement to Police — Judge 
should ask pleader if he wishes to have copy 
of the statement— Pleader not desiring it— 
Questions concerning statement to Police 
should be disallowed— If he does desire the 
copy, it should be proved and brought on tbp 
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proceedings and the eriterion is whether 
there has been any failure of justice. The exa- 
mination of the accused contemplated by 
S. 342, Cr. P. C., is one by the Judge 
direct, without any intervention of Counsel. 
The putting of one general question to the 
accused is not a proper compliance with S. 342. 
Where a complicated question has been put 
to each of the accused without reference to 
the particular position of each as brought out 
by the evidence against him, in spite of the fact 
that legal advisers were present, procedure may 
have prejudiced the accused. Nana v. Emperor. 

40 Cr. L. J. 197 : 
179 I. C. 317 : 1938 N. L. J. 90 ; 
11 R. N. 290 : 1. L. R. 1939 Nag. 686 : 

A. I. R. 1938 Nag. 283. 

Examination of accused, nature of. 

Where the examination of an accused is not 
such as is contemplated by the Cr. P. C., but is 
really a cross-examination, it should be left out 
of consideration. Niru Bhagat v. Emperor. 

24 Cr. L. J. 91 : 
71 1. C. 219 : 1 Pat. 630 ; 4 P. L. T. 76 : 

A. I. R. 1922 Pat. 582. 

■ Examination of witnesses, mode of. 

It is contrary to the rule laid down in S. 37 
of the Criminal Circulars for a Judge to be 
engaged in any other business while the exami- 
nation of witnesses is going on. Nga Saw v. 
Emperor. 2 Cr. L. J. 133 : 

11 Bur. L. R. 8. 

Examination of witnesses in absence of 

accused. 

Where the examination-in-chief of the prose- 
cution witnesses takes place in the absence of 
the accused, the defect vitiates the trial alto- 
gether, even though the cross-examination is 
held in his presence. Bishnath v. Emperor. 

36 Cr. L. J. 1198 t 
157 I. C. 378 ; 8 R, O. 20 : 
1935 O. W. N. 922; 
1935 O. L. R. 471 ; 
A. I. R. 1935 Oudh 488. 

Ex parte order. 

No order should be passed to the prejudice of 
a party in his absence and he should be given 
an opportunity of contesting such an order 
before it is passed. Dwarka Das v. Emperor. 

32 Cr. L. J. 492 : 
130 1. C. 330 (2) : 32 P. L. R. 356 ; 

I. R. 1931 Lah. 266: 
A. I. R. 1931 Lah. 292 (2). 

Ex parte order, sustainability of. 

Held, on facts that the Magistrate had not 
given any opportunity to the petitioners to 
prove their case and, therefore, his ex parle 
order in the enquiry could not be sustained and 
the fresh inquiry should be ordered. Bogam- 
pedda Gfidd&^ami v. 3ognm ^.cMgadu* 

40Cr. L.J. 32: 
178 I. C. 251 : 1938 M. W. N. 824 : 

11 R. M. 436. 

’ ^ Expert evidence, value of. 

Tracker’s evidence-Comparison of foot-prints 


two months after occurrence — Original tracks 
not preserved — Evidence is of little value. 
Chanan Singh v. Emperor. 35 Cr. L. J. 610 • 
148 I. C. 72;6R. L. 502! 
A. I. R. 1933 Lah. 299. 

^ Expert witness— Fee-Duty of Magis- 
trate. 

In warrant case. Magistrate should fix fee. 
If witness on payment of reasonable fee fixed 
declines to give evidence. Magistrate can com- 
pel him to do so. Ram Narain Sharina v. 
Emperor. 33 Cr. L. J. 761 : 

139 I. C. 508 : 33 P. L. R. 811 : 

I. R. 1932 Lah. 581 : 
A. I. R. 1932 Lah. 481. 


■Expunging the Remarks. 


Extraordinary character of jurisdiction to be 
exercised with caution — Lower Court should 
generally be allowed to exercise their jurisdic- 
tion freely and fearlessly — Passages based on 
no or little evidence, remarks against persons 
who are not parties or who are not heard 
should be deleted — Jurisdiction is not limited 
to such cases only — Remarks damaging char- 
acter and wholly irrelevant to point in issue, 
so also judgment couched in unjudicial langu- 
age should be deleted. Emperor v. Atta Vllah 
Shah Bukhari. 37 Cr.L. J. 661 : 

162 I. C. 624 ; 38 P. L. R. 638 : 
8 R. L. 925 : A. I. R. 1936 Lah. 429. 


Extra-judicial confession, value of. 

Evidence afforded by extra-judicial confes- 
sions must be received with care and caution, 
but there is no reason why it should not be 
believed when it is clear, consistent and con- 
vincing, Munnu v. Emperor, 

33 Cr. L. J. 45 : 
134 1. C. 1018 : 8 O. W. N. 1062 ; 

I. R. 1931 Oudh 426 : 
A. I. R. 1931 Oudh 415. 

Extraneous matters, exclusion of. 


In dealing with the trial of criminal cases, any 
further facts which might have been within the 
knowledge of the Police and all other ex- 
traneous considerations must be excluded. 
Jagadish Narain Tewari v. Emperor, 

^ 34 Cr. L. J. 36 : 

140 I. C. SSO : 36 C. W. N. 722 : 

56 C. L. J. 231 : 1. R. 1933 Cal. 8: 

ATP. 19.33 Cal. 36. 


-Eye-, witness. 


Che mere fact that in a criminal trial the 
idge has accepted as against some oi the 
mused evidence of eye-witnesses which he 
is not noted upon as against others, does not, 
f itself, vitiate his judgment. Sanioai v. 
mperor, 33 Cr. L. J. 744 : 

139 I. C. 128 : 33 P. L. R. 475 ; 

I. R. 1932 Lah. 563 : 


Failure to examine witness. 

The failure of the prosecution to take any 
steps in regard to any person connected in- 
timately with the alleged crime is a circum- 
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assailant — One of the witnesses reeognizing 
accused by voice only — Evidence is not suffi- 
cient to warrant conviction. Tara Singh v. 
Emveror, 151 1. C. 174 ; 

7 R. L. 93. 

Evidence— Sufficiency of — Discovery of 

parts of deceased several days after murder — Con- 
spirators, if can he connected with it — Proof of 
criminal conspiracy — Nature of. 

In a trial for conspiracy to murder, the mere 
fact that parts of the deceased’s body or any 
of his belongings, assuming that they were 
identified as his, were found several days 
after the alleged murder, may be, concealed 
or scattered in suspicious circumstances, would 
not, by itself, establish any connection of 
these with any of the supposed conspirators. 
The acts and declaration must be acts and 
declaration of some member or members of 
the conspiracy and the circumstances from 
which conspiracy is sought to be deduced must 
be circumstances with which some members 
of the conspiracy are shown to be connected. 
Goloke Behari Tolcal v. Emperor. 

39 Cr. L.J. 161: 
173 I. C. 65 : 66 C. L. J. 225 : 
42 C. W. N. 129 : 10 R. C. 441 : 
I. L. R. 1938 Cal. 290 : 
A. I. R. 1938 Cal. 51. 

Evidence — Sufficiency of. 

In communal riot cases, it is unsafe to con- 
vict on the evidence of one witness alone 
unless there is satisfactory circumstantial 
evidence in addition. Ujagar v. Emperor. 

35 Cr. L. J. 353 : 
146 I. C. 957 : 1933 A. L. J. 1597 : 
55 All. 639 : 6 R. A. 384 : 
A. I, R. 1933 All. 834. 

Evidence — Sufficiency of. 

When a written statement is accepted by a 
Court from the accused, it does not take the 
place of evidence, nor of such examination 
of the accused as is contemplated by the 
Cr. P .C. Amritlal Hazra v. Emperor. 

16 Cr. L. J. 497 ; 
29 I. C. 513 ; 21 C. L. J. 331 ; 
19 C. W. N. 676 : 42 Cal. 957 : 
A. I. R. 1916 Cal. 188. 

Evidence — Sufficiency of. 

Where the prosecution case is strongly sup- 
ported by the probabilities and circumstances 
of the case, the absence of evidence of inde- 
pendent witnesses is immaterial. Ram Sagar 
V. Emperor. 34 Cr. L. J. 609 : 

143 I. C. 656 : 10 O. W. N. 389 : 

I. R. 1933 Oudh 188 : 
A. I. R. 1933 Oudh 123. 

Evidence — Sufficiency of. 

Where there is evidence that accused are 
members of criminal conspiracy, question of 
sufficiency of corroborative evidence is im- 
material. Emperor v. Nirmal Jiban Ghose. 
(S. B.) 36 Cr. L. J. 1115 : 

157 I. C. 387 : 62 Cal. 238 ; 
39 C. W. N. 744 : 8 R. C. 106 
A. I. R. 1935 Cal. 513, 
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— Evidence — Suspicion— Conviction. 

No prosecution can be founded on the suspi- 
cion of the complainant that the accused has 
misappropriated the money. G. A. St. George 
v. Uma Butt Sharma. 40 Cr. L. J. 917 ; 

184 I. C. 313 : 1939 A. L, J. 74 ; 

12 R. A. 217 : 1. L. R. 1939 All. 851 : 

1939 A. W. R. 570 : A. I. R. 1939 All. 602. 

-Evidence — Tendering of alleged eye- 
witnesses for cross-examination by defence, pro- 
priety of. 

In conducting a case for the prosecution, all 
the witnesses who are alleged or are known to 
have knowledge of the facts ought to be 
brought before the Court and examined. In 
cases where any witness known to the prose- 
cution is able to swear to facts material to the 
case, the proper procedure to follow is to get 
him to give evidence on oath as to the several 
facts known to him, which are relevant to the 
case though other witnesses might have 
spoken to the same facts. The practice of 
merely tendering important eye-witnesses cited 
by the prosecution for cross-examination is not 
a practice which should be encouraged, es- 
pecially in murder cases, as it would be very 
unfair to the accused. Jn re : Veera Karavan. 

31 Cr. L.J. 1006 : 

126 I. C. 488 : 30 L. W. 701 : 

1929 M. W. N. 799 : 58 M. L. J. 145 ; 

53 Mad. 69 : A. 1. R. 1929 Mad. 906. 

Evidence — Value of — Accused on trial 

in several cases — Evidence in one case whether 
can be used in other cases — Procedure. 

Quaere — Whether where several cases against 
the same accused brought by the same com- 
plainant are tried together, evidence taken in 
one case can be used in other cases even with 
consent. Grande Venekata Ratnam v. Corpora- 
tion of Calcutta. 19 Cr. L. J. 753 ; 

46 I. C. 593 : 22 C. W. N. 745 : 

28 C. L. J. 32 : A. I. R. 1919 Cal. 862. 

Evidence — Value of — Alibi. 

The Court was satisfied that the accused had 
some motive for attacking the deceased and 
there was no evidence to show that any one 
else had any motive for attacking her. The 
recovery of a blood-stained shirt from the 
person of the accused and of a blood-stained 
knife from a room in his house strongly corro- 
borated the rest of the prosecution evidence ; 
Held, that in view of the strength of the case 
against the accused, it was impossible to treat 
seriously his abili evidence especially when 
that evidence was given by men belonging to 
his caste and the person with whom the accused 
alleged he was at the time in question was 
not produced. Kalka v. Emperor. 

37 Cr. L. J. 932 : 

164 I. C. 154 : 1936 O. W. N. 603 : 

1936 O. L. R. 434 ; 9 R. O. 57. 

Evidence — Value of — Evidence elicited 

by putting leading question — Value. 

No value should be attached to evidence 
elicited by the prosecution by putting a leading 
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Identification. 

Evidence should be such as to exclude possi- 
bility of mistake. Emperor v. Ardali Mian. 

35 Cr. L. J. 56 ; 
146 I. C. 460 : 6 R. P.263 : 
A. I. R. 1933 Pat. 496. 

Identification — How to be carried — 

Value of identification — Essentials of proper 
identification. 

The value of identiflcalion depends on two 
most important factors, namely that the 
persons who identify an accused must have 
had no opportunity of seeing him after the 
commission of the crime in connection with 
which the suspect is put for identification, 
and secondly that no mistakes should have been 
made by those witnesses or the mistakes made 
by them are negligible. Emperor v. Ohhadammi 
Lai. 37 Cr. L. J. 730 : 

162 I. C. 948 : 
8 R.A. 916 ; 1936 A. W. R. 185 : 

A. I. R. 1936 All. 373. 

• Identification— Identification as basis of 

conviction. 

It is not a correct proposition of law that 
identification evidence per se is a very unsafe 
basis for a conviction. Mathura v. Emperor. 

28 Cr. L. J. 460 : 
101 1. C. 492 : 4 O. W. N. 442 ; 
2 Luck. 444 ; A. I. R. 1927 Oudh 196. 

— Identification — Principles. 

It is not always justifiable to infer that 
idendification parades have not been conducted 
improperly because some of the persons who 
have been identified have very distinguishing 
marks. Bhagwat v. Emperor. 

36 Cr. L.J. 1196: 
157 1. C. 545 : 1935 A. W. R. 785 : 
1935 A. L. J. 1070 : 8 R. A. 212 ; 

A. I. R. 1935 All. 592. 

Identification — Procedure. 

Trial of accused turning upon question of 
mistaken identity of accused — Test identifica- 
tion should he held. Molla Khan Kabali v. 
Emperor, (P. B.) 35 Cr. L. J. 601 : 

148 I. C. 172 : 37 C. W. N. 1061 ; 

6 R. C. 432 : A. I. R. 1934 Cal. 169. 

Identification, 

Procedure to be followed indicated. Emperor 
V. Chhadammi Lai. 37 Cr. L. J. 730 ; ' 

162 1. C. 948 : 1936 A. W. R. 185 : 

8 R. A. 916 : A. I. R. 1936 All. 373. 

Identification — Reliability. 

Three witnesses identifying accused but six 
others failing to identify — Trustworthiness 
of former is not reduced — Only the general 
standard ean he applied. Mohan Lai v. Em- 
peror. 36 Cr. L. J. 569 : 

154 I. C. 812 ; 1935 A. W. R. 457 : 
1935 A. L. J. 479 ; 7 R. A. 801 : 

A. I. R. 1935 All. 477. 

— Illegalities— Disregard of law. 

^ A disregard of the express provision of the 
law IS not a mere irregularity which can be 


condoned or remedied but an illegality, and 
the Court cannot maintain or overlook an 
illegal order upon any ground of administrative 
convenience. Emperor \ . Rai Singh, 

20 Cr. L.J. 105: 
48 I. C. 985 : A. I. R. 1918 Nag. 140. 

Illiterate accused— Duly of Court- 

Inferences permissible. 

Special care must be taken in the case of 
accused persons whose illiteracy or ignorance, 
when they come from a primitive part of the 
country, may militate against them, to see that 
they are protected from such inferences as 
I could only safely be drawn against persons of 
a higher degree of intellect and education. 
Sit Po Saw V. Emperor. 37 Cr. L. J. 1137 : 

165 I. C. 319 ; 9 R. Rang. 204 : 
A. I. R. 1936 Rang. 455. 

^Inconsistent defences. 

An accused person is entitled to set up incon- 
sistent defences. Santa Singh v. Emperor, 

106 I. C. 709 : A. 1. R^ 1927^^1.%. 

Inference of guilty intention— 

Defence-Rebuttal, 

A case which involves a question of intention, 
really rests upon the facts which are found. 
If those facts are such that a person of ordinary 
prudence and ability would come to the con- 
clusion that they point to a guilty intent on 
the part of the accused, it is for the accused to 
rebut that guilty intention ; and if he does 
not rebut it, the guilty intent is as much 
found against him as his physical acts. Mauni 
V. Emperor. 

A. I. R. 1924 All. 764. 

Inherent powers of Court — Order of 

de novo trial, propriety of. 

Criminal Courts have an inherent power to 
make such orders as may be necessary for the 
ends of justice. Certain persons were charged 
for conspiracy to commit criminal breach of 
trust and cheating. At the time of the fram- 
ing of the charges, the Magistrate found that 
all the accused could not be tried together and 
that the case should be split up in two groups 
to avoid misjoinder of charges. He accord- 
ingly formed two groups of the accused and 
ordered a de novo trial of the second group as 
all the evidence admissible against the first 
group was not admissible against the second 
group and the evidence against the ■ second 
group would have to be taken de novo : Held, 
that the Magistrate acted rightly in the exer- 
cise of his inherent power in ordering de novo 
trial. Akhil Bandhu Bay y. Emperor. 

39 Cr. L. J. 596 5 
175 I. C. 409 : 10 R. C. 790 ; 
I. L. R. (1938) 1 Cal. 588 : 
A. I. R. 1938 Cal. 258. 


Inimical witness— Reliability. 

It is altogether unsafe in a murder case to 
(lace reliance on the evidence of a witness 
rhen the Court knows that enmity exists 
jetween him and accused. Abdul Subhan v. 
'Smperor. ' 41 Cr. L. J. 258 : 

186 I. C. 192 ; 1939 A. L. J. 966 : 
12 R. A. 384 : A. I. R. 1940 All. 46. 
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the Police Officer recording his statement 
should he questioned specifically with regard 
to that portion of the statement. The 
practice of merely asking the Police Officer 
perfunctorily whether a particular document 
represents the witness’s statement as a 
whole, should be condemned. It is the 
obvious duty of the Judge to apply his 
mind to the question whether he is satisfied 
that the denial is to be rejected. Emperor v. 
Jiwan Das Milawa Ram. 41 Cr. L. J. 174 : 

185 I. C. 380 : 1. L. R. 1939 Lah. 305 : 
12 R. L. 293 : A. I. R. 1939 Lah. 521. 

Evidence — IFifness examined by Commis- 
sion in absence oj parties — Propriety. 

It is highly unsatisfactory that an important 
witness in a criminal case should be examined 
by a Commission in the absence of the 
parties. Sardul Singh v. Emperor. 

27 Cr. L. J.840 : 
95 I. C. 760 ; A. I. R. 1926 Lah. 567. 

Evidence — TPilness producing document 

as containing his evidence. 

A Magistrate was called as a witness in a 
Sessions trial to prove the identification of 
the accused persons held in the Jail and 
the methods adopted for the purpose of 
identification. Instead of stating in Court 
the details and the results, he merely referred 
to certain documents which were described 
as exhibits and in which he stated that his 
evidence was to be found. These documents 
were put on the record as his evidence : 
Held, that the procedure adopted was not 
merely contrary to the law, but violated 
the most elementary principles of evidence. Lai 
Singh v. Emperor. 27 Cr. L. J. 170 : 

91 1. C. 954 : 5 Lah. 396 ; 
A. I. R. 1925 Lah. 19. 

Evidence — JVitnesses. 

Dacoity case — Persons alleging to be 
eye-witnesses should be examined though 
not tendered by prosecution. Mir Sahib 
Khan v. Emperor. 35 Cr. L. J. 860 : 

148 I. C. 760 : 6 R. Pesh. 54 ; 
A. I. R. 1934 Pesh. 53. 

— Evidence — Witnesses — Duly of prosecu- 

tion. 

The Public Prosecutor is not obliged to 
examine witnesses who he has reason to 
believe will not support the prosecution case. 
Nor is the Court bound to examine any 
person as a Court witness, unless the 
evidence of such person appeared to be 
essential to the just decision of the case. 
Ibrahim v. Emperor. 36 Cr. L. J. 348 ; 

153 I. C. 466 : 7 R. P. 341 : 
A. I. R. 1935 Pat. 95. 

— Evidence — Tfifnesses. 

Evidence — Prosecution witnesses not found 
hostile — Prosecution cannot suggest that 
their evidence should be viewed with 
suspicion. Abinash Chandra Sarkar v. Emperor. 

37 Cr L. J 439 : 
161 I. C. 280 : 63 Cal. 18 : 8 R. C. 502.' 
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Evidence — Witness. 

Falsus in uno falstis in omnibus, is 
inapplicable in N.-W. F. P. Gulzaman v. 
Emperor. 36 Cr. L. J. 942 ; 

156 I. C. 436 : 7 R. Pesh. 123 : 
A. I. R. 1935 Pesh. 50. 

Evidence — TFifnesses . 

Prosecution is not bound to cite every 
witness for prosecution who knows something 
about the ease — Court cannot call such 
witness as prosecution witness at instance of 
defence— Court’s duty pointed out. Hpa Wa 
v. Emperor. 37 Cr. L. J. 234 (2) ; 

160 I. C. 113 : 8 R. Rang. 341 ; 
A. I. R. 1935 Rang. 506. 

Evidence — Witness. 

Separate trial of accused — Each is competent 
witness at trial of other or others. 
Chandra Shekhar Prosad v. Emperor. 

36 Cr. L. J. 500 : 
154 I. C. 387 : 7 R. P. 464 : 
A. I. R. 1935 Pat. 91. 

Evidence — Witnesses. 

The fact that witnesses are relations or 
friends of each other, is insufficient for 
discrediting their testimony. Hayat Moham- 
mad V. Emperor. 36 Cr. L. J. 108 j 

152 I. C. 256 : 7 R. L. 274 : 
A. I. R. 1934 Lah. 158. 

Evidence — Witnesses. 

There is no provision that there should be 
a list of witnesses along with a complaint. 
Banke Lai v. Maiku. 35 Cr. L. J. 121 : 

146 I. C. 638 : 10 O. W. N. 1037 : 
6 R. O. 150 (2) : A. I. R. 1933 Oudh 430. 

Evidence — Witness. 

Unfinished testimony of witness, when admis- 
sible, indicated. Dixoan Singh v. Emperor. 

34 Cr. L. J. 735 : 
144 I. C. 331 : 34 P. L. R. 719 : 
I. R. 1933 Lah. 446: 
A. I. R. 1933 Lah. 561. 

——Evidence — Witnesses. 

Witness shown to be a liar — Testimony to be 
looked upon with suspicion — Confirmation 
excluding all reasonable chance of accused’s 
innocence is necessary. Puran Singh v. Em- 
peror. 35 Cr. L. J. 1005 : 

149 I. C. 476 : 15 Lah. 765 : 
6 R. L. 6P5 : A. I. R. 1934 Lah. 743 (2). 

Evidence — Witness deaf but able to 

speak and write— Refusal to examine witness, 
effect of. 

A Magistrate has lio jurisdiction to refuse to 
examine a witness who is deaf but who is 
able to speak and write, and such refusal, 
if prejudicial, vitiates the trial. Ganoda 
Dassua v. Srimanta Ghosh. 

24 Cr. L. J. 688 ; 
73 I. C. 784 : A. I. R. 1924 Cal. 541 (1). 

Evidence— Witness on inimical terms 

with accused — Inference. 

The enmity of the witness with the accused 
does not necessarily show that he has given 
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to cross-examine the complainant at very 
great length in the interest of the prosecu- 
tion on the pretext that the complainant 
has become a witness for the defence. 
Kanhttiya Lai v. Emperor. 38 Cr. L. j. 491 : 

168 1. C. 58 ; 9 R. O. 432 ; 
1937 O. W. N. 505 ; 1937 O. L. R. 202 : 

A. I. R. 1937 Oudh 331. 

Irregular proceedings —nefence Counsel, 

examination of, as prosecution toiiness wiilioul 
sufficient notice to accused— Procedure, legality 
of. 


CRIMINAL TRIAL 

Joinder of charges— C/jar^es under 

S. 20, Cattle Trespass Act and S. 504, Penal 
Code, legality. 

A joinder of charges for offences under S. 20 
of the Cattle Trespass Act and S. 504 of the 
Penal Code is not illegal where acts consti- 
tuting the offences formed part of the same 
transaction. Deenadayalu Naidu v. Patna 
Padayaclii., 28 Cr. L. J. 301 : 

100 I. C. 381 ; 52 M. L. J. 251 : 
25 L, W. 282 : 1917 M. W. N. 167 : 
50 Mad. 841 : A. I. R. 1927 Mad. 396, 


Where a Magistrate put the defence Counsel 
into the witness-box on behalf of the 
prosecution without proper notice to the 
accused and without allowing the accused 
an opportunity to engage some other 
Counsel to conduct the defence : Held, that 
the trial was vitiated by the procedure 
adopted by the Magistrate. It is opposed 
to all principles of criminal jurisprudence 
for the prosecution to deprive ' the accused 
suddenly of the service of their Counsel. 
If the prosecution wants to call the Counsel 
for the defence as a witness on its side, 
sufficient notice ought to be given to the 
accused to engage a competent Counsel. 
In re : Manargan. 27 Cr. L. J. 33 : 

91 1. C. 65 : 49 M. L. J. 95 : 

1925 M. W. N. 702 ; A. I. R, 1925 Mad. 1153. 

Irregular proceedings— Statement that 

party closes his case, record of — Presumption. 

Where a statement by a party that he 
closes his case does not bear his signature 
or thumb mark or any certificate that it 
was read over to him, the statement 
cannot be said to have been recorded in 
accordance with law and there is no 
presumption of its correctness. Bholan v, 
Maht. 27 Cr. L. J. 1071 : 

97 1. C. 47 ; A. I. R. 1926 Lah. 656. 


Joint appeal, legality of. 

A joint appeal by persons with common 
interest convicted at the same trial is in 
accordance with law and should be heard. 
But this principle has no application where 
the interests of any of the appellants conflict 
with each other, Mtilhe v. Emperor. 

38 Cr. L. J. 115 : 

166 I. C. 46 : 7 Lah. 771 : 

39 P. L. R. 105 : 9 R. L. 330 : 

A. I. R. 1936 Lah. 859. 

^Joint trial — Affair must constitute one 

transaction — Held, joint trial roas legal. 

The affair took place in one village, one 
incident succeeding another rapidly. From the 
plan in the case it appeared that the houses 
raided by the Excise party were in the neigh- 
bourhood of each other. The rioters were 
from one house to another and finally a whole 
mob of them surrounded the Excise Sub.Ins- 
peetor and his companions, who had to retreat. 
The alarm and the shouting quickly spread, 
and presumably everybody ini the village 
soon knew what was afoot ; Held, that in 
these circumstances, the joint trial was 
legal. Nana v. Emperor. 40 Cr. L. J. 197 : 

179 I. C, 317 ; 1938 N. L. J. 90 ; 

11 R. N. 290 : I. L. R. 1939 Nag. 686 ; 

A. I. R. 1938 Nag. 283. 


Irregularity — Omi-ssion fo ask accused 

to cross-examine— Conviction for less serious 
offence when facts disclose more serious offence, 
whether should be set aside. 

A conviction for a less serious offence need 
not be set aside merely because the facts 
disclose a more serious offence, provided the 
Court has jurisdiction to trj' the offence of 
which it has convicted. A failure to ask 
tlie accused, after framing the charge, whether 
he is willing to cross-examine the prosecution 
witnesses again, is a mere irregularity and the 
conviction is not thereby vitiated. Munian 
Chetty V. Emperor. 16 Cr. L. J. 5 (a) : 

26 I. C. 309 : A. I. R. 1915 Mad. 883. 


'Joint trial. 


Against three accused, four charges of ^ attempt 
o commit rape were framed, for which they 
vere jointly responsible. The other charges 
vere framed as against one of thena and an- 
ither charge was framed as against this accused 
ind another : Held, that in every case it has 
to be considered how far the evidence proves 
association and how far the various persons 
tried are prejudiced by a joint trial. In this 
ease the joint trial was not only permissible 
but was desirable. In re : Ganti Vecra Reddi, 

39Cr.L.J. 816 
176 I. C. 815 : 47 L. W. 640 
1938 M. W. N. 601 : 11 R- M. 177 

A T lots Mnd. 605 


Irregularity— Witness, employment of, 

as interpreter. 

The employment as interpreter of a witness 
who has taken an active part during the 
Police investigation, has given evidence on 
behalf of the prosecution and is ready and 
willing to give evidence in the Sessions 
Court is an irregularity bordering on illegality. 
Ah Soi V. Emperor. 27 Cr. L. J. 805 : 

95 I. C, 469 : 30 C. W. N. 696 ; 53 Cal. 659 : 

A. I. R. 1936 Cal. 922. 


Joint trial— Charges of conspiracy 

superadded to evade provisions of law as to 
joint trial— Conviction on the conpiracy basts 
No evidence of conspiracy — Conviction reversed. 

Originally the accused was prosecuted for 
crimtnal breach of trust and subsequently m 
order to evade the provisions of the law with 
regard to joint trial, charges of conspiracy 
were superadded. There was no real evidence 
of conspiracy and there was an illegal raui- 


SdSt ALL INDiA CRIMINAL DIGEST (1904— 1940) 34^ 


CRIMINAL TRIAL 

relied upon in support of a conviction. 
Hazura Sirigh v. Emperor, 

30 Cr. L. J. 941 : 
118 I. C. 544 : 11 L. L. J. 58 : 
I. R. 1929 Lah. 800 : 30 P. L. R. 603 : 

A. I, R. 1929 Lah. 436. 

Evidence, stage for appriciafion of. 

In a criminal trial, the question of the sound- 
ness or unsoundness of the evidence is a 
matter to be taken into consideration before 
the verdict. Tulsi Gangota v. Emperor. 

34 Cr. L. J. 395 : 
142 I. C. 613 (2) : 14 P. L. T. 96 : 
I. R. 1933 Pat. 165 ; A. I. R. 1933 Pat. 180. 

Evidence of witness at enmity with accus- 
ed, basis for conviction — Corroboration. 

It is unsafe to base a conviction on the testi- 
mony of persons rvho arc at enmity rvith the 
accused unless it is supported bj' tlic evidence of 
reliable and disinterested witnesses. The state- 
ment of a witness who is a spy in the villnRe, 
whose name was not mentioned in the F. I. R. 
and whose statement was not recorded by the 
Police until after the expiry of some day.s is not 
sufficient corroboration. Dalip Singh v. Emperor. 

28 Cr. L. J. 43 : 
99 I. C. 75 : A. I. R. 1927 Lah. 874 (a). 

Evidence of witnesses against some accus- 
ed disbclirocd—Conviction of others on evidence 
of same loitncsscs, legality of. 

Though the principle falsus in uno falsus in om- 
nibus is not applicable to criminal trials in 
India where the prosecution witnesses have been 
disbelieved with regard to some of the necused , 
it is not proper to convict the remaining accused 
on the evidence of the same witnesses unless 
the case of the latter can be differentiated from 
that of the accused who have been found guilt- 
less, and unless there arc cogent and convincing 
reasons for holding that though their evidence 
w’os false against some [of the nccused, it was 
true against the others. Gcudan Lai v. 
Emperor, 32 Cr. L. J, 94 ; 

128 I. C. 211 : 7 O. W. N 933 : 
1. R. 1931 Oudh 19 : 6 Luck. 326 ; 

A. I. R. 1930 Oudh 460. 

Evidence of witness not cross-examined — 

Value. 

The evidence of a prosecution witness whose 
cross-examinati on is deferred by the accused 
till the framing of the charge and who 
is not cross-examined after the framing of 
the charge on account of his serious illness, 
is admissible but the weight to be altnclied 
to it depends upon the circumstances of each 
case. Mangal Sen v. Emperor. 

30 Cr. L. J. 951 : 
118 1. C. 647 : 11 L. L. J. 384 : 
I. R. 1929 Lah. 807 : 
A. I. R. 1929 Lah. 840. 

Evidence of Zaildars, etc. 

The evidence of sai'War and safedposhe is not 
to be discarded merely because of their posi- 
tion. It may be that in certain cases, 
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under certain circumstances, their evidence may 
be suspected. Nalhu v. Emperor, 

36 Cr. L. J. 475 : 
1541. C. 130: 36 P. L. R. 174 : 
7 R. L. 515 : A. I. R. 1934 Lah. 870. 

Evidence to he produeed. 

The evidence should be led in sufficient detail 
and with due regard to the sequence of 
events, the facts which the witnesses saw 
or the acts which they did and also the 
reasons which actuated thorn to do the 
acts being narrated in an intelligent fashion, 
Eaftqucuddin Ahmad v. Emperor. 

36 Cr. L. J. 808 : 
155 I. C. 687 : 39 C. W. N. 368 : 
62 Cal. 572 : 7 R. C. 606 : 
A. I. R. 1935 Cal. 184. 

Examination of accused — Accused re- 
fusing to answer. 

Where an accused practically refuses to 
answer questions, it would be useless for the 
Court to persist with them. Nana v. Emperor. 

40 Cr. L. J. 197 : 

! 1791. C,317 : 11 R. N. 290 : 

1938 N. L. J. 90; 
I. L. R. 1939 Nag. 686 : 
A. I. R. 1938 Nag. 283. 

— — Examination of accused — Interference by 

High Court in pending case. 

In a pending case the High Court should 
not interfere unless it is of an exceptional 
nature. Where the procedure adopted by the 
lower Appellate Court is somewhat excep- 
tional, and the balance of convenience 
is in favour of deciding the points, 
especially as it is clear on the face of 
the record and recognized by the Appellate 
Court itself that the examination of the 
accused in the case has been defective, High 
Court can interfere. Nana v. Emperor. 

40 Cr. L. J. 197 : 
179 I. C. 317 : 11 R. N. 290 : 
1938 N. L. J. 90 ; 
I. L. R. 1939 Nag. 686 ; 
A. I. R. 1938 Nag. 283. 

Examination of accused— Language to be 

used— Criminal Procedure Code, Ss. 356, 36d. 

The law requires that ordinarily the exami- 
nation of the nccused should be recorded in 
the language of the person making it, 
the object being to represent the very 
words and expressions used, so as to insure 
accuracy and prevent misrepresentation 
or misconstruction of what was said. 
Jaggannath Sah v. Emperor. 

38 Cr. L. J. 169 : 
166 I. C. 280 (2) : 1937 O. L. R. 7 : 
9 R. O. 300 : 1937 O. W. N. 37 : 
A. I. R. 1937 Oudh 425. 

Examination of accused, mode of — 

Criminal Procedure Code, S, 3i2 — When vitiates 
trial— Case complicalcd—Onc general Question put 
to accused— Propriety of — Presence of Counsel, if 
of any effect. 

Non-compliance with a mandatory provision 
of the Code docs not necessarily vitiate the 
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of tlie same transaction. The criterion which 
makes a joint trial allowable is what the 
prosecution case is, not what the result may 
be. Bhagolal v. Emperor. 41 Cr. L. J. 734 : 

189 I. C. 382 : 1940 N. L. J. 309 : 
13 R. N. 47 : A. I. R. 1940 Nag. 249. 

Joint trial. 

Same transaction — Tests to decide are pro- 
ximity of time, unity of place, unity of purpose 
or design and continuity of action. Ulrs.M.F. 
Jtego V. Emperor, 34 Cr. L. J, 505 ; 

143 I. C. 17 : 29 N. L. R. 251 : 
I. R. 1933 Nag 153 ; A. I. R. 1933 Nag. 136. 

Joint trial— Some of prosecution toil- 

nesses also toilnesses for defence — Separate trial 
of accused desirable. 

It is part of the duty of the prosecution to call 
defence witnesses, and if the case is put in such 
a way that some of the witnesses who are 
prosecution witnesses against one of the 
accused arc also defence witnesses for the 
other, than both the accused should be tried 
separately. Nga Mya Sein v. The King. 

39 Cr. L, J. 198 : 
172 1. C, 868 : 10 R. Rang. 284 ; 
A. I. R. 1937 Rang. 512. 


Joint trial. 

Theft of six cattle at same time — Possession 
by accused of two cattle belonging to two 
owners— Separate trials, held not proper. 

Nga Po E V. Emperor. 37 Cr. L. J. 530 (1) : 

162 I. C. 137 : 8 R. Rang. 542 : 
A. I. R. 1936 Rang. 94. 

Joint trial — Trial, one and indivisible 

— One accused remaining absent — Exemption 
granted, illegal — Whole trial held vitiated. 

Where certain accused are tried jointly, the 
trial being one and indivisible, and one of the 
accused remains absent throughout the trial; 
being granted an illegal exemption, the illegal- 
ity Autiates his trial, and the trial being one 
and indivisible, an illegality which vitiates 
the trial so far as one of the accused is con- 
cerned, prevents the trial from holding good 
in respect of the remaining accused. (Re-trial 
was ordered). Pokhar Das Ganga Ram v. 
Emperor. 39 Cr. L. T. 439 : 

174 I. C. 422 : 40 P. L. R. 1 : 10 R. L. 562 : 

A. I. R. 1938 Lah. 216. 


■Joint trial. 


Two distinct offences of theft in two separate 
houses, and the alternative charges under 
S. 411, I. P. C., in respect of each of these 
transactions cannot be tried at one and the 
same trial. In re : Boyc Lingadu. 

41 Cr. L. T. 581 : 

188 I. C. 381 : 1940 M, W. N. 239 ; 

. , 1 J- 42S : 

13 R. M. 23 ; A. I. R. 1940 Mad. 509. 


-.Toint trial. 


j“''*^'1'''tion to the Magistrate 

wS ihl' 

le case has been adumbrated in t 


complaint and put before the Court -by the 
prosecution witnesses. Baburao Tatyarao v. 
Emperor. 38 Cr. L. J, 9 ; 

165 I. C. 867 : 38 Bom. L. R. 916 : 

9 R. B. 171 ; A. I. R. 1936 Bom. 379. 

Joint trial when legal — Irregularity not 

prejudicing accused— Effect, 

To make the joint trial legal, the accusation 
must be a real one and not a mere excuse for a 
joinder of charges which cannot otherwise be 
joined. Where the irregularitj’’, if any, in the 
joint trial of several persons at one and the 
same trial is not one which in the actual facts 
of the case caused any prejudice to the accused 
or entailed any failure of justice, it is no 
ground for quashing the proceedings. Sanyasi 
Gain v. Emperor. 38 Cr. L. J. 1018 : 

171 1. C. 183 : 10 R. C. 235 ; 

A. I, R. 1937 Cal. 259. 


— — Joint trial. 

Where a person charged with having stolen the 
property and a person charged with having re- 
ceived them knowing them to be stolen, are 
sought to be tried jointly, the property alleged 
to have been received should constitute the 
proceeds of the single act of theft and not 
several acts of theft. Khiioan Kahar v. Emperor. 

39 Cr. L. J. 739 ; 

176 I. C. 525 ; 42 C. W. N. 729 : 

11 R. C. 113 : A. I. R. 1938 Cal. 525, 


Joint trial of accused and others and 

separate trial of accused for different off ences— 
Evidence disbelieved in joint trial and believed in 
separate trial, effeet of. 

Where the accused and some others were tried 
jointly on charges of rioting and extortion and 
were acquitted, and there was a separate 
charge against accused alone of causing 
voluntary hurt with a sharp weapon, and 
relying on the same evidence, the Magistrate 
convicted the accused and ordered him to 
furnish security under S. 100, Cr. P. C. : Held, 
that the conviction and order for security were 
bad: Sahju Kocri v. Mallar Koeri. 

18 Cr. L. J. 987 : 

42 I. C. 603 : 2 P. L. W. 78 : 

A. I. R. 1917 Pat. 500. 


Judgment — Appellate Court, ■'judgment 

of, contents o^— Reasons, failure to give. 

The judgment of a Criminal Appellate Court 
which gives no reasons for the decision arrive d 
at does not comply with the requirements of 
3s. 3Cr and 424, Cr. P. C., and is bad in law, 
San Dun v. Emperor. 26 Cr. L. J. 395 : 

84 I, C. 939 : 2 Rang. 641 ; 

A. r. R. 1925 Rang. 112. 


Judgment. 

In the case of two separate trials where the 
law requires a judgment to be written in each, 
it is improper to record a single judgment. 
Bhola Nath v. Emperor. 21 Cr. L. J. 442 : 

56 I. C. 234 : A. I. R. 1920 All. 79. 


Judgment. - 

Mistake and irregularity of Police Olucer 
should not form part of judgment. Mahomed ■ 
TJmer v.'Empcror. 35 Cr. L, J. 1138 : 

150 I. C. 610 ; 7 R. S. 20 : 
A. I. R. 1934 Sind 68. 
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stance which raises an inference adverse to 
the prosecution. Indar Dali v. Emperor. 

32 Cr. L. J. 818 : 
132 1. C. 185 : I. R. 1931 Lah. 537 ; 

A. I. R. 1931 Lah. 408. 

Finding — Lavgitagc io be used. 

Ipsissima verba is not required to express a 
finding. A Magistrate, therefore, need not use 
the terms of a section in recording a finding. 
Richard Bruce Whigham Tcasdalc v, Florence 
Tcasdale. 39 Cr. L. J. 969 : 

177 I. C. 939 : 66 C. L. J. 567 : 
11 R. C. 298 : A. I. R. 1938 Cal. 623. 

First Information. 

Per Harrison, J. — Where a First Information 
Report is merely read out to the witness and 
he says it is correct but no particular pass- 
age is put to liim under S. 145, Evidence 
Act, it cannot he used for tlic purpose of 
contradicting him. Mahla Singh v. Emperor. 

32 Cr. L. J. 522: 
130 I. C. 410 : 32 P. L. R. 259 : 

I. R. 1931 Lah. 282 : 
A. I. R. 1931 Lah. 38. 

— First Informalion, 

The First Information Report is not a sub- 
stantive piece of evidence. It can be used 
merely by way of corroboration or contradic- 
tion and not any further, and is inadmissible 
for the purpose of proving that the facts 
stated in it are correct. It cannot bo used 
to contradict other witnesses ■wlio are unani- 
mous on a particular fact. Gajadhar v. Em- 
peror. 33 Cr. L . }. 381 : 

137 I. C. 79 : 9 O. W. N. 32 : 
I. R. 1932 Oudh 195 : 
A. 1. R. 1932 Oudh 99. 

First Informalion. 

The First Information Report, putting aside 
wholly the question of its use under S. 145, 
or S. 155, Evidence Act, if proved, may be 
of value as one of res gcstoc. Mahla Singh v. 
Emperor. 32 Cr. L. J. 522 : 

130 I. C. 410 : 32 P. L. R. 259 : 

I. R. 1931 Lah. 282 ; 
A. I. R. 1931 Lah. 38. 

First Informalion. 

Writer not examined — No satisfactory expla- 
nation for omission — Procedure is improper. 
Debcndra Chandra Sarlcar v. Emperor. 

35 Cr. L. J. 904 : 
149 I. C. 139 (2) : 6 R. C. 521 : 
A. I. R. 1934 Cal. 458. 

F. I. B. — Delay in making report — 

Effect. 

Delay in making a report to the Police is 
only a suspicious circumstance which puts 
the Court on its guard and cannot by itself 
be held to be a reason for rejecting evidence 
which is otherwise fully entitled to credit. 
Radha Kishenv. Emperor. 40 Cr. L. J. 261 ; 

179 I. C. 880 : 11 R. L. 642 : 
A. I. R. 1938 Lah. 714. 

F. J. R.— Omission io name in F. J. R., 

effect of. 
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_ The mention of the names of alleged offenders 
F. I. R. is always and quite properly 
relied upon by the prosecution as affording 
strong corroboration of evidence of identifica- 
tion. But conversely when the names are not 
mentioned at the earliest opportunity, it must 
necessarily follow that the evidence of identi- 
fication is rendered more or less suspect, unless 
some satisfactory explanation is forthcoming 
of the failure to mention the names. Emperor 
V. Shivputraya Baslingarja. 

31 Cr. L. J. 1104 ; 
126 I. C. 876 : 32 Bom. L. R. 574 ; 

A. I. R. 1930 Bom. 244. 

First report— 5<ory told in Court — 

Striking discrepancies, effect of. 

Where there are striking discrepancies 
between the first report and the story told by 
prosecution witnesses in Court, a conviction 
cannot be maintained. Mohabli v. Emperor. 

16 Cr. L. J. 699 : 
30 1. C. 747 : 128 P. L. R. 1915 : 
34 P. W. R. 1915 Cr. : 
A. I. R. 1915 Lah. 438. 

Forgery trial. 

It is in the public interest that offenders in 
forgery cases should be brought to book in 
spite of the difficulties and expense necessarily, 
involved in such trials. Sahuarao Nagorao 
Hatkar v. Kanbaro Bhago Rao Halkar. 

39 Cr. L. J. 458 : 
174 I. C. 510 : 10 R. N. 403 : 
1938 N. L, J. 12 ; A. I. R. 1938 Nag. 334. 

Gambling case— Police agent, value 

of, evidence of. 

The evidence of a Police agent in gambling 
cases must always be corroborated before it 
can be acted upon. The case is not improved 
by providing the Police agent with a companion 
and calling him a punch, and in such a case, 
the evidence of the punch is not cnoiigli to 
corroborate the Police agent. Harilal Gordhan 
V. Emperor. 38 Cr. L. J. 1047 ; 

171 I. C. 282 ; 39 Bom. L. R. 613 : 
I. L. R. 1937 Bom. 670 : 10 R. B. 184 : 

A. I. R. 1937 Bom. 385. 

Guilt of accused, determination of. 

The guilt or innocence of the accused is to be 
determined by the tribunals appointed by law 
and not according to the tastes of anyone else. 
Nga Lu V. Emperor. 35 Cr. L. J. 792 : 

148 I. C. 810 : 6 R. Rang. 254 : 
A. I. R. 1933 Rang. 378. 

High Court — Reference — Maintaina- 
bility. 

There is no provision ijj the .Cr. P. C. under 
which a Magistrate can refer a case to the 
High Court for a ruling on a point of law but 
it is open to the High Court to treat the case 
as one which has come to its knowledge under 
S. 430, Cr. P. C. Emperor v. Mir Ahmad. 

38 Cr. L. J. 838 : 
169 I. C. 681 : 10 R. Pesh. 9 : 
A. I. R. 1937 Pesh. 73. 
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^Jurisdiction. 


A Magistrate is not authorised to split up an 
offence so as to give himself jurisdiction 
over the parts which he would not have over 
the whole, thereby depriving the accused of 
his right to appeal. Dipchand v. Emperor, 

19 Cr.L.J. 1003 ; 
48 I. C. 343 : 14 N. L. R. 190 : 
A. I. R. 1918 Nag. 150. 

J urisdiclion. 


Per Spencer, J. — The ordinary rule as to juris- 
diction is that it is the area within which the 
offence is committed and not the place where 
the offender may be found that determines 
the Court which has jurisdiction to try the 
offence. In re : Kochunni Elaya Nair. 

23 Cr. L. J. 490 
68 I. C. 26:41 M. L.J. 441 
14 L. W. 465 : 1921 M. W. N. 708 
45 Mad. 14 ; A. I. R. 1922 Mad. 215. 


-Jurisdiction. 


The characteristics of a Court of competent 
jurisdiction are: (i) power to deal with offence 
or matters of the class in question, and {ii) 
power conferred to deal with the offenders or 
persons of the class in question. Madan 
Mohan Lai v. Sheoraj Kunwar. 

34 Cr. L. J. 156 : 

141 1. C. 131 ; 1932 A. L. J. 503 : 

I. R. 1933 All. 63 ; A. I. R. 1932 All. 446. 

-JuTisdiclion— Accused charged for cheat- 


ing and breach of trust — Accused having account 
in Bank— Magistrate, if can order Bank not to 
give money to accused. 

The accused was charged with cheating or, 
alternatively, criminal breach of trust. 
Accused had an account with a Bank, and 
the Police served a stop order on 'the Bank 
to nrevent t he accused from operating on 


nts account. a.nc magistrate moameu tnis 
bj' making an order that Rs. 75, out of the 
account might be paid to the petitioner for 
the purposes of his defence or otherwise ; 
but the rest of the money would be detain- 
ed pending the disposal of the case ; 
Held, that there was no jurisdiction in the 
Magistrate for making any such order. Ss. 
516 and 517, Cr. P. C. were clearly not 
applicable. The position in law was that 
the accused had lent this money to his 
bankers upon the understanding that they 
would re-pay it to him at any time on 
demand, and there was no provision of law 
which could authorise the Court to make 
an order upon the accused not to ask the 
Bank to re-pay the money which he had 
lent to them. Further, there was nothing to 
show that the money in the Bank was part 
of the proceeds of the cheating or breach 
of trust. Makhan Lai Chatterjee v. Emperor. 

37 Cr. L. J. 935 (a) : 

164 I. C. 377 ; 40 C. W. N. 96 : 

9 R. C. 201 (1). 

J urisdiclion. 


Complaint by Commander of steamer against 
members of crew for rioting, etc. — Accused 
surrendering themselves before Court — Absence 
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of evidence to show presence of accused 
within jurisdiction of Court on date of 
taking cognizance of case — Court can try case. 
Superintendent and Remembrancer of Legal Affairs 
Bengal V, Raisallee. 34 Cr.L.J 631* 

143 I. C. 774 : 60 Cal. 44 : 

I. R. 1933 Cal. 447 : A. I.R. 1933 Cal. 145. 

Jurisdiction — Complaint dismissed 

under S, 203, Criminal Procedure Code, by Sub- 
Divisional Magistrate— Sessions Judge ordering 
farther inquiry — Sub-Divisional Magistrate 
ordering other Magistrate to hold enquiry and 
report. 

The complaint in the case was referred to 
the Police, and on receipt of the Police report, 
the Sub-Divisional Magistrate, after consider- 
ing it and various aspects of the case, dis- 
missed it under S. 203, Cr. P. C. The 
Sessions J udge was moved by the complain- 
ant and he directed a further inquiry into 
the complaint. On receipt of this order the 
Sub-Divisional Magistrate sent the case to 
another Magistrate to hold inquiry and ordered 
for a report by certain date. The Magistrate 
summoned the accused and proceeded to try 
the case. He examined some witnesses and 
discharged the accused under S. 253 (2), 
Cr. P. C. and recommended to the Sub- 
Divisional Officer for a proceeding under 
S. 145 of the Code. When the .matter was 
put up before the Sub-Divisional Magistrate, 
he, holding that the discharge of the accused 
by the Magistrate was entirely without juris- 
diction, ignored it and ordered summons to 
be issued against the accused who were sub- 
sequently convicted : Held, that as the 
Magistrate was only ordered to hold inquiry 
and make a report, he had no jurisdiction to 
try the case and hence the Sub-Divisional 
Magistrate was perfectly justified in ignoring 


me trial, as me magistrate iguoreu tiie 
order that he was directed to make a report 
and overlooked it, he could not be said to 
have acted with care and caution within the 
meaning of S. 529, Cr. P. .C. and his action 
could not be allowed to stand. Udit Narayan 
Patwari v. Emperor. 39 Cr. L. J. 778 

176 I. C. 715 : 19 P. L. T. 336 
4 B. R. 750 : 11 R. P. 100 
A. I. R. 1938 Pat. 369. 


-Jurisdiction— Complaint not mention- 


ing name of one accused — Magistrate,^ if can 
try him of offence complained along loith other 
accused complained against. 

Cognizance is taken of an offence and not of 
the individual offenders, and it would ordin- 
arily follow that once, a complaint has been 
made according to the provisions of the 
Cr. P. C., cognizance can be taken in respect 
of the offenders named in the complaint and 
also others who may be shown to have taktn 
part in the transaction, although no com- 
plaint has been specifically made against 
them. Emperor v. Vithu. 38 Cr. L.J. 717 : 

169 I. C. 74 : 9 R. N. 297 : 
I. L. R. 1937 Nag. 492. 
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^Inspection — Note by Magislralc— Evi- 
dentiary value of. 

An inspection note by a Magistrate is not evi- 
dence and is nothing more than a record made 
by the Magistrate to enable him to understand 
better the evidence to be recorded. He is 
entitled to embody in his note only facts 
observed by himself on the spot and not the 
result of statements made to him there. 
Daljil Singh v. Emperor. 39 Cr. L. J. 92 : 

172 I. C. 204 : 10 R. N. 177 : 
A. I. R. 1937 Nag. 274. 

Intention. 

The law looks as regards intention to the 
natural results of a man’s act and not to the 
condition of his mind. From a legal point of 
view, a person intends whatever he gives 
others reasonable grounds for s\ipposing that 
he does intend. Emperor v. Patan. 

33 Cr. L. J. 537 : 
137 I. C. 817 : 9 O. W. N. 350 : 

I. R. 1932 Oudh 275. 

Intention, 

The question of intention in any case is a 
question of fact and it must be decided in each 
case on the proved facts of that case. Nga E. 
V. Emperor, 32 Cr. L. J. 495 : 

130 I. C. 355 ; 8 Rang. 603 : 
I. R. 1931 Rang. 99 : A. I. R. 1931 Rang. 1. 

Investigation. 

Investigating OiTicer — Duties of, pointed out. 
Emperor v. Eai Singh Narain Singh. 

35 Cr. L. J. 137 : 
146 I. C. 665 : 34 P. L. R. 1010 : 

6 R. L. 254 : A. I. R. 1933 Lah. 871. 

Investigation. 

It is not proper to abandon an investigation 
and resume it after some days, as a delay 
of this kind may cause serious prejudice to j 
an accused person. Emperor \ . G. Bnncick, 

33 Cr. L. J. 220 : 
136 I. C. 5 : 33 P. L. R. 443 : 13 Lah. 573 : 

I. R. 1932 Lah. 181 ; A. I. R. 1932 Lah. 345. 

Investigation. 

Judicial Officers are not permitted to find 
out the facts of a case by personal 
investigation ; they must decide it on the 
evidence properly produced before them. 
Jailal Jha v. Emperor. 25 Cr. L. J. 954 : 

81 1. C. 602 ; A. I. R. 1923 Pat. 537. 

Investigation, report of— Duty of Magis- 
trate, 

The provisions of the Cr. P. C. contemplate 
that a Magistrate should exercise his own 
independent judgment when he receives the 
report of the investigation or inquiry that 
he has ordered, and when he merely accepts 
without giving reasons the opinion of the 
Police Prosecutor, lie cannot be said to 
have exercised his independent judgment. 
Jeoomal Tikumdas v. Emperor. 

40 Cr. L. J. 807 ; 
183 I. C. 449 : 1939 Kar. 277 : 12 R. S. 57 : 

A. I. R. 1939 Sind 208. 
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■; — ^Irregular proceedings — Accused made 

to point out spot tohere certain incident occurred. 

In a criminal case the accused put forward 
a defence, the principal incident of which 
was stated by them to have occurred on a 
certain spot in the neighbourhood of a 
village. In order to test the accuracy of 
the story told by the accused, the Magistrate, 
on his own motion, took them to the 
neighbourhood of the village and made them 
point out the spot in turn. In deciding 
the case he attached great importance to 
the fact that they did not all point out 
the same place. There was no evidence on 
the record as to what occurred when the 
Magistrate went to the spot and the Magis- 
trate relied entirely on his own knowledge 
of the incident ; Held, (1) that in the 
absense of any evidence regarding this 
episode, it must be totally ignored. Nura v. 
Emperor. 23 Cr. L. J. 431 ; 

67 I. C. 591 : A. I. R. 1922 Lah. 456. 

Irregular proceedings— Oommilment — 

Dacoity case. 

The Magistrate discharged the accused in a 
dacoity case after holding a preliminary 
enquiry in the case. The Magistrate gave 
perfectly adequate reasons in support of his 
conclusion that no prima facie case had 
been made out against the accused. In fact, 
he went to the length of saying that most 
of the important prosecution witnesses 
were totally unworthy of credit, and that the 
prosecution evidence was on the face of it, 
absolutely incredible. It was impossible to 
say that the Magistrate acted improperly 
in assessing the evidence that was put before 
him. The Sessions Judge’s opinion about the 
evidence was different from that of the 
Magistrate. He had not specifically found 
that there was prima facie evidence of the 
commission of an offence exclusively triable 
by a Court of Session : Held, that the 
Sessions Judge in ordering the accused to 
be committed for trial for dacoity, acted 
improperly in committing the accused for 
trial to the Court of Session. Palaniappa 
Thevan v. Karuppa Gounden. 40 Cr. L. J. 392 : 

180 I. C. 576 : 1938 M. W. N. 1311 : 

11 R. M. 727 : A. I. R. 1939 Mad. 253. 

Irregular proceedings — Complainant 

cross-examined by Police after close of case — 
Prejudice to accused — Conviction will be set aside. 

Where after the close of the trial the 
complainant was summoned to produce 
certain account books and the summons 
clearly stated that the witness was to file 
certain account books, but advantage was 
taken of this fact, after the whole prosecu- 
tion case had been closed to cross-examine 
the complainant on behalf of the Crown in 
respect of everything connected with this 
case and to fill up all the gaps in the 
prosecution evidence ; Held, that such 
unheard of procedure could not be too 
severely condemned and there was no doubt 
whatsoever that the accused was greatly 
prejudiced in his defence on the merits by 
the trying Magistrate allowing the prosecution 
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Jury— Charge-Duty of Judge stated— 

Misdireciion—Law not explained— Held, there 
mas misdirection. 

Where the case is one in which there are two 
diametrically opposite stories supported on 
oath by two sets of witnesses, one set of 
whom must be perjuring themselves before 
the Court, by no means an easy case to try, 
the presiding Judge ought to exercise the 
greatest possible vigilance and the greatest 
possible care in assisting the Jury. But if he 
feels that there is something extremely sus- 
picious about the prosecution case and he finds 
that the main witness for the prosecution is 
a person whose testimony should be regarded 
with the greatest caution, then he ought to show 
his hand to the Jury. The Judge should not 
bother about any report of Police Authorities. 
His duty is to act as a check and an effective 
check upon the wrongful conviction of persons 
who may be innocent or may be in that posi- 
tion which justifies the benefit of the doubt 
being exercised in their favour. It is absolutely 
necessary that the heads of charge should show 
clearly and distinctly what the exposition 
of the law actually was. Where the Judge 
suggested in his charge that if the Jury did 
not believe the defence version, they must 
automatically accept the prosecution stor}' as 
true, and while dealing with the law, he merely 
read and explained some sections of the Penal 
Code, but did not make out to the Jury 
what the law actually was ; Held, that the 
Judge should have explained that both versions 
might be false, and if the Jury were not 
satisfied that the defence version was true, 
they were by no means to regard this as 
helping the prosecution to establish the truth 
of their version. Madan TilaMas v. Emperor, 

38 Cr. L. J. 767 : 

169 L C. 306 : 41 C. W. N. 508: 

9 R. C. 914 (?,) j A. I. R. 1937 Cal. 266. 

Jury— Charge. 

In 'cases tried by Jury, the charges upon 
which the accused are to be tried and upon 
which they are likely to be convicted, should 
be specifically mentioned and the verdict of 
the Jury should be taken on each of such 
charges. In re : Virumandi Thevan. 

28 Cr. L. J. 1007 ; 

105 I. C. 831 ; A. I. R, 1928 Mad. 207. 

■ Jury — Charge — Weakness of prosecution ! 

not pointed out — Points in favour of accused j 
omitted — Effect. 

Where in a charge to the J ury, the evidence 
is not properly put before the Jurors and the 
weaknesses in the prosecution case not pointed 
out, and the points in favour of the accused 
omitted, the charge is defective and the con- 
viction should be set aside. Sanyasi Gain v. 
Emperor. 38 Cr. L. J. 1018 : 

171 1. C. 183 : 10 R. C. 235 : 

A. I. R. 1937 Cal. 269. 

^ ^ — Jury — Charges of sexual criminal 
character — Duty of Judge to insist on necessity of 
corroboration. 

It is necessary for Judges to warn the Jury 
tnat when charges of a sexual criminal char- 


I acter are brought against an accused person 
in a Criminal Court without corroborating 
evidence, then the Jury must be told that 
whereas after due and careful consideration 
they are entitled to accept that uncorrobor- 
ated evidence, it is rarely safe to do so and 
for the good reason which exists in all charges 
of this character made by women against 
men and more especially when the person 
accused is the subject of dislike or enmity 
on the part of those connected with the 
woman or on the part of the woman herself. 
This want of caution on the part of a Judge 
in cases of a sexual nature vitiates in law to 
a considerable degree a charge to a Jury, 
however good in other respects. Sarat Chandra 
Chakravarty v. Emperor. 38 Cr.L. T. 931 : 

170 I. C. 519 : 65 C. L. J. 83 : 

10 R. C. 151 : A. I. R. 1937 Cal. 463. 

Jury — Charge to Jury in form of judg~ 

ment— Opinions given as definite facts. 

In a case under S. 304, Penal Code, the 
charge to the Jury was in form and was 
nothing less than a judgment. The Judge 
did not make any attempt to explain any 
law to the Jury atid gave no explanation of 
what constitutes an offence under S, 804. He 
summed up the evidence in the manner of a 
judgment and throughout gave his conclusions 
and opinions as definite facts. At- the very 
end of the charge, ho rendered lip-service to 
the duties which have been enjoined on him. 
The whole charge was vitiated by a strong 
bins in favour of the prosecution and a strong 
bias against the defence. The disputed evi- 
dence was not submitted to the Jury in detail 
and the whole evidence was full of discre- 
pancies and was sufficiently dubious ; Held, 
that the charge was very defective and should 
not have been delivered in such a manner, 
and it Avould be unjust to uphold the convic- 
tion by a Judge whose charge to the Jury 
was open to such severe criticism. Fateh 
Muhammad v. Emperor. 38 Cr. L. J. 589 : 

168 1. C. 741 : I. L. R. 1937 Nag. 123 : 

9 R. N. 264 : A. I. R. 1937 Nag. 110. 


-Jury— Charge to Jury, legality of. 


A charge to the Jury which takes the form of 
a considered argument tending in favour of 
the prosecution rather than an iinpartiai 
summing up of the evidence to the Jury, is 
entriely illegal. Tajali Mian v. Emperor. 

28 Cr« L* J* 2 
104 1. C. 459 : 9 P. L. T. 57 : 

I. L. T. 40 Pat. 50 : 7 Pat. 50 : 

A. I. R. 1928 Pat. 31. 

Jury — Direction — Duty of Judge 


Direction as to testimony of approver. 


It is the duty of the Judge to warn a Jury not 
to convict on the uncorroborated testimony or 
the approver, and to inform them that in law, 
if after they have been warned not so to con- 
vict, they can do so. Khadim v. Emperor. 

38 Cr. L. J. 808 : 

169 I. C. 716:31 S. L.R. 82: 

10 R. S. 17 : A. I. B. 1937 Sind 162. 
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tiplieity of charges against the accused in the 
trial Court. He was convicted on the conspi- 
racy basis : Held, that the conviction should 
be set aside and a re-trial ordered. Aniitava 
Gliose V. Emperor. 38 Cr. L. J. 201 : 

166 I. C. 384 : 9 R. C. 512 : 

A. r. R. 1936 Cal. 693. 

- — Joint trial — Charge under S. 147, Penal 

Code— Matters for consideration. 

In a case where several persons are jointly 
tried for the offence of being members of an 
unlawful assembly, the offence of each of the 
accused should be considered, the common 
object must be set out, and the case against 
each of the accused must be considered sepa- 
rately. Thangaya Nadar v Emperor. 

27 Cr. L. J. 1164 : 

97 I. C. 748 ; A. I. R. 1927 Mad. 56. 

Joint trial— Commission of rape hy 

different persons on different occasions— Joint 
trial — Legality. 

B, S, A and O forcibly broke into the house 
of the complainant and carried the wife of the 
complainant off. They then and there raped 
her in a field. She was subsequently taken 
to the house of K and raped there by him. 
Finally she was taken to a hut in a field 
where she was raped by K and other people 
and eventually she was made over to M who 
took her to his house and there raped her. All 
of them were tried jointly : Held, that the 
joint trial was illegal as subsequent acts com- 
mitted by K and M were not committed in 
the course of the same transaction : Held, 
further, that even supposing the joint trial 
to be legal, it was in no sense compulsory, and 
the Judge would have been well ad%')scd to 
try separately inasmuch as M and K were 
liable to be prejudiced by the admission 
of evidence which was quite irrelevant so 
far as the charges against them were con- 
cerned. Bhola S ardor v. Emperor. 

38 Cr. L. J. 750 (a) : 

169 I. C. 256 : 9 R. C. 913 : 

A. I. R. 1937 Cal. 22. 

Joint trial — Complicated case — Duly of 

Court. 

In a complicated case, where many accused 
are involved, the position of each accused must 
be individually considered, and a careful exa- 
mination is necessary. Nana v. Emperor. 

40 Cr. L. J. 197 : 

179 I. C. 317 : 1938 N. L. J. 90 : 

11 R. N. 290 : I. L. R. 1939 Nag. 686 : 

A. I. R. 1938 Nag. 283. 

Joint trial — Different unlawful assembly 

with same object. 

Where there were three different unlawful 
assemblies at three different places, each with 
a different common object but all in pursu- 
ance of a common purpose or design, viz., to 
prevent Police Officers from searching a place 
and the whole occurrence arose out of a 
common cause : Held, that the acts of all the 
accused were parts of the same transaction 
and might be the subject of charge in one and 
the same trial. The evidence of the whole 
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occurrence must be before the Court before it 
can come to a proper conclusion as to the 
nature of the offences committed by the differ- 
ent persons concerned in the occurrence. 
Krishna Ayijar v. Emperor. 

20 Cr. L. J. 145 (b) : 
49 I. C. 337 : 24 M. L. T. 96 : 
1918 M. W. N. 526 : 8 L. W. 225 : 

A. 1. R. 1919 Mad. 353. 

Joint trial — Fight at spur of moment 

without intention. 

If, in the course of some quarrel, arising 
accidentally, among persons who have collected 
to witness a festival, there happens to be a 
fight, and if some people inflict injury on others, 
without any common object, they would be 
committing different offences of hurt. But 
if they do not act with any common intention, 
it cannot be said that they have caused hurt 
in the course of the ‘ same transaction,’ 
although all the persons committing the 
offences are there at the one and same place 
and at the same time. A joint trial of such 
perisons is, therefore, contrary to S. 239, 
Cr. P. C. Tufail Ahmad v. Emperor. 

26 Cr. L. J. 734 : 
86 I. C. 222 : 23 A. L. J, 5 : 
A. I. R. 1925 AH. 301. 

— Joint trial — Misjoinder of charges — 

Murder and grievous hurt. 

Where ah accused has coromilled murder 
of two persons and caused a grevious hurt to 
a third person in the same night but at 
different times and different places and there 
is no evidence to suggest any connection 
between them, a single charge cannot be 
framed in respect of all these offences. The 
charges of murder are charges cf the offences 
of the same kind, but the charge of grievous 
hurt is not. Moreover, though the charges of 
murder may be legally tried together under 
S. 234, Cr. P. C., it is undesirable to lump 
together two separate offences of murder under 
the one head of charge. Emperor v. Afsaruddi 
Nassraddi. 40 Cr, L. J. 290 : 

179 I. C. 910 : 67 C. L. J. 580 : 
42 C. W. N. 1235 : 11 R. C. 632 : 

A. I. R. 1939 Cal. 32. 

Joint trial— Offence under S. 302 and 

Ss. 302, 34. 

An accused can be charged, in the same 
trial, with an offence under S. 302 as also 
an offence under S. 302 read with S. 34. 
Emperor v. Nogendra Nath Sen Gupta. 

16 Cr. L. J. 576 : 
30 I. C. 128 : 21 C. L. J. 396 ; 
19 C. W. N. 923 : A. I. R. 1916 Cal. 524. 

Joint trial — Prosecution alleging associa- 
tion and community of purpose— Joint trial, 
legality of. 

Where the prosecution case alleges association 
and comrnunity of purpose among the accused, 
their joint trial is permissible and this would 
not be affected although in the result it is 
found that there was no such common .purpose. 
For S. 239, Cr. P. C., it is enough if the 
different offences are committed in the course 
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direct evidence could be obtained on such 
matters. The attention of the Jury was drawn 
to the position that there was, on the evidence, 
no question of exceeding the right of private 
defence and also of presence of grave and 
sudden provocation : Held, that there was 
neither misdirection nor non-direction which 
could result in prejudice to the accused or mis- 
carriage of justice. Emperor v. Durga Charan 
Singh. 39 Cr. L. J. 308 : 

173 I. C. 475 : 10 R. C. 524 : 

41 C. W. N. 1312: 

A. 1. R. 1938 Cal. 6. 

Jury—Misdircclion. 

In a trial for rioting, it is one thing to say 
that the common object was to get posses- 
sion of the disputed land, and it is quite 
another thing to say that the common object was 
to beat apparently for the mere pleasure of 
beating. It is quite wrong to include those 
two contradictory cases at the same trial 
even more so in one charge. Consequently, 
where the Judge tells the Jury that in the 
event of the prosecution failing to establish 
the case with which they came into Court 
or in the event of the Jury being unable 
to, come to a decision on the real point at 
issue between the parties, they were to 
consider the possibility as to the existence 
of another common object merely because 
certain persons were injured and weapons 
used. Such a procedure is wrong and 
the Judge ought to strike it out of the 
charge. Alkasnlla v. Emperor. 

38 Cr. L. J. 68 : 
165 I. C. 666 : 9 R. C. 444 : 

40 C. W. N. 1409 : 
A. I. R. 1936 Cal. 429. 

Jury — M isdireclion . 

Where in a case under S. 397, Penal Code, 
the Judge in his charge drew the attention 
of the Jury that it was necessary for them 
to find that the accused were armed with 
ariivals, but that portion of his charge in 
which he pointed this out to the Jury 
was separated by a considerable time from 
that portion of his charge in which he 
referred to the discrepancies with regard 
to the accused’s being armed with a 
stick or an aruval : Held, that the charge 
did not amount to misdirection prejudicing the 
accused. In re : Thevar Servai. 

39 Cr, L. J. 323 : 

173 I. C. 450 : 10 R. M. 587 : 

1938 M. W. N. 215 : 

A. I. R. 1938 Mad. 477. 

J ttry — Misdirection — What is. 

In the course of his address to the Jury, 
the Judge said : “Nevertheless if you find 
that the defence case is a false one, it is 
certainly an element in favour of the pro- 
secution and against the accused. The falsity 
of the defence case may have the effect of 
confirming you in your belief that the pro- 
secution story Ms true : Held, that those 
words or sentiments of this kind ought not 
to be used to a Jury. But it is of para- 
mount necessity that if such language is 
emp ojed, it should always be accompanied 


by tbe legal caution that the onus of 
proving explicit guilt is upon the pro- 
secution and the prosecution alone. Sarat 
Chandra Ciiakravarty v. Emperor. 

38 Cr. L. J. 931 : 

170 I. C. 519 : 65 C. L. J. 83 : 

10 R. C. 151 : A. I. R. 1937 Cal. 463. 

Jury — Misdirection. 

Where in a case which did not depend 
upon expert evidence, the Judge told the 
Jury that the true rule is that no man can 
be convicted of giving false evidence except 
on proof of facts which, if accepted as true, 
show not merely that it is incredible but that 
it is impossible that the statements of the accus- 
ed party made on oath can be true, without 
explaining how far this dictum was applicable 
to the evidence then before the Jury : Held, 
that there was a misdirection. Government of 
Bengal v. Sanliram Mandal. 

32 Cr. L. J. 10 ; 

127 I. C. 657 : 58 Cal. 96 : 

I. R. 1930 Cal. 865 : 

A. I. R. 1930 Cal. 370. 


Jury—Miseonduct. 

Question of misconduct is within discretion 
of Judge to determine — Decision of JudgeJ is 
not open to review— Judge may discharge Jury 
after verdict. Nagen Kundu v. Emperor. 

35 Cr. L. J. 941 
149 I. C. 345 : 61 Cal. 498 
38 C.W. N. 501 
59 C. L. J. 516 : 6 R. C. 565 
A. I.R. 1934 Cal. 428. 

-Jury— Murder by poisoning—Duty of 


lourt. 

There is no doubt that in all cases of murder 
y poisoning, the only way in which the case 
f an accused can be successfully placed 
efore the Jury so that they are in an un- 
ssailable position to give their opinion one 
av or the other, is by the most inmute 
nalysis of the whole of the evidence in the 
ase. Akabbar Mandal v. ^mpero^^ ^ ^ 

172 I. C. 891 : 10 R. C. 461 : 
I. L. R. 1937 2 Cal. 315 : 
A. I. R. 1937 Cal. 756. 

Jury— Non-direction, 

S|„g^ve.dic.. 

.he Km,,. ^ ^ 209 ; 1933 A. L. J. lOM : 

38 L. W. 635 : 66 M. 216 P. C. : 


Jury— Non-direction. 

Omission to direct that burden of proof is on 
Crown, vitiates verdict. Basil Ranger Lawrence 
V. The King. 

34 Cr. L.J. 886: 
145 I C, 209 : 1933 A. L. J. 1015 : 
38I..W.635:«^M.L.^yWP-C.j; 
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Judgment. 

Trial Courts are expected to record finding 
with definiteness and precision and not to in- 
dulge in airy generalities. Dhum Bahadur v. 
HoH Lai. 35 Cr. L. J. 1289 ; 

151 1. C. 350 : 7 R. A. 139 ; 
3 A. W. R. 564 : A. I. R. 1934 All. 714. 

J udgment. 

WTiere a Magistrate in convicting an accused 
remarks in the judgment: “ his appearance and 
the manner of his speech are such that I have 
no doubt he committed the offence ”, it is 
quite sufficient to condemn the whole judgment. 
Ghulam Mohammad v. Emperor. 

23 Cr. L. J. 161 : 
65 I. C. 625. 

J udgment. 

Where after the other members of the Bench 
bad left the Court premises, the Presiding 
Officer prepared the judgment and delivered 
it and other members had no opportunity to 
express either consent or dissent from the 
reasons given : Held, that the judgment was 
not a proper judgment. Sreeram Ramakoitiah 
V. Clintalapudi Subba Rao. 29 Cr. L. J. 973 : 

112 I. C. 61 .■28L. W. 498: 

' 55 M. L. J. 576 : 1928 M. W. N. 785 : 
52 Mad. 237 : A. I. R. 1928 Mad. 1172. 

Judgment— Contents of. 

A judgment is not required to be a resume or 
reproduction of all the evidence on record ; a 
Court is entitled to and should select such im- 
portant evidence as it considers necessary to 
support a decision on material points arising 
for consideration. Jilendra Nath Gupta v. Em- 
peror. (S. B.) 38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 ; 
A. I. R. 1937 Cal. 99. 
—Judgment — Libellous remarks. 

Libellous remarks in judgment against person 
without opportunity to explain — Care to be 
taken by Judicial Officers in making them. 
Teiumal Naraindas v. Emperor. 

34 Cr. L. J. 367 : 
142 I. C. 587 : 27 S. L. R. 13 : 
I. R. 1933 Sind 105 : A. I. R. 1933 Sind 91. 

Judgment — Mode of delivery. 

The judgment of a Criminal Court must be 
delivered in open Court when the Court is sit- 
ting. Although the mere delivery of a judg- 
ment may be left to the Presiding Officer by 
the other members of the Bench, they must 
be aware of what the judgment contains and, 
therefore, they must approve of the whole of 
the judgment if a judgment is written, and if 
no judgment is written, the requirements of 
S. 203, Cr. P. C. must be complied with. Sreeram 
Ramakotliah v. Chintalapudi Subba Rao. 

29 Cr. L. J. 973 : 
112 I, C. 61 : 28 L. W. 498 : 
55 M. L. J. 576 : 1928 M. W. N. 785 : 
52 Mad. 237 : A. I. R. 1928 Mad. 1172. 

Judgment of not guilty— Effect. 

It would be a very dangerous principle to 
adopt to regard a judgment of not guilty as 
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not fully establishing the innocence of the 
person to whom it relates. Dodraj Mahion v. 
Emperor. 36 Cr. L. J. 416 : 

153 I, C. 767 •• 7 R. P. 383 : 

A. I. R. 1934 Pat. 505. 

Jtidgment — Requirements of. 

In Criminal trials, it is the duty of the Court 
to give a judicial finding with reference to 
the case of each individual accused, and the 
evidence adduced on behalf of the accused 
in support of their case must also be carefully 
and fully considered. It is not expected 
that the Court would come to a conclusion 
in favour of the defence in every case but 
justice must appear to be done to the accused, 
as well as in fact, it must be done to the 
accused. Mewalal Singh v. Emperor. 

39 Cr. L. J. 221 .- 
172 I. C. 933 : 18 P. L. T. 869 : 
10 R. P. 368 : 4 B. R. 202 : 
A. I. R. 1938 Pat. 31. 

Judgment — Requirements of. 

It is the duty of an Appellate Criminal Court 
to show by its judgment that it has duly 
weighed and examined the evidence against 
the accused, has appreciated the points both 
for, and against him, and has brought a 
judicial mind to bear upon the case. Its 
findings must be supported by reasons, how- 
ever brief they may be. Bansi Dhar v. 
Emperor. 18 Cr. L. T. 649 ; 

40 I. C.297 :4 0. L.J. 141 : 
A. I. R. 1917 Oudb 113. 
Judgment— Signing of. 

One of the Magistrates not present on all 

hearings but only on the date when judgment 
was delivered — Signing judgment— Failure of 
justice cannot be said to have taken place. 
Emperor v. Jafar Khan. 36 Cr. L. J. 907 : 

156 I. C. 101 : 1935 A. L. J. 969 : 
7 R. A. 1056 : A. I. R. 1935 All. 814. 

Judgment, signing of. 

The judgment of the Bench of Magistrates 
ought to be signed by all the members of 
the Bench. Where, however, all the members 
of the Bench sign the register in which the 
sentence is embodied and agree in the judg- 
ment, their omission to comply with the 

technical requirements of the law as to the 
signing of it is nothing more than an irregula- 
rity. In re : T. M. A. Nathan. 

31 Cr. L. J. 715 : 
124 I. C. 501 :57M. L.J.763 : 
30 L. W. 883 : 53 Mad. 165 : 
1930 M. W. N. 78 : A. I. R. 1930 Mad. 187. 

Judicial proceedings — Duty of Oflcers 

—Practice. 

When a matter has reached a judicial stage, 
the executive officers should be eareful to see 
that judicial proceedings are condueted in 
such a manner as not to shake in the least 
the confidence of the public. In the matter 
of : Narendra Nath Jha v. Emperor. 

39 Cr. L. J. 811 : 
176 I. C. 849 : 19 P. L. T. 542 : 
4 B. R. 767 : 11 R. P. 116 ; 
A. I. R. 1938 Pat. 533. 
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to omit delivering a serious caution to the 
jury -with regard to accepting the uneorroborated 
evidence of a woman to support a sexual charge 
against an aceused person. The way the rule 
has developed now is that the presiding Judge 
should tell the jury that they ought to 
scrutinise the uncorroborated evidence of the 
woman or girl with the greatest possible care, 
because it has been found by experience 
extending over many years that it is often 
dangerous that a man should be convicted on 
such uncorroborated testimony. Sikandar 
Mian v. Emperor. 39 Cr. L. J. 371 : 

173 I. C. 881 : 41 C. W. N. 641 : 

I. L. R. (1937) 2 Cal. 345 : 

10 R. C. 594 : A. I. R. 1937 Cal. 321. 

-Jury — Stolen goods in possession of ac- 


cused— Presumption— Rebultal— Jury, charge to 
— Misdirection. 

In a case where the evidence of the guilt of 
an accused as a thief or dacoit rests upon dis- 
covery of stolen property from his possession 
and which is tried by the Jury, the proper 
course is to direct that the Jury are entitled 
to take the explanation offered by the accused 
of his possession. It is not the law that if the 
prosecution succeeds in proving possession by 
the accused of recently stolen goods, it is his 
duty to prove his innocence, and that the 
presumption raised of his guilt cannot be 
rebutted by mere denial. Such a statement of 
the law laid down by a Judge in his charge to 
the Jury amounts to a misdirection which 
vitiates the charge. -K^aSaiutfav. Emperor. 

26 Or* L» X5oZ * 
90 I. C, 542 ; 42 C. L. J. 212 : 53 Cal. 157 : 

A. I. R. 1925 Cal. 1241. 

-Jury— Verdict. 


Verdict ns to valuation on evidence -Ques- 
ion to be considered is whether Jury had 
Evidence before them for their verdict. Mount 
koyal Assurance Co. v. Comeron Lumber Co., 
f.j 151 1. C. oliu : 

• 40 L. W. 180 : 7 R. P. C. 77 : 

A. I. R. 1934 P. C. 196. 

^jury— Verdict of ‘ not guilty ’—Judge 
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under S. 209, Cr. P. C. is trial by Jury. Jognemar 
Ghosc V. Emperor. 38 Cr. L. J. 212 

166 I. C. 418 : 40 C. W. N. 1186 
9 R. C. 520 : 1. L. R. 1937 1 Cal. 306 
65 C. L. J. 351 ; A. I. R. 1936 Cal. 527. 

-Jury— Warning that conviction cannot 


convicting mithovi assigning reasons— Legality 
Absence of notification directing trial by Jury tn 
such cases. 

The accused were charged with offences punish- 
able under Ss. 395 and 399, Penal Code. They 
were further charged with a conspiracy to com- 
mit both those offences. The Jury brought in 
a unanimous verdict of ‘ not guilty The 
Judge acquitted all the accused persons of the 
main charges and then proceeded to convict 
them of an offence punishable under S. 395 
read with S. 120-B, holding ) that the Jury were 
assessors and that he was entitled to take a 
contrary view. It was contended that the 
trial was with Jury and not with assessors and 
the Judge had no jurisdiction to convict them 
in the face of the verdict of acquittal: Held, 
that in the absence of a notiheation of the 
^cal Government directing that such an offence 
U triable by Jury, the triai was not vitiated in 
view of the fact that the normal procedure 


he based on uncorroborated testimony of accom- 
plice — Necessity of. 

Where there is a Jury, the Judge should warn 
the Jury of the dinger of convicting a prisoner 
on the uncorroborated testimony of an accom- 
plice or accomplices and may, if he chooses, 
advise them not to convict, but he may point 
out to them that it is within their legal prov- 
ince to convict if they believe his testimony. 
Nga Aung Pe v. Emperor. 38 Cr. L. J. 785 ; 

169 I. C. 70S ; 1937 Rang. 110 : 

10 R. Rang. 19 : A. I. R. 1937 Rang. 209. 

Jury irial-Misdireclion. 

A Judge’s omission to draw the attention of 
the Jury to the failure to put in evidence an 
Inquest Report, when that is material for the 
case, and his omission to mention the existence 
of enmity between the accused and the prose- 
cution witnesses when there is clear evidence 
to support it, are misdirections which vitiate 
the conviction. In rc : SennimalaiGoundan. 

16 Cr. L. J. 717 ; 

301. C. 1005: 2 L. W. 933 : 
A. I. R. 1916 Mad. 762. 

-Jury trial— Unanimous verdict— 


Reference. 

Mur ler — Accused found guilty by unanimous 
verdit of jury— Sessions Judge disagreeing and 
making reference -Accused is to be kept in 
custody pending final decision of High 
Court. Emperor v. Renat Pramanik. 

T? > 36 Cr. Lr. J. ! 

it;6 T C 481 : 39 C. W. N. 954 : 62 Cal. 900 : 

156 I. C. 481 ^ J ^ 1935 Cal. 407. 

-Legal practitioner, mhen not to appear 


in case. 

Gentlemen of the Bar should not appear 
in cLe in which they may have to give 
evidence or in which their personal interests 
Se concerned. G/mdiaffy v. ^ ^ 

81 1. C. 59 ; 18 S. L. R. 30 : 
A. I. R. 1925 Sind 99. 

Local enquiry by Magistrate fw 

obtaining information not appearing from 
evidence, legality of. 

Where a Magistrate made a local enquiry 
Jd tLt, not for tho 

understanding the evidence only but tor tne 
pu?pS of obtaining information which did 

Sr.pp.a. fry tto 

MagSe mfde ’himself a 

case and the procedure was quite irregular 

and the trial ‘mnsequently, Vitiated 

Emperor v. 279 ; 

m r n 567m 
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J urisdicHon. 

Magistrates should not usurp jurisdiction 
that they have not got. Shambhooram v. 
Emperor. 37 Cr. L. J. 80 : 

159 I. C. 271 : 8 R. S. 79 : 
A. I. R, 1935 Sind 221. 

Jurisdiclion — Offence committed in 

past — Courts are not precluded from dealing on 
merits. 

If the offence has been committed with im- 
punity on any number of occasions in the 
past, that is no reason why when it is detect- 
ed and brought before a Court, it should not 
be dealt with on its own merits. Emperor v. 
Sultan Mahmud. 40 Cr. L. J. 910 : 

184 1. C. 318 : 41 P. L. R. 432 : 
I. L. R. 1939 Lah. 119 : 12 R. L. 203 : 

A. 1. R. 1939 Lah. 340. 

Jurisdiclion — Offence of misappropria- 
tion of partnership funds. 

A case of misappropriation of partnership 
funds cannot be tried by a Court within 
whose jurisdiction the accused is not bound 
to submit accounts or to pay profits to the 
complainant. Behari Lai v. Gangadin. 

27 Cr. L. J. 1104 : 
97 I. C. 368 : A. I. R. 1927 All. 69. 

— JuTisdiclion — Trial by Magistrate of 

lesser offence when graver offence beyond juris- 
diction is disclosed, validity— Objection by accused 
—Interference — Revision. 

Where, in a trial of an offence, a Magistrate 
entirely overlooks some facts which would 
carry the case beyond his jurisdiction and 
tries the accused for a lesser offence, he is 
not held to have acted without jurisdiction. 
The question whether he has or has not 
entirely overlooked the circumstances is one 
of fact. If, on the other hand, he does not 
overlook the circumstances, but, after bis 
attention has been drawn to it, he deliberate- 
ly ignores it, his proceedings would be im- 
proper though not void. When the accused 
has himself objected to the jurisdiction, the 
High Court would feel itself bound to inter- 
fere. No Tribunal can properly clutch juris- 
diction by intentionally ignoring facts of 
aggravation which make an offence really 
cognizable only by a higher Tribunal. Kattuva 
Rowther v. Suppan Asari. 28 Cr. L. J. 164 ; 

99 I. C. 596 ; 25 L. W. 86 : 
A. 1, R. 1927 Mad. 307. 

Jurisdiction of British Indian Courts. 

A person abroad may, by the employment as 
well of a conscious as of an unconscious 
agent, render himself amenable to the law of 
British Courts or British Indian Courts when 
he comes within the jurisdiction of such 
Courts. Gokaldas Amarsee v. Emperor. 

35 Cr. L. J. 585 : 
148 I. C. 135 (2) : 27 S. L. R. 392 : 

6 R. S. 180 : A. I. R. 1933 Sind 333. 

^Jury — Admission of evidence of similar 

offence — Duty of Judge. 

Where a Judge admits evidence to the effect 
that the accused had attempted to commit 
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similar offences against the complainant as 
I well as others, it is the duty of the Judge to 
I explain most carefully to the Jury that they 
are not entitled to take it that the accused 
had committed the offence charged because 
they had previously been found to have 
[ attempted to commit similar offences. Azimaddy 
\ V. Emperor. 28 Cr. L. J. 99 : 

99 I. C. 227 : 44 C. L. J. 253 : 

54 Cal. 237 : A. I. R. 1927 Cal. 17. 

Jury — Attack by armed men on unarmed 

men — Death of some — Direction to jury to con- 
sider accused’s cases under Ss. 304, 109, Penal 
Code — Misdirection . 

IVhere on a property dispute, there was an 
armed attack against unarmed men, ^resulting 
in death of some person and at the trial 
instead of directing trial for murder, the 
Judge directed the Jury that the cases should 
be considered firstly under the aspect that 
they are guilty of crimes under S. 304 read 
with S. 149 : Held, that there was a mis- 
direction and nothing more puzzling to the 
Jury could be imagined. Sahedali Mirdha v. 
Emperor. 38 Cr. L. J. 1067 ; 

171 I. C. 269 : 10 R. C. 258 : 

I. L. R. 1937 2 Cal. 308 : 

A. 1. R. 1937 Cal. 309. 

Jury — Criminal breach of trust— Jury 

should bear in mind difference between civil and 
criminal liability. 

In dealing with a case of criminal breach of 
trust, the Jury should bear in rnind the differ- 
ence between civil and criminal liability. 
Rex v. V. Krishnan. 41 Cr. L. J. 824 : 

190 I. C. 123 *. 1939 M. W. N. 1213 ; 

13 R. M. 386 : A. I. R. 1940 Mad. 329. 

Jury— Charge — Amendment of common 

object, when amounts to alternative charge— Omis- 
sion to find from Jury as to common object— 
Legality of trial. 

In the original charge drawn up against the 
accused for being members of an unlawful 
assembly, the conunon object was stated to be 
to loot the paddy crops lying in a kalihun 
for division under S. 69, Bengal Tenancy Act. 
After examining some witnesses for the pro- 
secution, the Sessions Judge made an addition 
to the charge with the words ‘ and to assault 
the landlord’s man and others : Held, that 
the addition of the words did not constitute 
an alternative charge and there was no duty 
on the part of the Judge to find from the 
Jury on which common object they were 
depending. Nathuni Nonia v. Emperor. 

29Cr.L.J.626; 

109 I. C. 898 : 6 Pat. 572 : 

A. I. R. 1928 Pat. 139. 


Jury, discharge of— Verdict after dis- 

irge — Conviction. 

/here the Jury gives a verdict after they 
; discharged, the verdict is not competent 
d a conviction based on such verdict is 
one and must be set aside. WanenDucanc 
xith V. The King. 151 1. C. 529 (2) P- C. 

7 R. P. C. 66 (1) : 40 L. W- 419 
1934 A. L. J. 1000 ; 36 P. L. R. 247 
4 A. W. R. 1152 : 1934 M. W, N. 1020 
A.I.R. 1934 P.C. 227(1). 
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accused, and ought never to be included. 
Dwarka Nath Varma v. Emperor. 

34 Cr. L. J. 322 : 
142 I. C. 335 : 37 L. W. 584 : 

64 M. L. J. 466 : 10 O. W. N. 522 : 

1933 M. W. N. 409; 
37 C. W. N. 514 : 57 C. L. J. 177 : 
14 P. L. T. 305 : 1933 A. L. J. 645 : 

35 Bom. L. R. 507: 
I. R. 1933 P. C. 65 P. C. : 
A. I. R. 1933 P. C. 124. 

Miscellaneous. 

Articles of same kind seized — Court should 
give exhibit numbers to articles identified. 
A. R. Rajalingam v. Emperor. 

35 Cr. L. J. 994 : 
149 1. C. 31 : 6 R. Rang. 300 : 

A. I. R. 1934 Rang. 80. 

Miscellaneous — Case under S. 379, Penal 

Code — Property seized— After investigation case 
referred as of civil nature. 

In a case under S. 379, I. P. C., against 
five persons in respect of articles used in 
cultivation, the Police seized the property, 
and after investigation, referred the case as 
one of civil nature. The Magistrate struck off 
the case from the Police file but on the re- 
commendation of the station house officer, 
ordered that the property be returned to the 
complainant : Held, that the subsequent order 
was wrong and the property had to be re- 
turned to the persons from whom it was 
seized. In re : Paidi Subbayya. 

41Cr.L.J. 203: 
185 I. C. 440 (1) : 1939 M. W. N. 739 (2) : 
12 R. M. 573 : A. I. R. 1939 Mad. 905. 

Miscellaneous —Charge — Each witness 

deposing about instances concerning himself — 
Number of charges extending over three months 
gathered together in same trial— Accused not pre- 
judiced. 

In a trial under the U. P. Sugarcane Rules, 
each of the prosecution witnesses gave evi- 
dence about the particular instances with 
which he himself was concerned and a num- 
ber of what should have been separate charges 
were gathered together in one case ; Held, 
that it could not be said that the accused 
found it difficult to meet the various charges 
and that no real failure of justice had occurred, 
although there might have been irregularities 
in the trial. Raghubar Dayal v. Emperor. 

37 Cr. L. J. 782 ; 
163 I. C. 250 : 1936 A. L. J. 60 ; 
8 R. A. 926 : 1936 A. W, R. 163 ; 

A. I. R. 1936 All. 370. 


Miscellaneous — Civil Court doing every- 
thing to obtain possession — Assistance of Criminal 
Court. 


A complainant who has exhausted the re 
Court in obtaining possession 
assistance from the Crimina 
'-ourts. Emperor v. Amru. 37 Cr. L.J . 720 
162 I. C. 813 : 18 N. L. J. 307 

8 R. N. 28 

Miscellaneous— Compounding of offenc 
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— Magistrate should use his own discretion after 
hearing parties in open Court. 

Allowing a case to be compounded is a judi- 
cial act and any argument whether composi- 
tion should be allowed or not, must be 
addressed to the Magistrate in open Court 
either by the prosecuting Counsel or the pro- 
secuting Inspector on behalf of the Crown or 
by those who desire the composition. Where 
the prosecution protests against the proposed 
compromise in open Court and if the Jlagis- 
trate comes to a decision after hearing both 
sides, there would be no objection to a con- 
sidered order, but to pass an order setting 
out his opinion that the offence was a minor 
one and would clearly be compoundable but 
refusing to allow permission to eompound on 
a statement made by the District Superin- 
tendent of Police which the Magistrate is not 
, certain that he believes, is to exercise no dis- 
cretion whatever and to shirk his responsi- 
bilities as a Magistrate. In re : Harprashad. 

39 Cr. L. J. 120 : 
172 I. C. 352 : 10 R. N. 196 (2) ; 

A. I. R. 1938 Nag. 39. 

Miscellaneous. 

Conviction or acquittal depends upon the 
credibility of the witnesses as assessed by the 
Court and not on the question whether their 
presence on the scene of the alleged offence 
was in accordance with a particular legal pro- 
cedure. The failure to comply with the pro- 
visions regulating searches may cast doubt 
upon the bona fides of the officers conducting 
the search. But when once the evidence has 
been believed, it is obviously no defence to 
say that the evidence was obtained in an 
irregular manner. Bonomali Bhaltacharjee y. 
Emperor. 41 Cr. L. J. 316 : 

186 I. C. 471 : 1. L. R. 1939 Cal. 210 : 
12 R. C. 499 : A. I. R. 1940 Cal. 85. 

Miscellaneous — Court evolving new 

theory. 

A Court is not justified in evolving a new 
theory different from the one put forward 
either by the prosecution or by the defence. 
Harphul v. Emperor. 28 Cr. L. J. 405 : 

101 1. C. 181 : 28 P. L. R. 215 : 
A. I. R. 1927 Lah. 728. 

— — Miscellaneous. 

Custom of implicating relatives of suspected 
murderers referred to. Sanwal v. Emperor. 

33 Cr. L. J. 744 : 
139 I. C. 128 : 33 P. L. R. 475 : 

I. R. 1932 Lah. 563 ; 
A. I. R. 1932 Lah. 424. 

Miscellaneous. 

Dacoity case —Accused recently wounded and 
unable to give satisfactory explanation of in- 
jury — No adverse inference arises . Mir Sahib 
Khan v. Emperor. 35 Cr. L. J. 860 ; 

148 I. C. 760 : 6 R. Pesh. 54 ; 
A. I. R. 1934 Pesh. 53. 

Miscellaneous — Decision of case on 

special oath of complainant, legality of. 

It is entirely illegal to decide a criminal 
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Jury — Empanelling oj — Making up 

deficiency — Kequinlion of persons from outside — 
Legality of— Re-trial. 

: Requisition of persons from outside the 
Court to make up the deficiency in the number 
of jurors to be empanelled is not proper, and as 
this is an irregularity which affects the consti- 
tution of the Court, there must be a re-trial. 
If the Court has to make up defleieney of 
. jurors, he is to select persons actually present 
in Court whom he considers suitable. If the 
Court is unable to do this, the only other course 
is to postpone tbe trial and summon another 
jury. Suba v. Emperor. 38 Cr. L. J. 870 : 

170 I. C. 237 : 1. L. R. 1937 2 Cal. 482 : 

10 R. C. 123 : A. I. H. 1937 Cal. 389. 

Jury — Index— Index containing notes 

embodying statements, notes, whether can be 
placed before jury. 

'Where the notes in the index embody state- 
ments regarding things said to have happened 
at the various points referred to, such notes 
are not properly to be put before the jury and 
wheire the index contains such objectionable 
material, the better course is to have a fresh 
index prepared with the objectionable material 
eliminated. Emperor v. Mayadhar Polhal. 

40 Cr. L. J. 625 : 

181 1. C. 1001 ; 20 P. L. T. 420 ; 

5 B. R. 706 ; 11 R. P. 653 : 

18 Pat. 450 : A. I. R. 1939 Pat. 577. 

Jury — Jury and distinction — Assessors 

—Distinction. 

The fundamental conception underlying all 
jury trials is that the jury are there actually to 
try the case and not merely to aid the Judge 
in arriving at a conclusion. They are invested 
with a special status and given special powers, 
and the ultimate responsibility for all decisions 
within their sphere is meant to be tiieirs and 
theirs alone. No charge is delivered to the 
• assessors ; on the contrary, the Judge is given a 
discretion to " sum mp” the evidence for the 
prosecution and the defence or not as he thinks 
fit. He has not got anything like the same 
freedom of action in a jury trial. If he agrees 
with the verdict, then of course, no difficulty 
; arises, but if he disagrees, then his hands are i 
very considerably tied. In the first place, he 
has no powers of acquittal or conviction or 
even of ordering a fresh trial. He can only 
“ submit the case” to the High Court. But 
even this he cannot do merely because he dis- 
agrees. He has to be “ clearly of opinion that 
it is necessary for the ends of justice” to submit 
the case. Dattalraya Sadashiv Karve v. 
Emperor. 41 Cr. L. J. 289 : 

186 I. C. 402 : 1. L. R. 1940 Nag. 394 : 

12 R. N. 204 : A. I. R, 1940 Nag. 17. 

Jury — Interference with verdict. 

Powers of interference with the verdict of the 
Jury are strictlj’ limited and can only arise if 
the accused succeed in showing that there are j 
misdirections in the learned Judge's charge to 
the Jury. Mohi-ud-Din v. Emperor. 

32 Cr. L. J. 455 : 

129 1. C. 834 : I. R. 1931 Cal. 274 ; 

51 C. L. J. 352 : A. I. R. 1930 Cal. 437. 
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Jury-— Juror unable to understand 

language of evidence — Conviction, illegal. 

'Where a juror has been empanelled and has 
joined in a verdict of guilty but he could not 
understand the language in which the evidence 
was given, such inability is a good ground for 
objection under the law of India and the con- 
' vietion will be set aside. Alexander Kennedy 
V. The King. 38 Cr. L. J. 503 : 

168 I. C. 67 ; 1937 M. 'W. N. 385 : 

9 R. P. C. 225 : 46 L. W. 125 : 

42 C. W. N. 1 P. C. : A. I. R. 1937 P. C. 108. 

Jury — Misdirection. 

If the defence relies upon certain omissions 
made by witnesses either before the Police or 
before the Magistrate, the best course is to 
draw the attention of the Jury to those 
alleged omissions and then if, in the opinion 
of the Judge, the omissions are of no conse- 
quence and were possibly due to certain 
circumstances, it will be quite open to him to 
place them before the jury and then leave them 
to decide whether those omissions considered 
in the light of the circumstances placed before 
them are of such consequence as to discredit 
the testimony of the witnesses in Court. General 
observations devoid of facts in the charge to the 
jury are likely at some occasions to create an 
impression in the mind of the jury that every 
omission in every case is of no consequence 
whatsoever. Bulak Gopc v. Emperor. 

40 Cr. L. J. 34 : 
178 I. C. 354 : 11 R. P. 248 : 

I 5 B. R. 88 ; A. I. R. 1938 Pat. 575. 

Jury — Material for successful challenge 

not made for excusable reasons — Adverse verdict, 
if should be set aside. 

There is nothing in the decision of the Board in 
lias Behari Lai v. King-Emperor. 60 I. A. 354 
to warrant the wide proposition that in every 
case in which there was material for a suc- 
cessful challenge and it was not made for 
excusable reasons, an adverse verdict should 
be set aside. Such a proposition is ill- 
founded and is contrary to the well settled 
principles laid down by the Board with regard 
to its intervention in criminal matters. 
Alexander Kennedy v. The King. 

38 Cr. L. J. 503 : 

168 I. C. 67 : 1937 M. 'W. N. 385 : 

9 R. P. C. 225 : 46 L. 'W. 125 : 

42 C. W. N. 1 : A. I. R. 1937 P. C. 108. 

Jury — Misdirection. 

In a case under S, 302, Penal Code, the 
Judge after placing before the Jury all the 
statements made by the accused at different 
times, none of which were inadmissible or 
irrelevant, placed .before them the evidence 
of witnesses referring to the discrepancies 
in their statements. He also referred to the 
nature of the injuries on the deceased and 
expressed the opinion that the deceased might 
have stood up before the assault. He also 
dealt with the questions of motive and 
intention and knowledge of the guilt and 
pointed out that the evidence on these 
matters was meagre but observed that no 
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Where while the -deceased and others were 
grazing their cattle on land in the ownership of 
the accused, the accused came with laihis and be- 
gan to drive the cattle away towards the pound, 
and on the deceased and his party rescuing 
the cattle, there was a lathi fight between the 
accused and the deceased and his partj', during 
which the deceased received fatal injuries ; 
Held, that although the accused had a right to 
drive the cattle that straj'ed into their land to 
the cattle pound, that right did not extend to 
the causing of the death of the deceased. But 
as it appeared that the deceased and his men'did 
attack the accused while the accused were not 
free from blame, in awarding sentences con- 
sideration may legitimately be given to that 
fact that they were really in the right at first 
and were performing a legitimate duty in taking 
the cattle of the deceased and others to the 
pound which had strayed into their land, 
although in doing so, they exceeded the right 
of private defence of person and property. 
Consequently the conviction for offences under 
Ss. 147 and 304, Penal Code, would stand but 
their sentences might be reduced. Shankar 
Bakhsh Singh v. Emperor. 37 Cr. L. J. 931 ; 

-164 I. C. 151 : 1936 O. L. R. 433 : 

9 R. O. 55 : 1936 O. W. N. 766 : 

A. I. R. 1937 Oudh 54. 

Miscellaneous — “ Same transaction". 

The I expression ' the same transaction’ has 
not been defined in the Cr. P. C., and it must 
depend on the facts of each particular case 
whether offences are to be regarded as forming 
parts of one and the same transaction. Abdur 
Rahim v. Emperor. 32 Cr. L. J. 611 : 

130 I. C. 796 : 12 P. L. T. 12 : 

I. R. 1931 Pat. 204 : A. I. R. 1931 Pat. 102. 

Miscellaneous — Sessions trial — Evi~ 

dence not produced in trying Court if can be 
produced in Sessions Court. 

The general effect of a consideration of 
Ss. 208 (1), (3), 209, 210, 211, 213, 216, 217, 219, 
286 and 540, Cr. P. C. is, that the prosecution 
is at liberty to examine witnesses in the 
Sessions Court which it has not produced in 
the Court of the Committing Magistrate but 
only those witnesses so examined in the Com- 
mitting Magistrate’s Court can be bound down 
to attend in the Sessions Court. The prosecution 
in the Sessions Court, if the witnesses are not 
examined in the Court of the Committing 
Magistrate, has to depend upon such witnesses 
being willing to give evidence without being 
bound down to appear, or upon being able to 
persuade the Court to act imder S. 540 and 
summon such a witness. Niamat v. Emperor. 

B.) 37 Cr. L. J. 742 : 

162 1. C. 976 ; 17 Lah. 176 : 

38 P. L. R. 421 ; 8 R. L. 985 : 

A. 1. R. 1936 Lah. 533. 

— Soldier killing another under illegal 
orders of superior, whether excused. 


^ the orders of r 

proneV ^2*® order is obviously im 
even soldier is not excusec 

Predi4menLfoT,“^? put in the awkwan 
lament of choosing whether he will risl 
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being shot by order of a Court Martial for not 
obeying the order, or being hanged by the Cri- 
minal Court for murder for obeying it. 
Obedience to an illegal order can only be used 
in mitigation of punishment. Chaman Lai v. 
Emperor. 41 Cr. L. J. 639 : 

188 1. C. 440 : 1. L. R. 1940 Lah. 521 : 
13 R. L. 41 : A. I. R. 1940 Lah. 210. 


-Miscellaneous — Subsequent trial of an- 
other aecused on same evidence whether barred — 
Circumstantial evidence. 

Because an accused has been either acquitted 
or convieted, there is nothing in law to prevent 
another aecused being subsequently tried and 
acquitted or convicted even if the decision in 
the second trial differs from that of the original 
trial on exactly the same evidence. It is 
probable that on exactly the same evidence 
two equallj’ competent Judges will arrive at 
the same conclusion but it is the duty of a 
Court to decide a case on the evidence before 
it without being influenced by the fact that 
another Court has, on the same evidence on a 
previous occasion, come to a certain conclu- 
sion. Awal Khan v. Emperor. 

37 Cr. L. J. 889: 

164 J. C. 145 : 9R. Pesh. 11 : 

A. I. R. 1936 Pesh. 152. 

-Miscellaneous — Test of similarity of 

v/io Af\ 


offence — Criminal Procedure Code — Ss. 403 (1) 
(iv), 236, 237, Scope of. 

Where a person beat another with a shoe in 
the presence of a Deputy Magistrate sitting in 
a judicial proceeding and was fined for con- 
tempt of Court by the said Magistrate under 
S. 228, Penal Code, and was subsequently 
charged on the same facts for an offence under 
S. 355, Penal Code and convicted by a Sub- 
Divisional Officer ; Held, that the second con- 
viction was not illegal inasmuch as the 
Magistrate had no cognisance of the offence 
under S. 355 yhen the accused was tried for 
contempt and was consequently not competent 
to try this offence within the meaning of 
S. 403, Cr. P. C. The words competent to try 
in S. 403, Cr. P. C., refer narrowly to the legal 
position of the Court at the time of the 
former trial in relation to the particular offence 
committed by the accused and not broadly 
to the jurisdiction of the Court in regard to 
the class of offence in general. Babu Lai 
Mahton v. Ram Saran Singh. 

30 Cr. L. J. 806 : 
117 I. C. 625 : 1. R. 1929 Pat. 433 ; 

A. I. R. 1930 Pat. 26. 

-Miscellaneous. 


The Court before whom a charge of bigamy 
»r the like is brought, must come to a decision 
m a point of law as regards the marriage. 
Imamuddin v. Emperor. 35 Cr. L. J. 1154 : 

150 I. C. 862 : 1934 O. L. R. 652 ; 
11 O. W. N. 950 ; 7 R. O. 70 : 
A. I. R. 1934 Oudh 388. 

Miscellaneous. . 

The law does not favour legal and strained 
intendments, when over-minute precision may 
confound legal certainty. Emperor v. Nabu._ 

26 Cr. L. J. 1554 : 
^ 90I. C.434; A. I. R. 1926Sindl. 
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Jury— One of Jurymen not entitled 

to sit— Legality of verdict — Re-trial, when 

ordered. 

Where one of the Jurymen is not entitled 
to sit in the Jury, the Court is not pro- 
perly constituted and the verdict of the Jury 
is a nullity. But the High Court will not 
order a re-trial even though the verdict of 
a Jury acquitting an accused is a nullity, if 
the verdict is in accordance with the facts of 
the case. Irfan v. Emperor. 

28 Cr, L. J. 874 : 

104 I. C. 714 : 46 C. L. J. 241 : 

A. I. R. 1927 Cal. 820. 

Jury— Opening address of Prosecution 

Counsel, scope of — Prosecution Counsel, duties 
of. 

It is a rule of universal application that in a 
criminal trial, Counsel* for the prosecution in 
opening the case to the Jury, can only state all 
that it is proposed or intended to prove in the 
case so that the Jury may see if there is any 
discrepancj' between the opening statements 
of Counsel and the evidence afterwards adduced 
in support of them and that it is w’holly 
improper for Counsel for the prosecution to 
open any matter to the Jury in respect whereof 
no evidence is intended to be or can be adduced 
at the trial. Counsel for the prosecution ought 
not to struggle to obtain a conviction but 
should regard themselves rather as ministers 
of justice assisting in its administration then 
as Advocates. Padam Prasad v. Emperor. 

30 Cr. L. J. 993 : 

119 I. C. 193 ; 30 C. L. J. 106 : 

33 C. W. N. 1121 : I. R. 1929 Cal. 753 : 

A. I. R. 1929 Cal. 617. 

Jury — Penal Code, Ss. 120-R, 326— Trial 

for murder — Conviction for conspiracy to commit 
offence under S, 326 —Absence of evidence of 
agreement — Judge not explaining implication of 
charge — Legality of conviction. 

The accused were put on their trial in con- 
nection with a murder. They were convicted 
of conspiracy to commit an offence punisliablc 
under S. .320, Penal Code, which was one of the 
many charges brought against them. The 
.Jury returned a verdict of ‘ not guilty ’ and on 
being asked by the .Judge if they had to add 
anything, they returned a verdict of ‘ guilty 
of conspiracy ’ by a bare majority; The .Judge 
never explained to the jury tlie implication of 
a conspiracy to commit an offence under 
S. 320, and he did not put the evidence before 
tlie .Jury at all with reference to this charge. 
The evidence did not prove a conspiracy to 
commit an offence under S. 320 ; field, that 
the conviction could not be upheld as there 
was never any evidence to support the parti- 
cular conspiracy of wliich tlie appellants liave 
been found guilty ; field, further that as the 
accused had a long and a protracted trial and the 
.Jury were not satisfied that the main charges 
relating to the actual assault were made out 
against them, a new trial slioiild not be ordered. 
Mohammad Shari ff Khan v. Emperor. 

38 Cr. L. J. 966 : 

170 I. C. 838 : 10 R. C. 203 : 

A. I. R. 1937 Cal. 458. 
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Jury— Presiding Judge, powers of— Refer- 
ence to High Court. 

The duty of deciding whether the verdict of 
the Jury shall be accepted or not, lies upo n the 
Judge who presides at the trial and upon him 
alone. If he decides that he ought not to 
make a reference, there is an end of the matter. 
The High Court cannot, in its revisional juris- 
diction, direct the Judge to make a reference 
to it. Afsar Shaikh v. Emperor. 

38 Cr. L. J. 1075 : 
171 1. C. 320 : 41 C. W.N. 1020 : 
10 R. C. 263 : 1. L. R. (1937) 2 Cal, 694 : 

A. I. R. 1937 Cal. 540. 

Jury— Prosecution’s failure to call 

material witness — Inference. 

Where the prosecution fails to call a material 
witness, this fact should be pointed out to tbe 
Jury and they should be left to draw their 
own conclusions from it. Tajali Mian v. Em- 
peror. 28 Cr. L. J. 843 ; 

104 I. C. 459 ; 9 P. L. T. 57 : 
I. L. T. 40 Pat. 50 ; 7 Pat. 50 : 
A. I. R. 1928 Pat. 31. 

Jury— Question of fact — Accused unable 

to explain circumstances against him — Inference 
to be drawn therefrom is a question of fact. 

In a murder case where an accused has failed 
to give any explanation of the suspicious 
circumstances against him, it is better to treat 
the circumstances as establishing a crime as 
a point of fact. Evidence of this nature would 
certainly in England be left to a Jury by a 
Judge. The question in each case is whether 
circumstantial evidence of this nature satisfies 
a Jury of the guilt of the accused under 
S. 302, Penal Code. The question is not one 
of law, Mangal Singh v. Emperor. 

38 Cr. L. J. 472 ; 
167 I. C. 861 : 17 Lab. 547 : 
38 P. L. R. 1018 : 9 R. L. 562 : 
A. I. R. 1937 Lah. 127. 

Jury— Re-trial— Grounds for. 

Where there is a sufficient material on which 
a .Jury could reasonably come to a conclusion 
that the accused were guilty, the mere fact that 
the Jury might reasonably come to a contrary 
conclusion is not a sufficient reason for the Court 
of the .Judicial Commissioner to take upon it- 
self the duty of acquitting them. It should 
order a re-trial when in its opinion there is 
sufficient evidence on record to justify the re- 
trial and it is in the interests of justice to make 
such an order. Shewaram Jelhanand Shivdasani 
V. Emperor. 41 Cr. L. J. 28 : 

184 I. C. 474 : 1940 Khr. 249-: 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

Jury— Sexual offences— Charge to Jury 

—Duly of Judge-Jury must be directed to scru- 
tinise uncorroborated evidence of woman. 

Charges brought against a man by one of the 
opposite sex, accusing the male of having com- 
mitted sexual offence, should be very carefully 
presented to the Jury, and as it has been 
pointed out both in England and in India, a 
rule has grown up that Judges when they 
charge Juries in cases of this kind, ought never 
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in fact been committed by a certain person. 
Biit where there is no adequate evidence, 
and on the evidence that is led, the Court 
entertains serious doubt as to the accused's 
complicity in the crime, the absence of any 
adequate motive for the crime becomes a 
matter of some importance. Mata Din v. 
Emperor. 38 Cr. L. J. 424 : 

167 I. C. 579 ; 1937 O. W. N. 291 : 
1937 O. L. R. 122 ; 9 R. O. 392 ; 
A. I. R. 1937 Oiidh 236. 

Motive. 

The absence of adequate motive 
is immaterial where the commission of the 
crime is clear. Nihar v. Emperor. 

144 I. C. 769 : 10 O. W. N. 642^^6 R. 0.^10 :* 
A. I. R. 1933 Oudh 299. 

Motive — Case of murder depending 

entirely on circumstaiHial evidence — Motive 
should be found out. 

A^Tiere the case entirely depends on 
circumstantial evidence, the failure of the. 
Judge to give a definite finding on the 
point of tile motive can be explained only 
on the ground that, he has failed to discover, 
from the evidence on record, any motive 
whatsoever on the part of the accused to 
have committed alleged diabolical murder. 
Parwati v. Emperor. 37 Cr. L. J. 821 : 

163 I. C. 319 ; 8 R. N. 307 . 
A.I.R. 1936 Nag. 88; 

Motive. 

Dictum. — When the prosecution are unable 
to prove satisfactorily the intention or 
knowledge of an accused person, they 
generally ascribe to him certain words which 
he is supposed to have spoken in order 
to supply the missing proof. Fatta v. 
Emperor. 32 Cr. L. J. 582 : 

130 I. C. 649 ; 31 P. L. R. 1004 : 
I. R. 1931 Lah. 329 : A. I. R. 1931 Lah. 63. 

Motive, duty of prosecution to prove. 

Though prosecution is not bound in every 
case to prove the motive for the crime, 
absence of any motive on the part of the 
accused is a factor which may be considered 
in determining his guilt. ‘ Hans Raj v. 
Emperor. 30 Cr. L. J. 478 : 

115 I. C. 464 : 10 L. L. J. 555 : 
30 P. L. R. 424 : 1. R. 1929 Lah. 389. 
Motive. 

Enmity is a double-edged weapon and 
what would be a reason for murder might 
also be reason .for fabricating a false case. 
Djja v. Emperor. 35 Cr. L. J. 299 : 

147 I. C. 41 : 10 O. W. N. 976 : 6 R. O. 220 : 

A. I. R. 1933 Oudh 457. 


Mofice, existence of — Effect. 

The existence of the motive does i 
necesearily lead to the conclusion t! 
persons having the same must have commiti 
the offence. It can also be the cause fo 
raise charge. Government Advocate, N.-W. F 
. Amir Hamza . 36 Cr. L. J. 4^ 

153 I. C. 35 : 7 R. Pesh. ' 
A. I. R. 1934 Pesh. 1 
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Motive — Failure to prove motive— 

Effect. 

The fact that the prosecution has not proved 
any sufficient motive for the commission of a 
crime is not a fatal defect in the prosecution 
case, and is not a sufficient reason for disbeliev- 
ing the eye-witnesses. Seioa Singh v. Emperor. 

31 Cr. L.J.1069: 
126 I. C. 573 ; A. I. R. 1930 Lah. 490. 

Motive — Ignorance of law. 

An accused person must be given the benefit 
of the assumption that he knows the law. 
The Crown cannot, therefore, impute ignorance 
of law as a motive. Public Prosecutor v. Pola- 
sanapalle Nagaraju. 32 Cr. L. J. 262 : 

129 I. C. 229 : 1930 M. W, N. 350 : 
59 M. L. J. 114 ; 32 L. W. 285 : 

I. R. 1931 Mad. 229 ; 
A I. R. 1931 Mad. 42. 

Motive — Importance of. 

The practice of beginning with the evidence 
of motive and assigning to that branch of the 
case an exaggerated importance deprecated. 
Emperor v. Mahomed Khabar. 

35 Cr. L.J.736 : 
148 I. C. 672 : 6 R. S. 196 : 
A. I. R. 1934 Sind 6. 

Motive. 

In a criminal trial, it is not the duty of the 
prosecution to prove an adequate motive in 
every case. Chaman Das v. Emperor. 

35 Cr.L.J.1283: 
151 1. C. 238:7 R. L. 113; 
A. I. R. 1934 Lah. 368. 


-Motive. 


It is not proper to consider first whether evid- 
ence establishes a motive for the crime. The 
proper course to adopt is to examine the 
evidence as to the commission of the crime. 
Dwarka v. Emperor. ' 

131 1. C. 439 ; 8 O. W. N. 107 : 

I. R. 1931 Oudh 199 ; 

A. I. R. 1931 Oudh 119. 

-Motive— Judging of. 


Motive for crime is a matter of guess on 
the part of those who do not take part in the 
offence, and what may appear insufficient to one 
may be a compelling spring of action for 
another, but it has to be judged by reasonable 
standards. Akbar Badr (fa) • 

177 I. C. 617 : 40 P. L. R- ; 
11 R. L. 339 : A. I. R- 1938 Lah. 594. 

Motive. , tc 

Mere motive cannot be considered as simcie 
evidence to show that a crime had been 

committed. Dila Ram v. Emperor. 

33 Cr. L. J. 501 : 

137 I. C. 681 : 33 

1. R. 1932 Lah. 349 : A. I. R. 1932 Lah. 193. 

-Motive. 


Offence proved bej’ond reasonable doubt 
Question of motive need not be coosiderea.^ 
Naresh Singh v. Emperor. 36 Cr. L. J. 5Zy : 

154 I. C. 691 ; 1935 O. W. N. 321 : 
7R. O, 484 : A. I. R. 1935 Oudh 265. 
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— Local inspection by Magistrate — 

Duty of M agistrale to give opportunity to parties 
to explain— Omission — Effect. 

A Magistrate is entitled to inspect a place 
in order to understand the evidence. But 
if he receives an impression which is in 
favour of one side or the other, he should 
give an opportunity to the side against 
which he forms an impression to explain 
away, if possible, the impression created in 
his mind fay the inspection. Jn re : Kadcr 
Batcha Sahib. 29 Cr. L. J. 539 : 

109 I. C. 363 : 1928 M. W. N. 69 : 
54 M. L. J. 442 : 27 L. W. 654 : 
A. I. R. 1928 Mad. 494. 

Local inspection. 

For the correct understanding of a case, the 
Court may visit the place of occurrence. 
Emperor v. Nagcndra Nath Sen Gupta. 

16 Cr. L. J. 576 : 
30 I. C. 128 : 21 C. L. J. 396 ; 

19 C. W. N. 923 : 
A. I. R. 1916 Cal. 524. 

Local inspection — Murder case. 

It is a commendable procedure on the part 
of the trying Judge to visit the spot on the 
conclusion of a murder case and to prepare a 
plan of the locality showing as to who arc the 
witnesses who live in close proximity to the 
house of the deceased. Mukta Prasad v. Empe- 
ror. 27 Cr. L. J. 577 : 

94 I. C. 193 : 13 O. L. J. 69. 

Local inspection, legality of. 

The law allows a trying Magistrate to make 
local inspection for the purpose of understand- 
ing the evidence. It does not limit the power 
of making such local inspection to a period 
subsequent to the commencement of the hear- 
ing of witnesses. All that is required is that the 
inspection should be limited to actual obser- 
vation and should not include the taking of 
depositions. It is, however, not competent to 
a trying Magistrate in the course of a local 
inspection to bring upon the record the 
statements of persons which the accused 
can have no chance of submitting to 
the test of cross-examination. Raghunandan 
Prasad v. Ramadhin Singh. 

19 Cr. L. J. 6 : 
42 I. C. 918 ; 2 P. L. W. 218 : 
A. I. R. 1918 Pat. 656. 

Local inspection — Procedure. 

It is not only not objectionable but in 
many cases, highly advisable that a Magis- 
trate trying a criminal case should himself 
inspect the scene of occurrence, in order to 
understand fully the bearing of the evidence 
given in Court ; but if he does so, he 
should be careful not to allow any one 
on cither side to say anything to him, 
which might prejudice his mind one way or 
another. Faqiray Lai v. Emperor. 

21 Cr. L. J. 166 : 
541. C. 774:6 0. L.J. 680: 
A. I. R. 1919 Oudh 97- 

Magistrate getting information of 

comnnission of oflfence — Procedure. 
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Where a Magistrate gets information of an 
offence, he should examine one or more 
complainants and take action under S. 202 
or, if he is taking action on his own 
knowledge, he should transfer the proceedings 
completely to the Court of a Subordinate 
Magistrate so that the Magistrate may 
proceed to inquiry or trial after recording 
the statement of the complainant. He can 
also make a report to the Police who 
can take action under S. 1C7 of the Code. 
Anand Beahri Lai v. Emperor. 

"XI 1* T T 0051 • 

126 I. C. 256 : 1930 A. L. J. 635 i 
A. I. R. 1930 All. 259. 

Magistrate not hearing all evidence — 

Conviction, legality of, 

A conviction is illegal if the Magistrate who 
signed the judgment did not hear all evidence. 
Alia Veerasvoami Reddi v. Gunisetty Venkata- 
swami. 39 Cr. L. J. 680 : 

175 I. C. 874 : 48 L. W. 149 ; 
11 R. M. 1 (1) : 1938 M. W. N. 591. 

Meaning oi— Pronouncement of judg- 
ment. 

The word trial as used in Cr. P. C. docs not 
include the pronouncing of judgment. Public 
Prosecutor, Madras v. Chokalingam Ambalam. 

30 Cr. L. J. 908 : 
118 I. C. 274 : 29 L. W. 108 ; 

1929 M. W. N. 60 : 
52 Mad. 355 : 56 M. L. J. 216 : 
I. R. 1929 Mad. 770 : 
A. I. R. 1929 Mad. 201. 

Medical evidence, use of. 

The medical evidence can only be used as 
corroborative of the charge and not the 
evidence of the charge. Muhammad Khan v. 
Emperor. 35 Cr. L. J. 961 : 

148 I. C. 1043 : 6 R. Pesh. 68 : 
A. 1. R. 1934 Pesh. 27. 

Miscellaneous. 

A Police enquiry is always regarded as 
a harassment, and anxiety to avoid it 
is not necessarily an indication of 
guilt. Emperor v. Azhar Mian. 

37 Cr. L. J. 559 : 
161 1. C. 939 (2) : 2 B. R. 396 : 
8 R. P. 498 : A. I. R. 1936 Pat. 425. 

Miscellaneous. 

A private complainant who leads evidence and 
tries to establish the guilt of the accused as a 
prosecutor is a party to the criminal proceeding. 
KanhaiyaLalv. Bhagvoan Das. 

26 Cr. L. J. 1485 : 
89 I. C. 1053 : 23 A. L. J. 956 : 
48 All. 60 ; A. I. R. 1926 All. 30. 

Miscellaneous. 

Allegations as to the opinion of the executive 
are quite out of place in a criminal informa- 
tion, likely to be very prejudicial to the 



3483 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


3484 


CRIMINAL TRIAL 

give an explanation as to how the deceased 
met his death. Ilaxjal v. Emperor. 

33 Cr. L.J. 411: 

1371. C. 59: 33P.L. R.23: 

I. R. 1932 Lah. 291 : 

A. I. R. 1932 Lah. 243. 

Murder — Medical report inconsistent 

•xilh prosecution evidence — Duty of prosecution 
to examine doctor. 

In a case of murder or man-slaughter, where 
the medical report is inconsistent with the 
prosecution evidence, it is the duty of the pro- 
secution to call the Medical Oificer himself or 
to give other medical evidence in the hearing 
of the Jury. The prosecution has no right 
to stand merely upon the deposition given by 
the Medical Ofiicer before the Committing 
Magistrate in its recorded form. Dcbendra 
Narayan Cliakravarly v. Emperor. 

30 Cr. L. J. 1031 : 

119 I. C. 378 : 32 C. W. N. 632 : 

56 Cal. 566 : 50 C. L. J. 1 : 

I. R. 1929 Cal. 794: 

A. I. R. 1929 Cal. 244. 


Murder — Motive — Question of motive 

immaterial vohen direct evidence available. 


In a case where there is direct evidence of the 
act of the accused, the question of motive is 
not material if the acts themselves are 
sufficient to disclose the intention of the 
actor. Murgi Munda v. Emperor. 

40 Cr. L. J. 786 : 

183 I. C. 499 : 18 Pat. 101 : 

12 R. P. 162 ; 5 B. R. 955 : 

20 P. L. T. 802 : A. I. R. 1939 Pat, 443. 

Murder — night of private defence — Held, 

that accused acted in right of private defence and 
did not exceed it. 

The deceased’s party felt themselves aggrieved 
at the accused’s having taken more than their 
fixed share of water, and they came drunk and 
armed with deadly weapons such as barchis 
and dangs and attacked the accused and their 
companions, when they were quietly sitting 
under the mulberry trees in their land. They 
actually attacked them, causing an injury with 
a sharp-edged weapon to one of the accused’s 
party. The whole of the incident lasted a 
minute only, and during the fight, the deceased 
person met with death : Held, that the accused 
had a reasonable apprehension that grievous 
hurt with deadly weapons would be caused 
to them and they clearly acted in the right of 
private defence. Emperor v. Ujagar Singh 
Hakam Singh. 40 Cr. L. J. 182 : 

179 I. C. 223 ; 11 R. L. 540 ; 

A. I. R. 1938 Lah. 791. 

Murder case— Circumstantial evidence, 

when sufficient. 


In a case of murder where the prosecution 
case is based on circumstantial evidence, the 
cumulative effect of which establishes the 
guilt of the accused, having settled the legal 
criterion applicable to the case, viz., whether 
ue evidence led would satis fv the iury bevond 

tt/aSed 

then for the jury, or for the Judge, if 
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there is no jury, to say, whether, applying 
that criterion to the facts proved, the ver- 
dict should or should not be one of guilty. 
Mangal Singh v. Emperor. 38 Cr. L. J. 573 • 
168 I. C. 432 : 1937 O. W. N. 540;’ 

9 R. P. C. 284 ; 3 B. R. 501 
41 C. W. N. 805 : 39 P. L. R. 426 : 
1937 O. L. R. 297 ; 1937 M. W. N. 633 (2) ; 
46 L. W. 33 : I. L. R. 1937 Lah. 371 : 
31 S. L. R. 300 : 39 Bom. L. R. 960 : 
64 I. A. 134 ; 1937 A. W. R. 1014 : 
(1937) 2 M. L. J. 684 P. C. ; 
A. I. R. 1937 P. C. 179. 

Murder case — Condition of food in 

deceased's stomach, hoxo ^ar evidence of time of 
death. 

Too much stress should not be laid upon the 
condition of the food in a deceased man’s body 
when the question is what time has passed 
between his death and his last meal inasmuch 
as the process of digestion is sometimes very 
greatly delayed when the deceased is an Indian 
and the food is vegetable food. Ganga v. 
Emperor. 31 Cr. L. J. 689 : 

124 1. C. 444 : 6 O, W. N. 1056 : 
4 Luck. 726 : A. I. R. 1930 Oudh 60. 

—Murder case— Witness testifying on 

oath — Inference. 


If a witness goes into the witness-box and 
testifies on oath, the jury, unless there is some- 
thing else to operate on their minds, maj’ draw 
an inference not as a matter of law, but rather 
as a matter of fact that he is prime /aeie likely 
to be speaking the truth, particularly in capital 
cases. Cyril Beatram Plucbnelt v. Emperor. 

41 Cr. L. J. 59 : 

184 I. C. 614 ; 682 I L. R. 1939 Cal. 187 ; 

43 C. W. N. 133 : 12 R. C. 251 : 

A. I. R. 1939 Cal. 682. 


Murder committed during fracas— Person 

taking subsidiary part— Nature of evidence. 

It is necessary in cases where there is a fracas 
ind especially where attention is more parti- 
jularly drawn to a person who is guilty of the 
ict of stabbing, that the evidence against per- 
sons who are taking a subsidiary part should 
oe consistent and clear from the beginning 
aefore it can be acted upon by a Court, 

3sc Myint v. Emperor. ' J" ' 

166 I. C. 994 : 9 R. Rang. 303 ; 

A. I. R. 1937 Rang. 4. 


Murdur or culpable homicide Nature 

of weapon. 

The accused who was a boy of 18 years on his 
wedding day, being excited by some incident 
and being inflamed to some extent by drink, 
struck a heavy blow on the head of the deceas- 
ed who was already lying prostrate owing to 
the assault on him by other person, which 
caused his death. The stick was heavy one but 
there was no evidence that it was specially picked 
out from other sticks. The medical evidence was 
that the blow was necessarily fatal ; Held, it 
was not for the Court to invent a defence which 
would bring the accused within the ambit of 
culpable homicide merely. The injury was 
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case in accordance with a statement made by 
the accused’s fatlier ngrccinR to tlie disposal 
of tlic case upon the special oath of the 
complainant. Tirloki Nath v. Emperor. 

28 Cr. L. J. 301 : 
100 I. C. 381 : A. I. R. 1927 All. 742. 

Miscellaneous — Dismissal for dcjault — 

Re-opening oj case. 

In India a Court cannot review or alter its 
own jjidgment in a criminal case, but it has 
jurisdiction to hear and determine a criminal 
case which has not been licard and determined 
on the merits. Therefore, where the Court 
discharged a rule because no one appeared in 
support of it : Held, that it had power to 
re-open it. Bibhuty Mohun Roy v. Dasimoni 
Dassi, 10 Cr. L. J. 287 : 

3 I. C. 399 : 10 C. L. J. 80, 

Miscellaneous. 

Every member of tlie public including a Police 
Oniccr has a right to '^cl the law in nmtion 
by complaint. Mahomed Ritfiy v. Emperor . 

33 Cr. L. J. 41 : 
134 I. C. 1004 : 25 S, L. R. 9. 
I. R. 1931 Sind 156 : 
A. I. R. 1931 Sind 116. 

Miscellaneous — Evidence — Murder — 

Post mortem cerlificalc by itself is no substan- 
tive evidence — Isolated .statement in it cannot, 
tcithoul guidcncc of doctor, be used for draw- 
ing inferences. 

Where a post mortem certificate contains n 
statement that some quantity of undigested 
kora food was found in the .stomach of tlic 
deceased, it is unsafe for the Court to act 
upon such an isolated statement without the 
guidance of the opinion of the doctor and to 
draw jin inference that death must have taken 
place within a very short time of the taking 
of the last meal by the deceased. In re : 
Ramasxvami. 40 Cr. L. J. 596 : 

181 I. C. 849 : 1938 M. W. N. 36 : 
47 L, W, 272: 11 R. M. 870 : 
A. I. R. 1938 Mad. 336. 

Miscellaneous. 

Inclu.sion of innocent along with guilty and 
ascribing principal part to guilty persons — 
Tendency in N.-W. 1*'. Province deprecated. 
Ehaista Khan v. Emperor. 36 Cr. L. J. 958 : 

156 I. C. 433 ; 7 R, Pesh. 126 : 
A. I. R. 1935 Posh. 75. 

Miscellaneous — Inherent powers of 

Criminal Courts. 

Criminal Courts, no less than Civil Courts, 
exist for the administration of justice, and 
Courts of both description have inherent power 
to mould the procedure, subject to the statu- 
tory provisions applicable to the mailer in 
hand, to enable them to discharge their functions 
ns Courts of .Tuslicc, Dudhn Lai v, Chnttu 
Cope. 18 Cr. L. J. 497 : 

39 I. C. 465 : 21 C. W. N. 209 : 
25 C. L. J. 193 : 44 Cal. 816 : 
A. I. R. 1918 Cal. 850. 

— Misccllancou s. 

It is almost impossible for a person to recall 
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definitely that a statement was not read over 
to a witness at a certain place when the wit- 
ness does not recollect definitely where it 
actually was so read over. Jahangir Lai v. 
Emperor. 35 Cr. L. J. 1180 : 

150 I. C. 1056 : 7 R. L. 58 : 
A. I. R. 1935 Lab. 230. 

Miscellaneous. 

It is more important that justice should be 
administered strictly by Criminal Courts than 
that persons involved in a slight offence 
should be punished. Phehan Singh v. Emperor. 

32 Cr. L. J. 1025 : 
133 I. C. 449 (b) ; 12 P. L. T. 471 : 
I. R. 1931 Pat. 369 : A. I. R. 1931 Pat. 345. 

Miscellaneous — Murder — Test of live- 

birth of child. 

The fact that the lungs on suction floated in 
water i.s not an infallible test of live-birth. 
A child may breath while its head is in the 
vagina, cither during a presentation of the 
head or of the breach. In re ; Boya Latchmahka. 

41 Cr. L. J.579 : 
188 I. C. 332 : 1939 M. W. N. 1130 : 
50 L. W. 791 : 17 R. M. 22 : 
A. I. R. 1940 Mad. 294. 

Miscellaneous. 

OiTcnce under the Penal enactment, person 
guilty of major offence is guilty of minor 
offence. Mohammad Gul Rohilla v. Emperor. 

33 Cr. L. J. 849 : 
140 I . C. 49 : 28 N. L. R. 233 ; 
I. R. 1932 Nag. 118 : A. 1. R. 1932 Nag. 121. 

j\Jiscellaneous— Precedent. 

It is always dangerous to take certain obser- 
vations made in certain cases with reference to 
the particular facts of that case, and apply 
tlicm indiscriminately. Biuda v. Emperor. 

35 Cr. L. J. 1489 : 
152 I. C. 85 : 1934 O. L. R. 819 : 
11 O. W.N. 1224 : 7 R. O. 177; 

A. 1. R. 1934 Oudh 485. 

Miscellaneous— Prosecution implicating 

iorong persons — Effect. 

Where complainants choose to suppress the 
real facts and give false or unreliable evidence 
in order to implicate their enemies; the only 
result i.s that the persons who arc probably 
guilty liave to be acquitted. Emperor v. 
Bharat Singh. 33 Cr. L. J. 932 ; 

139 I. C. 740 : 9 O. W. N. 145 : 

I. R. 1932 Oudh 390, 

M iscellancous. 

Q)icstion of title— Expression of opinion on 
title must be limited to points nccc.ssary to 
determine. Ghuasuddin Ahmad v. Emperor. . 

33 Cr. L. J. 864 : 
139 I. C. 616 : 13 P. L. T. 288 : 
11 Pat. 523 : I. R. 1932 Pat. 251 : 

A. I. R. 1932 Pat. 215, 

Miscellaneous— Right of private defence 

—Deceased’s cattle straying into accused's land— 
Accused with lathis driving them — Attempt to 
rescue — Free fight — Death. 
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Person guilty of culpable cowardice 
Inference of perjury. 

From the fact that a person is guilty of culp- 
able cowardice, it is not safe to infer that he is 
not only a coward but also a perjurer. Emperor 
V. Mahomed Khabar. 35 Cr. L. I- 736 : 

148 I. C. 672 : 6 R. S. 196 : 

A. I. R. 1934 Sind 6. 


7 — Plea of guilty — Informal admission as 

to guilt — Whether amounts to plea of guilty 
— Proceedings under S. 110, Criminal Procedure 
Code. 

A plea of guilty in a Criminal Court can 
only be made in response to a charge made 
by the Court and an informal admission as 
to guilt does not amount to a formal plea of 
guilty, and such an admission has not the 
same binding effect as a plea of guilty. It 
has not the same effect in fact and it has 
not_ the same effect in law. It is quite 
obvious that an admission of guilt in proceed- 
ings under S. 110, Cr. P. C., or in proceedings 
of a more informal character cannot amount 
to a plea of guilty. Superintendent and Re- 
membrancer of Legal Affairs, Bengal v. Jiban 
Kumar De. 37 Cr. L. j. 818 : 

163 I. C. 228 (2) : 8 R. C. 727 ; 
A. I. R. 1936 Cal. 292. 

Plea of guilty, value of. 

When no offence has been committed in the 
eye of law, the plea of guilty does not avail 
against the accused. Darkan v. Emperor. 

29 Cr. L. J. 645 : 
110 I. C. 101 : A. I. R. 1928 Lah. 827. 

Plea of guilty, what is. 

An accused person does not plead to a section 
of a criminal Statute. He pleads guilty or 
not guilty to the facts alleged to disclose an 
offence under that section. Bahadur Singh v. 
Emperor. 33 Cr. L. J. 646 (2) ; 

138 I. C. 400 ; 33 P. L. R. 273 : 
I. R. 1932 Lah. 470: 
A. I. R. 1932 Lah. 363. 

Plea oj guilty, what is. 

The statements made by accused in explana- 
tion of his conduct do not amount to plea of 
guilty. Bam Bali v. Emperor. 

38 Cr. L. J. 147 ; 
166 I. C. 219 ; 1936 O. L. R. 727 ; 
9 R. O. 293 : 1937 O. W. N. 34 ; 
A. I. R. 1937 Oudh 207. 


Plea of guilty, what is. 

Where the accused did not formally plead 
guilty, the fact that he threw himself on the 
mercy of the Court, should not prejudice him. 
Deputy Legal Remembrancer v. Upendra 
Kumar. 6Cr. L.J. 434: 

14 C. W. N. 140. 


Plea of guilty. 

Where the accused at the time of maki 
tun statement is enfeebled 1 

illness and is undefended, a withdrawal 
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the plea can be 
to withdraw it. 


allowed if the accused wishes 
Emperor v. Skuldham. (F. B.) 

16 Cr. L. J. 257 
28 I. C. 145 : 222 P. L. R. 1915 
14 P. W. R. 1914 Cr. . 
A. I. R. 1915 Lah. 487, 


-Plea of guilty. 


Where to a charge under S. 376, I. P. C., 
the accused made the following answer: “I 
did not commit rape, I only held the lady’s 
hands Held, that the answer eonstituted a 
plea of guilty. Emperor v. Shuldham. (P. B.) 

16 Cr. L. J. 257 : 

28 I. C. 145 : 222 P. W. R. 1915 : 

14 P. W. R. 1914 Cr. ; 

A. I. R. 1915 Lah. 487. 


Police diary. 

Accused has no right to insist on police wit- 
ness referring to his diary to refresh his 
memory. Mohinder Singh v. Emperor. 

33 Cr. L. I. 97 : 
135 I. C. 209 : 1. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 


Police diary — Statements in — Faltic — 

Evidence, in rebuttal of — Nature of. 

There is an initial presumption of accuracy 
in the case of official records, but in the 
case of the statements of witnesses recorded 
in Police diaries, the burden of rebutting 
it is not very heavy. Where the witness is 
a respectable educated man and quite dis- 
interested and the difference between what 
he did say and what he is recorded as 
saying is very slight and could easily have 
been due to a misunderstanding by the Police 
Officer recording the statement, the Court may 
accept as correct his denial of the accuracy of 
the statement attributed to him by the Police 
Officer. Radha Kishen v. Emperor. 

40 Cr. L. J. 261 : 

179 I. C. 880 : 11 R. L. 642 : 

A. I. R. 1938 Lah. 714. 


Police diary, witness whether can be com- 
pelled to refer to. 

A Court cannot compel a Police witness to 
refer to the Police diary to refresh his 
memory. Shaikh Dilawar v. Emperor. 

27 Cr. L.J. 757; 

95 I. C. 277. 


Police Oflacers, should not be allowed to 

raise communal questions with a view to serve their 
own purpose. 

It will be an evil thing for the administra- 
tion of criminal justice if Police Officers are 
permitted to raise communal questions with 
a view to serve their own purposes. _ The 
only pertinent point for consideration _ in a 
criminal trial is to decide the question of 
guilt or innocence of the accused. That 
matter has to be decided with reference to the 
evidence produced in the case and no one con- 
nected with the prosecution should be per- 
mitted to introduce into the case their 
personal differences which might go to throw 
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— Miscellaneous. 

The right of private person to arrest offenders 
is more restricted in India than in England. 
Abdul Aziz v. Emperor. 35 Cr. L. J. 725 : 

148 I. C. 574 : 14 P. L. T. 464 : 
6 R. P. 490 ; A. I. R. 1933 Pat. 508. 

^Miscellaneous. 

There is nothing contrary to law in a trial 
being conducted in one Court and an enquiry 
into an accusation arising out of the same 
facts in another Court. But such a procedure 
is highly inconvenient and where the evidence 
is bound to be the same, there is a possibility 
of the two courts independently arriving at a 
different estimate of the evidence. Kanhaiya 
Lai V. Emperor. 34 Cr. L. I. 519 : 

143 I. C. 77 ; 29 N. L. R. 201 : 

r. R. 1933 Nag. 149 : 
A. I. R. 1933 Nag. 78. 

Miscellaneous — Title. 

It is deirable to limit one’s finding as to title 
in criminal proceedings to those cases in which 
a finding is necessary and to those points only 
which the court is compelled to determine. 
Ma tie Mandal v. Emperor. 33 Cr. L. J. 509 ; 

137 I. C. 693 : 13 P. L. T. 193 : 
I. R. 1932 Pat. 156 : A. I. R. 1932 Pat. 189. 

Miscellaneous — Technical points, value 

of. 

Too much weight should not be given to techni- 
cal points in the trial of a criminal case when 
those technicalities can, in no way, cause a 
failure of Justice. Chxoa Hum Htive v. Em- 
peror. 34 Cr. L. J. 652 : 

143 I. C. 824 ; 11 Rang. 107 : 
I. R. 1933 Rang. 77 : A. I. R. 1933 Rang. 146. 

^Migoinder. 

Misjoinder of charges — Charges under Ss. 302 
and 201, Penal Code — Acquittal under S. 302 
and conviction under S. 201 — Conviction is 
legal. Saxoanta v. Emperor. 

33 Cr. L. J. 283 : 
136 I. C. 376 : 1. R. 1932 All. 200 : 

A. I. R. 1932 All. 71. 

Misjoinder, tests of — Conviction under 

different charges — Trial, if vitiated — Proof of 
offences going to prove conspiracy and conspiracy 
to commit offence — Charges under both in one 
trial — Validity. 

The test, whether a trial is or is not bad owing 
to a misjoinder of charges, is not the number 
of offences of which the accused has been con- 
victed. It is the niunber of offences with 
which he has been charged. The trial is bad, 
not because the accused has been wrongly con- 
victed but because he has been wrongly tried. 
It is the multiplicity of charges which vitiates 
the trial and prejudices the accused in his 
defence. Special considerations attach to . a 
charge of conspiracy and things done in pursu- 
ance thereof. In many cases, the offence of 
conspiracy is only provable by proof of the 
offences done in pursuance thereof. If the 
proof of these offences can be used to prove the 
conspiracy, it follows that it is only reasonable 
they can be proved as substantive offences 
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against the accused in the same trial. An 
accused can, therefore, be charged with offences 
.under conspiracy and acts done in pursuance 
thereof as they form part of the same trans- 
aetions. Emperor v. Balumal Holchand. 

39 Cr. L. J. 890 : 
177 I. C. 346 : 11 R. S. 58 : 
A. I. R. 1938 Sind 171. 

Misjoinder of charges — TFaioer of defect 

by accused. 

An accused person cannot, in a criminal trial, 
waiv’e the benefit of the legal provisions regu- 
lating the trial, and where there is a mis- 
joinder of the charges the conviction must be 
set aside. In re : Rangaswami Chetty. 

8 Cr. L. J. 152 : 
3 M. L. T. 407 : 18 M. L. J. 330. 

Misjoinder of charges. 

WTiere the accused are charged for the 
offences in respect of the specific instances 
committed as parts of the same transaction 
with the offence of conspiracy, there is no 
misjoinder of charges. Ram Krishna Sinha v. 
Emperor. 39 Cr. L. J. 417 : 

174 I. C. 513 : 42 C. W. N. 246 : 10 R. C. 693 : 

A. I. R. 1938 Cal. 195. 

Misreception of evidence, effect of. 

Misreception of a piece of evidence, which 
has little weight and which has not resulted 
in any substantial injustice is no ground 
for setting aside a conviction. Sobrai Sao v. 
Emperor. 31 Cr. L. J. 721 : 

124 I. C. 836 : 11 P. L. T. 148 : 9 Pat. 474 ; 

A. I. R. 1930 Pat. 247. 

Motive — Absence of — Effect. 

The absence of a motive is, however, not 
a sufficient reason for coming to the 
conclusion that the witnesses in the case 
are all telling lies, or that the confession 
of the accused is false. Suhni Chamain v. 
Emperor. 37 Cr. L, J. 543 : 

162 1. C. 25 : 2 B. R. 410 : 8 R. P. 506 : 

A. I. R. 1936 Pat. 245. 

Motive, absence of — Effect. 

The absence of ascertainable motive comes 
to nothing, if the crime is proved to have 
been committed by a sane person. Emperor 
V. Mahomed Khobar. 35 Cr. L. J. 736 : 

148 L C. 672 : 6 R. S. 196 ; 
A. I. R. 1934 Sind 6. 

Motive, absence of — Evidence, clear, 

effect of. 

When there is clear evidence that a person 
has committed an offence, it is unnecessary 
to prove a motive. Mohna v. Emperor. 

26 Cr. L. J. 774 ; 
86 I. C. 406 : 7 L. L. J. 59 : 
A. I. R. 1925 Lab. 328. 

— Motive — Absence of adequate motive — 

Effect. 

Absence of motive or the existence of an 
inadequate motive is a matter of compara- 
tive unimportance, where there exists 
absolutely cogent evidence that a crime has. 
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— ; -Practice — Appeal from conviction on 

private prosecution— Complainant, if entitled to 
be heard by an Advoeale . 

The strict rule is that in an appeal against 
a conviction, only the Crown is entitled to 
be served with notice, and heard. Nobody 
but the Crown is entitled to be heard, 
because no private citizen is technically 
interested in upholding a conviction. But 
the true rule, which should be followed in 
all Courts, is that in private prosecutions, 
the Court in its discretion may allow the 
complainant to appear by an Advocate, but 
it is not in any case bound to do so. 
Pragji Bhulabhai v. Bhagzoanji Bawabhai. 

41 Cr. L. J. 245 : 
185 1. C. 795 : 41 Bom. L. R. 1231 ; 
12 R. B. 311 : A. I. R. 1940 Bom. 14. 

Practice —Calendar cases triable by First 

Class Magistrate. 

The Sub-Divisional Magistrate has no power 
to direct the Second Class Sub-Magistrate to 
treat the calendar cases which are triable by a 
First Class Magistrate as Sessions cases. If he 
thinks that those cases ought to be tried by 
the Court of Session, he should proceed 
himself to commit them to the Sessions Court 
under S. 847. His order practically amounts 
to a refusal to exercise his jurisdiction and to 
perform his duty. Jn re : Gorrepaty Ramasub- 
bayya. 39 Cr. L. J. 715 : 

176 I. C. 182 ; 1938 M. L. J. 403 : 
47 L. W. 486 :1938 M. W. N. 417 : 
11 R. M. 45 : A. I. R. 1938 Mad. 529. 

Practice — Copies necessary to move 

superior Court — Magistrate’s right to dictate — 
Copies, application for. 

It is not for the Magistrate to decide what 
copies the litigant should have in order to 
move a superior Court. An order of a 
Magistrate which thrusts upon an applicant j 
copies which he does not want and makes him 
pay for them, is without any justification and 
must be deprecated. Amar Singh v. Sadhu \ 
Singh. 26 Cr. L. J. 853 : 

86 I. C.-709 : 2 Lah. Cas. 28 ; 6 Lab. 396 : 

7 L. L. J. 241 : A. I. R. 1925 Lah. 361. 

Practice— Counsel cited as witness by 

Police in criminal case — Legal practitioner. 

The mere fact that a Lawyer is cited as a 
witness by the prosecution will not disqualify 
him from appearing as Counsel for the 
accused in the case. The mere citing of an 
Advocate as a witness by the Police does 
not operate as a disqualification. It is easy 
to imagine the extraordinary results which 
might follow otherwise. Kandan Padayachi 
v. T. S. Arumugam. 40 Cr. L. J. 92 : 

178 I. C. 532 ; 48 L. W. 276 : 
1938 2 M. L. J. 446 : 1938 M. W. N. 976 ; 
11 R. M. 470 : A. I. R. 1938 Mad. 878. 
Practice. 

Difficult Sessions case should be tried by 
Sessions Judge himself. Nga Ba Bin v. 
Emperor. 37 Cr. L. J. 196 : 

159 1. C. 1050 : 8 R. Rang. 317 : 
A. I. R. 1935 Rang. 406. 
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Practice — Bisposal of application in. 

Where a Magistrate passes no orders on 
the application made by the defence for 
permission to cross-examine a witness 
examined by it as a defence witness, but 
merely says “ file ”, on it, this is not a 
proper way of disposing of an application in 
the course of a criminal trial. Chokat Ahir 
V. Stiraj Singh. 41 Cr. L. J. 257 : 

186 I. C. 182 : 6 B. R. 301 : 
21 P. L. T. 627 ; 12 R. P. 474 : 
A. 1. R. 1940 Pat. 299. 

Practice— Duty of Criminal Courts to 

protect possession. 

It is the duty of the Criminal Court to protect 
possession which has been given to a person by 
a Rent Court, whether the possession is symbo- 
lical or physical. Chandran v. Emperor. 

34 Cr. L. J. 728 : 
144 I. C. 241 : 14 P. L. T. 570 : 
I. R. 1933 Pat. 224 ; A. I. R. 1933 Pat. 194. 

Practice — English Law. 

It is opposed to the principles of English 
justice to commence proceedings by subjecting 
an accused person who has not offered to make 
a confession to a searching cross-examination. 
Chedan v. Emperor. 1 Cr. L. J. 699 ; 

7 0. C. 191. 

Practice — Evidence— Conflict in evidence 

of witness — Effect. 

A criminal trial is not a litigious proceeding. 
When there is unmistakable conflict in the 
evidence of a witness for the prosecution, the 
alternative most unfavourable to the accused 
is not to be accepted as a necessity, merely 
because the witness has not been asked which 
version he prefers. Emperor v. Rashid. 

5 Cr. L. J. 202 : 

9 Bom. L. R. 212. 

Practice — Examination of witness in 

committal Court — Public Prosecutor, if should 
call him or tender him for cross-examination. 

Where a witness had been examined as a 
witness in the committal Court, it is not the - 
duty of the Public Prosecutor to call him unless 
it is thought that he can give material informa- 
tion in connection with the offence charged ; 
nor is it his duty to tender him for cross-exami- 
nation. If the Judge advises the Public 
Prosecutor as to how the latter should exercise 
his discretion, no exception can be taken to it ; 
but if the Judge goes further and instructs the 
Public Prosecutor not to call him, this is going 
too far. Brahmaya v. The King. 

40 Cr. L. J. 265 : 
179 I. C. 783 : 11 R. Rang. 347 : 
A. I. R. 1938 Rang. 442. 

Practice — Hearing of cases can be 

accelerated. 

There is nothing in the Cr. P. C. to prevent a 
Magistrate from accelerating the hearing of a 
case. Ramdiita Mai Dunichand v. Emperor. 

40Cr.L. J. 847; 
184 I. C. 10 : 12 R. Pesh. 22 ; 
lA. I. R. 1939 Pesh. 38. 
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Motive. 

The absence of a strong motive cannot be 
conclusive. Pancha v. EmpcTor. 

33 Cr. L. J. 714 : 
139 I. C. 147 : 1. R. 1932 All. 536 : 

A. I. R. 1932 All. 233. 

Motive. 

The existence of hostility ns a motive for a 
criminal net is no more than a piece of circum- 
stantial evidence and falls short of proving the 
participation of the accused in the offence, 
vhich is sought to be fastened upon him. 
Emperor v. Shambhu. 33 Cr. L. J. 201 : 

135 I. C. 838 : 1932 A. L. J. 162 : 
I. R. 1932 All. 102 ; A. I. R. 1932 All. 228. 

Moline. 

What may be a sufficient motive for one 
individual, may not be suflicient motive for 
others. Hofijuddi v. Emperor. 

35 Cr. L J. 1357 : 
151 I. C. 486 : 38 C. W. N. 777 : 

7 R. C. 136 : A. I. R. 1934 Cal. 678. 

Murder — Burden to show that murder 

tons act of person other than deceased. 

The burden lies on tlic prosecution to establish 
that the act alleged to constitute murder was 
really the net of a person other than the 
deceased. The btirdcn is not cast upon an 
accused person of proving that no crime has 
been committed though it has been established 
that the accused has special knowledge on the 
point whether a crime was committed or not. 
In re : Kanahasabai Pillai. 41 Cr. L. J. 369 : 

186 I. C. 704 ; 1939 M. W. N. 883 : 
50 L. W. 452 : 12 R. M. 682 : 
A. I. R. 1940 Mad. 1. 

Murder, charge of — Plea of guilty, 

acting on. 

When an accused is on his trial on a 
capital charge, it is not expedient that the 
Sessions Court should convict him even upon 
a plea of guilty entered before the Trial Court 
itself. Siikhia v. Emperor. 

24 Cr. L. J. 609 ; 
73 I. C. 497 : 20 A. L. J. 669 : 
A. I. R. 1922 All. 266. 

Murder - Circumstantial evidence. 

The accused set out one afternoon with his 
wife who had been unfaithful to him, from one 
village to another village, Tlic woman was 
not subsequently seen alive by anyone. The 
woman did not return to the village nor was 
she seen with the accused when he visited a 
village near about the same night or at any 
of the places which he later on visited. The 
body of the woman was discovered between 
the two villages ; Held, that there was a heavy 
onus on the accused under the circumstances 
of the case and in view of the strong motive 
for murdering his wife, to explain what 
happened to his wife on the afternoon on which 
they started. Tlic fact that he did not say a 
word about his wife from that date till his 
arrest, along with tlic circumstances of the 
ease was strong circumstantial evidence that 
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he was responsible for the death of his 
wife. Fazal Karim v, Emp eror. 

A. I. R. 1936 Lah. 580, 

Murder — Conviction for— Tampered evi- 
denec — Guilt not proved beyond reasonable doubt 
— Conviction. 

Where there are strong reasons for suspecting 
that evidence had been tampered with and 
there arc grave reasons for suspecting that the 
accused was the man who committed , the 
murder, but on the record as it stands, it is 
impossible to say that his guilt has been 
proved beyond all reasonable doubt and there 
is a support given to the dying declaration of 
the deceased by an incredible witness, the con- 
viction of the accused is not warranted. 
Nga Kin Mating v. The King. 

39 Cr. L. J. 70 ; 
172 I. C. 110 ; 10 R. Rang. 219 : 
A. I. R. 1937 Rang. 431. 

—Murder, 

Death must be proved — Identification of 
corpse is unnecessary — Discovery of blood- 
stained weapons should show connection with 
murder. Mchr Singh v. Emperor. 

37 Cr. L. J. 250 : 
160 I, C. 187 : 38 P. L. R. 138 : 
8 R. L. 505 : A. I. R. 1935 Lah. 805. 

Murder — Evidence — Conspiracy to 

xorongly implicate some person — Dying declara- 
tion of deceased also showing such conspiracy — 
Duly of Court. 

Where in a case there is clearly a conspiracy 
wrongly to implicate a particular individual, 
and the dying declaration of the person mur- 
dered points to the same effect before the 
Courts can rely upon the evidence of witnesses 
who have so conspired and who had such 
inOucncc over the dying man that they can 
induce him to serve their purpose, there must 
be .some other evidence which will enable 
the Court to distinguish the true from the 
false. Dengo Kandcro v. Empreor. 

39 Cr. L. J. 545 ; 
175 I. C.99: lOR. S. 282: 
A. I. R. 1938 Sind 94. 

Murder— Evidence— Investigating Poliee 

Officer, testimony of, value of — 'Corroboration, 
necessity of. 

If in a trial for murder it is intended to rest 
the prosecution case to a material extent upon 
observations said to have been made on^ the 
spot by the investigating Police OiTicer, it is 
well that such ofllcer should be taught the 
advisability of securing for his observations 
the same sort of corroboration by independent 
witnesses that he is required to secure in con- 
nection with his first inspection of the corpse 
and the preparation of the Inquest Report on 
the same. Hansraj Singh v. Emperor. 

IS Cr. L. J. 1028 : 
42 I. C. 772 ; 15 A. L. J. 340 : 
A. I. R. 1917 All. 224. 

Murder — Evidence. 

Where two persons arc seen together and 
shortly afterwards one of them is found to have 
been murdered, the survivor is not bound to 
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factorily and without any reasonable doubt 
'shown that the guilt is brought home to the 
'accused. Basdeo Koiriv. Emperor, 

39 Cr. L. J. 254 : 

172 I. C. 944 : 18 P. L. T. 915 : 

4B. R. 204: 10 R. P. 369 : 

A. I. R. 1938 Pat. 12. 

PresumpHon of innocence — Rebutlal. 

Every accused person is entitled to be pre- 
sumed to be innocent till lliere is evidence of 
his guilt ; and the presumption ought not to be 
too easily displaced and it may be right to have 
regard to the position in life of the accused 
in considering whether it is displaced. That 
is not to say that by reason of wealth, position 
or age, any subject is to be deemed to be 
immune from the consequences of his actions 
if in fact they are criminal. Chandreshioar 
Prasad Narain Singh v. Arimcndra Mohan 
Ghose. 38 Cr. L. J. 2 : 

165 I. C. 931 ; 17 P. L. T. 794 : 

3 B. R. 104 : 9 R. P. 231 : 

A. I. R. 1936 Pat. 626. 
— PresumpHon of innocence. 

It is a fundamental principle of Criminal Law 
that every accused person must be presumed 
to be innocent unless and until he has been 
proved beyond reasonable doubt to be guilty. 
Major Robert Stuart Wanckope v. Emperor. 

35 Cr. L. J. 156 : 

146 I. C. 767 : 58 C. L. J. 405 : 

38 C. W. N. 187 : 6 R. C. 257 : 

A. I. R. 1933 Cal. 800. 


Presumption of innocence. 

Only inference of guilt possible— Conviction 
— Penal Code, S. 405 — Held, on facts that 
offence was committed. Abdus Solam v. Em- 
peror. 37 Cr. L. J. 219 ; 

160 I. C. 12 : 2B. R.153 ; 
8 R. P. 326 : A. I. R. 1936 Pat. 108. 

Presumption of innocence. 

Prima facie case against accused — Presumption 
of innocence is displaced. Emperor v. Bhuro. 

35 Cr. L. J. 1142 : 
150 I. C. 726 : 7 R. S. 21 : 
A. I. R. 1934 Sind 84. 


Persnmplinn of innocence. 

Prosecution not proving case against accused 
— No inference from defence need be drawn. 
Emperor v. C. Barwick. 33 Cr. L. J. 220 : 

136 I. C. 5 : 33 P. L. R. 443 : 
13 Lah. 573 : I. R. 1932 Lah. 181 : 

A. I. R. 1932 Lah. 345. 


■Previous conviction —Admissibility, 


No evidence of a previous conviction should 
be allowed to be adduced in the course of a 
trial save in a few well-deflned and exceptional 
circumstances. Parbali Dasi v. Emperor. 

35 Cr. L. J. 722 ; 

148 I. C. 597 : 58 C. L. J. 1 : 

6 R. C: 472 : A. I. R. 1934 Cal. 198. 


Previous conviction, cognizance of . 

Where the record does not show either th 
the accused admitted the previous convictioi 
or that any legal evidence of them was a 


duced, the High Court cannot take them into 
consideration. Emperor v. Appa Ganpat. 

37 Cr. L. J. 43 : 

159 1. C. 176 : 37 Bom. L. R. 656 : 

8 R. B. 182 : A. I. R. 1935 Bom. 399. 

Prim a facie case established against 

accused — Accused withholding rebuttal evidence 
— Inference. 

Per JCeunon, J. — Where after a prima facie 
case of circumstances making out or tending to 
support a charge against the accused having 
been established, the accused withholds evi- 
dence in disproof or explanation available to 
him and not accessible to the prosecution, 
inferences unfavourable to the accused may 
legitimately be drawn. The prosecution is 
not required to produce and examine a wit- 
ness whom the Crown regards and has reason- 
able grounds for regarding him as an accom- 
plice. Ashraf Ali V. Emperor. 19Cr. L. J. 81: 

43 I. C. 241 ; 21 C. W. N. 1152 : 

A. I. R. 1918 Cal. 314. 


Privy Council— /Ippeal to Privy Coun- 
cil — Special leave. _ 

Points not properly raised at the trial are 
aot points which, in ordinary circumstances, 
deserve much consideration as grounds for 
special leave to the Privy Council. .Appeals 
in criminal matters under Cl. 41 of the Letters 
Patent (Cal.) should not be encouraged where 
no point of law has been raised by the Trial 
Judge nor will an application for special 
leave to appeal as an alternative be granted 
IS a matter of course. Barcndra Kumar Ghose 
V. Emperor. 26 Cr. L. J. 431 : 

85 I. C. 47 : 29 C. W. N. 181 ; 

1925 M. W. N. 26 ; 26 P. L. R. 50 : 

27 Bom. L. R. 148 ; 6 P. L. T. 169 : 

23 A. L. J. 314 : 41 C. L. J. 240 : 

43 M. L. J. 543 : 1 O. W. N. 935 : 

52 Cal. 197 : 52 I. A. 40 P. C. : 


Procedure — AdjouvHi7i£7its, 


The intention of tlie Cr, P, C, is thut a 
trial before a Court of Se.ssioa should pro- 
ceed and be dealt with continuously from its 
inception to its finish. Adjournments should 
be granted only on the strongest possible 
ground and for the shortest possible period. 
Badri Parsad v. Emperor. 13 Cr. L. J- 861 : 

17 1. C. 797 : 10 A. L. J. 473. 


Procedure— Calling upon accused before 

complainanl. 

It is not only irregular but illegal Jor ® 
Magistrate to whom a complaint is made to 
call upon the accused for a report as to the 
truth or falsity of the charge preferred against 
him before calling upon complainant to sub- 
stantiate his allegations. Mukti N ar ay an Gir 
V. Emperor. ’ 

^ 186 I. C. 627 : 20 P. L. T. 947 : 

6 B. R. 377 : 12 R. P. 534 : 
A. I. R. 1940 Pat. 97. 


_i Procedure -Change. 

A Magistrate cannot, to the prejudice of the 
accused, change his procedure in the middle of 
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inflicted upon a person who was already lying 
prostrate which was necessarily fatal, and as 
such, the offence was one of murder. Nga Paw 
V. The King. 39 Cr. L. J. 403 : 

174 I. C. 442 : 10 R. Rang. 406 : 
A. I. R. 1938 Rang. 62. 

Nature of defence should be ascer- 
tained from evidence and argument .as well 
as from accused’s statement — Plea of private 
defence not raised in icritten statement — Duty of 
Judge to leave the question to Jury if there is 
some evidence in support of plea. 

In a criminal trial the nature of the defence is 
to be ascertained not only from the statements 
of the accused persons themselves, but also 
from the trend of the cross-examination of the 
prosecution witnesses and from the arguments 
of the accused’s Pleader at the close of the 
trial : Therefore, where there is some evidence 
in support of the plea of private defence, 
even if the plea was not set up in the accused’s 
written statement, the Judge should leave it 
to the Jury to decide on a consideration of the 
evidence as a whole, whether the existence of 
the right of private defence had or had not 
been established, and if so, what would be the 
effect of the existence of that right on the ques- 
tion of the liability of the various accused per- 
sons in respect of the charges on which they 
had been tried. Kuti v. Emperor. 

31 Cr. L. J. 1203 : 
127 I. C. 263 : 51 C. L. J. 339 : 
A. I. R. 1930 Cal. 442. 

Oath, nature of. 

Unsatisfactory nature of the oath administer- 
ed to Indian witnesses in Indian courts pointed 
out. Vjagar v. Emperor. 35 Cr. L. J. 353 : 

146 I. C. 957 : 1933 A. L. J. 1597 : 
55 All. 639 : 6 R. A. 384 : 
A. I.R. 1933 All. 834. 

Offences falling both under special and 

general laws— Procedure. 

Offence covered by special as well as general 
law— It is more appropriate to prosecute 
under special law. Emperor v. Jiwa Ram. 

33 Cr. L. J. 309 : 
136 I. C. 571 : 1932 A. L. J. 519 .• 
I. R. 1932 All. 219 : A. I. R. 1932 All. 69. 

Offence falling under special and 

general law— Conviction under special law. 

Where an act is an offence under a specific law 
and such an offence can also be punished 
under that specific law, that law, and not the 
general law would apply. In re : Oudh Bar 
Association, ' Lucknow, through the President : 
Emperor v. Mohan Lai Saksena. 32 Cr. L. J. 104: 

128 I. C. 221 ; 7 O. W. N. 895 ; 
I. R. 1931 Oudh 29 : 6 Luck. 266 : 

A. I. R. 1930 Oudh 497. 

Offence pimishable under two sepa- 
rate provisions of law — Option of prosecu~ 
tion. 

The fact that making false statements in any 
return, report or certificate required under the 
provisions of the Companies Act is made 
punishable under S. 282 of the said Act, does 
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not bar a prosecution for such an offence under 
S. 477-A, Pcnal^ Code, inasmuch as when an 
offence is punishable under two separate 
provisions of law, in the absence of an express 
provision to the contrary, it is ojjen to the 
prosecution to choose the law under which 
the offender should be prosecuted. Ram 
Chand Guiivala v. Emperor. 27 Cr. L. T. 1383 : 

98 I. C. 599 : A . I. R. 1926 Lah. 382. 

Opinion in prior trial —Previous 
convict — Magistrate, duty o'. 

It is not easy for a Magistrate to keep bis 
mind entirely free from prejudice when the 
record and Police papers show that the prisoner 
in the dock is an ex-convict. But the pro- 
vision of S. 310, Cr. P. C. whereby, in Sessions 
trials, all knowledge of previous conviction is 
rightly withheld from Jurors and Assessors 
until after the accused has either pleaded, or 
been found guilty, indicate the importance 
of the complete exclusion of such knowledge 
when weighing the evidence as to the truth or 
otherwise of the main charge. The principle 
underlying this legal provision may also be 
seen in S. 54, Evidence Act, under which a 
previous conviction is declared inadmissible 
against an accused person except where evi- 
dence of bad character is relevant. Maung E 
Gyi V. Emperor. 25 Cr. L. J. 618 : 

81 I. C. 106 : 1 Rang. 520 : 
A. I. R. 1924 Rang. 91. 

Oral testimony, value of. 

Oral testimony of witnesses is evidence only 
when right and opportunity to cross-examine 
exists — Otherwise it is a mere statement. 
Mohamed Husain v. EakhruUah Beg. 

34 Cr. L. J. 58 ; 
140 I. C. 689 : 9 O. W. N. 782 ; 
8 Luck. 135 : 1. R. 1933 Oudh 10 : 

A. I. R. 1932 Oudh 298. 

Pardon. 

Inquiry into one conspiracy disclosing another 
— Accused in latter, witness in former —Trial 
by former IJourt, is not necessary— Pardon in 
his favour can be implied. Chandra Shekhar 
Prosad v. Emperor. 36 Cr. L. J. 500 ; 

154 I. C. 387 : 7 R. P. 464 : 
A. I. R. 1935 Pat. 91. 

Party feuds— D«<«/ of Court. 

Great care and caution must be exercised in 
such cases so that the chances of innocent per- 
sons being pjinished may be entirely eliminat- 
ed or at least may be reduced to the lowest 
Dossible minimum. Emperor v. Muzaffar. 

• 32 Cr. L. J. 1079 : 
133 I. C, 865 : 32 P. L. R. 405 : 
I, R. 1931 Lah. 833 : A. I- R. 1931 Lah. 465. 

Parties’ right of arguments. 

There should not be any arbitrary and undue 
curtailment by the Court of the parties’ right 
of argument. Samarendra Kumar Chakravarty 
V. Emperor. 38 Cr. L. J. 673 : 

169 I. C. 48 : 15 Pat. 817 : 
9 R. P. 526 : 3 B. R. 514 ; 
18 P. L. T. 535 : A. I. R. 1937 Pat. 263. 
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persons, he is practically bound to commit 
both the cases to the Court of Session, and 
leave to that Court to attempt to discover 
which of the two stories is true. The 
Sessions Court has then to try two cases 
instead of one, and the Government Pleader 
prosecuting is faced with the difficulty of 
pressing before the Court with equal 
assiduity two cases which cannot both be 
true. When each case ends in a conviction, and 
there are appeals, the Government Advocate 
finds himself here also in an extremely difficult 
position, since it is clearly impossible 
for him to urge the correctness of both the 
opposing versions, and it is extremely difficult 
for him to decide whicli case to represent as the 
correct one. Mangali v. Emperor, 

37 Cr, L. J. 1109 : 

165 I. C. 237 ; 9 R. O. 172 : 

1936 O. W. N. 928: 

1936 O. L. R. 610: 

A. I. R. 1937 Oudh 72. 

Procedure —Duly of prosecution. 

Duty of Sessions Judge and the Prosecution 
to clear important points in a murder case, 
connecting the accused with the murder and 'to 
place on record detailed and accurate plan 
showing all the important places and tracks con- 
nected with the crime, pointed out. Khair Din 
V. Emperor. 6 Cr L. J. 266 : 

2 P. W, R. Cr. 70. 

Procedure— Duty of prosecution — ^Pro- 
secution, whether hound to examine all witnesses 
alleged to know about offence. 

It is not the duty of a prosecution to adopt 
an attitude of non-committal to any version 
of the case and to examine all witnesses alleged 
to have known something about the offence, 
whether or not they will support the prosecu- 
tion case and whether or not the prosecution 
regards them as true or false. The prosecu- 
tion ought to put forward a definite case 
and refrain from calling witnesses whom it 
regards as false or unnecessary. It is the 
duty of the prosecution to put forward the 
earliest information in the case, and if it does 
not do so the defence is entitled to ask the Jury 
to draw adverse inference. In re : Mulhaya 
Thevan. 28 Cr L. J. 307 : 

100 I. C. 531 : 25 L, W. 487 : 

A. I. R. 1927 Mad. 475. 

Procedure. 

In all penal matters the utmost strictness as 
■to procedure must be observed. Where the 
mode in which a criminal trial is to be con- 
ducted is regulated by Statute, a departure 
from the authorised procedure can itself only 
be sanctioned by a statutory provision. Allu 
V. Emperor. ‘ 25 Cr. L. J. 68 : 

75 I. C. 980 : 4 Lah. 376 : 

6 L. L. J. 103 : A. I. R. 1924 Lah. 104. 


Procedure— Jurisdiction. 

I ‘S'’' “"'1 'rimlnal pra 
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result may, therefore, be a conflict in decision. 
The risk of such conflict is one that is inher-' 
ent in the division of causes into criminal 
and civil. The judgment of neither Courtis 
binding on the other and each must decide 
the cause on the evidence before it. The fact 
therefore that the matter in issue had already 
been decided in favour of the accused in a 
civil suit between the same parties does not 
debar the Criminal Court from taking cogniz- 
ance of the case and holding a trial. Maung 
Po Nwe V. Ma Pwa Ohone. 41 Cr. L. J. 139 • 
184 I. C. 842 : 1940 Rang. 163 : 

12 R. Rang. 176 : A. I. R. 1939 Rang. 394. 

Procedure — Jurisdiction — Cognizance 

taken by different Magistrates, legality of. 

Proceedings under Ss. 120-A and 420, Penal 
Code, were taken against the accused in the 
Court of a Deputy Magistrate before whom 
the case remained pending and no evidence 
was taken upto a certain date, when a formal 
complaint was laid before the District Magis- 
trate by the Police on which the District 
Magistrate took proceedings which ended in 
the committal of the accused to the Court of 
Session : Held, that there was no illegality in 
the District Magistrate taking cognizance of 
the case, as though the law prevents a per- 
son being tried twice over for the same 
offence, there is no provision that if cogniz- 
ance is taken by two different Magistrates 
at different times, the trial can be before one 
of them only. Hari Satya Bishnu v. Emperor. 

24 Cr. L. J. 710 : 

73 I. C. 934 : 37 C. L. J. 327 : 50 Cal. 482 ; 

A. I. R. 1923 Cal. 652. 

Procedure — Jurisdiction — Court's power 

to invent rules — Method of dealing with techni- 
calities. 

Per Sadasiva Aiyar, J . — Courts should always 
lean in favour of that view of the law which 
would enable a party who has got an order 
in his favour to obtain the fruits of that order 
and not in favour of highly technical objec- 
tions which render the Court’s order infruc- 
tuous and a mere piece of waste paper. Courts 
have the power within reasonable limits to 
invent rules of 'procedure for this purpose 
when the Legislature has not enacted such 
rules, unless the Legislature prohibits them 
from doing so. Subbiah Servai v. Chokkalinga 
Thevan. 15 Cr. L. J. 676 : 

25 I. C. 1004 : 16 M. L. T. 248 : 

1914 M. W. N. 790 : 27 M. L. J. 613 ; 

A. I. R. 1915 Mad. 92. 


Procedure — Making Mukhtiar’s consent 

'o things, impropriety of. 

Mukhtiars or other people should not be made 
to consent to something which is not in itself 
proper without their consent. . Dwijapada 
Haidar v. Emperor. 29 Cr. L. J. 638 : 

109 I. C. 910 : 47 C. L. J. 449 ; 
A. I. R. 1928 Cal. 401- 


Procedure— Miscellaneous. 

When a man is sought to be made crimi- 
nally liable for any alleged omission on^ his 
part, then his ease must be brought within 
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wholly unnecessary diflicultics in the case. 
Abdul Subhan v. Emperor. 

4lCr. L.J. 258: 
186 I. C. 192 : 12 R. A. 384 : 
1939 A. L. J. 966: 
A. 1. R. 1940 All. 46. 

Police witness. 

A Police OfTicer cannot be allowed to depose to 
the statements made to him by refreshing 
his memory by reference to the record 
made by him of such statements. Bhulai Singh 
V. Empcior. 11 Cr. L. J. 117 : 

5 I. C. 357 : 13 O. C. 7. 

Police ToUncss — Reproduction of stale- 

merri from memory. 

Quaere.— Can the Police Officer to whom a 
statement is made and wlm i educed it to 
writing, be permitted in bis evidence to 
reproduce the contents of the .statement 
from his recollection? Bhulai Singh v. 

Emperor. llCr. LJ. 117: 

5 I. C. 357 : 13 O. C. 7. 

Police roilncss—Stntnncut from memory. 

Obiter dicta. (Per Piggotl, A. J. C.)-It is a 
very dangerous procedure to allow a Police 
Officer to say from bis own memory what 
certain persons had said to him, without 
referring to the statements recorded by 
him. Bhulai Singh v. Emperor. 

11 Cr. L. J. 117 : 
S I. C. 357 : 13 O. C. 7. 

Possession necessary to constitute 

criminal liability. 

To constitute criminal liability, possession 
must be actual and not constructive. Possession, 
of which a man is not conscious, cannot consti- 
tute an offence. Stiudar Sirtgh v. Emperor. 

37 Cr. L. J. 939 : 
164 I. C. 435 : 9 R. L. 126 : 
38 P. L. R. 1059 ; A. I. R. 1936 Lah. 758. 

Post mortem report, use of. 

A post mortem report is not evidence and 
can only be used by the witness who con- 
ducted the post mortem inquiry as an aid to 
memory. In re ’• Rangappa Goundan. 

37 Cr. L. J, 471 : 
161 I. C. 663 : 43 L. W. 305 : 
70 M. L. J. 447 : 59 Mad. 349 : 
8 R. M. 845 : 1936 M. W. N. 110 : 

A. I. R. 1936 Mad. 426. 

Power of Appellate Court. 

There is no provision in the Cr. P. C., for 
allowing the complainant to be heard when 
the Crown docs not wish to argue the case. 
It is, however, open to the Appellate Court to 
hear the complainant in suitable cases, and a 
discretion in this matter is left to the Appel- 
late Court. Raghunath Mai v. Patiram. 1 

39 Cr. L. J. 75 : 
172 I. C. 177 ; 10 R. N. 172 : 
I. L. R. 1938 Nag. 157 : 
A. I. R. 1937 Nag. 394. 

Powers of Court. 

Case under Ss. 3CG, 370, 372, 378, 844 and 
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8CC-A, I. P. C., over— Order for custody of 
girl against whom offence was committed — 

without jurisdiction. 
Kher Singh v. Hari Punjabi. 

36 Cr. L.J. 231 (1) 
152 I. C. 973 ; 7 R. C. 338 
38 C. W. N. 1211 . 
A. I. R. 1934 Cal. 753. 


Powers of Court. 


Court can order parties to make full disclo- 
sure of relevant facts and can visit 
punishment upon party avoiding to do so — 
Crown stands in the same position as ordinary 
litigant. Kundan Lai v. Emperor. 

32 Cr. L. J. 909 : 
132 I. C. 515: 12 Lah. 623: 
32 P. L. R. 498 : 1. R. 1931 Lah 611 : 

A. I. R. 1931 Lah. 473. 

Powers of Court— Shorthand notes of pro- 
ceedings at trials— Object of trial — All facts must 
be disclosed. 

Shorthand writers sliould be employed by 
Judges exercising original, civil or criminal 
jurisdiction for taking full and accurate 
notes of proceedings. It is not the duty of 
of a Counsel to approach the trial Judge and 
to apprise him that in his opinion a man 
whose fate is entrusted to his care has no 
defence to make. A man's rights are to be 
determined by the Court, not by his Attorney 
or Counsel. If an Advocate rejects a story 
because it seems improbable to him, he 
usurps the office of the Judge : his client 
wants his advocacy, not his judgment. 
Emperor v. Barcndra Kumar Ghose. 

25 Cr. L. J. 817 : 
81 1. C. 353 : 38 C. L. J. 411 : 
28 C. W. N. 170 : A. I. R. 1924 Cal. 257. 

Poxocrs of Court. 

The power to try a case would necessarily 
include the power to take cognizance. 
K. R. Bhai V, Emperor. 33 Cr. L. J. 68 : 

134 1. C. 1230 ; 33 Bom L. R. 1192 : 
I. R. 1932 Bom. 14 : A. I. R. 1931 Bom. 517. 


Praciice— Appeal admitted on question 

jf sentence only, if can be argued on meritsi 

Per Din Muhammad, Jt— The mere fact that 
the appeal has been admitted on a question 
of sentence docs not preclude the same 
being argued on merits, and if it is found 
on merits that no offence has been 
eommitted by the accused in the eye of.the 
law, he is entitled to be acquitted. 
Uarnam Singh v. Emperor. 40 Cr. L. J. 760 : 

183 I. C. 318 : 41 P. L. R. 487 : 12 R. L. 107 : 
f. L. R. 1939 Lah. 148 : A. I. R- 1939 Lah. 295. 


Practice. 

Appeal against conviction —If after appeal has 
been argued Court concludes that there is 
a case for enhancing sentence, the Court 
should not pa.ss order on appeal until 
notice to enhance can be dealt Avith. Babu 

Pandurang Mhaske v. Emperor. 

35 Cr. L. J. 1435 : 

151 I. C. 865 : 36 Bom. L. R. 382 : 

58 Bom. 392 : 7 R. B. 88 : 

A. I. R. 1934 Bom. 198. 
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Code, it includes in connection with a trial, the 
whole bundle of actions taken and recorded by 
the Court from the moment of taking cogni- 
zance of the case until its disposal. The 
“ proceedings” in a joint trial cannot be 
differentiated into separate “ proceedings” 
against each accused .person. Emperor v. 
Fazal Rahman. 38 Cr. L. J. 1042 : 

170 I. C. 772 : 10 R. Pesh. 23 : 
A. I. R. 1937 Pesh. 52. 

Proof of guilt — Associalion with 

offenders, effect of. 

The association of a person with other persons 
who actually take part in the commission of 
an offence , and bis presence at the time when 
the offence is committed, may raise a high 
degree of suspicion that he was concerned in 
the offence but unless the evidence shows that 
he was aware of what the other persons were 
doing and abetted their act or took part in it 
with such knowledge, he cannot be lield guilty 
of the offence. Abdul Aziz v. Emperor. 

28 Cr. L. J. 209 : 
99 I. C. 1009 : 27 P. L. R. 441. 

Proof of guilt, how far influence, 

measure of punishment. 

If the evidence in a ease affords sucli a degree 
of certainty of the guilt of the accused as is 
mentioned in S. 3 of the Evidence Act, the 
sentence including that of death must be based 
on the facts found proved by howsoever little 
the proof of them exceeds the standard stated 
in the section, otherwise the accused must be 
acquitted and the Judge or Magistrate contra- 
dicts himself if he says that an accused person 
is proved guilty but should be lightly punished 
because the proof of his guilt is weak. Dadi 
Lodhi V. Emperor. 27 Cr. L. J. 731 ; 

95 I. C, 59 : A. I. R. 1926 Nag. 368. 

Proof of statements of persons not 

witnesses in Court. 

(Per Sundar Lai, A. J. C.)— A Police Officer 
cannot be allowed to prove the statements 
made to him by persons who have not been 
called as witnesses in the Court. Bhulai Singh 
V. Emperor. 11 Cr. L. J. 117 : 

5 I. C. 357 : 13 O. C. 7. 

Prosecuting Counsel — Duly of. 

The duty of a Prosecuting Counsel in exa- 
mining his own witness and in conducting the 
case, is to elicit the truth rather than to 
exercise his ingenuity in pressing the case 
unduly against the accused, and what might be a 
forensic duty in a civil action is not necessarily 
one in a criminal case. Daljit Singh v. 
Emperor. 39 Cr. L. J. 92 : 

172 I. C. 204 : 10 R. N. 177 : 
A. I. R. 1937 Nag. 274. 

Prosecution — Abetment af conspiracy 

— Duty of prosecution. 

In a case of abetment by conspiracy, the 
prosecution has to prove an agreement between 
the alleged conspirators to do the criminal Act, 
National Bank of India, Ltd. v. Kothandarama 

14 Cr. L. J. 529 ; 
21 I. C. 129 : 14 M. L. T. 200 ; 

1913 M. W. N. 728. 
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Prosecution — Admissions. 

The prosecution cannot rely upon an admis- 
sion made by an accused person to the Police 
without other proof and, even if it could so 
rely, it would be bound to take the admission 
as a whole. In re : Kodangi. 

33 Cr. L. J. 173 : 
135 I. C. 590 (a) : 34 L. W. 858 : 
1931 M. W. N. 1138 : 61 M. L. J. 860 • 
I. R. 1932 Mad. 174 (1) • 
A. 1. R. 1932 Mad. 24. 

Prosecution bringing false case— New 

case in Appellate Court. 

IVhcn the prosecution brings a false case, it is 
almost impossible to bring out a new one in 
the Court of Appeal. Moslem Khalifa v. 
Emperor. 41 Cr. L. J.792: 

189 I. C. 734 ; 13 R. C. 127 : 
A. I. R. 1940 Cal. 350. 

Prosecution by public servant. 

A criminal prosecution by a public servant 
should never be launched merely to feed fat 
the grudge of some private individual, irajid 
AH V. Emperor. 35 Cr. L. J. 824 : 

148 I. C, 1075 : 8 Luck. 638 : 
11 O. W. N. 490 : 6 R. O. 495: 
A. I. R. 1934 Oudh. 344 (2). 

Prosecution case found to be untrue— 

Acquittal — Procedure. 

Where in a riot case it is found that the case 
presented to the Court by the prosecution is 
definitely untrue, > it is not necessary for the 
accused to plead the right of private defence 
or to show that they I)ave not exceeded the 
right of private defence. On the finding that 
the case for the prosecution is untrue, the 
accused arc entitled to an acquittal. Eadne 
Sahi V. Emperor. 26 Cr. L. J. 647 : 

85 I. C. 935 : 2 P. L. T. 217 Cr. : 

A. I. R. 1925 Pat. 175. 

Prosecution concealing facts — Conviction, 

legality of. 

Where the prosecution conceals the true facts 
of an occurrence, and does not disclose the 
origin of the occurrence, so that it is impossible 
for the Court to apportion liability and to 
decide which of the two parties to a fight com- 
menced the fight and which acted in self- 
defence, it is not possible to hold either party 
responsible for what took place. Jalal v. Em- 
peror, 27 Cr. L. J. 821,; 

95 I. C. 597:8L.L.J. 183: 

27P. L. R. 22. 

Prosecution. 

Court Jamadar is generally empowered to 
conduct prosecution — Court Jamadar present — 
Magistrate cannot give permission to some 
other person to conduct prosecution. Jankt 
Gopal Koli V. Emperor. 37 Cr. L. J. 333 : 

160 I. C. 689 : 37 Bom. L. R. 967 ; 
S R. B. 277 : A. I. R. 1936 Bom. 35. 

Prosecution— Duty of. 

It is not sufficient in the case of the trial of 
an accused in a criminal case for the Crown 
merely to establish a prima facie case of guilt. 
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Practice. 

In all cases opinion of Police officer should 
not be accepted as final. When Magistrate 
does so, Sessions Judge should consider desira- 
bility of procedure. Gopal Singh v. Ragaunath 
Singh. 34 Cr. L. J. 1140 : 

145 I. C. 1031 : 6 R. P. 223 : 
A. I. R. 1933 Pat. 499. 

Practice — Joinder of charges— Charges 

of murder and preferring false complaint of 
murder — Whether should he tried jointly. 

Where an accused has committed murder and 
has preferred a false complaint of murder imme- 
dintel 3 ’ after committing the murder, it cannot 
be said that strictlj' speaking a joint trial held 
for the two offences under Ss. 302 and 211, 
Penal Code, is illegal. It can be fairlj’ contend- 
ed that the two acts were connected together 
and formed part of the same transaction. 
But offences of this nature ouglit not to be 
tried together because it is obviouslj’ verj' 
embarrassing to the accused to have to answer 
a charge of murder at the same lime as a 
charge of wilfully preferring a false complaint 
of murder. Tn rc : Upjiara Dodda Narasa. 

40 Cr. L. J. 211 r 
179 I. C. 518 ; 48 L. W. 601 : 
1938, 2 M. L. J. 771 ; 1938 M. W. N. 1116 : 
11 R. M. 593 : A. I. R. 1939 Mad. 59. 

— ; Practice of comparing statements of 

Toitnesses in Court zrith statements made to 
Police. 

The practice of Criminal Courts of comparing 
statements made by witnesses in Court under 
oath, with statements which thej' are alleged to 
have made to the Police during the course of 
the investigation held bj’ the Police prior to 
the trial cannot be too stronglj' condemned. 
Mohammad v. Emperor. 26 Cr. L. J. 1308 : 

89 I. C. 252 : 1 Lah. Cas. 193 : 
A. I. R. 1926 Lah. 54. 

Practice — Persons jointly committing 

breach of law — Responsibility, nature of. j 

As a general principle of Criminal Law, all 
who participate in the commission of an offence 
arc scv'craily responsible, as tliougii tlic offence 
were committed bj' cacli of them acting alone; 
consequentlj^ althougli ns joint actors in the 
commission of tl>c crime, they may be jointly 
tried and convicted, each must be separately 
punished as if he had committed the offence 
alone. Amrita Lai Rose v. Corporation of 
Calcutta. 18 Cr. L. J, 945 ; 

42 I. C. 305 : 21 C. W. N. 1016 : 
26 C. L. J. 215 : 44 Cal. 1025 : 
A. I. R. 1917 Cal. 348. 
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place where the deceased was murdered. 
Baliram Singh v. Emperor. 40 Cr. L. T. 937 : 

C- 274 : 12 R. N. 106 : 
1939 N. L. J. 442 : A. 1. R. 1939 Nag. 295. 

Practice. 


The practice of granting numerous adjourn- 
ments in petty criminal cases is to be condemn- 
ed. Birdhi Chand Jaipuria v. Darbari 
Jayaswal. 34 Cr. L. J. 263 : 

142 I. C. 144 : 13 P. L. T. 480 : 

I. R. 1933 Pat. 122 : A. I. R. 1932 Pat. 276. 

Preliminary enquiry— .Accused, whe- 
ther bound to disclose his defence — No in- 
ference from non-disclouTc — Failure o'' the 
essentials of prosecution case — Theories consistent 
with innocence to be accepted. 


There is no duty cast upon an accused person 
to disclose his defence in the course of a 
preliminary enquiry, and no inference can be 
drawn against the accused from non-disclosure 
of his defence at that stage. Where the 
essentials of the case for the prosecution fail 
and the Court has to rest the case for con- 
viction, not upon evidence, direct or cir- 
cumstantial, but upon one or two alternative 
theories, and where one of the said theories is 
consistent with innocence and the other in- 
consistent, there is no justification for accept- 
ing the theory which is inconsistent with such 
innocence. Sucli a course is contrary to the 
fundamental principles of British Justice. 
Kumar Prasad v. Emperor. 28 Cr. L. J. 611 : 

102 I. C. 899 : 8 P. L. T. 656: 

A, I. R. 1927 Pat. 292. 


Presumption — Presumption against 

accused. 

In a criminal case the Court cannot proceed 
upon an assumption that the accused must 
have done what he w’ns required by the rules 
of his employment to do, in order to fasten 
liability upon the accused with regard to bis 
knowledge of certain transactions which form 
the subject-matter of the charge. Prafulla 
Kumar Roy v. Emperor. 27 Cr. L. J. 147 : 

91 I. C. 883 : 30 C. W. N. 94 : 

A. I. R. 1926 Cal. 345. 


PresumjUion of innocence. 

An accused person is entitled to he consider- 
ed innocent until he is aetually found to be 
guilty both during the preparation of his 
trial and during the hearing of his case. 
Sudha Sindhu Dcy v. Emperor. 

36 Cr. L. J. 615 : 

154 I. C, 1006 : 39 C. W. N. 259 : 

62 Cal. 384 ; 7 R. C. 545 : 

A. I. R. 1935 Cal. 101. 


Practice— Slalcmcnl of accused to Police 

— Doubtful version— One more favourable to 
accused should be accepted. 

Where it is doubtful whether tlic accused 
said to the Sub-Inspector of Police that lie 
would show the place whore the deceased had 
been murdered or that he would show the place 
where he murdered the deceased, it must be 
taken tliat he stated that he would show the 


Presumplioti of innocence— Duty of pro- 
secution. 

To deal with a case simply upon the ground 
that when the complainant brings his case, he 
must be assumed to have a real grievance, is 
not the manner in which criminal trials should 
be conducted. The presumption is just the 
other way. The accused must be presumed to 
be innocent unless the prosecution have satis- 
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fundamental aspects has been found by the 
Sessions Judge to be untrue, it will rarely, 
if ever, be possible to accept the evidence 
of the prosecution witnesses who have 
obviously conspired together to tell that 
false story. Sadhu Dome v. Emperor. 

34 Cr. L. J. 227 : 
141 1. C. 786 : 13 P. L. T. 765 : 

I. R. 1933 Pat. 87. 

Public Prosecutor. 


A Pubic Prosecutor must not, during the 
examination of a witness, make any remark 
which is likely to suggest to the witness 
that he has made a mistake and that he 
should amend his statement. Param Sukh v. 
Emperor. 27 Cr. L. J. 11 ; 

91 1. C. 43 : 23 A. L. J. 1037 : 

A. I. R. 1926 All. 147. 

Public Prosecutor, duty of. 

In a criminal case, the duty of the Public 
Prosecutor is not to support, at all costs, a 
theory, but to investigate the offence. Nga 
Lu V. Emperor. 35 Cr. L. J. 792 : 

148 I. C. 810 : 6 R. Rang. 254 : 

A. I. R. 1933 Rang. 378. 

Public Prosecutor, functions of— Capital 

case — Duty of Crown. 

The purpose of a criminal trial is not to 
support at all costs a theory but to 
investigate the offence and to determine 
the guilt or innocence of the accused, and 
the duty of a Public Prosecutor is to 
represent not the Police but the Crown 
and this duty should be discharged fairly 
and fearlessly and with a full sense of the 
responsibility attaching to this position. In 
a capital case, it is the duty of the Crown 
to place before the Court all materials 
irrespective of the question as to whether 
they help the accused or go against him, 
and it has been rightly observed that the 
rule is not merely a technical one but 
founded on common sense and humanity. 
Kunja Subudhi v. Emperor. 30 Cr. L. J. 675 : 

116 1. C. 770 : 8 Pat. 289 : I. R. 1929 Pat. 338 : 

10 P. L. T. 549 : A. I. R. 1929 Pat. 275. 

Public Prosecutor. 


If the case is thought to be beyond the 
capacity of the Prosecuting Inspector, tlian 
the services of the Public Prosecutor should 
be secured. Salwarao Nagorao Halkar y. 
Kanbarao Bhagorao Halkar. 39 Cr. L. J. 458 : 
174 I. C. 510 : 10 R. N. 403 : 1938 N. L. J. 12 : 

A. I. R. 1938 Nag. 334. 

Public Prosecutor — Services should be 

sought in complicated cases. 


In a complicated case the services of the 
Public Prosecutor, or if necessary, of a 
special Public Prosecutor should be requisi- 
tioned at the trial or to investigate the 
case and not merely at the stage of appeal. 
Ghulam Haider v. Emperor. 39 Cr L T S'?! • 
177 I. C. 278 ; 40 pf L. R. 870 : 11 288 i 

A. I. R. 1938 Lab. 634. 

The object and measure of. 

g of merely retributive harm. 
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whether by the community or the individual, 
is itself a crime. Punishment is in itself 
an evil, justified only by its effects in 
deterring the offender from a repetition of 
the offence, and in detemng others by the 
example ' from the comraislion of it. In each 
case, punishment must be the least that 
will produce both these effects. Nanhi Gond 
V. Emperor. 28 Cr. L. J. 493 ; 

101 1. C. 669 : A. I. R. 1927 Nag. 221. 

Recovery of fine. 

Attachment of property to recover fine 
from son — Father objecting it to be his own 
property — Magistrate not making inquiries 
himself but dismissing father’s application on 
Tahsildar's report : Held, procedure was un- 
warranted and attachment should be set aside. 
Parshotam Das v. Emperor. 32 Cr. L. J. 812 : 
131 1. C. 912 : A. I. R. 1931 Lab. 543 (I). 

Reference— In/er/erencc by High Court. 

High Court will not interfere on a reference 
made by Additional Sessions Judge in a 
pending proceeding on the ground that he 
took a different view on the credibility of 
witnesses. Chandreshwar Prasad Narain Singh 
V. Arunendra Mohan Ghose. 38 Cr. L. J. 2 : 

165 I. C. 931 : 17 P. L. T. 794 : 3 B. R. 104 ; 

9 R. P. 231 : A. I. R. 1936 Pat. 626. 

Refusal by accused to answer jques- 

lions— Inference. 

Though the prosecution case has to be judged 
on its merits, an accused person cannot defeat 
the ends of justice by merely refusing to 
answer questions. S. 342, Cr, P. C., clearly 
provides that the Court may draw such 
inferences from the accused’s refusal, to 
answer questions as it thinks just, Sher 
Jang V. Emperor. 32 Cr. L. J. 684 : 

131 I. C. 277 : 1. R. 1931 Lab. 405 : 

A. I. R. 1931 Lab. 178. 

Repugnancy in record — Conspiracy, 

trial for — Two conspirators — Separate trials 
Acquittal of one — Conviction of other , ^ whether 
sustainable — English principle, application of 
Appeal against conviction. 

In the absence of provision in the Indian 
Statute Law, the Courts are not bound to follow 
the rule of English Law that repugnancy or 
contradiction on the face of the_ record is a 
ground for quashing the conviction. Repug- 
nancy in the verdict of the Jury in India is 
not by itself a sufficient ground for quashing 
a conviction, and there is no provision in the 
Cr. P. C. justifying interference with a con- 
viction on the ground of repugnancy in the 
record. In India, the acquittal of one_ of two 
alleged conspirators in a subsequent trial, does 
not form the ground of reversal of the convic- 
tion of the other tried before. However, if 
on the merits it is established on appeal by the 
other conspirator, that the evidence against 
him is weak or there are inherent improbabi- 
lities or infirmities in the case against him, 
then perhaps the fact that the same witnesses 
• were disbelieved in a subsequent trial may be 
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a trial. Oaslo Behary Basu v. Baistom Das 
Dcvrc. 24 Cr. L.J. 157 : 

71 1. C. 509 : 26 C. W. N. 831 : 

37 C. L. J. 105 : A. I. R. 1923 Cal. 105. 

Procedure — Charge— Dale of misappro- 

prialion wrongly mentioned —Accused aware of 
the (rue dale — No prejudice. 

Where the chargeunder S. 409, Penal Code, was 
indeed erroneous in respect of the date as well 
as the place of payment but there was nothing 
in the ease to show that the accused was 
misled by the error and the correct date 
was mentioned to him in his examination 
under S. 804, Cr. P. C., and he did 
not raise any dispute as to the place 
where it had been paid, no prejudice can 
be said to have resulted to the 
accused and the error in the charge is immale* 
rial and cannot affect the legality of the trial. 
Provincial Government, Central Provinces and 
Bcrar v. Shankar Gopal Brahmin, Palwari. 

39 Cr. L. J. 895 : 

177 I. C. 396 : 11 R. N. 139 : 

1938 N. L.J. 259: 

A. I. R. 1938 Nag. 445. 

Procedure— Charge— Duly of .dppcllale 

Court— Separate trial — Misjoinder. 

A Court of Appeal or revision in dealing with 
a question of misjoinder, must look to the 
position as it appeared when charges were 
framed. In deciding whether charges were 
rightly framed, one must look at the position 
ns it appeared to the IMagislrale, when he 
framed them. But it does not follow, that a 
Magistrate must wait till the stage of framing 
charges before he makes up his mind whether 
to split a case up. Akhil Bandhu Boy v. Em~ 
peroT. 39 Cr. L. J. 596 ; 

175 I. C. 409 : 10 R. C. 790 ; 

I. L. R. 1938, 1 Cal. 588 : 

A. I. R. 1938 Cal. 258. 

Procedure — Charge for substantive 

offence — Conviction for abetment— Failure of 
Police investigation — Legality of trial— Duty of 
Magistrate. 

A trial is not necessarily void simply because 
it is preceded by a Police investigation 
which has failed to comply with CIi. V of 
the Cr. P. C. A Magistrate who finds that 
there is a chance of getting a conviction 
against a person not charged, is not bound 
to stop the proceedings at any stage of the 
trial, arrest such person and start the original 
trial de novo. A man who is charged with a 
substantive offence and nothing else, can 
always, without framing a further charge, be 
convicted of abetment of it. Joseph v. Emperor. 

26 Cr. L. J. 492 : 

85 I. C. 236 : 3 Rang. 11 ; 

3 Bur. L. J. 265 : A. I. R. 1925 Rang. 122. 

— Procedure — Compliance, necessity of. 

While prompt disposal of a criminal case is 
a matter of importance, it is of equal or even 
greater importance to pay proper attention 
to the procedure prescribed by law so as to 
ensure, on the one hand, a fair trial to the 
accused and, at the same time, to leave no 
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loophole for any failure of justice resulting from 
defects in procedure. Faqir Singh v. Emperor. 

29 Cr. L. J. 769 ; 

in D T B Lah. 223 : 

30 P. L. R. 385 : A. 1. R. 1929 Lah. 382. 


Procedure— Counsel for accused cited as 
prosecution loitncss, xohether debarred from con- 
ducting case for accused. 


The mere fact that Counsel for an accused 
person has been cited as a witness for the 
prosecution, in the ca&, would not debar 
liim from appearing and conducting the 
offence of the accused, and would, there- 
fore, not render the rule as to the exclusion 
of witnesses from the Court-room until 
they have been examined,- applicable to 
him. In re : Vemureddi Babureddi. 


22 Cr. L. T. 588 : 
62 I. C. 828 : 13 L. W. 702 : 
1921 M. W. N. 440 : 
4 M. L. J. 158 ; 44 Mad. 916 : 
A. 1. R. 1921 Mad. 424. 


Procedure-Code, duty of, to pass orders 

on petitions. 


When petitions arc made to the Court, it 
is injproper merely to direct them to be filed 
with the record. Mahomed Zamiruddin v. 
Emperor. 19 Cr. L. J. 902 ; 

47 I. C. 274 : 3 P. L. J. 632 : 
A. I. R. 1918 Pat. 272. 


Procedure— Court receiving written notes 

of arguments, legality of. 

It is highly irregular for a Criminal Court 
to receive written notes of arguments from the 
Counsel for the prosecution especially 
without the knowledge of the accused. 
In re : Manncn Vcnkaip/a. 

■ ‘ 29 Cr. L. J. 929 : 

111 I. C. 849 : 28 L. W. 511 : 

1928 M. W. N. 788 : 

55 M. L. J. 712 : A. I. R. 1928 Mad. 1130. 


Procedure — Duty of Court. 


Where the legislature has directed certain 
procedure to be followed and certain forms 
to be adopted in a criminal case, the Magis- 
trate ought to adhere to the law and see tliat 
no prejudice is created so far as the accused is 
concerned. Suleman Adaxnv. Emperor. 

10 Cr. L. J. 375 ; 

3 I. C. 774 : 11 Bom. L. R. 740. 


Procedure — Duty of Police — Conflicting 

versions of occurrence — Dufy of Police. 


Where there are conflicting versions of an 
occurrence, the Police should make up their 
minds which of the conflicting versions is true, 
and should send accused for trial accordingly. 
When there are two versions of an 
occurrence which cannot be reconciled and 
both of which cannot possibly be true, it 
is clearly improper that persons should 
be sent up for trial on the basis both 
of one version and of the other. When 
this is done, the Magistrate before whom 
the two cases come is apt to take the 
view that as he has “prinia facie" evidence 
before him against both sets of accused 
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-Be-irial — Ground for. 

The marking nf nh irrelevant document in 
evidence is not a ground for ordering re-trial. 
' -S. Ramaswami Ayyar v. Commissioner, Chilloor 
Municipality. 41 Cr, L. T. 897 : 

190 1. C. 317 : 1940 M. W. N. 386 : 
51 L. W. 542 (1) : 13 R. M. 402 : 
A. I. R. 1940 Mad. 685. 

Re-trial — Ground for. 

When there is enmity between the parties in 
the case, and the Court is doubtful as to the 
value of any evidence adduced upon a re- 
hearing of the case, it would be dangerous to 
order a re-hearing. Feroze Kazi v. Emperor. 

41 Cr. L. J. 267 ; 
186 I. C. 227 ; 6 B. R. 307 : 
21 P. L. T. 931 : 12 R. P. 477 : 
A. I. R. 1940 Pat. 295. 

Be-irial. 

It is open to the High Court to order re-trial 
from any stage of a criminal proceeding it 
thinks fit. Emperor v. Atlur Singh. 

33 Cr. L. J. 650 : 
138 I. C. 618 ; 26 S. L. R. 191 : 
I. R. 1932 Sind 81 (2) : 
A. I. R. 1932 Sind 64. 

Re-trial — Magistrate having knowledge 

of case during investigation — Trial, propriety of. 

A Magistrate, who has some knowledge of the 
case while it is under investigation, should not 
try the case. But a conviction cannot be set 
aside or re-trial ordered on this ground where 
the accused is not shown to have been prejudi- 
ced. Emperor v. Ghulam Nabi. 

29 Cr. L. J. 301 : 
107 I. C. 835 : 6 Pat. 768 : 
A. I. R. 1928 Pat. 146. 


merits of the case and dispose of it. Where 
however, a case is essentially one where the 
guilt or innocence of the accused should be 
determined by a Judge and jury, who have 
seen the witnesses and heard theni give their 
evidence, who have seen the accused and who 
have heard them give their statements, there 
should be a re-trial which should be before 
another Judge and Jury and Judicial Commis- 
sioner’s Court should not proceed to decide 
the case finally upon the paper record before 
it. Shfwaram Jethanand Shivdasani v. Emperor. 

41 Cr. L. T. 28 ; 
184 I. C. 474 ; 1940 Ear. 249 ; 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

Re-trial. 

Proceedings under S. 16, Motor Vehicles Act 
— Case going on for long time— Accused 
already incurring expense in defence— Pro- 
secution responsible for many irregularities — 
Re-trial should not be ordered. Lalchand v. 
Emperor. 35 Cr. L. J. 1161 (2) ; 

150 I. C. 941 : 1934 O. L. R. 656 : 
11 O. W. N. 828 : 7R. 0.75; 
A. I. R. 1934Oudh370(2). 

Re- trial— Prosecution evidence insuffici- 
ent — Re-trial, to give prosecution another chance. 

It is an established principle of Criminal Law 
that if the evidence actually adduced by the 
prosecution is insufficient to support a convic- 
tion, a re-trial cannot be ordered to simply 
to give the prosecution another chance of pro- 
ducing further and better evidence. Tripurari 
Baiiackarjee v. Emperor. 39 Cc. L. J. 604 ; 

175 1. C. 514 : 42 C. W. N. 812 : 
10 R. C. 797 : A. I. R, 1938 Cal. 361. 

Re-trial — Prosecution launched not to 

vindicate law hut to humiliate accused — Re- trial 
not advisable. 


Be-irial — Partial re-trial. 


An Appellate Court cannot direct a partial 
re-trial. It can either direct a complete re- 
trial or call for further evidence to be placed 
before itself. Ramchandra Prasad v. Emperor. 

38 Cr. L. J. 657 : 
168 I. C. 979 : 3 B. R. 508 : 
9 R. P. 522 ; 18 P. L. T. 483 : 
A. I. R. 1937 Pat. 246. 

Re-trial— Power of Appellate Court. 


An Appellate Court has a power to order a 
re-trial, but it can pass such an order only 
upon proper grounds such as the ground that 
the original trial has been vitiated by some 
irregularity. The Appellate Court is not 
entitled to order a re-trial merely because it 
disagrees with the, finding of the lower Court 
that the accused had not committed the more 
serious offence but a lesser one. Motiram v. 
Emperor. 38 Cr. L. T, 71 ; 

165 I. C. 734 : 1936 A. L. J. 1083 : 

9 R. A. 301 : 1936 A. W. R. 921 : 

A. I. R. 1936 All. 758. 


Stoner’s Court. 


■Re-trial— Powers of Judicial Comn 


No doubt_ the Judicial Commissioner’s Coiir 
misdirection to order i 
re trial of the accused or to enter into th 


Where the prosecution is launched not with 
any desire to vindicate the law in the public 
interest but only with a view to humiliate the 
accused who has been sufficiently punished for 
the offence committed by him by having had 
to undergo the trial, it is not fair or advisable 
for the Court to play into the hands of a party 
in order to enable him to satisfy his grudge. 
Such a case is not a fit one in which re-trial 
should be ordered. Executive Officer, Municipal 
Board. Ghaziabad v. Harsaran Das. 

41 Cr. L. J. 281 : 
186 I. C. 261 ; 1939 A. L. J. 1034 : 
12 R. A. 397 : A. I. R. 1940 All. 19. 

Re-trial. 

The Prosecution is not entitled to ask for a 
re-trial where it comes to Court with an in- 
complete case which, so far as it goes, confirms 
the defence of the accused. P. K. . Sen v. 
Emperor. 29 Cr. J. 258. 

107 I. C. 529 : 9 P. L. T. 723 ; 
A. I. R. 1928 Pat. 293. 

Trial for murder — Proper course. 

Where in a murder trial, the evidence of cer- 

tain persons who were present and were eye- 
witnesses of what actually happened, had not 
been given, and if the accused is to be convict- 
ed and hanged on the evidence, it reafly means 



8^61 


ALL itotA. CtllMiiSlAL DIGEST (1904,— 1940) 


3502 


CRIMINAL TRIAL 

the terms of the rule or seetion he is said 
to have disobeyed. Gauri Dayal v. Emperor. 

36Cr.L.J. 630 : 
154 I. C. 1059 ; 4 A. W. R. 1413 : 
7 R. A, 869 : A. I. R. 1935 All. 121. 

Procedure — Objection to trial. 

Magistrate taking cognizanee on complaint by 
Police Inspector — Protest petition by opposite 
party — Omission to examine opposite party is 
only an irregularity. Daroga Mahton v. Em- 
peror. 36 Cr. L.J.200 : 

152 I. C. 847 (b) : 7 R. P. 266 : 
13 Pat. 789 ; 15 P. L. T. 756 : 
A. I. R. 1934 Pat. 573. 

Procedure — Practice — Accused unable to 

offer explanation compatible with his innocence — 
Accused making false statement — Inference can 
be drawn against him, 

IVhere an inference adverse to an accused 
person can be drawn from a number of cir- 
cumstances, if the accused person is unable 
to offer any explanation which is compatible 
with his innocence or if it is proved that any 
explanation which he offers is false, that is a 
further circumstance from which an inference 
can be drawn against him, but it is unsafe 
to hold that an accused person is necessarily 
guilty because he is making a false statement. 
S, 100, Evidence Act, obviously refers to cases 
where the defence of the accused depends on 
his proving a certain fact, that is, cases where 
his guilt is established on the evidence pro- 
duced by the prosecution unless he is able to 
prove some other facts especially within his 
knowledge which would render the evidence 
for the prosecution nugatory. Ram Bharoseij 
V. Emperor. 38 Cr. L, J. 205 : 

166 I. C. 430 ; 1936 A. L. J. 1124 : 
9R. P. 406 (2) : 1936 A. W. R. 927. 

A. I. R. 1936 All. 833. 

Procedure, propriety of~Cotifession — 

Recording of — Confession not recorded properly 
— Magistrate taking doion confession called as 
witness. 

In the matter of construction, Ss. 104 and 
804, Cr. P. C., must be looked at and construed 
together and it would be an unnatural con- 
struction to hold that any other procedure 
was permitted than that which is laid down 
with such minute particular in the sections 
themselves. The practice of allowing Mogis- 
trates as witnesses to depose to confessions 
•is improper and that where matters could be 
put on record and would be admissible when 
so put, there are the strongest reasons of policy 
for supposing that the Legislature designed 
that such matters should be available in that 
form and in no other. Nahrn v. Emperor. 

38 Cr. L. J. 642 : 
168 I. C. 962 ; 9 R. N. 281 ; 
I. L. R. 1937 Nag. 268 : 
A. I. R. 1937 Nag. 220. 

— Procedure — Prosecution — Prosecution, 

whether bound to examine witness mentioned in 
F. I. B. 

Prosecution is not bound to produce a wit- 
ness who is not expected to give true evi- 
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tbougli he may have been men- 
examined in the 
Committing Magistrate’s Court. Amur Singh v. 
Emperor. 31 Cr. L. J. 176 : 

120 1. C. 674 : A. I. R, 1930 Lah. 82. 

, Procedure — Repudiation by prosecution 
of documents filed and witnesses relied on at 
earlier stage, propriety of-Filing of documents 
by^proseculion in anticipation of defence, legality 

In a criminal case it is not open to the 
prosecution to put forward documents and 
witnesses as proving part of their case and 
then at the last moment to repudiate them 
all and start a new case altogether. The pro- 
secution ought to put forward from tlie be- 
ginning its real case and stick to it through- 
out. It is not a proper procedure for the 
prosecution to file documents which the defence 
relies on for the purpose of discrediting them 
before the defence has had a chance to file 
them for itself, inasmuch as such a course 
is in effect permitting the prosecution to call 
evidence in rebuttal of the accused’s defence, 
a practice wholly unathorised and not admit- 
ted by the Cr. P. C. In rc : Biswanath Das. 

28 Cr. L. J. 285 : 

100 I. C. 365 : A. I, R. 1927 Mad. 533, 

Proccdurc—Scarch. 

A search cannot be made in writing and the 
observations of physical facts must always 
and can be allowed to be proved by oral 
testimony. Bam Prosad v. Emperor. (P. B.) 

39 Cr. L. J. 796 : 

176 1. C. 787 : 19 P. L. T. 461: 

4 B. R. 772 : 11 R. P. 107 : 17 Pat. 632 : 

A. I. R. 1938 Pat. 403. 


-Procedure - Stoppage of trial. 


Proceedings in a trial should not be stopped 
merely because the accused cited as one of his 
witnesses a person on whom a process could not 
be served and who could not be examined on 
commission. Fazal Batman Khan v. Emperor. 

37 Cr. L. J. 618 : 

162 I. C. 270 ; 8 R. Pesh. 192 ; 

A. I. R. 1936 Pesh. 101. 


Procedure — Summary trial— Object of — 

Warrant case — Aecused after his examination, 
vohelher entitled to re-call prosecution witnesses 
for cross-examination. 

The object of Chap. XXI f, Cr. P. C., is to 
shorten the record and the work of the Magis- 
trate in making the record ; it is not intended 
to deprive the accused person of any of his 
rights under Chap. XX or XXI. Hence in a 
warrant case tried summarily, an accused, after 
he is examined, is entitled to re-call prose- 
cution witnesses for further cross-examination. 
Munna Gansurwa Ahir v. Emperor. 

40 Cr. L. J. 846 : 

184 I. C. 44 : 1939 N. L. J. 7 ; 

I. L. R. 1939 Nag. 457 : 12 R. N. 89 : 

A. I. R. 1939 Nag. 87. 

“ Proceedings", meaning of. 


The word " proceeding” is not defined in the 
Cr. P. C., but is frequently used therein, and 
from the nature of its use throughout the 
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cannot be allowed in revision. Dacan Singh v. 
Emperor. 38 Cr. L J. 1026 : 

171 1. C. 16 : 39 P. L. R. 459 : 
10 R. L. 175 : A. 1. R. 1937 Lab. 702. 

Eevision —Practice. 

As a general practice, IhCfHigh Courtjjwill not 
entertain in ll>c absence of most exceptional 
circunistances an ap[)licalion in its criminal 
rcvisional jnrisdielion after the expiry of 60 
days from the dale of the decision or order 
impugned. Zajar /l.'isvjn v. .Tugcshioar Bux 
lion." 41 Cr. L. J. 171 : 

185 I. C. 346 ; 6 B. R. 155 : 
12 R. P. 369 : A. I. R. 1940 Pat. 135. 

Itrcision. 

Revisional powers of High Court cannot be 
used to prevent criminal trials taking place. 
Durga Prosad v. Emperor. 36 Cr. L. J. 526 : 

154 I. C. 513 : 7 R. A. 768 ; 
1935 A. W. R. 209 : A. I. R. 1935 AH. 439. 

Jievision. 

Right of appeal depends on nature of sentence 
— Magistrate not acting in such way ns to call 
for interference in unappealable sentence— Re- 
vision is not proper. Atianl Singh v. Emperor. 

37 Cr. L. J. 417 : 
161 I. C. 307 ; 1936 All. 209 : 
1936 A. W. R. 129 : S R. A. 722 (I) : 

A. I. R. 1936 All. 147. 

-Revinion —Trial for minor offence— Facts 

disclosing major offence —LrgaliUj of trial— 
Revision — Interference. 

Where a Magistrate tries the accused for an 
offence under a less serious .section, when really 
the offence falls under a more serious section 
which is beyond his competence, his proceedings 
arc not illegal, and lliercforc, the High Court is 
not bound to interfere. Abdul Sathar v. Empe- 
ror. 29 Cr. L. J. 635 ; 

109 I. C. 907 : 54 M. L. J. 456 : 
27 L. W. 683 : A. I. R. 1928 M.ad. 585. 


Revision against acquittal — Local 

Government not appealing— Interference. 

Where it is open to the Local Government on 
being moved, to appeal against acquittal but 
no appeal has been preferred, it is not the 
practice of the High Court to interfere in revis- 
ion except in very unusual eases. Emperor v. 
Dayal Singh. 38 Cr. L. J. 432 (a) : 

167 I. C. 559 ; 17 Lab. 60 ; 

38 P. L. R. 1015 ; 9 R. L. 519 (2) : 

A. I. R. 1937 Lab. 132. 


Revision against acquittal by privaU 

complainant — Limitation of sixty days — Rule, 
if flexible. 

The rule that a revision by a private comp- 
lainant against acquittal of accused should be 
filed within GO days of acquittal, plus the 
period required for copying is not an inflexible 
one and might be departed from in exceptional 
circumstances. If the reasons given by the 
applicant for the delay ’are not sunicicnt, the 
Court'ean dismiss the application. The proper 
procedure in such a case is for a complainant 
application in revision before the 
igU Court within the time, and without 
waiting for a decision of his application to 


the District Magistrate to take steps for an 
appeal. The applicant cannot claim the exclul 
sion of time taken in moving the District 
Magistrate to flic an appeal. Both the proceed- 
ings arc distinct though the object is the 
same. 00 days is quite a liberal allowance 
without further extension, and it is very de- 
sirable that if there is tolbe a re-trial, it should 
take plaec as soon ns possible : Held, after 
considering that the applicant was not diligent 
in filing revision and that there was no merit in 
the application, that the ease was not of such 
an extraordinary nature that the application 
made at late stage and without the support 
of the Provincial Government, would he 
entertained. Nalhu Ramji v, Jagannath. 

41 Cr.L.J.745 : 
180 I. C. 479 ; 1940 N. L. J. 319 : 
13 R. N. 56 : A. I. R. 1940 Nag. 259. 

Rights of accused. 

A prisoner can consent to do nothing which 
is not authorized by law and the consent of 
Counsel for an accused person cannot validate 
a course of procedure which the law does not 
authorise. Ibrahim v. Emperor. 

36 Cr.L.J. 41: 
152 I. C. 236 : 31 N. L. R. 117 : 
7 R. N. 80 ; A. I. R. 1934 Nag. 209. 

— — Rights of accused. 

However guilty a man may be, he is entitled 
to a trial which is not a sham but a real 
trial, where the accused knows something about 
what is happening, Nihal v. Emperor. 

28Cr. L.J. 9*. 
99 I. C. 41 : 49 All. 5 : 24 A. L. J. 908 : 

A. I. R. 1926 All. 759. 

Rights of accused. 

It is the right of every man, be he 
guilty or innocent, to insist that he 
be tried according to the principles^ to 
be observed in investigating criminal 
! charges. Nem Singh v. Emperor. 

36Cr. L.J. 152: 
152 I. C. 741 ; 4 A. W. R. 5 : 
7 R. A. 373 : A. I. R. 1934 All. 908. 

Rights of accused. 

The accused has no right to inspect the 
paper from which a Police Officer is refresh- 
ing his memory. Rhulai Singh v. Emperor. 

11 Cr. L. I- 117 : 
5 I. C. 357 : 13 O. C. 7. 

Riot— Free fight— Prosecution charg'ng 

both factions, propriety of. 

Where there is figlit and riot between two 
factions, it is wrong for the prosecution to 
charge both the parties without making an 
attempt to discover who acted on the aggres- 
sive and who acted on the defensive. G. 
Venkataratnam v, D. Ramasastrulu. 

41 Cr. L.J, 903: 
190 I. C. 366 : 13 R. M. 405 : 
1939 M- W- N. 125$, 
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They must establish, so far as they can, by 
every reasonable means in their power, evi- 
dence to support the facts proving conclusively 
the guilt of the accused. LttcJimi Singh v. Em- 
peror. 19 Cr. L. J. 344 ; 

44 I. C. 456 : 1918 Pat. 35 : 
A. I. R. 1917 Pat. 111. 

Prosecution, duty of — Use of defence. 

It is one of the fundamentals of criminal juris- 
prudence that an accused person should never 
be condemned out of his own mouth. It is the 
duty of the prosecution to prove, and to prove 
beyond any reasonable doubt, that the accused 
is guilty. It should not improve its case by 
utilizing the defeets in the evidence of the 
defence witnesses or by the false statement 
which the accused may make. Emperor v. 
Nga Mya Maung. 38 Cr. L. J. 927 : 

170 I. C. 502 : 10 R. Rang. 92 : 
A. I. R. 1936 Rang. 90. 

Prosecution evidence disbelieved in 

material portion — Conviction on remaining por- 
tion, legality of. 

When the prosecution witnesses have been 
disbelieved in the most material part of their 
evidence, the rest of their evidence cannot 
be properly treated as affording the basis of 
a conviction. Ragho Prasad v. Emperor. 

30 Cr. L. J. 896 : 
118 I. C. 333 : 1. R. 1929 Pat. 525 : 

A. I. R. 1929 Pat. 180. 

Prosecution evidence false— Court’s 

duty. 

Per Young, J. — The plain duty of the Court 
when it finds the prosecution case false and 
manufactured in material and vital particulars, 
and supported by perjured evidence, is to 
throw the whole case out without delay. 
Asmatullah v. Emperor. 35 Cr. L. J. 236 : 

146 I. C. 914 : 1933 A. L. J. 1119 : 
6 R. A. 380 ; A. I. R. 1933 All. 896. 

Prosecution evidence false though case 

true — Duty of Magistrate to discharge. 

If the prosecution does not choose to put the 
correct version of facts before the Court and 
itself attempts to spoil a true case by adducing 
false and perjured evidence, a Magistrate can- 
not but discharge the accused. Alam v. Em- 
peror. 28 Cr. L. J. 601 ; 

25 A. L. T. 703 : 49 All. 879 : 
A. I. R. 1927 All. 804. 

Prosecution evidence, gaps in — Exami- 
nation of accused to fill in gaps, legality of — Cri- 
minal Procedure Code, S. 3i2. 

The gap in the prosecution evidence cannot 
be filled by examining the accused persons 
under S. 342, Cr. P. C. The examination of 
the accused for this purpose is contrary to law 
and the prosecution cannot be permitted to 
rely on admissions obtained from the accused 
in these circumstances. G. N. Subba Rao v. 
Anna M. Venkatachalapathi Ayyar. 

40 Cr. L. J. 69 : 
178 I. C. 478 : 1938 M. W. N. 871 (2) : 
48 L. W. 320 ; (1938) 2 M. L. J. 397 : 
11 R. M. 459 : A. I. R. 1938 Mad. 904. 
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^^os^oution, failure of , to produce wit- 
nesses — Presumption. 

Where the prosecution fails to examine wit- 
n^ses who appear to have been present at the 

time of the occurrence, which is the subject of 

the trial, it may be presumed that if those 
witnesses had been examined, they would not 
have supported the prosecution ; but this pre- 
sumption cannot render ineffective or outweigh 
unimpreachable evidence which has been pro- 
duced in the case. Emperor v. Alimaddin Nas- 

26 Cr. L. J. 631 
85 I. C. 919 ; 29 C. W. N. 231 
41 C. L. J. 101 : 52 Cal. 522 
A. I. R. 1925 Cal. 361. 


Prosecution — Gang cases. 

Police should leave gang cases alone and pro- 
ceed with substantive case. Surjan Singh v. 
Emperor. 33 Cr. L. J. 251 : 

136 I. C. 27 : 33 P. L. R. 602 ; 
I. R. 1932 Lab. 203 : A. I. R. 1932 Lah. 298. 


-Prosecution — Legality. 


Where the main allegation against the accused 
is disobedience of an order of the Magistrate 
trying the case, the prosecution is objection- 
able as the Magistrate makes himself Judge in 
his own case. Maung Chan Tha v. Emperor. 

37 Cr. L. J. 527 : 

161 1. C. 993 .•8R.Rang. 53: 

A. I. R. 1936 Rang. 116. 


Prosecution of public servant after 

inordinate delay— Effect. 

A prosecution launched against a public ser- 
vant after an inordinate delay (of about 4 years) 
rouses suspicion in one’s mind that this has 
been done to serve some end, either of the 
complainant or of others who are interested in 
disgracing the public servant. Kali Prasad 
Singh, Chairman, .Municipality, Buxar v. Sri- 

Krishun Chaturvedi. 39 Cr. L. J. 774 : 

176 I. C. 725 : 4 B. R. 755 : 

11 R. P. 98 : A. I. R. 1938 Pat. 543. 


Prosecution — Story not believable as 

whole — Effect. 

There is no general principle of law that 
where a party comes into Court with ^ a 
story, which cannot be believed as to its 
essential details, it is impossible to rely on 
a part of the story for the purposes of 
convicting the accused. Leda Bhagat v. 
Emperor. 33 Cr. L. J. Ill : 

135 I. C. 81 : 10 Pal. 590 ; 12 P. L. T. 864 : 

I. R. 1932 Pat. 1 : A. I. R. 1931 Pat. 384. 


Prosecution, whether bound to examine 

hostile material witnesses. 

Per Rtipchand, A. J. C.— The prosecution is 
not under an obligation to call all available 
material witnesses if they reasonably believe 
that, if called, they would not speak the 

truth. Mohammed Yusif V. Emperor. 

31 Cr. L. J. 1026 : 
126 I. C. 449 : A. I. R. 1930 bind 225. 


Prosecution story untrue in funda- 
ments — Effect. 

If the story of the occurrence in its 
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sentence in revision. It is recognized tlmt a 
person who has, even wrongly, got the benefit 
of a lenient sentence at his trial, may some- 
times to allowed to benefit by his good fortune, 
provided the sentence passed is one which is 
legal. Nga Bo Thin v. Emperor. 

38 Cr. L. J. 1051 : 

171 1. C. 285 : 10 R. Rang. 141 ; 

1937 Bang. 169 : A. I. R. 1937 Rang. 254. 

Sentence — Enhancement in revision — 

Principles — Conviction uitdcr S. 247, Penal Code 
— Sentence reduced — Sound reasons given — Held, 
it XDOuld not be enhanced in revision. 

Where a sentence passed is substantial even 
though inadequate, it will not be enhanced in 
revision, on the mere ground that the High 
Court as a Court of first instance would liave 
passed a heavier sentence. Where on an appeal 
from a conviction under S. 24Y, Penal Code, 
and sentence of one year’s rigorous imprison- 
ment, the Sessions Judge maintained the con- 
viction but reduced the sentence to a term of 
six months giving sound reasons for reducing 
it : Held, that there being sound reasons and 
the sentence not being grossly inadequate, the 
High Court would not enhance it in revision. 
Manna Singh v. Emperor. 

38 Cr. L. I. 720 : 

169 I. C. 171 : 9 R. L. 720 : 

A. I. R. 1937 Lah. 215. 

Sentence — Enhancement. 

In the absence of express words limiting the 
powers of the High Court in cases of sentences 
passed by Assistant Sessions Judges, the High 
Court can enhance such sentence up to the 
maximum sentence prescribed by law for the 
offence. Emperor v. Bam Nath, 

37 Cr. L. J. 49 : 

159 I. C. 290 : 1935 A. W. R. 1236 : 

8 R. A. 419 : A. I. R. 1935 All. 989. 

Sentence — Enhancement. 

An appeal to impose a substantial fine in 
place of a sentence of imprisonment passed by 
the trial Court and maintain the same sentence 
of imprisonment in default of payment, docs 
amount to enhancement. For the accused may 
not be able to pay the fine, then they will 
have to undergo the imprisonment and their 
property is liable to attachment for payment 
of the fine as well. If the argument that the 
accused themselves asked the Magistrate to 
impose a fine in place of imprisonment were 
correct, an absolutely crushing fine might be 
imposed. The question depends upon the 
circumstances of each case. Shanker Singh v. 
Emperor. 38 Cr. L. J. 935 : 

170 I. C. 538 ; 1937 O. W. N. 754 ; 

' 10 R. O. 35 : 1937 O. L. R. 452 ; 

A. I. R. 1937 Oudh 462. 


Sentence — Enhancement — B,ash driving 
causing death. 

The accused while driving his car at an cxces 
sive speed, on a straight road which wa 
uncrowded, wanted to pass over another car ii 
front of him. Having got past the other cai 
to the left in order to ge 
back to the proper side of the road, and in s 


doing, he lost control of his car which ran nte 
the road, collided with a tamarind tree an? 
was thrown into a field, with the result that 
three of the passengers sitting in the back 
scat were killed. He was tried under S. 304.A 
Penal Code, and sentenced to four months’ 
rigorous imprisonment. The case was referred 
to the High Court for the enhancement of 
sentence : Held, that in a case of this sort, the 
sentence to be imposed could not be measured 
by the consequences of the act, unless those 
consequences were necessarily inherent in the 
act, and that the fact that three deaths 
resulted, was not a circumstance which ought 
greatly to enhance the punishment to be 
inflicted for the rash and negligent act of the 
accused. The death of the three persons was 
not at all a natural and probable consequence 
of his act. Emperor v. Marshal. 

38 Cr.L.J. 658 
168 I. C, 865 : 9 R. B. 410 
38 Bom. L. R. 1111 at page 1113 
A. I. R. 1937 Bom. 80. 

Sentence — Extent. 


Where a murder was deliberately planned 
and carried out in brutal fashion, an 
innocent man being done to death for the 
sake of money, the capital sentence is fully 
justified. Malln Marhila v. Emperor. 

35 Cr. L. J. 213 : 
146 I. C. 701 : 16 N. L. J. 186 : 6 R. N. 93 ; 

A. I. R. 1933 Nag. 352. 

Sentence— Extenuating circumstances— 

Youth, whether by itself extenuating circumstance. 

Youth alone in every case is not such an 
extenuating circumstance ns would'_ justify 
the imposition of the lesser penalty m cases 
of murder, but it should be taken into 
consideration with the other facts of the 
case. Nga Saxo Htun v. Emperor. 

^ 38 Cr. L. 1. 1022 ; 

171 1. C. 125 : 10 R. Rang. 131: 
A. I. R. 1937 Bang. 121. 


Sentence-Factors for decision— False 

defence that Prosecution story is a concoction by 
Police — Aggravation of sentence — Legal practi- 
tioners — Gross misconduct. 

Where a false defence that the Prosecution 
story is an entire concoction on the part of 
the Police is raised on the direct instructions 
of the accused, he adds to the heinousness 
of the offence with which he is charged by 
a baseless accusation of outrageous conduct 
on the part of the Police or other prosecu- 
tors. In a clear case of this kind the 
Tribunal should take this into account as a 
circumstance of aggravation in a^yf»rdiog the 
sentence. Where the suggestion is made by 
the legal practitioner without _ reasonable 
cause, the legal practitioner is guilty of the 
grossest professional misconduct. Moreover, 
cross-examination on these lines is 
grossly abused and it is the duty of the 
Tribunal if it has any suspicion when an 
Advocate begins an attack upon a prosecutor 
or a witness by way of so-called “ suggestions 
involving dishonourable conduct to demand 
from the Advocate an assurance that he 
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taken into consideration. Singleion v. Em- 
peror. 26 Cr. L. J. 662 : 

S6 I. C. 38 : 29 C. W. N. 260 : 
41 C. L. J. 87 : A. 1. R. 1925 Cal. 501. 

; — ^Repugnancy on face of record — 

Conviction, whether sustainable. 

Mere repugnancy on the face of the record is 
not by itself sufficient to ensure the quashing 
of a conviction. Umadasi Dasi v. Emperor. 

26Cr. L.J. 11 : 
83 I. C. 491 : 40 C. L. J. 143 : 
28 C. W. N. 1046 : 52 Cal. 112 : 
A. r. R. 1924 Cal. 1031. 

Res-judicata, application of. 

Per Lakshmana Rao, J. — There is no rule 
of res judicata in criminal matters except 
when proceedings end in an acquittal or 
conviction. Emperor v. John Mclver, (F. B.) 

37 Cr. L. J. 637 : 
162 I. C. 592 (2) : 1936 M. W. N. 281 : 

43 L. W. 548 : 70 M. L. J. 635 ; 
8 R. M. 1000 : A. I. R. 1936 Mad. 353. 

Retracted Confession —Conviction. 

A conviction may be based on a retracted 
confession when the confession vs voluntary 
and there is sufficient corroboration. Iqbal 
Khan v. Emperor. 28 Cr. L. J. 656 : 

103 I. C. 112 (a) : A. I. R. 1927 Lah. 780 (b). 

Retracted confession. 

It can form basis of conviction, but corro- 
boration is necessary from independent 
quarters. Nahmum v. Emperor. 

35 Cr. L.J. 1390 : 
151 1. C. 716 : 36 P. L. R. 2 : 7 R. L. 198 : 

A. 1. R. 1934 Lah. 715. 

Retracted confession~Use against Co- 
accused. 

A confession of an exculpatory nature made 
by an accused and subsequently retracted can- 
not be used against a co-accused. Emperor v. 
Ramsidh Rai, 39 Cr. L. J. 725 ; 

176 I. C. 530 : 4 B. R. 724 : 11 R. P. 79 ; 

A. I. R. 1938 Pat. 352. 
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Retracted confession —Value. ' 

The retracted confession of an accused has 
really little or no evidential value against a 
co-accused but it can be taken into considera- 
tion along with the other evidence against that 
accused, especially when the Court considers 
that the confession was both voluntary and 
true. Mathura v. Emperor. 36 Cr. L I 767 • 
155 I. C. 527:1935 O.W. Nlsei: 

7 R. O. 602 : A. I. R. 1935 Oudh 354. 

Re-trial. 

A re-trial on the ground of illegal “joint trial 
can be refused by the Judge if he' considers 
that accused have already undergone sufficient 
punishment. Nur Hussain v. Emperor. 

33 Cr. L. J. 145 (2) ; 
135 I. C. 508 : 33 P. L. R. 530 : 

I. R. 1932 Lah. 108 : 
A. I. R. 1931 Lah. 767. 

Re-trial — Accused charged with murder 

and conspiracy to commit dacoity— Conviction 
for murder set aside — Case not sent back for re- 
trial for murder. 

In a conviction for murder and conspiracy to 
commit dacoity, the conviction on the murder 
count was set aside as the charge to the jury 
was defective. It appeared that the murder 
took place two years before and the witnesses 
would be liable to confuse what they had heard 
since the oceurrence with what they had seen. 
The accused was sentenced to transportation 
on being convicted for conspiracy to commit 
dacoities : Held, that under the circum- 
stances, the case should not be sent back for 
re-trial on the charge of murder. Sanyasi 
Gain v. Emperor. 38 Cr. L. J. 1018 : 

171 I. C. 183 : 10 R. C. 235 : 
A. I. R. 1937 Cal. 269. 

Re-trial, duty of Court ordering. 

The duty of an Appellate or Revisional Court, 
as to ordering the re-trial of a person, whose 
conviction has been set aside by such Court 
on the ground of irregularity in the trial, 
discussed. Emperor v, Balwant Singh. 

8 Cr. L. J. 11 : 
4 N. L. R. 71. 


Retracted confession Value. 

Confession made 14 days after arrest by the 
Police and retracted at the earliest oppor- 
tunity before the trial Magistrate has no 
evidentiary value as against the co accused. 
Kuldip Ohand v. Emperor. 

36Cr. L.J.300 (2); 

153 I. C. 139 : 37 P. L. R. 132 : 

7 R. L. 392 (2 ) ; A. I. R. 1934 Lah. 718. 

Retracted confession. 

Value against co-accused is very weak and 
requires material corroboration — Confession 
by accused after being given opportunity 
to think over his position— Court may pre- 
sume it is made voluntarily but must carefully 
scruitinize its value. Sheoralan v. Emperor. 

35 Cr. L. J. 1290 : 

151 1. C. 298 : 1934 O. L. R. 710 : 
no. W. N. 1012 : 7 R. O. 109 ; 

A. I. R. 1934 Oudh 418. 


-Re-trial— Evidence. 


In a trial for murder, the recorded evidence 
in the Sessions Court included some evidence 
which should not have been admitted to 
record as being inadmissible under S, 122, 
Evidence Act, and some evidence was also 
totally inconsistent with other evidence. The 
statements of the prosecution witnesses before 
trial were inconsistent and the Committing 
Magistrate had directed two of them to be 
prosecuted for perjury and they were examined 
at the trial on a date when presumably they 
might have been standing their trial for per- 
jury. This fact was not noted by the trial 
Judge. Further, Counsel for the accused and 
the Court did not consult all records available : 
Held that there was no fair trial for the 
accused and that he should, under S. 376, 
Cr. P. C., be directed to be re-tried. Najab Gut 
Mohammad V. Emperor. ^Cf. L. J. 741; 

169 I. C. 257 : 9 R. Pesh. 143 ; 
A. I. R. 1937 Pesh. 71. 
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from examining in the Committing Magistrate’s 
Court the prineipal witnesses for the prose- 
cution. Nandram Bhimbahadtir v. Emperor. 

36 Cr. L. J. 563 : 
154 I. C. 455 : 28 S. L. R. 317 : 
7 R. S. 159 : A. I. R. 1935 Sind 31. 

^ Sessions case— Procedure. 

Where a Magistrate thinks from the first that 
a ease ought to be tried by a Court of Session, 
procedure laid down in Chap. XVIII, Cr. P. C., 
is prima faeie obligatory on him and he must, 
under S. 208, take all such evidence as may be 
produced for the prosecution or on behalf of 
accused and give the accused an opportunity to 
cross-examine the prosecution witnesses. S. 847 
has no applicability in such a case. Emperor 
V. Channing Arnold. 13 Cr. L. J. 877 (b) : 

17 I. C. 813 : 5 Bur. L. T. 239. 

Sessions case — Transfer of slatcmcnl in 

3Iagislrate's Court to Sessions Court, ground 
for. 

A statement of a witness made before the 
Committing Magistrate cannot be transferred 
to the Sessions Record simply on the ground 
that the witness was “shy and speech- 
less.” Moli Ram v. Emperor. 

24 Cr. L. J. 904 ; 
75 I. C. 152. 

Sessions case— Witness in Committing 

Court not examined in Sessions— Powers of 
Judge. 

Crown not calling prosecution witness examin- 
ed by it in Committing Magistrate’s Court, 
in Sessions — Sessions Judge thinking him to be 
material witness — Court cannot compel the 
Crown to examine him as Crown witness or 
to tender him for cross-examination. Emperor 
V. Dulo. 36 Cr. L. J. 869 (2) : 

155 I. C. 1114 ; 7 R. S. 221 (2) : 

A. I. R. 1935 Sind 60. 

Sessions Court — Production of witness 

not produced in trying Court. 
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Sessions Judge, duly of, to lake interest 

in case from very beginning of trial— Revenue 
Officials— Prosecution before departmental en- 
quiry, propriety of. 

During trials. Sessions Judges rely far too 
much on a badly instructed Government 
Pleader or on the evidence of the prosecution 
shaping itself ns best it may. It is much to 
be desired that a Sessions Judge should start 
his interest in a case at tlie very beginning 
of the trial and not when the time comes to 
write or dictate the judgment. First of all, 
the ingredients of an offence ouglit to be 
clearly grupsed and then attempts made con- 
linuously to discover whether the evidence of 
the complainant and that of the prosecution 
witnesses did satisfy those ingredients or not. 
It is unfortunate that a private person can 
prosecute a palioari without any departmental 
inquiry being made on the subject. Some 
kind of protection should be given to these 
Revenue Oilicials by making a departmental 
inquiry necessary before a criminal prosecuUori 
is launched. Suraj Prasad v. Emperor. 

32Cr. L.J. 158; 
128 I. C. 601 : 1. R. 1931 All. 73 : 

A. I. R. 1930 All. 534. 

Sessions Judge setting up case not sup- 
ported by evidence, propriety of. 

A Sessions Judge is not justified in setting 
up a case of his own not supported by the 
evidence. Saraj v Emperor. 30 Cr. L. J. 1126 : 

120 I. C. 6:11 L. L.J.299: 
I. R. 1929 Lab. 950 : A. I. R. 1929 Lah. 788. 

Sessions trial— Appeal, forum of. 

An appeal lies to the Judicial Commissioner’s 
Court against convictions and sentences passed 
by a Judge of the Judicial Commissioner’s 
Court sitting in its Sessions Court jurisdiction 
with a Jury, only on a point of law. Shewaram 
Jelhanand Shivdasani v. Emperor. 

41Cr. L.J. 28: 
184 I. C. 474 : 1940 Kar. 249 : 12 R. S. 107 : 

A. I. R. 1939 Sind 209. 


Evidence not produced in trying Court can 
be produced in Sessions Court — Witness not 
examined in trying Court cannot be bound 
down to appear and give evidence in Sessions 
Court — Summary of evidence proposed to be 
given in Sessions Court should be given to 
Court and accused before commencement of 
Sessions trial. Niamat v. Emperor. 

37 Cr. L. J. 742 : 

162 I. C. 976 : 17 Lah. 176 : 

38 P. L. R. 421 : 8 R. L. 985 : 

A. I. R. 1936 Lah. 533. 

Sessions Court — Right of taking cogniz- 
ance. 


Sessions Judge can take cognizance of case 
only when it has been properly committed to 
u ^ commitment is wholly, irregular, 

ne has no option but to refer case to High 
t-ourt. Mohammad Mchdi v. Emperor. 


^ 36 Cr. L. J. 137 

I. C. 667 : 4 A. W. R. 524 
1934 A. L. J. 965 : 7 R. A. 365 : 

A. I. R. 1934 All. 963 


Sessions trial— Evidence— Judge admit- 
ting first information report — Duly to give reapn 
for same, to Jury. 

The Judge in Sessions trial committs no error 
if he admits a first information report in evi- 
dence. It is his duty to decide oii the argu- 
ments of the two sides and decide in the way 
he thinks best. But once he admits it, it is 
his duty to leave the matter entirely free to the 
Jury as to what weight they would allowjo 
the evidence. The Judge would not be wise 
in giving his reasons for admitting the docu- 
ment in evidence. He should merely state 
that he admits the document in evidence and 
lays it to the Jury. Ebadi Khan v. Emperor. 

39Cr. L.J.679 : 
176 I. C. 10 : 11 R. C. 36 : 
A. I. R. 1938 Cal. 460. 

Sessions trial. 

Witness not examined before Committing 
Magistrate proposed to be examined in Sessions 
Court — Statement of such witness should be 
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that he has to be convicted and hanged in cir- 
cumstances in which, on the face of the matters 
on the record, the whole story has not been 
given. Whether it is of value or it is of no 
value, about what happened, it is not safe to 
convict him upon the evidence as it stands : 
Held, that the accused should be re-tried : 
Held, also, that if the prosecution failed to call 
such witnesses, they should be examined as 
witnesses called by the Court under S. 540, 
Cr. P. C. Nga Kaii Cfiai v. Emperor. 

38 Cr. L. J. 1040 : 
171 1. C. 129 : 10 R. Rang. 133 : 
A. I. R. 1937 Rang. 139. 

Re-trial, token proper. 

In the absence of any material irregularity in 
a trial in which all available evidence was pro- 
duced, an order of re-trial would merely 
amount to an expression of dissatisfaetion with 
the result. An order of re-trial should not be 
given merely because the revisional authority 
disagrees with the trial Judge as to the offences 
constituted by proved facts. Batoar Shah v. 
Emperor. 37 Cr. L. J. 1039 : 

164 I. C. 899 ; 9 R. Pesh. 31 : 
A. I. R. 1936 Pesh. 172. 

Re-trial. 

When the first trial breaks down on account 
of any illegality in conducting it, the normal 
course is a re-trial. Ditoan Singh v. Emperor. 

36 Cr. L. J. 744 : 
155 I. C. 450 : 7 R. N. 176 : 
A. I. R. 1935 Nag. 90. 

jte.irial an account of irregularity. 

The fact that the trial of an accused was 
irregularly conducted, is no reason why he 
should be harassed again by a re-trial. 

Chhotey Lai v. Emperor. 28 Cr. L. J. 756 : 

103 I. C. 836 : 1 Luck. Cas. 265 ; 
A. I. R. 1927 Oudh 353. 

— Review — High Court, if can alter or 

review its on judgment. 

A High Court has no power to alter or review 
its own judgment in a criminal case, once it has 
been pronounced and signed except in cases 
where it was passed without jurisdiction or in 
default of appearance without an adjudication 
on the merits or to correct a clerical error. The 
High Court cannot review a judgment passed 
by the Bench which heard the appeal. The pro- 
per course is to file an appeal. Diwan Singh 
v. Emperor. 38 Cr. L. J. 390 : 

167 1. C. 465 : I. L. R. 1936 Nag. 99 : 
9 R. N. 186 ; A. I. R. 1936 Nag. 132. 

Revision — Aequitlal — Interference by 

High Court, when proper — Failure to appreciate 
question of fact — Refusal of District Magistrate to 
make reference on order of acquit’al — High Court 
allowing complainant’s revision — Whellier im- 
plies. 

Where the trying Magistrate has failed to 
appreciate the questions of fact which he had 
to determine in order to adjudicate on the 
plea of right of private defence, and there- 
fore there has been no proper trial ' of 
these questions, .a re-trial will be ordered. 
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Where the District Magistrate or Sessions 
Judge merely differs from the first Court’s 
appreciation of facts, or where he suspects an 
error of law, then, unless he is clearly of opin- 
ion that the public interest demands that there 
should be intervention by the High Court, he 
is under no obligation to refer the case. Where 
the only Interests affected are those of private 
parties, he will more often do better by leaving 
the party aggrieved to pursue his remedy by 
application to the High Court. Abdul Manir 
v. Kadir Khan. 38 Cr. L. I. 470 : 

167 I. C. 894 : 18 P. L. T. 227 : 
3 B. R. 377 : 9 R. P. 447 : 
A. I. R. 1937 Pat. 110. 

Revision. 

Court cannot revise its own revisional order. 
In re : Bhogi Reddi An Karma. 

34 Cr. L. J. 278 : 
142 I. C. 138 ; 1932 M. W. N. 1162 : 
65 M. L. J. 6 : 1. R. 1933 Mad. 199. 

A. I. R. 1933 Mad. 247. 

Revision — Diserelion exereised by lower 

Court. 

The discretion of Magistrate in dismissing 
complaints is not lightly to be interfered with. 
Where he has used his discretion in dismissing 
a complaint, if there is as much to be said in 
its favour as against it, the discretion should 
not he interfered with. Juridiotion in revision 
should not be lightly exercised. Sadhuram 
Chimandas v. Chimandas Budhuram. 

38 Cr. L. J. 742 : 
169 I. C. 112 : 9 R. S. 277 : 
A. I. R. 1937 Sind 81. 

Revision. 

In many cases where, in orders, there has been 
irregularity of form but where it appears that 
no harm would be done to the parties, although 
by a wrong method a right result may have 
been reached, it is undesirable that the High 
Court should exercise its discretionary jurisdic- 
tion in revision. Bansidhar Marwari v. Indar 
Narain Singh. 24 Cr. L. J. 865 : 

75 I. C. 65 : A. I. R. 1923 Pat. 438. 

Revisioti — Interference with decision on 

facts. 

It is not the rule of the Court to interfere with 
decisions on facts upon evidence, except for 
I special reasons. The objections to making a 
! reference or to interfering in revision are still 
stronger when the proceeding is a pending 
proceeding instituted in accordance with law 
and carried on regularly and in which no error 
of procedure is suggested to have been com- 
mitted by the Magistrate before whom those 
proceedings are pending. Chandreshwar Prasad 
Narain Singh v. Arunendra Mohan Chose. 

38 Cr. L. J. 2 ; 
165 I. C. 931 : 17 P. L. T. 794 ; 
3 B. R. 104 : 9 R. P. 231 ; 
A. I. R. 1936 Pat. 626. 

Revision — Neto plea cannot be allowed. 

Pleas not raised before the trial Magistrate 
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tion to be exercised depends on circumstances 
of each case. In re : Bamchandra Babaji Gujjar. 

34 Cr. L. 1. 900 (2) : 
145 I. C. 161 : 6 R. B. 42 : 
35 Bom. L. R. 384 : 
• A. I. R. 1933 Bom. 307. 

Slay pending civil proceedings. 

Mere fact that civil case is pending is not 
by itself sufficient ground for staying criminal 
proceedings. Neither priorty of time nor 
intention to prejudice civil litigation 
is the only test. Circumstances of 
each case should be considered. Loms Phillip 
Dias V. Mahadev Barik Rout. 

35 Cr. L. J. 311 : 
147 I. C. 230 : 35 Bom. L. R. 1054 : 

58 Bom. 49 : 6 R. B. 177 : 
A. I. R. 1933 Bom. 485. 

Stay pending civil proceedings. 

Proceedings in a criminal case should be 
stayed during the pendency of a civil suit where 
the subject-matter for consideration in both the 
cases is the same. Bishambhar Das v. Emperor. 

27 Cr. L. J. 1114 : 
97 I. C. 426 : A. I. R. 1927 Lah. 17. 


sale-deed before a Sub-Registrar, and on appeal 
the Distriet Registrar registered the deed and 
ordered prosecution of the executant under 
S. 82 (a) of the Registration Act, whereupon 
she instituted a suit in the Civil Court for a 
declaration that the sale-deed was a forged 
one, and moved the High Court for stay of 
the criminal proceedings : Held, (1) that 
the criminal case ought to be stayed pending 
the decision of the civil suit ; (2) that in such 
a case, the hearing of the civil suit should be 
expedited. Phuleshra Kuer v. Emperor. 

22 Cr. L. J. 489 : 

62 I. C. 185 : 1 P. L. T. 697 : 

A. I. R. 1920 Pat. 816. 

Strictures on defence counsel. 

Making of strictures against the conduct of 
the defence Counsel by the Sessions Judge, 
deprecated. Bhagauli v. Emperor. 

35 Cr. L. J. 1042 : 

150 I. C. 205 ; 6 R. O. 615 : 

11 O. W. N. 581: 

A. I. R. 1934 Oudh 362. 

Sudden death during police inquiry 

— Procedure. 


Stay pending civil proceedings — Speedy 

trial. 


In certain proceedings under S. 145, Cr. P. C., 
the petitioner was found to be in possession 
on the strength of a sale-deed. The respondent 
filed a suit to declare that the deed was a 
forgery and, during the pendency of it, filed 
also a complaint against the petitioner alleg- 
ing that he was guilty of an offence under 
S. 474, Penal Code, suppressing the further 
fact that the document was actually used in 
Court, a circumstance that would have 
attracted the provisions of S. 195, Cr. P. C., 
as to sanction which had not been granted. 
On an application by the petitioner to the 
High Court for stay of the criminal proceed- 
ings during pendency of the civil suit : Held, 
that the criminal proceedings ought not 
to be stayed, but must, under the circum- 
stances, be disposed of without delay- Bolla 
Venkata Reddy v. Gadi Lingo Reddy. 

28 Cr. L. J. 225 : 

99 I. C. 1025 : A. I. R. 1927 Mad. 1060. 

Slay pending civil proceedings. 

Stay of criminal proceedings pending civil 
actions— When proper, stated. U Tha Zan v. 
U.Pyant. 37 Cr. L. J. 261 : 

160 I. C. 175 (b) : 8 R.Rang. 353 : 

A. I. R. 1935 Rang. 487. 


Stay pending civil proceedings. 

When matter involved in civil suit and crimi 
nal complaint is same and is one which cai 
best be decided in Civil Court, criminal proceed 
ings should be stayed. JMani Ram v. Emperor 

32 Cr. L. J. 463 (2) 
129 I. C. 765 : 12 L. L. J. 87 
I. R. 1931 Lah. 237 
A. I. R. 1930 Lah. 664 


~ Stay pending civil proceedings. 

Where the accused denied the execution of a 


Where a person connected with Police in- 
quiry suddenly dies, necessity of holding 
magisterial investigation pointed out. Nahru 
V. Emperor. 38 Cr. L. J. 642 : 

168 I. C. 962 : 9 R. N. 281 : 
I. L. R. 1937 Nag. 268 : 
A. I. R. 1937 Nag. 220. 


Summary trial. 

A summary trial implies speedy disposal of 
a case which can be heard and disposed of 
at once, and is not extended for a contentious 
and complicated case. Mohammad Abdullah v. 
Emperor. 35 Cr. L. J. 1094 : 

150 I. C. 24 : 36 P. L. R. 126 ; 

15 Lah. 610 : 6 R. L. 835 : 

A. I. R. 1934 Lah. 243. 


Summary trial — Case against Govern- 

meat servant. 

It cannot be laid dowhas a pp^osition that 
a Government servant should not be tried 
summarily or that generally the summary 
procedure is inappropriate in cases in which 
Government servants are accused. There are 
cases in which, though Government servants 
are involved, the summary procedure would 
be more appropriate than an ordinary and 
protracted trial. Where in a case under S. > 
Penal Code, the only point of law that has 
been hinted at is that the_ trespass, if any, 
was committed not on Railway land but on 
land belonging to the P. W. D., then h con- 
test on this point, even assuming that it has. 
an important bearing on the merits of the 
does not make the case one which sh^lu 
M. A. Khan v. Em- 
41 Cr. L. J. 19 : 
184 I. C. 458 ; I. L. R. 1939 Lah. 221 : 
41 P. L. R. 743 : 12 R. L. 225: 

ATT) TO'IO T of) 4n7. 


case, 

not be tried sumrnarily 
peror 


Summary trial— Duty of Court to stale 

facts and record evidence. 

In summary trials care should be taken to 
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—Riol case— Duly of Police to ascerlain 

guilty party— Duty of Court. 

It is not the duty of the Police to determine 
in a riot case “which of two mutually de- 
structive stories is the correct one.” The 
Police are not called upon, nor is it within 
their province, to determine in a case of this 
kind which of the two parties concerned was 
in the wrong. It is for the Courts to deter- 
mine upon the evidence on the record which 
of the two parties has been guilty of the 
offence charged against them, and nonethe- 
less so because the record is lengthy and the 
case complicated and difficult. Emperor v. 
Chanda ^Singh. 13 Cr. L. J. 737 : 

17 I. C. 49 : 7 P. L. R. 1913 ; 
43 P. W. R. 1912 Cr. : 2 P. R. 1913 Cr. 

Riot case — Evidence, value of. 

In riot cases the oral evidence must gener- 
ally be approached with caution and carefully 
scrutinised. Ramhil v. Emperor. 

35 Cr. L. J. 919 : 
149 I. C. 210 : 4 A. W. R. 191 : 
6 R. A. 872 ; A. I. R. 1934 All. 776. 

Rules of pleadings, whether applicable 

to criminal trials. 

The rules of pleadings in civil suits do not 
apply to criminal trials. Gajfar Buksh Khan 
V. Emperor. 28 Cr. L. J. 411 ; 

101 I. C. 187 : 8 P. L. T. 393. 

Sanction. 

When the law has permitted certain sanc- 
tions, it cannot be permitted that the same 
action may be taken without sanction by 
adopting a different course. Chiranji Lai v. 
Emperor. 30 Cr. L. J. 216 : 

114 I. C. 48 ; 26 A. L. J. 813 : 
50 AH. 854 : 1. R. 1929 All. 940 : 

A. I. R. 1928 All. 344. 

Sanction to prosecute — Inherent powers 

of Appellate Court. 

An Appellate Court w'hcn acting under 
S. 470-B, Cr. P. C., cannot invoke the in- 
herent powers conferred on the Appellate 
Court when hearing an appeal from acquittal 
or appeal from conviction or appeal from any 
other order, and has not got ample power to 
remand the case for further enquiry. Manni 
Lai V. Emperor. (F, B.) 38 Cr. L. J. 561 : 

168 I. C. 434 : 1937 A. L. J. 192 : 
9 R. A. 639 : 1937 A. W. R. 290 : 

I. L. R. 1937 All. 517 : 
A. I. R. 1937 All. 305. 

—Self-defence— Dii/y of Court. 

If the circumstances show’ that the right of 
private defence was legitimately exercised, 
the Court is bound to take it into considera- 
tion even though self-defence was not specific- 
ally pleaded. Nga Ba Sein v. Emperor. 

37 Cr. L. J. 293 ; 
160 I. C. 463 : 8 R. Rang. 384 : 
A. I. R. 1936 Rang. 1. 

SENTENCE 

Alteration. 

Considerations. 


CRIMINAL TRIAL 

Conviction under two sections. 

Enhancement. 

Extent. 

Extenuating circumstances. 

Faetors for decision. 

Fine. 

—Murder. 

Previous convictions. 

Reduction. 

Sentence — Alteration. 

Trial means all proceedings including sent- 
ence. Alteration of sentence in absence of 
accused is illegal. Basil Ranger Lawrence v. 
The King. 34 Cr. L. J. 886 : 

145 I. C. 209 ; 1933 A. L. J. 1025 : 
38 L. W. 635 : 66 M. L. J. 216 (P. C.) : 

A. I.R. 1933 P. C. 218. 

Sentence— Considerations. 

The motive for the crime should be considered 
in inflicting the sentence. Chintaman v. 
Emperor. 

10 O. L. J. 54 : 
A. I. R. 1923 Oudh 180. 

Sentence — Conviction under txoo sections 

— Appeal - Conviction under one section quash- 
ed— Sentence not reduced — Whether enhance- 
ment. 

A Court of Appeal is not bound to reduce u 
sentence in a case w’here the appellant is 
convicted under tw’O sections and the convic- 
tion under one section is quashed, when the 
true inference to be drawn from the sentence 
is that the Magistrate did not mean to pass a 
separate sentence for the offence of which the 
petitioner was acquitted and consequently 
there was no enhancement of sentence. In re ; 
Mari. 11 Cr. L. J. 243 : 

5 I. C. 754 : 7 M. L. T. 81. 

^ Sentence — Enhancement — Application 

for enhancement by private persons — Court whe- 
ther should enhance sentence. 

In dealing with applications for enhancement 
of sentences, the High Court will have regard 
to what those responsible for maintenance of 
peace and order in the locality think of the 
matter. The fact that the private applicants’ 
application for enhancement of the sentence 
w’as rejected by the District Magistrate, the 
head of the Magistracy in the District, shows 
that an enhancement of the sentence of the 
accused was not considered necessary in the 
interests of justice. Emperor v. Som Nath. 

40 Cr. L. J. 181 : 
179 I. C. 250 : 1931 O. W. N. 1366 : 
11 R. O. 153 : 1939 O. L. R. 9 : 
14 Luck. 401 : A. I. R. 1939 Oudh 54. 

Sentence— Enhancement by High Court 

— Accused getting benefit of lenient but legal 
sentence— Whether will be enhanced in revision. 

Where a Sessions Judge passes a more lenient 
sentence in contravention of the rulings of law 
which are laid down from time to time for the 
guidance of those dealing with criminal cases, 
the High Court will interfere and will enhance 
the sentence. But it does not necessarily 
follow that the High Court must enhance the 
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that an innocent party can explain suspicious 
or circumstantial appearances connected with 
his person, dress or conduct, that the desire 
of self-preservation, if not a regard for truth 
will prompt him to do so and that whenever 
the party attempts no explanation of facts, 
or attempts to account for them hy false re- 
presentations, the force of suspicious circum- 
stances proved, against him is thereby aug- 
mented. Mohammed Yiisif v. Emperor. 

31 Cr. L. J. 1026 : 

126 I. C. 449 : A. I. R. 1930 Sind 225. 

Suspicion. 

Prosecution and defence cases not free from 
criticism — Guilt of accused is not proved. Nga 
Ba Pa V. Emperor. 34 Cr. L. J. 794 : 

144 I. C. 430 : 1. R. 1933 Rang. 108 : 

A. I. R. 1933 Rang. 117. 

Suspicion. 

Suspicion, however strong, is not suiTicicnt to 
justify a conviction when tlie case for the 
prosecution is not substanti.al. Ilahmal 
Shah v. Emperor. 34 Cr. L. J. 386 : 

142 I. C. 392 : 1. R. 1933 Pesh. 11 : 

A. I. R. 1933 Pesh. 28. 


Suspicion. 

The gravest suspicion against tlie accused 
will not sniTice to convict him of a crime unless 
evidence establishes it beyond doubt. 
Emperor v. Parmeshwar Din. 

35 Cr. L. J. 66 : 
146 I. C. 431 : 10 O. W. N. 742 : 
6 R. O. 116 : A. I. R. 1933 Oudh 372. 

Suspicion. 

The gravest suspicion against an accused will 
not suffice to convict him of a crime unless 
evidence establishes it beyond doubt. Palin v. 
Emperor. " 33 Cr. L. j. 514 (2) ; 

137 r. C. 290 : 9 O. VV. N. 243 ; 

I. R. 1932 Oudh 225. 


Suspicion. 


The gravest suspicion against the accused will 
not suffice to convict tliem of a crime unless 
evidence establishes it be 3 'ond doubt. Ilawal- 
dar Singh v. Emperor. 33 Cr. L. J. 379 : 

137 I. C. 63 ; 9 O. W. N. 170 : 
I. R. 1932 Oudh 199 : A. I. R. 1932 Oudh 324. 


Suspicion, whether ground for convic- 
tion. 

Suspicion though a ground for scrutiny should 
not be the basis of a judicial pronouncement 
and the Court’s decision must rest not upon 
suspicion but upon legal grounds established bj' 
legal testimony, Brijpal Singh v. Emperor^ 

37 Cr. L. J. 1065 : 

165 I. C. 138 : 1936 O. W. N. 892 ; 

1936 O. L. R. 596 : 9 R. O. 157 : 

A. I. R. 1936 Oudh 413. 


— Suspicion whether evidence. 

Any suspicion entertained by a Police Offic 
against the accused, cannot be treated as e\ 
aence. That circumstance should be exclude 

^I»iiummad v. En 
33Cr. L.J. 677 
138 I. C. 704 ; 33 P. L. R. 182 
I. R. 1932 Lah. 538 (1 
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Suspicion whether sufficient to justifiy 

conviction. 

Mere suspicion cannot take the place of legal 
evidence and proof, and an accused cannot be 
convicted on the strength of mere suspicion. 
Emperor v. Soopi. 31 Cr. L. J. 141 : 

120 I, C. 539 : 31 P. L. R. 391 : 
A. I. R. 1930 Lah. 84. 

^Thumb impression— Power of Court 

to ask accused to give his thumb-impression-^ 
Adverse inf ercnce on refusal. 

A Court has power to ask an accused person 
whether he would consent to have his thumb- 
impression taken for comparison and may draw 
an inference adverse to him if he refuses to 
give his thumb-impression. Zahuri Sahu v. 
Emperor. 28 Cr. L. J. 1028 : 

106 I. C. 212 : 6 Pat. 623 ; 
8 P. L. T. 847 : A. I. R. 1928 Pat. 103. 

Transfer. 

Accused appearing ns defence witness in an- 
other case before same Magistrate — Remarks 
in judgment in latter case against accused : 
Held, case should be transferred. Mohammad 
Isabuch v. Emperor. 37 Cr. L. J. 220 ; 

160 I. C. 85 : 8 R. Rang. 333 : 
A, I. R. 1935 Rang. 446. 


Transfer— Aeettsed applying for trans- 
fer on ground that there were rumours that he 
had bribed Magistrate — Magistrate ordering pay- 
ment of subsistence allowance to witnesses on 
application for adjournment— Whether sufficient 
grounds for transfer. 


In an application for transfer, the accused3 
stated that there were rumours that the Magis- 
trate had received bribes from him, and that 
he apprehended he would not get a fair and 
impartial trial as when he applied for adjourn- 
ment, the Alagistrate ordered him to pay 
subsistence allowance for the witnesses : Held, 
tliat the Magistrate has no power to order 
subsistence allowance and this in itself was 
sufficient to raise an apprehension in the mind 
of the applicant that he will not get a fair 
and impartial trial, and on this ground alone, 
the case should be transferred. Lay Tin Egar 
V. Emperor. 38 Cr. L. J. 963 : 

170 1. C. 841 : 10 R. Rang. 105 : 

A. I. R. 1937 Rang. 311. 


Transfer— Accused’s apprehension real. 

In a criminal case, it is not enough that justice 
is done but whut is more important is 
parties must feel that justice has been done. 

ivhere the accused’s apprehensions, however 
foolish, appear to be real and no prejudice is 
likely to be caused to the complainant, the 
case should be transferred to another Magis- 
trate. Balaji Bari v. Punabay. ■ 

■' 37 Cr. L. J. 855 (a) : 

163 I. C. 677 (1) : 18 N. L.J. 293 : 

9 R. N, 12. 


Transfer — Accused, clerk to Bench of 

Magistrates — Investigation by District Magistrate 
who held offence prima facie made out. 

The accused was a clerk to the Bench of 
Honorary Magistrates. The District Magistrate 
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has good grounds for making the suggestions. 
If the assurance is not received, the cross- 
examination on these lines should be stopped 
promptly. Banslochan Lai v. Emperor. 

31 Cr. L. J. 641 : 

124 I. C. 396 : 10 P. L. T. 703 i 9 Pat. 31 : 

1930 Pat. 428 : A. I. R. 1930 Pat. 195. 

Sentence — Fine — Fine paid by stranger 

on behalf of accused — Sentence of fine reversed. 

There is no provision in the Cr. P. C. that 
on the reversal of a sentence of fine, the 
Crown must return the amount paid as 
fine to anybody other than the accused 
even if the amount had been paid by 
another person. Where an insolvent was 
fined and another person paid the amount 
of the fine and the sentence of fine was 
reversed by the High Court ; Held, that the 
person who paid the fine on behalf of the 
accused was not entitled to claim the money 
back from the Crown. His right was only 
against the insolvent’s estate and whether 
he was ■ entitled to claim it back in whole 
or in part would depend on uhether he 
made a present of it to the insolvent or 
merely lent it to him. Hiralal Jindani v. 
The Official Assignee of Madras. 

38 Cr. L. J. 199 : 

166 I. C. 344 ; 1936 M. W. N. 1246 : 

9 R. M. 363 : 1937 1 M. L. J. 130 ; 

45 L. W. 222 ; A. I. R. 1937 Mad. 191. 

— Sentence — Murder — Capital sentence. 

Accused young and inflicting injuries in 
dark — Murder — Capital sentence is uncalled 
for. Nga Thein Maung v. Emperor. 

37 Cr. L. J. 290 : 

160 I. C. 459 : 8 R. Rang. 383 ; 

A. I. R. 1936 Rang. 46. 

Sentence — Previous convictions, whether 

may be taken into account in assessing sentence— 
English and Indian practice. 

In England as well as in India, the law makes 
a distinction between the question of the 
guilt or innocence and the question, arising 
after conviction, of assessment of the 
punishment which ought to be imposed. On 
the first question, the rules of evidence are 
strictly enforced and only matters properly 
relevant to that question can be proved. 
But in assessing punishment, the Court takes 
into consideration not only the nature and 
the circumstances of the crime itself but 
also matters extraneous to that crime. 
These may be matters concerning the accused 
himself, "such as his character and antecedents, 
or matters which have no direct relation to 
him, such as the state of crime in the 
country generally or in the particular 
locality. Emperor v. Nga Ba Shein. 

29 Cr. L. J. 869 : 

111 I. C. 453 : 6 Rang. 391 : 

A. I. R. 1928 Rang. 200. 

• Sentence — Reduction — Appeal against 

conviction — High Court finding conviction right 
but sentence rather too high — Procedure to be 
followed stated — Cr. P. C., Ss, 439, 421. 

In cases where in an appeal against a con- 
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vietjon, the High Court thinks that though on 
merits the conviction is right hut the sentence 
is rather too severe, the correct procedure 
is that when the appeal first comes on for hear- 
ing, it should not be dismissed summarily, but 
should be directed to stand over, and at the 
same time, notice should be served on Govern- 
ment on the revisional powers conferred upon 
the Court by S. 439, Cr. P. C., to show cause 
why the sentence should not be reduced. The 
notice and the appeal will then be heard on 
the same day. If after hearing the Government 
Pleader, the Court comes to the conclusion 
that the sentence ought to be reduced, it can 
be reduced under the revisional powers. Bai 
Dhankor v. Emperor. 38 Cr. L. J. 572 (b) : 

168 I. C. 504 : 39 Bom. L. R. 74 : 

9 R. B. 372 : 1. L. R. 1937 Bom. 365 : 

A. I. R. 1937 Bom. 148. 

Sentence — Sessions case — Committal for 

offences under Ss. 457, 75, Penal Code— Charge 
under S. 75. 

In a case in which the prisoner was committed 
to the Sessions on charges under Ss. 457 and 75, 
Penal Code, the Sessions Judge omitted the 
charge under S. 75, Penal Code, and after 
trying the prisoner on the other charges, con- 
victed him under Ss. 457, 511, Penal Code. He 
then put to the prisoner the previous convic- 
tions, and on his admitting them, took into 
consideration the existence of such previous 
convictions and passed a sentence which was 
legal even without proof of the said previous 
convictions : Held, that the sentence was legal, 
even though the same was influenced by a 
consideration of the gravity of the offence for 
which the prisoner had previously been 
convicted. Siibramanian v. Emperor. 

17 Cr. L. J. 288 : 

34 I. C. 1008 ; 3 L. W. 403 : 

1914 M. W. N. 327 : A. I. R. 1917 Mad. 968. 

Sessions case — Accused not bound to 

disclose his defence before Magistrate. 

The accused is not under any obligation to 
indicate before the Committing Magistrate the 
nature of the defence which he is going to 
make in the Sessions Court. Kali Bilash 
Hazra v. Emperor. 31 Cr. L. J. 695 : 

124 I. C. 513 ; A. I. R. 1930 Cal. 188. 

Sessions case — Assessors not permitted 

joint deliberation — Effect. 

There is nothing in Cr. P. C. authorising or 
forbidding a Judge to allow consultation be- 
tween the Assessors : a Judge is entitled to 
have before him each Assessor’s individual and 
independent opinion, and is not guilty of an 
irregularity if he refuses such consultation. 
In re : Sennimalai Goundan. 

16 Cr. L. J. 717 : 

30 I. C. 1005 : 2 L. W. 933 : 

A. I. R. 1916 Mad. 762. 

Sessions cases — Committal proceedings, 

nature of. 

In a case exclusively triable by the Sessions 
Court, the committal proceedings need not 
necessarily assume the form of a trial. But 
there is no justification in law for abstaining 
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person that he would not have a fair and 
impartial trial, then tlie case must be 
transferred. M. De Cainro Lobo v. G. C. 
Bhatiacharjcc. 38 Cr. L. J. 882 : 

170 I, C. 270 : 10 R. Rang. 71 : 
A. I. R. 1937 Rang. 272. 

Transfer — lllceal orders — Apprehension 

— Transfer. 

Courts may pass orders which may either 
be legal or illegal, but the mere passing 
of an illegal order will not justify an 
inference against their honesty or impartiality. 
K. L. Gauba v. Emperor. 38 Cr. L. J. 955 : 

170 I. C. 586 : 1. L. R. 1937 Lab. 114 : 
39 P. L. R. 643 ; 10 R. L. 135 : 
A. I. R. 1937 Lah. 411. 

Transfer — Informality of proeecdings — 

Duly of Magistrates — Magistrate ealling to 
witnesses to his chamber — Transfer application 
on the ground that he induced them to give 
evidence against applicant : Held, application 
should be allowed. 

Although there may be a certain informalit 5 ' 
about proceedings due to local conditions. 
Magistrates must be careful that this infor- 
mality is not such as to lead or reasonably 
to appear to lead to favour partiality or 
injustice or to affect or to appear to affect 
the substance of justice. Where the 
Magistrate calls two of the complainant’s 
witnesses for interview in his Chamber and 
the complainant thereupon Dies a transfer 
application on the ground that the Magistrate 
induced them not to give evidence against 
the accused, the application must be allowed 
as the circumstances are such as to give rise to 
reasonable apprehension in the mind of the 
complainant that his case will be prejudiced 
if it is heard further by that .Magistrate. 
Kazi Muhammad v. Ilarkishcndass. 

38 Cr. L. J. 500 ; 
168 I. C. 44 : 29 S. L. R. 329 : 9 R. S. 217 : 

A. I. R. 1937 Sind 65. 

Transfer. 

It is an elementary principle of natural 
justice that an accused person shall have 
free access at any time during the trial to 
all the records which arc before the Court. 
The same considerations apply to the refusal 
to permit reference in cross-examination to 
the contents of the charge-sheet, for, this 
also forms part of the committal record. 
The defence Pleaders should be allowed to 
see the records of statements made by the 
prosecution witnessess to a Magistrate under 
the provisions of S. 104, Cr. P. C., or to 
cross-examine the witnesses thereon. Where 
the Judge declined to grant all these 
privileges to the defence : Held, that this 

created an apprehension in the mind of the 
accused that he would not get the fair trial 
and hence the case should be transferred. 
Brahmaya v. The King. 40 Cr. L. j. 265 : 

179 I. C. 783 : 11 R. Rang. 347 : 
A. I. R. 1938 Rang. 442. 

proceedings for 
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Wlicrc after hearing of the day was 
finished, the accused was called back and 
convicted under S. 228, Penal Code, and 
apprehending that he might not get a fair 
trial, he applied for transfer : Held, that 
the mere conviction of the accused by the 
Judge did not warrant the transfer of the 
Sessions case from his Court. Salag Earn v. 
Emperor. 38 Cr. L. J. 416 (b) : 

167 I. C. 515 : 9 R. A. 550 : 1936 A. W. R. 967 : 

A. I. R. 1937 All. 171. 

Transfer — Magistrate calling for defence 

list prematurely — Transfer, ground for. 

Strictly speaking, the accused cannot be 
called upon to enter into his defence until 
all the prosecution witnesses have been 
cxliausted, and till tlicn under the law, the 
Magistrate cannot ask the accused to file the 
list of his defence witnesses. But the mere 
fact tliat he is called upon to submit the 
list before the cross-examination of all 
prosecution witnesses is not an irregularity 
which will afford sufTicicnt ground for transfer. 
Ishar Singh v. Shama Dtisadh. 

38 Cr. L. J. 484 : 

167 I. C. 881 : 17 P. L. T. 627 : 3 B. R. 379 ; 

9 R. P. 449 : A. I. R. 1937 Pat. 131. 

Transfer — Proceedings before Bench 

Court -—Application for transfer on ground o'' 
dijftcult question arising— Procedure, 

If a Bench Court thinks that a case 
pending before it should be transferred to 
the Die of some other Court, on the ground 
that the case involves dilDcult questions 
%vhich cannot be properly tried by a Bench, 
it should move the matter oDicially and 
not leave it to the party to move. Jnre: 
V. A. Gonal Nair. 29 Cr. L. J. 123 : 

‘106 I. C. 715 : A. I. R. 1929 Mad. 403. 

Transfer —Refusing securities on insuH- 

cient grounds. 

An action of the Magistrate in persistently 
refusing to accept the securities and refusing 
to allow bail to the accused, is such as can 
reasonably create an apprehension in the 
mind of the applicant that he will not get 
a fair trial in the district, and in matters 
like this, considerations of justice must prevail 
over those of convenience. Brij Mohan 
Pandc V. Emperor. 38 Cr. L. J. lOS : 

165 I. C. 873 : 1936 O. W. N. 1232 ; 

1936 O. L. R. 691 : 9 R. O. 266 ; 

A. I. R. 1937 Oudh 79. 

Transfer — Transfer application admitted 

— Stay order implied. 

Where the High Court admits an application 
for transfer, invariably, there is an order of 
stay of proceedings. Even if the order is 
not expressly made, it is implied, because 
it will be meaningless to issue a rule and 
send for the record and then allow the 
proceedings in the lower Court to continue. 
Ishar Singh v. Shama Dusadh. 

38 Cr. L. J. 484 : 

167 I. C. 881 : 17 P. L. T. 627 : 3 B. R. 379 : 

9 R. P. 449 : A. I. R. 1937 Pat. 131. 
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furnished to defence. Emperor V, Dkondiba 
Sanioo Shindc, 36 Cr. L. J, 344 : 

153 I. C. 278 : 7 R. B. 228 : 
36 Bom. L. R. 950 : 
A. I. R. 1934 Bom. 487. 

Sessions trial — Written statement by ac- 
cused. 

There is no authority for the alleged prac- 
tice allowing an accused person in a 
Sessions trial to put in a written statement. 
There is no provision in the Cr. P. C. for any 
such practice. Emperor v. Tarak Nath Baidya. 

37 Cr. L. J. 30 : 
159 I. C. 149 : 63 Cal. 481 : 
8 R. C. 281 : 39 C. W. N. 1309 : 

A. I. R. 1935 Cal. 687. 

Special diary. 

Statements of witnesses taken down in 
writing such as is referred to in S. 102, should 
not be entered in the special diary. Hafiz 
Muhammad Sani v. Emperor. 

32 Cr. L. J. 638 : 
131 1. C. 17 : 12 P. L. T. 393 : 
A. I. R. 1931 Pat. 150. 

Statement of accused — Admissibility. 

A statement made by an accused to the Magis- 
trate that a particular window was the window 
through which they effected their entrance, is 
admissible in evidence. Sucha Singh v. Emperor. 

34 Cr. L. J. 379 : 
142 1. C. 699 (2) : 34 P. L. R. 405 : 

I. R. 1933 Lah. 241 : 
A. I. R. 1932 Lah. 488, 

— Stay of criminal proceedings pending 

civil ones. j 

A Criminal Court has power to stay criminal 
proceedings pending before it, until disposal 
of civil litigation between the parties respect- 
ing the same subject-matter ; but if the 
defence is that accused was in possession on 
the date of criminal trespass, no stay need be 
made ; but where only title and attempt to get 
possession arc pleaded, stay should be ordered. 
Periaswamy Mulhirian v. Emperor. 

20 T. W '544 • 
1924 M. W. N. 762 : 35 M. L. T. 99 : 

A, I. R. 1924 Mad. 888. 

Stay of criminal proceedings pending 

civil suit — Suit for recovery of money— Cheat- 
ing. 

Where an accused alleges that the complain- 
ant having failed to pay him a sum borrowed 
on a hand-note, he sued him in the Civil 
Court for recovery of the same, but thereafter 
the complainant lodged a complaint against 
him under S. 420, Penal Code, on the ground 
that the petitioner having been re-paid; failed 
to deliver up the hand-note and he was there- 
by cheated, the criminal proceedings should 
be stayed pending the decision of the Civil 
Court on the point whether the complainant’s 
plea of payment and refusal of petitioner to 
return the hand-note is a genuine plea or not. 
Banambar Chhotra v. Nala Behera. 

26 Cr. L. J. 286 : ■ 
84 I. C. 350 : 6 P. L. T. 348 .- 
A. I. R. 1925 Pat. 193. 
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Stay pending civil proceedings. 

An application for stay of trial in a criminal 
case pending the decision of a Civil Court 
ought to be ^ made in the first instance 
to the Magistrate trying the case under 
S.^ 344 of the Cr. P. C., and if the party 
fails to get a reasonable order, a revision 
against the order of refusal, should 
be filed to thb High Court. Yalavarly 
Ankanna v. Pillameri Adribhotlu. 

24 Cr. L. J, 640 : 
73 I. C. 528 : 18 L. W. 236 : 
A. I. R. 1924 Mad. 235. 

Stay pending civil proceedings. 

Civil and criminal proceedings— Issue in cri- 
minal proceedings likely to be included in 
civil proceedings — Conflict of jurisdiction, 
possibility of — Stay of criminal proceedings is 
proper. Sri Kissan Beriwalla v. Emperor. 

37 Cr. L.J. 187: 
159 I, C. 964 : 8 R. C. 367 : 

A. I. R. 1935 Cal. 182. 

Slay pending civil proceedings. 

Criminal proceedings should not be stayed 
pending the disposal of civil suits unless there 
is some very good reason for doing so. Madan 
Lai Briju Lai v. Emperor. 

36 Cr. L. J. 496 : 
154 I. C. 367 : 7 R. P. 457 ; 
A. I. R. 1934 Pat. 113. 

Slay pending civil proceedings — Discre- 
tion of Magistrate to order slay — High Court, 
when shall interfere. 

In the matter of stay of criminal cases 
I during the pendency of civil dispute, in 
dealing with question of convenience, the 
Court of first instance has a discretion and 
the High Court ordinarily will be by no 
means eager to interfere with the exercise 
of that discretion if it is judicially exer- 
cised. But where the Magistrate has not 
judicially exercised his discretion by not 
staying criminal proceedings during pendency 
of civil dispute, the High Court shall 
interfere and order stay of the eriminal pro- 
ceedings. Molhu Rai v. Emperor. 

38 Cr. L. J. 264 : 
166 I. C. 692 : 9 R. P. 336 : 3 B. R. 215 : 

A. I. R. 1937 Pat. 8. 

Slay pending civil proceedings. 

Disputes in criminal proceedings and civil 
suit intimately connected — Civil suit prior 
in time— Common issue capable of being 
decided more properly in civil suit : 
Held, Criminal case should be stayed. 
Faiz Muhammad v. Abbas Jafferali. 

36 Cr. L. J. 1350 : 
158 I. C. 256 : 8 R. S. 45 : 
A. I. R. 1935 Sind 187. 

Stay pending civil proceedings. 

If application is filed after civil suit, intention 
to prejudice civil litigation may be suspected 
especially when there is long delay, Discre- 
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such cases cannot be said to have affected the 
verdict of the Jury, and is not therefore a 
ground on which a conviction should be set 
aside. Abdul Gafur Kolwal v. Emperor. 

40 Cr. L. J. 101 : 

178 I. C. 637 : 11 R. C. 383 : 

I. L. R. (1938) 1 Cal. 636 : 

A. I. R. 1938 Cal. 658. 

^ Trial by Jury— Charge— Evidence must 

be marshalled and not catalogued. 

Cataloguing of the witnesses may be useful 
in a way, but it can never be a substitute for 
marshalling of the evidence, point by point, 
which is so necessary for presenting to the Jury 
a complete picture with all its lights and its 
shades. Goloke Behari Takal v. Emperor. 

39 Cr. L. J. 161 : 

173 I. C. 65 : 66 C. L. J. 225 : 

42 C. W. N. 129 : 10 R. C. 441 : 

I. L. R. (1938) 1 Cal. 290 : 

A. I. R. 1938 Cal. 51. 

Trial by Jury— Charge for one offence 

and conviction for other, legality of. 

In a trial under S. 397, Penal Code, if the 
entire offence has been placed before the Jury, 
it would be open to the Jury to return the 
verdict of not guilty under S. 307 and to find 
the accused guilty under S. 823 or S. 325 even 
though no charge had been framed under those 
sections. Emperor v. Haria Dhobi. 

39 Cr. L. J. 156 ; 

172 I. C. 780 ; 18 P. L. T. 857 : 

10 R. P. 346 ; 4 B. R. 165 : 

A. I. R. 1937 Pat. 662. 

Trial by Jury. 

Charge for several offences of fabrication — 
Direction that if one offence is proved, accused 
may be found guilty — Omission to draw 
attention of Jury to offences separately — 
Conviction held should be set aside. Dwarka 
Nath Varma v. Emperor. 34 Cr. L. J. 322 : 

142 I. C. 335 ; 37 L. W. 584 : 

64 M. L. J. 466 : 1933 M. W. N. 409 ; 

10 O. W. N. 522 : 37 C. W. N. 514 ; 

57 C. L. J. 177 : 14 P. L. T. 305 : 

1933 A. L. J. 645 : 35 Bom. L. R. 507 : 

I. R. 1933 P. C. 65 P. C. : 

A. I. R. 1933 P. C. 124. 


Trial by Jury — Charge — Intention to 

cause death, and actual death, proved. 

If there was a common intention to cause 
death, and death was caused, the charge should 
be culpable homicide amounting to murder 
under S. 802. It is for the Jury to determine 
whether the case falls under one of the excep- 
tions to S. 300, so as to reduce the offence 
from one of murder to one of culpable 
homicide not amounting to murder. Em- 
peror V. Mahomed Adam Chohan. 


9 


38 Cr. L. J. 327 : 
167 1. C. 43 : 38 Bom. L. R. 1186 : 
R. B. 274 ; A. I. R. 1937 Bom. 60. 


~ Trial by Jury — Charge — Misdirection 
against too persons — Offence against one not 
proved — Proper direction to Jury. 


two person 

joined in taking or enticing another, th 
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direction should be certainly that the prosecu- 
tion must prove that the taking or enticing 
was by the accused persons or either of them. 
To say that if the Jury was not satisfied that 
the offence under S. 300 was made out in the 
case of both the accused, the alternative was 
under S. 300-A, is wrong. If the intention 
required by S. 800 is not proved in the case, 
then it is the duty of the Judge to say that the 
jury is bound to acquit them or one of them 
witli regard to whom intention had not been 
made out. Katyayani Dasi v. Emperor. 

39 Cr. L. J. 751 : 
176 I. C. 456: HR. C. 139: 
A. I. R. 1938 Cal. 475. 

Trial by Jury. 

Charge should be read as a whole to see 
if prejudice has been caused to accused. 
Hossain AH Mir v. Emperor. 

35 Cr. L. J. 1487 : 
152 I. C. 40 : 59 C.L.J.396: 

7 R. C. 231 : A. I. R. 1934 Cal. 757. 

Trial by J ury ', charge to. 

In charging the Jury, it is impracticable to set 
forth every bit of evidence on either side to 
the minutest detail and dilate on the minor 
discrepancies. James Dowdalt v. Emperor. 

37 Cr. L. J. 607 : 
162 I. C. 430 : 31 N. L. R. 215 Sup. : 

8 R. N. 262 : A. I. R. 1936 Nag. 103. 

Trial by Jury— Charge to Jury-Circum- 
stantial evidence. 

In a case dependent upon circumstantial evi- 
dence, it is the duty of the Judge to point out 
to the Jury very clearly that in the case of cir- 
cumstantial evidence, a conviction is only right 
and proper, if from the proved circumstances 
the inference of guilt only can reasonably 
be drawn, and if from the proved circumstan ces, 
two inferences can reasonably be drawn, the 
inference of innocence as well as the inference 
of guilt, the Jury is bound to draw the inference 
of innocence. Shexoaram Jethanand S hivdasani 
V. Emperor. 

41Cr. L.J. 28: 
184 1. C. 474 : 1940 Kar. 249 : 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

Trial by Jury— Charge to Jury— Mis- 
direction — Prosecution for forging entry in Birth 
Register. 

Where a person is being tried for forgery for 
making a false entry in the Birth Register of a 
Municipality, the direction by the Judge to the 
Jury to the effect that in order to satisfy 
themselves that the entry whs forged, they must 
reach the conclusion that the age of the person 
about whose birth the entry was made, is 
wrongly entered, is beside the point. But if 
after admitting the evidence about the real age 
of such person, the Jury are not satisfied with 
it and come to the conclusion that the 
entry is not a genuine one, there 
is no misdirection as the only effect of such 
evidence would have been to give them pn 
opportunity of bringing in an improper verdict 
of not guilty, if they would have been satisfi- 
ed with it and such evidence would not have 
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record evidence and facts in a way to give 
accurate idea of facts to the Court of Revi- 
sion. Benarsi Das v. Emperor. 

31 Cr. L.J. 866: 
125 I. C. 503 : 1930 A. L. J. 911 : 

A, I. R. 1930 All. 595. 

—Summary (rial. 

However summary a trial may be, the vital 
evidence against each accused must be record- 
ed. Emperor v. Bhujbal. 37 Cr. L. J. 292 : 

160 I. C. 413 : 18 N. L. J. 140 : 

8 R. N. 186 (2). 

nummary trial — Magistrate, whether 

bound to make notes of evidence. 

A Magistrate is bound to make a precis of 
the evidence adduced before him even in a 
summary trial. In re : Kappal Nadar. 

109 I. C. 600 : A. I. R.^1928 Mad’. 92^ 

Summary trial— Offence of criminal tres- 
pass — Propriety of summary trial. 

Where the question in a case under S. 4-17, 
Penal Code, is an intricate one dealing with 
the title and possession of tlic parties and 
the evidence led in the case by the parties 
is not convincing ns to the exact location 
and the identity of the land, a summary trial 
is not proper and the case should be tried 
in the ordinary way. Parmeshwar Lall Mittcr 
V Emperor. 23 Cr. L. J. 440 : 

67 I. C. 646 : 3 P. L. T. 347 : 
A. I. R. 1922 Pat. 296. 

— ——Summons case— Omission to enter in 
summons full particulars xoith tohich accused is 
charged— Effect. 

Mere omission in the summons to enter full 
particulars of the offence with which tlie accus- 
ed is charged, docs not by itself, vitiate the 
trial, unless the accused is prejudiced by such 
an omission or by a defect in the proceed- 
ings at the trial. Such a defect is cured by 
S. 537, Cr. P. C. Emperor v. Abdul. 

41 Cr. L. J. 92 (b) ; 
184 I. C. 742 : 1939 O. L. R. 647 : 
1939 O. W. N. 960 : 12 R. 0. 138 ; 

A.I. R. 1940 Oudh 77. 

Surely — Liability for non-appearance of 

accused — Criminal Procedure Code (Act V of 
ISOS), S. SOO—Bclcasc under, what amounts to — 
Accused kept in custody of Mahila Ashram — 
Whether release within S , 500 — Surety , if liable 
for movements of accused. 

Wlicn a Court orders tlic release of an accused 
under S. .500, Cr. P. C., it has no right or 
power to p>it any restrictions on the .accused’s 
movements. Therefore, an order of tlic Magis- 
trate that the accused should be kept in the 
Mahila Ashram, relieves the surety of his 
responsibility under tlie bond ns the accused 
in such a case is not actually “ released.” 
The surety, therefore, will not be liable for 
the non-appearance of the accused on the date 
of the bearing. Jtaghnbar Dnyal v. Emperor. 

39 Cr. L. J. 219 : 
172 I. C. 862 : 10 R. O. 196 : 
1938 O. W. N. 47 : 1938 O. L. R. 34 : 
13 Luck. 720 : A. I. R. 1938 Oudh 81. 
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Suspicion— Bene/i< of doubt. 

If the evidence is legally insuIBcient, the 
gravest suspicion, amounting even to moral 
certainty, is not enough to sustain a convic- 
tion. Sardar Ahmad v. Emperor. 

36 Cr. L. J. 778 : 
155 I. C. 478 : 35 P. L. R. 697 : 

7 R. L. 721 : A. I. R. 1934 Lah. 693. 
Conviction. 

A conviction based on mere suspicion is bad. 
Noor V. Emperor. 21 Cr. L. J. 189 • 

54 1. C. 898 : 18 A. L. J. 87 : 
2 U. P. L. R. All. 37 : A. I. R. 1919 All. 13. 

Suspicion— Conviction. 

Suspicion though a ground for scrutiny, can- 
not justify the conviction of an accused person 
in a criminal trial for an offence and the 
dilTiculties of the prosecution afford no legal 
justification for convicting the accused on mere 
suspicion. Chandika Prasad v. Emperor. 

31 Cr. L. J. 1081 : 
126 I. C. 684 : 7 O. W. N. 564 : 
A. I. R. 1930 Oudh 324. 

Suspicion — Conviction. 

The gravest suspicion against the accused 
will not suffice to convict him of a crime unless 
evidence establishes it beyond doubt. Rama 
Muni V. Jai Indrn Bahadur Singh. 

34 Cr. L. J. 661 : 
143 I. C. 852 : 10 O. W. N. 345 : 
I. R. 1933 Oudh 215 : A. I. R. 1933 Oudh 257. 

Suspicion. 

Decision must not rest on suspicion, ffari 
Krishna v. Emperor. 36 Cr. L. J. 1007 : 

156 I. C. 819 : 1935 O. W. N. 781 : 
8 R. O. 6 : A. I. R. 1935 Oudh 477. 

Suspicion. 

Dic/uirt— Suspicion can never take the place of 
judicial proof. Dila Ram v. Emperor. 

33 Cr. L.J. 501 : 
137 I. C. 681 : 33 P. L. R. 86 : 
I. R. 1932 Lah. 349 : A. I. R. 1932 Lah. 195. 

Suspicion . 

Grave suspicion against accused — Whether 
sufficient for conviction. Emperor v. Parmeshwar 
Din. 35 Cr.L. J. 66 : 

146 I. C. 431 : 10 O. W. N. 742 ; 
6 R. O. 116 ; A. I. R. 1933 Oudh 372. 

Suspicion. 

Gravest suspicion is not enough for conviction 
unless evidence establishes crime beyond doubt. 
Ujja v. Emperor. 35 Cr. L. J. 299 : 

147 I. C. Ill : 10 O. W. N. 976 : 
6 R. O. 220 : A. I. R. 1933 Oudh 457. 

Suspicion. 

In a criminal trial, suspicion cannot take the 
niacc of iudicial proof. Amar Nath v. Emperor. 

‘ 32 Cr. L. J. 1049 : 

133 I. C. 639 : 1. R. 1931 Lah. 815 : 

A. I. R. 1931 Lah. 406. 

Suspicion — Omission to c.vplain adverse 

circumslanccs—Infcrcncc. 

As a general rule, it is reasonable to expect 
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and for this purpose, he is entitled to express 
his opinion on the evidence. Saldeo v. Emperor. 

37 Cr. L. J. 182 : 
159 I. C. 919 : 1936 O. L. R. 18 : 
1936 O. W. N. 28 : 8 R. O. 225 ; 
A. I. R. 1936 Oudh 164. 


Trial by Jury— Duty of Judge. 

Judge must make distinction between pure 
law and expression of his own opinion on 
question of fact or of mixed law and fact — In 
latter cases, he must make Jury understand 
that Jury are at liberty to accept or reject his 
opinion— Duty of Judge in dealing with evi- 
dence of accomplice mentioned. Nahnak Ahir 
V. Emperor. 35 Cr. L. T. 1104 ; 

150 I. C. 687 : 15 P. L. T. 264 : 

13 Pat. 529 : 7 R. P. 12 (2) : 

A. I. R. 1934 Pat. 309. 


Trial by Jury —Error of laro— Burden of 

proving innocence put on accused — Error of law. 

While the prosecution must prove the guilt 
of the accused, there is no such burden laid 
on the accused to prove his innocence and it 
is sufficient for him to raise a doubt as to his 
guilt, he is not bound to satisfy the Jury of 
his innocence. It is a serious error of law when 
a Judge while rightly putting the burden of 
proof of the guilt of the accused upon the 
prosecution, wrongly puts the proof of their 
innocence upon the accused, and where such 
an error appears to colour tlie wliole of his 
charge to the Jury and finds expression in speci- 
fic misdirections to the Jury in certain 
passages, accused are sure to be prejudiced, and 
therefore the verdict of the Jury and the con- 
victions of the accused should not be allowed 
to stand. Shezoaram Jelhanand Shivdasani v. 
Emperor. 41 Cr. L. J. 28 ; 

184 I. C. 474 ; 1940 Kar. 249 : 

12 R. S. 107 ; A. I. R- 1939 Sind 209. 


Trial by Jury — Evidence —Duly of 

Judge. 

It is not enough merely to read the evidence 
to the Jury ; the Judge must analyse the evi- 
dence and place before the Jury all facts which 
legitimately arise in favour of the accused. 
Emperor v. Hari. 36 Cr. L. J. 1161 (2) : 

157 I. C. 697 ; 28 S. L. R. 397 : 

A. I. R. 1935 Sind 145. 


Trial by Jury — Evidence of bad character, 
effect on Jury — Failure to point out that deceased 
had not been cross-examined — Effect. 


The Judge should always remember in charg- 
ing ^ the ^nry that they should be cautioned 
against being influenced against the accused 
by evidence ^ which shows or tends to show that 
the accused is of bad character. Mere evidence 
that proceedings under S. 110, Cr. P. C. were 
pending against the accused is not evidence of 
bad character. The failure of a Judge to poinf 
out to the Jury that the deceased had not been 
cross-examined cannot have much effect as 
1 P'^J'f'^ctly well that the deceasec 

have c thej 

p nt several days in hearing the casi 


I CRIMINAL TRIAL 

I they know what cross-examination is and the 
purpose it serves. Moseladdi v. Emperor. 

40 Cr. L. J. 877 ; 
184 I. C. 206 : 12 R. C. 212 (2) ; 
A. I. R. 1939 Cal. 497. 

Trial by Jury. 

Expression of opinion by Juror before delivery 
of charge— Fresh trial with fresh Jury should 
be held. Bideshi v. Emperor. 37 Cr. L. I. 749 ; 

162 1. C. 705 : 1936 O. W. N. 457 : 
1936 O. L. R. 287 : 8 R. O. 395 ; 
A. I. R. 1936 Oudh 268. 

Trial by Jury—F. J.B. 

The earliest version of ah occurrence, as given 
by an informant or prosecutrix who is the 
principal witness to the occurrence, and on 
whose testimony practically the whole ease 
depends, has always to be placed before the 
Jury in order to judge of the truth or falsity 
of the prosecution case. Abdul Aziz Musalman 
V. Emperor. 35 Cr. L.J. 957 : 

149 I. C. 447 : 30 N. L. R. 262 ; 
6 R. N. 229 : A. I. R. 1934 Nag. 94. 

Trial by Jury — Heads of charge, record- 
ing of— Court’s duty. 

Even though the law requires only that the 
heads of a charge to the Jury should be record- 
ed, but it is equally clear that as the law allows 
an appeal in case’s of trial by Jury on the 
ground of misdirections, the charge should be 
in such a form as to enable the Court of Appeal 
to be satisfied that it was delivered with suffi- 
cient fullness to the Jury and that it is such 
as to enable the Court of Appeal to say that 
all points of law and fact were clearly and 
correctly explained to tlie Jury, having regard 
to the evidence adduced in the case. _ It. is the 
duty of the presiding officers in criminal' trials 
to see that the requirements of law as laid 
down in the Cr. P. C. and insisted upon by 
High Courts are complied with. Tuka Mia v. 
Emperor. ‘28 Cr. L. J. 478 : 

101 I. C. 606 : 31 C. W. N. 387 : 
A. I. R. 1927 Cal. 936 (a). 


Trial by Jury—Idcnlification, 


Identification — Jury trial — Witnesses identi- 
fying accused in diffused electric torch light 
— Jury allowed to experiment in absence^ of 
accused — Verdict held should be set aside. 
Sarup AH v. Emperor. 36 Cr. L.J. 129 

152 I. C. 661 : 38 C. W. N. 1154 
60 C. L. j. 191 : 7 R. C. 305 
A T. R. 1934 Cal. 741. 


Trial by Jury — Interference with verdict. 

No Court will interfere with the verdict of 
a .Jury, even if it may itself think differently 
of the evidence, or because it thinks that 
another Jury may have come to a different 
conclusion. To ■ lightly interfere with the 
verdict of a Jury with which the Sessions 
Judge has agreed would be to reduce trial 
by Jury in this country to a farce. Emperor 
V. Jhina Soma. 41 Cr. L. J. 176 : 

185 I. C. 382 : 41 Bom. L. R. 965 : 
I. L. R. 1939 Bom; 648 : 12 R. B. 248 : 

A. I. R. 1939 Bom. 457. 
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after conducting an investigation into the 
manner in -which the accused had been per- 
forming his work came to the conclusion that 
he committed defalcations of money paid in as 
fines by persons convicted before the Honorary 
Magistrates. In his report to the Police to 
prosecute the accused, the District Magistrate 
stated that there was sufTicient ground for 
believing that he was guilty of an offence under 
S* 409, Penal Code. The accused applied for 
transfer to a Magistrate outside tlic District: 
Held, that though an apprehension that he 
would not receive an impartial trial might 
actually be groundless, but it was not unlikely 
that a fear might arise in the accused’s mind 
and that for the ends af justice, the ease should 
be transferred to Magistrate who was not 
under the immediate control of the District 
I^Iagistrate. Matmg That} Since v. Deputy 
CornmissiortcT, Hanlhaxcaddy. 

38 Cr. L. J. 923 : 
170 I. C. 420 : 10 R. Rang. 81 : 
A. I. R. 1937 Rang. 284. 

Transfer — Accused placing sinister inter- 
pretation on Magistrate's innocent act— Whether 
ground for tranter. 

An accused is not entitled to have his ease 
transferred from the Court of a Magistrate who 
is seised of it mcrclj' because he chooses to 
place a sinister interpretation on an innocent 
net of the Magistrate. K. L, Gauba v. Em- 
peror. 38 Cr. L. J. 955 : 

170 I. C. 586 : 1. L. R. 1937 Lah. 114 ; 
39 P. L. R. 643 : 10 R. L. 135 : 
A. I. R. 1937 Lah. 411. 

Transfer — Ample opportunity to file ap- 
plication — Test to determine— Criminal Procedure 
Cade {Act V of 1S9S), S. 52G (9). 

In considering the question whether or not 
the applicant had ample opportunity before to 
file an application for transfer, regard must 
be had to the act whether or not the ground 
on which the application for transfer is pro- 
posed to be based did exist earlier. Where the 
applicant has iiad no reasonable opportunity to 
apply for transfer, the ease docs not fall under 
S, 520 (9), Cr. P. C. Salag Earn v. Emperor. 

38 Cr. L. J. 416 (b) : 
167 I. C. 515 : 9 R. A. 550 ; 
1936 A. W. R. 967 : A. I. R. 1937 All. 171. 

Transfer — Case complete except for judg- 
ment — Transfer. 

TIjc transfer of a part-heard ease should be 
made only in circumstances of an c.xccptional 
character, and to transfer a ease wliicii lias 
been completely heard on the mere ground that 
the Magistrate is overworked is an occurrence 
which is unheard of. Tn re : Kisni. 

38 Cr. L. J. 719 : 
169 I. C. 96 : 9 R. N. 301 : 
I. L. R. 1937 Nag. 163 : 
A. I. R. 1937 Nag. 103. 

Transfer — Camplaint against District 

Superintendent of Police in respect of actions done 
by him in official capacity— Complaint should be 
tried by Magistrate of equal rank. 

A complaint against the District Superin ten- 
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dent of Police was fded before the District 
Magistrate, was transferred by him to the Sub- 
Divisional IMagistrate for disposal. The ac- 
cused was the relation of the District Magis- 
trate, the acts that gave rise to the complaint 
occurred 10 years ago and the case, had it 
come up for trial, would certainly have been 
a cause celcbrc. The complainant objected to 
the case being tried by the Magistrate on the 
ground that he liimself would have to be 
called as witness in the trial and prayed for 
its transfer. Notwithstanding the objection, 
the Magistrate held that he could not take 
cognizance of the offence for want of sanction 
of the Local Government and discharged the 
accused : Held, that the action of the Sub- 
Divisional Magistrate could be said to be 
illegal ; but in view of all the circumstances of 
the case, the matter, if it had to be put an 
end to, should have been put an end to in a 
way correct in every possible detail, and the 
Sub-Divisional Magistrate in the somewhat 
delicate position would have shown a better 
sense of tlic fitness of things if he had, under 
the circumstances, asked that some other 
Magistrate should deal with the ease finally. 
J. if’. Atkinson v. S. W. H. Xavier. 

162 I. C. 988 ?8 R.^Rang. 603 
A. I. R. 1936 Rang. 242. 

Transfer— Complaint against Financial 

Commissioner — Application for transfer— Case 
held should be transferred. 

Where a complaint made against the Finan- 
cial Commissioner was transferred for disposal 
to the Additional District Magistrate who was 
also a Collector, and ns such, subordinate to 
the accused, and the complainant applied for 
transfer of the case ; Held, that the applicant 
might quite reasonably have the apprehension 
that the particular relationship that the Ad- 
ditional District Magistrate had to the accused 
might have some influence on him, and 
even if it merely embarrassed him, it would 
be sullicicnt to justify the applicant’s appre- 
hension that the trial might not be all that 
could be desired. The ease should be trans- 
ferred to some other Court ; for the existence 
of such an apprehension in the mind of one 
of the parties must militate against a proper 
trial, if for no other reason than that it places 
the parly concerned under a very serious 
handicap. Maung Chit Tin v. H. 0. Reynolds 
(Financial Commissioner, Burma). 

39 Cr. L. J. 415 : 

174 I. C. 400 : 10 R. Rang. 403 : 

A. I. R. 1938 Rang. 68. 

Transfer— Grounds. 

Wlicrc transfer of a case is applied for on 
the ground that on a certain date the 
complainant was seen going to the Chamber 
of the Magistrate and remaining there for 
some time, and this is not denied by the 
Magistrate, what effect the words or the 
action of a trying Magistrate will have on 
the mind of an accused person should 
always be considered, and if the words or 
action of the Magistrate would raise an 
apprehension in the mind of the accused 
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Trial by Jury— Misdirection— Infer- 

fcTcncc by High Court when loarranled. 

It is not in every ease when the charge to the 
Jury is open to criticism in matters of detail 
that the High Court will interfere in appeal. 
Language may be used loo broadly or not 
happy in its expression ; but the essential point 
for considcrat *,00 is whether the case against 
the accused ha s been fairly brought to their 
notice wiiich may appropriately guide them in 
deciding whether tlic accused is guilty or 
innocent. When titcrc are more tlian one 
accused, it is in the first degree essential both 
that the Jury should be asked for a separate 
finding regarding cacli of tlic accused and that 
particulars of the evidence affecting each 
person should be placed in a manner wlu'eh may 
enable the Jury to distinguish the eases of 
accused ns against whom the evidence is not 
of the same degree of cogency. Yusuf Mia v. 
Emperor. 40 Cr. L. J. 147 : 

17S I. C. 934 -. 20 P. L. T. 51 : 

5 B. R. 185 : 11 R. P. 312 : 
A. I. R. 193S Pat. 579. 

Trial by Jury —Misdirection. 

It amounts to misdirection, where in his 
cliargc to tlic Jury, tlic Judge has not sufTicicnt- 
ly distinguished the cases of each of the 
accused which are widely different, so as to 
make a difference on the admissibility of 
evidence. Shaonram Jethanand Shivdasnni v. 
Emperor. 41 Cr. L. J. 28 : 

184 I. C. 474 : 1940 Kar. 249 : 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

— — Trial by Jury— Misdirection — .Tudge 

discussing evidence in charge and leaving decision 
on every point to Jury expressing his own 
opinion. 

A Judge in his charge to the Jury, not only 
may but should let his opinion appear, provided 
that he leaves the decision fairly to the Jurj' 
and does not take it out of Uieir Iiauds. The 
essential test in a case of misdirection is to see 
as to whether the .Tudge usurps the Jury’s 
function. Where a Judge in Ids charge has set 
out the defence case and discussed the evi- 
dence led in support of it at great length, and 
has left the decision on every point to the 
Jury ; the mere fact that his i>rcsentalion of it 
was at times coloured by tiie view he had 
formed, docs not amount to misdirection. 
Abdul Guftir Kohoal v. Emperor. 

40 Cr. L. J. 101 : 

178 I. C. 637 : I. L, R. 1938 Cal. 636 : 

■ 11 R. C. 383 : A. I. R. 1938 Cal. 658. 

Trial by Jury —Misdirection —Jury told 

that they must be satisfied as to place of occur- 
rence — No misdirection. 

Where the Judge tells the .Jury that, what- 
ever view they might take of the defence 
version, they could not convict the acctiscil 
unless they were satisfied ns to the truth of 
the prosecution version as to the place of 
occurrence, there is no misdirection causing any 
prejudice to the appellants in this aspect of the 
case. Naim-ud-Din Biswas v. Emperor. 

.38 Cr. L. J. 243 : 

166 I. C. 625 ; 40 C. W. N. 1377 : 

9 R. C. 561 : 1. L. R. 1937 1 Cal. 475 • 
A, I. R. 1936 Cal. 793. 
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Trial by Jury— Misdirection— Omis- 

sion to direct Jury on one of vital ingredients of 
I S. 3G0, Penal Code, amounts to misdirection. 

In a trial for offences of kidnapping and 
abduction, where the girl who was not below 
the age of 10 years, was taken away by the 
accused for marriage without her consent ; in 
the whole charge to the Jury, there was not a 
word by which the Jury was asked to find 
whether the marriage which the accused 
intended to perform was going to be without 
the consent of the girl. On this vital ingre- 
dient of S, 3C0, Penal Code, the .Tudge gave 
absolutely no nssistance to the Jury. The 
neciised was found guilty of abduction : Held, 
that this non-direction amounted to a serious 
misdirection and occasioned miscarriage of 
justice, Hameshtour Singh v. Emperor. 

38 Cr. L. J. 919 •. 
170 I. C. 464 ; 16 Pat. 413 : 
18 P. L, T. 607 : 3 B. R. 734 : 
10 R. P. 128 ; A. I. R. 1937 Pat. 440, 

Trial by Jury — Misdireclion. 

Where a First Information Report had heen 
judicially found to he false, nnd the 
•Judge in his charge to the .Tiiry told them that 
this decision was not binding on the accused or 
the Jury, nnd that it was open to the Jury to 
I come to a different conclusion on the materials 
before them : Held, that the Judge was riot 
bound to tell the .Tury that they should 
j discard lliis decision nltogclher from their 
eonsideralion, and that the charge was not in 
any way defective. Wajid Ali v. Emperor. 

30 Cr. L J. 273 : 

114 I. C. 220 : 7 Pat. 153 : 

I. R. 1929 P.at. 140 : 10 P. L. T. 297 : 

A. I. R. 1929 Pat. 34. 

Trial by Jnry—Misdircction. 

Where a .Tudge in his charge exhorts the 
.Tury ns follows : “ Tlic whole of Ivnrachi js 

watching you, the whole commereial world is 
watching you”, it introduces into the 
ease extraneous considerations nnd amounts 
to n clear direction to the .Tury to convict. 
It means notliing else and does not leave 
the .Tury to come freely to their own 
conclusions. In such a case, the Judge 
passes beyond the limits of wise guidance 
or advice or lliat expression of opinion on 
facts which the Cr. P. C. allows in the 
charge of n .Tudge to a .Tury. Sheioaram 
Jethanand Shivdasani v. Emperor. 

41 Cr. L.J.28 : 

184 I. C. 474 ; 1940 Kar. 249 : 12 R. S. 107; 

A. I. R. 1939 Sind 209, 

Trial by Jury— Misdirection. 

Where a .Tudge in his charge to the Jury 
.saj's that it is the duty of the accused to 
prove this fact or that to satisfy the jury on 
this point or that, and leads the jury to 
believe that the duty of tlie prosecution, and 
the duty of the defence so far us the ‘‘burden 
of proof” of their respective cases is con- 
cerned, is upon the same footing, so that as 
the prosecution must prove tlielr case, so the 
accused must prove theirs, it amounts to 
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‘Trial,’ meaning of -Transfer — War- 
rant ease —Transfer after framing of charge — 
Transferee Court, if can hear case de novo. 

In Bombay the word “ trial ” has always 
been understood to mean the proceeding 
which commences when the case is called 
on with the Magistrate on the Bench, the 
accused in the dock and the representatives 
of the prosecution and defence, if the 
accused be defended, present in Court for 
the hearing of the case. The trial covers 
the whole of the proceedings in a warrant 
case. Where after framing of charge, a 
warrant case is transferred, the transferee 
Court can hear the case de novo, Dagdn Govind- 
set Wani v. Punja Vedu Wani. 

38 Cr. L. J. 250 : 

166 I. C. 598 ; 38 Bom. L. R. 1189 : 

9 R. B. 247 : I. L. R. 1937 Bom. 211 : 

A. I. R. 1937 Bom. 55. 

—Trial, what is. 

“ Trial ” is every proceeding which is not 
an enquiry and begins when the accused is 
called on to answer. Emperor v. John Me 
Jycr. (F. B.) 37 Cr. L. J. 637 : 

162 I. C. 592 (2) : 1936 M. W. N. 281 : 

43 L. W. 548 : 70 M. L. J. 635 : 

8 R. M. 1000 : A. I. R. 1936 Mad. 353. 

Trial by jury— .46dt/c/ion case— Mis- 
direction. 

In a case of abduction, evidence had been 
given for nearly three weeks, and had 
wandered into by-paths of reniotely connected 
facts J arguments had gone on for three 
days. The opening words of the Judge’s 
charge to the Jury were : “ You liavc before 
you a simple case of abduction of a young 
married girl for immoral i)urposes It 
was objected tiiat this was a misdirection 
at the very outset ; tliat tlic case was in 
reality far from simple, and tliat tlie Judge 
in calling it a simple case was suggesting 
to the Jury that they would liave no 
diiUculty in finding it a true case : Held, 
that the Judge struck tlie riglit note in 
reminding tlic Jury that tlic issue before 
them was a plain and simple one. It was 
impossible to read into these words the 
sinister intention whicli was suggested. 
Abdul Gafur Kolwal v. Emperor. 

40 Cr. L. J. 101 ; 

178 I. C. 637 : I. L, R. 1938 1 Cal. 636 : 

11 R. C. 383 : A. I. R. 1938 Cal. 658. 

Trial by Jury— Accused charged toilh 

abduction and kidnapping— Separate verdict on 
each charge should be taken. 

In a case where an accused person is charged 
with both kidnapping and abduction, it is 
essential to take a separate verdict on each 
charge. If this is not done, it may become a 
mere matter of speculation what tlie decision 
of the Jury really was. Nanda Ghosh v. Em- 
peror. 40 Cr. L. J. 649 : 

182 I. C. 322 : 12 R. C. 40 ; 

A. I. R. 1939 Cal. 321. 

Trial by Jury — Accused charged with 

theft — Evidence of receiver of stolen property, 
value of — Absence of direction— Misdirection. 
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Where in a case an accused was cliarged with 
theft, the only evidence connecting the ac- 
cused was that of a person who had received 
the stolen property, the position of such a 
person is little different from that of an 
accomplice and if the Judge in his charge to 
the Jury does not point out with sufficient force 
the unsafety of relying on his evidence, it 
amounts to a misdirection. In re : Kalli 
Koravan. 39 Cr. L. J. 580 : 

175 I. C. 416 ; 1938 M. W. N. 96 : 
47 L. W. 158 : (1938) 1 M. L. J. 234 : 
10 R. M. 774 : A. I. R. 1938 Mad. 464. 

Trial by Jury — Adjournment after ad- 
dress to Jury. 

There is nothing illegal in adjourning a 
case after the Government Pleader and the 
pleader of the accused have addressed the Jury, 
and there is no provision in law for a 
fresh address on resumption of the hearing. 
Stir Nath Bhaduri v. Emperor. 

28 Cr. L. J. 950 : 
10.5 I. C. 662 : 25 A. L. J. 1077 : 
50 All. 365 : A. I. R. 1927 All. 721. 

Trial by Jury. 

An offence under S. 306, Penal Code, is not 
one of the offences made triable by a Jury 
under the Government order which is embodied 
in paragraph 49 of the Oudh Criminal Digest. 
Accused were charged with an offence under 
S. 300, Penal Code, and were tried by a Jury. 
'The Jury acquitted them of the offence under 
S. 396 of the Code but returned a verdict of 
guilty under S. 395 of the Code : Held, (1) 
that the offence with which the accused were 
charged being an offence which was not triable 
by Jury, the trial should not have been by 
Jury at all ; (2) that the accused, having been 
acquitted of the offence with which they were 
charged, could not be convicted of another 
offence on the same charge. Sripal Singh v. 
Emperor. 20 Cr. L. J. 691 : 

52 I. C. 659 : 22 O. C. 130 : 
lU. P. L. R. (J. C.)61: 
A. I. R. 1919 Oudh 193. 


Trial by Jury — Approver’s statement— 

Duty of Judge. 


Approver — Corroboration— Judge must caution 
Jury about danger of convicting accused on 
uncorroborated testimony of accomplice 
Where Judge has done this, no error in charge 
can be held to have been committed. James 
Dowdall v. Emperor. 37 Cr. L. J. 607 : 

162 I. C. 430 : 31 N. L. R. 215 Sup. ; 

8 R. N. 262 : A. I. R. 1936 Nag.' 103. 


Trial by Jury— Case of sexual offence 

—Absence of special caution does not affect Jury’s 
verdict. 

It is true that in a case where a man is 
charged with a sexual offence, it is necessary 
that the charge to the Jury should contain the 
special caution, that in such cases, it is danger- 
ous to rely on the uncorroborated evidence 
of the prosecutrix. If the crucial part of her 
story which, if believed, establishes the guilt 
of the accused is corroborated, the mere 
absence of caution which is usually given in 
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Trial by Jury —Rccommendalion for 

mercy— Effect. 

The recommendation for mercy by the Jury 
along with their verdict of ‘guilty’, does not 
imply that the Jury did not believe in the 
accused’s guilt at a;l. Hari Mahto v. Emperor. 

37 Cr. L. J. 320 : 
160 I. C. 675 : 2 B. R. 233 : 8 R. P. 375 : 

A. I. R. 1936 Pat. 46. 

Trial by Jury —Reference. 

Where by mistake an offence triable with 
the aid of Assessors is tried by Jury, the 
Judge when he discovers the mistake may 
treat the trial as legal and refer the case to 
the High Court under S. 307 if he disagrees 
with the verdict of the Jury. Emperor v. Bhag~ 
xvat Sahti, 36 Cr. L. J. 1502 : 

158 I. C. 1131 : 2 B. R. 44 : 
8 R. P. 235 : 16 P. L. T. 603 : 
A. I. R. 1935 Pat. 433. 

Trial by Jury — Sexual offence— Judge 

not warning Jury of danger of convicting on un- 
corroborated story of girl— Whether non-direction. 

It is extremely dangerous and permissible 
only in exceptional cases to convict a man 
of a sexual offence on the uncorroborated 
testimony of the complainant. The corrobo- 
ration must be by independent evidence, 
that is to say, by some additional evidence 
coming from another person altogether, and 
the Rule must be properly emphasized in the 
charge to the Jury. Failure to warn the 
Jury of the danger of convicting the accused 
on the girl’s evidence alone amounts to a 
non-direction, which vitiates the trial. 
Sachinder Rai v. Emperor. 

41 Cr. L. J. 1: 
184 I. C. 354 : 18 Pat. 698 ; 6 B. R. 41 : 
20 P. L. T. 898 : 12 R. P. 238 : 
A. I. R. 1939 Pat. 536. 

Trial by Jury-Sexual offence— Proper 

direction. 

In trials for sexual offences, the Judge should 
tell the Jury that if the girl was immoral, 
it made her story of abduction and deceit 
less probable and that of the accused that 
she had a love affair with him more proba- 
ble. Where this aspect of the case has not 
been put to the Jury, it constitutes, mis- 
direction. The necessity .cannot be too strongly 
emphasised for charging the Jury in cases of 
this nature with extreme care, for experience 
has shown that Juries in this country are 
most liable to misunderstand the law on the 
subject and to misapply it. Sachinder Rai v. 
Emperor. 41 Cr. L. J. 1 : 

184 I. C. 354 : 18 Pat. 698 : 
6 B. R. 41 : 20 P. L. T. 898 : 
A. I. R. 1939 Pat. 536, 

Trial by Jury,. 

Statement of person not examined, treated 
as evidence for prosecution— Jury warned 
—Misdirection held not constituted. Enatjel 
Ah V. Emperor. 36 Cr. L. J. 619 : 

1541. C.981 : 7 R. C. 546 : 
38 C. W. N. 446 : 
A. I. R. 1934 Cal. 557. 
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Trial by Jury -Statement reduced to 

writing by Police during investigation— Da coity 
trial— Identification of stolen properly— List of 
property taken by Sub-Inspector, admission of— 
Misdirection to Jury — Re-trial. 

In his charge to the Jury in a Sessions 
trial for dacoity, the Judge asked the Jurors 
to attach weight to a list of stolen pro- 
perties dictated to a Police Sub-Inspector 
by one of the prosecution witnesses in the 
course of investigation, and remarked that 
the material objects before the Jury were 
identifiable as the property of the witness ; 
Held, (1) that the document should not 
have been admitted in evidence under S. 167 
(2) that the Judge’s reference to it constituted 
such a material misdirection that a re-trial of 
the accused was necessary. Vellaya Rowther v. 
Emperor. 13 Cr. L. J. 244 : 

14 I. C. 596. 


Trial by Jury — Statements to Police- 

Duty of Judge in giving directions on point of 
their reliability. 


The giving of advice to the Jury to treat 
all kinds of statements to the Police as of 
one level of unreliability, should be depre- 
cated. If it is the prosecution case that the 
Sub-Inspector’s notes in any particular 
instance are unreliable, that should be 
brought out in, the course of the evidence 
of the particular officer or it may appear 
on the face of the notes themselves. 
Cr. P. C. requires the Court to refer to the 
statement as a preliminary to directing that 
the accused should have a copy, and whether 
the statements are exhibited or not, it is 
constantly found that only by reference to 
them can it be understood what is really 
meant by the answers elicited from the 
witness or the Sub-Inspector in cross-examina- 
tion. But whether a discrepancy or omission 
is effective to contradict a witness in any 
particular case, depends on the nature of the 
fact in question as well as the fullness with 
which the statement had been recorded. An 
omission may amount to contradiction, if the 
matter omitted was one which the witness 
would have been expected to mention ana 
the Sub-Inspector to make a note of m the 
ordinary course. Yusuf Mia v. Emperor. 

^ ■' 40Cr.L.J.147: 

178 I. C. 934 ; 20 P. L. T. 51 : 

5B. R. 185 : 11 R- ?• 312 : 

A. I. R. 1938 Pat. 579. 


Trial by Jury — Summing-up, objection 

to — No material to come to conclusion — Ruling by 
lower Court correctly given in question of aduiissi- 
biliiy of evidence — Presumption of correct summ- 
ing up. 

In the absence of any suggestion based on 
any materials, that the summing up was ope 
to objection, their Lordships assumed tna 
the Commissioner who heard the argumen 
on the admissibility of the evidence wit 
regularity, and ruled upon it correptij, 
also directed the Jury adequately and properly 
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any effect upon the verdict of guilty already 
brought in. Asabuddin v. Emperor. 

39 Cr. L. J. 601 : 
175 I; C. 523 : 10 R. C. 795 : 
A. I. R. 1938 Cal. 399. 

Trial by Jury— Evidence — Confession — 

Duty of Judge. 

Two persons were tried at the same time for 
the offences of abduction and rape, respectively. 
The Judge admitted the confession of the 
former, though retracted, against the latter. 
He had warned the Jury not to rely much on 
this confession. The only other evidence on 
which the latter, i. e., one tried for rape, could 
be convicted was that of the girl. The Judge 
convicted him ; Held, that he should have 
told the Jury not to take the eonfession at all 
into consideration and that it might have 
prejudiced the accused. Naresh Chandra v. 
Emperor. 39 Cr. L. J. 723 : 

176 I. C. 560 : 42 C. W. N. 814 : 
H R. C. 125 : A. I. R. 1938 Cal. 479. 

Trial by Jury — Confession. 

Judge should decide the evidentiary value of 
confession before putting it before Jury. Nayeb 
Saliava v. Emperor. 35 Cr. L. J. 1479 : 

152 I. C. 44 : 38 C. W. N. 659 : 
61 Cal. 399 : 7 R. C. 225 (2) : 
A. I. R. 1934 Cal. 636. 

Trial by Jury— Contradictory evidence. 

Prosecution case based on evidence of one 
witness — Contradictions in his testimony — 
Jury has right to weigh discrepancies. Emperor 
V. Siiar Gala. 36 Cr. L. J. 261 : 

152 I. C. 1021 ; 16 P. L. T. 95 : 
7 R. P. 289 ; A. I. R. 1934 Pat. 533. 

Trial by jury. 

Conviction of some accused — Subsequent con- 
viction of Foreman of Jury for having taken 
bribe in the trial— Verdict and conviction 
cannot stand. Hafiz Molla v. Emperor. 

34 Cr.L.J. 1072 : 
145 I. C. 816 .• 60 Cal. 751 ; 
6 R. C. 137 (2) : A. 1. R. 1933 Cal. 639. 

Trial by Jury — Defective charge to 

Jury. 

In those cases where the accused is undefend- 
ed or where he is defended by an incompetent 
Counsel or is too poor to engage the services 
of a competent lawyer, his case cannot general- 
ly be adequately placed before the Jury by 
means of arguments. If, however, in such cases 
the Judge has properly charged the Jury, the 
mere fact that the case has not been adequately 
argued on behalf of the accused cannot by 
itself be a good ground for ordering a re-trial. 
On the same principle, a re-trial should not be 
ordered, unless it can be shown that matters 
which Counsel would have placed, have not 
been placed before tlie Jury or that the charge 
of the Judge is defective and erroneous in 
material particulars. Samarendra Kumar 
Chakravarty v. Emperor. 38 Cr. L. J. 673 : 

169 I. C. 48 : 15 Pat. 817 ; 

9 R. P. 526 : 3 B. R. 514 ; 18 P; L. T. 535 : 

A. I. R. 1937 Pat. 263. 
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; Trial by Jury — Defences taken by accuse 

ed in the alternative, ineimislent-Inference. 

In a criminal trial, the presumption of innoc- 
ence is always in favour of the accused till he 
is found guilty, and he is also entitled to the 
benefit of a reasonable doubt. Even if the de- 
fences taken up by the accused in the alterna- 
tive were inconsistent, that would not necessari- 
ly prove that the evidence led on behalf of the 
prosecution, who must establish the guilt of the 
accused, should have been believed by the jury. 
Emperor v. Jhina Soma. 41 Cr. L. J. 176 : 

185 I. C. 382 : 41 Bom. L. R. 965 : 
I. L. R. 1939 Bom. 148 : 12 R. B. 248 : 

A. I. R. 1939 Bom. 457. 

— : Trial by Jury — Direction to Jury that 

failure of defence would not necessarily establish 
prosecution case. 

The Judge after summarizing the prosecution 
and defence should tell the Jury that tliough 
they do not believe the defence, it does not 
follow that they must believe the prosecution ; 
that is no doubt the proper direction, and the 
proper place to give it, but where the Judge 
gives it at the end of the charge, it would not 
amount to misdirection. Abdul Gafur Kotwal 
V. Emperor. 40 Cr. L. J. 101 ; 

178 I. C. 637 : 1. L. R. 1938 1 Cal. 636 ; 
11 R. C. 383 ; A. I. R. 1938 Cal. 658. 

Trial by J ury. 

Direction to Jury, that if they believed there 
was no evidence of dacoity but of receiving 
stolen property, with knowledge that it was 
such, they might find accused guilty under 
S. 412, Penal Code— Stolen property not found 
with accused till 6 weeks of offence — No evid- 
ence of accused’s knowledge of property to be 
stolen ; Held, this amounted to misdirection. 
Istaliar Khondkar v. Emperor. 

37 Cr. L. J. 701 : 
162 I. C. 927 ; 62 Cal. 956 : 
39 C. W. N. 620 : 8 R. C. 665 : 
A. I. R. 1936 Cal. 796. 

Trial by Jury — Duty of Judge — Absence 

of relevant prosecution witnesses — Direction to 
Jury. 

The effect of, and the inference to be drawn or 
not to be drawn from the absence of relevant 
witnesses from the witness-box is a matter to 
be considered with reference to the circum- 
stances of each particular case and the facts 
which the witnesses, if called, would have been 
required to prove; and the Jury should be asked 
to consider it in the light of the particular 
circumstances and facts. On the failure of the 
prosecution to examine certain relevant 
witness, the Judge should ask the Jury to draw 
an inference, if any, from this failure in 
the light of the particular circumstances of 
the case. Yusuf Mia v. Emperor. 

40 Cr. L. J. 147 : 
178 I. C. 934 : 20 P. L. T. 51 : 
5 B. R. 185 : 11 R. P. 312 : 
A. I. R. 1938 Pat. 579. 

Trial by Jury— Duly of Judge. 

In a Jury trial, it is the duty of the Judge to 
help the Jury to come to a right conclusion 
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should not strain the evidence to show that 
no offence has been committed. Narain 
Maharana v. Emperor. 31 Cr. L. J. 789 : 

125 I. C. 134 : 9 Pat. 113 : 
A. I. R. 1930 Pat. 241. 
Under-trial prisoner, right of. 

Under-trial prisoner has right to assistance of 
Counsel and to communicate with friends and 
relations. Jahangiri Lai v. Emperor. 

35 Cr, L. J. 1180 : 
ISO I. C. 1056 : 7 R. L. 58 : 
A. I. R. 1935 Lah. 230. 

Verdict of Jury, unanimity of. 

Where the Jury’s verdict is unanimous, it 
cannot be said that simply because there is 
no reason to be found in the record for dis- , 
believing the evidence of certain witnesses, the ^ 
Jury’s verdict must be regarded as perverse 
or unreasonable. The Jury are entitled to 
form and express their own opinion as regards 
the reliability of these two witnesses, and one 
cannot exclude the possibility that they might 
have formed an adverse opinion on account 
of the demeanour of the witnesses or some 
other cause which does not find any mention in 
the record. In re ; Boya Lingadu Dubbodu. 

41 Cr. L. J. 581 : 
188 I. C. 381 ; 1940 M. W. N. 239 ; 
51 L. W. 321 : 1940, 1 M. L. J. 428 : 
13 R. M. 23 : A. I. R. 1940 Mad. 509. 

Verdict of Jury — Verdict erroneous on 

one of the barges only— Whole trial, if must beset 
aside. 

'^^’he^e the verdict of the Jury on one of the 
charges only is found by the High Court to 
be erroneous, it can set aside that verdict 
and uphold conviction on other charges on 
which the verdict is not found to be erroneous. 
It need not set aside the whole trial. Arnold 
Monleath Mathews v. Emperor. 

41 Cr. L. J. 482 : 
187 I. C. 456 : 12 R. L. 492 : 
A. I. R. 1940 Oudh 87. 


^Verification proceedings. 

Verification proceedings are undertrken, with 
a view to testing the truth of a confession 
and to obtain evidence either corroborating 
the confession or indicating its falsity. In so 
far at least as such evidence may be obtained, 
for instance, in ascertaining that the prisoner 
is familiar with or wholly ignorant of the 
localities of which he has spoken or in furnish- 
ing clues to further enquiry, such proceedings 
may be useful. Jitendra Nath Gupta v. Emperor. 
(S. B.) - 38 Cr. L.J. 818. 

169 I. C. 977: 10 R. C. 69; 
A. I. R. 1937 Cal. 99. 

Vitiating the trial. 


The trial of a warrant case as a summons 
case is an illegality, and vitiates the trial. 
Gayaprosad v. Emperor. 33 Cr. L. J. 573 
137 I. C. 150 : 28 N. L. R. 18 
I. R. 1932 Nag. 64 . 
A. I. R. 1932 Nag. 111. 

r7;;“~Warrant — Extension of returnable date 
TKorrant under Public Demands Recovery Act 
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Peon assultcd— Certificate Officer, competency of 
to try offence. 

The returnable date of a warrant may be ex- 
tended by the Certificate Officer himself who 
issued it, and it is not necessary to have a 
fresh warrant made out. The Certificate Officer 
who issues the warrant for recovery of a sum 
under Public Demands Recovery Act, can try 
the case of an accused who unlawfully rescues 
the judgment-debtor from lawful custody and 
assaults the peon. Salim-iid-Din v. Emperor. 

27 Cr. L. J, 553 ; 
93 I. C. 1049 : 43 C. L, J. 234 : 
A. I. R. 1926 Cal. 60S. 

Warrant and Summons case fried 

together — Procedure. 

IVhcn a summons case and a warrant case 
arc tried together, the procedure to be follow- 
ed is that prescribed for the warrant case. 
Kga Lull Mg v. Emperor. 34 Cr. L. J. 1180 : 

146 I. C. 173 : 6 R. Hang. 75 ; 
A. I. R. 1933 Rang. 343. 

Warrant case — Accused reserving right 

of cross-examination— Charge framed for 
summons case — Accused's right to re-cross- 
cxaminc prosecution witnesses. 

Where a case is tried as a warrant, case 
and the accused reserves his right of cross- 
examination, he is entitled to have the 
prosecution witnesses summoned for cross- 
examination after the framing of the charge 
even if the charge is framed for an offence 
triable as a summons case. Devi Dial v. 
Rattan Devi. 29 Cr. L. J. 235 ; 

107 I. C. 285 : A. I. R. 1928 Lah. 294. 


Warrant case — Trial, whether can be 

converted into summons case — Legality of trial. 

Once a trial has begun according to the 
provisions relating to the trial of warrant 
cases, it is not open to the Magistrate to 
alter the section and to convict the accused 
without framing a charge as in a summons 
case. Where the hlagistrate adopts such a 
course, the trial is altogether vitiated and 
the conviction cannot stand. Govind v. 
Emperor. 28 Cr. L. J. 227 : 

99 I. C. 1027 : A. I. R. 1927 All. 270. 

Warrants of arrests, legality of. 


The fact that it has been the practice for 
a considerable time for arrest warrants to be 
signed by the Deputy Nazir, cannot make the 
signing of them by that officer ■ legal in the 
absence of due authorisation. In re : Yedama 
Subbaramiah. 35 Cr. L. J. 782 

148 I. C. 818 (2) : 39 L. W. 388 
66 M. L. J. 408 : 1934 M. W. N. 399 
6 R. N. 542 : A. I. R. 1934 Mad. 206. 


What is — Delivery of judgment and 

passing of sentences. 

The delivery of judgment and the passing of 
a sentence is an integral part of a oriminn* 
trial. Rambit v. Emperor. 24 Cr. L. J. 584: 

73 I. C. 328 : A. I. R. 1923 Rang. 44. 

^Withdrawal — Complaint of serious 

charges — Withdrawal— Magistrate to ascertain if 
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— — Trial by Jury. 

It is essential that the heads of charge to 
Jury should be accurately described and be 
such as to enable the High Court to see 
ly ■whether the case was fairly and 
properly* placed before the Jury. Fanindra 
r''' -TRiti,-Bc:ierji v. Emperor. 9 Cr. L. J. 452 : 

1 I, C. 970 : 38 Cal. 281 : 9 C. L. J. 199 : 
5 M. L. T. 97 : 13 C. W. N. 197. 

— Trial by Jury, 

It is not provided by legislature that in 
every case in which the trial at Sessions will 
enable the accused to have a Jury, he is 
entitled to that privilege. Hari Morcshwar 
Joshi V. Emperor. 33 Cr. L. J. 262 : 

136 I. C. 187 : 33 Bom L. R. 1515 : 
56 Bom. 61 ; I. R. 1932 Bom. 171 : 

A. I. R. 1932 Bom. 63. 

Trial by Jury. 

Joint trial by Jury and Sessions Judge with 
aid of assessors— Jury acquitting accused on 
the charges tried by it — Sessions Judge can 
convict accused on the same evidence of the 
•charges tried by him with the aid of assessors. 
Ram Das v. Emperor. 35 Cr. L. J. 1349 : 

151 I. C. 442 : 1934 A. L. J. 852 : 
7 R. A. 163 : A. I. R. 1934 All. 61. 

Trial by Jury — Judge’s duly. 

Judge must guide the Jury and direct atten- 
tion of Jury to essential points. Molla Khan 
Kabuli v. Emperor. (S. B.) 35 Cr. L. J. 601 : 

148 I. C. 172 : 37 C. W. N. 1061 : 
6 R. C. 432 : A. I. R. 1934 Cal. 169. 

Trial by Jury. 

.Tudge must exclude inadmissible evidence 
from Jury. Nayeb Shaliana v. Emperor. 

35 Cr. L. J. 1479 : 
1521. C. 44 : 38 C. W. N. 659 ; 
61 Cal. 399 : 7 R. C. 225 (2) : 
A. I. R. 1934 Cal. 636. 

Trial by Jury. 

Judge omitting to tell Jury that statements 
attributed to individual accused would not be 
evidence against other accused if he is found 
not guilty : Held, this amounted to misdirec- 
tion. Benoyendra Chandra Pandey v. Emperor. 

37 Cr. L. J. 394 : 
161 I. C. 74 : 40 C. W. N. 432 ; 
63 Cal. 929 : 8 R. C. 472 : 
A. I. R. 1936 Cal. 73. 
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time and place of occurrence. Wajid AH v. 
Emperor. 30 Cr. L. J. 273 : 

114 I. C. 220 ; 7 Pat. 153 : 

I. R. 1929 Pat. 140 : 10 P. L. T. 297 ; 

A. I. R. 1929 Pat. 34. 

Trial by Jury. 

Judge sitting without Jury must apply same 
rules as in trial with Jury treating himself as 
Jury, Shibdas Daw v. Emperor. 

35 Cr. L. J. 551 : 
147 I. C. 1172 ; 37 C. W. N. 934 : 

6 R, C. 399 : A. I. R. 1934 Cal. 114. 

Trial by Jury. 

Jury adding finding of fact to their verdict — 
Verdict is not bad in law. Kassim-ud-Din v. 
Emperor. 36 Cr. L. J. 480 : 

154 I. C. 110 ; 60 C. L. J. 45 : 
7 R. C. 436 : A. I. R. 1935 Cal. 31. 

Trial by Jury. 

Jury— Misdirection — Evidence weak to find 
accused guilty — Jury not directed to give bene- 
fit of doubt amounts to misdirection prejudicing 
accused. Kassim-ud-Din v. Emperor, 

36 Cr. L. J. 480 : 
154 I. C. 110 -.60 C. L.J. 45 : 

7 R. C. 436 ; A. I, R. 1935 Cal. 31. 

— Trial by Jury —Jury lold of confession 

but Court sending them out of Court while dis- 
cussing, if confession ought to be admitted. 

It is no good telling the Jury first that the 
accused has made a confession and then 
sending them out of Court while the question 
is discussed whether the confession ouglit to be 
admitted or not. Daud Sheik v. Emperor. 

37 Cr. L. J. 976 : 
164 I. C. 721 : 62 C. L. J. 257 : 
40 C. W. N. 159 : 9 R. C. 265. 

Trial by Jury. 

Jury— Verdict depending upon credibility of 
witnesses — Verdict not perverse— Weight of 
such verdict is great and should not be 
interfered with. Emperor v. Bhagwat Sahu. 

36 Cr. L. J. 1502 : 
158 1. C. 1131 : 16 P. L. T. 603 : 
2 B. R. 44 : 8 R. P. 235 : 
A. I. R. 1935 Pat. 433. 

Trial by Jury — Misdirection. 

Case under S. 866, Penal Code— Father’s delay 
in First Information Report— Explanation given 
— Judge directing Jury to take this into con- 
sideration— No misdirection. Hari Mahlo v. 
Emperor. 37 Cr. L. J. 320 .• 

160 I. C, 675 : 2 B. R. 233 ; 
8 R. P. 375 : A. I. R. 1936 Pat. 46. 

Trial by Jury — Misdirection. 

Duty of Judge is to assist Jury to sift and 
weigh evidence — Charge of conspiraey to 
murder — Letter by stranger to complainant 
that accused were conspiring to kill him — 
Evidential value of letter not explained to 
Jury— Jury left to imagine it to be substantive 
evidence — Non-direction amounts to mis- 
direction. Nabi.Khanv. Emperor. 

37 Cr. L.J. 673 : 
162 I. C. 566 : 62 C. L. J. 43 : 
A. I. R. 1936 Cal. 186. 


Trial by Jury— Judge pointing out 

defence evidence to supply defect in prosecution — 
Misdirection. 

Where certain accused were not named in 
the First Information but the .Judge drew 
the attention of the Jury to the fact that 
according to the defence evidence itself, these 
accused were present at the scene about the 
time of the occurrence and suffered injuries : 
Held, that it was open to the Judge, as an 
argumentative point to bring to tlie notice of 
the Jury the fact that the defence involved 
the presence of these persons at or about the 
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witnesses in a criminal case, but on the appli- 
cation of the complainant, the Magistrate dec- 
lined to send for and examine witnesses 
who are included with a view to cause 
vexation to those witnesses themselves : Held, 
that though the Magistrate should not have 
acted on the representation of the complain- 
ant, the Magistrate was perfectly justified, 
when the matter was brought to his notice 
that certain witnesses were cited only for 
the purpose of causing vexation and delay, in 
ordering that they should not be compelled to 
appear in Court. Sarninalha Nayinan v. Kup- 
pttsawmi Itjtjar. 29 Cr. L. J. 725 : 

ll'O I. C. 581 : A, I. R. 1928 Mad. 652. 

Wihiesses — Co-accused, token competent 

tailncss. 

Where the prosecution desires to examine 
one of the co-accused as a principal witness, 
he can be competent witness to give evidence 
against others, if the Magistrate places his 
name on a separate charge-sheet and orders 
a separate trial with regard to that accused. 
Emperor v. Karamalli Gulamalli. 

40 Cr. L. J. 118 : 

178 I. C. 706 : 11 R. B. 184 : 

40 Bom. L. R. 1092: 

I. L. R. 1938 Bom. 42 : 

A. I. R. 1938 Bom. 481. 

TFtinesses — Credibility — IVitnesses 

neither mentioned in F. I. R. nor independent — 
Credibility of. 

The facts, that none of the witnesses were 
mentioned in the F. I. R. and that most of 
them were not independent and made 
some statements which were contrary to 
what was stated before the Committing 
Magistrate or the Police, are not always 
sufficient to totally discard their evidence 
though they are sufficient to raise a 
suspicion against their truthfulness and to 
lead the trying Judge to scrutinize the evi- 
dence with caution. If their oral evidence is 
corroborated by medical or other reliable 
evidence, there is no reason why it should not 
be believed even though the witnesses were 
not named in the F. I. R. or are not totally 
independent. Dildar Khan v. Emperor. 

39 Cr. L. J. 330 ; 

173 I. C. 339 : 10 R. O. 220 : 

1938 O. L. R. 108 : 

1938 O. W. N. 184 : 

A. I. R. 1938 Oudh 88. 

Witnesses— Duty of prosecution to call 

all eye-toitnesses. 


■ Witnesses essential to the unfolding of a 
narrative on which the prosecution is based 
must, of course, be called by the prosecution 
whether in the result, the effect of theii 
testimony is for or against the case for the 
prosecution. Where the eye-witnesses are not 
numerous, all of them must be examined by 

^ redundant because beins eve-wit- 
nesses, each of them is likely to throTsS 
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light on the facts of the case. Muklawandas v. 
Emperor. 40 Cr. L. J. 393 • 

180 I. C. 602 : 12 R. N. 377 : 
1938 N. L. J. 434 : 

' I. L. R. 1939 Nag. 109 : 

A. I. R. 1939 Nag. 13. 

IFifness’s evidence partially false — Duty 

of Court— Rejection. 

Even if a portion of a witness’s evidence 
is found to be untrue, it is generally not a 
ground for rejecting the whole of his evidence 
altogether. It is the Magistrate’s duty to sift 
the truth from falsehood. Ram Dayal v. Mata 
Din. 38 Cr. L. J. 329 : 

166 I. C. 987 (1) : 9 R. 0. 352 : 

1937 O. L, R. 82; 
1937 O. W. N;281; 
A. I. R. 1937 Oudh 283. 

Wilnesses—Mode of examination— Lady 

witnesses — Procedure. 


In criminal trials it is desirable, where 
possible, that the normal procedure of the Court 
should be followed, witnesses should ordi- 
narily be examined in the Court precincts, 
and the Magistrate who tries the case 
should himself see the witnesses. Ladies niay 
be examined in chamber in the presence of 
the parties. Saleh v. Emperor. 

38 Cr. L. J. 127 : 

166 1. C. 45 : 9 R. S. 119 : 

30 S. L. R. 366 ; A. I. RT 1936 Sind 221. 


-Writing order pending trial, legality 


of- 

There is no provision in Cr. P. C. for writing 
orders in the course of a case, and Magis- 
trates will be well advised to defer all 
writing till after the conclusion of the trial. 
S. Sendiappa Nadar v. President, District Board, 
Madura. 32 Cr. L. J. 895 : 

132 1. C. 319 : 54 Mad. 595 : 

1930 M. W. N. 1271 ; 

33 L. W. 475 : 60 M. L. J. 495 : 

I. R. 1931 Mad. 671 : 

A. I. R. 1931 Mad. 419. 


Written statement by accused— Prdc- 

tice. 

The Cr. P. C. does not provide for filing 
written statements by the accused. Such 
statements are entirely irresponsible ana 
should not be allowed to be filed. 

Legal Remembrancer, Behar and Orissa v. MaluK- 
dhari Singh. 

32 I. C. 137 : 20 C. W. N. 128 . 
A. I. R. 1917 Cal. 687. 

CRIMINAL TRIBES ACT (XXVII OF 


1871) 

Ss. 18 (7) -19— Roll-call of registered 

persons— Local Government Rule No. IS Power 
to order, who may be authorised to exercise. 


Under R. 13 of the Rules made under S. 18 
(7), Criminal Tribes Act, the only officer who 
can order a roll-call of registered persons is the 
District Magistrate, or, if authorized, by the 
District Magistrate in that behalf, the District 
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misdirection. Shcwaram Jcthanand Sh'ivdaxmii 
V. Emperor. 41 Cr. L. J. 28 : 

184 I. C. 474 : 1940 Kar. 249 ; 
12 R. S. 107 : A. I. R. 1939 Sind 209, 

Trial by Jury — Misdircclion . 

Where a Judge summarizes before the jurors 
the entire evidence in which all the main 
features of the case are exhaustively dealt 
with, mere non-reference to minor matters of 
detail does not amount to misdirection or 
non-direction. Brenchopada Dafadar v. Em- 
Peror. 39 Cr. L. I. 964 : 

177 I. C. 929 : 67 C. L. J. 45 : 
11 R. C. 296 : A. I. R. 1938 Cal. 625. 

— Trial by Jury— Misdirection. 

Where a witness denies the truth in the 
Sessions Court of the statement made by 
himself before the Committing Magistrate, the 
statement before the Magistrate, although 
may be treated as an evidence, yet the 
Sessions Judge in his charge to the Jury must 
emphasize the necessity for very great care 
and caution on the part of the Jury before 
they decide to act upon a statement of such 
a character. Where a Judge places before the 
Jury an inadmissible and irrelevant evidence, 
the admission of such evidence is prejudicial 
to the accused and the charge is bad. Ram 
Gobind Ghose v. Emperor. 39 Cr. L. J. 625 ; 

175 I. C. 529 ; 42 C. W. N. 781 : 
10 R. C. 802 ; A. I. R. 1938 Cal. 364. 

Trial by Jury— Misdirection. 

Where in a trial by Jury the Judge has 
expressed his opinion on matters of evidence 
but the expression of opinion is not of such 
a nature as to leave nothing for the Jury for 
their consideration, there is no misdirection. 
Hossain Ali Mir v. Emperor. 

35 Cr. L. J. 1487 : 
152 I. C. 40 : 59 C. L. J. 396 ; 
7 R. C. 231 : A. I. R. 1934 Cal. 757. 

— Trial by Jury— Mixed trials with aid of 

jurors and assessors deprecated. 

The cumbrous device of a mixed trial with 
the help of jurors and assessors is apt to lead to 
unsatisfactory and illogical results. Sakhawal 
V. Emperor. 38 Cr. L. J. 330 : 

167 1. C. 61:19N. L.J. 320 ; 
9 R. N. 163 ; I. L. R. 1937 Nag. 277 ; 

A. I. R. 1937 Nag. 50. 

— — Trial by Jury — Non-direction. 

Charge to Jury — Penal Code, S. 471 — Charge 
under^ Knowledge of accused, that certain 
entry was a forgery, depending on time when 
document name into existence — .Judge not 
referring to this in charge to Jury— Charge 
held defective. Muhammad Samir-ud-Din v. 
Emperor. 35 Cr. L. J. 1216 : 

150 I. C. 1122 ; 7 R. C. 63 ; 
A. I. R. 1934 Cal. 622. 

Trial by Jury — Numerous points arising 

in case — Duly of Judge. 

In a case where numerous points arise with 
a greater or less bearing on the main issue, 
the Judge eannot be expected to place them 
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all before the Jury, nor is it fair to criticize 
^ery phrase in his summing-up. Abdul Gofur 
Kotwal V. Emperor. 40 Cr. L J. 101 • 

178 I. C. 637 : 11 R. C. 383 
I. L. R. 1939, 1 Cal. 636 : 
A. I. R. 1938 Cal. 658. 

Trial by Jury —Omission to examine 

material witness— Duty to ask Jury to make 
presumption. 

It is misdirection not to tell the Jury that 
it should be presumed from the fact of non- 
examination of a material witness by the 
prosecution that his evidence would not have 
supported the prosecution ease. But the 
omission to give such a direction to the Jury 
cannot have any effect on the verdict if the 
Jury have themselves drawn such an inference. 
Hachuni Khan v. Emperor. 

32 Cr. L. J. 33 (b) : 
127 I. C. 767 ; 34 C. W. N. 390 : 
I. R. 1930 Cal. 895; 
A. I. R. 1930 Cal. 481. 

Trial by Jury. 

Point of law as to necessity of charge for 
conviction not brought to notice of jurors ; 
Held, misdirection— Fresh trial was ordered. 
Lai Behari Singh v. Emperor. 

35 Cr. L, J. 1066 : 
150 I. C. 509 : 1934 O. L. R. 586 : 
11 O. W. N, 831 : 7 R. O. 12 ; 
A. I. R. 1934 Oudh 354. 


—Trial by Jury— Police alleged to have 

tampered with statements. 

The prosecution case was that the Fouzdar 
had deliberately tampered with the statements 
of witnesses, that he had been actuated by a 
desire to save accused from any prosecution, 
and in furtherance of that desire, had not 
recorded correctly the statements made to 
him by the persons whom he was examining : 
Held, that it was essentially a matter for the 
Jury to consider whether that was the correct 
view of the matter or not. Emperor v, Mohamed 
Adam Chohan. 38 Cr. L. J. 327 : 

167 I. C. 43 : 9 R. B. 274 ; 

38 Bom. L. R. 1186 : 

A. I. R. 1937 Bom. 60. 


Trial by Jury— Possession of stolen goods 

— Recent possession, meaning of — Leaving it to 
Jury to decide whether possession was recent — 


Misdirection. 

The question of recent possession of a stolen 
article depends not only on lapse of time but 
upon the nature of the property and the con- 
comitant circumstances of each particular case. 
Where an accused person was found to be in 
possession of goods alleged to have been ob- 
tained by dacoity after a lapse of 14 months 
from the dale of the dacoity, and the Judge, 
in his charge to the Jury, left it to the Jury 
to decide whether possession was so recent as 
to raise a presumption that they were received 
with the knowledge that they were stolen 
property : Held,, that the Judge should not 
have left the question to the Jury but should 
have said there was no evidence of recent pos- 
session. In re : Muthu Veera Velan. 

30 Cr. L. J. 542 : 
115 I. C. 831 : 1929 M. W. N. 517 ; 

I. R. 1929 Mad. 495. 
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case where the conviction was for an offence 
not mentioned in the Schedule. Emperor v. 
Chiitira. 34 Cr, L. J. 459 : 

146 I. C. 789 (1) : 1932 A. L. J. 1070 : 
I. R. 1933 All. 143 ; A. I. R. 1933 All. 115. 


— S. 23 — Applicability. 

S. 23, Criminal Tribes Act, applies to the 
case of a previously convicted accused who is 
a member of a notified criminal tribe at the 
time of his present conviction, although his 
tribe had not been notified as such at the 
time of the previous conviction. Emperor v. 
Mendai, 17 Cr. L. J. 392 : 

35 I. C. 824 : 3 O. L. J. 265 : 

A. I. R. 1916 Oudh 252. 

S. 23 — Convictions before Act. 

By virtue of the proviso to S. 23 of the 
Criminal Tribes Act, all convictions recorded 
against an accused person before the coming 
into force of che Act, must count as one con- 
viction and not mere than one. In re : Sama- 
nathu Kusiingalu. 26 Cr. L. J. 859 ; 

86 I. C. 715 : 21 L. W. 37 : 

A. I. R. 1925 Mad. 466. 


S. 23 — Scope — Previous conviction, 

whether mttsl be after registration. 

The operation of S. 23, Criminal Tribes Act, is 
not confined to offences that have been com- 
mitted since the convict was registered. The 
second conviction referred to in the section 
does not signify that the previous conviction 
should have been obtained atter the registration 
of the convict. It is enough for the purposes 
of the section if the convict has been previously 
convicted, whether before or after his registra- 
tion, Emperor v, Nakchhedi. 

20 Cr. L. J. 772 : 

53 I. C. 612 : A. I. R. 1919 All. 413. 


S. 23— Second conviction— Meaning of. 

For the purposes of S. 23, Criminal Tribes Act, 
the accused at the time of his second conviction 
must be a member of a criminal tribe, that 
is to say, the second conviction must be after 
registration of the accused as a member of a 
criminal tribe. In re ; Samanathu Kusunugadlu 

26 Cr. L. J. 859 ; 

86 I. C. 715 : 21 L. W. 37 : 

A. I. R. 1925 Mad. 466, 


S. 23 — Second and third convictions, 

what are. 

The second conviction contemplated by Cl. (a) 
of Sub-s. (1) of S. 23 of the Criminal Tribes 
Act, need not be the second conviction after the 
Act, nor is it necessary that it should be the 
second in fact. Taking the conviction or con- 
victions prior to the Act as one group consti- 
tuting one conviction, the first one after the 
Act would be the^ second conviction for the 
purpose of the section though, in point of fact. 
It may be one more in a series of convictions 
prior, to the Act. Similarly, a third 
conviction within the meaning of Cl. (b) of the 

the second 

after the Aet. Emperor v. Tuka Nano Ramoshi. 

60 I. C. 1005 : 23 Boml' l^ R III 

45Bom.l082:A.I.R.m^B?m 68! 
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Ss. 23, 3 —Enhancement of sentence. 

Once a tribe has been notified under S. 3, 
Criminal Tribes Aet, any mamber of the tribe 
who has been convicted subsequent to the date 
of the notification and who has had previous 
conviction, is liable to enhanced punishment 
under S. 23 of the Act. Emperor v. Adhin. 

17 Cr. L. J. 463 : 

36 I. C. 143 : 14 A. L. J. 687 ; 

A. I. R. 1916 All.'Se. 

S. 23 (1) — “ Second conviction” mean- 

ing of — Accused, whether liable to enhanced 
punishment on first conviction after the Act. 

The words ” second conviction”, in S. 23 (1) 
of the Criminal Tribes Act, III of 1911, signify 
a first conviction for a scheduled offence after 
the coming into force of the Act following 
upon one or many convictions of scheduled 
offences prior to the Act and a third conviction 
in Cl. (6) signifies a second conviction so follow- 
ing. Where, therefore, an accused was first con- 
victed in 1907, and was subsequently convicted 
of the same offence after the Criminal Tribes 
Act came into force : Held, that this was a 
“ second conviction” within the meaning of 
S. 23 (1) of the Criminal Tribes Act, .and the 
accused was liable to the severer punishment 
under Cl. (a). In re : Sellamani. 

17Cr. L.J. 149: 

33 I. C. 629 ; A. I. R. 1917 Mad. 162. 


S. 23 (1)— Scope — Section relates to 

time of conviction of accused and not to occurrence 
ending in conviction. 


S. 23 (1), Criminal Tribes Act, relates to the 
time of conviction and not to the time of 
occurrence which is the subject-matter of the 
case which ends in conviction of the accused. 
In re : Manikyam Kondayya. 

41 Cr. L. J. 898 : 

190 I. C. 313 : 1940 M. W. N. 242 : 

51 L. W. 484 : 1940, 1 M. L. J. 77S : 

13 R. M. 403 : A. I. R. 1940 Mad. 298. 

s. 23 {1) {a) Special reason to the 

contrary” — Circumstances constituting special 

reasons, stated. 


They must, in every case, consider all the 
circumstances in determining whether there 
are special reasons for not inflicting the mini- 
mum sentence. One circumstance is that the 
previous conviction took place a long time 
ago, other circumstances are the nature of 
the offence of which the accused is convicted, 
and the seriousness of the previoui offence, to 
be judged generally from the sentence imposed. 
The circumstances that the previous offence 
was not of a serious nature and that the 
present offence is not of a very grave character, 
are special reasons within S. 23 (1 ) Wt 

Criminal Tribes Act. Magan 
Emperor. 40 Cr. L. J. 565 

181 1. C. 787 : 41 Bom. L. R. 284 
I. L. R. 1939 Bom. 169 : 11 R- B. 350 
A. T. R. 1939 Bom. 153. 


S. 23 (1) (b)— Prior conviction under 

Ss. 457 and 3S0 or S. 411, Penal Code— Punish- 
ment whether can be enhanced — Benefit of doubt. 

Where an accused person’s previous convic- 
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ns to the Avojght of the evidence. Alc,xandar 
Pereira Chandra Sekera v. The Kinf>. 

38 Cr. L. J. 281 : 
166 I. C. 330 : 45 L. W. 78 : 
9 R. P. C. 138 : 41 C. W. N. 513 : 

1937 O. W. N. 218: 
1937 M. W. N. 169: 
1937 A. L. J. 420 : 
1937 A. W. R. 275 : 
39 Bom. L. R. 359 : 
1937, 1 M. L. J. 600 P.C. : 
A. I. R. 1937 P. C. 24. 

Trial by Jury. 

The failure of a Judge to unambiguously 
ivnrn the Jurj' against taking the retracted 
confession of an accused into consideration 
as against his co-accused, amounts to mis- 
direction, and is likcl}' to cause miscarriage 
of justice, and necessitates a rc-trinl of 
the co-nccuscd. Jn re : Ibrahim. 

26 Cr. L. J. 1146 : 
88 I. C. 458 : 42 C. L. J. 496 : 
A. I. R. 1926 Cal. 374. 

Trial by Jury. 

The statements made in the course of a 
criminal trial to the Jury by the Judge are 
part of the judicial record. In re : Mahomed 
Aslam. 37 Cr. L. J. 783 : 

162 1. C. 919 : 8 R. S. 177 : 
A. I. R. 1936 Sind 49. 

Trial by Jury. 

To let evidence of approvers go to Jury with- 
out giving them proper warning is a misdirec- 
tion. Emperor v. Wajid Sheikh, 

147 I. C. 1160 : 
6 R. P. 402 ; A. I. R. 1933 Pat. 500 

Trial by Jury~Usc of legal terms in a 

charge to Jury. 

Even genuine legal terms .should be used as 
sparingly ns possible in charging a Jury, 
especially when the jurors do not know English. 
Abdul Gafttr Kotical v. Emperor. 

40 Cr. L. J. 101 : 
178 I. C. 637 : 1. L. R. 1938 1 Cal. 636 : 
II R. C. 383 ; A. I. R. 1938 Cal. 658. 

Trial by Jury —Verdict— interferenee. 

It is not for the High Court to adjudicate on 
the merits of the verdict of the Jury. Unless 
it finds a misdirection or a material non-direc- 
tion, which has vitiated the trial, the Jury’.s 
verdict ought not to be disturbed. Ebadi Khan 
V, Emperor. 39 Cr. L. J. 674 : 

176 1. C. 104 : 11 R. C. 36 : 
A. I. R. 1938 Cal. 460. 

Trial by Jury — Verdict of not guilty 

— Verdict not perverse — Inference by High 
Court. 

Where there is evidence in a case to cslabli.sli 
the guilt of the accused but Ihcrc arc also 
circumstances which throw some doubt on the 
guilt of the accused and the Jury returns a 
■v'crdict of not guilty, the High Court will not 
be justified in interfering ^yith the verdict 
and converting an acquittal into a conviction 
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as the verdict c^not be held to be perverse or 
unreasonable, ismperor v, Shaukat Husain. 

28 Cr. L. J. 895 : 
104 I. C. 911 : 1 Luck. Cas. 335 : 
A. I. R. 1927 Oudh 607 (a). 

Trial by Jury — View of Judge, 

value of. 

Until the verdict of the Jury or the opinion of 
the Assessors becomes the legal tribunal for 
questions of fact, the personal view of the 
Judge is the ultimate one. Lakhan v. Emperor. 

26 Cr. L. J. 324 : 
84 I. C. 548 : A. I. R. 1924 All. 511. 

Trial by Jury. 

Where the Jury gives a verdict after they 
are discharged, the verdict is not competent 
and a conviction based on such a verdict is 
wrong and must be set aside. Warren Ducanc 
Smith V. The King. 

151 I. C. 529 (b) : 
40 L. W. 419 : 1934 A. L. J. 1000 : 
36 P. L. R. 247 : 1934 M. W. N. 1020 : 
4 A. W. R. 1152 : 7 R. P. C. 66 (1) : 
A. I.R. 1934 P. C. 227 (a). 

Trial by Jury. 

Where there is some evidence in the case, it 
is for the Jury to say whether or how far 
the evidence is to be believed. Rap Narain 
Kurmi v. Emperor. 32 Cr. L. J. 975 : 

132 I. C. 876 : 10 Pat. 140 : 
12 P. L. T. 746 : 1. R. 1931 Pat. 300 : 

A. I. R. 1931 Pat. 172. 

Trial by Jury and Assessors— Distinction 

in status — Assessor, if member of Sessions 
Court. 

Per Ram Lall, J . — (In order of reference) — 
An assessor is not an essential part of the 
Sessions Court. A Juror stands on a higher 
fooling, speaks with greater authority and takes 
a larger share in the decision of a criminal 
case than docs an assessor, and it may be taken 
ns axiomatic therefore that in the absence 
of a specific prohibition, an objection that 
could not be upheld regarding a Juror would 
be ruled out in the case of an assessor. 
Emperor v. Pahlu. 41 Cr. L. J. 55 : 

184 I. C. 549 : 1. L. R. 1939 Lah. 243 : 
41 P. L. R. 731 : 12 R. L. 234 ; 
A. I. R. 1939 Lah. 475. 

Trial of case -Court hours. 

Ordinarily it is unreasonable on the part of a 
Magistrate trying a case from day to day to 
order a Counsel to begin a lengthy cross- 
examination when the Court is about to rise 
for the day. Ghulam Nabi v. Emperor. 

30 Cr. L. J. 760 ; 
117 I. C. 377 : I. R. 1929 Lah. 649 : 

A. I. R. 1929 Lah. 429. 

Trivial offence— Conuic/ion. 

Where a Magistrate is of opinion that the 
offence committed is utterly trivial and that 
the prosecution was inspired by motives other 
than the pursuit of justice, he should give 
effect to his opinion by convicting the accused 
and imposing a purely nominal penalty. He 
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S. 23 — Scope — Refers only to convictions 

for offences specified in Sch. I. 

S. 23, Criminal Tribes Act, refers only to 
convictions for offences specified in Sch. I and 
has no application to a conviction for an offence 
which is not contained in Sch. I. Emperor v. 
Behari. 39 Cr. L. J. 1002 : 

178 I. C. 95 : 11 R. O. 90 (2) : 
1938 O. L. R. 464 : 1938 O. W. N. 1053 : 

A. I. R. 1939 Oudh 16. 

S. 23 —Scope. 

S. 23, Criminal Tribes Act, regulates the 
punishment to be imposed on a member of any 
criminal tribe who having been convicted of 
any offence mentioned in Sch. I, to the Act is 
again convicted of an offence mentioned in 
that schedule. Masalicb Done v. Emperor. 

40 Cr. L. J. 833 (b) : 
183 I. C. 660 : 5 B. R. 978 : 
12 R. P. 177 : 20 P. L. T. 879: 
A. I. R. 1940 Pat. 14. 

S. 23 —Scope. 

Where the accused had a previous conviction 
under S. 380, Penal Code, which is not an 
offence mentioned in the Sch. I, Criminal 
Tribes Act, the fact that he is a registered 
member of the criminal tribe need not be 
brought on the record at all, for a conviction 
under S. 451, more so where the conviction is 
converted under S. 451, which is not mentioned 
in the schedule. Mosaheb Dome v. Emperor. 

40 Cr. L. J. 833 (b) : 
183 I. C. 660 : 5 B. R. 978 : 
12 R. P. 177 ; 20 P. L. T. 879 : 

A. I. R. 1940 Pat. 14. 

S. 23 —Special reason to contrary. 

Long period of good behaviour is ground for 
not imposing minimum sentence. BccliaT 
Shiva V. Emperor. 32 Cr. L. J. 724 : 

131 1. C. 478 : 33 Bom. L. R. 338 : 
I. R. 1931 Bom. 302 : A. I. R. 1931 Bom. 205- 

S. 23— Special reason to contrary— Penal 

Code {Act XLV of 1860), S. 75— Member of 
Criminal tribe— Previous convictions— Special 
reasons for not aioarding transportation for life — ■ 
Interval of time, zohelhcr special reason. 

The special reasons to the contrary 
mentioned in S. 23, Criminal Tribes Act, for 
awarding less than transporation for life for 
a member of a criminal tribe who has 
undergone 2 prior convictions include in 
addition to youth, age, illness or sex, the 
interval of time which has elapsed between 
the accused person coming out of prison 
after serving his last sentence and the 
commission of the subsequent offence. In re : 
Sami Karuppa Tevan. 31 Cr. L. J. 454 ; 

122 I. C. 655 : 30 L. W. 710 : 57 M. L. J. 743 ; 
53 Mad. 80 : A. I. R. 1929 Mad. 844. 

S. 23 — Proviso — Scope of. 

The proviso is only directed to ruling out 
of account more than one conviction 
before the Act came into force. It was not 
directed to the length of time which has 
elapsed since the previous conviction and 
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was not intended to prevent that fact being 
considered a special reason. Bechar Shiva v. 
Emperor. 32 Cr. L. T. 724 : 

131 I. C. 478 : 33 Bom. L. R. 338 ; 
I. R. 1931 Bom. 302 : A. I. R. 1931 Bom. 205. 

S. 23 (1) — Scope. 

S. 23 (1) of the Criminal Tribes Act, has 
in mind not only the previous convictions 
of the accused but also the offence for 
which he is being tried. Emperor v. Behari. 

39 Cr. L. J. 1002: 
178 I. C. 95 : 11 R. O. 90 (2) ; 
1938 O. L. R. 464 : 1938 O. W. N. 1053 : 

A. I. R. 1939 Oudh 16. 

S. 24 (b) — Offence under — When consti- 
tutes. 

Under S. 24 {b), Criminal Tribes Act, if a 
member of a registered criminal tribe is 
found in any place under such circumstances 
as to satisfy the Court that he was waiting 
for an opportunity to commit theft or 
robbery, he is guilty of an offence. Komara- 
giri Bitchalugadti v. Emperor. 

29 Cr. L. J. 453 : 
108 I. C. 901 ; 1928 M. W. N. 71 ; 
54 M. L. J. 444 : 27 L. W. 734 : 
A. I. R. 1928 Mad. 479. 

S. 24 [h)— Offence under — When consti- 
tutes. 

Where the only evidence against on accused 
person, a member of a criminal tribe, was 
that he was found near a pond and he had 
a pair of scissors and a box of matches : 
Held, that tliis would not amount to an 
offence under S. 24 (6), Criminal Tribes Act. 
Komaragiri Bilchalugadu v. Emperor. 

29 Cr. L. J. 453 : 
108 I. C. 901 : 1928 M. W. N. 71 : 
54 M. L. T. 444 : 27 L. W. 734 : 
A. I. R. 1928 Mad. 479. 

S. 25— Refusal to return — Procedure. 

A member of a criminal tribe whose release 
on probation has been cancelled and who 
has been ordered by a Settlement Officer 
to return to his settlement, is liable, _to_ be 
dealt with under S. 25 of the Criminal 
Tribes Act, if he is found in any part of 
British India beyond the area of his settle- 
ment, Malhari Laxman v. Emperor. 

28 Cr. L. J. 394 : 
100 1. C. 1050 : 29 Bom. L. R. 186 : 
51 Bom. 409 : A. I. R. 1927 Bom. 159. 

CROSS-CASES. 

Sec also (i) Counter cases. 

(if) Cr. P. C. 1808 , Ss. 438, 537. 
{Hi) Criminal trial. 

CROSS-COMPLAINT. 

See also Cr. P. C., 1898, S. 200, 202, 203, 
204. 

CROSS-EXAMINATION. 

See also (<) Criminal trial. 

{ii) Extradition Rules of Kathia- 
war. 
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nnjr subsfa/icc in coin plaint or icitlidrawal pcli- 
tion. 

Where after making complaint of a serious 
offence tijc complainant applies for withdrawal 
of tlic complaint on the ground that he is 
unable to prove the truth of the complaint, 
tile Magistrate is right in ordering exami- 
nation of witnesses in order to ascertain if 
tlicrc is any substance in the petition of 
witiidrawal and in the complaint. Dcdar Dux 
V. Syamapada Malalcar. 15 Cr. L. J. 546 : 

24 I. C. 954 : 18 C. W. N. 921 : 

41 Cal. 1013 : A. I. R. 1914 Cal. 801. 

Witness acting in house search, 

reUabUity of. 

Tile evidence of a person cannot be distrusted 
solely on the ground that on a previous 
occasion he had acted ns a witness in a house 
search. Local Government v. Nainsnkh Tcli. 

34 Cr. L. J. 721 : 

144 I. C. 240 : 29 N. L. R. 69 : 

I. R. 1933 Nag. 227 : A. I, R. 1933 Nag. 99. 


The Magistrate complied with the Assistant 
Collector’s direction : Held, (reversing the 
conviction and sentence), that, as the Magis- 
trate had virtually abdicated his magisterial 
function and become a mere delegate of the 
Assistant Collector, the trial was without 
jurisdiction. Nahibux v. Emperor. 

15 Cr. L. T. 375* : 
23 I. C. 743 : 7 S. L. R. 82 ; 
A. I. R. 1914 Sind 89. 
-IVUncss resiling from previous statement 


-Effect. 


It is quite unsafe, especially in a murder 
case, to rely upon the evidence of witnesses 
who have resiled from their previous 
statements. Emperor v. Earn Lai, 

36 Cr. L. J. 86 : 

152 I. C. 331 : 7 R. O. 207 : 

11 O. W. N. 1269: 

A. I. R. 1934 Oudh 507. 


irilness— TlTfncsses bound over, not ap- 
pearing— Duty of Court. 


U’lhJfss, contradiction of— Procedure. 

It is unfair to the witness to seek to 
discredit him by referring to statements 
which he lias made on some previous occasion 
without pointedly drawing his attention to 
them and giving him an opportunity of 
explaining them. Mahla Singh v. Emperor. 

32 Cf . L. J. 522 ; 
130 I. C. 410 : 32 P. L. R, 259 : 
I, R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

Witness— Credibility— Poverty, if ground 

of discredit. 

Per DlacUer, .J, — (In order of reference). Many 
a man is poor because he is honest, and it 
is no ground for discrediting his evidence. 
Abdul Majid v. Emperor. (F. IJ.) 

39 Cr. L. J. 756 : 
176 I. C. 497 : 40 P. L. R. 806 : 
11 R. L. 213 : A. I. R. 1938 Lah. 534. 

Witness improving upon truth— Effect. 

Wliere the cyc-witness to the murder has 
tried to improve upon truth by introducing 
matter which is impossible, his evidence should 
not be accepted. Hem Raj Lodhi v. Ramcharan 
Lodhi. 

A. I. R. 1934 Nag. 204. 

iri/ncss perjurer— Effect , 

The evidence of a witness proved to liavc 
committed perjury is of no value whatsoever. 
Ujagar v. Emperor. 35 Cr. L. J, 353 : 

146 I. C. 957 : 1933 A. L. J. 1597 : 
55 AH. 639 : 6 R. A. 384 : 
A. I. R. 1933 All. 834. 

Witness re-called on order of prosecuting 

officer— Magistrate — Jurisdiction. 

A complaint for misappropriation of Govern- 
ment moneys was filed by the order of an 
Assistant Collector. After the close of the 
case for the prosecution, the Assistant Col- 
lector directed the Magistrate to re-call 
and re-examine two of the proseciition wit- 
nesses, and at the same time, interviewed those 
witnesses and ordered them to give evidence. 


Where the witnesses who were bound over 
fail to appear, it is for the Court to 
take action on the breach of the Court’s 
order, and not for tlic complainant. 
Rabat AH v. Muhammad Murad. 

39 Cr. L. J. 62 ; 

172 I. C. 113:10R. N. 161: 

A. I. R. 1938 Nag. 103. 

— — Witnesses, calling of —Option and duty 

of prosecution. 

No rule can be laid down to fetter the 
discretion of the prosecution to call witnesses 
which is dependent on the particular cir- 
cumstances of each case. Still less can 
any rule be laid down to discourage the 
utmost candour and fairness on the part 
of those conducting prosecutions ; but at 
the same lime they will not in general 

approve of an idea that a prosecution 
must call witnesses, irrespective of conside- 
rations of number and of reliability, or 
that n prosecution, ought to discharge 
the functions both of prosecution nnd 

defence. If it is so, confusion is very 
apt to result, and never is it more 

likely to result than if the proseciltion 
calls witnc.sscs and then proceeds almost 

automatically to discredit them by cross- 
examination. Witnesses essential to the un- 
folding of the narrative on which the 
prosecution is based, must, of course, be 
called by the prosecution, whether in the 
result, tlic effect of their testimony is 
for or against the case for the prosecution. 
Stephen Seneviratne v The King. 

37 Cr. L. J. 963 P. C. : 

164 I. C. 545 : 9 R. P. C. 83 ; 

44 L. W. 661 ; 41 C. W. N. 65 ; 

1936 M. W. N. 40 : 

39 Bom. L. R. 1 P. C. : 

A. I. R. 1936 P. C. 289. 

Wilncsscs cited for defence— Objection ■ 

taken by complainant as to vexatious nature of 
application— Procedure. 

Where certain persons were cited as defence 



8571 


ALL IMDIA CRIMINAt DIGEST (1904—1940) 


3572 


DANGEROUS DRUGS ACT (II OF 1930) 

Evidence, admissibility of— Subsequent 

evidence of identification of dacoits — Corrobora- 
tion. 

Wliere in the first report only two dacoits 
are alleged to have been recognised at the 
time of committing the dacoity, subsequent 
evidence that they were all identified, cannot 
be relied upon unless there is a strong corro- 
boration to support it. Nur Khan v. Emperor. 

16 Cr. L. J. 204 J 
27 I. C. 764 : 8 P. W. R. 1915 Cr. : 
93 P. L. R. 1915 : A. I. R. 1915 Lah. 396. 

Evidence— Conviction of accused. 

The evidence of a person, who knew the 
accused previously and who had ample oppor- 
tunity of observing the accused at the dacoity 
and who immediately named him to the villa- 
gers and the Police as one of the dacoits, is 
entitled to credit. In re : Rama Mupan. 

11 Cr. L. J. 623 ; 
8 I. C. 317 : 8 M. L. T. 244. 

Procedure — Trial for dacoity — Trial 

partly mith aid of Jury, unnecessary. 

In a trial of accused for the offence of dacoity, 
it is not necessary to try the case partly with 
the aid of a Jury. Nagamulhu Gownden v. 
Emperor. 12 Cr. L. J. 488 ; 

12 I. C. 96 : (1911) 2 M. W. N. 6. 

DAH 

Criterion for determining whether dah 

an arm. See Arms Act, S. 4. 

DALHOUSIE MUNICIPALITY BYE- 
LAWS -BYE-LAW xxm 
CIs. (1) and (3) h. 

Sec also Punjab Municipal Act, 1911, 
S. 198. 

DAMAGES FOR INJURY 

See also Conspiracy. 

DANG 

See also Penal Code, 1800, Ss. 34, 397. 

DANGEROUS DRUGS ACT (II OF 
1930). 

S. 10 (b). 

See also Opium Act, 1878, Ss. 3, 9 (a). 
Applicability. 

IVhere a conspiracy punishable under S. 120-B, 
Penal Code, and the Opium Act has been form- 
ed before the Dangerous Drugs Act of 1930, 
but continues to exist after the coming into 
force of the Act, and a prosecution is started 
in respect of the offences, the Dangerous Drugs 
Act applies to the case and reference to the 
Act may be made in the charge. Abdul Rahman 
V. Emperor. 36 Cr. L. J. 982 : 

156 I. C. 678 : 62 Cal. 749 : 
8 R. C. 21 ; A. I. R. 1935 Cal. 316. 
S. 2 — 'Cocaine', meaning of. 

The word cocaine implies the substance 
prepared according to that formula, which is 
well-known to chemists. The expression ‘cocoa 


DEED 

derivatives’ also includes crude cocaine. 
Sadlu V. Emperor. 36 Cr. L. J. 742 ; 

155 I. C. 406 : 7 R. A. 926 : 
A.I.R. 1934 All. 374. 

S. 14— Sale— Motive. 

The sale being to the informer, the motive of 
the informer in buying, is immaterial as to 
the nature of the sale. The fact that the 
Excise Inspector bought it when about to entrap 
the accused will not make it any the less sale. 
Munni Lai v. Emperor. 37 Cr. L. J. 700 : 

162 I. C. 752 : 1936 A. L. J. 275 : 
1936 A. W. R. 276 : 8 R. A. 89S : 

A. I. R. 1936 All. 361. 

S. 22, 23 — Non-compliance, effect of. 

Where the constables are not authorized to 
take the steps which they have taken, under 
Ss. 22, 23, Dangerous Drugs Act, the irregular- 
itj' does not vitiate the trial. Habibullah v. 
Emperor. 36 Cr. L. J. 780 : 

155 I. C. 267 : 7 R. Pesh. 97 : 
A. I. R. 1935 Pesh. 47. 

S. 2S— Irregularity. 

Search of accused on road away from town. 
Inspector taking only one witness. Irregularity 
is no bar to conviction if Court is satisfied that 
smuggled article was in fact found in possession 
of accused. Emperor v. Bachcha. 

36 Cr. L.J. 362; 
153 I. C. 472 ; 7 R. A. 507 (2) : 
. A. I. R. 1934 All. 873. 


DECREE 


iSee also Cr. P. C., 1898, S. 369. 

Joint decree— Joint decree against de- 
fendants against rohom cause of action is different, 
legality of. 


It is not competent to a Court to pass a joint 
decree against two defendants with respect to 
each of whom there is a different cause of 
action. Paresh Chandra Sen Gupta v. Jogendra 
Nath Roy Chowdhury. 27 Cr. L. J. 1195 ; 

97 I. C. 955 : A. I. R. 1927 Cal. 93. 


DEED 

Construction— Deed held not will but 

settlement. 

Where in a document the executant has stated 
that he has already given his property to his 
son, the document is not a will but a deed of 
settlement. Ram Chand v. Emperor. 

41 Cr. L. J. 729 : 
189 I. C. 343 : 42 P. L. R. 215 : 
13 R. L. 88 : A. I. R. 1940 Lah. 274. 


-Construction — Penal condition. 


In order that a person may be liable under a 
lenal condition, it is necessary that the word- 
ng must be clear and beyond doubt. Mul 
ihand v. Emperor. 36 Cr. L. J. 1478 ; 

1581. C. 944: 37P.L.R.783: 

8 R. T.. 327 : A. I. R. 1935 Lah. 676. 


Construction — Only expert can be called 

to explain meaning of document. 

Generally speaking, it is not permissible to call 
a witness to explain to the Court what a 
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Superintendent of Police. The latter, when so 
authorized, cannot delegate his powers to sub- 
ordinate ofTicers. Charnun v. Emperor. 

9 Cr. L. J. 94 ; 
23 P. R. Cr. 1908. 

S. 19 (1) — Revision. 

A member of a declared criminal tribe was 
convicted under S. 19 (1), Criminal Tribes 
Act, and sentenced only to whipping for being 
absent from his village witlioul leave, and 
thereby committing a breach of the rules. 
The District Magistrate reported the case to 
the Chief Court on the ground that the sen- 
tence was illegal because under S. 19 (1), 
Criminal Tribes .Act, ns amended by Act II of 
1897, a sentence of imprisonment must form 
part of the substantive sentence, and the ac- 
cused having two previous convictions against 
him, deserved no consideration. The Chief 
Court declined to interfere on the ground 
that though under S. 5, ns amended, of the 
Criminal Tribes Act, imprisonment should have 
been awarded, the convicting .Magistrate might 
have considered sentence of imprisonment only 
suflicicnl, and the sentence of whipping being 
carried out, no enhancement was desirable. 
Emperor v. Jhnndu. 3 Cr. L. J. 77 : 

6 P. L. R. 576. 

S. 23 — Scope — Conviction under S. 23 — 

Previous convictions, nntnrc of. 

S. 23, Criminal Tribes Act, docs not lay down 
any substantive offence and it is, therefore, 
inaccurate to speak of a conviction under that 
section. .All that it provides is minimum 
sentences in certain contingencies unless there 
arc special reasons to the contrary. .Moreover, 
the section docs not require that the two I 
previous convictions should have been convic- 
tions under S. 23, Criminal Tribes .Act. It 
only requires that the member of a Criminal 
Tribe should have been prcvicusly convicted 
of any of the offences in the Penal Code, 
specined in Sch. I of the Act and should 
again be convicted of the same or of nny 
other such offence. Ilarjnn v. Emperor. 

30 Cr.L.J. 1653 ; 
116 r. C. 750 ; 26 A. L. J. 727 ; 

I. R. 1929 All, 605 : A. I. R. 1928 AH. 551. 

CRIMINAL TRIBES ACT, 1897 

S. 18 (4)—.-ibscnee from residence. 

In virtue of tlic provisions of Cl. 1, S. 18, 
it is competent to tlic Local Government to 
frame a rule to the effect that a member of 
a Registered Criminal Tribe shall not leave 
“ or he absent ” from the village in which 
he resides. Emperor v. Udmi. 9 Cr. L. J. 1 : 
33 P. W. R. Cr. 1908 : 20 P. R. 1908 Cr. 

CRIMINAL TRIBES ACT (III OF 1911', 

S. 4. 

See oho Cr. P. C,, 1898, Ss. 110, 118. 

S. 5 — Revision— Register prepared under 

section— Application to remove name— Order, 
nature of — Revision— IJi/^h Court, jurisdiction of, 
to interfere. 

The High Court has no jurisdiction to inter- ^ 


CRIMINAL TRIBES ACT (III OF 1911) 

fere ^yith the order of a District Magistrate 
directing or refusing to direct the removal of 
a name from the register prepared under S. 5, 
Criminal Tribes Act, as in making such order, 
the District Magistrate acts in an administra- 
tive capaeity. Karim Bux v. Emperor, 

21 Cr. L. J. 581 : 
57 I. C. 101 : 24 C, W. N, 624 : 47 Cal. 843 : 

A. I. R. 1920 Cal. 635. 
Ss. 22, 24— Charge— Framing of. 

A charge can be framed against an accused 
prosecuted under the Criminal Tribes Act on 
ids mere statement before a Magistrate if it 
shows that he has no real defence, and he 
can be convicted under S. 22 if not under 
S. 21. of the Act. Janu Dhar v. Emperor. 

17 Cr, L.J. 70 ! 
32 I. C. 662 : A. I. R. 1916 All. 298. 

Ss. 22, 24— Defeet in procedure — Effect 

of. 

An accused was convicted under the Criminal 
Tribes Act without framing nny charge and 
williout being given an opportunity for cross- 
examining the prosecution witnesses and with- 
out nny evidence that he was a registered 
member of the criminal tribe ; Held, that the 
nccuscd was prejudiced and his trial was bad 
! in law. Janu Bhar v. Emperor. 

17 Cr. L. J. 70 : 
32 I. C. 662 : A. I. R. 1916 All. 298. 

S. 22 (2) {a)—Riilcs framed by Local 

Government, R. S (n) — ‘ Change of residence,' 
meaning of — Neglect to notify absence from resU 
dcncc— Offence. 

Accused, a member of a criminal tribe, who 
I was registered while he was in jail, went after 
! his release to a village which was not within 
the jurisdiction of the Police station within 
the limits of which he resided and stayed there 
for otic or two days ; Held, (1) that a stay 
for such a short period could not be considered 
ns a change of residence within the meaning of 
11. 8 (n) of the rules framed hy the Local Gov- 
ernment for the purposes of the Criminal Tribes 
Act, (2) that the accused was guilty of neglect 
to nolifj’ the onicer-in-charge of the Police 
station, witliin the limits of which he rasided, 
his absence from that residence. Girdhari Pasi 
v. Emperor. 19 Cr. L. J. 689 (a) : 

46 I. C. 145 : 16 A. L. J. 510 : 
A. I. R. 1918 All. 387. 

S. 22 (2) {b)— Notifying residence — 

Refusal of— Effect of— Failure to report change of 
residence— Previous conviction, form of. 

The failure by a member of a criminal tribe 
nolidcd under S. 10, Criminal Tribes Act, to 
report himself and to give information of his 
residence or intended change of residence, 
renders him liable to conviction under S. 22 (2) 
of the .^ct; if he has been previously convicted, 
he is liable to conviction under S. 22 (2) {b) 
of the Act. Emperor v. Dhagclu Dom. 

21 Cr. L. 3. 434 ; 
56 I. C. 226 : A. I. R. 1920 All. 53. 

S. 23. 

S. 23 refers only to convictions for offences 
specified in Sch. I, and docs not apply to a 
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interpretation should not be put on it. Karu- 
nakara Menon v. Dr. T. M, Nair. 

15 Cr.L.J. 566: 
24 I. C. 974 : A. I. R. 1914 Mad. 281. 


Libel — Defamalory matter appearing to 

apply to class if shown to be directly applicable 
to one individual of that class, such person can 
maintain action for defamation. 

A defamatory matter may appear only to 
apply to a class of individuals, yet of the des- 
criptions in such matter are capable of being, 
by innuendo, shown to be directly applicable 
to any one individual of that class, an action 
may be maintained fay such individual in 
respect of the publication of such matter. If, 
therefore, it is clear, the libel designates the 
plaintiff in such a way as to let those who 
know him understand that he was the person 
meant, it is not necessary that all the world 
should understand the libel, it is sufficient if 
those who know him can make out that he is 
the person meant. Ahmcdali v. Emperor. 

39 Cr. L. J. 518 : 

175 I. C. 9 : 10 R. S. 274 : 

A. I. R. 1938 Sind 88. 


Prosecution for —No prosecution lies for, 

in respect of answers given by a parly to ques- 
tions asked by Court. 

It is contrary to public policy that a person 
bound to state the truth in answer to questions 
put to him by a Court should be liable to be 
prosecuted for defamation in respect of answers 
so given, though untrue and not given in good 
faith, in re: Alraja Naidu. 6 Cr. L. J. 130 : 

I. L. R. 30 Mad. 222. 


—Publication of rumour by newspaper — 

— Editor —Offence. 

The publication of a defamatory rumour 
is actionable as if the statement were pub- 
lished without qualification. Malicious publi- 
cation in the sense of active ill-will against 
the person defamed is not a necessary con- 
stituent of the offence of defamation, in both 
civil and criminal cases of defamation, the 
whole conduct of the defendant or accused 
from the time of publishing the libel to the 
verdict or sentence has to be taken into 
account in asse.ssing damages or imposing 
punisliment. Muhammad Nazir v. Emperor. 

30 Cr. L. J. 766 : 

117 I. C. 355 : 26 A. L. J. 509 : 

I. R. 1929 All. 707 : A. I. R, 1928 All. 321. 


S. 562 (1), Cr. P. C.— Scope of. 

S. 562 (1), Cr. P. C. does not apply to offence 
of defamation. Babulal v. Tundilal. 

33 Cr. L. J. 835 : 
139 I. C. 401 : 28 N. L. R. 106 : 
I. R. 1932 Nag. 112 : A. I. R. 1932 Nag. 97. 

DEFENCE EVroENCE 


^IShl of accused— Time for praducins 

grant of. ■ 

\yhere a large number of witnesses are exa- 
mined for the prosecution, the accused is 
entitled to a reasonable interval for consider- 
ing what evidence he should produce by wav 
of rebuttal. A demand of two days’ time for 


DEFENCE OF INDIA ACT, 1915 

this purpose is not unreasonable. Rameshwar 
Dusadh v. Emperor. 21 Cr. L. J. 321 ibl • 

55 I. C. 593:l P. L. T.M^ 
A. I. R. 1920 Pat. 25. 

DEFENCE OF INDIA ACT, 1915 

R. 20 —Scope of. 

The words of R. 20, Defence of India Act, 
must be read as if they contained after the 
words ‘ District Magistrate ’ the words ‘ Acting 
District Magistrate or Magistrate executing the 
functions of a District Magistrate.’ The rules 
under a power conferred by a section should be 
read as a part of the section. In re : Kanda- 
sami Pillai. 20 Cr. L. T. 129 : 

49 I. C. 16 : 1918 M. W. N. 856 ; 

35 M. L. J. 736 : 24 M. L. T. 505 ; 

42 Mad. 69 : A. I. R. 1919 Mad. 24. 

Ss. I, Sub-s. (3), 2— Scope of —“Eesl o/ 

the Act ”, meaning of — Rules framed: under 
S. 2, whether part of section— Notification 
applying rules to a Province whether necessary 
— Rules framed under Act, rr. 20, 30— Offences, 
trial of, in Provinces to which Ss. 3 to 11 not 
extended — Forum. 

The words ‘ the rest of the Act ’ in Section I, 
Sub-s. (3) of the Defence of India Act refer 
to the subsequent sections of the Act, and 
not to the rules to be framed under S. 2, 
which are to have effegt at once and as if 
enacted in the Act. The rules should not be 
read as forming an addition to the Act, but 
as part of the section itself. Offences created 
by the rules framed under S. 2, in pro- 
vinces to which Ss. 3 to 11 of the_ Act 
are not extended, are triable by the ordinary 
tribunals indicated by S. 29, Cr. P. C. In re : 
Kandasamy Pillai. 20 Cr. L. J. 129 : 

49 I. C. 16 : 1918 M. W. N. 856 ; 

35 M. L. J. 736 ; 24 M. L. T. 505 : 

42 Mad. 69 : A. I. R. 1919 Mad. 24. 

S. 2 — Rules f ramed under Act, rr 23, 29, 

Cr. P. C.— Procedure— Ss. 191, 200— Dissuad- 
ing or attempting to dissuade person from 
entering military service — Cognizance of offence. 
M, a tenant of the accused, was recruited 
in the army and received a certain sum in 
advance. About a month afterwards the 
accused brought a suit against M for arrears 
of rent. M appeared before the District 
Magistrate and made a statement which was 
neither made on oath nor signed. The District 
Magistrate, thereupon, directed warrams 
without bail to issue for the arrest of the 
accused and took up the case himself. Ihe 
accused were charged with having contravened 
rule 23 of the rules framed under the Defence ol 
India Act and were convicted and sentenced 
under r. 29 ; Held, (1) that the proceedings 
in the Court of the District Magistrate were 
irregular in their initiation, inasmuch as the 
Magistrate, ' if he conceived himself ty 
taking cognizance of the offence upon infor- 
mation received from M within the naeaning 
of S. 190 (c), Cr. P. C., was bound to offer the 
accused the option of being tried by another 
Court as provided by S. 191 : (2) that the facts 
alleged in the charge having occurred after 
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CRIMINAL TRIBES (AMENDMENT) ACT 
(VI OF 1924) 

lions nrc under Ss. 457 and 480 or S. 411, Penal 
Code, his sentence cannot be enhanced under 
S. 23 (1) (b), Criminal Tribes Act, inasmuch as, 
of these sections only S. 457 appears in Sch. I 
to the Criminal Tribes Act and the view most 
favourable to the accused has to be taken and 
it has to be assumed that the previous con- 
victions were under S. 411, Penal Code. In rc : 
Singali Peddn Gmigkgadtt. 28 Cr. L. J. 944 : 
105 I. C. 464 : A. I. R. 1927 Mad. 973. 

S. 26 (2) — OcnipicT of land, duly of, 

on aTTival of ntdiibcr of criminal tribe. 

S. 20 (2) of the Criminal Tribes Act makes it 
oblipatory on every occupier of land to coni- 
municalc the arrival on his land of any member 
of a criminal tribe to the nearest Police station, 
but a reasonable time must be allowed for the 
piving of such information. Ilnjain Singh v. 
Emperor. 18 Cr. L. J. 616 : 

39 I. C. 984 : A. I. R. 1917 All. 143. 

CRIMINAL TRIBES (AMENDMENT) 
ACT (\T OF 1924) 

Cancctlalian of order of release on j 

probation, i 

The Criminal Tribes Scltlenjcnl O/liccr has | 
power to cancel an order releasing on irrobalion j 
of pood conduct a registered member of a i 
criminal tribe, Matbari Laxman v. Emperor. I 

28 Cr. L. J. 394 : 
100 I. C. 1050 : 29 Bom. L, R. 186 : 
51 Bom. 409: A. I. R. 1927 Bom. 159. 

S. 3 — Discretion of TajcoI Government. 

The mailer is one entirely within the discre- 
tion of the I/)cal Government. Ilidcshi Hfinn 
v. Emperor. 34 Cr. L. J. 346 : 

1421. C. 298 : 13 P. L. T. 119 : 
I. U. 1933 P.at. 138 : A. I, R. 1932 Pat. 155. 
S. 3 — Jlevision. 

Order refusing to remove names of certain 
persons from register of criminal tribes is not 
a judicial order — High Court cannot interfere 
with order, Jlideshi Mian v. Emperor. 

34 Cr. L. J. 346 : 


CRIMINAL TRIBES (AMENDMENT) ACT 
(VI OF 1924) 

order, special sanction of the Local Government 
under S. 10 of the Criminal Tribes Act is not 
necessary for ordering such jrerson to return to 
his settlement. Malhari Laxman v. Emperor, 

28 Cr. L. J. 394 : 
100 I. C. 1050 ; 29 Bom. L, R. 186 : 
51 Bom. 409 : A. I. R. 1927 Bom. 159. 

Ss. 20, 2?.— Notifying Tcsidcncc— Regis- 
tered member of criminal Iribcs—Omission to re- 
port arrival and departure— -Nature of offence — 
Legality of summary trial— Duty of Magistrate to 
specify exact nature of offence charged. 

Omission by a registered member of a criminal 
tribe to notify immediately after arrival at, 
and departure from, any place ns required by 
Cl. (6) of division (c) of r. 8 of the Rules 
framed by the U. P. Government under S. 20, 
Criminal Tribes Act, is an offence punishable 
i with the maximum sentence of six months’ 
j rigorous imprisonment and is, therefore, triable 
I .summarilv under S. 2G0, Cr. P. C. Emperor v. 

‘ Bihari Bhar. 30 Cr. L. J. 214 (b) : 

113 I. C. 730 : 50 AH. 718 : 
I. R. 1929 AH. 206 ; 
A. I. R. 1928 All. 719. 

S. 22. 

Where the accused arc absent from their 
residence though not from their place of resi- 
dence, namely the district within svhich they 
nrc confined, they are guilty of an offence 
tinder S. 22 of the Act. Emperor v. Mokhi. 

35 Cr. L. J. 1303 : 
151 I. C. 359 (b) : 1934 A. L. J. 843 ; 
3 A. W. R. 798 : 7 R. A. 158 (2) : 

A. I. R. 1934 All. 767. 

S. 22— Duty of Court. 

In a prosecution under S. 22, Criminal Tribes 
Act, Magistrate should specify clearly the 
c.xnet offence with which, and the appropriate 
clause of the section under which tlic accused 
is charged. Emperor v. Bihari Bhar. 

30 Cr. L. J. 214 (b) : 
113 I. C. 730:50 All. 718 : 
I. R. 1929 All. 206 : A. 1. R. 1928 All. 719. 

S. 23. 


1421. C. 298 ; 13 P. L. T. 119 : 

I. R. 1934 Pat. 138 ; 
A. I. R. 1932 P.at. 155. 

Ss, 3, 23 (1) (b) — Three convictions, 

xvliethcr should be. convictions after becoming 
member of Criminal Tribes, 

It matters not whether the three convictions 
required before S. 20 (1) (6), Criminal Tribes 
Act, came into operation, were recorded before 
or after the date of notification of the criminal 
tribe, P'or if the accused being a member of 
a criminal tribe has been convicted of schedul- 
ed offences before he has become a member 
of a criminal tribe, nevertheless these previous 
convictions must be counied against him. 
Pandhi Farid v. Emperor. 37 Cr. L. J, 948 : 

164 1. C, 95 : 30 S. L. R. 100 : 
9 R. S. 41 : A. I. R. 1936 Sind 91. 

S. 16 — Return to settlement. 

Where a Settlement Officer cancels such nn 


Conduct of accused, member of criminal 
tribe, after committing offence affords extenua- 
tion in the mailer of punishment — Sentence 
reduced. BUagxodn Din v. Emperor. 

35 Cr. L. J. 53 : 

146 I. C. 479 : 10 O. W. N. 991 : 

6 R. C. 135 : A. I. R. 1933 Oudh 429. 


S. 23. 


S. 28 fixes only a minimum sentence. Bhag- 
xoan Din v. Emperor. 35 Cr. L. J. 53 : 

146 I. C. 479 : 10 O. W. N. 991 : 
6 R. C. 135 : A. I. R. 1933 Oudh 429. 


S, 23— hUerpretation. 

The words " any other such offence ” used 
n the section mean one of those offences mcn- 
ioned in the Schedule. Emperor v. Behari. 

39 Cr. L. J. 1002 
178 1. C. 95 : 11 R. O. 90 (2) 
1938 O. L. R. 464 : 1938 O. W. N. 1053 
A. I. R. 1939 Oudh 16 
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of India Ordinance unless the two qualities 
of rice were proved to be similar. Mahomed 
Ali Walijee v. Emperor. 41 Cr. L. J. 737 : 

189 I. C. 402 : 13 R. B. 77 : 
A. I. R. 1940 Bom. 254. 

DEFENCE OF INDIA RULES, 1915 

R. 25 (1), (2) — Challan by Police Officer 

— "N on-cognizable offence— District Magistrate 
directing Superintendent of Police to take action 
— Challan made by Subordinate Police Officer on 
authorisation of Superintendent of Police — 
Challan, xohether can be treated as complaint. 

Where a District Magistrate in pursuance of 
authority conferred by a Government Notifica- 
tion, authorises a Superintendent of Police to 
take action against a person for an offence 
under r. 25 (1), Defence of India Rule, of which 
offence the Police are not authorised to take 
cognisance, and on the authorisation of the 
Superintendent of Police, a Subordinate Oflicer 
makes a challan, the challan may be treated as 
a complaint. Khushal Singh v. Emperor. \ 

23 Cr. L. J. 385 : 
67 I. C. 337 ; 2 L. L. J. 707 : 
86 P. L. R. 1922 : A. I. R. 1921 Lah. 345. 

DEFENCE OF INDIA RULES, 1939 

R. 38 (5)— Duty of Court —Consideration 

in passing sentence under R, 3S (5). 

In awarding sentences in cases falling under 
r. 88 (1) (a) and R. 34 (0) (e). Defence of India 
Rules, the Magistrate should not take into 
consideration the evidence led for the prosecu- 
tion against the aecused’s character. Where 
in a case the accused is an educated person 
and knows that his speech would cause a great 
deal of mischief, the Court in such a case, has 
not to see the effect on the mind of the. people, 
but is concerned with the construction of the 
speech. Chandra Bhan Sarnn Singh v. King- 
Emperor. 41 Cr. L. J. 927 ; 

190 I. C. 497 : 1940 O. W. N. 867 : 
1940 O. L. R. 593 : 13 R. 0. 161 : 
A. I. R. 1940 Oudh 417. 

^Rr. 38 (5), 38 (1) (a), 34 (2) (e)— 

Speech of accused held contravened R. 38 (7) (a) 
can also fell under R. 34 (G) (e) -R. 129 (4) held 
did not apply. 

The speech of the accused contravened the 
provisions of Cl. (n) of Sub-cl. (1) of r. 38, 
Defence of India Rules. The accused by his 
speech intended to inflame the feelings and 
excite the state of mind of the people who were 
present at the meeting, that the speech also 
fell within the purview of Cl. (e) of Sub-cl. (6) 
of R. 34 : Held, also that r. 129 (4) had no 
application whatsoever to the case. Chandra 
Bhan Saran Singh v. King. Emperor. 

41 Cr. L. J. 927 : 
190 I. C. 497 : 1940 O. W. N. 817 : 
1940 O. L. R. 593 : 13 R. 0. 161 : 

A. I. R. 1940 Oudh 417. 

DEFENCE WITNESS 

See also Criminal Trial. 


DEKHAN AGRICULTURISTS’ RELIEF 
ACT (XVII OF 1879} 

Ss. 2 (4;, 64—“ Money ” whether in- 

eludes cattle— Creditor receiving bullocks from 
agriculturists— Duty to give receipt. 

Money as defined in S. 2 (4), Dekhan Agricul- 
turists’ Relief Act, includes cattle, and a 
creditor purchasing bullocks from, an agri- 
culturist is bound to give a receipt as required 
by S. 64 of the Act. Emperor v. Govinda Bc^aji 
Bobde. 16 Cr. L. J. 114 : 

27 I. C. 178 : 16 Bom. L. R. 683 : 

A. I. R. 1914 Bom. 124. 

DEPOSITION OF WITNESSES 

j See also Evidence Act, 1872, S. 33. 

Deposition of witness not recorded in 

accordance with law— Conviction for perjury un- 
sustainable. 

To sustain a conviction for perjury, the de- 
position of the witness should be taken pro- 
perly in accordance with law. Where after 
the evidence of a witness had been recorded, 
his deposition was read to him by the Court 
Clerk in a place where neither the Judge nor 
the Vakils were present : Held, that the deposi- 
tion, not being properly taken in accordance 
with law, could not be admitted in evidence 
and the assignment of perjury could not be 
based upon it. Kamalchinathan Chelly v. Em- 
peror. 2 Cr. L. J. 756 : 

I. L. R. 28 Mad. 308. 

DESERTION 

See also Penal Code, 1860, S. 408. 

DETECTIVE 

See Accomplice. 

DIRECTION TO PROSECUTE 

See also Cr. P. C., 1898, S. 195, Cl. (4). 

DISCHARGE 

See also (i) Cr. P. C., 1898, S. 253. 

(ii) Sec Criminal trial. 

DISCHARGE OF ACCUSED 

See also Cr. P. C., 1898, Ss. 403, 437. 

Revival of case by same Magistrate, if 

legal— Magistrate hearing case partly —Discharge 
of accused by another Magistrate for non-at tend- 
ance of remaining prosecution witnesses 
Criminal Procedure Code, Ss. 253, 339. 

A Magistrate who discharges an accused 
person may, on application made to him, 
revive the case. A Bench of Magistrates exa- 
mined three witnesses for the prosecution. 
On the next day fixed for hearing, the Sub- 
Divisional Magistrate withdrew the case to 
his own file and discharged the accused under 
S. 253, Cr. P. C., as “no evidence is produced:” 
Held, that the case must be sent back so 
that it may be heard with reference to the 
evidence already on the record. Amodini 
Dassec V. Darson Ghose. 13 Cr. L. J. 120 ; 

13 I. C. 776 : 38 Cal. 828. 



8569 


3570 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


CULPABLE HOMICIDE 
Cross-examination — Limit of lime for. 

It is illegal to fix an arbitrary limit of 
time for the cross-examination of witness by 
accused. Emperor v. Asir-ud-Din Sarkar. 

22 Cr L. J. 524 : 
62 I. C. 412:34 C. L.J. 172: 
A. I. R. 1921 Cal. 118. 

Object of. 

The object of cross-examination is not to 
produce startling effects but to elicit facts 
which will support the theory intended to 
be put forward. If the facts are clearly on 
record, the skilful cross-examiner knows 
when not to make an unskilful use of the 
right of cross-examination. Bazlar Itahaman 
V. Emperor, 30 Cr. L. J. 494 : 

115 I. C. 561 : 48 C. L. J. 307 : 
33 C. W. N. 136 : 1. R. 1929 Cal. 385 : 

A. I. R. 1929 Cal. 1. 

Froscctition Toilncsscs — Right of accused 

to cross-examine. 

An accused person is entitled to ask before 
the case for tlie prosecution is absolutely 
closed, and all the witnesses but one had 
been examined, to have the witnesses for 
the prosecution cross-examined. Fazar AH v. 
MazJiaruUah. 13 Cr. L. J. 688 : 

161. C. 336 ; 16C. L. J. 45. 

Questions, disallowance of~Rcasons to 

be recorded. 

Where in cross-examining a witness for the 
prosecution, questions arc disallowed by the 
Court on the ground of irrelevancy or on 
other grounds, the evidence should show 
what the questions arc and the reason for 
disallowing them. Rameshwar Diisadh v. 
Emperor. 21 Cr. L. J. 321 (b) : 

55 I. C. 593 : 1 P. L. T. 632 : 
A. I. R. 1920 Pat. 25. 

CULPABLE HOMICIDE. 

See also Penal Code, 1800, Ss. 209, 800, 
304. 

Sentence for — Wife detected in act of 

adultery and killed— Sentence, 

Wife-murder is so common an offence in Sind 
that deterrent sentences should be passed in 
all such cases, even where the liusband has 
killed his wife in the provocation that he 
detected her in the act of committing adul- 
tery. Emperor v. Kadir Bux. 

13 Cr. L. J. 535 : 
IS I. C. 807 ; 5 S. L. R. 256. 

What constitutes— Tivo persons assault- 
ing each other — Others joining fight — Death of 
one person from injuries received — Absence of 
reliable evidence to prove who was the real 
assailant — Penal Cade {Act XLV of 1S60), 
Ss. IGO, 301. 

Where L and M met and after abuse came 
to blows and each struck the other down while 
others had also joined the fight and M died 
of the injuries received but there was no 
reliable evidence that L alone was the 
assailant : Held, that L could not be convicted 
under S. 804, Part 2, Penal Code, and that no 


DACOITY 

offence beyond an affray under S. ICO, Penal 
Code, had been committed. Langar v. Em- 
P^ror. 13 Cr. L. J. 718 : 

16 I. C. 526 : 32 P. W. R. 1912 Cr. 

What constitutes, not amounting to 

murder— Evidence insufficient- Charge of grievous 
hurt. 

Where in the course of a riot the accused who 
were armed with sticks gave blows, one of 
which fell on the temple of the deceased, in 
consequence of which he died four days after i 
Held, that the accused did not intend to cause 
death but only grievous hurt. Paitam Aslhony 
V. Emperor. 12 Cr. L. J. 528 : 

12 I. C. 296 : (1911) 2 M. W. N. 188. 

CUSTODY 

Sec also (t) Evidence Act, 1872, S. 27. 

(«) Penal Code, 1800, S. 225-B. 

CUSTODY OF WARD 

See also Cr. P. C., S. 100. 

CUSTODY OF WIFE 

Sec also Cr. P. C., 1898, S. 100. 

CUSTOM 

Karens — Marriage — Match-making — 

Cock and hen eating — Buddhist Law. 

The Nat-worshipping Karens have peculiar 
marriage ceremonies of their own. A match- 
maker brings the parties together, the man 
goes to the woman’s house if the parties were 
not married before ; but the woman may go 
to the man’s house if he is a widower. A cock 
and hen eating would apparently complete 
the ceremony but if the parties 'profess Bud- 
dhism, though Karens, they may marry accord- 
ing to Buddhist Law. Mg Saw Tu v. Ma Sa 
Ma. 15 Cr. L. J. 590 : 

25 I. C. 342 : A. I. R. 1914 L. Bur. 10. 

Marriage — Rathi Rajputs of Kangra 

Dfs/rid— Janjharara marriage, whether valid. 
Among Rathi Rajputs of the Kangra District, 
a janjharara marriage is valid. Gobindu v. 
Emperor. 20 Cr. L. J. 554 : 

51 1. C. 842 : 10 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 199. 

D 

DACOITY 

Sec also Penal Code, 18G0, Ss. 391, 395, 
890. 

Conclusive evidence — Production of 

stolen article-other coidence doubtful. 

The mere fact that a person accused of dacoity 
made a statement before several witnesses 
for the prosecution incriminating himself and 
produced in their presence some of the stolen 
articles is not convincing or conclusive ot 
his guilt. Fatla v. Emperor. 

14 Cr. L. J. 601 : 
21 1. C. 473 : 31 P. W. R. 1913 Cr. : 

314 P. L. R. 1913. 
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DISTRICT REGISTRAR 


DOCUMENT 


cannot limit or control the plain words of the 
section which are “ no place shall be used 
for any one or more of the purposes ” speci- 
fied in the section unless licensed. Public Pro- 
secutor V. Mayandi Kotian. 5 Cr. L. J. 189 ; 

2 M. L. T. 54 : 30 Mad. 220 : 

17 M. L. J. 371. 

S. 191. 

See also District Municipalities Act, 
S. 197. 

S. 191 (2) — Licence— Selling meal in a 

market. 

Under S. 191 (2), District Municipalities Act, 
a special licence from the Municipal Chairman 
is required for the selling of meat in a market. 
The Public Prosecutor v. Savan Rowlhen. 

1 Cr. L. J. 438 : 
3 L. D. R. 3. 

Ss. 197, 191 — ‘ Market,' use of — Market, 

definition of— Use of, as market, what amounts to. 

Private property is used as a market when 
it is used as a public place for buying 
and selling. Where a private market had 
been ordered to be closed, a person using 
the place for selling fish and flesh after a 
licence had been refused, is guilty of an 
offence under S. 197, Madras District 
Municipalities Act, or at any rate, of an 
offence under S. 191. Abu Bakar v. The 
Municipality of Negapalam. 3 Cr. L. J. 458 : 

I. L. R. 29 Mad. 185. 

DISTRICT POLICE ACT (BOMBAY). 

Ss. 3 (1), 29 (1), (3) — ‘ Punishment ' — 

Scope of— Inspector of Police, whether comes 
under “ subordinate ranks ” as defined in amend- 
ed S. 3 {!), Bombay District Police Act {IV of 
1890). 

By reason of the definition of “ subordinate 
ranks ” added by the Government of India 
(Adaptation of Indian Laws) Order, 1937, 
to S. 3, Bombay District Police Act, an 
inspector of Police is included within that 
term. Under S. 10 of the Act, his appoint- 
ment is to be made by the Inspector- 
General and his suspension, reduction or 
dismissal is governed by the provisions of 
S. 29, which, by virtue of S. 243, Government 
of India Act, must control and regulate 
the conditions of his service, because although 
S. 29 does not make special reference to 
suspension, reduction or removal, S. 29 (1) 
when read with S. 29 (3) makes it clear 

that the word ‘ punishment ’ in S. 29 (3) 
includes power to suspend, reduce or remove. 
Under S. 29 (3) it is the Inspector-General 
or the Deputy Inspector-General who is to 
suspend an Inspector. Niaz Muhammad 
Baksh V. Emperor. 40 Cr. L. J. 695 : 

182 I. C. 513 : 12 R. S. 18 : 1939 Kar. 652 : 

A. I. R. 1939 Sind 148. 

DISTRICT REGISTRAR. 


Disirict B^islrar not Subordinate 
Court, powers to interfere u 
order of District Registrar. ^ 


A District Registrar is not a Court 


subordinate to the High Court on the Civil, 
Criminal or Revenue side. The High Court 
has no power to interfere with an order of 
the District Registrar impounding a docu- 
ment and calling upon a person to show 
cause why he should not be prosecuted for 
forgery. Udit Narain Dube v. Emperor. 

14 Cr. L. J. 144 : 
18 I. C. 896 : 11 A. L. J; 55 : 35 All. 109. 

DIVORCE ACT, 1869. 

S. 3. 

Mere casual or temporary visits do not 

constitute ‘ residence '. Carol v. Carol. 

144 I. C. 136 ; 1933 A. L. J. 8 : 
I. R. 1933 All. 385 ; A. I. R. 1933 All. 39. 

S. 3 (1) — Jurisdiction — 'Residence ' — 

Intention, if material — Casual or temporary 
visits, if constitute residence. 

In determining the question of jurisdiction 
to entertain a petition for divorce, intention 
has nothing whatever to do with the question 
of residence. Whether or not a person 
resides in a particular district is a question 
of fact and depends in each case upon the 
evidence. Mere casual or temporary visits do 
not constitute ‘residence’ within the meaning of 
the Divorce Act. Mr. J. W. Carol v. Mrs. J. W. 
Carol. 144 I. G. 136 : 

1933 A. L. J. 8 : 1. R. 1933 AU. 385 : 

A. I. R. 1933 All. 39. 


S. 10. 

Marriage with another woman with adultery 
is valid ground for dissolution of marriage. 
Gladys Seinapaiti v. Seinapatti. 

136 1. G. 262 • 
33 P. L. R. 339 : 1. R. 1932 Lah. 214 : 

A. I. R. 1932 Lah. 116. 

S. 61— Scope of— Right to present divorce 

petition, whether precludes prosecution of 
adulterer — Penal Code {Act XLV of 1860), 
S. 497. 


S. 61, Divorce Act, merely precludes a civil 
suit for damages by a husband against an 
adulterer. It does not forbid the Crown to 
prosecute and punish an alleged adulterer 
under S. 497. Penal Code, when moved 
to do so by an injured husband, 
who is entitled to relief under the 
Divorce Act. F. Bwye v. Kirk. . 

29Cr.L.'J.382; 

108 I. C. 381 : 10 L. L. J. 250 : 

A. I. R. 1928 Lah. SO. 


DOCUMENT 

Proof of. . • , 

The fact that a statement. . is made in a 
private document is not by itself proof of 
its truth or any more admissible - to prove 
the truth of the matter stated than an oral 
statement by the same person would _ be. 
A document does . not prove itself, - nor is an 
unproved signature proof of its having been 
written by the person whose signature it pur- 
ports to bear. Barindra Kumar v. Emperor. 

11 Cr. L. J. 453: 
7 I. C. 359 : 37 Cal. 467- 
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document means, unless such a witness is an 
expert under the Evidence Act. It is for the 
Court to ascertain what the document means, 
though no doubt a witness may suggest methods 
by whicli an intelligent meaning can be given 
to the instrument. Emperor v. Nathalal Van- 
niali. 40 Cr. L. J. 891 ; 

184 I. C. 252 : 41 Bom. L.R. 548 ; 

I. L. R. 1939 Bom. 434 : 12 R. B. 155 : 

A. I. R. 1939 Bom. 339. 

Mode of proof, objeefion to —Must be 

taken token deed is sought to be put in cvidenec. 

Objection relating to the mode of proof only 
should be raised when the prosecution seeks 
to put the document into evidence and where 
it is raised at a later stage, it does not deserve 
serious consideration. Kali Jibnn Bhattaeharjec 
v. Emperor. 37 Cr. L. J. 775 : 

1631. C. 41 ; 63 C. L. J. 232: 
8 R. C. 714 : 63 Cal. 1053 : 

A. I. R. 1936 Cal. 316. 

DEFAMATION 

Sec also (i) Criminal trial. 

(ti) Evidence Act, 1872, S. 32. 
(Hi) Government of India Act, 
1019, S. 72.D (7). 

(lu) Penal Code, 1800, Ss. 211, 
499, 499 Exc. (9) ill. (a). 

Absolute privilege. 

A person giving evidence in a Court of Law is 
not entitled to an nbsoultc privilege in respect 
of the statements which he makes, and con- 
sequently, he is not immune from a complaint 
of defamation by reason of words uttered on 
oath in the witness-box. It cannot be held 
that in the case of a person who alleges tlmt 
he has been defamed and has not been a party 
to the proceedings at all, cannot move a 
Magistrate to entertain a complaint in respect 
of defamation without moving the Court in 
which the statement was made to make a 
complaint under S. 195, Cr. P. C,, in rc.spcct of 
perjury committed before it. Chotclal v. 
Pkulehand. 38 Cr. L- J. 775 : 

169 I. C, 429 : 20 N. L. J. 33 : 

10 R. N. 1 : 1. L. R. 1937 Nag. 425 : 

A. I. R. 1937 Nag. 138. 

Burden of proof — Publication must 

be proved by prosecution. 

In a defamation case, it is incumbent on the 
prosecution to prove aOirmativcly that the 
accused published the libel complained of, 
as this is one of the essential facts necessary 
to establish the guilt of the accused. Jeremiah 
v.Vas. 12 Cr, L, J. 585 ; 

12 I. C. 961 : 10 M. L. T. 506 ; 

(1911) 2 M. W. N. 576 : 29 M. L. J. 73. 

Complaint for — Person making defama- 
tory statement in course of judicial proceedings 
— Liability for prosecution. 

The statements made by accused in judicial 
proceedings arc not absolutely privileged. A 
person making a defamatory statement in n 
judicial proceedings is liable to prosecution for 
defamation. In tlie matter of defamation, the 
Magistrate has no power to say that a person 


DEFAMATION 

should be prosecuted for defamation because 
he has made a defamatory statement. A party 
who has been defamed, has not to take the 
sanction of the Court where the defamatory 
statement was made, before starting a prosecu- 
tion for defamation. Mohammad Jsa v. Nazim 
Husain. 41 Cr. L. J. 660 : 

188 I. C. 699 ; 1940 A. L. J. 79 ; 

I. L. R. 1940 All. 314 : 13 R. A. 72 : 

A. I. R. 1940 All. 246. 

Duty of Magistrate — Complaint defective 

— Duly of Magistrate to enquire from complainant 
further facts — Arguments of counsel — Practice. 

A Police oilicer is guilty of defamation it he 
maliciously makes to his superior oilicer a defa- 
matory report against any person unless he can 
show that he is protected by some special 
statutory privilege. No such privilege is creat- 
ed by the Legislature in favour of Police 
olTicers. It is the duty of the Magistrate 
hearing the complaint to explain the procedure 
to the complainant, and in view of that expla- 
nation, to call upon him to state precisely what 
the charge is. Abdur Kazak v. Gouri Nath. 

11 Cr. L. J. 205 : 

5 I. C. 714 : 4 P. W. R. 1910 Cr. 

Duly of Court. 

When the facts brought to notice do not 
amount to an offence, or where, whether the 
facts amount to an offence or not, it is obvious 
that the person charged is not the person 
responsible, it is no part of the Court’s duty 
to examine the complainant as to whether there 
are not other facts or circumstances, not 
brought to notice in the complaint, in respect 
of which he can take criminal proceedings 
against the accused. This is specially so where 
the complainant had the benefit of competent 
legal assistance. Abdur Razakv Gauri Nath. 

11 Cr. L.J. 205 ; 

5 I. C. 714 : 4 P. W. R. 1910 Cr. 

Imputation in election contest, effect of 

— Accused issuing poster against rival Barrister 
saying that holloioness of his capacity as Barrister 
is exposed. 

In the course of an election contest, the 
accused issued and published a poster against 
his rival candidate, a Barristcr-at-Law which 
contained the words : “The hollowness of 
Mr. — ’s capacity as a Barrister has been ex- 
posed Held, that these words meant that 
the unsoundness of the rival’s knowledge or 
capacity as a Barrister had been exposed and 
the imputation undoubtedly was calculated to 
lower in the estimation of others the intellec- 
tual qualities and the aptitude for his profes- 
sion ns a Barrister in him. Panna Lai v. Empe- 
ror 37 Cr. L. J. 1033 ; 

164 I. C. 809 : 9 R. L. 164 ; 

A. I. R. 1936 Lah. 294. 

Interpretation— Naospaper article ambi- 
guous. 

Where a newspaper article is ambiguous and 
capable of an interpretation making it both de- 
famatory and innocent, it should be interpreted 
in favour of the accused and the more sinister 
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DYING DECLARATION 


the statement, what the deceased said. If 
the statement was taken down in writing by 
the witness or by some one in presence of 
the witness, the witness would be entitled to 
refresh his memory by referring to it ; 
otherwise the writing itself is not relevant 
unless it is in the nature of a deposition 
taken in the presence of the accused. Where 
the deceased dictated his statement and it 
was taken down and he signed the writing 
after being satisfied as to its accuracy, such 
writing may be regarded as a statement 
of the deceased in writing and would 
be admissible under S. 32, Evidence Act. 
Public ProseculOT v. Bala Nagi Reddi. 

13 Cr. L. J. 468 : 
15 I. C. 308 11 M. L. T. 214 t 
1912 M. W. N. 405: 
22 M. L. J. 453. 

Duly of Magistrate while recording such 

deposition. 

An injured man who is waiting to be operat- 
ed on, should not be subjected to anything 
like a third degree cross-examination by the 
Magistrate who records his dying deposition, 
but the Magistrate should not content himself 
with merely recording the statement made by 
the injured man, he should ask him such 
simple questions as may occur to his mind 
in order that the dying deposition may be 
an account of some value. The King v. Kaung 
Po Thi. 39 Cr. L. J. 771 ; 

176 I. C. 683 : 11 R. Rang. 72 ; 
A. I. R. 1938 Rang. 282. 

Magistrate taking dying deposition 

should not record evidence in committal Court. 

It is wrong for a Magistrate who lakes the 
dying deposition to record the evidence in the 
committal Court. It means that the accused 
is in that Court precluded from questioning 
the Magistrate as to what happened when the 
dying deposition was taken. Nga Chit So v. 
The King. 39 Cr. L. J. 117 : 

172 I. C. 197 : 10 R. Rang. 233 ; 

A. I. R. 1937 Rang. 467. 

Method of proof— Record made in ab- 
sence of accused. 

Where a dying declaration is recorded in the 
absence of the accused, by a Magistrate who 
has since died, the writing made by tlie latter 
cannot be admitted to prove the declaration; 
it must be proved in the ordinary way by a 
person who heard it made, and if he swears 
that the written statement correctly reproduces 
the words used by the deceased, and was read 
over to the deceased who admitted its correct- 
ness, this is sufTicient to prove that the 
deceased did use the words contained in that 
statement. Emperor v. Balaram Das. 

24 Cr. L. J. 221 ; 

71 1. C. 685 ; 49 Cal. 358 ; 

A. I. R. 1922 Cal. 382 (b). 

Mode of recording. 


The recording of a dying declaration wh 
^ay subsequently be produced as evidci 
^ grave and solemn proce 

mg. Unauthorized persons should not be p 


mitted to crowd round when the declaration 
is being made. It is the bounden duty of the 
Magistrate to ensure that no influence is 
brought to bear on the declarant. Nem Singh 
V. Emperor. 36 Cr. L. J. 152 ; 

152 I. C. 741: 4 A. W. R. 5 : 

7 R. A. 373 : A. I. R. 1934 All. 908. 

Necessity of proof— Declaration, recorded 

by Magistrate — Necessity of proof— Evidence Act 
(I of 1S72), S. 32— Criminal Procedure Code 
{Act V of 189S), Sch. XLI. 

A dying declaration recorded by a Magistrate 
cannot be accepted in evidence unless it is 
proved by the statement of the Magistrate. 
The mere fact that the Magistrate who re- 
corded the statement, was also the Commit- 
ting Magistrate in the case would not dispense 
with the necessity of proving the dying dec- 
laration. Dying declarations are not covered 
by the provisions of Chap. XLI, Cr. P. C., 
and there is nothing in S. 32, Evidence Act, 
to justify a Court in going beyond the ordi- 
nary rule that every statement placed on the 
record must be properly proved. Ghazi y. Em- 
peror. 14 Cr. L. J. 131 : 

18 I. C. 883 : 239 P. L. R. 1912. 

Proof of — Declaration not bearing sig- 
nature of deceased whether admissible — Proo/, 
oral testimony of person who may have heard it, 

A dying declaration not reduced to writing 
must be proved by the oral evidence of any 
person who heard it. When a Police Officer 
is testifying to such a declaration, he can 
refresh his memory by reference to the notes 
he may have made or read at the time. Siich 
notes, to be themselves admissible in evidence 
as proof of the statement made then by the 
dying person, must bear the signature of the 
deponent. Bhagwan v. Emperor. 

15 Cr. L. J. 243 : 

23 I. C. 195 : 10 N. L. R. 19 : 

A. I. R. 1914 Nag. 70. 

Trial by Jury — Part of declaration 

found false — Value o/ declaration. 

No sensible Jury would refuse to accept the 
portion of the dying declaration corroborated 
by a mass of evidence merely because the 
deceased told a lie ih his own interest and 
no direction nor 'any provision of the law 
would, in fact, ever prevent a Jury from 
believing it, if they saw fit to do so. Naini- 
ud-Din Biswas v. Eniperor. 

38Cr.L.J.243: 

166 I. C. 625 ; 40 C. W.‘N. 1377 : 

9 R. C. 561 ; I. L. R. 1937 1 Chi. 475 ; 

A. I. R. 1936 Cal. 793. 

Value. 

A great deal of sancUty is attached to the 
dying declaration because it is expected that 
the person who is on the verge of death will 
tell the truth. Ram Damodar v. Emperor. 

40 Cr.L.J. 38 : 

178 I. C. 348 : 1938 O. W. N. 1103 ; 

11 R. O. 106 : 1938 O. L. R. 483 : 

A; I. R. 1939 Oudh 33. 
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DEFENCE OF INDIA CONSOLIDATION , 
RULES, 1915 I 

M Imd joined the army, rule 28 of the rules 
framed under the Defence of India Act was 
not applicable to the .case, inasmuch as a 
person cannot be said to dissuade or to 
attempt to dissuade another from doing some- 
thing which the latter has already done. 
Mahadeo Singh v. Emperor. 20 Cr. L. J. 8 : 

481. C. 483: 16 A. L.J. 895 : 
41 All. 164 : A. I. R. 1918 All. 17. 

DEFENCE OF INDIA ACT (XXXV OF 
1939). 

-S. 2 — Scope of — Rules under rr. 34 (6) 

(g). (C) (P). 

An increase of roughly 10 per cent, in 
the price of a pair of dhotis can hardly be 
said to be an act likely to cause fear or 
alarm to the public or to any section of it, 
within the meaning of r. 34 (0) (g), 
whatever other consequences it may have 
on the public mind. Profiteering was not 
intended to be included in the definition of 
“prejudicial act” in r. 34 (0). Kcsrilal Kcdia 
V. Emperor. 41 Cr. L. J. 467 : 

187 I. C. 533 : 6 B. R. 493 : 21 P. L. T. 273 : 
12 R. P. 639 : A. I. R. 1940 Pat. 373. 

DEFENCE OF INDIA CONSOLIDA- 
TION RULES, 1915. 

Rr, 21-A, 28— Conviction for attempting 

to melt sovereigns. 

The .shop of accused No. 1 was raided by 
the Police who found a furnace ready heated, 
and on it a crucible containing molten 
silver and near it a large number of 
sovereigns in an open dish or receptacle so 
placed as to be ready for transfer to the 
crucible ; he was convicted of attempting to 
melt sovereigns under rules 2-A and 28 of 
the Defence of India Consolidation Rules, 
1913. On revision to the High Court ; 
Held, that he had been rightly convicted. 
Abu Hasan v. Emperor. 20 Cr. L. J. 677 : 

52 I. C. 597 : 21 Bom. L. R, 747 : 
A. I. R. 1919 Bom. 156. 

Rr. 21-A, 28, 30— Conviction without 

sanction from authority — Consent in icriting want 
of, effect of— Consent authorising proceedings 
against one person— Initiation of proceedings 
against several persons, legality of— Offence not 
specified, effect of. 

A person cannot be convicted under the 
Defence of India Consolidation Rules of 1915, 
without the written consent of the authority 
mentioned in r. 80 of the rules to initiate 
proceedings against him. A and B were tried 
and convicted of offences under rr. 21-A and 
28 of the Defence of India Consolidation 
Rulc.s, 1915. It was found that the consent in 
writing required by rule 30 authorised proceed- 
ings against A alone and tliat it did not 
specify the offence for which he was to be 
tried : Held, (1) that B's conviction was illegal 
and must be set aside ; (2) that the defect 
in the consent did not invalidate the proceed- 
ings ns regards A. Abu Hasan v. Emperor. 

20 Cr. L. J. 677 : 
52 I. C. 597 : 21 Bom. L. R. 747 : 

A. I. R. 1919 Bom. 156. 


DEFENCE OF INDIA (CRIMINAL 
LAW AMENDMENT) ACT (IV OF 
1915). 

S. 3 (1), Jurisdiction notification under, 

whether ousts jurisdiction of regular Courts. 

A notification under S. 3 (1), Defence of 
India Act, 1915, ousts the jurisdiction of the 
regular Courts in respect of the offences and 
persons mentioned in the notification. Samaila 
V. Emperor. 18 Cr. L. T. 927 ; 

42 I. C. 159 : 38 P. R. 1917 Cr. : 

42 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 138. 

S. 5. 

See also Penal Code, 1869, S. 191. 

Ss. 8, 11 — Effect of — High Court, potoer 

of superintendence of, over Commissioners ap- 
pointed under Defence of India Act — Governor- 
General in Council, power of. 

The Defence of India Act does not purport 
to take away any existing powers of superin- 
tendence of the High Court, but merely creates 
a new Court which shall be independent of 
the High Court. The power of superintendence 
conferred on the High Court by S. 15, High 
Courts Act, is confined to superintendence 
over those Courts which are subject to the 
appellate jurisdiction of the High Court. The 
Special Tribunals created under the Defence 
of India Act. are by the very Act which created 
them, subject to no appellate jurisdiction 
whatever. It is crearly expressed by S. 8, 
Defence of India Act, that the decision of the 
Commissioners appointed under the Act should 
be final and conclusive and that no other 
Court should have any power of interference 
cither by way of appeal, revision or in any 
other way whatsoever. The Governor-General 
in Council had power to pass the Defence of 
India Act providing for the creation of new 
Courts of criminal jurisdiction independent of 
the control or superintendence of the High 
Courts. It is within the legislative powers of the 
Governor-General in council to amend or alter 
the Letters Patent of a High Court and to 
direct that a particular Court shall not be sub- 
ject to the appellate jurisdiction of the High 
Court, thereby removing a condition which is 
essential to the exercise of the power of 
superintendence granted by S. 15, High Courts 
Act. Shco Nandan Prashad Singh v. Emperor. 

19 Cr. L. J. 833 : 

46 I. C. 977 : 3 P. L. J. 581 : 

1919 Pat. 1 : 5 P. L. W. 324 : 

A. I. R. 1918 Pat. 103. 

R. 81 (4) — Procedure — Notification pro- 
hibiting sale of rice at price exceeding that on cer- 
tain date plus 20 per cent. 

The dealers were prohibited by Government 
Notification from selling rice at more than 20 
per cent, in excess of the price prevalent on 
September 1, 1938. The Police obtained a 
sample of rice from the Market Inspector on 
September 21, which quality was selling at Rs. 
50 per khandi on September 1 , and purchased 
from the accused rice similar to the sample at 
Rs. 70 per khandi : Held, that the conviction 
could not be sustained under R. 81 (4), Defence 
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EASTERN BENGAL AND ASSAM DIS- 
ORDERLY HOUSES ACT (II OF 1907) 

inquiries in the case of each house, ibut in de- 
ciding the question whether annoyance is 
caused to the neighbours, the Magistrate must 
apply his mind to the case of each house 
separately. A Magistrate summoned certain 
persons under the provisions of the Eastern 
Bengal and Assam Disorderly Houses Act, and 
after questioning them and examining witnesses 
but without administering any oath to the 
witnesses or recording their evidence or the 
statements of the persons against whom the 
proceedings had been taken, he passed an order 
under S. 3 of the Act ; Held, that the proceed- 
ings taken by the Magistrate had not been 
conducted within the ordinary rules of fairness 
and his order must, therefore, be set aside. 
Bama Pada Challerji v. Basanla Baishnabik. 

27 Cr. L. J. 145 : 

91 1. C. 881 : 30 C. W. N. 91 : 

A. I. R. 1926 Cal. 307. 

Ss. 2, Z— Power of Magistrate. 

! Under the Eastern Bengal and Assam Dis- 
orderly Houses Act, the Magistrate has power 
to call upon the occupier of a house which is 
used as a brothel to discontinue using it for 
such purposes, but he has no power to order 
him to vacate it. Kusum Baistami v. Emperor. 

32 Cr. L. J. 320 : 

129 I, C. 358 : 1. R. 1931 Cal. 166 : 

34 C. W. N. 451 : A. I. R. 1930 Cal. 638. 


S. 2 to 6— Power of Magistrate— Magis- 
trate to satisfy himself (hat house is disorderly — 
Scope of enquiry. 


Ss. 2 and 3 of the Act do not create any 
offence, the only offence created by the Act 
being that created by S. 6. The power confer- 
red b^y Ss. 2 and 3 is not a power to hold a 
Criminal trial or to take any preliminary pro- 
ceedings under the Cr. P. C. The Magistrate 
may hold the enquiry under S. 2 in any way 
that does not violate ordinary rules of fairness 
and propriety, but he is not bound to act only 
on legal evidence, and he need not administer 
oath. Rajani Khemtawali v. Emperor. 

11 Cr. L. J. 112 ; 

5 1. C.323. 

S. 3 — Criminal Court. 

The Court making an order under S. 3, 
Eastern Bengal and Assam Disorderly Houses 
Act, 1907, is a Criminal Court, and, therefore, 
the High Court has jurisdiction to act under 
S. 435 and 438, Cr. P. C. in respect of such an 
order. Rajani Khemtawali v. Emperor. 

11 Cr. L. J. 112 : 

5 I. C. 323. 

I ■, S. _3 Jurisdiction— Order passed under 
■— Jurisdiction of District Magistrate to interfere 


A District^ Magistrate has no jurisdiction to 
interfere with an order passed by a Criminal 
c exercise of its jurisdiction under 

3, Eastern Bengal and Assam Disorderly 

f Chakravarly 

v. Harendra Kumar Dc. 18 Cr. L. T 736 - 

27 C T ’■ W. N. 1135 ; 

27 C. L. J. 89 ; A. I. R. 1918 Cal. 507 


ELECTRICITY ACT (IX OF 1910) 

Ss. 6, 1— Procedure— Order to Inspector 

to inquire— Inspector directing Sub-Inspector to 
inquire— Report of Sub-Inspector. 

Where a District Magistrate made an order to 
an Inspector of Police, whom he named, autho- 
rising him to make inquiry under S. 7 and 
the latter asked a Sub-Inspector to make the 
necessary inquiry, and the Sub-Inspector made 
a report that the woman was carrying on her 
profession of prostitution : Held, that it was 
open to District Magistrate to treat the report 
of the Sub-Inspector as a complaint of facts 
constituting an offence under S. 6 ; that S. 6 
created an offence under a local law, and pro- 
ceedings should only be instituted under the 
Cr. P. C.; that it would be necessary for the 
prosecution to show not only that the woman 
was going on with her profession of prostitu- 
tion but that she was still using her bouse to 
the annoyance of the inhabitants of the 
vicinity. Feroja Peshakar v. Emperor. 

13 Cr. L. J. 691 : 

16 I. C. 499 : 16 C. W. N. 1049. 

Scope of. 

S. 7, Eastern Bengal and - Assam Disorderly 
Houses Act, 1907, is not a necessary part of 
the procedure of the Act prior to a prosecution 
being instituted. It is only an enabling section 
and it does not lay down that it is in any way 
necessary for anybody to enter the bouse 
if the Magistrate can be satisBed in other ways 
that the nuisance in still continuing. Feroja 
Peshakar v. Emperor. 13 Cr. L. J. 691 ; 

16 I. C. 499 T 16 C. W. N. 1049. 


EDITOR 

Sec also Defamation. 


ELECTION 

See also Public speech. 

ELECTION RULES 

— Rr. 16 and 17. 

See also U. P. Municipalities Act, 1916. 

ELECTRICITY ACT (IX OF 1910) 


Dishonest user — Abstraction, if a neces- 

■ary ingredient under. 

Abstraction is not always a necessary ingredi- 
!nt for an offence under S. 30. The consuming 
jfthe electricity and the regular causing of 
be record of that use in the shape of toe 
igures on the dials in the meters to 3 e altered 
s a dishonest user. Rash Behari Shah 
/. Empero r. 38 Cr- L. J. 545 : 

168 I. C. 657 : 41 C. W. N. 2M . 

OT» 8t;3 • A T. E. 1936 Cal. 753. 


Rules under r. 62 (5), (a)-Omission 

under — Liability of . 

The civil rights of a person would not, m any 
way, protect him against criminal liability mr 
his acts and omissions under r. 62 (3), la). Be 
has every right to move against the company to 
have the wire removed from over his land ; but 
he is not justified in law in effecting alterations 
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DISCOVERY 

See also (i) Cr. P. C., 1898, S. 27. 

(ti) Evidence Act, 1872, S. 27. 

DISCRETION 

See also Penal Code, 1800, S. 193. 

DISHONEST INTENTION 

iS’cc also Penal Code, 1800, S. 415. 

DISHONESTLY 

See also (i) Cr. P. C., 1898, S. 195 (c). 

(ii) Penal Code, 1800, S. 24. 

DISORDERLY PERSON 

Sec also Bengal Disorderly Houses Aet, 
1900, S. 2 (2). 

DISPARAGING REMARKS 

See also Cr. P. C,, 1808, S. 501-A. 

DISPOSAL OF PROPERTY 

See also Cr. P. C., 1898, S. Sir. 
DISPUTE 

Sec also Cr. P, C., 1898, S. 107. 

DISPUTE AS TO PROPERTY 

See also Cr. P. C., 1898, S. 145. 

DISTINCTLY 

See also Evidence Act, 1872, S. 27. 

DISTINCTLY RELATES 

Sec also Evidence Act, 1872, Ss. 24, 25, 
20, 27. 

DISTRESS BY CRIMINAL COURT. 

IVarrant of dislrcss—Croxon debt, 

pTiorilij of, oocr private attachment. 

A warrant of distress issued by a Criminal 
Court takes precedence of a civil writ, even 
though the fine, if levied, docs not go to the 
coffers of the Crown but is payable to a private 
party. Picltti Vadhiar v. Sccretanj of .^tatc. 

18 Cr. L. J. 426 : 
38 1. C. 986 ; 1917 M. W. N. 20 : 
21 M. L. T. 71 : 5 L. W. 664 : 
40 Mad. 767 : A. I. R. 1918 Mad. 1111. 

DISTRICT MAGISTRATE. 

JnqmTH—Inqnxrtj into a crime that tons 

alleged to be committed or about to be committed— 
nesull of the inquiry — Judicial value of the 
inquiry. 

A District Magistrate received information 
which he apparently believed and which, if 
true, showed that a grave crime was being, or 
was about to be, committed which, if success- 
ful, would result in a great wrong with respect 
to properties in Ids district, and he 
took such steps ns seemed to him 
necessary, in the emergency, for the prevention 
of the crime, and ordered inquiries to be 
instituted into the matter. The inquiries 
were conduoted in secret, no previous intima- 
tion was given to the parlies of the inquiry and 
the boy in question who was alleged to have 


DISTRICT MUNICIPALITIES ACT (III OF 
1880) 

been substituted, was not represented by any 
pleader, and was subjected to an examination : 
Held, that the inquiries, if they can be called 
oITicial in any sense, were certainly not 
judicial : Held, further, as to the alleged state- 
ment by the boy himself at the inquiries, as- 
suming it to liavc been correctly reported, 
there was nothing to show whether the language 
was in any part his own, or whether it was put 
in his mouth by the person conducting the 
examination. Chandrasang v. Mohansang. 

4 Cr. L. J. 334 : 

8 Bom. L. R. 705 : 1 M. L. T. 301 ; 

4 C. L. J. 181 : 30 Bom. 523 : 

31 I. A. 981 (P. C.). 

DISTRICT MUNCIPALITIES ACT 
(BOMBAY ACT III OF 1901) 

S. 96 — Power of Municipality — Power 

of Municipality to require proof of ownership — 
Construction of xoords “ further particulars" in 
the section — Date from xohich jicriod of one month 
to be reckoned. 

The question whether under S. 90, Bombay Act 
III of 1901, the Municipality has jurisdiction or 
right to call for information regarding owner- 
ship must be decided on the circumstances of 
each ease. The Municipality has a right under 
the said section to call for “ further parti- 
culars,” and when those particulars are fur- 
nished the applicant has to wait for one month 
from the date of the orders of the Municipality 
before he can proceed to build. Emperor v. 
Pranshankcr Gavrishankcr. 1 Cr. L. J. 748 ; 

6 Bom. L. R. 581. 

DISTRICT MUNICIPALITIES ACT (III 
OF 1880), MADRAS 

‘ Street,' meaning of. 

A street is properly paved way or road but 
in usage, any way or road in a city having 
houses on one or both sides. Therefore drain 
or ditch on cither side of the roadway is not a 
part of the street. Venkatarama Chelly v. Em- 
peror. 2 Cr. L. J. 148 : 

I. L. R. 28 Mad. 17. 

S. 170— Object of — Granting of licence — 

Erection pul up before the granting of ticcncc. 

The object of S. 170, District Municipalities 
Act, is to enable a Chairman, in a ease in 
which he thought lit to do so to license a 
temporary erection though the erection had 
been put up before the licence was applied 
for. The Public Prosecutor v. Subraya Chclty. 

1 Cr. L. J. 432 : 
3 L. D. R. 25. 

DISTRICT MUNICIPALITIES ACT 
(IV OF 1884 ) 

S. 188, Cl. in)— Scope of— " Offensive 

and dangerous trades "—Whether loords of limi- 
tation. 

The words ” of offensive and dangerous 
trades ” in S. 188, Cl. («)> Madras District 
Municipalities Act, 1884, arc merely words of 
general description to facilitate reference and 
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ELECTRICITY ACT (IX OF 1910) 
S. 44. 

See also Electricity Act, 1910, S. 50. 


Ss. 44 (b), 26 (5) — ‘ Works meaning 

of — EleciricUy Rules, r. 31— S. 44 (6) require- 
ments of— Removal of meter from its old position 
after breaking of seals, to new position by extend- 
ing service line— Offences under S. 44 (6) and 
r. 31, held, committed. 

Held, on facts that the accused in laying 
the additional line from the former position 
of the meter up to its new position, was 
laying “ works ” within the meaning of 
S. 44 (6), and he laid that line for the 
purpose of connecting it with other works 
belonging to the licensee, namely the old 
supply line whieh terminated at the 
original position of the meter. His act, 
therefore, clearly amounted to an offence 
within the meaning of S. 44 (b): Held, 
further, that as the accused broke open the 
seals which had been placed by the 
company upon the meter, his act clearly 
amounted to an offence under r. 31 (1), 
Electricity Rules. Rule 31 of the Electricity 
Rules does not deal with cases rvhich 
S. 26 (5) contemplates but deals rvith 
the tampering with the seals placed on a 
meter which is already working. There is, 
therefore, no conflict between r. 31 and 
S. 26, Sub-s. (5). M. A. Bhagvati v. Emperor. 

41 Cr. L. J. 188 : 

185 I. C. 506 : 41 Bom. L. R. 878 ; 

I. L. R. 1939 Bom. 496 : 12 R. B. 251 : 

A. I. R. 1939 Bom. 480. 

S. 44 (c)— 'Consumer,’ meaning of— For 

presumption under section, accused must be 
“ consumer ’’—Electricity supplied to proprietor 
of mill — Manager, whether " consumer.” 

The presumption given in the concluding 
portion of S. 44, Electricity Act, is not avail- 
able to the prosecution unless the person who 
is accused as having prevented a meter from 
duly registering, is ‘ consumer ’ within the 
definition given in S. 2(c). A manager of a 
mill cannot be a consumer when the person 
supplied with energy is the owner of the milt. 
The fact that the papers sent with electric 
bills are signed by the manager, does not 
make any difference. Bhagalpur Electric 
Supply Co., Ltd. V. Profulla Kumar Ghosal. 

39 Cr. L. J. 549 : 

175 I. C. 273 : 19 P. L. T. 141 ; 

10 R. P. 603 : 4 B. R. 563 ; 

A. I. R. 1938 Pat. 243. 

Ss. 44 (c), 39 — Proof of offence under 

—Charge under S. 39, and not under S. 44 (c) 
legality. 


The existence of S.’ 44 (c), Electricity Acl 
does not prevent the charge being made unde 
S. 39. S. 39 is in fact the major offence Th 
use of electric current without the intentioi 
of piling IS all that is required under S. 30 
w- ^ statutory theft suificienth 
estebhshed against whoever dishonestly abs 
tracts, consumes or uses the enerav Th. 
technical rules applicable. to proving th^ thefi 


ELECTRICITY ACT (IX OF 1910) 

of a chattel do not apply to proof of this 
special offence. Babulal Chaukhani v. Emperor. 

39 Cr. L. J. 452 P. C. • 
174 I. C. 1 : 1938 A. L. J. 382 
19 P. L. T. 343 : (1938) 1 M. L. T. 647 
42 C. W. N. 621 : 1938 O. W. N. 416 
1938 O. L. R. 189 : 1938 M. W. N. 505 
4 B. R. 490 : 67 C. L. J. 161 
40 Bom. L. R. 787 ; 65 I. A. 158 
32 S. L. R. 476 : 10 R. P. C. 250 
I.L. R. (1938) 2 Cal. 295 
1938 A. W. R. 116 
A. I. R. 1938 P. C. 130. 


S. 47 — Conviction under, legality of. 

Where a licensee allows the stay-wire in the 
road to be in an unsafe state, he fails to per- 
form an obligation imposed upon him under 
the Electricity Act and is guilty of breach of 
R. 8 and can be convicted under R. 107, 
Electricity Rules, framed under the Electricity 
Act. A conviction in the alternative under 
R. 107 and S. 47, is not in accordance with 
law. Rangoon Electric Tramway arid Supply 
Co., Ltd. V. Emperor. 34 Cr. L. J. 1040 : 

145 I. C. 710 : 11 Rang. 162 : 

6 R. Rang. 53 : A. I. R. 1933 Rang. 70. 


S. 47 — Scope of—Eleetrieity Rules of 

1911, Rr. 41, 105, 107 — Breach of rules under 
Act—S. 47, if applies— Owner of house with 
electric installation charged for accident to work- 
man breaking wire with trowel and gelling electro- 
cuted— Owner, if punishable ^under S. 47, or 
under R. 107. 

S. 47, Electricity Act, deals in terms with 
default in complying with any of the provi- 
sions of the Act, or with any order issued 
under it, or, in the case of a licensee, with any 
of the conditions of his licence, but it does not 
deal with a breach of any of the rules made 
under the Act. The accused was the owner 
of a house in which an accident occurred. A 
contractor was employed to lay chunam in the 
house, and a workman employed by the con- 
tractor, in the course of his work, broke 
through the lead sheathing of an electric wire 
and the rubber insulation by means of a metal 
trowel which the workman had in his hand. 
He thereby brought the trowel into contact 
with the electric wire. He was at the moment 
supporting himself by holding a pipe for gas, 
and the result was that he was electrocuted 
and died. The accused was prosecuted under 
R. 41 read with R. 107, Electricity Rules, 
1911. The prosecution urged that if there is 
no rule imposing a penalty for a breach of 

R. 41, then a penalty can be imposed under 

S. 47 : Held, that no penalty could be imposed 
under R. 47 as that section was not intended 
to deal with breaches of the rules. Further, 
the accused was not an owner within the mean- 
ing of the Act although he might be the owner 
of the defective wire in question, and Rr. 105 
and 107 imposed penalties on licensees and 
owners who were experts and hence no penalty 
could be imposed on the accused for breach of 
the rule : Held, also that there was no rule 
providing a penalty for breach of rules which 
might easily be broken by a non-expert un- 



8685 


3586 


ALL INDIA CRBfINAL DIGEST (1904—1940) 


DOMICILE 

See Extradition Act, 1903, Ss. 3 (2', 

(«). 7 . 

DOUBT 

; Degrees of. 

The ninount of doubt that arises in the 
mind of n man may be of different degrees. It 
is only where there is a reasonable doubt about 
the guilt of an accused person that he is 
entilied to an acquittal. Doubts will always 
arise in human mind but all doubts arc not 
entitled to respect. There may be a doubt 
which is less than a reasonable doubt, but 
which is still a doubt that is entitled to 
respect and which is entitled to ask ' 
a Judge to be cautious in passing the i 
sentence. Ttngghn v. Emperor. i 

26Cr. L.J 1431 ; ' 
89 I. C. 903 : 23 A. L. J. 821 : i 
A. I. R. 1925 All. 627. 

DRUNKENNESS 

Sec also Penal Code, 1800, S. 84. 

DUTY OF COUNSEL 

Sec also (i) Counsel and client. 

(ii) Ecgal Practitioner. 

DUTY OF PROSECUTION 

The accused were charged with liaving ab- 
ducted a girl who was not a minor, with 
the intention that she should be forced to 
illicit intercourse, Tlie defence was that the 
girl went of her own accord. There were 
three stages in the case : (1) The time 

when the girl was kept in concealment by 
the accused, and was under the inliucncc 
of the accused; (2) A period of three days 
when she was under the protection of 
English Oniccrs, and was under the immedi- | 
ate influence of neither the accused nor her 
own parents; (3) The time after her return 
to her parents when she was under their 
influence. The prosecution alleged that dur- 
ing the second stage while the girl was 
living in the house of a rcspcclablc Bunnan 
olllcial of high standing, she was compelled 
by the accused’s mother to copy a false 
letter to support the case for tlic defence. 

It appeared that during the second stage 
the girl in the presence of respectable 
persons deliberated for an hour in making 
up her mind whether she would return 
to Rangoon with her own relatives or 
with the accused’s relatives. With regard 
to tlic second stage, the prosecution tendered 
no evidence except that of the girl herself : 
Held, that in all these matters the prosecu- 
tion failed in their duty. It is the duty of 
the prosecution to call all the persons who 
arc shown to be connected with the trans- 
actions, and who, from such connection, must ’ 
be able to give malcrinl evidence. Emperor 
v.\li. Maung. 4 Cr. L. J. 98 : 

3 L. B. R. 133. 

DUTY TO PREPARE 

See. also Penal Code, 1800, S. 218. 


DYING DECLARATION 


Sec also {i) Criminal trial, 

(ti) Evidence Act, 1872, S, 32, 


■Admissibilily of. 


Statements made by a dying man relating 
to tlic cause of his death are admissible in 
evidence against persons accused of causing 
his death, but when such statements are hear- 
.say, too much reliance cannot be placed upon 
their details. Emperor v. Stiklm lictea. 


25 Cr. L. J. 165 ; 
76 I. C. 389 : 38 C. L. J. 155. 


Admissibilily of—Taken in absence of 

accused. 


A dying declaration recorded in the absence 
of the accused by a Magistrate otlicr than 
the Magistrate who held the enquiry preli- 
minary to commitment to the Court of Ses- 
sion, is not admissible in evidence unless 
and until it has been proved by the 
Magistrate who recorded it. A note on the 
order sheet that the document was admitted 
without any objection on the part of 
the accused does not make any differ- 
ence. Jatindrn Nalb v. Emperor, 

5 Cr. L. J. 427 : 

11 C. W. N. 666. 


Conviction, 


A dying declaration alone is sulTicient to 
found a conviction if, after applying the 
accepted tests, it is held to bo true and 
genuine. It is not necessary that it should be 
corroborated otherwise. Masti Khan v. Empe- 
ror. 36 Cr. L. J. 800 : 

155 I. C. 276 : 7 R. Pesh. 99 : 

A. I. R. 1935 Pesh. 41. 

^-Corroboration — Blood spots on apparel, 

whether sufficient corroboration of dying declara- 
tion. 


Whclhcr the finding of a few spots of blood 
on the wearing apparel of an Indian is a 
sulTlcicnt corroboration of a dying state- 
ment for the purpose of supporting a convic- 
tion, must be considered on the facts of the 
particular case, and what is done in one case 
cannot be an authority in another set of 
facts. Emperor v. Somra JJhuian. 

39 Cr, L. J. 332 : 

173 I. C. 499 : 16 Pat. 593 : 

19 P. L. T. 86 : 10 R. P. 421 : 

4 B. R. 281 (2) : A. I. R. 1938 Pat. 52. 


Deposition of witnesses hearing it— Writ- 
ten statement by deccascd—Incomplctc record of 
deposition — Bc-lrial. 

It is of the utmost importance that 
evidence ns to a dying declaration 
should be ns exact and full as possible. 
Where such a declaration was heard by wit- 
nesses who spoke of it but was apparently 
much fuller than what the record of their 
depositions showed,— the Sessions Judge not 
having recorded all they said on the point : 
Held, that there must be a rc-lrial. When 
what is sought to be proved is the verbal 
statement of a dying person, the proper 
and legal mode of proving is by eliciting 
from the person who heard the deceased make 
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EMERGENCY POWERS ORDINANCE (II OF 
1932) 

S. 21 — Illegality of order. 

Magistrate empowered . under Ordinanee — 
Offence under Ordinance — Trial by Magistrate 
ns First Class Magistrate — Fine of Rs, 1,500 is 
ullra vires. Rmnchandrn v. Emperor. (S. B.) 

34 Cr. L. J. 162 : 
141 I. C. 574 : 34 Bom. L. R. 1676 : 

I. R. 1933 Bom. 111. 
A. I. R. 1933 Bom. 58. 

S. Zl—Poioers of First Class Magistrate 

empowered as a Special Magistrate. 

Where the First Class Magistrate has been 
empowered as a Special Magistrate under the 
Ordinance, a sentence of fine of over Rs. 1,000 
passed by him is not illegal. Gttlabchand 
Hiraehand Doshi v. Emperor. 34 Cr. L. J. 771 : 

143 I. C. 622 ; 35 Bom. L. R. 185 ; 

I. R. 1933 Bom. 277 : 
A. I. R. 1933 Bom. 148. 

S. 32— Scope of. 

Provisions of Cr. P. C. apply when not 
inconsistent with Ordinance. When inconsis- 
tent, provisions of Ordinance prevail. Abdul 
Majid V. Emperor. 34 Cr. L. J. 1023 : 

145 I. C. 656 ; 60 Cal. 652 : 
6 R. C. 124 : A. I. R. 1933 Cal. 537. 

S. 34 — ‘New Tribunal'. 

In the case of an appeal from a Special .Itidge, 
the ordinary Law of Limitation is to be applied, 
but to decide which of the provisions of 
ordinary law is applicable to the new tribunal, 
it is prescribed that the new tribunal is to be 
deemed as a Court of Session. Nil Ratan 
Gangtili v. Emperor. 34 Cr. L. J. 633 : 

143 I. C. 802 ; 37 C. W. N. 195 : 
60 Cal. 571 : 1. R. 1933 Cal. 478 : 

A. I. R. 1933 Cal. 124. 

S. 51 — Convietion by Special Magis- 
trate. 

Conviction by Special Magistrate — Reference 
by Sessions Judge to High Court is not 
competent. Emperor v. Manmatha Nath 
Ktindu. 34 Cr. L. J. 579 : 

143 I. C. 238 : 60 Cal. 851 ; 
I. R. 1933 Cal. 390: 
A. I. R. 1933 Cal. 401. 

S. 51 — Power of Special Magistrate. 

S. 51 does not take away the right of a 
Special Magistrate to try a case on the sole 
ground that the first Magistrate, for good 
reasons, did not wish to try the case or was 
unable to do so. Nil Ratan Gangtili v. Emperor. 

34 Cr. L. J. 633 : 
143 I. C. 802 : 37 C. W. N. 195 : 

60 Cal. 571 : 1. R. 1933 Cal. 478 : 

A. I. R. 1933 Cal. 124. 

; S. 51 — Scope of. 

District Magistrate transferring case to one 
Magistrate — Withdrawal to his own file and 
transfer to another Magistrate — Act is in 
contravention of S. 51, latter Magistrate cannot 
try the case. Abu Hossain Mia v. Emperor. 

35 Cr. L. J. 779 : 
148 I. C. 800 : 37 C. W. N. 1048 ; 

6 R. C. 483 : A. 1. R. 1934 Cal. 256. 


EMERGENCY POWERS ORDINANCE (II OF 

S. 51 — Scope of. 

Tlic section takes away the powers of the 
High Court derived under the Cr. P. C. and 
under the Letters Patent, but not the powers 
derived under S. 107, Government of India 
Acl. Batkrishna Ilari Phansalkar v. Emperor. 

34 Cr. L. J. 199; 
141 I. C. 720 : 34 Bom. L. R. 1523 : 
57 Bom. 93 : 1. R. 1933 Bom. 130 • 
A. I. R. 1933 Bom. 1. 

S. 52. 

Although the Ordinance, in so far as it 
attempts Jo deprive a Chartered High Court of 
its powers under the Government of India Act 
is ultra vires, the Judicial Commissioner’s 
Court is bound by it. Emperor v. Mnlchand. 

34 Cr. L. J. 166 : 
141 1. C. 533 (2) : 26 S. L. R. 402: 
I. R. 1933 Sind 59 : A. 1. R. 1932 Sind 166. 

S. 52. 

The Judicial Commissioner’s Court has no 
authority to convert a sentence of simple im- 
prisonment passed under the Ordinance into 
one of rigorous imprisonment, on reference 
made by the District Magistrate. Emperor v. 
Muleliand. 34 Cr. L. J. 166 : 

141 I. C. 533 (2) : 26 S. L. R. 402 : 
I. R. 1933 Sind 59 : A. I. R. 1932 Sind 166. 


S. 63 — Government established by law, 

meaning of. 

Government established by law means British 
Rule and its representatives ns such. In the 
matter of : The Amrita Bazar Patrika. (F. B.) 

33 Cr. L.J. 949 : 
140 I, C. 304: 56 C. L.J. 157: 
37 C. W. N. 166 : 1. R. 1932 Cal. 696 : 

A.l.R. 1932 Cal. 738. 

S. 63 (3) — Miscellaneous. 

Adoption of non-violent methods may excite 
disaffection. In the matter of : The Amrita Bazar 
Patrika. (F. B.) 33 Cr. L. J. 949 ; 

140 I. C. 304 : 56 C. L. J. 157 : 
37 C. W. N. 166 : 1. R. 1932 Cal. 696 : 

A. I. R. 1932 Cal. 738. 

S. 63 (d) — Innocent, meaning 

Innocent meaning possible — Isolated expres- 
sions should not be scrutinized and ascribed to 
sinister motives. In the matter of : The Amrita 
Bazar Patrika. (F. B.) 33 Cr. L. J. 949 : 

140 I. C. 304 : 56 C. L. J. 157 : 
I. R. 1932 Cal. 696 : 37 C. W. N. 166. 

A.l.R. 1932 Cal. 738. 

S. 63 (d) — Miseellaneous. 

There is no distinetion between Government 
established by law and Executive Government. 
In the mater of ; Ananda Bazar Patrika. (F. B.) 

33 Cr. L.J. 839: 
140 I. C. 5 : 37 C. W. N. 104 
60 Cal. 408 : 1. R. 1932 Cal. 675 ; 

tA. 1. R. 1932 Cal. 745. 
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EASEMENT ACT (V OF 1882) 

■ Value. 

Too much and undue rclinncc should not be 
put on so-cnllcd dying dcclnrnlion mndc pre- 
sumably under the shadow and fear of death. 
Mohammad Juis v. Emperor. 

37 Cr. L. J. 955 : 
164 I. C. 482 : 1936 O. W. N. 691 : 
1936 O. L. R. 4.S9 : 9 R. O. 81 ; 
A. I. R. 1936 Oudh 405- 

J'alac of. 

A ditterence between a dying declaration and 
the Fir.st Information Report renders it neces- 
sary to examine both pieces of evidence with 
extra care, but such a difference alone docs 
not necessarily render a dying declaration 
wholly unworthy of credence. Mala Sinph v. 
Emperor. * 24 Cr. L. J. 177 : 

71 1. C. S93 : A. I. R. 1924 Lnh. 413. 

Value of~ Incomisteut xcilh other evi- 
dence. 

A dying declaration inconsistent with the 
other prosccvition evidence, full of material 
contradictions and discrepancies, is of no value, 
Shah Din v. Emperor. 11 Cr. L. J. 131 : 

4 l. C. 993 : 20 P. W. R. 1909 Cr. , 

EASEMENT. 

Abatement of nuisance— PuUinp down 

trail merely to maintain status quo, legaiity of. 

Though a person may abate a nuisance when 
his rights have been infringed, a person who 
has not acquired any right of way or light and 
whose rights have not l)ccn in any way infring- 
ed, cannot take the law info liis own hands and 
pull down a wall constructed by his neighbour 
mercl}’ to maintain the status qun. Kishan 
Oopnl V, Emperor. 30 Cr. L. J. 305 : 

114 I. C. 477 : 1. R. 1929 P.af. 157 : 

A. I. R. 1929 P.a(. 44. 

Prcjcnp/irc right — Desuetude of right 

to erect bund — Maxitn “ sic utere tuo ut 
alicnum non laedas.” 

The right to erect a bund can be acquired only 
ns an easement. Found on facts, that tiic right 
to erect the bund had been lo.st by long desue- 
tude. That the public had acquired a pres- 
criptive right of way through the river which 
would be fordable all the year round but for 
the bund. Conceding that the right to dam 
the river by means of a fmtid existed, such 
right wa.s subject to the maxim sic nitre tuo 
ut alicnum non lacda.s, and that there could 
be no jusliOcation for damming up the water to 
such an extent as to cause obstruction and nuis- 
ance to the public. Zafeer Nnivnb v. Emperor. 

2 Cr. L. J. 762 : 1. L. R. 32 Cal. 930. 

EASEMENT ACT (V OF 1882} 

S. 13 (b). 

See also Penal Code, 1800, S. 400. 
S. 18. 

Market place— No such right as market 
franchi.se cxishs in Rcngal— Nor can it be 


EASTERN BENGAL AND ASSAM DIS- 
ORDERLY HOUSES ACT (11 OF 1907) 

acquired by prescription. Francis Duke 
Coleridge SutntncT v. Jogendra Kumar Roy. 

34 Cr. L. J. 331 : 
142 I. C. 319 : 1. R. 1933 Cal. 262 : 

A. 1. R. 1933 Cal. 348. 

S. 2S— Right of way, extent of—Mcthod 

of user— Dominant and servient owners, mutual 
rights of. 

A person entitled to a right of way cannot 
make an excessive user of the right, much less 
can he act arbitrarily and in the high-handed 
manner so ns to render the beneficial enjoy- 
ment by a servient owner of his own premises 
impossible or fraught with many dilficultics. 
The latter is not, on the other hand, entitled to 
j use the premises in n manner interfering witli 
the enjoyment by the former of his right of 
way within reasonable limits. Dadu v. 
Emperor. 26 Cr. L.J. 1493; 

90 I. C. 149 ; A. I. R. 1926 Nag. 221. 

S. 36. 

See also Penal Code, 1800, S. 420, 
S. 52. 

See also Transfer of Property Act, 1882, 
S. 105. 

EASTERN BENGAL AND ASSAM 
DISORDERLY HOUSES ACT (II 
OF 1907) 

S. 2 — Notice. 

A notice requiring the person proceeded 
against to show cause why he should not vacate 
the house, is not a notice contemplated by the 
Eastern Bengal and Assam Disorderly Houses 
Act and is wliolly illegal and an order, based 
on .such a notice, for discontinuance of the use 
of the house as a brothel is bad. Kashi Bashi 
.Saha v. Emperor. 33 Cr. L.J. 475 ; 

137 I. C. 528 : 35 C. W. N. 348 : 
I. R. 1932 Cal. 340 : A. I. R. 1932 Cal. 369. 

Ss. 2, 3— Duly of Hlagistralc — Pro- 
ceedings under Act —Procedure— Evidence not 
recorded -Order, legality of. 

Proccctlings under S. 8, Eastern Bengal and 
Assam Disorderly Houses Act, arc not governed 
by the provisions of the Cr. P. C. It is not 
necessary for a Magistralc in .sucli proceedings 
to act only on legal evidence and he need not 
administer an oath to the witnesses. But before 
passing an order under S. 8, the Magistrate 
must not only be satisfied that the hou.scs in 
question arc used ns brothels or for the purpose 
of habitual prostitution or n.s disorderly 
bouses, but he must further find an additional 
fact to bring them within the provisions of 
C). (n) or (6) or (c) of S. 2 of the Act, A 
Magistrate has no power to lake action against 
the keeper of a brothel under S. 3 if the place 
is respectably eoiuhiclcd, unless it is in the 
neighbourhood either of an educational insti- 
tution or of a Cantonment so as to attract the 
operation of Cl. (o) or Cl. (c) of S. 2 of the Act. 
It is not necessary for a Magistrate who desires 
to proceed against several persons under S. 3 to 
draw up separate proceedings and hold separate 
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ENTRUSTED WITH PROPERTY j 

the English Law. Ram Sagar Mondal v. Alek 
Naskar. (F. B.) 23 Cr. L. J. 353 : 

67 I. C. 177 ; 26 C. W. N. 442 : 
49 Cal. 682 : 35 C. L. J. 247 : 
A. I. R. 1922 Cal. 59. 

ENHANCEMENT OF PUNISHMENT 

Penal Code (Act XLV of 1860), Ss. 369, 

411 — Conviction tinder S. 369 tchelker may be 
considered in awarding enhanced punishment 
under S. 411, 

Where an accused person is convicted under 
S. 411, Penal Code, the fact that he was 
previously convicted under S. 369 cannot 
be taken into consideration in awarding 
enhanced punishment, as the latter is not 
punishment under Chapter XII or Chapter 
XVII of the Code. Fallu v. Emperor. 

24 Cr. L. J. 944 : 
75 I. C. 368 : 6 L. L. J. 110 : 
A. I. R. 1923 Lah. 286. 

ENHANCEMENT OF SENTENCE 

See also (i) Sentence. 

(ii) Cr. P. C,, 1898, Ss. 32, 439. 

Enhancement of sentences. 

Application by private complainant supported 
by District Magistrate’s report — Defamatory 
statement likely to cause breach of the peace— 
Delay — Substantive sentence of imprisonment. 
Hosseini Allakrakhio v. Jaffar Fadu. 

11 Cr. L. J. 593 ; 
8 I. C. 21S : 4 S. L. R. 86. 

Power of High Court. 

Where in a case under S. 304-11, Penal Code, 
a Magistrate of the First Class exercising 
powers under S. 30, Cr.P. C., passes the maxi- 
mum sentence which he is empowered to pass, 
the sentence cannot be enhanced by the High 
Court. Dalip Singh v. Emperor, 

26 Cr. L. J. 757 : 
86 I. C. 341 ;7L. L. J.44; 
A. I. R. 1925 Lah. 318. 

ENQUIRY 

See also Cr. P. C., 1898, Ss. 202, 476, 
Ch. XVIII. 

Enquiry — Inherent powers — Postpone- 
ment of enquiry — Inherent jurisdiction. 

Apart from S. 344, Cr. P. C., a Court has 
inherent jurisdiction to postpone the com- 
mencement of its enquiry. Ram Golam Singh 
V. Sarat Chandra. 31 Cr. L. J. 262 : 

121 1. C. 414 : 49 C. L. J. 388 : 
A. I. R. 1929 Cal. 281. 

ENTICEMENT 

See also Penal Code, 1860, S. 408. 

ENTRUSTED WITH PROPERTY 

See also Penal Code, 1860, S. 405. 


EPIDEMIC DISEASES ACT (IR OF 
1897 ). 

Power of Local Governmenl—Delegation to 

Collector — Delegation by CoZiec/or— Ultra vires— 
Rules under the Act, r. 104— Meaning of “ taking 
measures.” 

Under the Act, the Government itself can 
give power to an officer or officers to take 
measures, but it cannot empower such 
officer or officers to delegate those powers 
to others unless such powers by their very 
nature can only be exercised through agents. 
The Collector has no power to delegate his 
own power and the Local Government has 
no right to empower a Collector to 
delegate the power which the Local 
Government confers upon him except in 
respect of performance of acts which by 
their very nature can be or are usually 
done through agents and such agents only. 
The power ‘ to take measures ’ under the 
Act, which may be granted to any person 
by the Local Government, is a different 
matter from the regulations or orders which 
have to be observed or obeyed by the 
public or a person or class of persons in 
respect of those measures. Rule 104 of the 
Regulations under the Act is ultra vires of 
the Local Government. Nagappa Thevan v. 
Emperor. 14 Cr. L. j. 620 : 

21 1. C. 668 : 1913 M. W. N. 928 : 

14 M. L. T. 443. 

S. 3— Burden of proof. 

Under S. 3, Epidemic Diseases Act, III of 
1897, it is unnecessary for the prosecution 
to prove, in cases of disobedience of an 
order made under the Act, that the accused’s 
disobedience was likely to cause danger. 
The only important question is whether the 
order was a lawful order under that Act. 
Nagappa Thevan v. Emperor. 14 Cr. L. J. 620 : 

21 1. C. 668 : 1913 M. W. N. 928 : 

14 M. L. T. 443. 

S. 3 — Punishment under, scope of, 

A person who merely personates another 
before an officer appointed under the 
Epidemic Diseases Act, 1897, does not 
commit the offence of cheating by persona- 
tion under S. 419, Penal Code. An offence 
under S. 188, Penal Code, read with S. 3, 
Epidemic Diseases Act, 1897, _ is not 
punishable with rigorous imprisonment 
unless it is expressly found that danger was 
thereby caused to human life, health or 
safety. Emperor v. Madhub Chandra Raj. 

4Cr.L.J.479 ; 
3 L. B . R. 214. 

ERROR OF LAW. 

[ See also Cr. P. C. 1898, S. 439. 

ESTOPPEL 

Miscellaneous— Blowing hot and cold. 

The maxim expressio unius est exclusio 
alterins is an uncertain guide to the true 
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ELECTRICITV ACT (IX OF 1910) 

in liL liousc ninkinn the line neeessiblc. 77m- 
hir Vratad v. Emptror. 36 Cr. L. J. 2 : 

152 I. C. 11 :15P, L. T. 761 : 
7 R. r. 155 : A. 1. R. 1934 Pnt. 523. 

Scdtanr nf the Act. 


Thr Art is nn CNtremely teehnienl one, 
nnd the jiropcr perfonnnnce of its requirements 
demnmhi n consiileralile ninnnnl of teehnioiil 
knorrledcc, and tlie sehetne of the Act is not 
to impoee t>enaUies n])nn eonsurners or property 
owners for breaehes of teehnienl rctpiirements 
of the Art except after nn order reipiirinj! 
tlienr to comply witli certain rlircctions, and 
it is only tire failure to olrcy snch orders, and 
not tlie mere nomronipliance witit t!\c rnles, 
which is made pitnislmhlc. I'tnpernr w .Vomr- 
aVu y. Sntteneain. 37 Cr. L. J. 1124 : 

165 I. C. 261 : 3S Roni. L. R. 434 : 

9 R. R. 131 ; 60 Rom. 770 : 

A. l.R. 1936 Rom. 327. 

S.2 (c) ~‘f ’oftsimier’ — Scape of — lltites 

tinder S, .17 f t), r. JOO. 

The delinilion of a *• t-niisiimer *' in S. t; (c), 
I'.lrrlririty Art, includes any person who is 
supplied with cnrrpy hy a licetisrc, rmd any 
person who'c pretnises art; for the time hein}’ 
connected for the purposes of a supply of 
enerj;y with the works of a licensee. I'riina facie 
it shoidd Ire enrtUf’!i to firovc cither that enerpy 
teas tufifdied for the use of the persons or thfil 
the persons tverr owners or oernpiers f»f pre- 
fiiiscs ronnrctcfl up with the licetrsee’s rlectri<’ 
system. JUidpaiptir Electric Suppli; Co., Ltd. 
V. liar! I'rtnad Snhoii. 39 Cr. I... J. 206 : 

172 I. C. 940 ; IS P. 1.. T. 9.S6 : 

10 R. P. 365 ; 4 R. U. 203 : 

A. 1. R. 1938 r.nt. 1.5. 

HLLCTIUCITY ACT (IX 01- 1910) 

s. 26 (5). 

,SVe aha I'.lertricity Act, Itdtt, S. -I t (h). 


S. 33--' Ei’crp 

.Application of srettOfi. 


In S. .'Sn, I'Oectricity Act, the term " every 
trerson ’* Is rtot eonfined to persons who are 
licensed under Parts II and III r>r the .Act, 
nor is the section confined to cases in 
wliich the iiccident sictually results in 
pefrfuial injure or »!c:ith. In re : ,1/r. 
llatrhiin. ’ 16 Cr. L. J. 620 : 

30 I. C. 444 : 18 M. I-. T. LSO ; 

A. I. R. 1916 M.nd. 1224. 


-S. 


37- 

of 


-I'inc. 

conviction 


ELECTRICm' ACT (IX OF 1910) 

S. 37. R. 106- 

Rulc is tdtra vires of the Govcrnor-Gcncml- 
In-Council and is, therefore, invalid. Ena 
llacl; V. Emperor. 35 Cr. L. T. 1364” 

ISI I. C. 632 : 12 RanR. 515 : 7 R. Rang. 100 : 
j A. I. R. 1934 Rang. 178. 

1 S. 39 — Ihirdcn of proof. 

i 'I'lic hiirdcn of proof of an offenec under 
I S. :i!i is on tlie prosecution hut proof 1ms 
; to lic circumstantial in clmrnelcr. liamvari 
' Lai V. Emperor. 35 Cr. L. J. 179 : 

; 146 r. C. 814 : 1933 A. L. J. 1175 : 6 R. A. 344 : 
j A. 1. R. 1934 All. 60. 

i S. 39— Scope of — AIjstractiou, xvhether 

; neeessari/ iiipredinit of S. o9. 

[ S. up, Islcetricity Act, docs not .say that 
, rlislionesl idistniction or consnmjition or use 
i of cnerpy is theft. The .stetion means no 
i more than that the offender is to be 

I treated in the same way as if he had 

’ mmunitted tlie offenec of llicft. Hash liehari 

Shah ilianda) v. Emperor. 38 Cr. L. J. 545 : 
16S 1. C. 657 : 41 C. \V. N. 225 : 9 R. C. 853 : 

A. 1. R. 1936 Cal. 753. 

S. 39-'Sen}te of. 

TJic piirJnining of elect rieily cimnol be 
treated as n trivial offence, liamvari Lai v. 
Emperor. 35 Cr. L. J. 179 ; 

146 I. C. SI4 : 1933 A. L. J. 1175 : 6 R. A. 344 : 
j A. I. R. 1934 All. 60. 

I 

i 

j Ss. 39, 41 — ' .SVpnr/ilr rnaclmttds ' — 

\ denetol Clauses Art, .S', t’C. 

j I'or tlie pnrjiose of S. gtt, Gencnil Clatisc.s 
1 Aid, it mnst be taken that Ss. tilt and 44, 
i Electricity -Act, are to be considered ns 
; separate enactments. Hash liehari Shah 
I [Ifaiida] V. Emperor. 38 Cr. L. J. 545 : 

i 168 I. C. 657 : 41 C. W. N. 225 : 9 R. C. 853 : 
i A. I. R. 1936 Cal. 753. 


person uirumrip of \ 


In case of a conviction under r. Kid, 
although tlie breaking of n seal on a meter 
fixed on a consitmcr's premhes is siifilcient 
to render the consumer liable to n line, 
the IhiC should lie ndiqdrd to the eireiiiii- 
stanees of the r.ase. llaphunath Jlnnndr v. 
EtnprrtiT. 36 Cr. L. J. 36 : 

151 I, C. 1039 : 17 N. L. J. 140 : 7 R. N. 77 : 

A. I. R. 1934 Not;. 245. 


i — — ~ — Ss. 39, SO At the instance of' 

: tnranina and .scope of. Offence of theft of 
i elrelririli/, whether offence under S, He!), Penal 
’ Code. 

I The phrase “ at the instance of ” means 
! merely “ at, the snlieitallon of or at the 
; roquesl of.” and the Legislature meant only 
I that a proseculitin should not he instituted 
j hy some independent busy body who 
I had nothing to »lo with the mailer. Theft 
i of eleelrieily is an ofTcnec under S. UTO, 
i Penal Code, lieeause of S. liO, Eleelrieily 
i Act, it is nn offenec which was created by 
I that Kcelion and the I.egishitiire intended 
■’ S. .5(1 In apiily to an orfenee of this nature, 
j 'riicrchire, there could lie no pra.seeiition 
I except at the instjuice of the pcr.son 
i .aggrieved. Hint is of the Electric Company, 
i Vishwnnnih v. Emperor. 38 Cr. L. J. 53 ; 

i 165 1. C. 689 ; 1936 A. L.J. 955: 

1. L. R. 1937 All. 102 : 
9 R. A. 309 : 1936 A. W. R. 842 ; 

A. I. R. 1936 All. 742. 
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EVIDENCE 
A dm is a il> ililit. 

A written inrorinntion is not cvirlcnee. If it 
is desired to iimkc tlic nmiler eoiilaincd in it 
evidence, n person who can directly testify to 
finch matter must he produced. Mi llatik v. 
Emperor. 7 Cr. L. J. 87 : 

4 L. B. R. 121 ; 14 Bur. L. R. 202. 

Admissibiiitii — AJJldnvil — Sininnent 

ill, xchelhtr enu he received os evidence of eipe 
of insitrcd. 

Qiinerc— 'Wlicthcr in the ordinary eourse an 
allidavit would necessarily he receivable in n 
judicial proceeding ns evidence to prove the 
ngc of the insured. ICetmtihshi/ti Vrnsad Dahd v. 
Emperor. 41 Cr. L. J. 21 ; 

184 I. C. 468 : 1. L. R. 1939. 2 Cal, 459 : 
43 C. W. N. 1033 : 12 R. C. 235 : 

A. I. R. 1939 Cal. 657. 

Admissibilitti— Consent or reipiesl Ini 

Counsel, effect of. 

Evidence which is legally inn<lmhsible camrot 
be rendered admissible either l»y the request 
or consent of tlie nceuse<r.s Counsel. Abdul 
Gaffoor v, Gavind Prasad, 30 Cr. L. J. 736 : 

117 I. C. 241 : I. R. 1929 Rang. 177 : ' 
A. I. R. 1928 Rang. 284. 

Admissibiiitii — Confession recorded 6i/ 

Magistrate taking part in irit M/igo/ion, ] 

Confc.ssions recorded by a .Magistrate, who 
directs n Police investigation, or wlio holds a ; 
preliminary inquiry, arc ndmissilric in evidence 
when they have been voluntarily made. A ; 
Nngistralc is not dis(iuniiiicd from performing ; 
his duty of recording voluntary confessions ' 
merely because he took part in the Police 
investigation. But his jicrsonal relations with 
the investigating Police should not be such : 
that an accused, who had been forced to make ! 
n false confession by the Police, would tliink it ! 
of no avail to tell the truth to the .Magistrate, j 
Jmperator v. Misri. 12 Cr. L. J. 489 : i 

12 I. C. 209 : S S. L. R. 31. j 

-Admissibility— Depositions made before ! 


Com m itti ng M ag is t rate. 

Where the cross-examination in the .Sessions 
Court is not full, the High Court can look 
into the depositions made before the Com- 
mitting Magistrate to see whether the witness 
is giving a consistent story. In re : Kilta 
Valayan. 12 Cr. L. J. 503 : 

12 I. C. 223 : 10 M. L. T. 82. 

Admissibllity—Dcposition read over by 

deponent himself, effect of. 

Where a Magistrate produced to prove a 
confession recorded by his reading over bi.s 
deposition and docs not have it read over 
to him in the hearing of tljc aceused, the 
deposition is still a legal piece of evidence. 
Jagxca Dhanuk v. Emperor. 27 Cr. L. J. 484 : 

93 I. C. 884 : 5 Pat. 63 ; 
7 Pat. L. T. 396 ; A. I. R. 1926 Pat. 232. 

— ; Admissibility— Evidence as to identifi- 

cation— Accused absconding after occurrerree — 
iaenlification of accused. 

The accused was convicted of murder. The 


EVIDENCE 

j prlfifipal witness was the wife of the dcccnscd 
1 who was sleeping close by. She stated Hint 

■ when the .••hot was fired she awoke, opened 
I her eyes- and by the llnsli of the lirc-arm 
i rccogni/.cd the accused who ran nwnv. She 
( at once raised her erics to the effect that the 
: accused had killed her husband. The husband 
! of a sister of the dcccnscd, who was .sleeping 

■ on his roof on tlie other side of the lane, 
; stated that he heard a shot and tlicn crie.s 
i of deeeased’.s when and tiien going down from 
! the roof of his house, he rceognir.cd tlic acctis- 
I cd. Another witness wlio lived at a distance 
I of 50(1 karnms, deposed that having heard the 
' cries he was going to llic spot when he met 
I tlie aeensfd on the way. Other evidence was 
i to the effect that nflcr the occurrence, tlhc 
I accused nliscondcd from the village : Held, 

I that the evidence as to idcntillcation was 
[ ifisullivient and the foot of accused's abscond- 
I ing was not Inconsistent with his innocence 
as he might have run away in fear knowing 
tfiat an incorrect accusation had Isecn hrotighl 
against him. Ahmad v. Emperor. 

16 Cr. L. J, 155: 
27 1. C. 219 :4P. L. R. 1915: 

2 P. W. R. 1915 Cr, : A. 1. R. 1915 Lah. 106. 

— eldmissibility— Evidence of character— 

Admissibility of judgment of acquittal for injur- 
ing character of acquitted person. 

.fmlgimnls of acquittal arc not aiimissihle in 
evidence even in a case where the character 
of the person is dircetiy unilcr enquiry under 
S. 110, Cr. P. C,. far less can it he permitted 
to he used by the .Magistrate in this ease 
for the jmrjmse for which he recorded it in 
his judgment, namely, to throw a slur upon 
the character of the Sub-Inspector for cxccut- 
i\e or iid;uin?striitl»e purpose. IHrriarayan 
Singh V. Emperor. 23 Cr. L. J. 371 : 

67 I. C. 195 ; 3 P. L. T. 239 : 
A. I. R. 1922 Paf. 97. 

Admissibility. 

In a ease for damages for injuries sustained hy 
the plaintiff due to collision with defcmlanC.s 
car, the jilaintiff led eviilcncc ns to an admis- 
sion made hy one M, a passenger in the 
defcndnnt’.s car after tlic collision, ns to tlie 
defendant’r. re.siionsihility. Counsel for the 
plaintiff, wlicn this evidence was led, assumed 
timl he could prove tliat tiic tiefendant was 
within hearing when tlic admission was made 
and stated that he had two witnepcs who 
could depose of tliis fact. The trial Court 
ruled that its udmissibility was dependent on 
its being sliown to have been made in his hear- 
ing. It subsequently appeared, however, that 
thi.s could not he sli’own. Tlicrc was no evi- 
dence that M had atitliorily to make such an 
ndmiss'ion. She lier.sclf denied having made it. 
The only qiic.slion.s in the en.se rcrpiiring 
detailed conKldcration by the .Tury were those 
ns to the contributory negligence of the plain- 
tiff and the .Jury was aware of thi.s. New trial 
was sought on the ground that this evidence 
was wrongfully admitted : Held, that there 
WHS no admission of the evidence complained 
of; that when it was conditionally taken sub- 
ject to proof of other matters, there was n_ sudi- 
cient direction that unless those conditions 
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knowingly. Emperor v. Nazar Ally V. Nalter- 
rvala. 37 Cr. L. J. 1124 : 

165 I. C. 261 : 38 Bom. L. R. 434 : 
9 R. B. 131 : 60 Bom. 770 ; 
A. I. R. 1936 Bom. 327. 

S. 50. . 

. Sec also Electricity Act, 1910, S. 89. 

— S. 50 — * Person aggrieved,' meaning of 

— Seal on meter affixed by Elrclric Company, 
removal of—Comjiany’s power (o initiate pro- 
ceedings. 

Where n seal nOlxed by an Electric Supply 
Company to n meter placed upon the premises 
of a consumer of electrical energy has been 
removed, the Company is n ‘ person aggrieved ’ 
within the meaning of S. ;"0, Electricity Act 
and is competent to initiate jiroceedings for 
prosecuting the offender. ^Tuhammad Sadiq 
V. Delhi Electric Supply Co. 

30 Cr. L. J. 702 : 
116 I. C. 889 : I. R. 1929 Lah. 601 : 

A. I. R. 1929 Lah. 867. 

S. SO— Prosccidion under. 

Theft of electric energy — Prosecution not 
instituted by Government Electric Inspector 
but by Executive OOicer of Cantonment Board 
— Prosecution should be quashed. Dina Nath 
V. Emperor. 36 Cr. L. J. 736 (1) : 

155 1. C. 421 (1) : 35 P. L. R. 758 : 
7 R. L. 715 : A. I. R. 1935 Lah. 191 (1). 

Ss. 50, 44— ‘ Person aggrieved,' mean- 

ing of— Offence against company— Person in 
charge of company. 

A person who is directly in cliargc of the 
property of an electrical company comes within 
the description of the person aggrieved ” by 
any offence against the company, or by any 
tampering with its meters or wrongful appro- 
priation of electric current. lihagalpur Electric 
Supply Co., Ltd. V. Hari Prasad Snhay. 

39 Cr. L. J. 206 : 
172 I. C. 940 ; 18 P. L. T. 986 : 
10 R. P. 365 : 4 B. R. 203 : 
A. I. R. 1938 Pat. 15. 

ELECTRICITY RULES OF 1911 


emergency powers ORDINANCE (II OF 

buried in the walls, there is certainly an altera- 
tion in the system and not a case of replace- 
ment and a breach of R. 48 (1) is committed. 
Replacement means changing of old wires for 
new ones. Hans Hotz v. Emperor. 

41 Cr. L. J. 230 
185 I. C. 709 : 1939 A. L. J. 1032 
I. L. R. 1940 All. 67 : 12 R. A. 370 
A. I. R. 1940 All. 5 


R" 123 — Person liable to punishment 

under, who is. 

The person who actually carries out the 
installation is not guilty of any offence under 
R. 123, Electricity Rules, it is only the person 
under whose immediate supervision the work 
is carried out who is liable to punishment. 
Hans Hotz v. Emperor. 41 Cr. L. J. 230 : 

185 I. C. 709 : 1939 A. L. J. 1032 : 
I. L. R. 1940 All. 67 : 12 R. A. 370 : 

A. 1. R. 1940 All. 5. 

EMERGENCY 

Sec also Government of India Act, 1919, 
S 2. 

EMERGENCY LEGISLATION CON- 
TINUANCE ACT (I OF 1915) 

Validity of xvhclher ultra vires- 

Ordinances III and V of 1014— Jurisdiction of 
Courts to question orders of internment passed 
under Emergency Legislation Continuance Act. 
The Emergency Legislation Continuance Act 
of 1915 is not ultra vires of the Governor- 
Gcncral-in-Council and the High Court has 
no power to call in question orders passed 
thereunder. It is for the Governor-General- 
in-Couneil to be satisfied on the materials 
before tlicm and the Court cannot call for the 
materials or examine them. In the matter of : 
Jiwa Nathoo. 18 Cr. L. J. 64 : 

37 I. C. 48 : 20 C. W. N. 327 : 
44 Cal. 459 : A. I. R. 1917 Cal. 243. 

EMERGENCY POWERS ORDINANCE, 
(II OF 1932) 


Rr. 41, 105, 107. 

Sec also Electricity Act, 1910, S. 4T. 

ELECTRICITY RULES (1937) 

R, 48 (1) —‘Jlcplaccmenl,' meaning of — 

irircs originally fixed on surface subsequently 
buried in walls — There is alteration in system 
and breach of R. 4S (1). 

It is not in every case that the prosecution is 
called upon to prove that a re-wiring has 
altered the capacity or character of old instal- 
lation, It is only when there is replacement 
of lamps, fans, fuses, switches and other com- 
ponent parts of the installation that the 
alteration in capacity and character have to be 
examined. This exception, however, will not 
apply to electrical installation work including 
additions, alterations, repairs and adjustments 
of existing installations. Where the wires 
originally fixed on the surface are subsequently 


Power of Special Magistrate. 

Where a Special Magistrate tries a case under 
Ordinance II of 1932, and tenders pardon to 
an approver, it is not obligatory on him to 
commit the accused to the Sessions but he 
may try the case himself. Abdul Majid v. 
Emperor. 34 Cr. L. J. 1023 : 

145 1. C. 656 : 60 Cal. 652 ; 

6 R. C. 124 : A. 1. R. 1933 Cal. 537. 

S. 4— Illegality of order. 

An order containing directions that the person 
addressed shall conduct himself in such manner, 
abstain from such acts, or take such order about 
any property in his possession or under his 
control, as may be specified in the order, is 
legal. Jeihmal Parsram v. Emperor. 

^ 33Cr.L.J.902: 

139 I. C. 777 ; I. R. 1932 Sind 146 : 

A. 1. R. 1932 Sind 107. 
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trate are inadmissible. Emperor- v. Rajani 
Kanto Koer. 1 Cr. L. J. 10 : 

8 C. W. N. 22. 

AdmissibiliUj. 

When a house is searched by the Police on 
information that it is a common gaming 
house, the finding of instruments of gaming 
will be admissible evidence that the house is 
used as a common gaming house notwith- 
standing that the warrant under which the 
search is conducted is defective, though 
the finding of such articles may not be 
evidence to the extent mentioned in S. 0 of Act 
No, III of 1867. Emperor v. Abdus Samad. 

2 Cr. L. J. 806 : 
25 A. W. N. 257 : 28 All. 210. 

Admissibilily, 

Where a witness in the Sessions Court makes 
a statement different from the one made by 
him before the Alagistrate or to tlie Police, 
the Sessions Judge must bring on the 
record, for purpose of contradiction, the 
deposition of the witness before the 
Magistrate or obtain from the Police the 
proof of statement made to them by 
the witness. The Sessions Judge’s note 
that the witness did make a particular 
statement to the Magistrate or to the Police is 
not evidence and is not proof that such a state- 
ment was made. Emperor v. Baloch Khan. 

11 Cr. L. J. 498 : 
7 I. C. 601 : 4 S. L. R. 38. 

Admissibility. 

Where the finding of a corpse was due, not to 
anything that the accused had said, but to his 
conduct in pointing out the place, a record of 
the accused’s conduct is inadmissible in evi- 
dence. Emperor v Ranchhod Gokal. 

12 Cr. L. J. 429 : 
11 1. C. 613 : 13 Bom. L. R. 499. 

Admissibility — First Information Report 

by accused. 

While a First Information Report is valuable 
corroborative evidence of the testimony of the 
person who makes it, it cannot by itself 
support a conviction when the maker him- 
self is an accused person and cannot, there- 
fore, be examined as a witness. Where, 
however, a First Information Report made by 
an accused person himself contains an admis- 
sion which does not amount to a confession, the 
admission is admissible in evidence as against 
the accused person. Kaku v. Emperor. 

22 Cr. L. J. 694 : 
63 I. C. 822. 


— Admissibility — Witness produced by 

accused in defence— Evidence not believed— 
Accused convicted — Witnesses tried for perjury 
acquitted— Conviction of accused set aside for 
irregularity — Fresh trial — Accused applying 
for consideration of defence evidence for- 
merly^ produced without producing witnesses — 
Application refused — Exercise of discretion bv 
Magistrate. 


IJ was tried for an offence unc 
Penal Cpde. He pleaded an alii 


S. 

and 


395 , 

pro- 


duced six witnesses to prove it. The Magis- 
trate thought that all this evidence was 
false. D was convicted and proceedings were 
taken against the witnesses for perjury. On 
appeal by D, his conviction was set aside 
on the ground of serious irregularity in the 
trial and it was left to the District Magis- 
trate to see if any fresh trial of D was 
advisable. The witnesses tried for perjury 
were also acquitted, some by the Sessions 
Judge, and others by the Chief Court. D 
was, however, again tried for the same 
offence, and in defence, he said that he 
would not produce these witnesses again 
though he wished their evidence already 
taken to be considered. The Magistrate 
declined to consider the previous defence 
evidence unless the men were again produced 
in Court : Held, that under the circum- 
stances, the Magistrate exercised a wrong 
discretion in refusing to consider the 
evidence. Daim v. Emperor. 

IS Cr. L. J. 62 : 

22 I. C. 334 : 41 P. L. R. 1914 : 

17 P. W. R. 1914 Cr. : 

A. I. R. 1914 L ah. 159. 

Appreciation of. 

Although it is an elementary principle that 
false evidence should not be believed, a Court 
is not precluded from exercising its power of 
discrimination by eliminating exaggerations 
from evidence which is otherwise found to be 
true. A Court which disbelieves the prosecu- 
tion evidence with reference to particular 
offence, may still act upon it in respect of 
another offence. In re ; Chaganti Chinna Fen- 
kalasami. 28 Cr. L. J. 238 : 

99 I. C. 1038 : 25 L. W. 325 : 

A. I. R. 1927 Mad. 410. 


Appreciation of— Discrepancies of truth 

and discrepancies of falsehood — Minute attention 
to immaterial discrepancies is improper. 


In weighing evidence, it must be borne in 
mind that there are discrepancies of truth as 
well as discrepancies of falsehood, and that a 
too minute attention to immaterial discrepan- 
cies may lead to much failure of justice alike 
in the direction of conviction and of acquittal. 
Emperor v. Harnama. 11 Cr. L. J- 66 • 

4 I. C. 864 : 15 P. R. 1909 Cr. : 

37 P. W. R. 1909 Cr. 


Appreciation of — Distrusted in part, 

whether should necessarily be rejected altogether. 

Where the Court distrusts the evidence pro- 
duced in a case in one particular, or as 
regards one accused, it does not necessarily 
follow that it should reject the evidence 
altogether. Lakha Singh v. Emperor. 

15 Cr. L. J. 148 : 

22 I. C. 724 : 89 P. L. R. 1914 : 

30 P. W. R. 1914 Cr. : A. I. R. 1914 Lah. 93. 

Appreciation of — Evidence pointing to 

manslaughter — Case, if can be transformed into 
one of murder. 

It can never be maintained that where the 
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word of the tracker, the Court will not be jus- 
tified in placing reliance upon his testimony as 
that of an expert, unless and until it is shown 
to be clear, credible and consistent beyond all 
doubt and to be wholly incompatible upon 
any reasonable hypothesis with the innocence 
of the accused. Gurdit Singh v. Emperor. 

11 Cr. L. J. 82 : 

4 I. C. 941 ; 136 P. L. R. 1909 : 

36 P. W. R. 1909 Cr. 

Appreciation of. 

Where an accused is able to produce whole of 
his defence evidence, and does not desire to 
call any more, his conviction cannot be quashed 
simply on the ground that the trial was con- 
cluded within a short time. Stoami Dayal v. 
Emperor. 7 Cr. L. J. 353 : 

3 P. W. R. Cr. 20 : 8 P. R. Cr. 1908 : 

9 P. L. R. 448. 


reports a matter to the Police at a very late 
date and who is not able to give any explana- 
tion for the delay, should be treated with 
suspicion. Eheri v. Emperor. 


28 Cr. L. J. 185 : 
99 I. C. 857 : 3 L. L.J. 146. 


Benefit of doubt. 

Courts very rightly examine the evidence in 
eases of murder, with scrupulous care and 
caution and though they may sometimes feel 
morally convinced that particular person has 
committed a crime, yet, on the evidenee, 
having doubts in their minds as to the guilt of 
the accused, give the accused the benefit of 
the doubt and acquit him. Mahla Singh v. 
Emperor. 32 Cr. L. J. 522 : 

130 I. C. 410 : 32 P. L. R. 259 : 

1. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 


Appreciation of. 

Where admissions or incriminating actions 
by more than one accused person are deposed 
to, it is of the first importance that the 
witness should be made to describe as nearly 
as possible the exact words or conduct of each. 
Kha Hlaio v. Emperor. 7 Cr. L. J. 82 : 

4 L. B. R. 116. 

Appreciation of. 

Where in a case of breach of trust the trying 
Magistrate came to the conclusion that the case 
became one of civil nature from a receipt and 
an affidavit filed in the case : Held, that the 
Magistrate ought not to have confined himself 
to the affidavit and the receipt. He must 
form his opinion on the whole evidence pro- 
duced by the prosecution. Chinnappa Buthen 
V. Ruthna Gramany. 7 Cr. L. J. 397 : 

3 M. L. T. 324. 

— Appreciation of. 

Where the evidence of the prosecution wit- 
nesses has been disbelieved as against most of 
the accused, their evidence must be extremely 
convincing before the rest of the accused can 
be convicted and sentenced to death on such 
evidence. Mahla Singh v. Emperor. 

32 Cr. L.J. 522: 
130 I. C. 410 ; 32 P. L. R. 259 ; 
I, R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

-Appreciation of. 

Where witness deposes to many facts occur- 
ring at different places and times, his truthful- 
ness may be suspected, but circumstances 
under which he could have acquired knowledge 
of such facts should also be taken into con- 
sideration. Emperor v. Dina Bandhu Moilra. 

1 Cr. L. J. 62 : 

8 C. W, N. 218. 

Appreciation of — Witness held un- 
reliable as to one accused whether can be believed 
as to others — Witness reporting to Police very 
late — Delay not explained — Evidence, value of. 

In the absence of special reasons, a witness 
who is held to be unreliable in respect to one 
accused should not be held reliable to the 
other accused. The evidence of a witness who 


Benefit of doubt — Way o' weighing— 

Onus probandi. 

Although there may be ample evidence 
against an accused person, but it should not 
be acted upon without carefully considering 
and testing it with all the surrounding circum- 
stances raising a doubt as to his being guilty, 
the benefit of which he is entitled to get. For 
instance, due regard is to be paid to : (1) what 
is stated against him in the initial report 
made to the Police : (2) the state of feelings 
of the persons against him living in the locality 
where the offence is committed; (3) the facility 
with which he could be falsely implicated and 
(4) to the motive for implicating him. Lachman 
Singh V. Emperor. 11 Cr. L. J. 130 : 

4 I. C. 992 ; 90 P. L, R. 1909 ; 
19 P. W. R. 1909 Cr. 

Child, evidence of — Murder of mother 

— Child's cries attracting passers-by. 

The evidence of the child is not admissible 
as evidence of the truth of what it says but 
as explaining the conduct of other witnesses ; 
even what it said is admissible in evidence. 
Where, therefore, the mother of a child is 
murdered and the cries of the child attract 
the passers-by, the witnesses can speak not 
only of the nature of the child’s cries, but even 
as to what the child said so far as it explains 
their conduct. Raban Lain Shaikh v. Emperor. 

39 Cr. L. J. 618 .• 
175 I. C. 324 : 10 R. S. 296 ; 
32 S. L. R. 709 : A. I. R. 1938 Sind 97. 

Child witness — Duty of Court. 

Before examining a child witness, the Court 
should satisfy itself that the child was suffi- 
ciently intellectually developed to understand 
the questions put to it and convey the 
relevant information to the Court. If the 
Court is of opinion that by reason' of tender 
years and consequent immaturity of judgment, 
the child is unable to do this, it ought not to 
examine it at all. Ghulan Hussain v. Emperor. 

32 Cr. L. J. 63 : 

127 I. C. 862 : 31 P. L. R. 612 : 

I. R. 1930 Lah. 894 : 

A. I. R. 1930 Lah. 337. 
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house of her husband. Finally she went to 
reside with her paternal uncle ; and while 
there, she contracted criminal intimacy with B, 
an unmarried youth of 20. In a short time, 
the fact of this intimacy became known, so 
her uncle sent her back to the house of her 
husband. On the day of her return, there was 
a feast in the house, and she put into the food 
cooked by her a white substance given to her 
by B. Her story was that she was assured by 
her paramour that if she administered the 
drug to her husband and mother-in-law, they 
would become submissive to her, would love 
her and no longer ill-treat her. She served 
the food mixed with the substance not merely 
to her husband and his mother, but to some 
other persons also to whom she was affection- 
ately disposed. As soon as the guests had 
taken the food, several of them were taken ill 
and one subsequently died. A and B, were 
charged with murder. B denied complicity in 
the transaction : Held, that, though the case 
against both the accused was one of grave 
suspicion, yet the circumstances were not 
inconsistent with their innocence, that the self- 
exculpatory statement made by A could not 
be used as evidence against B under S. 30, 
Evidence Act, as the inherent quality of the 
statement was not a confession, and that the 
statement of A could not be used against B as 
it had been established that there was a 
conspiracy between the two persons to 
poison the husband and the mother-in-law, of 
the girl. Kusir Bap v. Emperor. 

14 Cr. L. J. 586 ; 
21 I. C. 378 : 18 C. L. J. 590. 

Circimslantial evidence, conviction based 

on — Revision by High Court. 

Where a conviction is based upon circum- 
stantial evidence, the question always remains 
whether the evidence which has been believed 
by the Court, which heard it, is of such a 
nature that it ought to have been accepted as 
establishing the guilt of the accused person 
beyond reasonable possibility of doubt and 
this is a question which may be dealt with 
by a High Court upon an application for 
revision. Aman AH v. Emperor. 

11 Cr. L. J. 631 ; 
8 I. C. 379 : 13 O. C. 309. 

Circumstantial evidence — Conviction 

for abetment on circumstantial evidence, when 
proper. 

Though there are circumstances which throw 
a good deal of suspicion on the accused, he 
cannot be convicted on circumstantial evidence 
alone where the circumstances do not con- 
verge in such a manner as to outweigh the 
possibility of innocence of the accused. To 
support a conviction of murder on circumstan- 
tial evidence, the circumstances must be entire- 
ly inconsistent and incompatible with the in- 
nocence of the accused. Where an accused is 
convicted not of murder but of abetment of 
murder, a greater amount of circumstance 
would be required to show that though the 
accused was not the real murderer yet he had 
planned and abetted the murder. Dinamani 
Udaipal Ram Ternary v. Emperor. 

27 Cr. L. J. 1297 : 

98 I. C. 241. 


Circumstantial evidence. 

In the case of circumstantial evidence, it is 
incumbent on the prosecution to show that 
it is impossible to explain the circumstances 
otherwise than upon the hypothesis of the 
accused being the guilty person. A conviction 
based upon circumstantial evidence alone 
cannot be sustained unless it can be shown 
beyond reasonable doubt that the guilt of the 
accused is the only hypothesis possible. Lalla 
Prasad v. Emperor. 11 Cr. L. J. 114 : 

5 I. C. 355 ; 13 O. C. 1. 

Circumstantial evidence — Inference of 

guilt, when justifiable. 

Circumstantial evidence to justify an infer- 
ence of guilt must be incompatible with the 
innocence of the accused and incapable of 
explanation upon any other reasonable hypo- 
thesis than that of his guilt. Ghauns v. Em- 
peror. 27 Cr. L. J. 1004 : 

96 I. C. 860 : 27 P. L. R. 611 : 
7 Lah. 561 : 9 L. L. J. 39 ; 
A. I. R. 1926 Lah. 691. 

Circumstantial evidence, meaning of. 

In the definition of ‘proof’ no distinction 
is drawn between circumstantial and other 
evidence. Court should consider whole matter 
before it. Miran Bakhsh v. Emperor. 

32 Cr. L.J. 1032: 
133 I. C. 446 : 32 P. L. R. 461 : 
I. R. 1931 Lah. 782: 
A. I. R. 1931 Lah. 529. 


Circumstantial evidence — Presumption 

— Person found in possession of stolen properly 
shortly after theft. 

The fact that a person is found in possession 
of stolen property -shortly after the theft, 
raises the presumption that he took part in 
the theft. Khatir Jama Khan v. Emperor. 

31Cr. L.J. 492: 
123 I. C. 393 ; A. I. R. 1930 Pat. 385. 

Circumstantial evidence — Sufficiency of. 

In cases depending entirely on circumstantial 
evidence, in order to justify an inference of 
guilt, the incriminating facts found against 
the accused must be incompatible with his 
innocence and incapable of explanation upon 
any other reasonable hypothesis than that or 
his guilt. Where the only evidence against 
an accused person is that he produce^ certain 
property which is identified as having been 
stolen from a person proved to_ have been 
murdered, and there is no admissible eyiuence 

against him to connect him more directly wit i 
the murder, it is unsafe to convict him ot tne 
offence of murder. Itaghunath v. 

26 Cr. L. J. 1380 : 

89 I. C. 516 : A. I. R- 1926 Nag. 119. 


Circumstantial evidence, value of. 

In cases based only on circumstantial 
dence, the circumstantial evidence should be so 
strong as to point very clearly _ to the guilt ot 
the accused. In re : Sankaralinga Thevan. 

31 Cr. L. J. 712 : 

124 I. C. 506 : 31 L. W. 451 : 

. 58 M. L. J. 397 : 1930 M. W. N. *96 = 
53 Mad. 590 : A. I. R. 1930 Mad. 632. 
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were fulfilled, it wns not evidence in the case 
and that having regard to the course of the 
trial, the trial Judge Avas not Avrong and Avas 
probably Avise in not again reminding the Jury 
of matters Avhich Counsels in their concluding 
speeches had thought it right to ignore. 
Halford Stnoart V. George Alfred Francis Han- 
cock. 41 Cr. L. J. 730 : 

189 I. C. 321 :6B.R. 345: 
1940 O. L. R. 483 : 13 R. P. C. 31 P. C. : 

A. I. R. 1940 P. C. 128. 

AdmissibilUy. 

Inasmuch ns an accused cannot giA’c CA’idcncc 
Avhilc on his trial, scondarj’ evidence of an 
identification of a co-nccuscd by him is clearly 
inadmissible. Evidence by an ofiicial Avitness 
of identification is only admissible, if the 
identifying Avitness is called to support his 
identification on oath. The fact that a Avit- 
ness makes mistakes in identification is no 
reason for discrediting his evidence in other 
matters, Khclal v. Kntjicror. 

24 Cr. L. J. 526 : 
73 I. C. 62 : 21 A. L. J. 143 ; 
45 All. 300 : A. I. R. 1923 All. 352. 

AdniissibHily Sole’s of slalctncnls of 

roitncsscs by Police. 

If Avrlttcn notes of statemenLs made by Avit- 
ncsses to the Police arc to be used in order 
to discredit them, the Police Olliccr Avho record- 
ed them should be called ns a Avitness to proA-e 
them. Achar v. Pirushab, 14 Cr. L. J. 437 ; 

20 I. C. 597 : 7 S. L. R. 10. 

AdmissibilUy, report made by accused, 

A first report is generally A’cry valuable corro- 
borative evidence of the testimony of the 
accused Avho makes it, but Avhcrc it is made 
by an accused, it is not admissible in evidence 
at all and constitutes no corroboration either 
of the case against himself or of that against 
any other co-nccuscd. Where, therefore, the 
Avholc of tlic evidence Avas disbelieved by the 
Sessions Judge but the accused Avcrc conAucted 
on the strength of a report made by one of 
themselves : Held, that inasmuch ns the con- 
viction Avas based on material Avhich Avns 
inadmissible in evidence, it could not stand. 
Harji v. Emperor. 19 Cr. L. J. 513 : 

45 1. C. 273 : 4 P. R. 1918 Cr. 
A. I. R. 1918 Lah. 69. 

AdmissibilUy— Hcporls on secret enquiries. 

Reports made by a Tahsildar on secret enqui- 
ries under the orders of a Sub-Divisional Olliccr 
arc quite inadmissible in CA’idcncc in a criminal 
trial. Ham Chatid v. Emperor. 

28 Cr. L. J. 91 : 

99 I. C. 123 : A. I. R. 1927 All. 147. j 

Admissibility— Several persons tried on 

same indictment — IlT/ncss called by one of them, 
may be cross-examined by others if he gives 
testimony tending to incriminate them — Admis- 
sibility of such evidence. 

When tAvo or more persons arc tried on the 
same indictment and arc separately defended, 
any Avitness called by one of them may be 
etOBS-examined on behalf of the others, if he 
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giA'cs any testimony tending to criminate 
them. His testimony, therefore, is admissible. 
Chaman Lai v. Emperor. 41 Cr, L. J. 639 : 
188 I. C. 440 : 1. L. R. 1940 Lah. 521 : 
13 R. L. 41 : A. I. R. 1940 Lah. 210. 

Admissibility— Statements. 

A statement by a Police Officer to the effect 
that certain persons made certain statements 
to him is not admissible in evidence unless it is 
CA’idcncc of general repute. Chainsukh v. 
i Emperor. 16 Cr. L. J. 221 : 

I 27 I. C. 845 ; A. I. R. 1915 All. 125. 

Admissibility— Statements made to 

Police during invesligaiion. 

EA’idence of incriminating statements made 
by an accused person Avhilc in the custody 
of the Police, and of his having pointed out 
the places Avlicre he had taken the a bducted 
AAoman during the course of the night in 
Avhich the offence of abduction is alleged to 
haA’c been committed, arc not admissible in evi- 
dence. Kcramat Mandal v. Emperor. 

27 Cr. L. J. 263 : 
92 I. C. 439 : 42 C. L.J. 524; 
A. I. R. 1926 Cal. 320. 

Admissibility — Statement of Counsel 

about relevant facts cannot be accepted unless he 
is examined. 

No statement of Counsel concerning relcA’ant 
facts in the ease can be accepted 
othcrAvisc than in the Avitness-box. Local 
Government v. Msl. Gaji. 17 N. L.J. 189 ; 

A. 1. R. 1935 Nag. 69. 

AdmissibilUy— Stalcmcnls of persons not 

examined as loUncsscs as to whcrcaboiits of accus- 
ed at time of occurrence. 

A slalcmcnt made by a person Avho is 
not examined ns a Avitness that the accused 
Avas not in his house on the night on 
AA'hich the offence is alleged to have 
been committed, is not admissible in evidence. 
Kcramat Mandal a'. Emperor. 

27 Cr. L.J. 263: 
92 I. C. 439 ; 42 C. L. J. 524 : 
A. I. R. 1926 Cal. 320. 

AdmissibilUy. 

Statements of the accused in consequence of 
Avhich nothing Avas discovered should not be 
admitted in evidence. Emjjcror v. lianchhod 
Gokal. 12 Cr. L. J. 429 : 

11 I. C. 613 ; 13 Bom. L. R. 499. 

Admissibility of. 

The accused stated before the Committing 
Magistrate that the child had fallen doAvn 
from a .terrace and his rc.spiration stopped. 
Again, on being taken to the place of occur-' 
rcnce, lie pointed out to the Sub-Deputy 
Magistrate a place on the roof of his house 
from Avhich he said the boy had fallen, and 
a place near it Avhcrc he had at the time 
been sitting to ease himself, and also a place 
in his bari Avherc he admitted he had buried 
the body of the boy : Held, that the statements 
made by the accused to the Sub-Deputy Magis-- 
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in material particulars directly connecting 
the accused with the commission of the crime. 
So, where material discrepancies occur between 
the statements of the corroborating witnesses 
before the Police and their depositions in the 
Court of inquiry or trial, there is no corrobora- 
tion and consequently the prosecution must 
fail. Amar Das v. Emperor 11 Cr. L. J. 580 : 

;8 I. C. 193 : 36 P. W. R. 1910 Cr. 

Corroboration — Necessitif af — Person 

not charged but whose evidence appears to be 
that of accomplice — Corroboration, necessity of. 

Where the evidence of a person though not 
charged with an offence looks as that of an 
accomplice in the commission of the crime, 
it has to be reviewed with grave caution 
and needs strong and independent corrobo- 
ration in material particulars before the Court 
can be justified in acting upon it and passing 
a conviction on it. Mohamad Anis v. Emperor. 

37 Cr. L. J. 955 : 

164 I. C. 482 : 1936 O. W. N. 691 : 
1936 O. L. R. 459 : 9 R. O. 81 ; 
A. I. R. 1936 Oudh 405. 

Corroboration — Perjury cases —Practice. 

According to the Criminal Law of England, 
the assignment of perjury must be proved 
by two witnesses or by one witness and the 
proof of the other material and relevant 
facts confirming his testimony. This is not a 
mere technical rule but a rule founded on 
substantial justice. The Indian Evidence Act, 
however, does not provide that there must 
be corroboration to support a conviction. 
But in ordinary cases and where the provi- 
sions peculiar to Indian Law do not apply, 
a rule which is founded on substantial justice, 
may well serve as a safe guide to those who 
have to administer the Criminal Law in India. 
The rule that there must be something in a 
case to make the oath of the prosecution 
witness preferable to the oath of the accused 
must be satisfied. Emperor v. Bal Gangadhar 
Tilak. 1 Cr. L. J. 305 : 

6 Bom. L. R. 324 ; I. L. R. 28 Bom. 479. 

Corroboration. 

Where the evidence of an approver is 
entirely uncorroborated by any evidence 
to show that it was the accused who com- 
mitted the offence with which he is charged, 
the accused cannot be convicted. The 
approver’s evidence must be corroborated by 
material facts tending to point to the accused 
as the guilty person. Where the evidenee 
against an accused person charged with murder 
consisted of only the testimony of the 
accomplice or approver, and the Sessions Judge 
convicted the accused on the ground that the 
Medical Certificate was consistent with the 
approver’s statements and that marks of blood 
were found at the spot which the approver 
pointed out as the place where the deceased 
fell ; Held, that the conviction was bad and 
should be set aside. In re : Muthan Papayt/a. 

10 Cr. L. J. 567 ; 

4 I. C. 391. 

Court witness -Apprehension that 

witness will be hostile— Parly, whether entitled 
to compel Court to cite him. 
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A Court cannot be forced to call a witness 
as a Court witness merely because the party 
who wishes to examine him apprehends that 
the witness will be hostile, Gulai Jha v. 
Emperor. 29 Cr. L. T. 299 • 

107 I. C. 827 : 9 P. L. T. 344 
A. I. R. 1928 Pat, 277! 

Court witness —Duty of Court to 

examine person likely to throw light on occur- 
rence. 

It is the duty of the trial Court to examine 
any witness that might throw light on the 
occurrence. Where some of the prosecution 
witnesses depose that a certain person was 
at the scene of the offence, there is no 
irregularity in the Magistrate’s procedure in 
examining him as a Court witness though it 
is unlikely that his evidence would be of no 
value. Bhagwanlrao v. Emperor. 

'X’7 T \ • 

163 I. C. 702 ; 18 N. L. J. 289 : '9 R. N. 14. 

Credibility. 

A witness who is shown to be capable of 
changing sides and who has made statements 
in favour of both the prosecution and the 
accused, is an unreliable witness, and no 
guarantee of truth remains in respect of either 
of his statements. Sarju Singh v. Emperor. 

26 Cr. L, J. 1236 : 

88 1. C. 852 : A. I. R. 1925 Oudh 726. 

Credibility— Duty of Court. 

In dealing with cases under Chapter VIII, 
Cr. P. C., Magistrates ought, especially where 
no previous conviction is proved, to take 
great care to test the evidence for the prose- 
cution. Chintaman Singh V. Emperor. ■ 

7Cr. L.J. 146: 

7 C. L. J. 177 : 12 C. W. N. 299 ; 

35 Cal. 243. 


Credibility— Evidence must be scruti- 


aised on merits. 

It is an elementary principle in the adminis- 
tration of criminal justice that ° 

merest in the prosecution does not by 
itamp the evidence of a witness * 

fhe weight which is to be attached to t e 
testimony of a witness depends, m a large 
neasure, upon various co.isiderattoni, som.. 
)f which are that on the face of it his evidence 
should be so much in consonance with pr 
labilities and consistent with other evidence, 
ind should generally so fit m with 
material details of the case for the prosecuti 
IS to carry conviction of truth to^ a p_ru e 
mind. If these elements are wanting m tne 
mstimony of a witness, however independent 
le may appear to be, his evidence ®6ou 
mt be relied on in the decision of criminal 
lases where persuation of guilt must amoun 
to a moral certainty. Parwati v. Ernper , 

37 Cr. L. J. oZl . 

163 1. C, 319 : 8 R. N. 307 : 

A. T. R. 1936 Nag. 88. 
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evidence for the proscculion points niTirniatively 
no further than manslaughter, tlie law would 
enlarge the proof and transform the case into 
one presumptively of murder. Mahadco v. The 
King. 37 Cr. L. J. 914 P. C. : 

163 I. C. 681 : 44 L. W. 253 : 
1936 A. L. J. 869 : 40 C. W. N. 1164 ; 
1936 M, W. N. 889 : 9 R. P. C. 51 : 
38 Bom. L. R. 1101 : 1936 A. W. R. 741 : 

A. I. R. 1936 P. C. 242. 

Appreciation— Tests. 

It is an elementary principle in the adminis- 
tration of criminal justice that want of interest 
in the prosecution docs not hy itself stamp 
the evidence of a witness with truth. The 
weight which is to be attached to the testi- 
mony of a witness depends in a large measure 
upon various considerations, e. g., if on the face 
of it his evidence is so much in consonance 
with probabilities and consistent with other 
evidence, and generally so fits in with the 
material details of the case for the prosecu- 
tion ns to carry conviction of truth to a 
prudent mind. If these elements arc wanting 
in the testimony of a witness, however in- 
dependent he may be, his evidence is worth- 
less and should not be relied on in the decision 
of criminal cases where persuation of guilt 
must amount to a moral certainty. IJagcsImar 
V. Emperor. 31 Cr. L. J. 417 : 

122 I. C. 434 : A. I. R. 1930 Nag. 108. 

Appreciation of. 

Observations on the duty of Sessions .ludges 
to sift facts in Sessions trials when this is 
not sumcicntly done by pleaders for prosecu- 
tion and defence. In rc : ^Inlhan Vapayya. 

10 Cr. L. J. 567 : 
4 I. C. 391. 

^Ipprccialion of — Police testimony. 

A Policeman’s testimony, like that of every 
otlicr witness, must be jvulgcd on its merits, 
and should be accepted or rejected according 
to the circumstances disclosed in each par- 
ticular case. It cannot be presumed to be 
suspicious. Earn Saran Das v. Emperor. 

32 Cr. L. J. 444 ; 
129 I. C. 700 ; 31 P. L. R. 688 : 
I. R. 1931 Lah. 220 : A. I. R. 1930 Lah. 892. 

Appreciation of — Probabilities. 

Inference drawn from probabilities must give 
way to sworn testimony unless the inferences 
arc irresistible and show that the sworn testi- 
mony must be false. Emperor v. Ghnlam Nabi. 

29 Cr. L. J. 301 : 
107 1. C. 835 : 6 Pat. 768 ; 
A. I. R. 1928 Pat. 146. 

Appreciation of— Prosecution witness 

perjuring- His evidence hoxofar to be accepted — 
Doubtful evidence, whether same ns perjured evi- 
dence. 

According to the Evidence Act, Courts have 
to apply the standard of a prudent man. It 
is also true that cases not infrequently occur 
in which the evidence of a witness wiio has 
made an untrue statement in some respects 
is accepted as regards the rest of what he 
states. It is not, however, in pursuance of 
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tlic supposed rule that, even where a witness 
has beeri shown to have deliberately perjured 
himself in one part of his evidence, he may 
yet be considered without demur to be a 
truthful witness as regards the rest of his 
evidence which has not been proved to be 
false. Such a rule is as dangerous as the 
unrestricted application of the maxim is im- 
practicable. The correct rule to apply in such 
cases is that part of the evidence of a witness, 
who has been guilty of untruth in some material 
particulars, may be accepted if such part is 
corroborated by probabilities and other reliable 
evidence w’hich though insulficicnt by themselves 
to establish tiic guilt of a particular accused, 
nevertheless point to the truth of the state- 
ment of the witness directly implicating him. 
Ashiy All v. Emperor. 37 Cr. L. J. 1104 ; 

165 I. C. 193 : 1936 A. L. J. 565 : 
9 R. A. 244 : 1936 A. W. R. 733 : 

A. I. R. 1936 All. 747. 

Appreciation of — Testimony of witness 

rejected xoith regard to one accused, whether 
acceptable with regard to others, 

TIjc uncorroborated testimony of a witness, 
if held unreliable ns to one accused, should 
be rejected with respect to the others also in 
the absence of special circumstances. Yeshodi 
V. Emperor. 28 Cr. L. J.136 : 

99 I. C. 858 : 9 N, L. J. 194 : 
A. 1. R. 1927 Nag. 43. 

Appreciation of. 

The evidence of men who happen to be 
relations or friends of the murdered person 
cannot be discarded simply on account of their 
relationship or friendship. Mahla Singh v. 
Emperor. 32 Cr. L. J. 522 ; 

130 I. C. 410 : 32 P. L. R. 259 : 
I. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

Apprecialion of. 

Though the maxim falsus in uno 

falsus in omnibus does not apply with 
full force in the Punjab, nevertheless prose- 
cution witnesses who deliberately set 
about implicating innocent persons run 
a grave risk of finding that their evidence may 
be disbelieved in ioto. Mahla Singh v. 
Emperor. 32 Cr. L. J. 522 : 

130 I. C. 410 : 32 P. L. R. 259 ; 
I. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

Apprecialion of — Approver — Weight of 

approver's evidence. 

The evidence of an approver has to be most 
carefully analysed and considered. It must be 
so far above suspicion that a Court has no 
alternnlivc but to accept and net upon it. 
Where the Court believes in the approver’s 
evidence in part, and disbelieves it in part, it 
has no alternative but to reject the evidence 
altogether. Batharan v. Emperor. 

11 Cr.L. J.441 : 
7 I. C. 185. 

Appreciation of. 

When the whole question of the appellant’s 
guilt in regard to a serious crime, such ns 
murder, depends practically upon the bare 
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•while jumping, having in possession some 
of the ornaments robbed -while more value- 
able things were taken away by his 
companion: Held, the guilt of the accused 
is perfectly made out. The offence was 
committed in the morning and the offenders 
were in the compartment for some time 
taking off ornaments from the person of 
the victims and causing them injuries, and 
there is nothing unlikely in their having 
been able to identify him. Saudagar v. 
Emperor. 

A. I. R. 1923 Lah. 169. 

Cross-examination — Evidencc-in-chief 

not given — Pleader is not bound to give out 
names of roifnrsses rohose statements he intends 
to me in cross-examination. 

It is not till the evidence-in-chief of a 
witness is given that a Pleader or Advocate 
can decide what material he will use for 
cross-examination, and it follows that he is 
by no means bound to declare his witnesses 
beforehand, but that on the other hand, he 
exercises an undoubted right when he makes 
his application in respect of each separate 
witness as the need arises. Brahmaya v. 
The King. 40 Cr. L. J. 265 : 

179 I. C. 783 : 11 R. Rang. 347 : 
A. I. R. 1938 Rang. 442. 

Cross-exainination xoith regard to evi- 
dence— Kotice— Necessity of. 

If the questions which a Pleader puts to 
a witness in cross-examination have to be 
answered with reference to entries in books 
and correspondence, the Court may direct 
that the entries should be specified and 
may ask the witness to search for them, 
staying the proceedings in the meanwhile. 
Harnam Singh v. Emperor. 32 Cr. L. J. 666 : 

131 I. C. 138 ; A. I. R. 1931 Sind 38. 

Cross-examination, with regard to 

books— Notice— Necessity of. 

The Court has no power to order a 
Pleader who is cross-examining a witness to 
give previous notice of all questions to be 
answered from books or correspondence. 
Harnam Singh v. Emperor. 32 Cr. L. J. 666 : 

131 1. C. 138 : A. I. R. 1931 Sind 38. 

^Documentary— Dull/ of Court — Exclu- 
sion of. 

As the value of a document cannot be judged 
before it is produced and inspected, the Court 
is bound to accept a document produced by the 
accused and to look at it before it is excluded. 
Brindaban Ohander Das v. Ishaquddin. 

10 Cr. L. J. 492 : 
4 I. C. 67 : 13 C. W. N. 550. 

^Duty of Court. 

Accused refusing to take part in trial —Subse- 
quent application to re-call prosecution witness- 
es Magistrate should re-call witnesses. Chint 
Ram V. Emperor. 32 Cr. L. T. 1202 : 

580:32P. L. R. 13 : 
I. R. 1931 Lah. 964 : A. I. R. 1931 Lah. 186. 

TTZIT". Judge — Conviction, whether 

uoght to be set aside. 


^ EVIDENCE 

If the Judge has discarded almost in their 
entirety the accounts of the occurrence given 
by the witnesses for the prosecution and has 
substituted a narrative of his own founded for 
the most part on surmise and conjecture and 
wholly inconsistent with the story told by 
the witnesses, it cannot be said tliat his account 
of the matter is proved by testimony regard- 
ed as credible. He ought not to con%'ict the 
accused under the circumstances. Kalii Khala- 
shi V. Emperor. 14 Cr. L. J. 314 ; 

19 I. C. 1002 : 17 C. W. N. 538. 

Dying declaration, value of. 

A dying declaration, if properly recorded, is 
a valuable piece , of evidence but where it is 
shown that it was prompted by a person 
present when it was being recorded, its value 
is considerably discounted. Bhishen Singh v. 
Emperor. 27 Cr. L. J. 903 : 

96 I. C. 215 :8L. L.J.296 : 
27 P. L. R. 484 : A. I. R. 1926 Lah. 496. 

Dying declaration — Value of— Motive 

for crime— Insufficiency of evidence —Dying dec- 
laration of the deceased. 

It is unsafe to convict an accused of murder 
on the dying declaration of the deceased 
person when no motive has been shown for 
the crime, and there is no reliable evidence 
to implicate the accused. In re. Madappa Kone. 

11 Cr. L. J. 193 : 
4 I. C. 1127 : 5 M. L. T. 217. 

Dying declaration— Value of— State- 
ment of victim how far and when credible. 

Where a victim in agony makes a statement 
as to what had happened with him shortly 
after the occurrence, the concoction of a false 
story is highly improbable. Ahmad Yar Khan 
V. Emperor. 11 Cr. L. J. 171: 

5 I. C. 602 : 1 P. W. R. 1910 Cr. 


Exclusion of. 

A theory propounded by the defence which 
could easily have been' supported by evidence 
which the defence deliberately failed to 
produce, cannot be accepted. Sheo ^ftia v. 
Emperor. 35 Cr. L. J. 464 : 

147 I. C. 676 (2) : 6 R. A. 352 (2) . 

A. I. R. 1933 All. 939. 

Exclusion of — Accused a Brahmin 

whether sufficient to reject evidence othetwise 
reliable^ 

The mere fact that an accused person is a 
Brahmin is not a sufficient reason for rejecting 
the evidence of witnesses who testify 
him and who are prima facie » 45 . 

Ram V. Emperor. 25 Cr. L- J- • 

75 I. C. 733 : 6 L. L. J. 486 • 
A. I. R. 1923 Lah. 436. 


-Exclusion of. 


Courts should exlude from the record panch- 
nama which contains statements by an accu^ 
person which are either clearly inadmis^o e 
or which are of doubtful admissibility. Em- 
peror V. Ranchhod Gokal. 12 Cr. L. J. • 
11 1. C. 13 : 13 Bom. L. R. 499. 
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Child xvilitcsscs— Value of— Evidence 

of. 

Children arc a most nntnistworthy class of 
•witnesses as they often mistake dreams for 
reality, repeat glibly ns of their own knowledge 
what they have heard from others and arc 
greatly influenced by fear of punishment, by 
hope of reward, and by desire of notoriety. 
Abbas AH Shah v. Emperor. 

34 Cr. L. J. 606 ; 
143 I. C. 479 : 34 P. L. R. 536 : 
I. R. 1933 Lah. 355 ; A. I. R. 1933 Lah. 667. 

Circumstantial, rchen sujjicicut to justi- 
fy conviction. i 

Circumstantial evidence, in order to justifj’ ' 
conviction, must be exhaustive and exclude ; 
the possibility of guilt of any other person or | 
must point conclusively to the complicity of > 
the accused. Thakar Das v. Emperor. ' 

18 Cr. L. J. 375 : 
38 I. C. 759 : 32 P. R. 1916 Cr. : 

A. I. R. 1917 Lah. 366. i 

Cricumstantial, nature of, ■ 


Circumstantial evidence in order to bring a : 
charge home to an accused person must be such i 
ns to show that within all human probability i 
the act alleged must have been done by , 
the accused. Arajali v. Emperor. 

27 Cr. L.J. 1254 : ; 

98 I. C. 102 ; 30 C. W. N. 376. i 


EVIDENCE 

In order to justify the inference of guilt, the 
circumstantial evidence, where there is no 
direct evidence, must be incompatible with the 
innocence of the accused and incapable of 
explanation upon any other reasonable hypo, 
thesis than that of his guilt. The circum- 
.stances that the deceased was last seen alive 
in the company of the accused, though it 
raises a strong suspicion against the accused is 
not suflicicnt to establish his guilt beyond 
doubt. Ghulam Itasul v. Emperor. 

29 Cr. L. J. 289 : 

107 I. C. 774. 

Circumstantial evidence— Charge of 

murder— Accused found in possession of 
deceased's jaccls— Evidentiary value— Proof that 
jnvcls were on deceased's person at date of 
murder. 

In a murder case the fact that the 
deceased’s jewels were in the accused posses- 
sion at the lime of the latter’s arrest is no 
evidence, unless it is shown that the deceased 
had them on his person at the time of murder 
and the accused cannot explain his possession. 
The fact that the jjcrson charged with murder 
is found in possession of the deceased’s jewels 
two or three days after the latter’s dcatli and 
that he gives no explanation as to how he 
came by them is evidence against the ac- 
cused. Moyiln Kurmiah v. Emperor. 

14 Cr. L. J. 49 ; 

18 I. C. 337 : 1913 M. W. N. 145. 


Cireumslantial, value of— Murder ease— 

Jury, duty of. 

In a murder ease where there is no direct 
evidence against the prisoner but only the kind 
of evidence that is called circumstantial, the 
Jury has a two-fold task. They must first 
decide what portions of the circumstantial 
evidence have been established and then sec 
whether they constitute sufficient proof, i.c. 
whether the facts proved exclude the possibi- 
lity that the deed was done by some other 
person, and if they have doubts they must let 
the prisoner have the benefit. Emperor v. 
Browning. 18 Cr. L. J. 482 : 

39 I. C. 322 : 7 P. R. 1917 Cr. ; 

A. I. R. 1917 Lah. 3. 

Circumstantial, value of. 

It is a fundamental principle and one of uni - 
vcrsal application in cases dependent on 
circumstantial evidence, that in order to justify 
any inference of guilt, the incriminating facts 
must be incompatible with the innocence of 
the accused and incapable of explanation upon 
any other reasonable hypothesis than limt of 
his guilt. If the circumstances arc found to 
be as consistent with the innocence ns with 
the guilt of the accused, no inference of guilt 
should be drawn from them. Saleh v. Emperor, 

18 Cr. L. J. 897 : 

42 I. C. 129 : 65 P. L. R. 1917 ; 

40 P. W. R. 1917 Cr. : 
A. I. R. 1917 Lah. 87. 

— Circumstantial evidence, basis for con- 

viction— Dcrcascd last seen alive xoilh accused— 
Guilt, whether established — Penal Code {Act XTjV 
of 1800), S. 302. 


Cireumslantial evidence. 

Circumstantial evidence only, if it is so strong 
I that it leaves no doubt which a prudent man 
should suffer to prevail, may be sullicient to 
support a conviction. Emperor v. lihura. 

35 Cr. L. J. 1142 : 

150 I. C. 726 : 7 R. S. 21 ; 

A. I. R. 1934 Sind 184. 

Cireumsiantiol evidence— Circumstantial 

evidence tending to incriminate accused — Daly 
of Magistrate and Judge to record— Written 
statement Olcd on behalj of accused persons — 
Value to be allacbcd. 

Every piece of circumstantial evidence tend- 
ing to incriminate the accused should be 
pointedly brought to his notice either by the 
Committing Magistrate or in the last resort by 
the trial .ludge in the Court of Session, and 
the answers of the accused to these questions 
recorded ns far ns possible, in his own words 
by the Court. Magistrates and Sessions Judges 
should discountenance the practice of filing 
written statements on behalf of the accused 
persons. Mohammad Anis v. Emperor. 

37 Cr. L. J. 955 : 

164 I. C. 482 : 1936 O. W. N. 691 ; 
1936 O. L. R. 459 : 9 R. O. 81 : 
A. I. R. 1936 Oudh 405. 

Circumslantittl evidence— Conspiracy- 

Poisoning. 

A, a young girl of 10 and of rather weak 
intellect, Avns married, but as she and her 
iiusbnnd could not agree, she was not well 
treated by him and his mother. The result 
was that she frequently ran away from the 
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Expert evidence— Value of. 

E^’idence of handwriting expert is of unsatis- 
factory character — ^To base conviction on such 
evidence is unsafe. Indar Dali v. Emperor. 

32 Cr. L. J. 818 : 
132 I. C. 185 : 1. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah. 408. 


Experl evidence— Value of. 

In a criminal case, the Court ought not to 
accept blindly the evidence of a handwriting 
expert and should usually require substantial 
corroboration before making such evidence the 
basis of a conviction. Girdhari Lai v. Emperor. 

26 Cr. L. J. 929 : 
86 I. C. 993 : 2 O. W. N. 174 : 
12 O. L, J. 194 : 29 O. C. 1 : 
A. I. R. 1925 Oudh 413. 

Expert evidence — Value of. 

It is going too far to saj' that the Court 
must insist upon corroboration of the 
evidence of a finger-print expert. On the 
other hand, the Court must be careful 
not to delegate its authority to a third 
party. The Court has to be satisfied 
that the accused is guilty, and the Court 
cannot hold him guilty merely because an 
expert comes forward and says that in 
his opinion the accused must be guilty. 
The Court must satisfy itself as to the 
value of the evidence of the expert 
in the same way as it must satisfy 
itself of the value of other evidence. 
Fakir Mahomed Ramzan v. Emperor. 

37 Cr. L. J. 539 ; 
162 I. C. 231 : 38 Bom. L. R. 160 : 
60 Bom. 187 : 8 R. B. 400 : 
A. I. R. 1936 Bom. 151. 

Expert evidence — Value of. 

To base a conviction upon the opinion of 
an expert in handwriting is, as a general rule, 
very unsafe. Lalta Prasad v. Emperor. 

11 Cr. L. J. 114 : 
5 I. C. 355 : 13 O. C. 1. 

Expert cvidefice — Value of. 

Where, according to the opinion of the 
expert, a few similarities are discovered 
between the genuine handwriting of the 
accused and the forged signatures, but there 
is no marked peculiarity in the handwriting 
of the accused or the complainant, nor 
is the style rare, it is unsafe to conclude that 
the accused was the author of the forged signa- 
tures. Lalla Prasad v. Emperor. 

llCr.L.J. 114 ; 
5 I. C. 355 : 13 O. C. 1. 


Hostile mitness— When can be called— 

Merely giving conflicting evidence, mhelher 
ground for treating xcitness as hostile. ' 


The fact that the answer of a prosecutio 
witness is in direct conflict with the evddenc 
witnesses, cannot be 

eason for allowing that witness to be treate 
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as hostile and cross-examined. Ralhanasdba- 
pathy Goundan v. Public Prosecutor. 

37 Cr. L. J. 909 : 
164 1. C. 243 : 44 L. W. 155- 
1936 M.W. N. 459: 
71 M. L. J. 231 : 59 Mad. 904 : 
9 R. M. 99 : A. I. R. 1936 Mad. 516. 


■Hostile witness. 


The prosecution is not entitled to declare 
a witness hostile merely because he is a 
neighbour of the accused and does not 
support the prosecution story unless there is 
something in his deposition which conflicts 
with earlier statement made by him, and 
which would afford ground for thinking that 
he has been gained over by the defence. 
Parmeshwar Dayal v. Emperor. 

27 Cr. L. ]. 657 : 

94 1. C. 705 : 1926 Pat. 139 : 

7 P. L. T. 567 : A. I. R. 1926 Pat. 316. 

Idmliflcation — Handwriting, similarity 

of, how far evidence of forgery— Several offences, 
whether forming same transaction, substantial test 
to determine — Conviction, whether can be based on 
suspicion. 

Similarity of handwriting affords some assist- 
ance in determining whether the evidence 
adduced to connect a certain person with 
the forgery can be believed but the testis 
by no means safe or certain, the prosecution 
should show that the accused was the only 
person who could have written the forged docu- 
ment. Abbas QuU Khan v. Emperor. 

15 Cr. L. J. 643 : 

251. C. 843 .17 O.C. 76: 

A. I. R. 1914 Oudh 275. 


■Identification — Matters to be deposed to 


— Close scrutiny, necessity of. 

The evidence as to identification ought, in 
each case, to be subjected to a close and 
careful scrutiny. It is an important factor 
whether all the persons identified were pre- 
viously known to the witnesses or were 
perfect strangers to them. The time of the 
occurrence, the state of the light and the 
opportunities which the witnesses had of iden- 
tifying are material circumstances to be depos- 
ed to in each and every case. Man Singh v. 
Emperor. 31Cr.L.J.2W: 

121 1. C. 103 : A. I. R. 1929 All. 928. 


— — Identification— Omission of identifying 

witness to mention accused’s name during investi- 
gation— Reliability of evidence. 


Where the accused was identified by three 
witnesses, of whom two did not mention the 
accused’s name to the Sub-Inspector, and there 
was no explanation why they did not do so, 
and the evidence of the other was not of 
such a nature as to be relied on without corro- 
boration : Held, that there was no sufllcient 
evidence of identification and the accused 
could not be convicted on such evidence under 
the circumstances of the case. Gobirid Gope 
X. Emperor. 31 Cr. L. J. 421 : 

122 I. C. 541 : A. I. R. 1929 Pat. 517. 
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Competency of approver to depose — 

Assurance given by Government to offender that 
he xcill not be prosecuted xohether proper — Pa son 
assured, lohelhcr competent witness — Evidence, 
value of. 

Government may or may not prosecute every 
offender, and is entitled to give an assurance 
to a person who has committed an offence that 
he will not be prosecuted. If such assurance 
is given to a person before he makes any state- 
ment ns a witness in a case in which another 
person who was concerned in the commission 
of the crime is being tried, the assurance docs 
not affect the competence of the person to 
whom it is given to make a statement ns wit- 
ness in the ease. How far such an assurance 
affects the credibility of the witness is for the 
Court trying the case to determine. Anant 
Wasudeo Chandchar v. Etnperor. 

26 Cr. L. J. 1467 : 
89 I. C. 1035 ; 8 N. L. J. 138 : 
A. I. R. 1925 Nag. 313. 

Competency of witnesses. 

A witness who is so deaf and dumb that it is 
impossible to make him understand the ques- 
tions put in cross-examination, is not a 
competent witness, and his evidence, if taken, 
ought to be struck out, and a conviction based 
solely on his evidence must be quashed. 
Vnn Kattan v. Emperor. 13 Cr. L. J. 271 : 

14 I. C. 655 : 1912 M. W. N. 100. 

Confession made to other person in 

presence of Police— Admissibility. 

An accused’s confession to some per.son, 
although made in the presence of a Poliec 
Officer, is ncvcrtlicicss admissible in evidence. 
Where it is satisfactorily proved that immedia- 
tely after the commission of an offence the 
accused made a .statement incriminating him- 
self, the reasonable inference from such a 
statement, in the absence of any rebutting 
evidence, is that the statement is a true 
representation of the actual facts. Dal v. 
Emperor. 16 Cr. L. J. 62 : 

26 I. C. 654 : 1 O. L. J. 687 : 
A. I. R. 1914 Oudh 414. 

Contradiction of. 

It cannot be held down as a general proposi- 
tion that omissions arc contradictions. It is 
for the Court to decide in each case whether 
a particular omission amounts to a contradic- 
tion or not. Hazara Singh v. Emperor. 

29 Cr. L. J. 348 : 
1081. C. 167: 9Lah. 389 : 
A. I. R. 1928 Lah. 257. 
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accused was connected with the crime 
Emperor v. Maqbul Ahmad Khan. 

33Cr.L.J. 920: 
139 I. C. 751 : 9 O. W. N. 3 : 

7 Luck. 511 : 1. R. 1932 Oudh 383 : 

A. I. R. 1932 Oudh 317. 

Corroboration ~A ccomplicc — Evidence 

of accomplices, whether corroborative of each 
other. 

The evidence of accomplices cannot be accept- 
ed as corroborative of each other. Shahrah 
V, Emperor. 20 Cr. L. T. 191 : 

49 I. C. 607 : 20 P. R. 1919 Cr. : 

14 P. W. R. 1919 Cr. : 
A. I. R. 1919 Lah. 168. 

Corroboration — Ajyprover's evidence. 

Except under special circumstances, it would 
be dangerous in this country to convict an 
accused person on the approver’s evidence 
supported only by a retracted confession of a 
co-acc\iscd who made the confession behind the 
back of the accused and whom the accused 
had no opportunity to cross-examine. Such 
retracted confessions do not constitute corro- 
boration of a high value, although they may be 
taken into consideration against tiic co-accused. 
Debt Daijal v. Emperor. 14 Cr. L. J. 112 : 

18 1. C. 672: 11 A.L.J. 73. 

Corroboration — Approver’s testimony. 

It is not sufficient that an approver’s testU 
mony is confirmed as to the circumstances of 
the felony which would only show that the 
accused was present at the commission of the 
offence, but the testimony must be corroborat- 
ed in some material circumstances connecting 
and identifying the prisoner with the offence. 
Knitu V. Emperor. 27 Cr. L. J. 1294 : 

98 I. C. 190 : 2 Lah. Cas. 318 : 
27 P. L. R. 615 : 8 L. L. J. 616 ; 

A. I. R. 1927 Lah. 10. 

Corroboration— Evidence of accomplice. 

It is not illegal to convict on the uncorro- 
borated testimony of an accomplice, but it is 
highly unsafe to do so unless it is corroborated 
in material particulars by impartial and 
reliable evidence. Evidence in corroboration 
must be dependent testimony which affects the 
accused by connecting or tending to connect 
them with the offence. But it is not necessary 
that an approver should, be corroborated as 
regards every single statement which he 
mk'cs. Stircsh Chandra Banner jee v. Emperor. 

29 Cr. L. J. 705 : 
no I. C. 449:47 C. L.J.471: 
A. I. R. 1928 Cal. 309. 


Contradiction of — Mode of. 

In order to contradict a witness by a writing 
or a former statement, it is essential that that 
writing or statement should be put to him. 
MaUhan Singh v. Emperor. 30 Cr. L. J. 1032 : 

119 1. C. 333 : 1. R. 1929 Lah. 877. 

Corroboration — Accomplice. 

The corroboration necessary to give effect to 
the testimony of an accomplice against an 
accused person must be with regard to 
circumstances showing that the particular 


-CoTToboration. 


It is settled law that a person cannot corrobo- 
rate liimself. The King v. ^ . 

175 I. C. 465 : 1938 Rang. 190 : 
10 R.^Rang. 494 : A. I. R* 1938 Rang. 177. 

-Corroboration — Necessity of. 


It is an established principle of law and prac- 
■ no accused can be convicted on the bare 

SiX ofTn "tomplioo unlc.s U Im, bcon 
orrobornted by independent relmbie evidenee 
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Personal knowledge— Common fads, 

when may be used. 

With regard to notorious facts of the social 
life of any class in the community, it is not 
necessary for the Court to have actual posi- 
tive evidence, and Judges are entitled to make 
use of the knowledge which they, in conjunc- 
tion with all others, possess of such facts. 
Public ProseculoT v. Kannammal. 

14 Cr. L. J. 33 : 
18 I. C. 257 : 13 M. L. T. 131 : 
24 M. L. J. 211 ; 1913 M. W. N. 207. 

Personal knowledge— Use of. 

The proceedings under S. HO, Cr. P. C., are 
judicial and not executive, and a Magistrate 
is not entitled to hase his order in such pro- 
ceedings on his local and personal knowledge 
of the accused and witnesses. If it be import- 
ant to utilize the personal knowledge of a 
Magistrate, the proper procedure is for the 
case to be tried by another Magistrate, and 
the Magistrate with personal knowledge to give 
evidence as a witness. A Magistrate cannot 
himself be a witness in a case in which he 
is the sole judge of law and fact. Nut Din alias 
Kada v. Emperor. 1 Cr. L. J. 99 s 

5 P. L. R. 76 : 27 P. R. Cr. of 1903. 

^Presumption— Possession of full bottles 

of wine. 

The mere finding of full bottles of wine in 
the house of a Chinaman, when the number 
of bottles is less than that allowed by law, 
does not raise the presumption that the bottles 
were for sale. Ah Tat v. Emperor. 

13 Cr. L. J. 424 : 
14 I. C. 968 : U. B. R. 1911 196. 

Presumption — Testimony of witness. 

Testimony given in a Court of Justice is 
presumed to be true until the contrary ap- 
pears. Ambar Ali v. Emperor. 

30 Cr. L. J. 825 ; 
117 I. C. 684 : 48 C. L. J. 473 ; 
33 C. W. N. 55 : I. P. 1929 Cal. 572 : 

A. I. R. 1928 Cal. 769. 

Presumption. 

There is a fair presumption that a document 
filed by a Pleader in Court is the document 
given to him by his client. Piuagu Mattayya 
V. Emperor. 31 Cr. L. J. 986 : 

126 I. C. 112 ; 31 L. W. 384 : 
1930 M. W. N. 76 : A. I. R. 1930 Mad. 192. 

Presumption. 

Where the facts of a case taken together are 
perfectly consistent either with the innocence 
or guilt of the accused, the presumption of 
innocence should prevail. Emperor v. Bam- 
chandra Dhondoo. 1 Cr. L. J. 610 ; 

6 Bom. L. R. 551. 

Presumption— Official Act— When can 

be upheld— Presumption in favour of official acts 
—Investigation Officer not acting in straight- 
forward manner— Presumption, if destroyed. 

The presumption in favour of official acts 
being properly done is destroyed when it has 


3686 


EVIDENCE 

been established that the Investigating Officers 
have not acted in a straightforward manner 
and have clearly made false statements in 
Court. Indar Pal v. Emperor. 

37 Cr. L. J. 732 : 
162 1. C. 969 : 38 P. L. R. 1128 • 
8 R. L. 978 : A. I. R. 1936 Lah. 409. 

Reading over of— Irregularity, whether 

fatal. 

Where evidence is not read over in accord- 
ance with S. 369, Cr. P. C., it cannot be 
held to be an irregularity to support the pro- 
position that the Magistrate had decided the 
case on no evidence at all. Sondi Singh v. 
Gobind Singh. 25 Cr. L. J. 89 : 

76 I. C. 25 : 5 P. L. T. 237 : 
A. I. R. 1924 Pat. 786. 

Record of — Vernacular record not in 

agreement with English record — Procedure- 

Doubt, benefit of. 

Ordinarily, where evidence is given by a wit- 
ness in his own language, the vernacular record 
of the case is more reliable and entitled to 
greater weight. But where the Magistrate 
recording the evidence in English is an Indian 
gentleman of considerable experience as a 
Magistrate, his record should be preferred. 
Where, however, the English record of a Magis- 
trate and the vernacular record are at vari- 
ance, the accused is entitled to the benefit 
of any omission from the latter and the doubts 
created thereby. Sadhu Singh v. Emperor, 

24 Cr. L.J. 625: 
73 I. C. 513 : A. I. R. 1923 Lah. 167. 

Registrable document. 

The admission in evidence of an unregistered 
document which is ^compulsorily registrable, 
is both illegal and irregular, and a decision 
founded upon such a document cannot be sus- 
tained. Bhim Bahadur Singh v. Emperor . 

21 Cr. L. J. 374 : 
55 I. C. 854 : 1 P. L. T. 121 : 
2 U. P. L. R. Pat. 53 : A. I. R. 1922 Pat. 265. 

Relevancy. 

A Magistrate does not exercise his discretion 
wisely in allowing question conveying an im- 
putation, thirty years’ remote in time, against 
a witness. Emperor v. Ghulam Mustafa. 

ICr.L.J. 190: 

1 24 A. W. N. 52 : 1. L. R. 26 All. 371. 


Relevancy. 

Articles which are not the subject of the 
proceedings before the Court are inadmissible 
to show the general policy of the paper. 
Articles evidencing the general policy of a 
paper can be received in evidence and the 
right of adducing such evidence can be 
cised by the Crown and the applicant, -but 
there must be some connection between the 
subject-matter of the articles tendered and of 
the articles which are objected to. Annie 
Besant v. Government of Madras. 

18 Cr.L.J. 1S7; 

37 I. C. 525 : 1916 M. W. N. 385 : 

5 L. W. 1 : 39 Mad. 1085 : 

A. I. R. 1918 Mad. 1210. 
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^ —CrcdibilUy. 

It is unsafe to place complete reliance on 
the evidence of trackers as to the corres- 
pondence of tracks. Saleh v. Emperor. 

^ 18 Cr. L. J. 897 : 

42 I. C. 129 ; 65 P. L. R. 1917 : 
40 P. W. B. 1917 Cr. : 
A. I. B. 1917 Lah. 87. 


CrcdibilUu. 

The question of credibility of a witness 
is eminently one for the Court of I rial 
before whom the witness appears. An 
Appellate Court is not in an equally good 
position to pronounce on the matter, 
Bbulan v. Emperor. 27 Cr, L. J. 57 : 

91 1. C. 233 : A. I. R. 1926 Oudh 245. 

Credibiliiv— Trial Courl’s decision, 

value of. 

The trial Court is the proper and in 
general the final Judge of the credibility of 
witnesses, M. Kanniappan v. KuUammal. 

31 Cr. L. J. 1089 : 

126 I. C. 613 : A. I. R. 1930 M.ad. 194. 


Credibilily. 

Where the witnesses in a criminal case 
were not examined by the Police till a 
month nnd a half had elapsed from the date 
of the occurrence, and it appeared that 
they lived somewhere in the neighbourhood, 
that circumstance is sufficient to di.scredit 
them. Dila Ram v. Emperor. 

33 Cr.L.J. 501 : 

137 I. C. 681 ; 33 P. L. R. 86 : 

I. R. 1932 Lah. 349 ; A. I. R. 1932 Lah. 195. 

Credibility —Witness not mentioned in 

Police challan rohether ground for disbelieving 
him. 


The evidence of an independent witnc.ss 
cannot be discredited on the sole ground 
that the Police did not mention him in 
the challan though he w’as examined at the 
spot when he has not been contradicted in 
any particular by establishing that lie made 
a different statement to the Police or 
otherwise. SaraJ v. Emperor. 

30 Cr. L. J. 1126 : 

120 I. C. 6 : 11 L. L. J. 299 ; 

I. R. 1929 Lah. 950 : A. I. R. 1929 Lah. 788. 


■: Credibility— Court should not accept 

improbable stories as true. 

It requires a great deal of courage to put 
forward intrinsically improbable stories before 
a Court of Justice but it demands a greater 
degree of credulity on the part of a .Tudge 
to accept them ns true. Parwati v. Emperor 

37Cr. L.J. 821: 

163 I. C, 319 : 8 R. N. 307 : 

A. I, R. 1936 Nag. 88. 

Credibility, 

against oath, the 
credibility of the witnesses has to be itidgcd 
r!' rj circumstances. Emperor 

V. Har Mohan Das. 28 Cr. L. T. 903 : 

105 I, C. 231 : 54 Cal’ 708 : 

A. I. R. 1927 Cal. 848. 
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Credibility— Witness not cross-examined 

— IJis deposition, whether legal evidence. 

The testimony of a witness is not legal 
evidence unless it is subjected to cross- 
examination ; and where no opportunity 
has been given to the appellant’s Counsel 
to test tlic veracitj’’ of the principal 
prosecution witness or where owing to the 
rcfnactory attitude of the witness, the Court 
is constrained to terminate all of a sudden 
nnd prematurely the cross-examination of the 
witness, the evidence of such a witness is 
not legal testimony and cannot be the 
basis of a judicial pronouncement. i?ani 
Kumar v. Emperor. 37 Cr. L. J. 1144 

165 I. C. 486 : 1936 O. W. N. 1094 
1936 O. L. R. 655 : 9 R. O. 220 
A. I. R. 1937 Oudh 168. 


Credibility— Witness related to party— 

Value of evidence. 

The fact tliat a witness is related to a 
party is not a sound reason for discrediting 
his evidence but is a good ground for 
scrutiny. Emperor v. Bindeshwari Singh. 

31 Cr. L. J. 630 : 

124 1. C. 45 : A. I. R. 1930 All. 277. 

Credibility— Witness resiling from 

statement made in Committing Magistrate’s Court 
— iVoficc to show cause if can be issued when case 
is pending — Criminal Procedure Code (Act V of 
ms), S. 2SS- Effect of. 


However exasperating it may be, when a 
witnc.ss resiles from a true statement made 
in tiic Committing Magistratc’.s Court, the 
Court should not issue notice to show cause 
while the pr.oceedingi arc pending. The 
witness cannot then be conjidcred a free 
witness ; he is giving evidence under fear 
nnd duress, and it may not only influence 
nnd invalidate his testimony, but it may 
nffcct the testimony of witnesses who come 
later. S. 288, Cr. P. C., enables n Magistrate 
to bring on llie record ns substantive 
evidence, the evidence of a witness who 
falsely resiles in tlic Court of Session from 
his former slntcmcnt, nnd the question of 
the wilncss’.s proseciilion for perjury can be 
considered afterwards, Samcro v. Emperor. 

37 Cr . L. J. 1045 : 
164 I. C. 1036 : 9 R. S. 63 : 
A. I. R. 1936 Sind 140. 


Criminal trial — Facts inconclusive by 

themselves— Cumulative value. 

Facts wliicb are inconclusive taken by 
tlicmsclvcs separately when taken together 
may have siicli a cumulative value ns to 
establish tlic guilt of the accused nnd exclude 
all otiicr possibilities. Abdullah v. Emperor. 

27 Cr. L. J, 775 ; . 

95 1. C, 311. 

Criminal trial— Idenliflcalion and 

eircwnstaniial evidence may cslablish guilt. 

Accused robbed throe passengers in the 
female compartment causing them injuries, one 
of wliom received a grievous hurt, nnd then 
jumped out of tfie train, and was found 
lying by the rnilsidc as be broke his leg 
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Sufficiency of — Circumstantial evidence. 

In order to sustain a conviction on purely cir- 
cumstantial evidence, such evidence must not 
be compatible with any hypothesis other than 
that of the guilt of tlie accused. Tlie mere 
fact that the accused had a motive for doing 
away with the deceased •would not make the 
case any stronger against him where itjis shown 
that there were other persons who had an 
equal motive to kill the deceased. An attempt 
to fabricate false evidence of alibi may be a 
strong piece of evidence against an accused 
person if his connection with such attempt 
is established. Majlii v. Emperor. 

26 Cr. L. J. 760 : 
86 I. C. 344 : 7 L. L. J. 48 : 

A. I. R. 1925 Lah. 323. 

Suffiiciency—Mcre absconding— Whether 

can be basis of conviction. 

Mere absconding of an accused person 
should not form the basis of .a conviction. 
It comes in as a very useful piece of 
corroborative evidence if there is other evi- 
dence to connect the accused with tlie crime, 
but per se absconding is not enough to bring 
home the charge to the person who has 
absconded. Jan Khan v. Emperor. 

37 Cr. L. T. 988 : 
164 I. C. 630 : 9 R. Pesh. 21 : 
A. I. R. 1936 Pesh. 169. 

— Sufficiency — that a breach of the peace 

was, nor is, likely to be committed— Propriety of 
requiring security on such evidence. 

The evidence which goes to show that 
certain persons at the utmost were likelj' to 
cause a breach of the peace at a past annual- 
ly recurring festival, does not justify the pre- 
sumption that they arc likely to do the same 
thing at the next recurrence of the festival. 
And an order to furnish security to keep the 
peace ought not to be based on such evi- 
dence. In the matter of the petition of : Basdeo. 

1 Cr. L. J. 360 : 
1. L. R. 26 All. 190. 

Sufficiency. 

To convict on circumstantial evidence alone, 
not only must the Court be satisfied that 
each of the faets on which the presumption 
of guilt is founded is proved beyond reason- 
able doubt, but there must be a chain of 
evidence so far complete as to leave no 
reasonable ground for a conclusion therefrom 
consistent with the innocence of the accused. 
Gurdil Singh v. Emperor. 11 Cr. L. J. 82 ; 

4 I. C. 941 ; 136 P. L. R. 1909 : 

36 P. W. R. 1909 Cr. 

Sufficiency — True version not supported 

by evidence — Conviction on conjecture, legality 
of. 

Aconviction has ed on a conjecture which is 
not supported by the evidence in the case 
and ■which is neither the prosecution nor the 
defence version, is illegal, even though the 
•view based on the conjecture may probably 
be the real truth. Ram Surat v. Emperor. 

27 Cr. L. J. 1346 : 

98 I. C. 466. 
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Sufficiency — Unnatural offence— Vn. 

corroborated testimony of complainant, whether 
sufficient. 

In the case of unnatural offence under S. 377, 
Penal Code, conviction can safely be based 
on the uncorroborated testimony of the 
victim, if it is not otherwise doubtful. The 
prosecution is not bound to produce witnesses 
who are not expected to speak the truth. 
Sardar Ahmad v. Emperor. 16 Cr. L. J. 266 • 

28 I. C. 154 : 185 P. L. R. 1915 : 
42P. W. R. 1914 Cr.: 

A. I. R. 1914 Lah. 565. 

Sufficiency. 

lYlicrc a prosecution witness, who identified 
the accused for the first time six weeks after 
the occurrence of a dacoily, said that he did 
not identify any of them at an earlier 
identification parade, but there was no other 
evidence whether the accused were or were 
not present at that earlier parade, and the 
Sessions .Judge wrongly told the Jury that the 
accused were not present at it ; Held, that 
the statement amounted to a misdirection, 
and there being absolutely no other evidence 
against the accused, except that of this one 
witness who identified them six weeks after 
the dacoity, it was not safe to convict them. 
Venkattan v. Emperor. 13 Cr. L. J. 271 5 

14 I. C. 655 : 1912 M. W. N. 100. 

Sufficiency. 

Where the evidence as to a murder was 
untrustworthy and tiic whole story of the 
prosecution was incredible, the accused were 
acquitted. Emperor v. Giga Luna. 

1 Cr. L. J. 224. 

Sufficiency. 

Where tlie only evidence against the accused, 
who were charged with the murder of a little 
girl, 10 years old was, that the accused were in 
possession of the jewels of the murdered child 
and were not able to explain their possession 
of them, the evidence was sufficient to sustain 
a conviction. In re : Batcha Ramudu. 

11 Cr.L.J. 157: 
41. C. 1051 :6M. L. T. 123. 

Trial by Jury — Duly of Judge. 

In introducing evidence in a trial by Jury, 
the Judge must be .very careful in order 
to avoid miscarriage of justice. Keramat 
Mandnl v. Emperor. 27 Cr. L. J. 277 : 

92 I. C. 453 : 42 C. L. J. 528 : 

A. I. R. 1926 Cal. 147. 

Value of. 

An admission by the accused’s brother in , 
another case that a house of the accus^i^ 
was a common gaming house cannot /be 
used as evidence against the accused. Gour 
Mohan Gossain v. Emperor. 28 Cr. L. J. 871 : 

104 I. C. 711:46 C. L.J. 186 : 
A. I. R. 1927 Cal. 801. 

Value of. 

Evidence obtained by torturing the deponent 
has no value. Gokul Singh v. Emperor. 

17 Cr. L. J. 351 : 
35 I. C. 527 : A. I. R. 1916 All. 360. 
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obvious reasons most undesirable that Magis- 
trates and Judges sliould be in the position 
of witnesses in so far as it can be avoided. 
Sometimes it cannot be avoided ns under 
S. j333, but where mitter ean be made of record 
and, tlicrefore, admissible as such, tiierc arc 
tlie strongest reasons of policy for supposing 
that tlje legislature designed that - it should be 
made available in that form and no other. It 
would be particularly unfortunate if Magis- 
trates w'erc asked at all generally to act rather 
as Police Ofllcers tlian as judicial persons; to 
be by reason of their position freed from the 
disability that attaches to Police Oincers under 
S. 1C2 of the Code; and to b^ at tlie same time 
freed, notwithstanding their position ns 
Magistrates, from any obligation to make 
records under S. IGI. In the result, they 
would indeed be relegated to the position of 
ordinary citizens as ■witnesses and then would 
be required to depose to matters transacted 
by them in their ofTicial capacity unregulated 
by any statutory rules of procedure or conduct 
whatever. Nazir Ahmad v. Emperor. 

37 Cf. L. J. 897 P. C. : 

163 I. C. 881 : 38 Bom. L, R. 987 : 

1936 O. W. N. SOS : 1936 M. W. N. 74S ; 

1936 A. L. J. 895 : 40 C. VV. N. 1221 : 

17 P. L. T. 594 : 1936 O. L. R. 437 (2) : 

9 R. P. C. S7 ; 71 M. L. J. 476 : 

44 L. W. 583 : 19 N. L. J. 214 .- 
17 Lah. 629 : 64 C. L. J. 445 : 

39 P. L. R. 43 : 38 P. L. R. 802 P. C. : 
1936 A. W. R. 620 : A. I. R. 1936 P. C. 253 (2). 

Search witncssce not coming from 

vicinity — Value of. 

The mere fact that the witnesses present 
at the time of the search of the accused’s 
house and deposing tliat the opium was found 
therein, did not come from tlie immediate 
vicinity, could not justify the Court in reject- 
ing the evidence that the opium was found 
in the accused’s house at the time of the 
search. Nga Shuic Toe v. Emperor. 

39 Cr. L. J. 278 (b) : 

173 I. C. 27 : 10 R. Rang. 314 : 

A. I. R. 1937 Rang. 434. 

Statements extorted by Police under 

threat of implication, value of. 

Statements of witnesses extorted by the 
Police under threats of implication in the 
crime, cannot fail to detract from the value 
of their evidence, especially where they had no 
reason for refraining from- deposing against 
the culprits. Sunder Singh v. Emperor. 

21 Cr.L.J. 507 : 

56 I. C. 667 : 105 P. L. R. 1920 ; 

A. I. R. 1921 Lah. 267. 

EVIDENCE ACT (I OF 1872) 

Corroboration — Accomplice’s evidence. 

Confirmation of an accomplice’s evidence does 
not mean that there should be independent 
evidence of that which the accomplice relates 
or his testimony would be unnecessary. Evi- 
dence in corroboration must be evidence which 
implicates him, that is, which confirms, in 
some material particular, not only the evidence 
that the crime has been committed but also 


EVIDENCE ACT (I OF 1872) 

that the prisoner committed it. The corro- 
boration need not be direct evidence that the 
accused committed the crime ; it is sullicient 
if it is merely circumstantial evidence of his 
connection with the crime. Kisan Itaghuji v 
Emperor. 23 Cr. L. J. 391 : 

67 I. C. 343 : A. I. R. 1922 Nag. 172. 
Dying declaration. 

It would not be safe and prudent to base a 
conviction of the accused merely on the dying 
declaration. Bhikhari v. Emperor. 

35 Cr. L.J. 1113 : 
150 I. C. 819 : 1934 O. L. R. 627 : 
11 O. W. N. 851 : 7 R. O. 44 : 
A. I. R. 1934 Oudh 405. 

Nature of — Evidence Act is complete 

code of Law of Evidence and not modificalion of 
Law of Evidence in England. 

In questions relating to matters expressly 
provided for the Evidence Act, it must not be 
dealt witli as a mere modification of the Law 
of Evidence prevailing in England. The Evi- 
dence Act is a complete Code of the Law of 
Evidence in British Burma. The King v. Nga 
Myo. (F. B.) 39 Cr. L. J. 581 : 

175 I. C. 465 : 1938 Rang. 190 : 
10 R. Rang. 494 : A. I. R. 1938 Rang. 177. 

S. 2 — Records of German Courts— 

When admissible. 

The Evidence Act does not contain the 
whole Law of Evidence governing this country. 
S. 2 of the Act saves rules of evidence contain- 
ed in any Statute, Act or Regulation in force. 
Therefore, where tlie records of a German 
Court have been authenticated in the manner 
prescribed by Ss. 14 and 15, English 
Extradition Act, which are applicable 
in this country, the records are admissi- 
ble. In rc : Rudolph Stallman. 

12 Cr. L.J. 505; 
12 I. C. 273 : 15 C. W. N. 1053 : 
14 C. L. J. 375 ; 39 Cal. 164. 

S. 3. 

See also (f) Cr. P. C., 1898, S. 359. 

(it) Criminal trial. 

{in) Evidence Act, 1872, Ss. 3, 
133. 

S. 3 — Degree of proof. 

The two appellants were convicted of being 
in possession of four bundles of cocaine, 
each bundle containing 8 bottles of Jth of 
an ounce each. One of the grounds of appMl 
was that there was no evidence that the 
contents of the bottles or packages were an 
intoxicating drug or cocaine and that the 
mere labels were not sufficient evidence -that 
the contents were an intoxicating drug for 
the purpose of a criminal conviction. From 
the record it appeared that the bottles ^cre 
never sent to the Chemical Exam.iner to be 
analysed. The question was whether, under 
such circumstances, it might be taken _ as 
proved that the bottles contained cocaine. 
The evidence, which was accepted by the 
lower and this Court, was that the appellants 
were found in possession of the bundles, 
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Idenlification. 

The evidence which goes to prove that a 
person has identified another person as having 
taken part in a particular offence either in 
jail or elsewhere is admissible though the value 
of such evidence is weakened perceptibly as a 
general rule by failure to identify subsequently 
in Court. Parbhu v. Emperor, 

28 Cr. L. J. 850 : 

104 I. C. 626 : 4 O. W. N. 803 : 

A. I. R. 1927 Oudh 598. 

Identification evidence, value of. 

It cannot be laid down as a proposition of 
law that where witnesses come forward to 
identify persons whom they could not possibly 
have seen for many years, tlieir identification 
should not be accepted. Khilawan v. Emperor. 

29 Cr. L. J. 1009 : 
1121. C. 337 : 5 O. W. N.760 : 
A. I. R. 1928 Oudh 430. 

Illiterate witnesses. 

The simplicity of an ordinary villager can 
never be a sure and effective shield against 
the ingenuity of a trained lawyer of the case. 
Nga Kan v. Emperor. 37 Cr. L. J. 463 : 

161 I. C. 574 : 8 R. Rang. 484 : 
A. I. R. 1936 Rang. 71. 

Illiterate witness. 

When illiterate villagers come forward to 
depose as to events which were crowded into a 
few moments, Courts should look at the 
broad outlines of the case and try to visualize 
what in probability took place and how far the 
witnesses support the main story put forward 
by the prosecution. Mahla Singh v. Emperor. 

32 Cr. L. J. 522 ; 
130 I. C. 410 : 32 P. L. R. 259 ; 
I. R. 1931 Lah. 282 : A. I. R. 1931 Lah. 38. 

Interested evidence. 

Interested evidence is not necessarily false. 
Jado Rahim v. Emperor. 40 Cr. L. J. 93 : 

178 I. C. 520 : 11 R. S. 93 : 
1939 Ear. 75 : A. I. R. 1938 Sind 202. 

Medical evidence, mode of recording. 

While examining a medical witness, the 
Magistrate should record the statement 
describing the injuries of the injured person 
and it is not enough for him to record a brief 
statement to the effect that the witness had 
examined the injured person and that injuries 
found on the person of the injured and their 
naturd were given in detail in a particular 
exhibit. ’ Bhag Singh v. Emperor. 

28 Cr. L. J. 969 : 

105 I. C. 681 : 26 P. L. R. 343 : 

A. I. R. 1928 Lah. 69. 

Medical evidence — Presence of semen 

on the woman'’s loin cloth is not a sure test that 
she consented to an intercourse. 

The mere presence of semen on the 
loin cloth of the woman is not sufficient to 
prove that she was a consenting party, 
especially in the absence of any spermatozoa in 
the vagina. Ghulam Hussain v. Emperor. 

6 L. L. J. 474 : A. I. R. 1925 Lah. 94. 


EVIDENCE 

; Medical witness, report of— Admissi- 

bility. 

A medical witness can use the entries made 
by him in his register for the purpose of 
refreshing his memory but a copy of those 
entries cannot be treated as substantive 
evidence in the case. Muhammad Sadiq v. 
Emperor. 26 Cr. L. J. 1370 : 

89 I. C. 458 : 2 L. C. 56 : 
A. I. R. 1926 Lah. 51. 

—Miscellaneous — Threatening by Judge 

of witness with imprisonment — Justification. 

A Judge is not justified in practically threaten, 
ing a witness with imprisonment, even although 
it does appear to him that such witness is 
withholding information. Shive Hla U. v. 
Emperor. 1 Cr. L. J. 184 ; 

10 Bur. L. R. 29 : 2 L. B. R. 125. 

Miscellaneous— Weight of evidence not 

question of law. 

Where both parties have tendered evidence, 
the question of weight is not a question of 
law. Aloyar Khan v. Emperor. 

31 Cr. L. J. 1 : 
120 I. C. 193 : 1930 A. L. J. 254 : 

A. I. R. 1930 All. 23. 

Opinion — Value of — Age— Proof of— 

Statement of doctor as to age based upon certain 
physical peculiarities — Whether legal proof. 

It is true that a doctor is in a better position 
to form an opinion about the age of a person 
than a layman, but the statement of a doctor 
is no more than an opinion. When from his 
statement it does not appear that he brought 
any scientific knowledge to bear upon his 
opinion, where tlie doctor has relied entirely on 
certain physical peculiarities, such as teeth, 
etc., his statement is not a legal proof but a 
mere opinion. Emperor v. Qudrat. 

41 Cr. L. J. 142 ; 
185 I. C. 271 : 1939 A. L. J. 980 : 
I. L. R. 1939 All. 871 : 12 R. A. 310 : 
1939 A. W. R. 693 : A. I. R. 1939 All. 708. 

— Oral — Credibility. 

As regards the credibility of oral evidence, 
a Court of Appeal is mainly guided by the 
Court that heard that evidence. Sheo Narain 
Singh V. Emperor. 26 Cr. L. J. 1317 : 

89 I. C. 261 : 12 O. L. J. 429 : 
A. I. R. 1925 Oudh 715. 

Oral evidence— Ea:chtsio?i of. 

The Courts must be careful not^ tp discard 
oral evidence merely because it is oral, nor 
unless the impeaching or discrediting circum- 
stances are clearly found to exist. ^ It would be 
very dangerous to exercise the judicial function, 
as if no credit could necessarily be given to 
witnesses deposing viva voce how necessary it 
may be always to sift sucli evidence ^ylth 
great minuteness and care. These observations 
apply with even greater force where the wit- 
nesses thus dealt with are called on behalf of 
the accused and where, in the result, action is 
taken against him. Emperor v. Bal Gangadhar 
Tilak. 1 Cr. L. J. 305 : 

6 Bom. L. R. 324 : 1. L. R. 28 Bom. 479. 
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general exeeplion— Facts specittUy toitlnn the 
kmzolcdgc of a person — Pleadings. 

Where an accused person has raised pleas 
inconsistent with a defence, which would bring 
his ease within one of the general exceptions 
in the Penal Code, he cannot, in appeal, set 
up a case upon the evidence, taken at his 
trial, that his act came within such general 
exceptions. The circumstances which would 
bring the case of an accused person within 
any of the general exceptions in Penal Code, 
can and may be proved from tlic evidence 
given for the prosecution or to be found 
elsewhere in the record. S. 105, Evidence Act, 
in using the words “ shall presume the absence 
of such circumstance ” requires the Court to 
regard such absence ns proved unless and until 
it is disproved. In the case of most general 
exceptions, the circumstances which bring the 
case within a general exception are circum- 
stances within the special knowledge of the 
accused person and lie within the rule that 
when any fact is specially within tlic know- 
ledge of any person, the burden of proving 
that fact is upon him. Emperor v. irnjid 
Hussain. 11 Cr. L. J. 374 ; 

6 I. C. 589 ; 7 A. L. J. 438. 

S. S. 

Sec also (i) Bombay Prevention of 
Gambling Act, 1887, S. 4. 
(tt) Cr. P. C., 1898, S. 138. 

Ss. 5, 54— Relevancy — Evidence of 

character — Statement of accused’s bad character 
elicited by defence, admissibility of, in evidence 
— Evidence rcslrictcd to relevant fads. 

A statement, elicited in cross-examination by 
the defence, to the effect that the accused had 
been reputed as a thief, cannot be legally 
admitted in evidence. The law is not that 
evidence of bad character is inadmissible as 
against the accused, but that the fact that the i 
accused has a bad character is irrelevant. 
Under S. 5, Evidence Act, evidence may be 
given of such facts as are declared to 
be relevant, and of no others. The cross- 
examination, as well as the examination-in- 
chief, must relate to relevant facts. Mi 
Myin v. Emperor. 9 Cr. L. J. 576 : 

2 I. C. 349 : 5 L. B. R. 4. 

S. 6 — Admissibility — Witness proceed- 
ing to scene of offence immediately after commis- 
sion of offence — Statement made by by-slanders, 
whether admissible. 

Shortly after a murder one C went to a person 
and admitted that he had killed the deceased 
and was prepared to confess. The latter went 
to the spot immediately and there heard the 
by-standers talking that four persons including 
C had committed the murder : Held, that the 
transaction in which the murder took place hav- 
ing already come to an end, what the witness 
heard the by-standers say at the time of his 
arrival on the spot was not admissible in 
evidence under S. G, Evidence Act. Pakhar 
Singh V. Emperor. 27 Cr. L. J. 140 : 

91 I. C. 812 ; 7 L. L. J. 436 ; 

A. I. R. 1925 Lah. 578. 


364S 

EVIDENCE ACT (I OF 1872) 

S. 6 —.ddmissibilily —Statement— Ra^ 

case— Mother’s statement that girl raped had 
made certain statements to her, admissibilitu of- 
Penal Code (Act XLV of 1860), S. 375. 

Where in a rape case the mother of the girl 
raped said that the girl had told her after the 
occurrence that she had been bitten by a 
leech : Held, that the mother’s statement was 
not substantive evidence of the fact that the 
girl had been bitten by a leech, though it 
could possibly be used to corroborate or contra- 
dict the .statement made bj’ the girl. Sreehnti 
Swnrnahar v. Emperor. 31 Cr. L. T. 656 • 
1241. C. 175:50 C. L.J. 524: 

A. I. R. 1930 Cal. 132. 

S. 6— Hearsay evidence— S/a/men/ 

by bystander. 

A statement by a person alleged to be the 
cyc-witue.ss of a murder made to persons who 
came to the scene of occurrence after the 
murderers had left the place, cannot be proved 
against the accu.scd for the purpo.se of showing 
tluil tlieir names were mentioned as murderers. 
In onlcr to make the statement of a bystander 
admissible, it mu.st have been made, as contem- 
! plated by .S. 0, Evidence A. *t, and illustration 
[ (a) to it, at the time the transaction was taking 
' place, or so shortly’ before or after it as to 
form part of the transaction. If the transac- 
tion has terminated and then the statement is 
made, the .statement is irrelevant. The ad- 
mi.s.sibilily is dependent on continuity. Joxcala 
Sahai v. Emperor. 16 Cr. L.J. 184: 

27 1. C, 664 : 34 P. R. 1914 Cr.; 

226 P. L. R. 1915 : A. I. R. 1914 Lah. 569. 

S. 6— Illustr.’Jtion (a) — Hearsay Evi- 
dence — Murder— lies gcslce— Statement of eye- 
witnesses shortly after occurrence, if relevant — 
Admissibility — Same transaction — Interval of 
lime — Physical ami mental condilion of person 
making statement. 

Hcars.oy evidence of the statement of a by- 
slander us to an occurrence .would be 
admissible in evidence ns a part of the res 
gcstcc only if it was made at the lime the 
transaction was taking place or so shortly 
before or after it ns to form part of the transac- 
tion. If the transaction had terminated when 
the statement was made, it would be irrele- 
vant. In this case a choivkidar deposed that 
one G. ran up to him and stated that hp had 
seen the accused person murder his mistress 
whom he had met by assignation and that he 
had run away from the place of occurrence to 
save his life. What interval of time passed 
between the murder and the alleged statempnt 
did not appear. G seemed to be quite sensible 
wlicn he made the statement and the condition 
of his mind did not appear to be such ns to 
exclude tlie supposition of his fabricating evi- 
dence or being tutored : Held, that the state- 
ment was indinissible in evidence. Chain 
Mahto V. Emperor. 5 Cr. L. J- 71 : 

11 C. W. N. 266. 

S. 6— Res gestae — Penal Code {Act 

XLV of 1860), S. 376 — Rape case — Statement 
made by girl to father, admissibility of. 

Where a statement is alleged to have been 
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t 

Ttelcvancy — Disallowance of relevant 

question put to the Magistrate— Effect of. 

In the course of the examination of the 
Deputy Magistrate, a question was put to him 
as to circumstances which led to the examina- 
tion of the accused on the 6th February. 
The Sessions Judge disallowed the question 
without recording his reasons : Held, that the 
question did not seem to be an irrelevant one 
and should have been allowed. Emperor v. 
Rajani Kanto Koer. 1 Cr. L. J. 10 : 

8 C. W. N. 22. 

Relevancy — Duty of prosecution to call 

all witnesses. 

It is clearly the duty of the prosecution to 
put in the box all persons having special 
knowledge of relevant facts. Muzammal v. 
Emperor. 10 Cr. L. J. 321 : 

3 1. C. 622 ; 8 P. W. R. 1909 Cr. 

Relevancy— Previous act of dishonesty 

of accused, lohen relevant. 

Evidence of a previous act of dishonesty can 
only be allowed to prevent the accused person 
from pleading that the act of which he is 
subsequently charged was committed without 
a dishonest intention but in error. Emperor v. 
Bakhtawar Lai. 28 Cr. L. J. 556 : 

102 I. C. 492 : 28 P. L. R. 313 : 
A. I. R. 1927 Lah. 549. 

Relevancy — Prosecution not bound to 

produce witnesses with reference to defence 
theories. 

Where the prosecution did not produce a wit- 
ness who had signed for a benamidar at a 
public auction and the defence accordingly 
remarked that it was incumbent on the prose- 
cution to produce all the witnesses who would 
support or rebut any defence theory : Held, 
that these remarks must be received with 
qualified assent that it was not the duty of 
the prosecution, as had been authoritatively 
laid down, to follow the defence through all 
its ramifications ; and that they, the prosec- 
tion, had to make out their case, and could 
not be expected to call witnesses with 
reference to defence theories, which were suffi- 
ciently disproved otherwise bj' the positive 
evidence produced. Emperor v. Dayashankar 
Jesukhram. 1 Cr. L. J. 718. 

Roznamcha reports, whether evidence 

of facts mentioned. 

Roznamcha reports are not evidence of the 
facts mentioned in the report which must be 
proved like other facts. Emperor v. Raghu 
Nath. 29 Cr.L.J. 312 ; 

107 I. C. 937 : A. I. R. 1928 Nag. 235. 

— Statement to police —Evidentiary 

value. 

It is generally unsafe to accept statements 
recorded by the Police as verbally accurate or 
as containing a full and correct account of a 
statement made by a witness in matters which 
are not clearly and obviously essential. Nga 
Yon v. Emperor. 19 Cr. L. J. 726 : 

46 I. C. 406 : 3 U. B. R. 1918, 84 ; 

A. I. R. 1919 U. Bur. 38. 


EVIDENCE 
Sufficiency. 

A statement made to tlic Police by an accused 
person to the effect that if certain other 
persons were sent for, he would see that some 
other property was traced out and restored is 
not legal evidence to prove that the accused 
has been guilty of abetment of theft. Bishan 
Dalt V. Emperor. 2 Cr. L. j. 2Z. 

2 A. L. J. 5 

Sufficiency. 

Before an accused person can be convicted of 
an offence, every conceivable hypothesis of 
innocence must be at least reasonably exclud- 
ed. Lachaman Singh v. Emperor. 

12 Cr. L. J. 69 ; 
9 I. C. 400 : 7 P. L. R. 1911 : 
11 P. W. R. 1911 Cr. 

Sufficiency. 

Before the accused can be convicted of an 
offence, the Criminal Court must be satisfied 
that the incriminating facts brought out in the 
evidence for the prosecution are incompatible 
with the innocence of the accused and are 
incapable of explanation upon any other hypo- 
thesis than that of his guilt. Gurdil Singh v. 
Emperor. 11 Cr. L. J, 82 ; 

4 I. C. 941 : 136 P. L. R. 1909 ; 

36 P. W. R. 1909 Cr. 

Sufficiency— Cross-examination, right of 

— Witness examined against accused — Witness 
withdrawn and made accused — Bight to cross- 
examine, prevented from— Conviction, legality of. 

The witness who gave evidence against the 
appellants were withdrawn from the witness- 
box and again made an accused, so that the 
appellants were thereby prevented from cross- 
examining him : Held, that S. 250, Cr. P. C., 
and S. 136, Evidence Act, gives the accused 
a right to cross-examine the witnesses who 
have given evidence against them. But the 
appellants here were deprived of a fundamen- 
tal right given them by law and the convic- 
tions could not, on that ground alone, be 
upheld. Harihar Sinhav. Emperor. (P. B.) 

37 Cr. L. I. 758 : 
163 I. C. 9 : 40 C. W. N. 876 : 
63 C. L. J. 307 : 8 R. C. 698 : 
A. I. R. 1936 Cal. 356. 

Sufficiency. 

In a criminal case the evidence must be clear 
to justify a conviction. Emperor 'v. Mira Gaj- 

bar. 1 Cr. L. J. 1 ; 

6 Bom. L. R. 32. 

Sufficiency — In appeal from lacquittal — 

Whether diseovery subsequent to acquittal of fresh 
evidence against accused is sufficient reason for 
selling aside acquitlal or ordering new trial. 

In an appeal from an acquittal, the fact that 
fresh evidence against the accused has been 
discovered subsequent to the acquittal, is not 
a sufficient reason for setting aside the acquit- 
tal or ordering a 'new trial. Emperor v. Nga 
Po Gyi. 3 Cr. L. J. 234 : 

12 Bur. L. R. 21. 
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EVIDENCE ACT (I OF 1872) 

■ S. ^—Conduct, evidence of. 

The fact that a person accused of murder 
pointed out the place, where the weapon 
with which the murder was committed is 
found, as being the place at which it was 
concealed and the fact that shortly after 
the crime, he was in a very agitated state 
and made a statement which led to his 
being asked to show the spot where the 
weapon used in the commission of the 
murder was concealed, are evidence of conduct 
under S. 8, Evidence Act, which, coupled 
with the other evidence in the case, may 
indicate that the accused was the murderer. 
In re : Semalai Goundan. 26 Cr. L. J. 840 : 

86 1. C. 664 : 21 L. W. 199 : 

A. I. R. 1925 Mad. 574. 

S. ^—Conduct — Trial for conspiracy to 

murder — Written complaint by deceased to Sub- 
Divisional Officer regarding apprehension to 
his life — Admissibility. 

A written complaint by the deceased to the 
S. D. O. stating that he apprehended danger 
to his life, liberty and reputation, would be 
admissible in a trial for conspiracy to 
murder the deceased under S. 8, Evidence 
Act, of conduct of the deceased, an offence 
against whom was the subject of the trial, 
such conduct being influenced by his fear 
of injury. Goloke Behari Takal v. Emperor. 

39 Cr. L. J. 161 : 

173 I. C. 65 : 66 C. L. J. 25 : 

42 C. W. N. 129 : 10 R. C. 441 : 
I. L. R. 1938 1 Cal. 290 ; A. I. R. 1938 Cal. 51. 

S. 8— Conduct of accused — Murder of 

child and ornaments stolen —Spot of hiding orna- 
ments shown and ornaments dug out. 

Where the accused gives information which 
leads to discovery and the exact spot 
where the ornaments are buried is shown 
and they are dug out from there, the 
question is not so much whether the accused 
was in physical possession of the ornaments, 
but the important point is rather that the 
circumstances and the conduct of the 
accused point clearly to his knowledge of 
the exact spot where the ornaments were, 
and in the absence of any explanation, the 
reasonable inference is that he put them 
there himself, such conduct is admissible 
under S. 8, Evidence Act, and this fact 
taken along with other evidence of his 
being seen with the deceased is sufHcient to 
warrant a presumption of complicity in 
murder. Jamunia v. Emperor. 

37 Cr. L.J. 1047; 

164 1. C. 964 : 1. L. R. 1936 Nag. 78 : 

9 R. N. 48 ; A. I. R. 1936 Nag. 200. 

S. 8 — Conduct, proof of. 

Where an accused person accompanies a 
Police Officer and points out the spot 
where the stolen property is hidden, it 
amounts to conduct, proof of which is 
admissible under S. 8, Evidence Act. Emperor 
V. Nga Aung Ba. 17 Cr. L. J. 402 (fa) : 

35 I. C. 962 : U. B. R. 1916 II, 114 : 

A. I. R. 1916 U. Bur. 1. 


EVIDENCE ACT (I OF 1872) 

S. 8— Conduct, relevancy of person 

having no part in crime and not called as witness. 

The conduct -of a man, who has had no 
part in the evidence in the crime and has 
not been called as a witness cannot be 
brought within the ambit of S.' 8, Evidence 
Act, as being a relevant fact constituting 
motive or preparation. Bala v. Emperor. 

17 N. L. J. 274 ; 
A. I. R. 1935 Nag. 81. 

S. 8— Hearsay. 

If a raped girl goes to her relatives 
straight after the occurrence and complains 
to them on her own Initiative, her conduct 
has a direct bearing upon and connection 
with the occurrence itself, but if she only 
answers questions, her statement is a -mere 
hearsay and, therefore, not relevant under 
S. S, Evidence Act. Emperor v. Phagunia 
Bhuian. 26 Cr. L. J. 1475 : 

89 I. C. 1043 : A. I. R. 1926 Pat. 58. 

S. 8— Hearsay evidence— If admissible. 

IJearsay evidence is not admissible even to 
prove intention or motive. Emperor v. Eddula 
Venkata Subba Reddi. 33 Cr. L. J. 51 (2)-: 
134 I. C. 1143 : 34 L. W. 128 : 61 M. L. J. 608 : 

1931 M. W. N. 1177 : 54 Mad. 931 : 
I. R. 1932 Mad. 7 ; A. I. R 1931 Mad. 689. 

S. 8— Miscellaneous. 

Where joint acts of several persons are 
sought to be proved in order to ask Court 
to draw inference from such conduct, 
evidence should be led with some degree 
of particularity. This principle applies to 
evidence relevant under S. 27 also. Rafique- 
ud-Din Ahmad v. Emperor. 36 Cr. L. J. 808 : 
155 I. C. 687 : 39 C. W. N. 368 : 62 Cal. 572 : 
7 R. C. 606 : A. I. R. 1935 Cal. 184. 

S. 8— Motive, evidence 

Where the direct evidence as to the commis- 
sion of a crime breaks down, it is unnecessary 
for the Court to discuss the evidence of the 
motive for the crime. Ghirrao v. Emperor . 

34 Cr. L. J. 1009 : 
145 I. C. 470 : 10 O. W. N. 1108 : 
6 R. O. 53 : A. I. R. 1933 Oudh 265. 

S. 8— Mottoe, evidence regarding. 

The prosecution is not bound to furnish any 
evidence as to the motive with which the 
accused committed an offence. Emperor v. 
Ram Dat. 34 Cr. D. J. 538 : 

143 I. G. 129 ; 10 O. W. N. 585 : 

I. R. 1933 Oudh 161 : 
A. I. R. 1933 Oudh 340. 

S. 8— Motive, what is. 

A motive is that which moves a man to do a 
particular act. It is that which is in his mind 
which moves him to act, and whether the 
belief which produces that state of mind is 
true or false, the motive remains the same 
and the truth or falsity of the belief is not 
really in question. Gangaram v. Imperator. 

22 Cr. L. J. 529 : 
62 I. C. 545 : 22 Bom. L. R. 1274. 
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——Value of — Eyc-ioilncss of murder, 

remaining silent — Police diaries, admissibility of. 

When a person sees a murder committed 
and gives no information thereof, his 
evidence is little better than . that of an 
accomplice. Police diaries are not evidence 
and cannot be used as such. Nawab v. 
Emperor. 25 Cr. L. J. 264 : 

76 I. C. 824 : 5 L. L. J. 322 : 
A. I. R. 1923 Lah. 391. 

; — Criminal breach of Irtisl wilh reference to 

certain items — Civil liability determined by Civil 
Court — Judgment of Civil Court, tohel/icr relevant 
— Complaint, tohelhcr to be proceeded with during 
pendency of appeal in civil case. 

Where the aeeused is charged with criminal 
breach of trust with reference to certain 
items, and the question of civil liability 
with respect to those items has been 
determined by a competent Court, the 
judgment of tliat Court would be the best 
evidence of the civil rights of the parties, 
and hence a relevant fact and admissible in 
evidence. The complaint under the circum. 
stances ought not to be proceeded with 
during the pendency of the civil proceedings 
by way of appeal. In re : N. F. Marker. 

17 Cr. L. I. 153 : 
33 I. C. 633 : 18 Bom. L. R. 185 : 
A. I. R. 1916 Bom. 163. 

Evidence of accomplice — Appreciation of. 

Although the discredit involved in the 
character of an accomplice is a point which 
should always be borne in mind by a Court 
in apprai.sing the evidence of such a person., 
yet the degree of discredit will vary 
cnormou-sly according to the nature of the 
offence, and of witness’s .complicity. Where 
a Court, after giving full weight to the 
factor of discredit and other considerations, 
decidc.s that the evidence is true, it is not 
only open to it to convict on that evidence 
but it is its duty to do so. In re i Talari 
Narainasioami. 12 Cr. L. J. 170 : 

9 I. C. 978 : 9 M. L. T. 503. 

Evidence of injuries — Appreciation of — 

Wound inflicted on throat —Test to sec if wounded 
person is capable of speech. 

In the case of a wound of the larynx, speech 
is possible if the wound is above the vocal 
cords even if it is gaping. But in wounds of 
the -larynx below the vocal cords, and in 
those of the trachea, no .speech is possible. 
Mohamad Anis v. Emperor. 37 Cr. L. !• 955 : 

164 I. C. 482 : 1936 O. W. N. 691 : 
1936 O. L. R. 459 : 9 R. O. 81 : 
A. I. R. 1936 Oudh 405. 

Evidence of insanity. 

Wliere an accused pleads insanity, the evi- 
dence relating to it must refer to the time when 
he committed the offence and not to the state 
of his mind long afterwards. Gnlla Chinna 
Venkadu v. Emperor. 15 Cr. L. J. 161 : 

22 I. C. 737 : A. I. R. 1914 Mad. 293. 

Evidence of 'waj tcklcar’, nniac of. 

The evid 3 ncc of a waj takkar or adventitious 


EVIDENCE 

witness has to be received with considerable 
caution. Peroze v. Emperor. 

31 Cr. L. J. 871 : 
125 I. C. 381 : A. I. R. 1930 Lah. 659. 

Evidence in other case—Admissibility of 

cd upon certain issues in one case — Use of the 
evidence in another case — Practice and procedure. 

When evidence has been given in one case 
upon the issues raised in that case, examina- 
tion-in-chief and cross-examination alike 
having been directed to those issues, nothing 
can be more dangerous than to take that 
evidence and apply it in another case in which 
other issues arise. Inferences drawn from that 
evidence bearing upon these latter issues can- 
not but be regarded with much misgiving. 
In re : Henry Lewis Lubeck. 2 Cr. L. J. 775 ; 

7 Bom. L. R. 894 : 2 C. L. J. 421 ; 
10 C. W. N. 57 : 2 A. L. J. 800 : 
15 M. L. J. 432 : 33 Cal. 151. 

Evidence in other case—Admissibility. 

Where no application is made for a de novo 
trial, tile Magistrate can convict upon evidence 
partly recorded by his predecessor in office, 
but it is desirable in defamation case that the 
examination and cross-examination of the 
complainant should be held in the presence 
of tile Magistrate trying the case. Brindaban 
Chander Das v. Ishaquddin. 10 Cr. L. J. 492 ; 

4 I. C. 67 : 13 C. W. N. 550. 


Evidence of general repute— Abmissi- 

bility. 


Evidence of general repute, though hearsay, 
is admissible for the purposes of proceedings 
under Cliapter VIII, Cr. P. C. Emperor v. 
Raoji Fulchand, 1 Cr. L. J. 3 : 

6 Bom. L. R. 34. 

Exception to principle of evidence. 

Per Fforde, J.—S. 1G4 is one of the exceptions 
to the main principle of evidence that a docu- 
ment recording a confession may not be given 
in evidence when tlie witness to the statement 
can be produced and can prove by oral 
testimony. Kheman v. Emperor. 

26 Cr. L. J. 1074 ; 
88 I. C. 18 : 6 Lah. 58 ; 
A. I. R. 1925 Lah. 315. 


-Evidence of confession. 


Evidence may be given of a confession pro- 
vided that it be not excluded by an express 
provision of law, whether made to a private 
person, or to a Magistrate otherwise than in the 
course of an enquiry or other judicial proceed- 
ings; it may then be proved, and must be proved, 
if at all like any other fact. In re : Tangedypatle 
Pedda Obigadu. 23 Cr. L. J. 680 

69 1. C. 264 : 14 L. W. 542 
1921 M. W. N. 779 ; 20 M. L. T. 107 
42 M. L. J. 37 : 45 Mad. 239 
a r. R. 1922 Mad. 40 


Evidence of Magistrate under S. 533, 

Qj. p c.— Magistrate, position of— Magistrates 
not to act as Police Officers but as judicial 

persons. .... • r 

With regard to the Magistracy, it is for 
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verbal communications which the accused made 
to the Police at the time of the search. 
Kalijiban Bhattacharjee v. Emperor. 

37 Cr. L. J. 775 : 
163 I. C. 41 : 63 C. L. J. 232 ; 
8 R. C. 714 : 63 Cal. 1053 : 
A. I. R. 1936 Cal. 316. 

Ss. 8, 32 (I) — Dying declaration, 

admissibility of — Dying declaration made im- 
mediately after robbery — Res gestae. 

.A dying declaration is admissible in evidence 
under S. 32 (1), Evidence Act, even where the 
charge is not one of homicide. A dying dec- 
laration made by a person who has been 
robbed and killed, immediately after the 
robbery regarding the robbery and also regard- 
ing the assault committed in the course of the 
robbery, is admissible in evidence in the trial 
of the assailant for robbery, under S. 8 of the 
Evidence Act, as part of ^the res gestae. Ss. 8 
and 32, Evidence Act, may overlap in some 
cases but they provide for different and dis- 
tinct conditions. Lalji Dusadh v. Emperor. 

29 Cr. L. J. 106 : 
106 I. C. 698 : 6 Pat. 717 : 

A. I. R. 1928 Pat. 162. 

Ss. 8, 157 — Statement, admissibility of 

— Bupe, offence of—Eavished •woman, evidence of, 
value of. 

A statement by a girl, alleging that she was 
raped, made immediately after the rape, to 
witnesses who saw her crying and asked her 
the reason thereof, is admissible, as an expla- 
nation of her act of crying, under S. 8, Evi- 
dence Act, as also under S. 157, by way of 
corroboration. In the case of rape of an inno- 
cent girl of tender age, the evidence of the 
ravished girl is of great value and where she 
makes a statement by way of disclosure imme- 
diately after the occasion, it is a strong piece 
of evidence corroborating her credibility and 
proving the consistency of her conduct and 
also as negativing consent on her part. Soosa- 
lal V. Emperor. 25 Cr. L. J. 1214 ; 

82 I. C. 142 ; A. I. R. 1925 Nag. 74. 
S. 9. 

See also Penal Code, 1860, S. 411. 

S. 9 — Identification — Identification of 

accused in jail, evidence of— Person identi- 
fied not specified— Magistrate eondncting identi- 
fication, evidence of, whether admissible. ' 

In order to enable the Court to rely on the 
evidence of a person who identified the accused 
in jail, but failed to do so in Court, the 
fact of the jail identification must be stated 
in the witness’s evidence. An identification in 
jail is in essence a statement by the witness. 
“ I saw this man who is now before me taking 
part in the offence. ” That statement can he 
used to corroborate his evidence given in 
Court. If the witness says in his evidence, 
" a number of persons were shown to me at 
the jail and from among them I pointed out 
those persons whom I had seen committing 
the offence,” it is permissible under! S.l9, 
Evidence Act, to call independent evidence, 
such as that of the Magistrate who conduct- 
ed the identification, to prove the identity 
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of the persons whom he picked out at the 
jail, even though the witness himself may 
not correctly remember who they were. 
Chhutkau v. Emperor. 26 Cr. L. J. 1564 • 

90 I. C. 444 : 28 O. C. 2S8 : 
A. 1. R. 1926 Oudh36. 

S. 9— Relevancy. 

If after the commission of a crime, a person, 
whose name is mentioned as a participator 
in the crime absconds, his conduct shows that 
he is indeed concerned in the crime. There- 
fore, anything which tends to explain his 
conduct and furnishes a motive other than 
a guilty conscience, is relevant under S. 9, 
Evidence Act. Gangaram v. Imperalor. 

22 Cr. L. J. 529 : 
62 I. C. 545 : 22 Bom. L. R. 1274. 


S. 9 — Relevancy. 

The fact that the accused absconded im- 
mediately after the occurrence, and his absence 
from home was not satisfactorily accounted for, 
was a relevant circumstance as shown by 
Illustration (c) to S. 9, Evidence Act. Bahar- 
ud-Din Mandal v. Emperor. 

15 Cr. L. J. 43 (b) : 

• 22 I. C. 187 : 18 C. L. J. 578 : 

A. I. R. 1914 Cal. 589. 

Ss. 9, 11, 14, 15— Admissibility--Fot. 

dence of design and motive, identity and illegal 
association— Offences similar. 


At a trial for offences under Ss. 302, 120-B 
and 380, Penal Code, the Judge admitted 
evidence of a theft cammitted some two years 
subsequently in somewhat similar ^ circum- 
stances, as showing identity, design and 
motive, and illegal association, and that a 
system had been pursued by the ^ accused. 
Objection was taken to the admission of 
this evidence and the question was reser- 
ved for consideration upon a reference under 
clauses 25 and 26, Letters Patent. On the 
question being referred : Held, (1; 
having regard to the dates of the incidents 
alleged in the subsequent case, the evidence 
was not admissible either under S. 9 or S, 11 
or S. 14 or S. 15, Evidence Act ; (2) that it 
was not open to the Court hearing the re- 
ference to direct a new trial, but after re- 
jecting the evidence improperly admitted, 
the Court should dispose of the case flnaUy 
Emperor v. Panchu Das. 21 Cr. !• 349 
58 I. C. 929 : 24 C. W. N. 501 
31 C. L. J. 402 : 47 Cal. 671 
A •^T T> 1090 rai. 500 


Ss. 9, 11 , 14, 54 -Relevancy —Penal 

Code (Act XLV of 1860), Ss. 120-B, 295- 


Charge for dacoity. 

Where the accused were charged with com- 
mitting or conspiring a particular dacoity and 
the prosecution sought to prove not only 
that some of the accused were intimately 
associated with the approver but that the object 
of the association during a period of severm 
months prior to the dacoity in question had 
been the commission of thefts and other dis- 
creditable acts : Held, (1) that though the 
mere fact that the evidence adduced would 



3645 ALt, INDIA CRIMINAL DIGEST (1904—1940) 


3646 


EVIDENCE ACT (I OF 1872) 

but they denied possession : Held, that as 
cases have been known in this country, 
where men have endeavoured to pass off as 
opium, what was really cutch, or something 
else, and as the accused’s denial might come 
from the guilty knowledge that they were 
going to pass off as cocaine what was not 
so, and as the condition, in which the bundles 
and bottles were found, negatived any ‘sup- 
position that the appellants had been opening 
the packets, and tampering with the bottles, 
if they did originally come from a European 
cocaine rnanufacturer, and as there was a 
possibility that the bottles and their contents 
did not come from a European manufacturer 
at all, arid that they may not have contained 
cocaine, though they were falsely labelled and 
done up as such by the appellants, with a 
view to their disposing of them as cocaine, 
considering the degree of proof required in 
criminal cases, it was not conclusively proved 
that the bottles rcallj’ did contain cocaine ; 
that there was a doubt, and that the appellants 
were entitled to the benefit of it. Ah Lok v. 
Emperor. 4 Cr. L. J. 382 : 

12 Bur. L. R. 229 : 3 L. B. R. 216. 

S. 3 — 'Fact,’ scope of. 

The definition of ‘fact’ in S. 3 docs not 
restrict a fact to something which can be exhi- 
bited as a material object. Emperor v. Rama- 
nuja Ayyangar. 36 Cr. L. J. 1442 (2) : 

158 I. C. 764 : 1934 M. W. N. 1479 : 
i 58 Mad. 642 : 42 L. W. 124 : 

68 M. L. J. 73 : 8 R. M. 331 : 

A. I. R. 1935 Mad. 528. 

S. 3 — Fact, xohen said to be proved. 

A much stronger degree of proof is required 
in criminal proceedings than in civil ones, and 
in criminal proceedings, tlie persuasion of guilt 
must amount to “such a moral certainty as 
convinces the minds of the Tribunal, as 
reasonable men beyond all reasonable doubt.” 
It is the business of the prosecution to bring 
home guilt to the accused to the satisfaction 
of the minds of the .Jury, but the doubt, to 
the benefit of which the accused is entitled, 
must be such as rational, thinking, sensible 
men may fairly and reasonably entertain, not 
the doubts of a vacilliting mind that has 
not the moral courage to decide, but shelters 
itself in a vain idle scepticism. Ah Lok v. 
Emperor. 4 Cr. L. J. 382 : 

12 Bur. L. R. 229 : 3 L, B. R. 216. 

S. 3 — Misrepresentation of facts, xohal 

is. 


A misrepresentation ns to the intention of 
a person (in stating the purpose for which 
the consent is asked) is a misrepresentation 
of “fact” within the meaning of S. 3, 
Evidence Act. Emperor v. Soma. 

18 Cr. L. J. 18 : 

36 I. C. 850 : 17 P. R. 1916 Cr. : 

A. I. R. 1916 Lah. 414. 


S. 3— Scope o£— Definition of ‘ Court' 

docs not apply to Debt Settlement Board under 
Hengal Agricuitural Debtors Act {VII of 193G.) 

The definition of the word “ Court ” in the 
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Evidence Act, has been framed only for the 
purposes of that Act which, under S. 45, 
Bengal Agricultural Debtors Act, has no appli- 
cation to Debt Settlement Boards in the ab- 
sence of express provision to that effect. 
Hari Charan Kundu v. Kanslii Charan Bey. 

41 Cr. L. J. 662 : 

188 I. C. 686 : 44 C. W. N. 530 : 

I. L. R. 1940, 2 Cal. 14 : 13 R. C. 44 : 

A. I. R. 1940 Cal. 286. 

Ss. 3, 5 — ‘ Evidence ’ — What is. 

What the Judge has to take down is the 
“ evidence ” of each witness, not any state- 
ment he may choose to make. “ Evidence ” 
is defined in S. 3, Evidence Act, as all state- 
ments which the Court permits or requires 
to be made beforfe it by witnesses, in relation 
to matters of fact under enquiry, and S. 5, 
Evidence Act, further limits the facts in res- 
pect of which evidence may be given. It is 
for the Judge to decide what statements made 
by a witness come within the definition of 
evidence, and to record those statements and 
no others. Nga Saw v. Emperor. 

2 Cr. L. J. 133 : 

11 Bur. L. R. 8. 

Ss. 3, 30— Joint trial - Confession. 

Where one of the accused persons pleaded 
guilty in the Court of Session and did not, 
as a fact, cross-examine any of the witnesses, 
but was examined at the end of the prosecu- 
tion case, and was asked whether he wished 
to call any witnesses and declined to do so : 
Held, that the trial was a joint trial within 
the meaning of S. 80, Evidence Act, so that 
his confession could be taken into considera- 
tion against the other accused. Emperor v. 
Nga Po Tha. 14 Cr. L. J. 566 : 

21 I. C. 166 : U. B. R. 1913 I, 170. 

S. 4. 

Sec also Evidence Act, 1872, S. 133. 

S. 4 — Accomplice, uncorroborated testi- 
mony of — Where evidence of accomplice is tender- 
ed, Court should not call for proof of presumption 
that he is unworthy of credit unless corroborat- 
ed in material particulars. 

It is not desirable that in cases where the 
evidence of an accomplice is tendered, the 
Court shall call for proof of the presumption 
that he is unworthy of credit unless cor- 
roborated in material particulars. Experience 
has shown that in the generality of cases, it 
is unsafe to eonvict upon the uncorroborated 
testimony of an accomplice alone, although 
it is not illegal to do so. The Court should, 
therefore, regard an accomplice as prima facie 
unworthy of credit, but this presumption 
which it is open to the Court to draw, is 
not a hard and fast presumption but one 
which may be displaced in the circumstances 
of a particular case. The King v. Nga Myo. 
IF. B.) 39 Cr. L. J. 581 : 

175 I. C. 465 ; 1938 Rang. 190 : 

10 R. Rang. 494 : A. I. R. 1938 Rang. 177. 

Ss. 4, 105, 106, 114 — Proof of circum- 
stances — May presume — Shall presume — Onus — 
— Proo^ of circumstances bringing a case within a 
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dence of the common intention, once reaso- 
nable ground has been shown to believe in 
its existence. But it would be a very differ- 
ent matter to hold that any narrative or 
statement or confession made to a third party 
after the common intention or conspiracy 
was no longer operating and had ceased to 
exist is admissible against the other party. 
There is then no common intention of the 
conspirators to which the statement can have 
referenre. S. 10 embodied this principle. A 
distinction must be drawn between communi- 
cations between conspirators while the 
conspiracy was going on with reference to 
the carrying out of the conspiracy and state- 
ments made, after arrest or after the conspiracy 
has ended, by way of description of event 
then past. Akbar v. King-Emperor. 

41 Cr. L. J. 871 : 

190 I. C. 233 : 1940 A. W. R. 175 : 

1940 M. W. N. 1112 : 52 L. W. 662 : 

7 B. R. 118 : 1940 O. L. R. 619 : 

1940 A. L. J. 778 : 13 R. P. C. 88 P. C : 

A. I. R. 1940 P. C. 176. 

S. 10 —Confession —Admissibilihj. 

Where the object of the conspiracy had been 
carried out, and the conspiracy had come to 
an end, and the confession made thereafter 
has no reference to the common intention 
of the conspirators, the confession is not 
admissible under S. 10, Evidence Act. Beli- 
ram Singh v. Emperor. 40 Cr. L. J. 937 : 

184 I. C. 274 : 12 R. N. 106 : 
1939 N. L. J. 442 : A. I. R. 1939 Nag. 295. 

S. 10 —Confession by accused who is 

dead, admissibility of —Jf admissible under S. 10. 

Confession made by one of the accused who 
is dead and never brought to the trial is 
not admissible under S. 30, Evidence Act, 
as the confession of the co-accused. Nor, if it 
is admitted, can it be admitted under S. 10, 
because S. 10 applies to acts done in further- 
ance of a conspiracy or which bear some 
relation to the conspiracy. The words of 
S. 10 cannot be extended to cover the case 
of the confession of a person who was co- 
accused or who might have been a co-accused 
on the charge of conspiracy and the offences 
which were its purpose or committed in 
pursuance of it. Dengo Kandero v. Emperor. 

39 Cr. L.J. 545: 

175 I. C. 99 : 10 R. S. 282 : 

A. I. R. 1938 Sind 94. 

S. 10— Document — Document found in 

possession of accused charged with conspiracy — 
Inference — S. 10, scope of. 

S. 10, Evidence Act, lays down not only 
the rule applicable in this country, so far as 
leading evidence in cases of conspiracy is con- 
cerned, but has to be treated as a part of 
Statute Law in the matter of proof of existence 
of a conspiracy and of the further.ance of its 
objects. So far as documents found in proses- 
sion of a party are concerned, possession and 
conduct create an inference that he was aware 
of its contents ; what sort of conduct would 
properly give rise to such inference must 
necessarily depend on the facts of each case. 
Documents found in possession on search or 
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otherwise are admissible in evidence if they 
satisfy any of these conditions, namely (i) they 
arc in the handw’riting of the party concerned 
and (n) they fall within the scope and operal 
tion of S. 10, Evidence Act. Jitehdra Nath 
Gupta V. Emperor. (S. B.) 38 Cr. L. T. 818 • 

169 I. C. 977 : 10 R. C. 69 i 
A. I. R. 1937 Cal. 99. 

S. 10 — Document. 

Document, of which the writer is not known, 
found in the possession of a conspirator,’ 
would not by itself be admissible for the 
purpose of proving the truth of its contents as 
against the other aceused. The fact of posses- 
sion would be evidence to .show that the 
conspirator, in whose possession it is found, 
had received and preserved it. Jhabwala v. 
Emperor. 34 Cr. L. J. 967 : 

145 I. C. 481 ; 1933 A. L. J. 799 ; 
6 R. A. 65 : A. I. R. 1933 All. 690. 

S. 10— Document, of which loriter is not 

known, found in possession of accused— Ad- 
missibility. 

A document of which the writer is not known, 
if found in the possession of a conspirator, 
would not by itself be admissible for the pur- 
pose of proving the truth of its contents as 
against other accused. The fact of possession 
would be evidence to show that the conspira- 
tor in whose possession it was found, had 
received and preserved it. The execution and 
authorship of a document is a question of fact. 
Jitendra Nath Gupta v. Emperor. (S. B.) 

38 Cr. L.J. 818: 
169 I. C. 977 : 10 R. C. 69 ; 
A. I. R. 1937 Cal. 99. 

S. 10 — Document. 

Document written by a person deseribing 
conversation with stranger who refers to accus- 
ed as a conspirator is admissible. Surjya 
Kumar Sen v. Emperor. (F. B.) 

35 Cr. L. J. 334: 
147 I. C. 32 : 6 R. C. 304 : 
A. I. R. 1934 Cal. 221. 

S. 10— Intention. . 

“Intention” implies that act intended is in 
future— The principle on which S. 10 is based 
is that of agency'. G. V. Vaishampayan v. 
Emperor. 33 Cr. L. J. 76 : 

134 I. C. 1238 : 33 Bom. L. R. 1159 : 
55 Bom. 839 : 1. R. 1932 Bom. 22 : 

A. I. R. 1932 Bom. 56. 

S. 10— Letter written by accused — 

Admissibility of, against co -accused. 

Whether a letter written by an accused person 
after arrest is admissible as evidence against 
a co-accused, depends on whether or not the 
provisions of S. 10, Evidence Act, have been 
complied with, that is, whether there is reason- 
able ground to believe that the writer of the 
letter and the other accused conspired together 
to eommit an offence. Abdul Aziz v. Emperor. 

33 Cr. L. J. 456 : 
137 I. C. 317 (1) : I. R. 1932 Cal. 292 : 

A. l.R. 1932 Cal. 557. 
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made to her father by a girl upon whom an 
offence under S. 376, Penal Code, was commit- 
ted, in the absence of any definite and reliable 
evidence that the outrage and the statement 
constituted together res gestae, much value 
cannot be attached to this statement even if 
it is held to be admissible. GIndam Hussain 
V. Emperor. 32 Cr. L. I- 63 : 

127 I. C. 862 : 31 P, L. R. 612 : 

I. R. 1930 Lah. 894 : A. I. R. 1930 Lah. 337. 

S. 6— Res gestae — Rioting — Statements 

made by members of unlavofid assembly prior to 
occurrence, whether admissible. 

Where a procession attempts to pass through 
certain streets of a town in defiance of an 
order of the Superintendent of Police prohibit- 
ing it from passing through such streets, and 
a collision takes place between the members 
of the procession and the Police force resulting 
in a riot, evidence led on behalf of the pro- 
secution in the riot case to prove statements 
made by the members of the procession 
showing their determination to force their way 
into the streets into which their entry was 
prohibited in spite of the resistence of the 
Police is admissible as forming part of the 
res gestae and indicating that the intention of 
the members of the procession was to ignore 
the order of the Superintendent of Police. 
Maung Tok v. Emperor. 26 Cr. L . J. 1622 : 

90 I. C. 918 ; 3 Rang. 352 : 

A. I. R. 1925 Rang. 354. 

S. 6 — Res gestae, what is. 

What a person states at the time of an occur- 
rence in respect of the occurrence itself is 
res gesta: under S. 6, Evidence Act. A state- 
ment, however, made at the lime of an 
occurrence relating to a previous occurrence 
which took place a year earlier is not part of 
the res gestce and it is not admissible in 
evidence. Khijiruddin v. Emperor. 

27 Cr. L. J. 266 : 

92 1. C. 442 : 42 C. L. J. 504 : 

53 Cal. 372 : A. I. R. 1926 Cal. 139. 

Statement— Rape. 

Statement by woman immediately after she 
is raped is not admissible under S. G. Kappi- 
naiah v. Emperor. 32 Cr. L. J. 751 : 

131 I. C. 456 : 1930 M. W. N. 702 : 

I. R. 1931 Mad. 520 : 

A. I. R. 1931 Mad. 233 (2). 

S. 6 — Statement to Police — Admissi- 
bility of — Statement made to Police by one ac- 
cused, whether admisible against co-accused — Res 
gestae — Confession. 

One P came to a Police Station and handed 
in a written report in which there were alle- 
gations that certain persons had cominitted 
the offence of riot, one of them being a 
zemindar named M. The report was read out 
to P and as soon as he heard it, he informed 
the Police that M was not present at the 
riot and that he had made no charge against 
him. He stated that the report was written 
by one J. Subsequently M prosecuted J 
and P for an offence under S. 211, Penal 
Code ; Held, that the statement made by P 
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to the Police was not admissible against J 
either as part of a confession or as a part of 
the transaction under investigation under 
S. 6, Evidence Act. Jalpa Prasad v. Emperor. 

20 Cr. L. J. 311 : 
50 I. C. 487 : 17 A. L. J. 760 : 
A. I.R. 1919 All. 110. 

Ss. 6, 8, 9 — Applicability of — Abduc- 
tion case — Evidence of search prior to alleged 
abduction, whether admissible. 

The accused, who were alleged to have 
abducted a woman at midnight, produced a 
witness who gave evidence that he had seen 
certain other women of the abducted woman’s 
household searching for something at dusk 
the same evening, the suggestion being that 
the woman was actually missing in the evening 
and could not have been abducted at midnight. 
The women were not examined as witnesses : 
Held, that the evidence of the witness was 
inadmissible and neither S. 6, nor S. 8, nor S. 9, 
Evidence Act, was applicable. Fazaruddin v. 
Emperor. 26 Cr. L. J. 1553 : 

90 I. C. 433 : 42 C. L. J. Ill : 

A. I. R. 1926 Cal. 105. 

S. 8. 

See also Evidence Act, 1872, S. 32. 

S. 8— Admissibility— iSlaiemeni influ- 
encing conduct of ivitness, admissibility of. 

A statement made by a person, who is not 
examined as a witness, is not admissible under 
S. 8, Evidence Act, as having affected the con- 
duct of a witness assuming that such conduct 
is relevant. Khijirudain v. Emperor. 

27 Cr. L. J. 266 : 

91 I. C. 442 ; 42 C. L. J. 504 : 
53 Cal, 372 : A. I. R. 1926 Cal. 139. 

S. 8 — Admissibility — Statement — 

Child witness refusing to make statement — State- 
ment of mother regarding answers to queries pul 
to child, admissibility of. ' 

In a rape case, the raped child when placed 
before the Court refused to make any state- 
ment and the Counsel for the Crown asked the 
Court to admit the statement of the mother 
of the child as regards the answers given by 
the child in reply to questions put to her 
and relied on S. 8, Evidence Act : Held, that 
the answers given by the child in reply to her 
mothers’s queries could not be admitted in the 
evidence by letting in the mother’s statement 
under the provisions of S. 8, Evidence Act. 
Emperor v. Soopi. 31 Cr. L. J. 141 : 

120 I. C. 539 : 31 P. L. R. 391 : 
A. I. R. 1930 Lah. 84. 


S. 8 — Conduct. 

’he fact of the production of the share of 
e property of one particular accused involved 
a dacoity case is admissible as conduct 
ider S 8 of the Evidence Act, and the 
'cumstances in which the production took 
ace are also relevant under S. 9. Canu 
landra Kashid v. Emperor. 

33 Cr. L. J. 396 
137 I. C. 174 : 34 Bom. L. R. 303 
56 Bom. 172 : I. R- 1932 Bom. 232 
A. I. R. 1932 Bom. 286. 
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S. 10 —Scope of. 

S. 10, Evidence Act, does not apply to in- 
criminating statements made by accused to the 
Police in the course of the investigation, whe- 
ther they incriminate themselves or others 
unless the special provisions of S. 27 let in 
part of a confession to a Police Officer. A 
confession by one conspirator made to a Magis- 
trate in Court implicating other conspirators 
is admissible in evidence under S. 30 but 
statements made by a conspirator to the Police 
are not admissible in evidence if they are 
incriminating. Pritani Hariomal v. Emperor. 

40 Cr. L. J. 882 ; 

184 I. C. 145 : 1939 Kar. 449 : 12 R. S. 90 : 

A. I. R. 1939 Sind 185. 

S. 10 — Scope of. 

S. 10, Evidence Act, renders admissible in 
cases of conspiracy much evidence which is 
not ordinarily admissible. Under the section 
anything said or written by any conspirator 
in reference to the common intention of the 
conspiracy after the time when such intention 
was first entertained by any conspirator is a 
relevant fact as against each of the persons 
believed to be so conspiring as well for the 
purposes of proving the existence of the con- 
spiracy as for the purpose of showing that 
any such person was a party to it. Ram Prasad 
V. Emperor. 29 Cr. L. J. 129 ; 

106 I. C. 721 : 1 Luck. Cas. 339 : 

2 Luck. 631 ; A. I. R. 1927 Oudh 369. 

S. 10— Statement of Doctor, admissibi- 
lity of. 

In charge under Ss. 420 and 120-B, Penal 
Code, for having 'committed fraud by inducing 
an Insurance Company to accept proposal by 
securing false medical report, statement of 
doctor though not admissible under S. 32 (3) 
can be admitted under S. 10. Kunjalal Ghose 
V. Emperor. 36 Cr. L. J. 678 : 

155 I. C. 261 : 38 C. W. N. 1015 ; 

7 R. C. 572 : A. I. R. 1935 Cal. 26. 

7 — Ss. 10, 11, 14, 15 — Relevancy— Crimt- 

Ttal trial Evidence of similar acts, admissibility 
of — Evidence of previous conduct, when rele- 
vant. 

In a prosecution for having conspired to bring 
false evidence against a person, the fact that 
the accused had previously instituted unfound- 
ed prosecutions against the same person is 
admissible in evidence under S. 11, Evidence 
Act. The admissibility under S. 11, Evidence 
Act, in each case must depend on how near 
is the connection of the facts sought to be 
proved with facts in issue, to what degree do 
they render facts in issue probable or impro- 
bable when taken with other facts in the case 
and to what extent would the admission of 
the evidence be inconsistent with principles 
enunciated elsewhere in the Act. Htin Gyaw v. 
Emperor. 29 Cr. L. J. 555 : 

109 I. C. 491 : 6 Rang. 6 : 

40 Rang. 41 : 

A. 1. R. 1928 Rang. 118. 

^ Ss. 10, 30 — Confession of co-accused 

Conspiracy — Evidence. 
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S. 10, Evidence Act, is intended to make 
evidence communications between different con- 
spirators while the conspiracy is going on 
with reference to the carrying out of the 
conspiracy. It is not intended to make evi- 
dence the confession of a co-accused and put 
it on the same footing as a communication 
passing between conspirators, or between con- 
spirators and other persons, with reference 
to the conspiracy. No higher value can be 
put upon it than upon the statement of an 
accomplice, and the Court should not be in- 
fluenced by the statements except where they 
are corroborated by independent testimony im- 
plicating the accused persons in the design with 
which they are charged. Emperor v. Abani 
Bhusan. 11 Cr. L. J. 710 : 

81. C. 770 : 15 C.W. N. 25. 


Ss. 10, 20— Confession of co-accused, 

admissibility of. 

A confession of a co-accused in a case of 
conspiracy is admissible in evidence against 
all the accused under the provisions of 
S. 10, Evidence Act. It can also be taken 
into consideration against his co-accused 
under S. 30 of the Act. Ram Prasad v. 
Emperor. 29 Cr. L. J. 129 : 

106 I. C. 721 : 1 Luck. Cas. 339 : 2 Luck. 631: 

A. I. R. 1927 Oudh 369. 


Ss. 10, 30— Corroboration— Nfllure of. 

Although it is not illegal to convict on- 
the uncorroborated evidence of an accomplice, 
there is a consensus of opinion that a 
conviction on the uncorroborated evidence 
of an accomplice is rarely justifiable. 
Evidence in corroboration must be evidence 
which implicates him, that is, which confirms 
in some niaterial particulars not only the 
evidence that the crime has been committed, 
but also that the prisoner committed it, 
although it is not necessary that _ there 
should be confirmation of all the circuni- 
stances of the crime. It is sufficient if it is 
merely circumstantial evidence of accused’s 
connection with the crime. Ram Prasad y. 
Emperor. 29 Cr. L. J. 129 : 

106 I. C. 721 : 1 Luck. Cas. 339 : 2 Luck. 631: 

a i n 197.7 Oudh 369. 


Ss. 10, 20 — Statement— Statement of 

tccused before trial, whether admissible 
gainst his co-accused — Penal Code ( Act XLV of 
S60), Ss. 120-B, 420. 

A statement made before trial, but^ after 
rrest, by a co-accused, though admissible 
gainst the person making it, ^ is not 
dmissible against his co-accused. Sital Singh 
\ Emperor. 2l Cr. L. J. 5: 

54 I. C. 53 : 46 Cal. 700 : 30 C. L. J. 255 : 

A T T> ID'^n r*r%\ '500. 


Ss. 10, 30, 54— Witness— TFften ccm 6e 

competent witness. 

Several persons were placed on trial 
together on charges of offences under S. 420, 
read with S. 120-B, Penal Code. : After the 
case had been opened, the Pleader for the 
Crown, with the consent of the Court, 
withdrew from the prosecution of one of 
the accused R, who was thereupon dis- 
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S. 8 —Presttmplion. 

Although olflcial acts may bs presumed to 
have been regularly performed, such presump- 
tion cannot supply deficiency in the proof. 
Hoogly Chinmra Municipality v. Keshab 
Chandra Pal. 34 Cr. L. J. 549 : 

143 I. C. 285 : 56 C. L. J. 583 : 
I. R. 1933 Cal. 395 : A. I. R. 1933 Cal. 347. 

S. 8 — Relevancy — Rape. 

Complaint by woman ravished — Terms in 
which complaint is made though relevant as 
conduct, are not relevant as direct proof of 
the act. Kappinaiah v. Emperor. 

32 Cr. L. J.751: 
131 I. C. 456 : 1930 M. W. N. 702 : 

I. R. 1931 Mad. 520 : 
A. I. R. 1931 Mad. 233 (2). 

S. 8 — Relevancy. 

What is relevant is the particular act upon 
the statement, and the statement and the act 
must be so blended together as to form a 
part of a thing observed by the witnesses and 
sought to be proved. Mrs. M. F. Reoo v. 
Emperor. 34 Cr. L. J. 505 : 

143 I. C. 17 : 29 N. L. R. 251 : 
I. R. 1933 Nag. 153 ; A. I. R. 1933 Nag. 136. 

S. 8 — Subsequent conduct — Penal 

Code, S. 147 — Evidence doubtful — Conduct, sub- 
sequent, of accused, whether can be considered as 
evidence against him. 

Where the evidence against a person charged 
with an offence under S. 147, Penal Code, is 
open to doubt, his conduct sometime after the 
occurrence cannot be taken to be such evidence 
of conduct under S. 8, Evidence Act, as can be 
used against him in the case. Enayal Karim 
v. Emperor. 21 Cr. L. J. 167 : 

54 I. C. 775 : A. I. R. 1920 Pat. 255. 

S. 8 — Expl. 2 —Informer’s statement — 

Admissibility. 

An informer’s statement to the Police that he 
had purchased opium from the accused is 
inadmissible unless it was made in the pre- 
sence of the accused. The finding of marked 
coins on the accused and of opium on the 
informer are circumstances from which it may 
fairly be inferred that the accused sold the 
opium. Ah Sein v. Emperor. 12 Cr. L. J. 479 : 

12 I. C. 87 ; 4 Bur. L. T. 222. 

S. 8, Ulus, (j) and (f)— Silence of 

accused, whether relevant. 

A woman made a complaint against the ac- 
cused that he tried to ravish her. The Court 
took into consideration the fact that immedi- 
ately after the alleged attempt, the woman 
made statements to the witnesses that the 
accused tried to ravish her. The Court was 
also impressed with the fact that even though 
the woman made accusations against the 
accused, he kept silent all the time. There 
was no evidence that the accusations were 
made to the accused or in his presence. The 
accused was convicted under S. 366 (1), Penal 
Code : Held, that as the woman made no com- 
plaint but only made statements, they were 
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not relevant as under S. 8, Ulus. (j). Evidence 
Act, she ought to have made a complaint. The 
stetements were not complaint : Held, further, 
that as there was no evidence that the accusa- 
tions were made in the presence of or to the 
accused, the mere silence of the accused did 
not fall under Ulus. (/) to S. 8, Evidence Act, 
and was not, therefore, relevant. The accused 
could not, therefore, be convicted. Nga Aye 
Mating v. The King. 39 Cr. L. J. 531 (b) : 

175 I. C. 222 : 10 R. Rang. 469 : 

A. I. R. 1938 Rang. 27. 

Ss. 8, 9, 15, 54— Admissibility— TrmZ 

for murder of particular person —Evidence to show 
that accused had committed two previous murders, 
whether relevant and admissible. 

In a trial for the murder of a particular per- 
son — (1) It is not open to the prosecution to 
adduce evidence to show that on two previous 
occasions the accused, under trial, had com- 
mitted murders themselves but had falsely 
charged and got convicted some other persons 
as murderers. Such evidence is irrelevant, 
because the fact that the previous murders 
had been committed by the accused does not 
constitute, under S. 8, Evidence Act, a 
motive or preparation for the subsequent 
murder. Gangaram v. Imperaior. 

“>7 C'f T T ^70 • 

62 I. C. 545 : 22 Bom. L. R. 1274'. 

— Ss. 8, 25, 26 —Admissibility — Statement 

made by accused to Police Officer, admissibility 
of — Conduct, evidence of — Statement made by 
Police Officer to complainant in presence of ac- 
cused, admissibility of. 

Statements made to a Police Officer or to a 
complainant in the presence of a Police Officer 
are inadmissible in evidence under Ss. 25 and 
26, Evidence Act. Similarly, evidence which is 
substantially evidence of the confession of an 
accused person in the presence of a Police 
Officer is inadmissible as evidence of conduct 
apart from the accompanying statements under 
S. 8 of the Act. The second explanation to 
S. 8, Evidence Act, does not apply to a state- 
ment made by a Police Officer to a complain- 
ant in the presence of an accused person. 
Hira Gobar v. Emperor. 20 Cr. L. J. 681 ; 

52 I. C. 601 ; 21 Bom. L. R. 724 : 

A. I. R. 1919 Bom. 162. 

Ss. 8, 27, 24— Conversation, admis-^ 

sibility oi— Conversation between accused and 
Police. 

Where on information contained in the con- 
fession of an accused, a visit was made by that 
accused himself together with certain witnesses 
and Police Officers, to a spot where arms were 
concealed, and during the time that the arms 
were dug on the information of the accused 
person in custody, various conversations took 
place between the accused and the Police 
which amounted to conversation to the detri- 
ment of the accused irerson and actually add- 
ing to the confession he had already made, 
then the conversation is admissible in evidence 
as proof of conduct and the whole of this 
evidence cannot be excluded because presum- 
ably, the whole incident is tainted by the 
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person was admissible under S. 11 and 14, 
Evidence Act, to corroborate the story of 
the prosecution and to prove the intention 
of the accused. An accused person sliould 
not be prejudiced at his trial by proof of 
the fact that he has committed similar 
offences to that with whicli he is charped. 
Emperor v. Yakub Ali. 18 Cr. L. J. 529 : 

39 I. C. 673 : 15 A. L. J. 241 : 39 All. 273 ; 

A. 1. R. 1917 All. 251. 

Ss. 11, 21— Relevancy — Grime com- 

mitled between A and C -liclcvaney of the facts 
that it has not been committed by C — Inference of 
guilt of A. 

M gave birth to an illegitimate child. It 
was alive at bed time, it was attended during 
the night by M, its mother and D, midwife, and 
was found lifeless ne.\t morning. The medical 
evidence proved that its death was due to 
strangulation. There was no other evidence 
except the statements of B and J, a Chaukidar, 
to the effect that ilf admitted before each of 
them, that she (M) killed the child and begged 
them to keep the secret. These statements, 
however, were not considered conclusive ; Held, 
that M was guilty of causing death of the 
child mainly on the principle that where the 
guilt lies between A and O and there is no 
reason for believing that C has any concern 
with the commission of the crime, while the 
motive and other surrounding circumstances 
are too incriminating against A, the irresistible 
inference is that A has committed the crime. 
Msl. Mchro v. Emperor, 5 Cr. L. J. 182 : 

2 P. W. R. 17 Cr. 

Ss. 11, 32— Statement, admissibility 

of. 

Ownership of alleged stolen property — Wit- 
ness stating what the deceased person had 
said to him— Admissibility of such state- 
ment. In TC : Dorasami Aiyar, 

16 Cr. L. J. 640 (a) : 
30 I. C. 464. 

S. 13. 

See also Bombaj' Prevention of Gambl- 
ing Act, 1887, S. 4. 

S. 13 —Relevancy — Subsequent judg- 
ment. 

S. 13 docs not make judgments subsequent 
to the matter under investigation relevant in 
any case. Jhingur Raul v. Emperor. 

32 Cr. L. J. 1224 : 
134 I. C. 625 : 12 P. L. T. 647 ; 

I. R. 1931 Pat. 481 : 
A. I. R. 1931 Pat. 386. 

Ss. 13, 35— Recitals in judgments. ' 

A recital in the order of a President of a 
Union Board is not admissible in evi- 
dence under S. 35 or S. 13, Evidence 
Act, unless such President has been 
examined with regard to that recitation. 
Doraisami Naidu v. Kaniappa Chetly. 

32 Cr. L. J. 767 ; 
131 1. C, 654 : 1931 M. W, N. 366 : 

I. R. 1931 Mad. 558 : 
A. I. R. 1931 Mad. 487. 
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Ss. 13, 42— Relevancy— Jut/gmoi/ not 

inter partes declaring right, relevancy of... 

A judgment declaring the exclusive right of 
fishing of a party at particular seasons of a 
year is relevant evidence under Ss. 13 and 42, 
Evidence Act, though not conclusive, in pro' 
ceedings in which the right is subsequently 
denied by a third party. In re: Anya Shidija 

28 Cr. L. J. 578 : 
102 I. C. 546 : 29 Bom. L. R. 715 : 

A. I. R. 1927 Bom. 654. 

S. 14. 

Sec also (i) Bombay Prevention of 
Gambling Act, 1887, 
S. 4. 

(if) Evidence Act, 1872, Ss. 9, 
124.A. 

S. 14— Bad characters, evidence of— 

Accused charged with belonging to gang of dacoits 
— Evidence of offence other than dacoity, admis- 
sibility of. 

When several persons arc charged with be- 
longing to a gang of persons habitually 
committing dacoity under S. 400, Penal Code, 
evidence of the commission by them of offences 
otlier than dacoity, being evidence of bad 
character, is inadmissible under S. 14, Evidence 
Act. Emperor v. Shcr Mahomed. 

24 Cr. L. J. 867 : 
75 I. C. 67 ; 46 Bom. 958 ; 
25 Bom. L. R. 214 ; 
A. I. R. 1923 Bom. 71. 

S. 14-=-Corroboration— Previous con- 

duct, admissibility of — Accomplice, evidence 
of. 

Before the evidence of an accomplice can be 
accepted, it is necessary to be satisfied 
that the accomplice himself took ’ part in 
the crime to tlic extent that he says and 
that he is in a position to give true 
evidence as to what occurred. It is also neces. 
sary that the accomplice’s evidence should be 
corroborated to prove that it was the accused 
person and no one else who committed 
the crime. Kashiram v. Emperor. 

24Cr. L.J. 566 : 
73 I. C. 262 : 6 N. L. J. 144 : 
A. I. R. 1923 Nag. 248. 

S 14 — Evidence of intention, etc. 

It is not irrelevant to adduce in evidence 
articles in a newspaper which arc not the 
subject of forfeiture in aid of the proof of 
the nature or tendency of the alleged offend-’ 
ing articles, but it is most unsafe to judge of 
the intention of the writer in pub- 
lishing the latter by reference to other 
articles previously published at long intervals 
of time, and mostly in other connections. Annie 
Besant v. Government of Madras. 

18 Cr. L. J. 157 : 
37 I. C. 525 : 1916 M. W. N. 385 : 
5 L. W. 1 ; 39 Mad; 1085 ; 
A. I. R. 1918 Mad. 1210. 

S. 14— Evidence of motive. 

The accused was convicted of an attempt 
to abduct a girl on October 10, 1911. Sub- 
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tend to show the commission of crimes other 
than that charged, did not, render it inad- 
missible, if it was in fact otherwise relevant 
to any issue properly before the Court ; 
(2) that in so far as such evidence may be 
tendered with a view to showing the charac- 
ter of the accused concerned, it would be 
irrelvant under S. 54, Evidence Act, their 
bad character not being in itself a fact in 
issue ; (3) that as far as the evidence of 
close association with the approver was con- 
cerned. there could be no objection to the 
admission of such evidence for what it was 
worth, in support of the approver’s state- 
ment that a conspiracy in fact existed ; but 
as far as regards the nature and character 
of the association, there was no substantial 
difference between evidence tending to show 
the character of the accused himself and 
evidence tending to show the character of 
the persons with whom he is alleged to have 
associated and the nature of the association, 
and the evidence was inadmissible. fVahid-ud- 
Din Hnmid-ud-Din v. Emperor. 

31 Cr. L. J. 1168 : 

122 I. C. 189 : 32 Bom. L. R. 324 : 
54 Bom. 524 : A. I. R. 1930 Bom. 157. 

Ss. 9, 11. 21 — Jiclevanci/ —Slatcmenh btj 

accused before trial, admissibility of. 

Ss. Oandll, read with S. 21, Evidence Act, 
amply justify a Court in admitting into evi- 
dence ail previous statements made by an 
accused which have a bearing upon the 
question of his guilt and whether the previous 
statement is made to a Police OfTicer, to a 
.Tudicial OlTiccr, or to a third party is im- 
material, if the statement is relevant to the 
fact in issue, namely, the accused’s guilt. 
Madan Guru v. Emperor. 24 Cr. L. J. 723 : 

73 1. C 963 :4 P. L. T. 381. 

Ss. 9, 14, 65— Primary er’idence — 

Copy of letter found in accused's possession — 
Evidence of intention —Admission before, proof of 
signature. 

In a trial for sedition, the prosecution .sought 
to adduce in evidence a copy of a letter sent 
by the accused to the Editor of a newspaper, 
wliich was found in the accused’s possession, 
and which contained the following lines : ‘I 
hope you will think the present one suffici- 
ently tactful on the subject of violence and 
is more nearly a logical unit than the others” : 
Held, (1) that the copy was relevant under 
Ss. fl and 14, Evidence Act, to prove the 
accused’s intention ; (2) that it was original 
and not secondary evidence so far ns it was 
relied on as a piece of evidence found in the 
accused’s possession ; (3) that it wus not 

necessary, before admitting the document in 
evidence, to decide that such a letter was 
actually sent. Emperor v. Phillip Sprntt. 

29 Cr. L. J. 322 : 

108 I. C. 32 ; 30 Bom. L. R. 314 : 

A. I. R. 1928 Bom. 77. 

^S. 10. 

Sec also (i) Cr. P. C., 1898, Ss. .Wi, 

533. 

(if) Evidence Act, 1872, S. 10, 


EVIDENCE ACT (I OF 1872) 

S. 10 — Admissibility. 

^ Statements made by an accused person dur- 
ing the trial can hardly be regarded as 
statements by him as a conspirator in refer- 
ence to the common intention of the persons 
who were members of the conspiracy, and are 
not admissible under S. 10. Kunwar Sen v 
Emperor. 34 Cr. L. J. 124 : 

141 1. C. 192 : 9 O. W. N. 1136 : 

I. R. 1933 Oudh 33 : 

A. I. R. 1933 Oudh 86. 

S. 10— Admissibility —Cipher Code in 

aecused’s possession — Penal Code {Act XLP of 
IS60), S. 120-A — Conspiracy — Corroboration, 
necessity of. 

The existence of a secret Cipher Code in the 
possession of a person charged with con- 
spiracy which sets forth the names and 
addresses of other persons charged with such 
conspiracy and contains words and names 
having a revolutionary significance, is in itself 
good evidence for supposing that the persons 
named therein have conspired to commit an 
offence. Wlicn persons accused of conspiracy 
are sought to be made liable on the basis of 
a Cipher Code, it is safer to require the 
prosecution to establish the guilt of each by 
extrinsic and furtlier evidence corroborating 
the Cipher Code. Indra Chandra Narang v. 
Emperor, (F. B.) 30 Cr. L. J. 646 : 

116 I. C. 756: IIP. L. T. 45: 

I. R. 1929 Pat. 324 : 

A. I. R. 1929 Pat. 145. 
S. 10— Applicability. 

S. 10, Evidence Act, applies only to things 
said or done after the time when the common 
intention was first entertained by one of the 
conspirators. Hlin Gyaw v. Emperor. 

29 Cr. L. J. 555 : 

109 I. C. 491 : 6 Rang. 6 : 
I. L. T. 40 Rang. 41 ; A. I. R. 1928 Rang. 118. 

S. 10— Applicability of —Conditions . 

For S. 10, Evidence Act to apply, it is not 
enough to find simply that there must have been 
a conspiracy without coming to a prima facie 
conclusion as to who were the members of it 
but reasonable ground must be shown to believe 
that tlie persons whose statements or actions 
arc to be used had conspired together. Muh- 
ammad Ismail v. Emperor. 38 Cr. L. J. 106 : 

165 I. C. 913 : 1. L. R. 1936 Nag. 152 : 

9 R. N. 101 : A. 1. R. 1936 Nag. 97. 

S. 10— Common intention— Principle 

embodied in S. 10, explained— Statement made 
by eonspirator against felloio conspirator after 
his arrest or after conspiracy has ended— Admissi- 
bility of, against fellow conspirator. 

Where the evidence of a conspirator is ad- 
missible against his fellow conspirator, it is 
on the principle that the thing done, written 
or spoken, was something done in carrying 
out the conspiracy and was receivable as 
a step in the proof of the conspiracy. This 
being the principle, the words of S. 10, Evidence 
Act, must be construed in accordance with 
it. Things said, done or written while the 
conspiracy was on foot are relevant as evl- 
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S. 14, Ulus, (e) — Admissibility of 

speeches other than those forming subiect-indtter 
of charge. 

Where there is a series of speeehes or lec- 
tures on one topic, all delivered within a 
short period of time, one may be considered 
for the purpose of throwing light on the real 
meaning and import of another and on the 
statement of mind of the speaker with refer- 
ence to the subject-matter of the other 
speeches. In re : Subramania Siva. 

9Cr. L.J. 108: 
3 1. C. 22 : 5 M, L. T. 1 : 

32 Mad. 3. 

Ss. 14, 15 — Admissibility — Documents 

written and attested by accused doubted in other 
cases. 

S. 15, Evidence Act, must be read as subject 
to S. 14 so far as evidence of knowledge and 
intention is concerned. In the trial of an 
accused person for giving false evidence in 
respect of an alleged forged document, evi- 
dence of the opinions of other Judges on 
other documents written or attested by the 
accused in suits and proceedings to which 
he was not a party, is not admissible to prove 
his Intention and knowledge. Gunwanl v. 

I Emperor. 18 Cr. L. J. 339 : 

38 I. C. 723 : 13 N. L. R. 35 : 
A. I. R. 1917 Bom. 238. 

Ss. 14, 15 — Evidence of other dacoi- 

ties— Admissibility. 

An accused cannot be charged with more than 
three dacoities in all. Evidence of other 
dacoities by accused is inadmissible either 
under S. 14 or 15. Mandi Ghasi v. Emperor. 

13 Cr. L. J. 125 : 
13 I. C. 781 ; 1912 M. W. N. 49. 

Ss. 14, 15 — Evidence of similar acts, 

relevancy of. 

Neither under S. 14, nor under S. 15, Evidence 
Act, can the evidence of facts similar to, but 
not part of the same transaction as the main 
fact, be received for the purpose of proving the 
occurrence of the main fact, which must be 
established by evidence directly bearing on it, 
though when the existence of that fact has 
been so established and a question arises as 
to the state of mind of the person who did it, 
or whether the act in question was done 
accidentally or with a particular knowledge or 
intention, evidence of sirnilar acts may, under 
certain conditions, be admitted. Pritchard v. 
Emperor. 30 Cr. L. J. 18 ; 

112 1. C. 850 : 1. R. 1929 Lah. 97 ; 

A. I. R. 1928 Lah. 382. 

Ss. 14, 15 — ^Pacts relating to similar 

circumstances, admissibility of — Penal Code 
{Act XLV of 1860), S. 209. 

In a prosecution .under S. 209, Penal Code, 
for having knowingly made a false claim in 
a suit against certain persons, evidence relating 
to other suits brought by the. accused against 
other persons may be admissible against the 
accused under Ss. 14 and 15, Evidence Act, for 
the purpose of showing ill-will or animus of the 
accused, and a systematic course of fraud or a 
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systematic series of fraudulent claims and for 
the purpose of rebutting the defence that the 
particular suit was brought in good faith or 
any suggestion that it was brought under some 
mistake or misapprehension. But evidence 
relating to similar suits instituted by other 
persons is not admissible against the accused, 
unless those suits and the suit instituted by the 
accused are part of the same transaction or the 
result of a conspiracy between them. Raghu 
Nath Lai v. Emperor. 19 Cr. L. J. 776 : 

46 I. C. 696 : 22 C. W. N. 494 : 

A. I. R. 1919 Cal. 1084. 

Ss, 14, 15 — Similar evidence, 

admissibility — Penal Code {Act XLV of 1860), 
S. 415— Cheating— Evidence showing that accused 
had cheated other persons, admissibility of. 

The accused, a license clerk in a Municipal 
Office, was charged with having cheated three 
persons by demanding froni-. each two annas 
in excess of what was the legitimate license-fee. 
On behalf of the prosecution, evidence was 
produced to prove that he had also cheated 
other persons : Held, that the evidence was 
admissible. Emperor v. Abdul Wahid Khan, 

12 Cr. L. J. 611 : 

14 I. C. 987 : 8 A. L. J. 1269 : 34 All. 93. 


Ss. 14 and 15— Systematic course of 

conduct, evidence of— Penal Code (Act XLV 
of 1860), S. 420 — Cheating— Admissibility. 

The charge against the accused was that he 
obtained money from the complainant by 
falsely representing himself as the manager of 
an estate, and offering to secure an appointment 
for the complainant under himself. Evidence 
was tendered to show' that tlie accused practis- 
ed similar frauds upon various other persons : 
Held, that the evidence was admissible under 
S. 14, Evidence Act, as showing systematic 
course of conduct on the part of the accused 
and as negativing the existence of any honest 
motive. S. 15, Evidence Act, is an applic^ 
tion of the general rule laid down in S. _14, and 
the words of the section ^as well as of illustra- 
tion (a) show that it is'^not necessary that all 
the facts should form part of one transaction 
but that such acts should form part of a series 
of similar occurrences. Emperor v. Debendra 
Pershad. ^8 

2 I. C. 601 : 9 C. L. J. 610 : 36 Cal. 573. 


Ss. 14, 60— Statement -Statement 

made by accused immediately after occurrence 
Proof — Murder — Grave and sudden provocation 
— Burden of proof. 

A statement made by an accused person im- 
mediately after the occurrence of the offence 
is relevant as showing his state of mind, but 
where that statement is a repetition of what 
somebody else said to the accused, the latter 
statement must be proved by direct oral 
evidence of a person who heard it under S,'60, 
Evidence Act. Kakar Singh v. Emperor. 

25 Cr. L.J. 1005: 

81 1. C. 717 : 6 L. L. J. 575 : 

A. I. R. 1924 Lah. 733. 


— S. 15. 

See also 


(i) Bombay Prevention of 
Gambling Act, 1887, S. 4. > 

(ii) Penal CodCj 1860, S. 399, 
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S. 10 — Proof of abetment by conspir- 
acy. 

The accused, a loading officer of a Railway 
Company, fraudulently endorsed shorter weights 
on the back of consignment notes, whereby 
the Railway Company were defrauded and the 
cognizances were benefited. It was proved 
that the firm of the consignees was in nego- 
tiation with the accused about something 
and that the firm had, through its. dealings 
with some loading officer of the Railway 
Company, been able to defraud the company 
of considerable sums and the name of the 
accused signed by himself appeared in one of 
the note-books of the firm and there was 
positive evidence that it was the duty of the 
accused to make out the weights on the con- 
signment notes ; Held, that under S. 10, Evi- 
dence Act, the note-books and jama kharach 
of the firm could be used as evidence of abet- 
ment by conspiracy against the accused. Snp- 
erintendent and Remembrancer of Legal Affairs, 
Bengal v. Man Mohan Roy. 17 Cr; L. J. 439 : 

35 I. C. 999 : 20 C. W. N. 292 : 

A. I. R. 1916 Cal. 912. 

S. 10— Proof of conspiracy. 

The possession of seditious literature and 
essays by one member of an association is 
evidence against the other members for the 
purpose of ascertaining the object of the asso- 
ciation, even where such possession had been 
obtained or such essays had been written by 
the said member before the association was 
formed or before the other members joined 
the association. Monindra Mohan Sanyal v. 
Emperor, 19 Cr. L. J. 696 : 

46 I. C. 152 : 21 C. L. J. 25 : 

23 C. W. N. 123 : A. I. R. 1919 Cal. 702. 


EVIDENCE ACT (I OF 1872) 


secution in a case of this type is to give 
satisfactory evidence to show a common pur- 
pose. * 


'lu ur. L,. J. si>b 
184 I. C. 191 : 1939 A. L. J. 785 
: I. L. R. 1939 All. 736 
1939 A. W. R. 464 : A. I. R. 1939 All. 567 


S. 10— iScopc — iS. 10 refers to common 


intention in future and not to one in past. 


Where S. 10, Evidence Act, refers to the 
common intention of the conspirators, it refers 
to the common intention in the future, not 
to the common intention in the past. Pritam 
Hariomal v. Emperor, 40 Cr. L. J. 882 : 

184 I. C. 145 : 1939 Kar. 449 : 

12 R. S. 90 : A. I. R. 1939 Sind 185. 


S. 10 — Scope. 

Where the prosecution produces the ap- 
prover, and proves a large number of letters 
which would connect various members of the 
conspiracy, these letters and the statements 
of the approver would be admissible under 
S. 10 against members of the conspiracy. 
Bhola Nath v. Emperor. 40 Cr. L. J. 856 : 

184 I. C. 191 : 1939 A. L. J. 785 : 

12 R. A. 189 : 1. L. R. 1939 All. 736 : 

1939 A W. R. 464 : A. I. R. 1939 All. 567. 


S. 10 — Scope. 

Before the prsvisions of S. 10 can be in- 
voked, it has to be established from indepen- 
dent evidence that there is reasonable ground 
to believe that two or more persons have 
conspired together to commit an offence. 
Jhabwala v. Emperor. 34 Cr. L. J. 967 : 

145 I. C. 481 : 1933 A. L. J. 799 : 

6 R. A. 65 ; A. I. R. 1933 All. 690. 


7 S. 10— Scope. 

S. 10, Evidence Act, is quite comprehensive ; 
this section renders admissible in cases of con- 
spiracy such evidence which is not ordinarily 
admissible under the English Law, or under the 
Indian Law. Direct evidence is not essential to 
prove a conspiracy. Prom the very nature of 
cases of this description, it can be seen that it is 
not possible for the prosecution to produce a 
written agreement to show that certain persons 
entered into a conspir.acy. The question as to 
whether or not there was a conspiracy has to 
be decided in reference to the circumstances 
which might be proved in the case. No fixed 
rules can be laid down for proving a conspir- 
acy ; in some cases it may be possible to 
prove the existence of a conspiracy by pro- 
ducing letters or time writings of the conspira- 
tors. In other cases, the existence of a con- 
spiracy may be proved by oral evidence. 
Then there may be cases in which the fact 
may be proved by evidence of surrounding 
circumstances and by the antecedent and 
subsequent conduct of the accused persons. 
The existence of the assent of minds which is 
involved in a conspiracy may be, and from 
the secrecy of the crime, usually must be, 
inferred from the proof of facts and circum- 
stances which, taken together, apparently 
indicate that they arc merely part of some 
complete whole. The first thing for the pro- 


S. 10 — Scope of — Illustration to S. 10 — 

Interpretation of Statute. 

S. 10, Evidence Act, is wider than the English 
Law and words reasonable ground to believe ” 
in the section are not equivalent to proof and 
where the prosecution have produced prima 
facie proof of a conspiracy to commit murder 
and where the accused were one and all mem- 
bers of that conspiracy, anything said, done 
or written by any one of the conspirators, 
whether accused or not, in reference to the 
said common intention, after that intention 
was first entertained by any of them, is a 
relevant fact under the said section against 
each and all of the accused, as well for the 
purpose of proving the existence of the con- 
spiracy as for the purpose of showing that 
“ any such person ” was a party to it. Bal- 
mokand v. Emperor. 16 Cr. L. J. 354 ; 

28 I. C. 738 : 11 P. W. R. 1915 Cr. ; 

17 P. R. 1915 Cr. : 246 P. L. R. 1915 : 

A. I. R. 1915 Lah. 16. 

S. 10— Scope of. 

Question as to whether maker of statement 
is dead or not, is immaterial under S. 10. 
Saldeo v. Emperor. 37 Cr. L. J. 182 ; 

159 I. C. 919 : 1936 O. L. R. 18 : 

1936 O. W. N. 28 ; 8 R. O. 225 : 

A. I. R. 1936 Oudh 164. 
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mentioned in any of the sections following 
S. 17. Nitai Chandra Jana v. Emperor. (S. B.) 

38 Cr. L. J. 852 
170 I. C. 201 : 10 R. C. 98 
A. I. R. 1937 Cal. 433. 

S. 18 — Scope of. 

The proceeding mentioned in S. 18 refers to 
the proceeding in which the matter stated by 
the party is an issue or is relevant to the issue 
and not to the proceeding, if any, in which the 
statement has been made. P. D. Patil v. 
Emperor. 35 Cr. L. J. 131 

146 I. C. 653 : 6 R. Rang. 113 
A. I. R. 1933 Rang. 292. 

S. 18 —Statement, admissibility of . 

Statement by accused admitting his presence 
at scene of crime— Statement otherwise self- 
exculpatory — Statement is admissible against 
himself hut not against co-accused. Nga Ba 
Kyaing v. Emperor. 37 Cr. L. J. 531 

162 I. C. 6 : 8 R. Rang. 543 
A. I. R. 1936 Rang. 131. 

Ss. 18, 25, 26 — Admission — Offender 

giving information voluntarily to Police after 
First Information— Admissibility of statements 


made—Cr. P, C. S. 162. 

Information was laid before the Police, that 
A, B and C had a fight with another and after 
killing him, had concealed his body. Subse- 
quently, A went to the Police Station and gave 
information that there was a quarrel 
between A, B and C and another and that the 
latter was lying injured in a field. In a trial 
of A, B and C for murder : Held, (1) that the 
statement of A was not inadmissible in evidence 
under Ss. 25 and 26, Evidence Act, as A had 
not in fact been charged with any offence and 
was not in Police custody when he made the 
statement, it was also admissible as an admission 
under S. 18 of the Evidence Act ; (2) that the 
statement was not inadmissible under 
S. 162, Cr. P. C. Raj Kumar Singh v. Emperor. 

29 Cr. L. J. 913 : 

111 I. C. 721 : 9 P. L. T. 449 
A. I. R. 1928 Pat. 473. 


— S. 21. 

See also (i) 
(m) 
(Hi) 
(iv) 


-S. 21- 


Confession. 

Cr. P. C., 1898, S. 164. 
Evidence Act, 1872, S. 11. 
Presidency Towns Insol- 
vency Act, 1909. 


-Admission —False report — 
Report, held, not confession but made by witness 
and hence admissible. 

The appellant reported to the Police that 
two persons had.caused the death of his child. 
The report was found to be false and malicious, 
and he was convicted under S. 211, Penal Code. 
It was contended that the report by the 
accused was a confession and as S. 164, 
Cr. P. C., was not'eomplied ' with, it was inad- 
missible in evidence : Held, that at the time 
of reporting he was not an accused person but 
only a witness and the statement recorded was 
not a confession. It was, however, an admission, 
and as such, relevant and admissible in evi- 
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denee under S. 21, Evidence Act, subject to 
being properly proved. Nanhkoo Uahton v 
Emperor. 37 Cr. L. I. 862 ’ 

163 I. C. 805 : 17 P. L. T. 472 
9R. P. 40: 2B.R.64 3 (2) 
A. I. R. 1936 Pat. 358. 

^S. 21— Admission— Statement made by 

accused as witness in . another case, whether 
admissible against him. 

The statement of an accused personas wit- 
ness in a previous case is admissible against 
him under S. 21, Evidence Act, to prove ad- 
missions of relevant facts made by him in 
that statement. Emperor v. Banarsi. 

25 Cr. L. T. 477 : 
77 I. C.829 : 22 A. L. 1.144; 
46 All. 254 : A. I. R. 1924 All. 381. 

S. 21 — Admission by accused— Applica- 
tion of sections -Non-denial of a fuel by accused 
not to be taken as admission —No pleadings in Cri- 
minal cases. 

S. 21, Evidence Act, refers to an admission 
made before the start of proceedings in which 
it is sought to be given in evidence. • It 
does not refer to pleadings in the case or 
to an admission contained in such pleadings. An 
admission made by an accused before the start 
of proceedings against him may be proved just 
as much as an admission by the defendant in a 
civil suit under S. 21, Evidence Act. But' 
as there are no pleadings in a criminal case 
similar to those in civil proceedings, the mere 
fact that the accused did not, in his written 
statement, deny a certain fact (c. g., the 
publication by him of a libel) does not justify 
the inference that he admitted that fact. , 
Jeremiah v. Vas. 12 Cr. L. J. 585 : 

12 I. C. 961 : 10 M. L. T. 506 ; 
(1911) 2 M. W. N. 576 : 22 M. L. J. 73, 

S. 21 — Confession. 


Under S, 21 a confession, being a species 'of 
admission, would be relevant and can be 
proved as against the accused unless it can be 
shown that there is some provision of jaw 
which excludes the proof of such a confession. 
Sideshwar Nath v. Emperor. 36 Cr. L. J- 45 
152 1. C. 174 : 1934 A. L. J. 178 
58 All. 730 : 3 A. W. R. 459 
7 R. A. 280 A. I. R. 1934 All. 351. 

S. 21 — Confessioii not" duly made 


under S. 164, Cr. P. C. 

If the confession was read out to the accused 
and was admitted by him to be correct and 
was also signed by him, it can perhaps be 
regarded as a confession in writing and can be 
proved by the prosecution under S. 21. Rakhs- 
han V. Emperor. 37 Cr. E. J. 432 : 

161 1; C. 339 : 16 Lah. 912 . 
37 P. L. R. 869 : 8 R. L. 721 : 
A. I. R. 1936 Lah. 247. 


S. 21 — Extra-judicial confession to 

doctor. 

Extra-judicial confession to a doctor is ad- 
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charged and afterwards examined as a 
witness in the case ; Held, tliat tlie 
Magistrate by discharging R, separated his 
case from that of his co-aecused and that 
he ceased to be on trial with his accomplices 
and, therefore, became a competent witness 
acainst them. Sital Singh v. Emperor. 

21 Cr. L. J. 5 : 

54 I. C. 53 : 46 Cal. 700 : 30 C. L. J. 255 : 

A. I. R. 1920 Cal. 300. 


EVIDENCE ACT (I OF 1872) 

S. 11 — Publication, evidence of fad. 

Copies of printed newspapers containing an 
account of some proceedings, found in 
possession of one accused, are evidence of 
the fact of the publication of such an 
account in that paper. Jhabicala v. Emperor. 

34 Cr. L. J. 967 : 

145 I. C. 481 : 1933 A. L. J. 799 : 6 R. A. 65 ; 

A. I. R. 1933 All. 690. 


Ss. 10, 47— Scope of, S. 10 Slalement 

relating to eonspiracy, admissibility of, against 
persons roho are parties to eonspiraey— Corrobora- 
tion, neeessity of— Proof of intention. 

The terms of S. 10, Evidence ^ Act, are 
very wide and statements relating to a 
conspiracy are admissible against persons 
who are parties to the conspiracy. Exis- 
tence of conspiracy need not be proved 
before admitting such statements. The 
provisions of S. 10 framed for the purpose 
of preventing purely technical objections, 
would appear to bar out the objection that 
the evidence could not be admitted until 
the conspiracy had been proved, because 
the section provides that the statements 
may be used to prove the existence of_ the 
conspiracy. With these very wide provision 
of S. 10, applying to acts done in connection 
with the conspiracy, an act done by the 
third person may possibly, in certain circum- 
stances, be actually treated as evidence of 
the existence of the conspiracy. These mere 
statements of third parties made in the 
absence of the person implicated form a 
class by themselves of - no probative 
whatever standing alone. The terms of S. 10 
do not permit of the attaching of wei^t 
as real evidence to mere statements of this 
kind made in the absence of the accused ; 
and the independent evidence required as 
corroboration of such a statement must be 
something very much more than uie 
evidence which may ordinarily he regarded 
as corroborating the evidence of an 
accomplice. The evidence must be proof of 
intention, and not merely proof of a possible 
motive for the intention, Jagdish Das v. 
Emperor. 

178 I. C. 324 : 11 R. P. 240 : 5 B. R. 82: 

A. I. R. 1938 Pat. 497. 

S. 11— Entry in hospital register, 

whether admissible. 

An entry made in a register of in-door 
patients in a hospital is admissible in 
evidence to prove that the person mentioned 
in the entry was in the hospital on a certain 
date. Amolak Ram v. Emperor. 

19 Cr. L. J. 141 : 
43 I. C. 429 : 13 P. W. R. 1918 Cr. : 
56 P. L. R. 1918 : A. I. R. 1918 Lah. 192. 

S. 11— Facts in issue and collateral 

facts, eonneelion between. 

The connection between the facts in issue 
and the collateral facts sought to be proved 
must be immediate as to render the co- 
existence of the two highly probable. 
Jhabwala v. Emperor. 34 Cr. L. J. 967 : 

145 I. C. 481 ; 1933 A. L. J. 799 : 6 R. A. 65 : 

A. I. R. 1933 All. 690, 


S. 11 — Relevancy. 

A cablegram, purporting to he from one C 
in Calcutta, was sent to P in London. 
On the receipt of the cablegram and expressly 
referring to it, P posted a reply to B in 
Calcutta : Held, that P’s reply to B would be 
a relevant fact under S. 11, Evidence Act, 
and cogent evidence to show that P was 
the sender of the cablegram. Boo//i C. //. 

22! ”?T79 : 18 C. E. J. 567 : 18 a ^ N^386 
-S. 11 — Relevancy. 


Charge under Arms Act -Accused showing 
revolver to companion— Evidence is 

relevant. Saroj Kumar Chakravarlyv. Emperor. 

33 Cr. C. J . oD*t . 
139 I. C. 873 : 55 C. L. J. 439 : 59 Cal. 1361 : 

I. R. 1932 Cal. 667 : A. I. R- 1932 Cal. 474. 

S ll—Stztement -Admissibility of— 

Statement 'by wounded person made shortly after 
atiack -Different statement made subsequently - 
Former statement, zohether 

Misdirection -Criminal Procedure Code {Act 1 of 
1898), S. 297. 

A woman mortally wounded and believed 
to be at the point of death made a 
statement to a Magistrate naming a particular 
person as her assailant ; she subsequen ly 
recovered and was produced as a witness for 
the prosecution at the trial of the person 
previously named by her and stated that 
she did not recognise the person w-lio had 

attacked her; the statement previously made 
w.as admitted in evidence and placed before 

54 I C. 887 : 23 C. W. N. 933 : 

A. I. R. 1920 Cal. 90. 

-Ss. 11. 14, 15 -Facts disclosing 

n fimt cQyhi iltit of* 


similar transaction, admissibility of. 

Accused were charged with haying obtained 
money from complainants by 
senting that they were servanp of one 
Akbarf Begam, a wealthy lady of Rampur, 
who waf anxious to lend money on easy 
terms • Held, that evidence that at or about 
t^e very same time when the accused were 
Slegid to have made such a representation 
?o the complainants, they had been making 
1 precisely the same representation to a third 
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S. 24 — Acceptance in part. 

The question to consider in the first place 
is, whether the confession is relevant or not. 
If it is not relevant, it does not matter how 
many true facts were mentioned in it, it 
cannot be used against the other persons 
accused in the case. Sarju v. Emperor. 

36 Cr. L. J. 925 ; 

156 I. C. 357 : 1935 A. L. J. 960 ; 

1935 A. W. N. 937 : 7 R. A. 1066 ; 

A. I. R. 1935 All. 882. 

S. 24 — Acceptance in part. 

Where, there is no other evidence to show 
affirmatively that any portion of the ex- 
culpatory element in a confession is false, 
the Court must accept or reject the confes- 
sion as a whole. Sanlaydo v. Emperor. 

35 Cr. L. J. 262 ; 

147 I. C. 49 : 6 R. Rang. 142 : 

A. 1. R. 1933 Rang. 204. 

S. 24— Admissibility. 

A statement made by a person who at the 
time was not an accused but subsequently 
became one, is exactly on the same footing 
as if he had been an accused at the time he 
made it. If such a statement does not, in any 
way, connect the accused with the erime 
charged, it is admissible in evidence. Abdul 
Ghani v. Emperor. 32 Cr. L. J. 985 ; 

133 I. C. 55 : I. R. 1931 Lah. 727 : 

A. I. R. 1931 Lah. 763. 

S. 24 — Admission — Prosecution for 

forgery — Admission in previous suit that doeu- 
ment is genuine, admissibility of — Attesting 
forged document —Nature of offence—Prosecution 
of attestor — Complaint, necessity of. 

In a prosecution for forgery, a statement 
made by the accused in a previous civil case 
that the document is a genuine one, may be 
proved in evidence on the footing that it is 
not a confession but an admission. S. 195 
(1) (c), Cr. P. C., applies only to forgery %vhen 
committed or alleged to have been committed 
by a party to the proceedings before him. 
If a person falsely puts his name down as an 
attesting witness to the signature of somebody 
who he knows, has never signed at all, he is 
guilty of forgery just as well as the scribe. 
Where a person who executed a forged docu- 
ment and the attesting witnesses were charged 
under S. 467, Penal Code, and S. 467 read with 
S. 109 of the Code and the Judge in the charge 
to the Jury said that if the Jury had reasons 
to believe that the accused, were conspiring, 
evidence given by one of the accused would 
be evidence against the others Held, that 
there was no misdirection in spite of the fact 
that the accused were not charged under 
S. 120-B. Ambar AH v. Emperor. 

31 Cr. L. J. 564 : 

123 I. C. 739 : A. I. R. 1929 Cal. 539. 

S. 24 — Admission and confession, 

difference between. 

In the Evidence Act the term “admission” is 
usually applied to a civil transaction and to 
those matters in criminal cases which do not 
involve a criminal intent, while the term 
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‘'confession” is usually used in a Criminal 
Court as denoting an acknowledgment of guilt, 
and the criminal law as regards evidence does 
make a difference between an admission and 
a confession. Ambar AH v. Emperor. 

31 Cr. L. J. 564; 
123 I. C. 739 : A. I. R. 1929 Cal. 539. 

— S. 24— Admission of guilt to villagers 

evidentiary value of. 

The evidence of an admission of guilt by an 
accused person to the villagers may be as 
strong an evidence as a confession before a 
Magistrate. It does not require corroboration. 
But the Court has to decide in each case whe- 
ther the person "before whom the admissions 
are said to have been made are trustworthy 
witnesses. Emperor v. Badal. 

30 Cr. L. J. 33 : 
112 I. C. 897 : 5 O. W. N. 698 : 
I. R. 1929 Oudh S3 : 
A. I. R. 1928 Oudh 393. 

S. 24 — Applicability of — Approver in 

'police custody but not threatened — Statement of, 
admissibility. 

The principle that it is only when • an ap- 
prover’s disclosure is extorted as the result 
of undue duress, such as threats or violence, 
that S. 24 is applicable and the statement 
must be ruled out of evidence, does not apply 
%vhere the Court is not satisfied that in spite 
of being in police custody which was sub- 
sequently held to be illegal, the approver was 
either subjected or threatened _to be subjected 
to any such ill-treatment as would make the 
statement inadmissible under S. 24. Inder Pal 
V. Emperor. 37 Cr. L. J. 732 : 

162 I. C. 969 : 8 R. L. 978 : 
38 P. L. R. 1128: 
A. I. R. 1936 Lah. 409. 

S. 24— Confession. 

The voluntary or involuntary nature of a 
confession involves a mixed question of both 
fact and law. Bhakta Bhusan Pramanik v. 
Emperor. 37 Cr. L. J. 676 : 

162 I. C. 636 : 40 C. W. N. 668 : 
63 C. L. J. 142 : 63 Cal. 1089 : 
8 R. C. 618 : A. I. R. 1935 Cal. 227. 

S. 24 — Confession, record of— Duly of 

Magistrate recording confession — Admissibility 
of. 

A confession duly recorded by a Magistrate 
under S. 164, Cr. P. C., with the proper, certi- 
ficate appended to it, will be admitted in evi- 
dence subject to the provisions and restrictions 
contained in S. 24, Evidence Act. Under the 
latter section, a well-grounded conjecture 
reasonably based upon circumstances disclosed’ 
in the confession, is sufficient to exclude the 
confession because it is idle to expect the 
accused to prove the inducement, threat, or 
promise, for in most cases, such proof cannot be 
available. , S. 164, Cr. E. C., is, however, 
inapplicable' to the Police in the . town of 
Calcutta, and a confession recorded by a Presi- 
dency Magistrate in the town of Calcutta 
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seqiiontly, he was tried for nnd convicted of 
offences under Ss. 148, 3G5 nnd 3GG, Penal 
Code, in connection with a later incident of 
December 10, 1911, when the girl was 

actually carried away : //cW, that in so far as 
the charge under S. 3GG was concerned, evi- 
dence of the previous incident was net 
admissible, but, that in so far as the charge 
under S. 3G5 was concerned, the fact that a 
complaint had been preferred against the 
accused in respect of the first incident would 
be relevant as furnishing evidence of a motive 
for confining the girl. Baharuddin Mandal v. 
EmpcTOT. 15 Cr. L. J. 43 (b) : 

22 I. C. 187 : 18 C. L. J. 578 : 
A, I. R. 1914 Cal. 589. 

S. 14 — Evidence of state of mind. 

Evidence of similar acts is admissible when 
such acts evidence a .system, nnd to rebut, 
in anticipation, the probable plea of mistake 
or innocent condition of mind which the accus- 
ed may take. Itam Kishen v. Emperor. 

29 Cr. L. J. 835 : 
111 I. C. 387 : A. I. R. 1928 Lab. S80. 
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relevant under S. 14, Evidence Act, for the 
purpose of showing the accused’s state of 
mind, and it is from this evidence, that the 
l.ourt has to deduce whether the intention of 
the accused was dishonest within the meaning 
of the statute, always remembering that if there 
is room for reasonable doubt, the accused, is to 
get the benefit of it. Emperor v. Chalurbhui 
Narmn Choudhurij. 37 Cr. L. J, 877 

164 I. C. 74 : 15 Pat. 108 
17 P. L. T. 302 : 2 B, R. 696 : 9 R. P. 77 
A. I. R. 1936 Pat. 350. 


S. 14 — Relevancy. 

Unless there is anything which indicates an 
intention to commit a particular crime whieh 
is the subject of investigation, statements 
made by the accused prior to the crime, 
brought in as facts showing the state 
of mind of the accused, are not rele- 
vant. Mrs. M. F. Rego v. Emperor. 

34 Cr. L. J. 505 : 

143 I. C. 17 : 29 N. L. R. 251 ; 

I. R. 1933 Nag. 153 : 

A. I. R. 1933 Nag. 136. 


S. 14 — Intention — AdmissihilUy oj 

offensive speeches. 

Proceedings under S. - lOS, Cr. P. C., for 
speeches offending against S. l.')3-A, I. P. C. — 
Previous speeches made by speaker are tidmi.s- 
sible under S. 14, in determining the 
speaker’s intention. Jagannnth Prasad v. 
Emperor. 41 Cr. L. J. 713 : 

1891. C. 74 : 1940N.L.J. 31 : 

13 R. N. 39 : A. I. R. 1940 Nag. 134. 

S. 14 — Intention-'Sedition — Bocument 

adduced ns evidence of intcnlian —Definite con- 
nection, xohethcr ncccssnrySubscqucnt xoritings 
and xoritings not printed and published, admissi- 
bility of. 

IVlicrc a document is sought to be adduced 
in evidence to sliow the intention of the 
accused, it is not necessary to show tliat there 
is a definite connection between the document 
nnd the particular writing which is the subject- 
matter of the charge. The main question in 
such cases is whether the writing that is 
sought to he put in as evidence of intention 
docs, in fact, contain matter which supports 
the contention that such intention is thereby 
shown. Wlicre the actual writer of a pamphlet 
is being tried for sedition, a document written 
by him can be admitted in evidence to show 
his intention even though it was never printed 
and published. Primarily anything which he 
has written is, if it comes within the general 
words of S. 14, Evidence Act, relevant and ad- 
missible, provided it is within a reasonable 
time of the particular document in respect of 
which he is being charged. Emperor v, Phillip 
Spratt. 29 Cr, L. J. 320 : 

108 I. C. 30 : 30 Bom. L. R. 315 : 

A. I. R. 1928 Bom. 78. 

S. 14— Relevancy — Evidence as to 

history of dealings hctzoccn accused and officers in 
charge under S. 400, Penal Code. 

In a prosecution under S. 409, Penal Code, 
the evidence as to the history nnd the 
dealings between accused and his officers is 1 


S. 14 — Scope, evidence of intention, 

etc.— Evidence of pretious crime — Proof of inten- 
tion of motive. 


An accused cannot be convicted of an 
ofl’cnce with which he is charged, simply be- 
cause he has been guilty of another offence. 
Therefore, when such evidence is offered to 
prove liis commission of the offence on trial, 
evidence of his participation, either in act or 
design, in commission or preparation, in an 
independent crime, cannot be received as 
substantive evidence of the offence on 
trial. Evidence, however, may be given to 
prove the elements mentioned in S. 14, 
Evidence Act, intention and like matters. 
Baharuddin Mandal v. Emperor. 

15 Cr. L. I. 43 (b) : 
22 I. C. 187 : 18 C. L. I. 578 : 
A. I. R. 1914 Cal. 589. 

S. 14— Statement of approver — Mate- 
rial corroboration. 

The statement of an approver without 
material corroboration is insufficient for a 
conviction. Suleman v. Emperor. 

25 Cr. L. J. 252 : 
76 I. C. 716 : A. I. R. 1923 Lah. 385. 


S. 14, Ulus, (a), (b)— Admissibility— 

Penal Code [Act XTjV of 1860), Ss. 235, 243— 
Counterfeit coins and instruments for their 
manufacture found in house of accused in txvo dis- 
tricts —Trial in one district. 


Where a person is on his trial for offences 
under Ss. 2S5 and 243, Penal Code, of being 
in possession of counterfeit coins and instru- 
ments nnd material for counterfeiting coins 
is found in his house in the district in which 
he was being tried, evidence of his being in 
possession of counterfeit coins and instru- 
ments for their manufaeture at his house in 
another district is admissible at the trial 
under S. 14, illustrations (a) and [b), Evidence 
Act. Mislri Gosain v. Emperor. 

22 Cr. L. J. 407 : 
61 1. C. 647 : 3 U, P. L. R. Pat. 50. 
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show that the accused was in charge of a 
Police constable and that under the conti- 
nued questioning to which he was subjected 
by the Investigating Ofllcer, he finally broke 
down, cannot be regarded as a voluntary 
confession, and is one within the words of 
S. 24, Evidence Act. Where in spite of the 
directions of the High Court that confessions 
should be recorded in open Court, a Magis- 
trate records a confession at 11 o’clock at 
night, this circumstance shows that the con- 
fession was not voluntary and that the Magis- 
trate failed to exercise a proper discretion 
in the matter. Emperor v. Pramalha Nath 
Bagchi. 21 Cr. L. J. 266 : 

55 I. C. 282 : 30 C. L. J. 503 : 
A. I. R. 1920 Cal. 78. 

S. 24 — Confession ioilh hope of advan- 
tage — Confession made under belief that aecused 
would thereby gain some advantage, admis- 
sibility of. 

A confession made by an accused person is 
not invalid merely because it was made 
under the belief that he would gain some 
benefit by making it. Public Prosecutor v. 
Chandaya Shetty. 31 Cr. L. J. 983 : 

126 I. C. 109 : A. I. R. 1929 Mad. 92. 

S. 24— Confession with hope of pardon. 

Confession made on hope of pardon should 
not be rejected solely on that ground. Emperor 
V. Sher Singh. 34 Cr. L. J. 598 : 

143 I. C. 499 : 34 P. L. R. 704 : 
I. R. 1933 Lab. 361 : 
A. I. R. 1933 Lab. 388. 

S. 24— Confession xoith hope of rnoard 

— No inducement by person in authority — Admis- 
sibility of confession. 

In order that a confession may be inadmis- 
sible under S. 24, Evidence Act, it is necessary 
that there must be something from whieh it 
can be inferred that the inducement or promise 
was given to the accused by some person 
who had authority to give it. It is not 
enough for the accused to entertain a hope 
which may turn out to be an idle hope that, 
in consequence of his giving certain informa- 
tion, he would be rewarded by the 
Government. Samiuddin v. Emperor. 

29 Cr. L. J.497: 
109 I. C. 225 : 32 C. W. N. 616 : 

A. I. R. 1928 Cal. 500. 

S. 24— Confession wrongly excluded 

— Admissibility of, in revision. 

A confession of an accused even if wrongly 
excluded by the trial Magistrate under S. 24, 
Evidence Act, cannot be taken into considera- 
tion in revision Billu v. Emperor. 

31 Cr. L. J. 947 : 
126 I. C. 53 : 24 S. L. R. 338 : 
A. I. R. 1930 Sind 168. 

^ S. 24 — Corroborative evidence, mean- 
ing and nature of. 

Thfe fact that an accused Tj-as absent when the 
Police went to his house on the night on which 
the offence took place, is a mere suspicious 
(jircumstance not inconsistent with the inno- 
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cence of the aecused and is not sufiicient 
corroboration of a retracted confession for 
purposes of conviction. Corroboration by 
circumstantial evidence is not sufficient unless 
the circumstances constituting corroboration 
would, if believed to exist, by themselves 
support a conviction. Devendra Bhuttacharija 
V. Emperor. 28 Cr. L. J. 497 : 

101 I. C. 881 : 8 P. L. T. 566 : 
A. I. R. 1927 Pat. 257. 

S. 24— Duly of Court— Con/ession— 

Inducement, threat or promise cannot be inferred 
from mere conjecture— Duty of Court to examine 
evidence. 


It is not possible for a Court to hold that 
the making of a confession appears to have 
been caused by any inducement, threat or 
promise except upon evidence before it. The 
inference may be suggested by tlie confession 
itself or by the evidence of Lire prosecution 
or by the evidence adduced by the accused 
person or by the surrounding circumstances 
whicli the Court is always bound to take into 
consider.alion, but tlie conclusion cannot be 
readied on surmise or conjecture. Whether 
or not a confession is admissible in evidence 
is a matter whicli is to be decided 
after a full consideration of the evidence 
and the particular circumstances of each 
case. Budhoo v. Emperor. 

29 Cr. L. J. 385 : 
108 I. C. 387 : A. I. R. 1928 Lab. 676. 


-S. 24— Duly of Court. 


Trial by Jury - Judge has to decide if confes- 
sion is admissible — Jury can consider^ volun- 
tariness or otherwise of confession ^ in 
considering if it is true — Judge directing 
Jury as to whether it is admissible, commits 
error of law — No failure of justice — Trial is 
not vitiated. Bhakta Bhusan Pramanik v. 
Emperor. 37 Cr. L. J. 676 

162 I. C. 636:63 C. L.J. 142 
40 C. W. N. 668 
63 Cal. 1089 : 8 R. Cr. 618 
A. I. R. 1936 Cal. 227. 

S. 24 — Evidentiary value of. 


S. 24 leaves it entirely to the Court to form 
its opinion as to whether the inducement, 
threat or promise held out was sufficient to 
lend the accused to suppose that he would 
derive some benefit of a temporal natu^ 
Emperor v. Attursing. 33 Cr. L. J. 650 

1381. C. 618: 26S.L. R. 191 
I. R. 1933 Sind 87 (2) 
A. I. R. 1932 Sind 64 

S. 24 — Evidentiary value of. 


When the only real evidence in the case_ is 
that of an approver and his description 
differs from that given on another occasion, 
such testimony cannot be held to be 
reliable. Amrit Lai v. Emperor. 

35 Cr. L. J. 654 : 

148 I. C. 400 : 6 R. L. 550 : 

A. I. R. 1933 Lab. 987 . 
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— — S. 15— Admissibility.- 

Accused charged under S. 409, I. P, C. — Plea 
hf bona fide payment to wrong persons under 
misapprehension— Evidence of other transac- 
tions of conversion of money to personal use 
is not admissible. C. G. Lloyd v. Emperor. 

34 Cr. L. T. 294 : 
142 I. C. 274 (2) : I. R. 1933 Cal. 250 : 

A. I. R. 1933 Cal. 136. 

S. 15 — Applicability of. 
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foots, is not admissible to prove a fact in issue. 
Kedar Nath v. Emperor. 36 Cr. L. J 1199 • 
157 1. C. 557 : 1935 A. L. J. 493 
^ 1935 A. W. R. 628 : 

8 R. A. 214 : A. I. R. 1935 All. 521. 


S^. 15, illus. (a) — Three successive 
fares to insured shops whether accident or 
design — Aeciised getting insurance money in 
each case— Eire held not accidental but part of 
design in which accused had his share. 


.S. 15 applies to all cases where the question 
is whether an untruthful statement is “ acci- 
dental or intentional or (made) with particular 
knowledge or intention.” The test to be 
applied must include every possible defence 
and not be confined merely to the actual 
defence raised by the accused. Emperor v. 
Yakub AH. 18 Cr. L. J. 529 : 

39 I. C. 273 : 15 A. L. J. 241 : 
39 All. 273 : A. I. R. 1917 All. 251. 

7 — S. 15 — Conduct. ' 

Conduct alleged and proved against accused 
susceptible of more than one interpretation 
— Evidence of similar acts is admissible to 
show systematic conduct. C. G. Lloyd v. 
Emperor. 34 Cr. L. J. 294 : 

142 I. C. 274 (2) ; I. R. 1933 Cal. 250 : 

A. I. R. 1933 Cal. 136. 

S. 15 — Evidence of similar instances, 

admissibility of. 

In a trial for non-payment of octroi duty, 
evidence that the accused had been connected 
with similar cases of non-payment of octroi is 
admissible to prove knowledge or intention 
of the accused. Whenever it is necessary to 
rebut, even by anticipation, the defence of 
accident, mistake or other innocent con- 
dition of mind, evidence that the accused 
has been concerned in a systematic course 
of conduct of same specific kind as that 
in question may be given. Emperor v. 
Harjivan Valji. 27 Cr. L. J. 1335 ; 

98 I. C. 407 : 28 Bom. L. R. 115 : 
50 Bom. 174 : A. I. R. 1926 Bom. 231. 

S. 15 — Scope oi— Whether makes ad- 
missible hearsay evidence or evidence of facts 
discovered by investigating officer and not proper- 
ly proved. 

The words of S. 15, Evidence Act, are wide, 
for the material word us'ed is “ concerned” but 
they are not so wide as to admit hearsay evi- 
dence or the evidence of facts alleged to 
have been discovered by the Investigating 
Police Officer in the course of his in- 
vestigation and not properly proved. 
There is also a difference between the 
admissibility of evidence and its cogency 
or weight, and facts in favour of an accused 
as well as facts against him should be pointed 
out by the Judge to the Jury in a Sessions 
trial. Shewaram Jelhanand Shivdasani v. 
Emperor. 41 Cr. L. J. 28 : 

184 I. C. 474 : 1940 Kar. 249 : 
12 R. S. 107 : A. I. R. 1939 Sind 209. 

- S. 15 — Similar facts, evidence of. 

The evidence fof similar, but unconnected 


Where three successive shops of the accused, 
each of which had been insured, have been 
burnt down on three successive occasions, on 
each of which the accused had claimed and got 
the insurance amount, the successive fires 
indicate according to Illus. (a) to S. 15, 
Evidence Act, that the fires were not accidental 
but part of a design in which the accused had 
a share. Nural Amin v. Emperor. 

40 Cr. L. J. 667 : 

182 I. C. 386 : I. L. R. 1939, 1 Cal. 511 : 

12 R. C. 51 : A. I. R. 1939 Cal. 335. 

Ss. 15, 30 — Confession in warrant 

case— Admissibility of confession against co- 
accused. 

Where in a warrant case an accused pleads 
guilty to the charge and makes a confession on 
which his conviction could be based, his con- 
fessional statement is admissible in evidence 
against his co-accused under S. 30, Evidence 
Act. Ram Kishen v. Emperor. 

29 Cr. L. J. 835 ; 

111 I. C. 387 : A. I. R. 1928 Lah. 880. 

= — Ss. 15, 111 (b) — Defalcations, 

evidence of —Admissibility — Evidence of defal- 
cations other than those forming basis of the 
charge, when admissible. 

Generally evidence adduced to prove that an 
accused person has committed acts which are 
not the subject of charges in a trial is irrele- 
vant, and must be excluded unless it is other- 
wise relevant, and greatest care ought to be 
taken to reject evidence unless it is plainl}' 
necessary to prove something which is really 
in issue. Evidence of defalcations both prior 
or subsequent to those for which an accused is . 
being tried, whether such defalcations formed 
the basis of another charge on which the 
accused may have been acquitted or not, are 
admissible in evidence to prove guilty intent as 
also to anticipate the defence of the non- 
existence of such intent. Emperor v. Stewart. 

27 Cr. L. J. 1217 : 

97 I. C. 1041 : A. I. R. 1927 Sind 28. 

S. 17 — Confession — Confession, if 

should be admission within S. 17. 

What S. 21, Evidence Act, makes relevant is 
an admission, and while an admission includes 
a confession, the confession must still be an ad- 
mission within the meaning of S. 17, Evidence 
Act, before it can be held to be relevant under 
S. 21 . It is necessary, therefore, that the state- 
ment of an accused person to be relevant as a 
confession under S. 21 must be shown to have 
been made by a person and under circumstances 



3687 


ALL INDIA CRIMINAL DIGEST (1904— 1940) 3688 


EVIDENCE ACT (I OF 1872) 

S. 24 — Inducement. 

The mere faet that the aecused hoped for a 
pardon will not render the confession inadmissi- 
ble. Nor will the fact that it was not recorded 
with the precautions required by S. 10-4, 
Cr. P. C., compel its exclusion. Amrit Lai v. 
Emperor. 35 Cr. L. J. 654 : 

148 I. C. 400 ; 6 R. L. 550 : 
A. I. R. 1933 Lah. 987. 

S. 24— Inducement, effect of. 

If it is found that a confession recorded by a 
Magistrate under S.lGi, Cr. P. C., was procured 
by a Police OOicer by the offer of an induce- 
ment, the confession becomes inadmissible 
under S. 24, Evidence Act. Emperor v. Cttnna. 

22 Cr. L. J. 68 : 

59 I. C. 324 : 22 Bom. L. R. 1247. 

S. 24— Inducement, effect of — Con- 
fession obtained by inducement— Magistrate, duty 

of- 

As soon as an accused person, whose confes- 
sion is being recorded, informs the Magistrate 
that he is making the confession under induce- 
ment, it becomes useless to record the con- 
fession, and such a confession, if recorded, is 
inadmissible in evidence and ought not to be 
allowed to go to the Jury. It makes no differ- 
ence whether there actually was any induce- 
ment or not. Dinanalh Sundraji Rnvtc v. 
Emperor. 22 Cr. L. J. 318 : 

60 I. C. 1006 : 23 Bom. L. R. 338 : 
45 Bom. 1086 ; A. I. R. 1921 Bom. 70. 

S. 24— Inducement by person in authori- 

fy — Confession to vHlagc headman, admissibility 
of— Village headman, -.ohether ‘ person in 
authority' — Coiifcssion not made owing to induce- 
ment, admissibility of— Value of such confession. 

The headman of a village is a per.son in 
authority within the meaning of S. 24, Evidence 
Act, but before a confession made to him 
could be ruled out, it must be found that the 
making of the confession was caused by an 
inducement, threat or promise, and further, 
that such inducement, threat or promise was 
sufTieient to give the accused grounds which 
would appear to the accused reasonable for 
supposing that he would gain any advantage or 
avoid any evil of a temporal nature. Where 
there was evidence to show that the he.adnmn 
told the accused wlio had made a confession to 
him that if she would tell the truth he would 
speak to the Thanedar to let her off but there 
was nothing to show that tlie confession was 
made on account of this inducement : Held, 
that the confession was not inadmissible. It is 
always a wise rule, when evidence can be 
questioned and the evidence is not necessary for 
decision, to attach as little importance as 
possible to such evidence. Umari v. Emperor. 

31 Cr. L. J. 680 : 
124 I. C. 427 : 6 O. W. N. 947. 

S. 24 — Inducement of a pleader's clerk — 

Confession made to Pleader’s clerk— Confession, 
validity oA 

An inducement offered by a Pleader’s clerk 
. to an accused person • to obtain a confession 
does not invalidate the confession inasmuch as 
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the clerk is not a person in authority with 
reference to the charge. Emperor v. Ram 
Avadh. 26 Cr. L. J. II 54 . 

88 I. C. 514 : 2 O. W. N. 398 • 
12 O. L. J. 495 : A . I. R. 1925 Oudh 597. 

S. 24— Interpretation. 

Tlic expression ‘ person in authority’ includes 
not only the prosecutor, but also the wife of 
the prosecutor, or one of the prosecutors and 
even, in some circumstances, relations of the 
^samc. The test is, has the person authority 
to interfere in the matter, and any concern 
or interest in it, is suflicient to give him that 
authority. Smith v. Emperor. 

19 Cr. L:J. 189 : 
43 I. C. 605 : A. I.R. 1918 Mad. 111. 


S. 24 — Miscellaneous — Cr. P. 0., 

S. 298— Jury trial -Question whether confession 
is voluntary, whether to be determined by Judge 
or Jury— Leaving question to Jury— Grave mis- 
direction —Burden of proof of voluntary nature 
of confession— ‘ If it appears,’ meariingof. 

The question whether a confession made by 
the accused was made voluntarily or not, is a 
question to be decided by tlie Judge and not 
by the Jury, and it is a serious error of law to 
leave this question to the Jury. Even assum- 
ing that the onus is on the accused, it would be 
a grave misdirection to tell the Jury' that an 
accused person can never prove tliat a confes- 
sion is not voluntary. The expression ‘ if it 
appears’ used in S. 24, Evidence Act, is not 
as strong an expression as ‘ proved’ and it is, 
therefore, open to an accused person to show 
that the circumstances under which a confession 
was made, were such as to justify the inference 
that it was obtained by threat or inducement, 
even if he is not able to give definite proof of 
his allegation. Khiro Mandal v. Emperor, 

31 Cr. L. J. 909 : 

125 I. C. 730 : 33 C. W. N. 1112 ; 

57 Cal. 649 : A. I; R. 1929 Cal. 726. 


IS. 24 — Miscellaneous 

fession, whether sufficient for 


-Ttelracled con- 
conviction — Im- 


nession of Magistrate recording confessiorj, value 
,f — Impression of J udge about accused's demean- 
mr, vatue of. 

A retracted confession is sufficient for the 
mnviction of a person making the confession 
even though certain parts of the confession are 
not found to be true. A Se.ssions Judge shorn 
not question the Magistrate before whom a 
confession has been made ns to his impressions 
about the accused’s demeanour while he was 
making the confession and the Magistrate s 
opinion that the accused was at the 
making the confession suffering frorn a guilty, 
conscience, is not admissible in 
Judge should not state in his judginent tnac 
in his opinion the accused looked ime a 
murderer. Nawab y. Emperor. C L J 967’ 

118 I. C. 757 : 6 O. W. N. 545 : 

I. R. 1929 Oudh 453 : 

A. I R. 1929 Oudh 381. 

S. 24— Person in authority. 

A confession made to a zemindar of a village 
who was also an Honorary Magistrate with 
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missible under S. 21, Evidence Act. Emperor 
V. Kannmtjcc Brahman. 41 Cr. L. J. 533 : 

188 I. C. 57 : 19 Pat. 301 : 
6 B. R. 577 : 12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

— S. 21 — Extradition proceedings in 

London— English Criminal Evidence Act, 1S9S, 
(61 tfc 62, Vic. C. 36), S. l~Examinaiio7i of 
accused person on oath—Adtnissibility of evidence 
at trial held in British India. 

Evidence given on oath by an accused person 
in London during extradition proceedings 
containing an admission by the said accused 
person is admissible in evidence against the 
said accused person, at his trial in British 
India, under S. 21, Evidence Act. Emperor v. 
E. C. D. Whcllcr. 29 Cr. L. J. 962 : 

1121. C. 50: 22S. L. R. 458 : 
A. I. R. 1929 Sind IS. 

S. 21 — Oral confession. 

Oral confession to a Magistrate is prima facie 
relevant under Ss. 21 and 2G, Evidence Act, 
though it has to be proved by oral testimony.. 
Emperor v. Marnti Santa More. 

21 Cr. L. J. 65 : 
54 I. C. 465 ; 21 Bom. L. R. 1065 : 

A. I. R. 1920 Bom. 322. 

S. 21 — Scope. 

S. 21, Evidence Act, refers to “ all cases in 
which any matter is required by law to be 
reduced to the form of a document.” Nga 
Thcin Maung v. Emperor. 37 Cr. L. J. 920 : 

164 I. C. 162 : 9 R. Rang. 64 : 
A. I. R. 1936 Rang. 350. 

Ss. 21, 24, 25, 26— Confession- 

Oral confession made to a Magistrate, 
xvhether admissible — Proof, 

In order to make a confession admissible in 
evidence, it is not necessary that it must be 
recorded. An oral confession by an accused 
person not being open to cxcej)tion under 
Ss. 24, 25 or 20, Evidence Act, is us an admis- 
sion by an accused person, a relevant fact 
and may be proved at his trial under S. 21. 
Such a confession made to a Magistrate is 
relevant and may be proved bj' the evidence 
of'thc Magistrate. Where, therefore, the ac- 
cused made a verbal confession of liis guilt 
before a n Honorary Magistrate ; Held, that 
■the confession was admissible in evidence and 
could be proved by the evidence of the 
Magistrate. Feroz v. Emperor. 

19 Cr. L.J. 651 : 
45 I. C. 843 : 11 P. R. 1918 Cr. ; 

A. I. R. 1918 Lah. 92. 

Ss. 21, 27— Oral confession of ac- 
cused to Magistrate — Accused pointing out 
spot — No discovery — Conduct of accused, jvhclhcr 
admissible. 

An oral confession made by an accused person 
to a Magistrate is, as an admission by him, 
a relevant fact and may be proved hy the 
testimony of the Magistrate given at the trial. 
Apart from any of the accompanying statements 
rvhich the ficcuscd might have made to the 
Magistrate, the mere fact of the accused point- 
ing out various spots is no evidence against 


hinr where no recovery is stated to have been 
nradc m consequence of the said pointing out 
of spots, Baghcl Siiigh V , Empevor, 

, 31 Cr. L. T. 269 : 

121 1. C. 497 : A. I. R. 1929 Lah. 794. 

~~ \ ^Ss. 21, 155, 157 — Admission of guilt — 
Admission in application dictated to petition- 
writer in Court and then presented to Magis- 
trate — Admissibility under S. 21, 

The admission of a guilt in an application 
dictated to a petition-writer in a Magistrate’s 
Court and afterwards presented to the 
Magistrate, is admissible under S. 21, 
Evidence Act. It docs not become irre- 
levant under S. 24 or S. 25 of that Act. The 
application need not be verified in accordance 
with the provisions of S.' 304, Cr. P. C. It 
is the statement in the confession and not 
the verification of the statement which affords 
the evidence that the accused is guilty. Ram 
Naresh v. Emperor. 40 Cr. L. J. 559 : 

181 1. C. 646 : 1939 A. L. J. 107 : 
11 R. A. 597 : 1939 A. W. R. 190 : 

I. L. R. 1939 All. 377 : 
A. I. R. 1939 All. 242. 

S. 23. 

Cr. P. C. Ss. 250, 257. 

S. 24.- 

Acceptance in part. 

Admissibility. 

Admission. 

Applicability of. 

Confession. 

Corroborative evidence. 

Duty of Court. 

Evidentiary value of. 

Extra-judicial confession. 

Illegal custody. 

Inducement. 

Interpretation. 

Miscellaneous. 

Person in authority. 

Proof of. 

Relevancy. 

Retracted confession. 

Scope of. 

Statement. 

Value of confession. 

Voluntary confession. 

What is confession. 

— S. 24. 

See also (i) Approver. 

(ii) Confession. 

(in) Cr. P. C., 1898, Ss. 104, 
104 (3), 107, 298 (1), 337. 
(iv) Evidence Act, 1872, S. 8. 

S. 24 — Acceptance in part. 

Confession must be taken as a whole. In- 
exculpatory part alone must not be accepted 
while rejecting exculpatory element as inher- 
ently incredible. Balmokund v. Emperor. 

32 Cr. L. J. 362 : 
129 I. C. 258 : 1930 A. L. J. 1481 : 
I. R. 1931 All. 130 : 52 All. 1011 : 

A. I. R. 1931 All. 1. 
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S. 2A— Person in authority — Murder 

— Confession to Tliupyi on indueernent to confess, 
whether admissible— Questions and answers based 
on such co7]fcssion, admissibility of. 

The Ihugyi or headman of a village is a 
person in authority within the meaning of 
S. 24, Evidence Act. TJiereforc, the confes- 
sion made by accused to the thugyi on 
being sent for by him after he was told that he 
would not be punished if he had not taken 
part in tlie offence, is irrelevant and 
inadmissible in evidence, ns what the thugyi 
told the accused was an inducement to make 
a statement. Other questions and answers 
in the examination of the accused based on 
this inadmissible statement are also 
inadmissible. Nga Kya Thin v. Emperor. 

15 Cr. L. J. 681 : 

26 I. C. 129 : 8 L. B. R. 94 : 8 Bur. L. T. 39 : 

A. I. R. 1914 L. Bur. 175. 

S.Z4— Person in authority, President of 

Panchayat, if. Confession— Jury —Misdirection 
to Jury. 

Where it transpired that the accused, with 
a view to poison a certain person, had 
given a powder to a girl to be administered 
to that person and a salish (asscmbl 30 
consisting of the President of a panchayat 
and others .was summoned to consider the 
case which was being made against the 
accused, and on their telling her that if 
she confessed, the matter would be compro- 
mised, she made a confession, and on her 
trial, the Sessions .fudge in his charge to 
the Jury said : "A confession made under 
these circumstances is not inadmissible 
because (1) the members of the salish were 
not persons in autliority; (2) the accused 
was not then cliarged with any offence 
Held, that the .fudge possiblj’ misdirected 
the Jury, inasmuch as it w’as clearlj' 
erroneous on his part to tell the Jury that 
the President of a panchayat was not a 
person in authority within the purview of 
S. 24, Evidenee Act, and that the accused 
was not then charged with any offence, for 
she was before the salish on a charge of 
having attempted to commit murder. 
Emperor v. Aushi Bibi. 17 Cr. L. T. 188 • 

33 I. C. 828 : 20 C. W. N. 512 : 23 C. L. J. 477 ; 

A. I. R. 1916 Cal. 352. 

S. 24 — Person in authority — President 

of Village Vigilance Committee, whether person in 
authority —Statement elicited by him from accused 
by promise to try to save him — Relevancy. 

The President of the Village Vigilance 
Committee is a person in authority within 
the meaning of S. 24, and a statement 
elicited by him from the accused by a 
promise that if accused would tell the truth, 
he would try to save him, is irrelevant 
under S. 24. In re : Bottu Sathalavadan. 

40 Cr . L, J. 809 : 

183 I. C. 561 : 1939 M. W. N. 341 : 

49 L. W. 522 : 12 R. M. 314 : 

A. I. R. 1939 Mad. 515. 

— _ S. _ 24 — Person in authority — Test — 

Village Police Patel, whether a person in authority 
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—Charge to Jury —Omission to state imporlanl 
points in accused's favour— Interference by High 
Cowl— Statement of confessional character before 
Magistrate, if governed by S. 24. 

In order to determine whether a certain 
individual is a " person in authority ” within 
the meaning of S. 24, Evidenee Act, the 
test is whether the person had authority to 
interfere with the matter, and any concern 
or interest in it' is sulTicicnt to give him 
that authority. Where, therefore, a Police 
Patel look part in the investigation and 
actually arrested one of the accused : Held, 
that he was a person in authority within 
the meaning of S. 24. Where it appears 
that the Sessions Judge has prejudiced the 
accused by omitting from his charge to the 
.fury points of capital importance telling in 
the accused’s favour, the High Court will 
interfere and set aside the conviction. 
Fahira Appaya v. Emperor. 17 Cr. L. J. 133 ; 

33 I. C. 309 : 17 Bom. L. R. 1059 : 
40 Bom. 220 : A. I. R. 1915 Bom. 249. 

S. 24— Person in authority. 

The belief of an accused that the persons 
to whom he made a confession were “ persons 
in atithoritj’,” is not sufficient to bring them 
within the term. By a person in authority is 
meant some one who has the right or power 
to fulfil the promise or carry out the threat. 
Bhojo v. Emperor. 36 Cr. L. J. 223 : 

152 I. C. 1032 : 7 R. S. 106 : 
A. I. R. 1934 Sind 172. 

S. 24— Person in authority. 

The words ' person in authority’ in S. 24 
hav’c Tcrcrcncc to a person who has authority 
to interfere 'in the matter under enquiry. 
Santohhi Beldar v. Emperor. 34 Cr. L. J. 349 : 

142 r. c. 474: 14 P. L. T.82: 
12 Pat. 241 : 1. R. 1933 Pat. 139 : 

A. I. R. 1933 Pat. 149. 


S. 24 — Person in authority. . 

The words "person in authority’’ in S. 24, 
Evidence Act, include the prosecution. 
Ashotosh Dull v. Emperor. 23 Cr. L. J- 573 : 

68 I. C. 413 : 26 C. W. N. 54 : 
A. I. R. 1921 Cal. 458. 


S. 24 — Person in authority. 

Where zamindars are directly connected with 
the investigation by the direction of the Police, 
they nre persons in authority. Naioat Kewal 
V. Emperor. 33 Cr. L. J- 641 : 

138 I. C. 614 : 1. R. 1932 Sind 81 : 

A. I. R. 1932 Sind 55. 

S. 24 — Person in authority — Zemindar 

in the V. P. — Whether a person in authority — 
Confession to zemindar — Relevancy in absence 
of evidence of inducement or promise. 

A person in authority within the meaning of 
S. 24, Evidence Act, is one who has authority 
to interfere in the matter of the charge against 
the appellant. ' In the United Provinces a 
zemindar holds no official position and a 
lambardar who is only appointed to collect 
revenue from co-sharers in a mohal, has no 
authority whatsoever to interfere svith criminal 
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need not conform to the provisions of that 
section. Emperor v. Panchahari Dull. 

26 Cr. L. J. 782 ; 
86 I. C. 414 : 29 C. W. N. 300 : 
52 Cal. 67 : A. I. R. 1925 Cal. 587. 

S. 24 — Confessiov, rejeclion of. 

In order to justify the rejection of a confes- 
sion, a lesser degree of probability would be 
necessary. Nayeb Sliahana v. Emperor. 

35 Cr. L. J. 1479 : 
152 1. C. 44 : 38 C. W. N. 659 : 
61 Cal. 399 ; 7 R. C. 225 (2) : 
A. I. R. 1934 Cal. 636. 

~S. 24 — Confession, relevancy of. 

On the question whether the confessions of 
the accused were not irrelevant under S. 24, 
Evidence Act : Held, that it is not suflieient 
to render a confession irrelevant under S. 24 
that there may have been added to it a state- 
ment which has been improperly induced bj' 
threat or promise. In order to make a confes- 
sion irrelevant, it must be shown that the con- 
fession itself was improperly induced. Had it 
been open to us to decide whether the confes- 
sions ought to have been admitted, it was 
doubtful whether S. 24 might not have shut 
them out. Emperor v. Narayen. 

6 Cr. L. I. 164 : 
9 Bom. L. R. 789 ; 2 M. L. T. 414 : 

32 Bom. 111. 

— S. 24— Confession, tvhal is. 

Any statement made by a person which would 
suggest an inference as to his guilt, may be a 
conl^ession within the meaning of S. 24, Indian 
Evidence Act. Emperor v. Cunna. 

22 Cr. L. J. 68 : 
59 I. C. 324 : 22 Bom. L. R. 1247. 

S. 24 — Confession and admission — 

Distinction. 
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in order to procure the confession. Rokttn AH 
V. Emperor. 19 Cr. L. J. 524 : 

45 I. C. 284 : 22 C. W. N. 451 : 
A. I. R. 1918 Cal. 138. 


2^— Confession to reliable and res-, 
pcclable witriess — Accused not in Police custody 
—No duress or xindue influence — Confession, 
value of. 


Where a confession is made by an accused 
person while he is not in Police custody, to a 
respectable and reliable person and the con- 
fession is not obtained as a result of duress 
or undue influence, it is very reliable and 
valuable evidence against him, and upon 
this confession alone, he can be found guilty.- 
Sltco Balak v. Emperor. 28 Cr. L. J. 104 : 

99 I. C. 232 : 3 O. W. N. 301 Sup. 


S. 24— Confession under hope of pardon^ 

whether admissible. 


During an investigation into certain dacoi- 
ties, the Police came into touch with one K 
who admitted his participation in the daeoi- 
ties and intimated lo the Police that he was 
willing to tell them wliat he knew for con- 
sideration. He was told that if he made a 
true and voluntary statement, the question 
of his pardon would be considered. He then 
made an elaborate statement which was re- 
corded under S. 104, Cr, P. C., and which 
amounted to a confession. He was eventually 
put upon his trial and was convicted and 
his confession was used both as against him- 
self and as against his co-accused : Held, that 
the confession having been obtained from K 
by holding out to Idm the hope that he 
would be pardoned if he made a confession, 
was rendered inadmissible in evidence by the 
provisions of S. 24, Evidence Act, and its 
use at the trial was, therefore, illegal. Tara 
v. Emperor, 24 Cr. L. J. 785 : 

74 I. C. 529 ; 21 A. L. J. 585 : 

45 All. 633 : A. I. R. 1924 All. 72. 


A confession is something more than a mere 
admission. In order to make a statement a 
confession, it is necessary that the inference 
as to the criminality of the person making it 
should be gathered from the statement itself. 
If the statement itself is not incriminating, 
it is doubtful whether the fact that it does 
become incriminating owing lo subsequent 
events, would make it a confession. Smith v. 
Emperor. 19 Cr, L. J. 189 : 

43 I. C. 605 : A. I. R. 1918 Mad. 111. 

S. 24— Confession in custody. 

Accused in police custody only for short 
period and never in illegal custody — Confes.sion 
is not tainted. Bhabanattda Bancrjce v. Em- 
peror. (S. B.) 34 Cr. L. J. 1222 : 

146 I. C. 186 : 57 C. L. J. 213 : 
6 R. C. 183 : A. I. R. 1933 Cal, 747. 

S. 24 — Confession made lo Superinten- 
dent of Excise, admissibility of. 

. A confession made by an accused person on 
his trial for illicit possession of opium to a 
Superintendent of Excise is admissible in 
evidence, provided no inducement, threat or 
promise was held out or made to the accused 


S. 24— Confession under inducement — 

Circumstances under lohicli confession is made 
must be seen —Confession held not admissible. 


The circumstances under which a confession 
is made, must always be scrutinized with great 
jarc and caution, and in all eases, the period 
[>f the detention of the accused in Police 
justody before a confession is made is always 
an important fact to be carefully considered, 
rhough illegal detention does not necessarily 
vitiate a confession, it is a fact to be care- 
fully considered in every case. Where the 
accused in his statement says that he was 
induced to confess by a promise to become a 
Court witness in ordinary circumstances, 
little W'cight might attach to such a state- 
ment ; Held, however, that in this circum- 
stance, coupled with other facts of the case, 
the confession of the accused should be re- 
jected under S. 24, Evidence Act. Dhamnn 
Hiranand v. Emperor. 39 Cr. L. J. 10 : 

171 1. C. 737 : 31 S. L. R. 494 : 
in R. S. 124 ; A. I, R. 1937 Sind 251. 


S. 24— Confession under Police pressure, 

whether voluntary. 

A confession recorded in circumstances which 
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S. 24 — Retracted confession— Evidenti- 
ary value of — Principles applicable. 

It is unsafe for a Court to rely and act on a 
confession which has been retracted unless, 
after a consideration of the whole of the 
evidence in the case, the Court is in a position 
to come to the unhesitating conclusion that 
the confession is true, that is to say, usually, 
unless the confession is corroborated by credi- 
ble independent' evidence. Emperor v. Biscs- 
war De. 24 Cr. L. J. 145 : 

71 1. C. 497 ; 26 C. W. N. IOIO ; 

A. I. R. 1923 Cal. 217. 

^S. 24 — Retracted confession — Statement 

made under promise of pardon retracted — Want 
of corroborative evidence — Conviction, whether 
legal. 

In the absence of corroboration in material 
particulars, it is not safe to convict on a 
retracted confession, unless, from the peculiar 
circumstances in which it was made and judg- 
ing from the reasons, alleged or apparent of 
the retraction, there remains a liigh degree 
of certainty that the confession, notwithstand- 
ing its having been resiled from, is genuine. 
Where, therefore, an accused, retracted a 
statement made by him under promise of 
pardon, which, so far from being corroborated 
by any other evidence whatsoever, %vas con- 
tradicted in important particulars by other 
prosecution evidence, and where tlie accused 
was convicted on such a statement : Held, 
that the conviction was bad. Khushi v. Em- 
peror. 16 Cr. L. J. 815 : 

31 1. C. 831 : 6 P. W. R. 1916 Cr. 

A. I. R. 1915 Lah. 307. 

S. 24 — Retracted confession. 

The credibility of retracted confession is a 
matter to be decided by the Court according 
to the circumstances of each particular case. 
Nanhey v. Emperor. 33 Cr. L. J. 16 ; 

134 I. C. 876 ; 8 O. W. N. 1033 : 

I. R. 1931 Oudh 412 : 
A. I. R. 1931 Oudh 412. 

S. 24 — Retracted confession. 

Though a confession retracted subsequetly is 
evidence against the person making it, yet 
it cannot be used as against a co-accused 
without substantial corroboration. As a 
matter of practice Courts decline to convict; 
accused persons on retracted confessions un- 
less those confessions receive material corro- 
boration ; but this is a rule of prudence and not 
a rule of law, and where a Court is satis- 
fied that the confessions are true, an accused 
can be properly convicted on the basis of 
such confessions. Devendra Bhattacharya y. 
Emperor. ' 28 Cr. L. J. 497 : 

101 I. C. 881 : 8 P. L. T. 566 ; 
A. I. R. 1927 Pat. 257. 

^ — S. 24 — Retracted Confession — Value of. 

As a matter of law, it cannot be laid down 
that a confession made and subsequently re- 
tracted by a prisoner cannot be accepted as 
evidence of his guilt without independent 
corroborative evidence ; and a prisoner may 
be convicted, on his own confession, without 
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any corroborative evidence, and even when a 
confession has been retracted, if the- Jury 
believe that the confession contains a true 
account of the prisoner’s connection with 
the crime. But it is a rule of practice not to 
rely on a retracted confession unless it is 
corroborated by some evidence to show that 
the confession is true. Emperor v. Kutuh Bttx 
126 I. C. 547 : 57 Cal. 488 : 
I. R. 1930 Cal. 739 : A. I. R. 1930 Cal. 633. 

S. 24 — Retracted confession. 

Where a Magistrate before recording the 
confession of an accused takes every precau- 
tion to protect his interests, the confession, 
though subsequently retracted, is admissible 
in evidence and is sufficient for conviction. 
Dtirga V. Emperor. 32 Cr. L. J. 830 : 

132 I. C. 70 : 8 O. W. N. 247 : 
I. R. 1931 Oudh 230. 
S. 24 — Retracted confession — Value of. 

As against a co-accused, a confession which 
has been retracted at the first opportunity, 
should not be relied upon, unless corrobo- 
rated by independent testimony. The mere 
fact that a blood-stained garment is found 
in a house is not sufficient proof that any 
particular member of the family residing in 
that house is guilty of a murder which has 
recently been committed in the village. Kami 
Singh V. Emperor. 17 Cr. L. J. 226 : 

34 I. C. 642 : 32 P. W. R. 1916 Cr. : 
26 P. R. 1916 Cr. : 153 P. L. R. 1916 : 

A. I. R. 1916Xah. 216. 

— S. 24 — Retracted confession. 

Where the accused has retracted his con- 
fession, but the reason given is so absurd as 
to deserve no consideration, the confession 
may be acted upon. In re : Arunachala Reddi. 

33 Cr. L. I- 586 : 
138 1. C. 240 : 55 Mad. 717 ; 
35 L. W. 607 : 62 M. L. J. 680 : 
1932 M. W. N. 644 : 1. R. 1932 Mad. 552: 

A. I. R. 1932 Mad. 500. 

S. 24 — Retracted confession — Value of — 

Conviction on retracted confession, validity of. 


Though utmost caution must be used in 
dealing with retracted confessions, there is no 
rule and they are not by themselves^ legal 
evidence sufficient to justify a conviction. 
Sanwaldas v.. Emperor. 31 Cr. L.J. 7S3 : 

125 I. C. 44 : A. I. R. 1929 Sind 253. 


S.‘'24 — Retracted confession, value of 

— Corroboration, whether neeessary. 

A confession by an accused person made 
after he has been for a considerable time ^m 
Police custody, and subsequently retracted, 
ought not to be accepted without corrobo- 
ration. Rusna Teli v. Emperor. 

, 21Cr.L.J.177: 

54 I. C. 881 : A. I. R. 1920 Pat. 451. 

— S. 24 — Retracted confession, value of-— 

Independent corroboration, necessity of— Benefit 
of doubt. 

A retracted confession must be supported by 
independent reliable evidence corroborating it 
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S. 24 -Extra-judicial confession, value 

of. 

An extra-judicial confession is of a great 
importance, but it must be a true extra- 
judicial confession and not one fabricated in 
order to provide additional evidence for what 
rightly or wrongly the investigating ollieer 
considered to be a weak case. Tattle v. Em- 
peror. 30 Cr. L. J. 829 : 

117 1. C. 737 : 6 O. W. N. 309 ; 

1. R. 1929 Oudh 385 ; 
A. I. R. 1929 Oudh 272. 

S. 24— Illegal custody, effect of. 

Illegal or improper detention by the Police 
vitiates a confession and might lead to a pre- 
sumption that there was ill-treatment. If a 
prisoner wishes to make a voluntary state- 
ment, the Police must produce him before a 
Magistrate and let him do it whatever might 
be its character. Delay in producing prisoners 
who arc willing to have their confessions 
recorded effects the value of the confession. 
Once a prisoner has begun to confess, he places 
himself in a position from which it is difilcult 
for him to extract himself and thereafter the 
slightest hint from his prosecutor is sufficient 
to induce him to say anything and cverj'- 
thing that may suit tlic prosecution. Emperor 
V. Panchakari Dull. 26 Cr. L. J. 782 ; 

86 I. C. 414 : 29 C. W. N. 300 : 
52 Cal. 67 : A. I. R. 1925 Cal. 587. 

S. 24 —Inducement — Confession — 

Admissibility of confession. 

Certain accused persons were sent before a 
Magistrate to have their statements or confes- 
sions recorded. They were warned by the 
Magistrate, before they made their statements, 
“ not to expect any advantage or disadvan- 
tage therefrom Held, that the confessions 
made by the accused after this warning had 
been given to them, were entirely inadmis- 
sible in evidence. Emperor v. Basora. 

3 Cr. L. J. 324 : 
26A. W. N.75. 

S. 24 — Inducement — Confession to 

agent of landlord of accused— Confession, if ad- 
missible in evidence. 

A confession was made by the accused be- 
fore a retired Subedar, the agent of a big 
landlord in the village whose tenant the accused 
was. Before the accused confessed to him, he 
was told that if he told the truth, it would 
be to his advantage : Held, that there was 
an inducement and the confession was made 
to a person who held a position of consider- 
able authority in the village which is in no 
way inferior to that of a Zaildar, and hence 
it was not admissible in evidence under S. 24, 
Evidence Act. Muhammad v. Emperor. 

37 Cr. L. J. 1026 : 
164 I. C. 891 : 9 R. L. 177 : 
A. I. R. 1936 Lah. 264, 

S. 24 — Inducement— Confession, volun- 
tary, nature of — Determination of question- 
judge, duty of. 

S. 24, Evidence Act, provides that a con- 
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fession of an accused person is irrelevant in 
a criminal proceeding if the making of the 
confession appears to the Court to have been 
caused by any inducement, having reference 
to the charge against tlie accused person, 
proceeding from a person in authority. S. 24 
requires' the Judge to decide whether it ap- 
pears to him that there w'as any inducement. 
Where the admissibility of a confession 
depends upon a conelusion as to the truth about 
conflicting evidence antecedent to the making 
of the confession and tending to show that it 
is liable to rejection under S. 21, Evidence 
Act, the Trial Judge must make up his mind 
upon this issue and decide the question of 
admissibility before relying upon the contents 
of the confession. Fateh Chand v. Emperor. 

26 Cr. L. J. 937 ; 
86 I. C. 1001 ; A. I. R. 1925 All. 606. 

S. 24— Inducement— Court must satisfy 

itself that confession is not the result of inducement 
— Circumstances must be considered. 

If the circumstances are such as to raise a 
strong suspicion in the mind of the Judge 
that the confession has been induced by threats 
or promises of the nature described in S. 24, 
Evidence Act, then the confession is irrelevant. 
It is not necessary for the defence to establish 
conclusively that there was such inducement 
or threat. It is suflicient if the circumstances 
afford reasonable grounds for believing that 
there was such an inducement or threat. 
Mohsena Khatun v. Emperor. 

40 Cr. L. J. 880 : 
184 I. C. 222 : 43 C. W. N. 893 : 
12 R. C. 214 : A. I. R. 1939 Cal. 610. 

S. 24— Inducement. 

Extra-judicial confession -^Whether words 
used w'cre intended to convey inducement 
depends on circumstances — Burden of proof 
that confession was not so induced is on the 
nrosecution. Mor Phalai v. Emperor, 

‘ 35 Cr, L. J. 527 : 

147 I. C. 1033 : 28 S. L. R. 5 : 
6 R. S. 175 : A. I. R. 1933 Sind 409. 


S. 24 — Inducement. 

If a Superior Officer holds out some induce- 
ment to a subordinate and then any confes- 
sional statement is made by that subordinate, 
it cannot be used against him in subsequent 
nroseeution. Bhagabali Charan Patra v. Em- 
peror. ^4 Cr. L. J. 1187 t 

^ 145 I. C. 96^ : 60 Cal. 719: 

6 R. C. 175 : A. I. R. 1933 Cal. 644. 


S. 24— Inducement. 

If in the circumstances of a case it appears 
the Court that there is reason to suspect 
at a confession was obtained by inducement 
as to bring it under the provisions of S. 24, 
vidence Act, the prosecution to make the 
infession admissible in evidence against the 
■cused must show that it was freely made, 

siiutosh Dutt V. Emperor _ 

23 Cr. L. J. 573 ; 
68 I. C.413 :26C. W. N. 54: 
A. I. R. 1921 Cal. 458. 



8699 


ALL INDIAXRIMINAL DIGEST (1904—1940) 


3700 


EVIDENCE ACT (I OF 1872) 

— S. 24— Statement under inducement 

or threat— Incriminating statement made to 
person in authority under inducement or threat, 
admissibility of. 

Where a person who is suspected of an 
offence is asked questions by a person in 
direct authority over him, and it is only in 
consequence of an inducement by way of 
benefit (for instance, if you confess you shall 
go free) or a threat (for instance, if you do 
not tell the truth — or if you do not own up 
you will be severely punished) that the person 
under suspicion made self-incriminating state- 
ments, such statements, broadly speaking, 
are not receivable in evidence because they 
are not in law regarded as strictly of a 
voluntary nature but as having been per- 
haps induced in the one case by a false 
hope and in the other by fear. On the other 
hand, a merely moral exhortation to tell the 
truth is in no way objectionable. Emperor 
V, Akhileshwari Prasad. 26 Cr. L. J. 1441 (b) : 

89 1. C. 961 : 4 Pat. 646 : 
A, I. R. 1925 Pat. 772. 

S. 24 — Value of confession. 

Confession with hope that he would gain any 
advantage or avoid any evil in reference 
to proceedings against him— S. 24 excludes 
such confession. Santokhi Beldar v . Emperor. 

34 Cr. L. J. 349 ; 
142 I. C. 474 : 14 P. L. T. 821 : 
12 Pat. 241 : I. R. 1933 Pat. 139 : 

A.I. R. 1933 Pat. 149. 

S. 24 — Value of confession. 

When recorded according to law, there is an 
initial presumption that it does not offend 
against S. 24, but it is not admissible if 
it appears to have been obtained by induce- 
ment, etc. No such presumption exists when 
it is not recorded according to law. Bakhsan v. 
Emperor. 37 Cr. L. J. 432 : 

161 1. C. 339 : 16 Lah. 912 : . 
37 P. L. R. 869 ; 8 R. L. 72 : 
A. I. R. 1936 Lah. 247. 

S. 24 — ^Voluntary confession. 

The circumstances in which a confession is 
made should not be such as to afford a well- 
grounded suspicion that it was not 
voluntary. In re : Krishna Iyer. 

36 Cr. L.J. 1107: 
157 I. C. 297 : 8 R. M. 137 : 
1935 M. W. N. 82 : 
A. I. R. 1935 Mad. 479. 

S. ZA— Voluntary confession — Confession 

made after several conversations with' Police 
Officers, admissibility of. 

To render a confession' admissible, it must 
be made voluntarily, and not as the result 
of any inducement or threat. A confession 
made after a conversation of several days 
with the Investigating Officer and other Police 
Officers cannot -he said to be a voluntary 
confession so as to make it admissible against 
the person who made it. Mobarak AH v. 
Emperor. 20 Cr. L. J. 833 : 

53 I. C. 929 : 23 C. W. N. 886 : 

A. I. R. 1919 Cal. 11. 
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S. 2A— Voluntary confession — Magis- 
trate taking all possible precautions before record- 
ing confession— Accused under no inducement or 
threat, or promise of pardon— Accused making 
statement voluntarily and without any idea of 
getting pardon— Conviction— based on confession 
alone, legality 'of. - 

Where the Magistrate who records a confession 
takes all possible precautions to satisfy himself 
that the confession is made voluntarily and that 
the accused making the confession is under 
no inducement or threat at the time when 
he makes the confession and is informed 
clearly that if he confessed, he would not 
get a pardon and the accused states that he 
quite understands all these circumstances, 
that he wishes to make his statement volun- 
tarily and that he has no idea that he would 
get a pardon, and then gives a clear 
detailed account as to how the offence was 
committed, the accused can be rightly 
convicted upon this confession alone. 
Mahipat Singh v. Emperor. 

28 Cr. L.J.7S2 : 

103 I. C. 800 : 1 Luck. Cas. 223 : 

A. I. R. 1927 Oudh 597. 


Court. 


-S. 24 — Voluntary confession— Duly of 


A direction by the Magistrate to the aecused 
to make the statement voluntarily is quite 
a different thing from questioning him to 
find out whether he is making the statement 
voluntarily. The questions put to the accused 
must be directed to eliciting facts which 
will enable the Magistrate to judge of the 
character of the confession that the accused 
is about to make, and not merely repeat 
some set formulae which the accused can 
scarcely appreciate and merely ask him whe- 
ther his confession is voluntary, a question 
which he will answer in the affirmative, the 
more readily the greater the influence, if any, 
that he may be labouring under. Emperor v. 
Peinchakari Dutt. 26 Cr. L. J. 782 : 

86 I. C. 414 : 52 Cal. 67 : 

29 C. W. N. 300: 

A. I. R. 1925 Cal. 587. 

_S. 24— Voluntary -confession-Presump- 


Hon. .c J 

In the case of confessions duly certified, it 
may fairly be assumed that , the Magistrate 
did his best to assure himself that the 
statements were voluntary. Public Prosecutor 
V. Polasanpalle - Nagaraju. 

32 Cr. L. J. 262 : 

129 I. C. 229 : 59 M. L. J. 114 = 
32 L. W. 285 : 1930 M. W. N. 250 : 

I. R. 1931 Mad. 229 : 

A. I. R. 1931 Mad. 42. 


A true- confession made by the person who 
takes part in a murder invariably adds 
something to the knowledge already 
, possessed by the investigating -officer 
and. that is the greatest test of its 
truth. Mata Din v. Emperor. 

32 Cr. L. J. 854 : 

132 I, C. 228 : 8 O. W. N. 228 : 

I. R. 1931 Oudh 244 : 

A. I. R. 1931 Oudh 166. 
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third class powers and who was called by the 
Police in' the case as a prominent landlord 
in the locality to assist them in the investi- 
gation and who gave them valuable assistance, 
is a confession made to “ a person in autho- 
rity ” within the meaning of that term as 
used in S. 24, Evidence Act. A confession is 
irrelevant w’here it has been caused by an 
inducement proceeding from a person in au- 
thority and sufficient to give the accused 
grounds which would appear to them reasonable 
for supposing that by making the confession 
they, would gain an advantage of a temporal 
nature in reference to the proceedings against 
them. Devendra Bhaltacharya v. Emperor. 

28 Cr, L.J. 497: 

101 1. C. 881 : 8 P. L. T. 566 : 

A. 1. R. 1927 Pat. 257. 

S. 24 — Person in authority. 

An Honorary Magistrate who is also a zaildar 
is a person in authority. Hashmat Khan v. 
Emperor. 36 Cr. L. J. 211 : 

152 I. C. 998 : 37 P. L. R. 25 : 

15 Lah. 856 : 7 R. L. 348 : 

A. I. R. 1934 Lah. 417. 

S. 24 — Person in authority— Collecting 

and assistant Panchayat— Con/e.ssion to pancha- 
yat upon inducement, admissibility of-Subsc- 
quent statement to Magistrate— Confession retract- 
ed afterwards, effect of. 

Where a collecting panchayat and an assistant 
panchayat take a prominent part in holding 
an inquiry into the circumstances of the 
cornu ission of a murder, they must be taken 
to be “ persons in authority ” within the 
meaning of S. 24, Evidence Act, and if the 
accused is assured by the assistant panchayat 
that be would be let off if he disclosed .every- 
thing, and in consequence of that assurance, 
he makes a statement, that statement is 
inadmissible under S. 24. Emperor v. Ganesh 
Chandra Gaidar. 24 Cr. L. J. 760 : 

74 I. C. 264 ; SO Cal. 127 : 

A. I. R. 1923 Cal. 458. 

S. 24— Person in authority —Confession. 

The mere fact that the accused thought that 
the person to, whom he was making a confes- 
sion was a person in authority is not sufficient 
to render the confession inadmissible in 
evidence. Though a too restricted meaning 
should not be given to the exjircssion ‘ person 
in authority ’ in S. 24, the test to be applied 
is whether the person had authority to 
interfere in the matter and any concern or 
interest in it would be sufficient to give him 
that authority. Where a villager who was 
neither a panchayat, nor lambardar nor a person 
who exercised any influence or authority over 
the villagers, caught a culprit and the latter 
made a confession to him requesting him to 
save him : Held, that the confession was not 
one made to a person in authoiity and was 
admissible in evidence. Emperor v. Kutuh 
Bux. 

126 I. C. 547 : 57 Cal. 488 ; 

I. R. 1930 Cal . 739 : A. 1. R. 1930 Cal. 633. 

— 1— S. 24 — Person in authority— Con- 
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fession 6c/ore panchayat—Panchayat, if Police 
officer or a person in authority. 

A panchayat is not a Police officer but he is 
a person in authority within the meaning of 
S. 24, Evidence Act. A confession made by 
an accused before the panchayat who only 
told the accused to speak the truth, is admissi- 
ble in evidence. Emperor v. Jasha Bewa. 

6Cr. L.J. 154; 
11 C. W. N. 904. 

S. 24 — Persons in authority— Con- 
fessions to panchayatdars, admissibility of. 
Panchayatdars considering the nature of 
their functions are practically private detec- 
tives, helping the Police in finding out 
criminals and are not “persons in authority” 
over the accused within the meaning of S. 24, 
Evidence Act, and confessions of accused 
made to them are strictly admissible in evi- 
dence. Mulimaydndi Thevan v. Emperor. 

25 Cr. L. J. 269 ; 
76 I. C. 829 : 18 L. W. 886 ; 
45 M. L. J. 845 : A. I. R. 1924 Mad. 230. 

S. 24 — Person in authority — Con- 
fession to lambardar, admissibility of. 

A lambardar is a person in authority and a 
confession made to him under threats is inad- 
missible in evidence under S. 24. Muhammad 
For V. Emperor. 25 Cr. L. J. 939 • 

81 I. C. 555 ; 4 L. L. J. 235 ; 
A. I. R. 1922 Lah. 263. 

S. 24— -Person in authority — Confes- 
sion to ziladar, admissibility of — ‘ Ziladar.’ 

Evidence of admission of guilt to villagers 
may be sufficient to justify the conviction 
of a person accused of murder, but the 
evidence that such a confession has been 
made must be as closely scrutinised as all 
other evidence which is used to prove a 
case of murder. A ziladar, serving under a 
big estate is a person of great importance 
in the villages which belong to that estate 
and is a ‘ person in authority ’ within the 
meaning of S. 24, Evidence Act, so far as 
the villagers are concerned, and a confession 
made to him under inducement is inadmissi- 
ble in evidence. Taule v. Emperor. 

30 Cr. L. J. 829 : 
117 I. C. 737 : 6 O. W. N. 309 : 
I. R. 1929 Oudh 385 : A. I. R. 1929 Oudh 272. 

S. 24 — Person in authority— Inam- 

khor. 

An inamkhor is not a person in authority 
within the meaning of S. 24, Evidence Act. 
Ghulam Muhammad v. Emperor. 

30 Cr. L. J. 375 : 
114 I. C. 719 : I. R. 1929 Lah. 319 : 
30 P. L. R. 269 : A. I. R. 1929 Lah. 558. 

S. 24 — Person in authority . 

It is doubtful whether a person who is 
merely the landlord of the -village and a 
member of the Union Board, is a person in 
authority within the meaning of S. 24. 
Brakta Bhusan Pramanik v. Emperor. - 

37 Cr. L. J. 676 : 
162 I. C. 636 : 40 C. W. N. 668 : 
63 C. L. J. 142 : 63 Cal. 1089 : 8 R. C. 618 ; 

A. I. R. 1936 Cal. 227. 
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Subsequently, ivhile in Police custody, accused 
pointed out the place where the body' was 
buried and himself dug it up ; Held, (1) that 
the confession to the zemindars was inadmis- 
sible in evidence under S. 24, Evidence Act, 
because they were investigating the offence 
just as if they' were police men and must be 
considered as persons in authority, who pro- 
cured the confession by' their inducement and 
promise ; (2) That the confession to the Magis- 

trate was equally' inadmissible as there was 
nothing whatever to show that the impression 
caused by’ tlie promise liad been fully removed 
so as to render the confession admissible 
under S. 2S ; (3) Tliat tlie statement made to 
the Police relating to the finding of the body 
was admissible, although the accused himself 
dug up the bodv. Jtiiperalor v. Dabud. 

12 Cr. L.L 119 : 

9 I. C. 718 : 4 S. L. R. 209. 

Ss. 24, 25, 26, 27, 39 —Confession by 

accused to Police or while in Police custody 
— Discover;/ in consequence of confession — Con- 
fession, celenl of, ndmissibilili/ of —Limitations 
on admissibility of such confession — Test of 
admissibility. 

The prisoner was tried for the murder of a 
boy who was wearing certain ornaments at the 
lime of his disappearance, but the ornaments 
were not found on his corpse when it was 
recovered from a well. At the trial the Sub- 
Inspector of Police deposed to the fact that in 
consequence of information received from the 
prisoner, he had recovered from one Allah Din 
silver haras which the boy .was wearing when 
he was last seen alive. The witness was then 
asked to disclose the information communi- 
cated to him by’ the prisoner which caused the 
discovery of the fact deposed to by him. He 
stated that the prisoner had, during the investi- 
gation, made the following statement : “ I 
had removed the haras ; had pushed the boy 
into the well and had pledged the haras with 
Allah Din ” : Held, by the Full Bench that 
the statement that the accused had pledged 
with .‘\llah Din the haras subsequently recover- 
ed from the latter was admissible under S. 27, 
Evidence Act, and that the rest of the 
incriminating statement could not be received 
in evidence. The confessional statement that 
the accused had pushed the boy into the well 
was wholly inadmissible as it related to a 
separate matter and had no connection with 
the possession of ornaments by Allah Din 
which was the only fact discovered. Nor 
could the statement that the prisoner had 
removed the haras from the boy be regarded 
ns the immediate cause of the discoverv. 
Per Shadi Lai, C. J . — ^The language of S. 27, 
Evidence .Act, shows that the Legisl.a- 
ture has prescribed two limitations in order 
to define the scope of the information 
provable against the accused : (1) The 

information must be such ns has caused the 
discovery of the fact. In other words, the 
fact must be the consequence, and the informa- 
tion the cause of its discovery. The informa- 
tion and the fact should be connected with i 
e.aeh other as cause and effect; (2), The I 
information must "relate distinctly" to the •' 
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fact discovered, that is to say, the information 
must be clearly connected with the fact. These 
conditions, when combined, lead to the conelu- 
sion that only that portion of the information 
is provable which is the immediate or proxi- 
mate cause of the discovery of the fact. 
Anything, which is not connected with the 
fact as its cause, or is connected with it, not 
as its immediate or direct cause but as its 
remote cause, does not come within the ambit 
of the section and should be excluded. The 
admissibility or otherwise of the information 
must depend upon its intrinsic character and 
not upon the manner in which the sentence 
conveying the information is framed by the 
Police Olficer or the prisoner. In determining 
the extent of the statement which should be 
provable on the ground of its being the proxi- 
mate cause of the discovery, the Courts must 
have regard not to the composition of the 
sentences in which the statement is couched 
but to its substance. S. 39, Evidence Act. 
cannot be invoked for the purpose of letting 
in a confession in respect of which the bar 
created by Ss. 24, 25 and 20, Evidence Act, 
has not been removed by S. 27, Evidence Act. 
It was never intended that a matter which 
has been expressly ruled out should be allowed 
to come in, in the garb of an explanatory 
statement. It is an established rule of Indian 
Law that every confession must be rejected 
which has been improperly obtained or has 
been made by an accused person to a Ponce ■ 
Officer or whilst he is in custody of a Police 
Officer. If circumstances, however, appear 
which rebut the presumption of its being false 
and demonstrate its truth, the confession 
should be allowed. When, in consequence 
of information furnished by the accused, a fact 
is discoverd then the discovery 
of that fact supplies a guarantee of the truth 
of the information which may amount to a 
confession and the confession in so far as it is 
confirmed by the discovery should be deemed 
to be true. Suhhan v. Emperor.^^ Cr L I 414 : 

115 I. C. 6 : 30 P. L. R. 197 : 

11 L.L. I. 159: 10 Lah. 283 : 

I. R. 1929 Lah. 342 ; 

A. I. R. 1929 Lah. 344. 

-Ss. 24. 25, 28— ‘ Person in authority', 

* • ^ ...r. .ii. tnttronn ttl 


— — ■ ■ Og» — 

meaning o/— Zamindar, whether^ is person tn 
authority. 

S. 24. Evidence Act, refers not to a person 
whom the accused may -regard as being m 
authority but to a person who 
authority. The main test as to when a person 
is deemed ' to be a ‘ person in V" 

the meaning of thej section is, 
stands in such relations to the accused a, p y 
some power of control or mterferenc 
regard to his prosecution. Zemindars qua- 
zemindars are not necessarily ‘ 5” 

authority.’ The question must be decided m 
each case upon its particular circumstances but 
whenever zemindars are directly concerned in 
an investigation bj- the direction of the. Police, 
then thev clearly arc ‘persons in authority 
within the meaning S. 24, Evidence Act. Co- 
villagers of an accused person cannot l>c re- 
garded as ‘ persons in authority’ from the 
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matters and no villager, however ignorant, 
would ascribe any such power to persons of 
this kind. A confession alleged to liave been 
made to the zemindars is not irrelevant under 
S’ 24, Evidence Act, when there is nothing to 
suggest that any inducement or promise was 
offered or made because the jicrsons to whom 
the confession was made could not possibl 3 ' be 
described as persons in authority within the 
meaning of the section. Jixean v. 'Enijicror, 

37 Cr. L. J. 852 (b) ; 
163 I. C. 661 ; 1936 A. L. J. 376 ; 
1936 A. W. R. 409 : 9 R. A. 56 : 

A. I. R. 1936 All. 470. 

S. 24 — Proof. 

Where the main foundation for a conviction 
is a confession, the prosecution must establish : 
(1) that a confession was made ; (2) that 

evidence of it can be given ; and (3) that it is 
true. Dhojo v. Emperor. 36 Cr. L. J. 223 : 

1521. C. 1032 : 7 R.S. 106: 
A. I. R. 1934 Sind 172. 

S. 24— Relevancy— Cou/cssion admitted 

in evidence — Such admission is sufficient to make 
it evidence. 

S. 24, Evidence Act, is a rule of c.vcliision 
because it declares that a confession made by 
an accused person in certain circumstances is 
irrelevant in a criminal proceeding. In every 
case in which a confession is admitted in 
evidence in a criminal proceeding, the fact 
that evidence of the confession is admitted is 
sufOcient to make the confession evidence, 
fn Tc : Navnnithammnl. 40 Cr. L. J. 170 : 

179 I. C. 143 : 1938 M. W. N. 1120 : 
48 L. W. 777 : (1938) 2 M. L. J. 1065 : 
11 R. M. 531 : A. I. R. 1939 Mad. 3. 

— S. 24— Retracted confession. 

An .accused’s confession subsequently retract- 
ed and not tallying with flic other evidence in 
the case, cannot be pressed ns strong evidence 
against him. Emperor v. Tilak. 

17 Cr. L. J. 33 : 
32 I. C. 321 : 2 O. L. J. 468 : 
A. I. R. 1916 Oudh 86. 

S. lA—Jlctractcd confession —Confession 

—Conflict regarding manner of making it— Bene- 
fit of doubt. 

When the case against an accused person 
rests entirely on his own confession and there 
is conflict ns to the manner in wliich the 
confession was obtained by the prosecuting 
agency from the aceu.scd, the latter is justified 
in asking the Court to give him the benefit of 
doubt. A confession made voluntarily and 
without any kind of pressure having been 
brought to bear on the accused is .sufficient to 
sustain a conviction even if it is retracted by 
the accused subsequently. Rahman v, Emperor. 

30 Cr. L. J. 1080 : 
119 I. C. 420 : 1. R. 1929 Lab. 884 : 

A. I. R. 1930 Lah. 88. 

S. 24— -Relracled confession. 

Confession of co-accused — Confession retrac- 
ted Absence of corroboration — Conviction 
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on the confession alone is not justifiable. 
Nga Lit Min v. Emperor. 34 Cr. L. J. 558 : 
143 1. C. 142 : I. R, 1933 Rang. 57 (1) ; 

A. I. R, 1933 Rang. 73. 
S. 24 — Retracted confession — Confes- 
sion, retracted, how far carl support conviction — 
Involuntary nature of confession, proof of— Con- 
fession, false, whether proof of its being not 
voluntary. 

It is unsafe to rely on a retracted confession 
unless it is corroborated in material particulars 
by credible independent evidence, or unless 
the character of the confession and the cir- 
cumstances under which it was taken indicate 
its truth. S. 24 does not require positive 
proof of improper inducement to justify the 
rejection of a confession. If prima facie a 
confession is false, inconsistent or absurd, 
that may suggest that it is not voluntary. 
Sheikh Shaft v. Emperor, 31 Cr. L. J. 661 : 

124 I. C. 459 : A. I. R. 1930 Nag. 259. 

S. 24 — Retracted confession — Confes- 
sion uncorroborated but true, whether sufficient 
for conviction— Admissibility of such confession 
against co-accused. ' 

Where a confessioii though retracted subse- 
quently is a true confession, it is sufficient 
without any corroborative evidence for the 
conviction of the accused who made it. 
Thougir such a confession is not, by itself, 
sufficient evidence for conviction of a co- 
accused, it is admissible in evidence against the 
co-accused also. Shco Ralan v. Emperor. 

30 Cr. L. J. 360 ; 
114 I. C. 771 : 6 O. W. N. 159 : 

I. R. 1929 Oudh 179 ; 
A. I. R. 1929 Oudh 167. 

S. 24 — Retracted confession —Conviction, 

legality of. 

It is most unsafe to convict an accused person 
upon a retracted confession unless there is 
corroboration of the confession by other evi- 
dence. Har Prasad v. Emperor. 

17 Cr. L. J. 453 (a) : 
36 I. C. 133 : A. I. R. 1917 All. 421. 

S. 24— Relracled confession— Conviction, 

legality of. 

There is no absolute rule that a confession, 
having been retracted, cannot be acted upon 
without material corroboration. If the reasons 
given by an accused person for having made 
a confession, which he subsequently withdraws 
arc, on the face of them false, there is no 
reason why that confession should not be acted 
on, as it stands and without any further corro- 
boration. Kesava Pillai v. Emperor. 

31 Cr. L. J. 768 : 
125 I. C. 77: 30 L. W. 642 : 

57 M. L. J. 681 : 1929 M. W. N. 901 : 
53 Mad. 160 : A. 1. R. 1929 Mad. 837. 

S. 24 — Retracted confession. 

Even when a part of the confession is found 
to be false, the entire confession should not be 
rejected simply for that reason. Durga v. 
Emperor. 32 Cr. L. J. 830 : 

132 I. C. 70 : 8 O. W. N. 247 : 
I. R. 1931 Oudh 230. 
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ed Officer of their Regiment, ■who stated to 
the accused that he liad already obtained 
information from another person and 
promised secrecy if they told the truth : 
Held, that the Company Officer -was not 
shown to be a person in authority in 
relation to any proceedings that were to be 
taken against him ; and that the alleged 
deception and inducement were covered by 
the provisions of S. 29, Evidence Act, 1872. 
Emperor v. Mahamadbukhsh. 4 Cr. L. J. 49 : 

8 Bom. L. R. 507. 

Ss. 24, 30 — Confession to village 

Punch— Admissibilily of. 

.4. village Punch who is actively assisting the 
Police in the Investigation of a crime is a 
person in authoritj’ within the meaning of 
S.24, Evidence Act, and confession made to 
him under inducement or threat is irrelevant. 
Where the accused was called after midnight 
by a village Punch who was assisting the Police 
and was told that one of his associates had 
disclosed the truth and that he had better say 
what he knew, and the accused then wept and 
made a confession : Held, that the confession 
was wholly inadmissible. Kunja Subudhi v. 
Emperor. 30 Cr. L. J. 675 : 

116 I. C. 770 ; 8 Pat. 289 : 

I. R. 1929 Pat. 338 ; 10 P. L. T. 549 ; 

A. I. R. 1929 Pat. 275. 

Ss. 24, 30 —Retracted confessions. 

Where a confession made to a person in 
authority is followed by a confession to a 
Mngistr.atc, and there is reason to suppose that 
the confession to the person in authority was 
made under inducement or threat, the confes- 
sion to the Magistrate cannot be safely acted 
upon, unless it is shown that the impression 
made upon the mind of the accused had been 
entirely removed therefrom before he 
made the subsequent confession. Kunja Subudhi 
v. Emperor. 30 Cr. L. J. 675 ; 

116 I C. 770 ; 8 Pat. 289 : 

I. R. 1929 Pat. 338 : 10 P. L. T. 549 : 

A. I. R. 1929 Pat. 275. 

Ss. 24, 30 —Relracled coiifession, use of, 

against maker and co accused. 

The Rule is now firmly established that ordi- 
narily it is improper to use the retracted con- 
fession of an accused against his co-accused and 
that, generally speaking, it is not safe to con- 
vict the maker of such a confession without cor- 
roboration in material particulars. Sher 
Muhammad v. Emperor. 28 Cr. L. J. 854 : 

104 I. C. 630 : 28 P. L. R. 583 : 

A. I. R. 1927 Lah. 765. 

Ss. 24, 30 — Retracted confession, value 

of. 

A retracted confession must be regarded with 
the utmost suspicion. It must be . regarded 
with stronger suspielon than that which attaches 
to the confession of an approver who gives 
evidence in Court. But nevertheless, such 
evidence is admissible and criticisms upon it 
can only be directed to its cogency. A re- 
tracted statement is admissible but should 
have no wciglvt nltached to it unless cither 
corroborated in a material particular or unless 
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the Tribunal comes to the conclusion that the 
statement as a whole is a truthful statement. 
In either of these cases, the retracted stated 
ment may be given full weight and maybe 
used even against the co-accused. Sh'eo Narain 
Singh V. Emperor. 30 Cr. L. J 716 • 

117 I. C. 43 : 10 P. L. T.’ 228 • 

8 Pat. 262 : 1. R. 1929 Pat. 363 : 

A. I. R. 1929 Pat. 212. 

Ss. 24, 20— Relracled confession, value 

of. 

When a man of sound mind and full ai»e 
makes a confessional . statement in ordinary 
simple language after he has been warned, he 
must be bound by the language of the state- 
ment and by its ordinary plain meaning. 
Admissions of guilt made by an accused in 
full possession of his faculties in his confession 
to a Magistrate do not, where the accused 
is utterly unable to show how he made the 
admissions if they were not true, become in- 
effective, because they are subsequently re- 
tracted. The retracted confession alone of an 
accused is not sufficient to justify the convic- 
tion of a co-accused, but where such confes- 
sion stands unrebutted, and there is nothing 
to show that the accused had any reason for 
naming other men falsely, and his story fits 
in exactly with the facts known or proved 
and is corroborated sufficiently by material 
evidence against the co-accused, the confession, 
is admissible, and may be a strong piece of 
evidence against the co-accused. Hazari v. Em- 
peror. 31 Cr.L.J. 1210; 

127 I. C. 247 : 7 O. W. N. 527 : 

A. I. R. 1930 Oudh3S3. 

— Ss. 24, 30 — Retracted confession — Value 

of, against accused and co-accused. 

A retracted confession is sufficient evidence 
if the Court believes it to be true, for 
convicting the person who made R. Though 
a retracted confession alone of an accused 
is not sufficient to justify a conviction of a 
co-accused, yet where such confession stands 
unrebutted and there is nothing to show 
that the accused had any reasons for 
naming other men falsely, and his story 
fits in exactly with the facts known and 
is corroborated sufficiently by matenal evi- 
dence against the co-accused, the evidence is 
admissible and is a strnog piece of evidence 
against the co-accused. Wajid v. Emperor, 

32 Cr.L.J. 42; 

127 I. C. 871 : 7 O. W. N. 805 ; 

I. R. 1930 Oudh 487 : 

A. I. R. 1930 Oudh 412. 

Ss. 24, 30, 80, 114, 111 {b)— Relracled 

confession — Approver — Corroboration — Relracled 
confession — Confession, admissibility of — Induce- 
ment, proof of. 

A retracted confession may be used as evi- 
dence not only against the person making 
it but also as against persons tried 
jointly with him for the same offence. 

A retracted confession can, therefore, be 
used ns corroboration of the statement of 
an approver both as against the person , 
making it and also against iiis co-accused. 
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in material particulars, but it cannot be laM 
down as an absolute rule of law that a confes- 
sion made and subsequently retracted cannot be 
accepted as evidence of guilt without indepen- 
dent corroborative evidence. Their Lordships 
held on the facts that the corroboration of the 
retracted confession in the case was not suffi- 
cient to fasten the guilt on the accused beyond 
reasonable doubt and acquitted him, Bhag- 
wan Das v. Emperor. 31 Cr. L. J. 1128 : 

126 1. C. 902 : A. 1. R. 1930 Pat. 289. 

S. 24—Betracted confession. 

Value of, must be decided on circumstances 
of each particular case and not upon the 
amount of credibility which was attached in 
other cases to confessions made. Emperor v. 
Sher Singh. 34 Cr. L. J. 598 ; 

143 I. C. 499 : 34 P. L. R. 704 : 

I. R. 1933 Lah..361 : A. I. R. 1933 Lah. 388. 

S. 24 — Retracted confession. 

There is nothing to prevent a confession al- 
though retracted from being given effect to 
as against the maker. But where the confes- 
sion has been retracted, the general rule Is 
that independent corroboration of the 

confession should be required in order that 
the Court may be satisfied that the confession 
is true. Emperor v. Balai Ghose. 

31 Cr. L.J.667; 

124 I. C. 486 : 50 C. L. J. 518 : 

A. I. R. 1930 Cal. 141-. 

S. 24 — Scope of. 

S. 24, Evidence Act, would apply even if 
the person who is said to have made 
the confession was not an accused 

person at the time that he made the confes- 
sion. It is sufficient if the person ultimately 
comes to be an accused person with reference 
to the charge in respect of which he is said 
to have made the confession. Though the 
statements made by an approver may be given 
in evidence against him under Sub-section (2) 
of S. 339, Cr. P. C., it cannot be said that the 
operation of S. 24, Evidence Act, is altogether 
excluded. Ordinarily, the inducement that 
would appear on the surface would be the in- 
ducement of the pardon legally tendered and 
accepted under the provisions of Cr. P. C. But 
if it is shown in any case that there was some 
other influence simultaneously proceeding from 
any other authority which would invite the 
application of S. 24, then the confessional part 
of the statement would become inadmissible 
by virtue of the provisions of that section. A 
statement falling within clause (2) of S. 339, 
Cr. P. C., is removed from the operation of 
S. 24. Emperor vi Ciinna. 22 Cr. L. J. 68: 

59 1. C. 324 : 22 Bom. L. R. 1247. 

S. 24— Scope of— Use of word "appears” 

in S. 24, object of, staled. 

The Legislature used the word “appears” in 
S. 24, Evidence Act, to provide a safe-guard 
in the interests of accused persons. It connotes 
less positive proof. If it appears to the Court 
from the circumstances ' of a particular case 
that the confession has not been made volunta- 
rily, it must be rejected as irrelevant. Such 
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circumstances should be presumed to exist in 
cases where an accused person in Police 
custody makes a confession. The King v. 
Saw Min. 40 Cr. L. J. 691 : 

182 I. C. 705 ; 1939 Rang. 97 : 
12 R. Rang. 25 : A. I. R. 1939 Rang. 219. 

S. 24— Statement by witness — Making 

of coin. 

A statement made by a witness that the 
accused made a counterfeit coin in bis presence 
is not inadmissible in evidence under Ss. 24, 
25 or 26 as making of a coin is not a statement. 
Brij Nandan v. Emperor. 32 Cr. L. J. 1006 : 

133 I. C. 154 : 1. R. 1931 All. 602 : 

A. I. R. 1931 All. 9. 

S. 24— Statement in custody. 

Statement of approver while in Police custody 
which was subsequently discovered to be illegal 
— No threatening— Statement is admissible. 
Inder Pal v. Emperor. 37 Cr. L. J. 732 : 

162 I. C. 969 : 38 P. L. R. 1128 : 
8 R. L. 978 : A. I. R. 1936 Lah. 409. 


S. 24— Statement in police custody. 

A statement by an accused person, while he 
is in the custody of the Police, that the 
weapon with which the crime was committed 
is concealed in a particular place is admis- 
sible under S. 27, Evidence Act, but where 
it appears that at the time of making the 
statement the accused was under the influ- 
ence of the promise of a person in authority 
to save him from punishment, the statement 
must be excluded under S. 24, Evidence Act. 
In re ; Semalai Goundan, 26 Cr. L. J. 840 ; 

86 I. C. 664 : 21 L. W. 199 : 

A. I. R. 1925 Mad. 574. 


S. 24— Statements made by accused 

are confessions within meaning of S. 24. 

The statements made by the accused were 
‘confessions’ within the meaning of S. 24, 
Evidence Act. That the statements were 
made to a person in authority, as Captain 
Phillips, who represented the Army Clothing 
Department, spoke to the accused as one 
in authority and was the potential prosecutor 
in the case, and that the statements were 
made by an accused person, thougli not 
formally arrested, and that the statements 
were, therefore, inadmissible. To constitute 
a ‘confession’ under the Evidence Act, it is 
not necessary that the person confessing 
should make a full and explicit admission of 
his guilt, so clear as to leave no other 
hypothesis tenable. Smith v. Emperor. 

19 Cr. L. J. 189 ; 

43 I. C. 605 : A. 1. R. 1918 Mad. 111. 


Statement signed by accused — 

Statement containing allegation that it is not 
•coluntary, whether admissible in evidence. 


A statement of the accused though signed 
jy him cannot be taken to be a voluntary 
itatement when the same document contains 
in allegation (whether true or not) that the 
itatement is not voluntary. Emperor v. Tara 
Saih 11 Cr. L. I. 694 ; 

8 I. C. 653 : 37 Cal, 735. 
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subsistence or being un-able to give a satisfac- 
tory account of himself is not ” accused of an 
offence ” for the purposes of Chap. XIV of 
that Code or S. 25, Evidence Art. Such a 
person’s statements about himself are not inad- 
missible in evidence merely because they were 
made to the Police. Even an admission made 
to the Police by a person accused of an offence 
may be proved, provided it does not amount 
to a confession. Emperor v. Bttddhu. 

5 Cr. L. J. 434 : 
3 N. L. R. 51. 

S. 25— Admissibility. 

Evidence of Police Officer and of complainant 
as to pointing out of various places by accused 
is inadmissible. Turah v. Emperor. 

36 Cr. L. J. 166 : 
152 I. C. 473 : 1934 O. L. R. 875 : 
11 O. W. N. 1383 : 7 R. O. 235 : 

A. I. R. 1935 Oudh 1. 

S. 25- Admission before Police, ad- 
missibility of. 

An alleged admission made by the accused 
to the Police is inadmissible against the former 
under S. 25. Nga Tha Kua v. Emperor. 

17 Cr. L. J. 512 : 
36 I. C. 480 : A. I. R. 1917 L. Bur. 112. 

S. 25 — Admission by one of the accused 

not to be admitted against others— Evidence, 
improper admission of, in Jury trial. 

Where one of the accused laid a counter- 
information before the Police, containing an 
admission that all the accused were present 
at the occurrence, and the counter-information 
was admitted as evidence against the other 
accused persons : Held, that the evidence was 
properly admitted as against the accused who 
laid the information, for tliough it contained 
a statement made by him to a Police officer; 
it could not be regarded as a confession under 
S. 25, Evidence Act ; but that there was an 
improper admission of evidence as far as the 
other accused were concerned. Flazir AH v. 
Emperor. 11 Cr. L. J. 96 : 

5 I. C. 315. 

S. 25— Admission to Excise Subr 

Inspector. 

The admission of the accused to the Sub- 
Inspector (Excise Sub-Inspector) is inadmis- 
sible under S. 25, Evidence Act. Rajmal Oswal 
V. Emperor. 35 Cr. L. J. 1233 : 

150 I. C. 1144 ; 7 R. N. 51 (1) : 
A. I. R. 1934 Nag. 136. i 

S. 25 — Circumstantial evidence. ' 

In order to justify the inference of guilt, the 
prosecution must show that the inculpating 
facts are incompatible with the innocence of 
the accused and incapable of explanation upon 
any reasonable hypothesis than that of his 
guilt. Emperor v. Kangal Mali. 

15 Cr. L. J. 713 : 
261. C. 161 ; 41 Cal. 601: 
A. I. R. 1915 Cal. 256. 

S. 25 — Confession before choukidar. 

Confession to private individual in the pre- 
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seiice of chatilddar—Chaukidar not taking part 
in bringing about confession— Confession is 
admissible. Emperor v. Shankar. 


35 Cr. L. T. 894 • 

149I.C.69:110.W.N. 636: 

6 R. O. 514 : A. I. R. 1934 Oudh 222. 


— S. 25— Confession before village 

crowd. ® 

When confession is made to a large crowd of 
villagers, presence of a Policeman in the crowd 
will not make confession inadmissible. Ghunnai 
V. Emperor. 35 Cr. L. T. 448 : 

147 I. C. 630 : 1934 A. L. J. 143 : 

6 R. A. 530 : 3 A. W. R. 419 : 

A. I. R. 1934 All. 132. 

S. 25 — Confession in presence of 

Police. 

A confession made by an accused to a private 
person in the presence of the Folice is inadmis- 
sible in evidence against him. Chanan v. Em- 
peror. 14 Cr. L. J. 596 ; 

21 1. C. 468 : 37 P. W. R. 1913 Cr : 

320P. L. R. 1913. 

S. 25 —Confession made to Police 

Officer— Conversation repeated before Magistrate 
— Confessio7i, whether admissible in evidence. 

An incriminating statement made hy an 
accused person to a Police Officer cannot he 
proved against the accused even where such 
statement is on the face of it exculpatory. 
The medium by which it is sought to prove 
such a statement does not alter the matter. 
The question is “ to whom was the statement 
made ?” If the statement was made to a 
Police Officer, it is -inadmissible in e.vidence, 
and the rriere fact that the accused subsequent- 
ly says before a Magistrate, “ I told the Police 
Officer so and so’’ (giving the conversation 
that took place), without also adding, “ and 
that is true,” it does not render the statement 
admissible. Emperor ,y. Anandrao Gangaram 
Phanse. 26 Cr . L. J. 1478 ; 

89 I. C. 1046 : 27 Bom. L. R. 1034 : 

49 Bom. 642 : A. I. R. 1925 Bom. 529. 

S. 25 — Confession to chaukidar. - 

A confession to a chaukidar is not a confession 
to a Policeman within the meaning of S. 25. 
Ghunnai v. Emperor. 35 Cr. L. J. 448 ; 

147 1. C. 630 : 1934 A. L. J. 143 : 

6 R. A. 530 : 3 A . W. R. 419 : 

A. I. R. 1934 All. 132. 

S. 25 — Confession to Excise Sub- 

Inspector — Excise Officer under the Bihar and, 
Orissa Excise Act {II of 1915), whether Police 
Officer —Confession made to Excise Inspector 
with power to search and investigate — Admissi- 
bility of. 

An Excise Officer under the Bihar and Orissa 
Excise Act. is not a ‘ Police Officer’ within the 
meaning of S. 25. Radha Kishen Marwari v. 
Emperor. (S. B.) 34 Cr. L. J. 1 : 

140 I. C. 283 : 13 P. L. T. 627 : 

12 Pat. 46 : 1. R. 1932 Pat. 299 : 

A. I. R. 1932 Pat. 293. 
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Ss. 24, 25 —Confession in Police cus- 
tody — Magistrate on leave and outside jurisdiction 
— Accused ignorant of Magistrate's evidence— 
Value of evidence. 

Evidence is inadmissible to prove a con- 
fession made while an accused person is in 
Police custody, except in so far as any fact 
is discovered in consequence of the informa- 
tion so received from him. Very little value 
can be attached to such a confession when 
the fact that a Magistrate was present at 
the time the confession was made was not 
known to the accused, who was under the 
impression that he made the statement 
in the presence only of the Police and their 
friends. Faiz TJllah v. Emperor. 

15 Cr. L. J. 6 ; 

22 I. C. 150 : 38 P. L. R. 1914 : 

8 P. W. R. 1914 Cr. : 

A. I. R. 1914 Lah. 32. 

Ss. 24, 25 — Confession to Police— Con- 
fession made tinder pressure of Police, admissibi- 
Hty of. 

Where the pressure exercised by a Police 
Officer on an accused person is sufficient to 
furnish the latter with grounds which would 
appear to him reasonable for supposing that 
by making a confession he would gain an 
advantage or avoid an evil of a temporal 
nature, the confession would not only be 
weak in value, but would be wholly inad- 
missible under S. 24, Evidence Act. A 
confession made to the Police is totally 
inadmissible in evidence and cannot be 
referred to in order to explain away a 
discrepancy in«a*confession 'subsequently made 
to the Magistrate. Dip Singh Emperor.' 

27 Cr. L. J. 158 : 

91 I. C. 894 : A. I. R. 1926 All. 246. 

Ss. 24, 25 —Confession under induce- 
ment — Confession to zaildar in consequence of 
inducement, whether admissible. 

Where a person suspected of having commit- 
ted a murder made a confession to the 
zaildar, in consequence of the latter dropping 
a remark to the effect that his own brother 
had committed a murder but had got off on 
making a clean breast of the matter ; Held, 
that the zaildar, although not in charge of the 
investigation, .was a leading man holding a 
responsible post, and that this remark of his 
was a distinct inducement to the accused to 
, make a confession which rendered the confes- 
sion inadmissible in evidence, Karm Singh v. 
Emperor. 17 Cr. L. J. 226 ; 

34 I. C. 642 : 32 P. W. R. 1916 Cr. : 

26 P. R. 1916 Cr. : 153 P. L. R. 1916 : 

A. I. R. 1916 Lah. 216, 

Ss. 24, 25, 26, 27— Confession— Rele- 
vancy of — S. 27, whether controls S. 24. 

S. 27, Evidence Act, qualifies not only Ss. 26 
and 25 but also S, 24. Therefore when a con- 
fession as a whole is excluded, whether by 
reason of the provisions of S. 26 or S. 25 or 
S, 24, so much of the information given by the 
person making the confession when he was 
an accused and in custody as distinctly relates 
to a relevant fact thereby discovered becomes 
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admissible. Under S. 27, Evidence Act, so 
much of the -information as set the Police 
in motion and led to the “ discovery ” is 
admissible. Atniruddin v Emperor. 

19 Cr. L. J. 305 : 

44 I. C. 321 : 22 C. W, N. 213 : 

27 C. L. J. 148 : 45 Cal. 557 : 

A. I. R. 1918 Cal. 88. 

Ss. 24, 25, 26, 27 — Confession in cus- 
tody— Incriminating statements to Police Officers 
and Headman, admissibility of— Statement of 
one accused against another. 

Incriminating statements made to a Police 
Officer while in custody are inadmissible in 
evidence. Ss. 25 and 26, Evidence Act, pre- 
clude admission of a statement by one accused 
against another and also of a confirming 
statement by another accused in reply to 
questions put by Police Constables in the 
Headman’s presence. An incriminating, state- 
ment by an accused to a Headman, in 
consequence of the latter telling him it was 
better he spoke the truth because if the other 
side called witnesses, the truth against him 
would come out, is inadmissible under S. 24. 
Zeta V. Emperor. 18 Cr. L. J. 106 (b) : 

37 I. C. 314 ; A. I. R. 1917 L. Bur. 87. 

Ss. 24, 25j 26, 27 —Confession to Sub- 

Inspector of Police —Confession — Information 
received from accused, how far relevant. 

Where the statement made by an accused to 
the Sub-Inspector of Police was to the effect 
that he would point out the spot where he had 
committed the murder, and thereafter he 
conducted the Police to a spot where earth 
was found saturated with blood : Held, that 
so much of the Sub-Inspector’s evidence as 
related to the alleged confession by the accused 
that he committed the murder was not ad- 
missible in evidence. It was not the intention 
of the Legislature to allow the Police by an 
ingenious perversion of the provisions of S. 27, 
Evidence Act, to get rid of the safe-guards 
thrown round prisoners by Ss. 24, 25 and 
26 of the Act and the exception to the general 
rule must be very strictly confined within its 
legitimate limits. Tara Singh v. Emperor. 

16 Cr. L. J. 545 : 

29 I. C. 817 : 11 P. R. 1915 Cr. : 

A. I. R. 1915 Lah. 365. 

Ss. 24, 25, 26, 27, 28— Inducement, 

effect of — Confession— Admissibility — Confession 
to persons in authority induced by promise— Sub- 
sequent confession to Magistrate. 

During the course of an investigation into a 
charge "^of murder, a Police Sub-Inspector told 
certain zemindars to go and make the accused 
confess. In consequence of an inducement held 
out by the zemindars that they would save 
him from the consequence of his crime, the 
accused made a confession to them. Very 
soon afterwards the confession was repeated 
before a Second Class Magistrate i but it was 
retracted before the Committing Magistrate 
and in the Court of'Session. When confessing 
his guilt to the zemindars, the accused pro- 
duced certain ornaments which, he said, he had 
removed from the person of the deceased. 
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the powers of an Additional District Magis- 
trate, is a Police OlBcer for the purposes of 
S. 25, Evidence Act, and a confession made to 
him is inadmissible in-evidence. A confession 
made to a Police OfScer is inadmissible in 
evidence under S. 25, even if the Police 
Officer is invested with the powers of a Magis- 
trate. Jas Bahadur v. Emperor. 

31 Cr. L. J. 823 : 
125 I. C. 337 ; 8 Rang. 52 : 
A. I. R. 1930 Rang. 227. 

S. 25 — Confession to Police — One 

accused can prove on his own behalf a co-accused’s 
confession to a Police Officer. 

S. 25, Evidence Aet, only provides that a 
confession made to a Police Officer shall not be 
proved as against an accused person. It does 
not preclude one accused person from prov- 
ing, on his own behalf, a confession made to ' 
a Police Officer by another accused person 
tried jointly with him. Ebrahim v. Emperor. 

12 Cr. L. J. 79 : 

9 I. C. 449 : 4 Bur. L. T. 9. 

S. 25— Confession to Police— Test of 

admissibilily. 

The test for deciding whether a report by the 
accused at the Police Station that he had 
killed the deceased is or is not admissible 
is whether it supports any inference as to the 
guilt of the accused and is relied upon as such. 
Where the prosecution relies on it as an admis- 
sion of the very criminal act and for no other 
purpose, it is inadmissible. Godha Waryam v. 
Emperor. 35 Cr. L. J. 143 : 

146 I. C. 648 : 34 P. L. R. 1000 : 
6 R. L. 260 : A. I. R. 1933 Lah. 899. 

S. 25 — Confession to Police Patel — Berar 

Patels and Palwaris Law, 1900, S, 21, rules 
framed under, rr. 19, 21 — Police Patel, whether 
Police Officer. 

A Police Patel in Berar is a Police Officer 
within the meaning of S. 25, Evidence Act, and 
a confession made by "an accused person to a 
Police Patel is, therefore, inadmissible in evi- 
dence by virtue of the provisions of that 
section. Mechi v. Emperor. 

26 Cr. L. J. 1088 : 
88 I. C. 32 : A. I. R. 1925 Nag. 340. 

S. 25— Confession to Sub- Divisional 

Officer, admissibility of. 

A confession made to the Sub-Divisional Offi- 
cer is not inadmissible in evidence, Srikant 
Das V. Emperor. 35 Cr. L, J. 1217 : 

150 I, C. 991 : 7 R. P. 49 : 
A. I. R. 1934 Pat. 256. 

S. 25 — Confession to Village Head- 
man — Village Headman, whether Police Officer 
—Admissibility of. 

In Burma, a Village Headman is not a Police 
Officer, and confessions made to him are not 
excluded from proof by the provisions of S. 25, 
Evidence Act, but the weight to be attached 
to such confessions will depend on the circum- 
stances of each case and the part the Headman 
has taken in the elucidation of the crime. 
Nga Myin v. Emperor. 25 Cr. L. J. 924 : 

81 1. C. 540 : 3 Bur. L. J. 11 : 
2 Rang. 31 : A. I. R. 1924 Rang. 245. 
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S. 25— Confession under induce- 
ment— Jndwcenicnf of exemption from punish- 
ment, admissibility of. 

A confession by an accused person under an 
exhortation to speak truth implying an induce- 
ment that he will escape the penalties of law 
is inadmissible in evidence under S. 25, 
Evidence Act. Yeshodi v. Emperor. 

28 Cr. L.J. 186: 

99 I. C. 858 : 9 N. L.J. 194. 

A. I. R. 1927 Nag. 43. 

S. 25— Confession, what amounts to. 

Where first information is given by the accus- 
ed to a Police Officer and that information 
, admits his guilt, the information amounts to a 
confession within the meaning of S. 25, and it 
cannot be proved against the accused. Hamam 
Kisha V. Emperor. 36 Cr. L. J. 539 : 

154 I. C. 621 : 36 Bom. L. R, 1117 : 
59 Bom. 120 ; 7 R. B. 353 : 

A. I. R. 1935 Bom. 26. 

S. 25 — Confession, what is. 

In order that a statement made by a person 
to a Police Officer may amount to a confession 
within the meaning of S. 25, Evidence Act, it 
is not necessary that it should embody a direct 
or unequivocal admission of guilt; it is sufficient 
if taken with other circumstances, it suggests 
or warrants an inference as to his having 
committed an offence, Rangappa v. The 
Government of Mysore. 9 Cr. L.J. 315 : 

12 M. C. C. R. 59. 

S. 25— Confession, what is. 

The word ‘confession* in S. 25, ‘ Evidence Act, 
is not confined to actual admissions of guilt, 
but includes inculpatory statements from 
which inferences of guilt can reasonably be 
drawn or which suggest the guilt of a person 
making the statement. Pan Gang v. Emperor.' 

19 Cr. L. J. 42 : 
42 I. C. 1002 : A. I. R. 1917 L. Bur. 5. 

S. 25 — Confession, what is— Confession 

to Police— Admission as to ownership of properly. 

Not only statements which amount to a direct 
acknowledgment -of guilt are confessions but 
also inculpatory statements which although 
they fall short of being actual admissions of 
guilt, yet suggest an inference of guilt and 
from which an inference of guilt follows. 

• The factor determining whether a statement 
amounts to a confession or not is not the 
motive of the party making it' but the fact that 
it leads to inference of guilt. A confession 
made to a Police Officer is inadmissible in 
evidence. Mi Ein Tha v. Emperor. 

11 Cr. L. J.;153 (b) : 
4 I. C. 1028 : 5 L. B. R. 131- 

S. 25 -Effect of, 

I Excise Superintendent is a Police Officer; 
hence proof of an incriminating statement made 
to him by an accused person is absolutely 
barred by S. 25, Evidence Act. Venkatarama 
Chctly V. Emperor. 11 Cr. L. J. 77 : 

4 I. C. 898 ; U. B. R. 1907—09, HI, 

Excise P. 1- 
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mere fact of their being the principal residents 
of the village. Loung v. Emperor. 

18 Cr. L. J. 58 : 
37 I. C. 42 : 10 S. L. R. 140 : 
A. I. R. 1917 Sind 65. 

Ss. 24 to 26 — Accused person— Whal is. 

The words ‘ accused person’ in Ss. 24 to 26 
of the Evidence Act, should not be limited to 
a person against whom a formal complaint, 
charge or information has been laid. Ttie ex- 
pression includes any person who subsequently 
becomes accused ; provided that, at the time 
of making the statement, criminal proceedings 
were in prospect. Smith v. Emperor. 

19 Cr. L. J 189 • 
43 I. C. 605 ; A. I. R. 1918 Mad. 111! 

Ss. 24, 26— ‘ Person in authority’ — 

Confession before a Punchayat — Punchayat “a 
person in authority.'’ 

Quaere. — A Punchayat assuming an authority 
and leading the accused to believe that he has 
authority is “ a person in authority” within 
the meaning of S. 24, Evidence Act. Too res- 
tricted a meaning should not bn placed on the 
words “ a person in authority.” Wtiere a case 
depends upon circumstantial evidence, very 
little, if any, importance should be attached to 
an extra-judicial confession put forward to 
bolster up that circumstantial evidence. Nazir 
Jharudar v. Emperor. 2 Cr. L. J. 255 : 

9 C. W. N. 474. 

Ss. 24, 27 — Confession of accused, 

relevancy of. 

Statements made by an accused person, which 
are inadmissible under S. 24, Evidence Act, 
cannot be made admissible by S. 27, unless 
the person giving the information was accused 
of an offence and was in the custody of a Police 
Officer. Emperor v. Nga Aung Bn. 

17 Cr. L. J. 402 (b) : 
35 I. C. 962.; U. B. R. 1916 II. 114 : 

A. I. R. 1916 U. Bur. 1. 

Ss. 24, 27 — ‘Inducement by person in 

authority.’ — Confession under inducement lead- 
ing to discovery of facts, admissibility of— Induce- 
ment by third person sent by Police Officer, effect 
of. 

S. 27, Evidence Act, qualifies S.-24, as well as 
Ss. 25 and 26 of the Act and a confession which 
leads to the discovery of facts in consequence 
of the information given is admissible in evi- 
dence even though it was made under induce- 
ment or to a Police Officer. A' confession 
made under inducement by a person sent by a 
Sub-Inspector, is a confession made under an 
inducement proceeding from a person in 
authority and is, therefore, irrelevant. Bulaqi 
V. Emperor. 29 Cr. L. J. 1019 . 

112 I. C. 347 : 9 Lah. 671 : 
A. I. R. 1928 Lah. 476. 

Ss. 24, 27 — Information under police 

threat— Admissibility of. 

The fact that a Police officer got by means 
of a threat an information from a prisoner 
as to a circumstance incriminating the latter. 
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docs not render that information inadmis- 
sible in evidence. Emperor v. Tilak. 

17 Cr. L. J. 33 ; 

32 I. C. 321 : 2 O. L.'J. 468 : 

A. I. R. 1916 Oudh 86. 

: — Ss. 24, 27, 114 — Confession, nature of 
— Burden of proving that confession zvas voluntary 
— Duty of Court to consider all circumstances— 
Evidence of relations of co-accused, value of— 
Confession leading to discovery of articles, ad- 
missibility of. 

Before the Court can take a confession into 
consideration, it must be satisfied that the 
confession was not caused by any inducement, 
threat or promise proceeding from any person 
in authority, and though strictly speaking it is 
for the accused to show some ground for the 
belief, or at any rate suspicion that pressure 
had been emploj’ed or inducement given, in 
practice, it is impossible for an accused person 
to produce evidence of this nature and Courts 
are bound to form their view from a con- 
sideration of all the surrounding circum- 
stances. A confession, leading to discovery 
of articles is, however, admissible under S. 27, 
Evidence Act. Where several persons are 
suspected of a crime and the relatives of 
some of them try to implicate the other, 
who is a stranger to them, they must 
naturally be suspected of bias and it is 
unsafe to rely on their uncorroborated 
testimony. Emperor v. Panjal. 

31 Cr. L. J. 775 : 

125 I. C. 202 : A. I. R. 1929 Sind 245. 

Ss. 24 and 28 — Confession to Police — 

Confession under influence of promise— Admissi- 
bility-Influence zvorn off by time — Admissibility. 

Where the confession is made while the 
accused is strongly influenced by the promise 
made to him by the Police Officer that if 
he spoke the truth he would escape punishment, 
under S. 24, Evidence Act, the confession 
is inadmissible in evidence, t^ut where, 
however, the effect of the promise had worn 
off by the time that the confession was 
made, then under S. 28, Evidence Act, the 
confession is admissible. Sit Ro Saw v. 
Emperor. 37 Cr. L. J. 1137 : 

165 I. C. 319 : 9 R. Rang. 204 : 

A. I. R. 1936 Rang. 455. 

Ss. 24, 29— Person in authority — 

Confession — Offer, inducement or deception. 

The accused made a confession of his guilt 
to the Medical Officer of his Regiment, who 
told the accused, when he was under his 
treatment in the hospital, that it would 
be better for him to tell the truth as to 
how he came about certain wounds : Held, 
that the Medical Officer was not a person 
in authority in respect of any proceedings 
which might be contemplated or taken 
against the accused who made the confession 
to him ; and that all that he represented 
to the accused was that on medical 
grounds it would be for the accused’s 
benefit if he told the truth as to how he 
came by the wound. The accused made 
their confession of guilt to the Commission- 
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usual and more comprehensive meaning, and 
the expression as used in S. 25 includes the 
Police Onicers of Native States as well as 
those of British India. A confession made to 
a Police Ofiieer in H. H. Nizam’s Dominions 
is not, therefore, admissible in evidence 
under S. 25, S. 25 is enacted to guard 
prisoners, accused of offences, against unfair 
practices on the part of the Police. Saliim v. 
Emperor. 19 Cr. L. J. 79 ; 

43 I. C. Ill : 14 N. R. 192 : 
A. I. R. 1917 Nag. 81. 

S. 25 — Police Officer, 

Village Chaukidar in U. P. is a Police Officer. 
Emperor v. Pancham. 34 Cr. L. J. 653 : 

143 I. C. 846 : 10 O. W. N. 348 i 
8 Luck. 410 : 1. R. 1933 Oudh 208. 

A. I. R. 1933 Oudh 192. 


S. 25 — “ Police Officer, ” definition of — 

Police Patel in Bcrar, xohr.thcr Police Officer. 

The term Police Officer ” in S. 25 and 
the connected sections of the Evidence Act 
should be understood not in any strict 
technical sense but according to its more 
comprehensive and popular sense. But the 
term can be extended beyond the definition 
in S. 1, Police Act, to cover only those 
persons who, like Police Officers coming 
within that definition, are not much more 
interested in obtaining convictions than any 
member of the community is, that they 
might possibly resort to improper means for 
doing so. A Police Patel in Berar is not a 
Police Officer within the meaning of S. 25. 
Emperor v, Alda. 28 Cr. L. T. 471 : 

101 1. C. 599: 23 N. L. R. 23 
A. I. R. 1927 Nag. 222, 

S, 25— Police Officer— Scope of—Ahhari 

Oficer exercising powers of Police Officer, whether 
Police Officer— Confession to such officer, admis- 
sibility of. 

An Abkari Officer, who, in the conduct of 
investigation of an offence punishable under 
the Bombay Abkari Act, exercises tlie power.s 
conferred by the Cr. P. C., upon an officer 
in charge of a Police Station for the in- 
vestigation of a cognizable offence is a Police 
Officer within the meaning of S. 25, Evidence 
Act. The term “ Police Offieei; ” in S. 25, 
Evidence Act, should not be read in any 
strict technical sense but includes an officer 
vested with the powers of the Police by law. 
Nanoo Sheikh Ahmad v. Emperor. 

28 Cr. L. J. 122 : 

99 I. C. 330 : 28 Bom. L. R. 1196 ; 

51 Bom. 78 : A. I. R, 1927 Bom. 4. 


S. 25 — Police Officer 

A village mukhia is 


.. „ not 

for the purpose of S. 25. 
Emperor. 

155 I. C. 119 


-Village Mukhia. 

a Police Officer 
Ram Charan v. 

36 Cr. L, I. 636 
1935 A. L. j. 478 
1935 A. W. R. 388 ; 7 R. A. 894 
A. I. R. 1935 All. 549. 


S. 25— Political Muharrir of Oghi, if 

Police Officer. s » j 

The Political Muharrir of Oghi occupies the 
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position of a Police Officer. Abdul Hamid v. 
Emperor. 34 Cr. L. J. 804 • 

144 I. C. 160 : 1. R. 1933 Pesh. 34 
, A. 1. R. 1933 Pesh. 38, 

S. 25 — Scope of— Bombay Abkari Act 

{II of 1923), Ss. 2, 37 — Opium Ael {I of 1878), 
S. 15— Excise peon, powers of — Confession to 
Excise peon, admissibility of. 

The prohibition of S. 25, Evidence Act, extends 
to incriminating statements made by persons 
accused of an offence under the Abkari or 
Opium Act to Excise peons who are engaged 
at the time in the investigation of the 
offence under the orders . of an Abkari 
Inspector. Emperor v. Dinshaw Ourselji. 

30Cr. L.J.783 : 
11 I. C. 331 : 31 Bom. L. R. 49 : 
I. R. 1929 Bom. 379 : A. I. R. 1929 Bom. 70, 

S. 25 —Scope of — Evidence Act (/ of 

1872), S. 25 -Accused's statement recorded by 
Police can be proved by oral evidence if not 
amounting to confession. 

S. 25, Evidence Act, excludes only “confession” 
made by persons accused of an offence. 
Therefore, an admission made by an accused 
person to a Police Officer may be proved 
if it does not amount to a confession; that 
is, if it is not a statement amounting in 
• any sense ’ to an admission of guilt, 
though it may tell against the accused 
otherwise. Ganpati v. Emperor, 

12Cr.L.J.60; 
8 I. C. 1181 : 6 N. L. R. 180. 


S. 25— Scope of—Murder-Accused in- 
dicating spot where body buried, effect of. 


S. 25 lays down that a confession to a Police 
Officer shall not be used as against the person 
making it, it does not say that such a confes- 
sion shall be inadmissible for all purposes. 
Such a confession may be used for the purpose 
of arriving at a conclusion whether a subse- 
quent judicial confession should be believed 
or not. Where in the case of a murder a 
person gives information which leads to the 
recovery of the dead body, that fact alone 
would not be sufficient to connect him with 
the murder. Gulab v. Emperor. 

25 Cr. L. J. 5 : 
75 I. C. 693 : 6 L. L. J. 54 : 

ATT? 1071 T.ah. 315. 


S. 25— Scope of— Provisions of section 

should not be applied to Excise Officers— Confes- 
sion by accused to Excise Officer, if admissible 
against hirh. 

As S. 25, Evidence Act, refers only to a 
Police Officer, a Court should not extena it to 
other classes of officers merely on f iu- 

similarity of function especially in view or 
fact* that the Evidence Act was 
a time when the methods of the Police w 
much more open to attack than they 
The restrictive provisions of S. 25 
therefore, be applied to Excise Officers. _ a 
confession made by an accused to an Excise 
Officer is, therefore, admissible in evidence 
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There is no rule of law whieh compels a Court 
to raise an inference of improper inducement 
from the mere fact that a confession is 
retracted. Parlap Singh v. Emperor. \ 

27 Cr. L. J. 514 : 

93 I. C. 978 : 2 Lab. Cas. 72 : 

6 Lab. 415 : 7 L. L. J. 482 : 

A. I. R. 1925 Lab. 605 (2). 

— Ss. 24, 30, 114 (b) — Confession— Con- j 

viction on relracied confession, legality of. \ 

There is nothing in law to prevent a Court I 
from convicting a person upon a confession ! 
which has been subsequently retracted pro- 
vided that the Court is convinced that the 
statement is voluntary and true. Where the con- 
fession is made by a person who is stii juris 
before a Magistrate, in an atmosphere un- 
tainted by the influence of the Police or 
by any other influence and there are no 
suspicious features about it, there is no ! 
reason why the statement should not be 
accepted. Where two such confessions are 
made by two different persons and both of 
them are self-incriminatory and each of them 
affects the other co-accused, this is an impor- 
tant circumstance which may be and ought 
to be taken into consideration at the trial. 
Khubart v. Emperor. 31 Cr. L. J. 26 : 

120 I. C. 257 : A. I. R. 1930 AH. 29. ; 

Ss. 24, 30, 133— Relevancy — Confes- | 

sion not relevant against the maker, whether relc- ■ 
vant against a co-accused— Statement— Confession , 
— Accomplice, j 

A house was broken into at night and certain j 
property stolen. During the police investiga- 
tion, one K stated that he and U had 
committed the burglary. On search, some 
stolen property was recovered from U’s posses- 
sion, V alone was sent up for trial and K 
appeared as a witness for the prosecution. K 
in his evidence gave tlic same story impli- 
cating himself and U, on this, the Magistrate 
tansferred K from the witness-box to the 
dock and trying them jointly convicted both 
of them. It was found on appeal that K's 
statement, which amounted to a confession, 
had been induced in one of the manners speci- 
fled in S. 24, Evidence Act ; Held, that as 
K’s confession could not be used against 
himself, as being irrelevant under S. 24, 
Evidence Act, it could not be taken into con- 
sideration against U, a co-accused. Emperor 
v. XJmda. 12 Cr. L. J. 267 ; 

10 I. C. 340 : 9 P. R. 1911 Cr. : 

166 P. L. R. 1911 : 

22 P. W. R. 1911 Cr. 

Ss. 24, 114— Confession with hope of 

pardon— Bclraclion of confession— Admissibility 
of such confession— Retracted confession as corro- 
boration of approver’s statement. 

When a confession has not been caused by 
an inducement or promise held out by one 
in . authority, it does not become inadmis- 
sible evidence simply because there was a 
race for pardon in the case and the confes- 
sion was made with a hope to get pardon. 

A retracted confesssion of the accused may be 
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ample corroboration of an approver’s statement 
against him; Rahmat v. Emperor. 

30 Cr. L.J.49 : 
113 I. C. 65:11L. L.J. 5: 
I. R. 1929 Lab. 134. 

S. 25. 

Abkari Officer, if Police Officer. 

Acceptance in part. 

Accused, meaning of. 

Admissibility. 

Admission. 

Circumstantial evidence. 

Confession. 

Effect of. 

Excise Officer. 

Excise Sub-Inspeetor. 

Incriminating confession. 

Incriminating statements. 

Police Officer. 

Political Muharrir of Oghi, if Police 

Officer. 

Scope of. 

Statement. 

Ten house-gaung. 

Village Chaukidar. 

S. 25. 

,>Scc also {i) Confession. 

(n) Cr. P. C., 180S, S. 537. 

(Hi) Criminal trial. 

(iv) Evidence Act, 1872, S. 10. 
(v) Penal Code, I860, S. 99. 

S. 25 — Abkari Officer, if Police Officer — 

Abkari Officer investigating offence against Bom- 
bay Abkari Act (V of 1898), whether a -Police 
Officer toithin S. 25. 

An Abkari Officer investigating an offence 
against the Bombay Abkari Act in exercise 
of the powers conferred upon him in Chap. IX 
of the Act, is a Police Officer within the 
scope of S. 25, Evidence Act. Bachoo Kandero 
V. Emperor. (F. B.) 39 Cr. L. J. 239 : 

172 I. C. 968 : 10 R. S. 188 : 
32 S. L. R. 185 : A. I. R. 1938 Sind 1. 

S. 25 — Acceptance in part. 

Statement containing admission to be con- 
sidered as a whole. Emperor v. Nga San Win. 

35 Cr. L-J. 248 ; 
147 I. C. 60 : 6 R. Rang. 140 ; 
A. I. R. 1933 Rang. 326. 

S. 25 — Acceptance in part. 

There is no infallible rule of practice that the 
Court cannot accept only the inculpatory 
element, while rejecting the exculpatory ele- 
ment as inherently incredible. Abdul Hamid 
y. Emperor. 34 Cr.L . J. 804 : 

144 I. C. 160 : I. R. 1933 Pesh. 34 : 

A. I. R. 1933 Pesh. 38. 

S. 25 — ‘ Accused,' meaning of— Admis- 
sion to Police by a person not accused of an 
offence, admissibility of— Criminal Procedure 
Code, S. 109 and Chap. XIV— A person agonist 
whom proceedings are taken under S, 109 is not 
“ accused of an offence.” 

A person proceeded against under S. 109, 
Cr. P. C., for being without ostensible means of 
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Act, a Police Officer, and an admission made 
to him, and not in the presenee of a Magis- 
trate, by an accused person eannot be proved 
against the latter. Khwaja Hassan v. Em- 
peror. 24 Cr. L. J. 136 : 

71 I. C. 360. 

Ss. 25, 26 — Statement under Police 

custody — Slatement by accused in presence of 
Excise Officers, admissibility of — Police present 
in same house, effect of. 

A statement made by an accused person, 
arrested on a charge of unlawful possession 
of opium, to Excise Officers in a room of 
a house in a different part of which two 
Police servants, who had accompanied the 
Excise Officers and assisted in the arrest, 
were present, should, for the purposes of S. 26, 
Evidence Act, be regarded as made while in 
Police custody and is, therefore, inadmissible 
in evidence. Muhammad Ibrahim v Emperor. 

18 Cr. L. J. 609 : 
39 I. C. 977 : 21 C. W. N. 694 : 
A. I. R. 1918 Cal. 588. 

Ss. 25, 27— First information admit- 
ting guilt, admissibility of — Portions giving nar- 
rative of events prior to occurrence, if admissible. 

A first information of murder was lodged at 
the Police Station by the accused himself on 
the morning following the murder and in it, 
after stating the narrative of events prior to 
the night of occurrence, he confessed that he 
had committed the offence : Held, that 
although by reason of the provisions of S. 25, 
Evidence Act, the first information was not 
admissible in its entirety, yet, in so far as it 
spoke of events prior to the night of occur- 
rence, it was admissible in evidence if and 
when proved. If and when certain facts arc 
deposed to as discovered in consequence of in- 
formation received from the accused when in 
custody of Police, so much of the information 
as relates distinctly to the fact or facts, thereby 
discovered will become admissible. Superin- 
tendent and Remembrancer of Legal Affairs, 
Bengal v. Lalil Mohan Singka Roy. 

22 Cr. L. J. 562 : 

62 1. C. 578 ; 25 C. W. N. 788 ; 

A. I. R. 1921 Cal. 111. 

-Ss. 25, 27, 28— Statement to Police 

leading to discovery of fact deposed —Defence, 
right of, to insist upon production and proof of 
record — Confession, admissibility of — Part of 
concession disbelieved, effect of. 

Accused went to a Police Station and made 
the report: *' I have killed my wife and her 
corpse^ is lying in m 3 ' house,” in consequence 
of which the Police, proceeding to his house 
discovered the corpse of his wife in an inner 
room of the house : Held, that under S, 24, 
Evidence Act, the officer who had taken down 
the statement of the accused was entitled to 
depose that the accused came to him at the 
time and place stated and said ; “ I have 

killed m 3 ’ wife and her corpse is lying in m 3 ’, 
house,” and that in consequence of that state- 
ment, the woman’s' corpse was discovered as 
indicated b 3 ’ the accused ; but that when this 
had been deposed 63 ’ the prosecution, the 


defence were entitled to require the produc. 
tion of the record made at the Police Station 
and to insist upon proof of the whole of that 
record. Where there is no evidence of offence 
except a confession, the confession must be 
taken as a whole. The Court cannot select 
from the only evidence which it is proceed’ 
ing to act upon, in order to find the crime 
established as a fact at all, portions which it 
rejects as untrue and treat the balance which 
remains as truthful evidence. Surendra Nath 
Mukefii V. Emperor. 19 Cr. L. J. 935 • 

47 1. C. 659:16 A. L.J.478 ’: 

- A. I. R. 1918 All. 160. 

Ss. 25, 27, 3Q —Statement to Police, 

value of conviction. 

In a case of dacoity, a statement made by an 
accused to a Police Officer, at the time of the 
search of his house, that property would be 
found in the possession of his co-accused, is not 
admissible in evidence against the accused 
making the statement nor is it admissible 
against his co-accused as proving their partici- 
pation in the dacoity. A statement made by 
an accused to a Police Officer if it does not 
amount to a confession may, nevertheless, be 
used against him and more particularly if the 
statement turns out to be false in the light of 
the other evidence in the case. Ramhit v. 
Emperor. 23 Cr. L. J. 193 ; 

651. C. 849: 20 A. L.J. 118: 

A. I. R. 1922 All. 24. 


— — Ss. 25, 30— Confession against co- 
accused— iStafement made by accused exculpating 
himself, whether confession, 

A confession made before a case comes up for 
trial but withdrawn at the time of the trial, 
would still be admissible against the other 
accused under S. 30. For the purpose of seeing 
whether statements made by an accused ate 
confessions or not, it is essential, first of all, to 
consider the nature of the offence with which 
the accused has been charged or is likely to be 
charged, and secondly, the whole of the state- 
ments must be read for the purpose of seeing' 
whether in the opinion of the Court they are 
confessions or not. Statements made by an 
accused which are consistent with an attempt 
on his part to exculpate himself from the 
charge which has been or which is likely to be 
made against him cannot be regarded as 
confessions. Ah Foong Chinaman v. Emperor. 

20 Cr. L.J. 24: 

, ' 48 I. C. 504 : 22 C. W. N. 834 : 

28 C. L. J. 105 : 46 Cal. 411: 

A. I. R. 1919 Cal. 696. 


Ss. 25, 33-Confession to Police 

Offieer — Sialemenls made by accused m order to 
exculpate himself — Test of admissibility- 

S. 25, Evidence Act, does not say, 
statements made to the Police are inadmissible 
but it excludes only confessions made to them ; 
there being a distinction between mere admis- 
sions and confessions which are statements either 
directly admitting the guilt of the accused or 
statements which suggest the inference that he 
committed the crime with which he is charged. 
Further, the general rule is subject to that 
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S. 25 — Confession to Honorary 

Magistrate— Con/ession made to officer taking 
part in investigation. 

A confession not reduced to writing, made to 
an^ Honorary Magistrate, who was also a 
sai'War, while he w’as taking part in an investi- 
gation, in the absence of the Police and'subse- 
quently repeated before him and a Police 
Officer, is 'admissible in evidence. Wadhawa 
Singh V. Emperor. 25 Cr. L. ]. 259 : 

76 I. C. 819 : A. I. R. 1923 Lah. 389. 

S. 25 — Confession to Kotwar — 
Kotwar in Central Provinces, whether Police 
Officer — Admissibility of. 

Kotwar or village watchman in the Central 
Provinces is not a Police Officer within the 
meaning of S. 25, Evidence Act. A confession 
of guilt made to him by an accused person is,' 
therefore, admissible in evidence. Bhagioatdin 
V. Emperor. 21 Cr. L. J. 568 : 

57 1. C. 88 ; A. I. R. 1920 Nag. 167. 

^ — S. 25 — Confession to Kotwar — Kotwar 

whether Police Ofjiccr — Confession made to 
Kotwar, admissibility of. 

A Kotwar in the Central Provinces is not a 
Police Officer. Therefore, a confession made 
to him by an accused is not excluded from 
evidence under S. 25, Evidence Act. Sukhioaria 
Chamarin v. Emperor. 25 Cr. L. J. 147 : 

76 I. C. 291 : A. I. R. 1924 Nag. 29. 

S. 25 — Confession to Police— .<4d- 

missibility of. 

If after committing a murder the murderer 
proceeds straight to the Police Station and 
there makes a confessional statement, which is 
recorded as the First Information Report, the 
statement is inadmissible in evidence as being 
a confession made to the Police. Ntir 
Muhammad v. Emperor. 26 Cr. L. J. 1492 : 

90 1. C. 148. 

S. 25 — Confession to Police — Admissi- 
bility of. 

In a trial in respect of an offence under S. 395, 
Penal Code, the Investigating Police Officer was 
allowed to depose that one of the accused 
pointed out to him the route taken bj’ him 
and his comrades in going to the place where 
the alleged dacoity was committed and also 
the place where they divided the booty and 
where they had first met : Held, that these 
were confessional statements and having been 
made to a Police Officer were inadmissible in 
evidence. Sheikh Abdul v. Emperor. 

26 Cr. L. J. 606 : 
85 I. C. 830 : A. I. R. 1925 Cal. 887. 

S. 25 — Confession to Police, admissi- 
bility of, to prove ownership of property. 

A confession made to the Police by an accused 
person is admissible to prove the ownership of 
property in respect of which he is accused. 
Ganpat v. Bani, 21 Cr. L. J. 414 : 

56 I. C. 62 : A. I. R. 1920 Nag. 219. 

— S. 25 — Confession to. Police— Explana- 

tory statement not amounting to admission of 
guilt, admissibility of. 
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After a fight, in which death was caused, several 
accused drove certain cattle belonging to the 
deceased to the pound. Two of them made 
a statement to a Sub-Inspector of Police that 
they were in the fight and that the deceased 
had attempted to interfere with the seizure of 
the cattle : Held, that the statement did not 
amount to a confession inasmuch as it was 
only an explanatory statement of the circum- 
stances under which the cattle had been 
seized and was not an admission of guilt but 
rather in the nature of a complaint against the 
deceased and was, therefore, not inadmissible in 
evidence. Jalal v. Emperor. 

25 Cr. L. J. 811 : 

81 1. C. 347 : A. I. R. 1923 Lah. 232. 

S. 25— Confession to Police — Inadmis- 
sible even against co-accused. 

Under S. 25, Evidence Act, the confession 
made to a Police Officer by an accused person 
is inadmissible against him, and it is a fortiori 
inadmissible against another person who may 
be implieated by it. Emperor v. Hari Singh. 

11 Cr. L. J. 690 : 

8 I. C. 622 : 12 Bom. L. R. 899. 

S. 25 — Confession to Police Officer — 

Admission amounting to confession — Admissi- 
bility. 

A was convieted on the evidence of two Excise 
Sub-Inspectors, who stated that he offered 
them Rs. 10 per ball of opium as a bribe to 
let him land unmolested a large quantity of 
illicit opium from the steamer Katoria. These 
Excise Officers had been also enrolled as Police 
Officers : Held, that the alleged offer by the 
accused amounted to an admission that he 
had a large quantity of contraband opium in 
his possession and, being an admission of an 
offence under Ihe Opium Act, amounted to a 
confession and was thus inadmissible under 
S. 25, Evidence Act. A confession made to 
a Police Officer by a person when he is not 
accused of any offence is inadmissible in evi- 
dence against him when' he is accused of an 
offence. San Paw Aung v. Emperor. 

13 Cr. L. J. 465 : 

15 I. C. 305 : 5 Bur. L. T. 92. 

S. 25 -Confession to Police Officer before 

commencement of investigation or after it is inad- 
missible. 


S. 25, Evidence Act, enacts that no confession 
made to a Police Officer shall be proved as 
a"ainst a person accused of any offence. The 
section itself makes no distinction between a 
confession made before investigation and a 

confession made after investigation. It is a 

confession to a Police Officer made at any 

time which is inadmissible. Hussaina v. Em- 

peror. J' ' 

163 I. C. 80 : 38 P. L. R. 682 : 

8 R. L. 994 : A. I. R. 1936 Lah. 380. 


S. 25 — Confession to Police Officer— 

Confession made to Police Officer who is also 
Magistrate, admissibility of. 

An Assistant Superintendent of Pakokku Hill 
Tracts who is invested with the duties of a 
District Superintendent of Police and also with 
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from the lock-up to the dispensary. At the 
dispensar}', the Policemen waited [outside on 
the verandah while the accused was inside 
undergoing examination at the hands of the 
doctor, and during the few minutes tliat he 
was with the latter, he made a confession : Held, 
that the confession was inadmissible in evi- 
dence under S. 26, Evidence Act, inasmuch as 
the accused remained in the custody of the 
Policemen while he was undergoing the exami- 
nation. Emperor v. Mallango-mda Parvatgowda. 

18 Cr. L. J. 981 : 
42 I. C. 597 : 19 Bom. L. R. 683 : 
42 Bom. 1 : A. I. R. 1917 Bom. 130. 

S. 26 — Confession recorded by 

Magistrate. 

The word “ Magistrate ” in S. 26, Evidence 
Act, includes Magistrates in Native States and 
a confession recorded by a Magistrate outside 
Brisish India in the manner prescribed by 
Cr. P. C. is admissible in evidence certainly 
under S. 80, Evidence Act, and probably under 
S. 74 of the Act. A confession recorded by a 
Magistrate, according to the provisions of Cr.P.C., 
does not become inadmissible in evidence 
merely because it is recorded in contravention 
of instructions in a Criminal Circular. Such 
a confession if proved against the person 
making it may also be taken into considera- 
tion under S. 30, Evidence Act, against others 
who are being tried jointly for the same 
offence. The confessions of a number of 
accused must be taken into consideration in 
deciding whether their story is in the main 
true. Govinda v. Emperor, 

23 Cr. L. J. 673 : 
69 r. C. 257 : 17 N. L. R. 113 ; 
A. I. R. 1921 Nag. 39. 

S. 26 — Confession to a Dafadar — 

Confession bij accused after his arrest that he had 
agreed lo commit theft with another —Admissi- 
bility. 

A confession by the accused that he had 
agreed to commit theft, made to a Dafadar 
after his arrest, is inadmissible under S. 26, 
Evidence Act. Kara Kandu v. Emperor. 

41 Cr. L. J. 777 : 
189 I. .C. 641 ; 21 P. L. T. 171 : 
6 B. R. 842 ; 13 R. P. 137 : 
A. I. R. 1940 Pat. 410. 

S. 26 — Confession to Magistrate in 

Police OflScer’s presence— Admissibility of. 

Where an accused person made a confession 
to a Deputy Magistrate Avho was on leave, in 
the presence of a Sub-Inspector and a con- 
stable who had the accused under arrest at 
the time and no record of the statement was 
made under S. 149, Cr. P. C. : Held, that the 
confession was inadmissible in evidence, Nathu 
V. Emperor. 30 Cr. L-. J. 867 ; 

118 I. C. 46 : I. R. 1929 All. 814 ; 

A. I. R. 1929 All. 855. 

— S. 26 — Custody. 

The word ‘ custody ’ in S. 26, though not 
defined, implies that there must be some limi- 
tation imposed upon the liberty of the 
eonfessor and that the limitation - must be 
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imposed either directly or Indirectly by 
the Police. Pharho vf Emperor, - 

34Cr.L.J.'147: 
141 I. C. 392 (2) : 26S. L.R.302 : 

I. R. 1933 Sind 49 ; 
A. I. R. 1932 Sind 201, 

S. 26— Custody. 

To exclude an extra-judicial confession under 
S. 26, it is not necessary to prove formal 
arrest and the true criterion is whether the 
accused is free to depart where he likes or not. 
If he is not free, he is in custody. Harcon 
V, Emperor. 34 Cr. L. J. 129 ; 

l4l I. C. 215 : 26 S. L. R. 1 : 
I, R. 1933 Sind 33 (2) : 
A. I. R, 1932 Sind 149, 


S. 26— Custody, what is — Accused in 

custody of Police Officer, who leaving her in 
temporary custody of private individual— Con- 
fession to private individual in absence of Police 
Officer— Confession, admissibility. 

When once an accused is arrested by a Police 
Officer and is in his custody, the mere fact 
that for some-purpose or other he happens to 
be temporarHj' absent, and during his temporary 
absence, leaves the accused in charge of a 
private individual, docs not terminate his 
custody — the accused shall be deemed to be 
still in Police custody and a confession made 
by the accused to such a private individual is 
inadmissible under S. 26, Evidence Act. 
Emperor v. Jagia. 39 Cr. L. J. 428 : 

174.1. C. 524 : 19 P. L. T. 268 : 

10 R. P. 531 : 

4 B. R. 451 ; 17 Pat. 369 : 

A. I. R. 1938 Pat. 308. 

S. 26— Duty of Magistrate. 

Whenever a Magistrate receives a confession 
from an accused in custody, he must be satisfi- 
ed of its voluntary character. In re : Kishna 
Jucr. - 36 Cr. L. J. 1107 : 

157 I. C. 297 : 1935 M. W. N, 82 ; 

8 R. M. 137 : A. I. R. 1935 Mad. 479. 

S. 26— Extra-judicial confession. 


Where the mas/n'r witnesses admit that the 
Police Officer had handed over the accused to 
their custody with instructions that they 
should not be allowed to escape and that they 
should ascertain extra-judicial confessions 
.which made by the accused to the masAirs are 
not admissible In evidence. Haroon v. Emp^or. 

34 Cr. L. J. 129 : 

141 1. C. 215 : 26 S. L. R. 1 : 

I. B. 1933 Sind 33 (2) : 

A. I. R. 1933 Sind 149. 


S. 26— Extra-judicial confession in 

custody to chaukidar. 


Extra-judicial confession while in custody of 
village chaukidar is inadmissiWe. Emperor 
V. Pancham. ' J* 

143 1. C. 846 : 10 O. W. N. 348 
8 Luck. 410 : 1- R- 1933 Oudh 208 
A. I. R. 1933 Oudh 192. 
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— -S. 25— Excise Officer, if Police officer. 

An Excise Officer under the Bengal Excise Act 
is not a Police Officer within the meaning of 
S. 25, Evidence Act. Tura Sardar v. Emperor, 

32 Cr. L. J. 231 ; 
129 I. C. 101 : 52 C. L. J. 177 : 
I. R. 1931 Cal. 117 ; A. I. R. 1930 Cal. 710. 

^S. 25 — Excise Officer, if Police Officer. 

An Excise Officer, who, in the conduct of 
investigation of an offence against the Excise, 
exercises the powers conferred by the Cr. P. C., 
upon an officer in charge of a Police Station 
for the investigation of a cognizable offence 
is a Police Officer within the meaning of S. 25. 
Aviin Shari ff v. Emperor. (F. B.) 

35 Cr. L, J. 1071 : 
150 I. C. 561 (2) : 38 C. W. N. 930 : 
59 C. L. J. 555 ; 61 Cal. 607 ; 
7 R. C. 9 : A. I. R. 1934 Cal. 580. 

S. 25 — Excise Officer, if Police Officer — 

Confession made to Excise Officer, whether 
admissible. 

An Excise Officer is not a Police Officer within 
the meaning of S. 25, Evidence Act. An incri- 
minating statement made by an accused person 
to such an officer is, therefore, not inadmissible 
in evidence. Emperor v. Btidho. 

28 Cr. L. J. 162 : 
99 I. C. 594 : A. I. R. 1927 Sind 112. 

S, 25 — Excise Officer, if Police Officer — 

Confession to Excise Officer, admissibility of. 

An Excise Inspector is not a Police Officer, 
and, therefore, a confession made to him is 
admissible in evidence against the accused. 
Emperor v. Wazir Singh. 19 Cr. L. J. 364 ; 

44 I. C. 588 : 3 P. R. 1918 Cr. : 
A. I. R. 1918 Lah. 372. 

S. 25 — Excise Officer, if Police Officer. 

Excise Officers cannot be said to be Police 
Officers, so that a confession made to an Excise 
Officer is not inadmissible in evidence under 
S. 25, Evidence Act. Ah Faong Chinaman v. 
Emperor. 20 Cr. L. J. 24 : 

48 I. C. 504 : 22 C. W. N. 834 : 
28 C. L. J. 105 : 46 Cal. 411 ; 
A. I. R. 1919 Cal. 696. 

S. 25 — Excise Officer, if Police Officer. 

Excise Officer investigating into offence of 
smuggling opium is a Police Officer— State- 
ment made by accused’s companion to the 
officer after his arrest cart be used to support 
evidcrtce of the officer. Keralali v. Emperor. 

35 Cr, L. J. 1178 : 
150 I. C. 980 (2) : 38 C. W. N. 1005 : 

61 Cal. 967 : 7 R, C. 49 : 
A. I. R. 1934 Cal. 616. 

— ^ S, 25— Excise Officer, whether Police 

Officer — Confession to Excise Officer, admissibil- 
ity of. 

An Excise Officer is oot a Police Officer with- 
in the meaning of S, 25 of the Evidence Act, 
and a confession made to him is not, there- 
fore, inadmissible in evidence. Harbhajan Sao 
V. Emperor. 28 Cr. L. J. 579 : 

102 I. C. 547 : 31 C. W. N. 667 : 
54 Cal. 601 : A. I. R. 1927 Cal. 527. 
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S. 25 — Excise Officers, if Police Officers. 

Officers of the Excise Department are Police 
Officers for the purpose of S. 25. Bam Karan 
Singh V. Emperor. 36 Cr. L. J. 511 : 

154 I. C. 341 : 7 R. N, 161 : 
A. I. R. 1935 Nag. 13. 

S. 25— Excise Officer whether Police Officer. 

Excise Officers are not Police Officers within 
the scope of S. 25 of the Evidence Act. Lillibai 
v. Emperor. 25 Cr. L. T. 1223 : 

82 I. C. 151 : 18 S. L. R. 75 ; 
A. I. R. 1925 Sind 70. 

S. 25 - Excise Sub-Inspector, if Police 

Officer. 

An Excise Sub-Inspector is not a Police 
Officer within the meaning of S. 25. Mali Lai 
V. Emperor. 34 Cr. L. J. 21 : 

140 I. C. 257 : 36 C. W. N. 163 : 
I. R. 1932 Cal. 706 (1) : 
A. I. R. 1932 Cal. 122. 

S. 25 —Incriminating confession — 

Recovery list signed by accused, admissibility of, 
to prove accused's possession of premises. 

If the putting of signature to the recovery 
list by the accused is evidence that the house 
searched belongs to him, this would be an 
incriminating statement of the nature of a 
confession and would not be admissible against 
him under S. 25, Evidence Act. Behari Lai v. 
Emperor. 28 Cr. L. J . 323 : 

100 I. C. 707: 28 P.L.R. 119: 
8 Lab. 326 : A. I. R. 1927 Lah. 343. 

S. 25— Incriminating statements — 

Cr. P. C., S. 162— Statement by accused person to 
Police, admissibility of, in evidence. 

The words “ statement of any person ” in 
S. 1G2, Cr. P. C., refer to the statement of 
any witness in the course of Police investi- 
gation and not to the statement of an accused 
person in respect of whom such investigation 
is held and, therefore, the statements of 
accused person can only be excluded under 
S, 25, Evidence Act, if they are in the nature of 
incriminating statements and are used by the 
Crown as such. Hussainbibi v. Emperor. 

27 Cr. L J. 456 : 
93 I. C. 248 : 20 S. L. R. 74 ; 
A. I. R. 1926 Sind 151. 


S. 25 — Incriminating statement before 

Policc—His evidence. 


Under S. 25, Evidence Act, an incriminating 
statement (though not a confession) made by 
an accused person before the Police and not 
falling under S. 27, cannot be proved and 
admitted in evidence against him. Farid v. 

Emperor. ^ ^ ^ ^ ^ p!‘l.‘r. 361 i 

16 P. R. Cr. 1906. 


g, 25—“ Police Officer ”, whether in- 
cludes Police Officers in Native States— Confes- 
sion. 

The expression “ Police Officer ” as used in 
the Evidence Act, should not be understood 
in any strict sense but aecording to its 
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circumstances of the cases; whether suspicion 
attached to the accused at the time, 
whether accused was intelligent or ignorant 
of the possible result of the confession, what 
the position of the Mashirs was and the 
like. Emperor v. Mahomed Btix. 

26 Cr. L. J. 609 ; 
85 I. C. 833 : 16 S. L. R. 143 : 
A. 1. R. 1921 Sind 145. 

S. 26— Scope of. 

Oral confession made to a Magistrate is prima 
facie relevant under- S. 26, Evidence Act. 
Emperor v. Maruli Santa More. 

21 Cr. L. J. 65 : 
54 I. C. 465 : 21 Bom. L. R. 1065 : 

A. I. R. 1920 Bom. 322. 

S. 26— Scope of. 

S. 26 is subject to S. 27. Imperator v. 
Dahud. 12 Cr. L. J. 119 : 

9 I. C. 718 : 4 S. L. R. 209 : 

S. 26 — Scope of. 

The confessions made before the Honorary 
Magistrates in the Punjab where they 
exercise the powers under the Cr. P. C. 
come within the scope of S. 26. Hashmat 
Khan v. Emperor. 36 Cr. L. J. 211 : 

152 I. C. 998 ; 37 P. L. R. 25 : 15 Lah. 856 : 
7 R. L. 348 : A. I. R. 1934 Lah. 417. 

S. 26— Statement in custody to 

Daroga. 

Offence of enticing away girl and having 
sexual intercourse with her — Statement to 
Daroga showing place of occurrence while in 
custody are not admissible. Ramani Mohan 
De V. Emperor. 34 Cr. L. J. 638 ; 

143 I. C. 797 : 1. R. 1933 Cal. 482 : 

A. I. R. 1933 Cal. 146. 

S. 26 — Statement to Magistrate by 

person in custody. 

Magistrate preparing memorandum to help 
memory — Though not duly recorded, 
confession is admissible. Ran Singh v. 
Emperor. 34 Cr. L. J. 1164 : 

145 I. C. 1029 : 34 P. L. R. 896 : 
6 R. L. 155 (2) : A. I. R. 1933 Lah. 513 (2) ; 

S. 26 — Statement to Police Officer. 

Where an accused person makes a statement 
to a Police Officer who took the Magistrate 
with him while the Police Officer was 
conducting his investigation, the evidence of 
the Magistrate is not admissible. Mst. Gaj- 
rani v. Emperor. 34 Cr. L. T. 754 ; 

144 I. C. 357 ; 1933 A. L. T. 1617 : 
I. R. 1933 All. 414 : A. I. R. 1933 All. 394. 

S. 26 — Village chaukidar, if Police 

Officer. 

A village chaakidar is regarded as a member 
of the village Police and, therefore, -is a village 
Police Officer. It cannot be disputed that 
a village Police Officer is a Police Officer 
and he is so within the meaning of S. 26, 
Evidence Act, though he may not be a 
Police Officer within the meaning of the 
Cr. P. C. which lays down the powers to be 
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exercised by a Police Officer for the purposes 
of that Code. Emperor v. Jagia.- 

39 Cr. L.J.428: 
174 I. C. 524 : 19 P. L. T. 268 : 10 R. P. 531 : 

4 B. R. 451 : 17 Pat. 369 : 
A. I. R. 1938 Pat. 308. 
7 S. 26 — Police custody. 

As soon as the accused or suspected person 
comes into the hand of a Police Officer, he 
is, in the absence of clear and unmistakable 
evidence to the contrary, no longer at 
liberty and is, therefore, in custody within 
the meaning of Ss. 26 and 27, Evidence Act. 
Maung Lay v. Emperor. 25 Cr. L. J. 381 : 

. 771. C. 429; 1 Rang. 609 : 

A. I. R. 1924 Rang. 173, 

Ss. 26, 27 — Statement in custody, ac- 
ceptance in part — Statement as to guilt and stolen 
properly being in a certain place. 

Where the accused, while in custody of the 
Police, confessed to have committed theft 
and also stated that the stolen property 
would be found in a heap of rubbish close 
to his house and after making the state- 
ment he took out the property from the 
heap in the presence of two Police constables : 
Held, that the statement as regards the 
commission of theft was not admissible in 
evidence, but the statement that stolen 
property would be found in the heap of 
rubbish was admissible, Manjunathaya' v. 
Emperor. 15 Cr. L. J. 533 : 

24 I. C. 845 : 26 M. L. J. 352 : 
A. I. R. 1914 Mad. 61. 

— S. 27. 

Acceptance in part. 

Admission. 

Applicability. 

Confession. 

— Custody. • 

Discovered, meaning’ of. 

Discovery. 

Distinctly, meaning of. 

Duty of Court. 

Fact. 

—Incriminating statement. 

Inculpatory statement. 

Inducement from person in authority. 

Information. 

Interpretation. 

Interpretation of statutes. 

Joint discovery in consequence of joint 

. information. 

—Mashirnama containing reference to 

scene of offence. . 

Miscellaneous. 

— Object of. 

Police custody. 

Record of police regarding searches, 

etc. 

Recording evidence. 

Retracted confession. 

— Scope. 

Scope and object of. 

^ Scope of. 

Self-incriminating statement. ' 

Several accused. 

— Statement. 
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against him. Public Prosecutor v. Marimuthn I 
Gounden. 39 Cr. L. J. 338 : i 

173 I. C. 448 : 1938 M. W. N. 95 : 
47 L. W. 275 : 10 R. M. 584 : 
(1938) 1 M. L. J. 238 : 

^ A. I. R. 1938 Mad. 460. 

S. 25 — Scope of. 

To render a confession inadmissible under 
S. 25, it is not necessary that it should be a 
confession of the crime which the Police 
OfTiccr is at that moment investigating. In rc : 
Kodangi. 33 Cr. L- J. 173 : 

135 I. C. 590 (a) ; 34 L. W. 858 : 
1931 M. W. N. 1138 : 61 M. L. J. 860 : 

I. R. 1932 Mad. 174 (1) : 
A. I. R. 1932 Mad. 24. 

S. 25 — Statement to Excise Officer 

— Admissibility in evidence. 

A statement made by an accused to an Excise 
OlTiccr is not inadmissible in evidence as be is 
not a Police OfTicer within the meaning of S. 25, 
Evidence Act. Raphael Pereira v. Emperor. 

27 Cr. L. J. 1145 : 
97 I. C. 665 ; 28 Bom L. R. 674 : 

A. I. R. 1926 Bom. 517. 

S. 25 — Statement to Police— Statement 

by one accused to Police incriminating co'acciis- 
ed — Admissibility. 

A statement by one accused to the Police 
that certain property ■ which he produced had 
been given to him by two other accused who 
were ciiargcd with him as being members of 
a gang of dacoits, is inadmissible as being an 
admission of an incriminating circumstance 
under S. 25, Evidence Act. Emperor v. Sher 
Mahomed. 24 Cr, L. J. 870 ; 

75 I. C. 70 : 46 Bom. 961 : 
A. I. R. 1923 Bom. 65. 

— — S. 25 — Ten-house-gaung — Police 

Officer — Loxoer Burma Village Act. 

A tcn-housc-gnung appointed under the Lower 
Burma Village Act is a Police O/hcer within 
the meaning of S. 25, Evidence Act. Po Sin v. 
Emperor. 5 Cr. L. J. 421 ; 

3 L. B. R. 283. 

S, 25 — Village chaukidars are Police 

Officers. 

Village chaukidars are Police OITiccrs within 
the meaning of S. 25, Evidence Act. Dal v. 
Emperor. 16 Cr. L. J- 62 : 

26 I. C. 654 : 1 O. L, J. 687 ; 
A. I. R. 1914 Oudh 414. 

S. 25 — Village ehnukidar if Police 

Officer — Confession to chaukidar, admissibility 
of. 

In the Punjab, a village chaukidar is not a 
Police Onicer within the meaning of S. 25. 
Evidence Act. He is a village menial and 
cannot, in any way, be regarded as a person 
in authority and confession made to him is ad- 
missible in evidence. Khuda Dakhsh v. Empe- 
ror. 19 Cr. L. J. 52 ! 

43 I. C. 84 ; 42 P. R. 1917 Cr. : 
A. I. R. 1917 Lah. 127. 
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~ — Ss.^ 25, 26 -Admission before Police 
—Information given by Isl accused upon which 
the second accused was questioned — Stolen pro- 
perty recovered. 

Where the only evidence against the 1st 
accused in a case is that in consequence of 
information given by him, the 2nd accused 
was questioned -and produced the stolen pro- 
perty and that the 1st accused also admitted 
that he also committed theft : Held, that the 
evidence was insufficient to convict him 
and that the confession was irrelevant 
as it did not lead directly to the recovery of the 
property. In re : Ippari Ramalingam. 

7 Cr. L. J. 398 : 

3 M. L. J. 333. 

Ss. 25, 26 — Confession to foreign 

Police Officer. 

A confession made to a foreign Police Officer 
is inadmissible in evidence according to Ss. 25, 
and 2C, Evidence Act. Public Prosecutor v. 
Vccraraghava Pillai. 13 Cr. L. J. 528 ; 

15 I. C. 800 : 11 M. L. T. 407. 

Ss. 25, 26 — Confession to Police. 

There is no qualification of the expression 
“Police Officer,” in S. 25 or S. 2G, Evidence 
Act, and a confession made to a Police Officer 
whoever that Police Officer may be, and whe- 
ther he is a Police Officer in British territory 
or a Police Officer in Foreign territory, is inad- 
missible. Mhabli Rama Sail v. Emperor. 

26 Cr. L. J. 984 ; 
87 I. C. 520 : 26 Bom. L. R. 706 : 

A. I. R. 1924 Bom. 480. 

Ss. 25, 26 — Confession under custody 

— Confession made by accused while in custody 
of .Tailor, whether admissible in evidence. 

The accused, while in jail, in the course of 
a conversation carried on between him and 
some witnesses, who had gone there to identify 
him, made a confession in the presence of the 
.Tailor and a Police Officer present there at 
the time : Held, that the confession did not 
fall under S. 25 or S. 2G, Evidence Act, and 
therefore was admissible in evidence. Nadir v. 
Emperor. 15 Cr. L. J. 480 : 

24 I. C. 568 ; 8 P. R. 1914 Cr. : 

214 P. L. R. 1914; 
A. I. R. 1914 Lah. 374. 

Ss. 25, 26 — Exculpatory statement by 

accused to Police, admissibility of — Penal Code 
{Act XLV of ISGO), S. 203- Giving information. 

A statement made by an accused person to 
a Police officer by way of an explanation in 
order to exculpate himself is inadmissible in 
evidence. The expression ‘ gives information ’ 
in S. 203, Penal Code, means ‘ volunteers 
information.’ Emperor v. Akhtiar. 

14 Cr. L. J. 252 : 
19 I. C, 508 : 6 S. L. R. 143. 

Ss. 25, 26 — Police Officer — Member 

of Frontier Constabulary, whether Police Officer 
—Admission made to such officer, relevaney of. 

A member of the Frontier Constabulary is, 
for the purposes -of Ss. 25 and 20, Evidence 
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S. 27 — Confession leading to discovery 

of fact. 

An accused person confessed that he had 
sold a part of his share in a dacoity to a 
particular person and some of the stolen 
artieles were recovered in pursuance of this 
information. In the trial it was contended 
that the description of the property as the 
accused’s share of the dacoity was not such 
an information as led to the recovery of the 
property and was not admissible in evidence 
under S. 27, Evidence Act : Held, that the 
confession so far as it related to description 
of the property was also admissible in Evi- 
dence. In every case of this nature the 
Court has to consider how much of the in- 
formation given’ by the accused does relate 
distinctly to the fact discovered. The Evi- 
dence Act, in express terms, puts the law on 
the subject on a much wider basis than does 
the Common Law in England. Harnam Singh 
V. Emperor. 29 Cr. L. I. 881 s 

111 I. C. 561 : 9 Lah. 626 : 

29 P. L. R. 679 : A. I. R. 1928 Lah. 308. 

S. 27— ‘ Confession’ , meaning of. 

The word ‘ confession’ in S. 27, does 
not necessarily mean a complete confession of 
guilt but obviously means and includes any 
incriminating statement. The question as to 
whether a statement is or is not incriminating, 
depends both on that statement itself as well 
as on other facts proved aliunde. Karam Din 
V. Emperor. 30 Cr. L. J. 385 : 

115 I. C. 1 : 1. R. 1929 Lah. 337 ; 

A. I. R. 1929 Lah. 338. 

S, 27 — Confession to Police — Retracted 

confession, value of — Discovery consequent upon 
confession — Statement, how far admissible. 

It cannot be laid down as an absolute rule of 
law that. a confession made and subsequently 
retracted by an accused cannot be accepted as 
evidence of his guilt without independent 
corroborative evidence. But the credibility of 
a confession is in each case a matter to be 
decided by the Court in the light of the circum- 
stances in which the confession was originally 
made and in which it was afterwards with- 
drawn. So much of a confession made to the 
Police as directly leads to the recovery of 
certain articles is admissible in evidence but a 
further statement with regard to them, for 
instance, that they were stolen property, is no 
part of the information directly leading to 
their discovery and is inadmissible under S. 27, 
Evidence Act. Manna Lai v. Emperor. 

25 Cr. L. J. 49 : 

75 I. C. 753 ; 

27 O. C. 40 : A, I. R. 1925 Oudh 1. 

S. 27 — Custody. 

For the purposes of S.- 27 the word ’ custody’ 
does not necessarily mean detention or confine- 
ment. Submission to custody by word or action 
under S, 46 (1), Cr. P. C., may be taken to 
amount to custody. Jalla v. Emperor. 

32 Cr. L. J. 650 : 

131 1. C. 93 : 32 P, L. R. 347 ; 

I. R. 1931 Lah. 365; 

A. I. R. 1931 Lah. 278, 
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S. 27 — Custody, meaning of, 

‘ Police custody’ does not necessarily mean 
custody after formal arrest and it also includes 
‘ some form of Police surveillance and resttic- 
tion on the movements of the person concerned 
by the Police’. It is open to an accused person 
to prove in every case that arises that he was 
actually in the custody of a Police Officer 
although in the Police diaries he was not shown 
to have been formally arrested. Hakam 
Khuda Yar v. Emperor. (F. B.) 

41 Cr. L. J. 591 : 

188 I. C. 498 : 1. L. R. 1940 Lah. 242 : 

13 R. L. 1 : A. I. R. 1940 Lah. 121. 

S. 27 — Custody — Whether there should 

be formal arrest — Mere suspect not charged nor 
arrested —Presence of such person with Pfilice— 
Whether amounts to custody — Statement under 
such circumstances leading to discovery — Admissi. 
bility. 


In order that a statement under S, 27, Evi- 
dence Act, be admissible, the maker of the 
statement should be in the custody of the 
Police, that custody need not be a formal 
arrest. In the case of mere suspects who have , 
not been formally charged with any offence or’ 
arrested under any section of the Cr. P. C., 
their presenee with the Police under^ some 
restraint amounts to “ custody” which is con- 
templated by S. 27, Evidence Act. If a state- 
ment made by a person in the above circum- 
stances leads to the discovery of any matter, 
it is admissible in evidence under S. 27, Allah 
Ditto v. Emperor. 38 Cr. L. j. 1082 : 

171 1. C. 377 : 1. L. R. 1937 Lah. 106 ; 

10 R. L. 196 : A. I. R. 1937 Lah. 620. 


.S, 27—' Discovered’, meaning of. 


The word ‘ discovered’ is used in S. 27 
in a peculiar sense and the test is ithat the 
fact discovered must be diseovered in the sense, 
that the proof of the existence of that fact no 
longer rests on the credibility of the accused s 
statement but rests on the credibility .of the 
witnesses who depose to the existence of that 
fact, Karam Din v. Emperor. 

30Cr. L.J.385 : 

115 I. C. 1 : I. R. 1929 Lah. 337 : 

A. I. R. 1929 Lah. 338. 


-S. 27 — ^Discovery. 


A statement which leads to discovery 
hidden artieles is admissible under S. 27 ev 
if made in the presence of the Police. ' In re. 
Kallam Narayana. 34 Cr. L. 

143 1. C. 46 :64 M. L.J. 88; 
1932 M. W. N. 801 : 37 L. W- 220: 
56 Mad. 231 : 1. R- 1933 Mad, 261: 

A. I. R. 1933 Mad. 233. 


-S, 27 — Discovery. 


Accused in detention ‘.as suspect — Statement 
and discovery of body in conseque nee — State- 
ment is admissible. Nawab Din v. Emperor. 

34 Cr. L. J. 683 : 
144 I. C. 12 : 34 P. L. R. 637 ; 
I. R. 1933 Lah. 412 (1) : 
A. I. R. 1933 Lah,i516. 
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which admits statements leading to discovery j 
whether such statements amount to a confessioni 
or not. Statements put forward fay the accused 
fay way of his defence are admissible notwith- 
stonding that they are shown by other evidence 
to be inconsistent with truth. A useful test 
as to the admissibility of statements made to 
the Police is to ascertain the purpose to which 
they are put by the prosecution. Such state- 
ments are admissible if they are relied on, not 
because of their truth, but because of their 
falsity. Emperor v. Kangal Mali. 

15 Cr. L. J. 713 : 
26 I. C. 161 : 41 Cal. 601 ; 
A. I. R. 1915 Cal. 256. 

S. 26. - 

. See also (i) Burma Excise Act, 1917. 

(ii) Coroner’s Act, 1871. 

(iii) Cr. P. C., 1898, Ss. 24, 
287, 587. 

(tu) Evidence Act, 1872, S. 25. 
(u) General Clouses Act, S. 3 
(81). 

S. 26 — Accused making confessions 

— Presence of Court constable — Effect of. 

The mere fact that the Court constable was 
present while they were making confessions 
does not involve the total exclusion of the 
confessions from evidence. Barnabas Christian 
V. Emperor, 36 Cr. L. J. 12 ; 

152 I. C. 275 : 15 P. L. T. 711 : 

7 R. P. 163 : A. I. R. 1934 Pat. 586. 

— S. 26 — Admission to Excise Officer, 

admissibility. 

An Excise Officer appointed under the Burma 
Excise Act is not a Police Officer and an ad- 
mission made to him is not inadmissible in 
evidence. Mating San Myin v. Emperor. 

31 Cr. L. J. 303 ; 
121 I. C. 715 : 7 Rang, 771 : 
A. I. R. 1930 Rang. 49. 

S. 26— Chaukidar, if Police Officer. 

A confession made by a person to a chaukidar 
after his arrest is irrelevant as the chaukidar 
is a Police Officer. Jangli v. Emperor. 

35 Cr. L. J. 664 : 
148 I. C. 475 : 11 O. W. N. 119 : 

6 R. O. 384 : A. I. R- 1934 Oudh 19. 

S. 26— Confession before Magis- 
trate, but without precautions required by 
Ss. 1C4, 364, Criminal Procedure Code— Admis- 
sibility. 

S. 2G, Evidence Act, is very wide in its terms 
and there is nothing in that section tliat 
limits its operations to Magistrates specially 
empowered under S. 104, Cr. P. C. The 
Evidence Act recognizes that a confession other 
than one formally recorded under Ss. 104 and 
804, Cr. P. C., can be admitted in evidence. 
Where the accused was in the custody of 
the Police but he made the confessional 
statement in the immediate presence of the 
Magistrate and the confession has been taken 
without the precautions that such a confe.ssion 
made under Ss. 184 and 884 requires, there is 
nothing which prevents this statement being 
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proved against him but it cannot be proved in 
the same manner as if it were a confession 
recorded with all the required formalities under 
Ss. 104 and 364, Cr. P; C. Noukar Mouledino 
v. Emperor. 38 Cr. L. J. 968 : 

170 1. C. 827 : 10 R. S. 73 : 
31 S. L. R. 460 : A. I. R. 1937 Sind 212. 

S. 2ft~ Confession before Magistrate — 

Confession made to Magistrate while accused in 
custody of Police, admissibility of. 

A confession made by an accused person to a 
Magistrate at a time when he is in the custody 
of the Police is admissible in evidence under 
S. 26, Evidence Act. Nazir Singh v. Emperor. 

27 Cr. L. J. 134 : 
91 1. C. 806 : 7 L. L. J. 428 : 
A. I. R. 1925 Lah. 557. 

S. 26 — Confession in custody. 

An admission made at any time by a person 
charged with a crime stating or suggesting the 
inference that he committed that crime is 
a confession, and is inadmissible in evidence 
when made by the accused while in Police 
custody. Hakiman v. Emperor. 

2 Cr. L. J. 230 : 
6 P. L. R. 196 : 20 P. R. Cr. 1905. 

S. 26— Confession in custody— Arrest 

illegal— Confession, admissibility. 

The policy of the Legislature appears to be 
that any statement in the nature of a con- 
fession made by an accused while under the 
custody and control of a Police Officer should 
be c.xcluded from evidence. This is no doubt 
a wholesome policy and this policy would be 
defeated if the section is not to apply when 
the arrest by the Police Officer has been illegal. 
Whether the arrest is legal or illegal, the 
mischief which S. 20 is intended to avert 
remains all the same. Emperor v. Jagia. 

39 Cr. L.J.428 ; 
174 I. C. 524 : 19 P. L. T. 268 , 
10 R. B. 531 : 4 B. R. 451 ; 
17 Pat. 369 : A. 1. R. 1938 Pat. 308. 

S. 26 — Confession in custody — Confes- 
sion after arrest by Police during temporary 
cessation of Police custody, admissibility of. 

The accused, a postmaster, who had been in 
the Police lock-up for three days was brought 
out temporarily and was taken to the house 
of the Superintendent of Post Offices. The 
accused made a confession before that officer 
and was again brought back to the lock-up : 
Held, that no breach of the Police custody was 
occasioned by the temporary separation of the 
accused from the Sub-Inspector of Police 
and the confession was inadmissible in evi- 
dence. Emperor v. Shco Ram. 

29 Cr. L. J. 386 : 
108 I. C. 398 : 10 L. L. J. 174 : 
A. I. R. 1928 Lah. 282. 

S. 26— Confession in custody. 

While accused was in the lock-up and under 
trial, he was sent by the Magistrate to a dis- 
pensary in order to be treated for a malady 
•vdvich involved an examination of the patient 
in private. Two policemen took the accused 
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S. 27 — Discovery— Slaleinent by accused 

to Police Otficcr that he killed deceased with spear 
and then threw spearhead in a certain well and 
lathi in other place — Accused taking 
Police Officer to such places where spear- 
head and lathi arc discovered — Admissibility 
of statement — How far can be relied upon in ab- 
sence of corroborative evidence. 

Where an aceused makes a statement to 
the Police Olficer that he killed the deceased 
with a spear and then broke the spear and 
threw the spearhead in the well and the lathi 
in the talab and after this statement, the 
Police Olficer is taken by the accused to the 
talab and there he brings out the lathi from 
under the mud in the talab and then points 
out the well in which the spearhead is thrown 
and on search it is found there, the statement 
made by the accused to the Police Officer 
is admissible in evidence. It would, however, 
be very unsafe to rely upon an extra-judicial 
confession of this kind when tlicre is no 
other corroborative evidence in support of 
it. Udhan Lohar v. Emperor. 

40 Cr. L. J. 954 : 

184 I. C. 390 : 12 R. A. 229 : 

1939 A. L. J. 732 : 
1939 A. W. R. 602 : 
A. I. R. 1939 All. 685. 

S. 27— Discovery —Statements leading 

to discovery of facts, when and how far admissi- 
ble. 
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Where an accused person made a statemeni 
before the Police that he had buried a m, 
oflahan at a particular place and took the 
lohce to the place and produced the ml 
containing the lahan, and the trying Maeis- 
trate rejected the statement of the accused 
as inadmissible holding that the fact of pro- 
duction alone was admissible : Held, that the 
statement of the accused that he liad 
buried the , mat was admissible in 
evidence. Emperor v. Mela. 

29 Cr. L. J. 967; 
1121. C. 55; lOL. L.J.531. 

S. 27 — Discovery. 


The accused was charged with the murder 
of a woman whose corpse was found wrapped 
up and sewed in a coir mattress. Certain wit- 
nesses made statements alleged to have been 
made by the prisoner while in the custody of 
the Police at a shop to the effect that he 
purchased the mattress from the shop and 
another witness, a coolie woman carried this 
mattress. The question was as to the admissi- 
bility of these statements : Held, (Per Cornhh 
and Burn, JJ., Lakshmana Rao, J., conlra) 
that the statements were admissible. 
Emperor v. Ramanuja Ayyangar. 

36 Cr. L. J. 1442 (2) : 

158 I. C. 764 1934 M. W. N. 1479 : 

58 Mad. 642 : 42 L. W. 124 : 

68 M. L. J. 173 : 8 R. M. 331 : 

A. I. R. 1935 Mad. 528. 


In order that a statement may be admissi- 
ble under S. 27, Evidence Act, it is necessary 
that the information given must pertain to 
the offence with which the accused is charged 
and only so much of the information as 
relates distinctly to the fact thereby discover- 
ed can be proved. Mohnmed Yusif v. Emperor. 

31 Cr. L. J. 1026 : 
126 I. C. 449 ; A. I. R. 1930 Sind 225. 

S. 27 — Discovery. 

A statement made by an accused person to 
the Police Officer is not admissible in evi- 
dence, if the aceused was not in custody at the 
time although the statement may lead to the 
discovery of a fact. Durlav Namastidra v. 
Emperor. 33 Cr. L. J. 546 : 

138 I. C. 116 : 59 Cal. 1040 : 
36 C. W. N. 373 ; 
I. R. 1932 Cal. 417 ; 
A. I. R. 1932 Cal. 297. 

S. 27 — Discovery — Statement made in 

presence of Police, proof of. 

The possession by a person of the jewels of 
a murdered woman, if unexplained, is pre- 
sumptive evidence that he was the murderer 
as well as . the thief. ' A statement by an 
accused person though made in the presence 
of the Police, may be proved under S. 27, 
Evidence Act, so far as it relates to any mate- 
rial facts discovered in consequence. In re : 
Nainamalai Konan. 23 Cr. L. J- 697 : 

69 I. C. 377 : 14 L. W. 418. 

S. 27 — Discovery — Statement of accused 

before Police that he buried certain article 
— Article discovered — .ddmissibilily of state- 
ment. 


T— S. 27 — Discovery. 

The discovery referred to in S. 27, Evidence 
Act, is discovery to or by Police Officers, and 
facts already known to persons other than 
Police Officers may be said to be dis- 
covered in consequence of information 
received within the meaning of S..27, Evidence 
Act. Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Lalit Mohan Singha Roy. 

“ 22 Cr. L. J. 562 : 

62 1. C. 578 : 25 C. W. N. 788 : 
A. I. R. 1921 Cal. 111. 

S. 27 — Discovery. 

Where an accused charged under S. 414, 
Penal Code, when questioned took the Police 
to the spot and entering the room retrieved 
the currency notes himself from underneath a 
pile of firewood : Held, that his statement 
which led to recovery of the property was ad- 
missible under S. 27. Baliram v. Emperor. 

37 Cr. L. J. 718 : 
162 I. C. 779 : 18 N. L. J. 342: 

8 R. N. 285 (2). 

S. 27 — Discovery. 

Where body of murdered person is found in 
consequenee of statement made to Police by 
the accused,'the entire statement is admissible 
in evidence. Sanaram Mahton v. Emperor. 

32 Cr. L. J. 792 : 
131 I. C. 797 : 12 P. L. T. 481 : 
10 Pat. 153 :I. R. 1931 Pat. 237 : 

A. I. R. 1931 Pat. 145. 

~ 27 — ^Distinctly, meaning of. 

The word ‘distinctly’ in S. 27 does not 
mean directly* but is meant to exclude certain 
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S. 26'— Inducement, wJiat amounts to. 

Expression ‘you had belter tell the truth’ even 
unqualified amounts to inducement. Hashmal 
Khan v. EmperoT. 36 Cr. L. J. 211 ; 

152 I. C. 998 : 37 P. L. R. 25 : 
15 Lah. 856 : 7 R. L. 348 : 
A. I. R. 1934 Lah. 417. 

S. 26 — Magistrate, who is, 

A Magistrate, though on leave and not in the 
District in which he has been exercising juris- 
diction, is a “Magistrate” within the meaning 
of S. 26, Evidence Act. A confession made in 
the presence of such a person is relevant and 
admissible. Faiz TJllah v. Emperor. 

15 Cr. L. J. 6 : 
22 I. C. ISO ; 8 P. W. R. 1914 Cr. : 
38 P. L. R. 1914 : A. I. R. 1914 Lah. 32. 

S. 26 — Magistrate, who is. 

S. 26, Evidence Act, includes a Magistrate in a 
Native State. A Magistrate in a Native State 
is an officer who would come within the defini- 
tion of “Magistrate” in the General Clauses Act, 
Cl. 31 to S. 3. Muhammad Bux v. Emperor, 

35 Cr. L. J. 1328 : 
151 1. C. 311 (b) ; 7 R. S. 50 : 
A. I. R, 1934 Sind 103. 

S. 26 — Oral Confession to Hono- 
rary Magistrate. 

An oral confession made to an Honorary 
Magistrate is admissible under S. 26, even if it 
is not recorded in accordance with S. 164, 
Cr. P. C., Allah Bakhsh v. Emperor. 

35 Cr. L. J. 288 : 

146 I. C. 1061 : 35 P. L. R. 115 : 
6 R. L. 313 : A. I. R. 1933 Lah. 956. 

S. 26 — Oral confession to Magistrate — 

— Admissibility, 

Even an oral confession made to a Magistrate 
is admissible in evidence under S. 26, es- 
pecially when made so soon after arrest that 
the Police could have bad scarcely any oppor- 
tunity of bringing pressure upon the confessing 
accused. Moti Bam v. Emperor. 

35 Cr. L. J. 455 : 

147 I. C, 692 : 35 P. L. R. 201 : 
6 R. L. 423 ; A. I. R. 1933 Lah. 998. 

S. 26 — Oral testimony. 

A confession or an incriminating statement 
made in the presence of a Magistrate by an 
accused person when in Police custody who 
is not produced before the Magistrate with 
a view to record his confession can be proved 
by the oral: testimony of the Magistrate when 
such confession has 'hot been reduced to 
writing. Jog Raj v. Emperor. 

32 Cr. L. J. 290 : 
129 I. C. 289 : 1. R. 1931 Lah. 177. 

A. I. R. 1930 Lah. 534. 

S. 26 — Police Officer, meaning of. 

The words “ Police Officers ” in S. 26, Evi- 
dence Act, are used in the same sense in 
which they occur in S. 25 of the Act, and 
there is no reason for importing into S. '26 
the notion that the Police Officers there des- 
cribed in general terms must be restricted 


EVIDENCE ACT (I OF 1872) 

to the investigating Police. E7npcTOT v. Malian- 
gowda Parwalgowda. 18 Cr. L. I 981 • 

42 1. C. 597 : 19 Bom L. r’. 683 
42 Bom. 1 : A. I. R. 1917 Bom. 130. 

S. 26 -Probability of inducement — 

Effect of. 

A bare possibility of an inducement having 
been offered, is not sufficient ground for 
holding that the confession is irrelvant. 
Hashmal Khan v. Emperor. 36 Cr. L. J. 211 • 
152 I. C. 998 : 37 P. L. R. 25 
15 Lah. 856 : 7 R. L. 348: 
A. I. R. 1934 Lah. 417. 

S. 26 — Retracted confession— Coji- 

fession — Corroboration, necessity of —Suspicion, 
conviction cannot be based on. 

A retracted confession must be corroborated 
by independent evidence in material details 
before a conviction can be made to rest on it 
whether against the person who has made it 
or against the co-accused. Miran v. Emperor. 

30 Cr. L. J. 640 : 
116 I. C. 621 ; 30 P. L. R. 377 ; 

I. R. 1929 Lah. 557 : 
A. I. R. 1929 Lah. 597. 

S. 26— Scope of. 

S. 26, Evidence Act, does not make the ad- 
missibility of the confession dependent upon 
the knowledge of the accused as to the identity 
of the Magistrate, the main consideration 
being the presence of the Magistrate 
and the making of the confession in his 
presence. Jog Raj v. Emperor, 

32 Cr. L. J. 290 : 
129 I. C. 289 ; I. R. 1931 Lah. 177 : 

A. I. R. 1930 Lah. 534. 

S. 26 — Scope of. 

For the purpose of applying the provisions 
of S. 26, Evidence Act, it is immaterial 
whether the accused was in Police custody 
in British territory or in Foreign territory at 
the time when he made the confession which 
is sought to be put in evidence against him, 
Mhabli Rama Sail v. Emperor, 

26 Cr. L. J. 984 : 
87 I. C. 520 : 26 Bom. L. R. 706 : 

A. I. R: 1924 Bom. 480. 

S. 26— Scope of—“ In custody of Police 

Officer,” meaning of —Confession made to 
Mashirs, admissibility of. 

The meaning of the words “ in the custody 
of the Police Officer” in S. 26, Evidence 
Act, cannot be extended by implication to 
cases beyond what is absolutely necessary, 
that is, where the person is really under 
arrest or in strict supervision and is merely 
allowed to go for a few moments to converse 
with the person to whom the confession is 
made. But where the accused is not arrested 
or not under supervision, and is merely being 
invited to explain certain circumstances, it 
would be going further than the section 
warrants to exclude the statement that he 
makes, on the ground that he is to be deemed 
in Police custody. The weight however, to be 
given to it depends very much on the 
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it may appear to be and though the truth 
of a large part of it be established beyond 
all doubt, nevertheless requires corroboration. 
Ram Singh v. Emperor. 17 Cr. L. J. 273 : 

34 I. C. 993 : 7 P. R. 1916 Cr. : 

35 P. W. R. 1916 Cr. 

S. 27 — Information leading to dis-' 

covery — Proof. 

Onee property has been discovered in con- 
sequence of an information received from a 
suspected person, it cannot be re-discovered 
in consequence of information received from 
another suspected person. It is only the in- 
formation that was given by the first person 
and which led to the actual discovery which 
may be proved under the terms of S. 27, 
Evidence Act. Budha v. Emperor. 

23 Cr. L, J. 22 : 
64 I. C. 502 : 9 P. L. R. 1922 : 
A. I. R. 1922 Lah. 315. 

S. 27 — Information, meaning of. 

The word ‘ information ’ in S. 27, Evidence 
Act, is not synonymous with the word state- 
ment but connotes two things: namely, a 
statement or other means employed for im- | 
parting knowledge possessed by one person to j 
another, and the knowledge so derived by the j 
other person ; and the fact that the accused’s 
statement was oral would not make the state- 
haent inadmissible. Karam Din v. Emperor. . 

30 Cr. L. J. 385 : 
115 I, C. 1 ; I. R. 1929 Lah. 337 ; 

A. I. R. 1929 Lah. 338. 

S. 27 — Interpretation. 

S, 27 must be strictly construed. Khitali v. 
Emperor, 35 Cr. L. J. 192 ; 

146 I. C. 90S : 10 O. W. N. 937 ; 

6 R. O. 190 ; A. I. R. 1933 Oudh 404. 

S. 27— Interpretation of statutes — 

General Statutes v. Particular Statutes — Repeal, 
constructive— Cr. P. C. — Ss. 162, 237 — Relative 
scope of S. 27, Evidence Act, and S. 162, 
Cr. P.C. 

It is a cardinal rule of interpretation that a 
general Statute is to be construed as not re- 
pealing a particular one. A repeal by impli- 
cation is only effected when the provisions of 
a later enactment are so inconsistent with or 
repugnant to the provisions of an earlier one, 
that the two cannot stand together. The 
Evidence Act is a separate Statute dealing 
with an important branch of law and its pro- 
visions are independent of the . rules of pro- 
cedure contained in the Cr, P. C,, and must 
have full scope unless it is clearly proved that 
they have been repealed or altered by another 
Statute. . S. 162, Cr. P. C., applies to the 
statements of persons examined as witnesses 
by the Police in the course of investigation 
and not to the statement of an accused per- 
son and does not override or modify the 
provisions of S. 27, Evidence Act. Rannun v. 
Emperor. 27 Cr. L. J. 709 ; 

94 I. C. 901 ; 7 Lah. 84 ; 27 P. L. R. 583 ; 

A. I. R. 1926 Lah. 88. 

— ^ S. 27 — ^Joint discovery in conse- 

quence of joint information, admissibility of. 
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Under S. 27, Evidence Act, joint discoveries 
are not admissible at all against any of the 
accused unless it can be shown who first made 
I the discovery. A vague statement that all the 
accused pointed out the place cannot, there- 
fore, be used against any of the accused. 
Faqira v. Emperor. 30 Cr. L. J. 639 ; 

116 I. C. 619 : 30 P. L. R. 397. 

I. R. 1929 Lah. 555: 

A. I. R. 1929 Lah. 665. 

■ S. 27 — Mashirnama containing re- 

ference to scene of offence, admissibility of. 

Where a mashirnama contained the following 
statement alleged to have been made by the 
accused in the presence of the Police and 
mashirs : “ He says that the cot on which 
the murder took place is to the east of the 
hurlo at the distance of three paces. He 
says that the head of the cot is to the north 
and the tail to the south. He shows the same 
place of murder which has formerly been shown 
by the accused Dur Mahomed Held, that this 
part of the mashirnama was not admissible in 
evidence. Dur Mahomed v. Emperor. 

32 Cr. L. J.-178 : 

128 I. C. 684 : 1. R. 1931 Sind 12 : 

' A. I. R. 1930 Sind 305. 

S.'27 — Miscellaneous — Information 

given by accused leading to discovery -Statement 
of CO. accused, admissibility of— Police mashir- 
namah, value of. 

If two persons give information which leads 
to the discovery of a fact, so much of the 
statement of each which relates to the fact 
discovered is thereby confirmed and is admis- 
sible against both. .Statements of co-accused 
subsequent to the discovery are irrelevant. 
After having made discovery from one accused 
the other should not be invited to point out 
the same place. Police mashirnarnahs are always 
very important as a contemporaneous record 
of events occurring in the investigation and, 
subject to the exclusion of irrelevant matter, 
should generally be exhibited, ^tileman v. Em- 
peror. 17 Cr. L. J. 505 : ' 

36 I. C. 474 : 10 S. L. R. 7 : 

' A. I. R. 1916 Sind 13. 

S. 27 — Object of. 

Under S. 27 while only so much of the 
informa tion can be proved as has led to the 
discovery of the fact, there is no legal justifica- 
tion for splitting up or cutting down the 
statemefat of the prisoner so as to make it; a 
vague and unintelligible statement and thus 
to defeat' the very object with which S.-27 
was enacted and, therefore, the information 
must be proved in the precise terms in which ' 
it was given. Harnam Singh \. Emperor. 

29 Cr. L. J. 881 : 

111 I. C. 561 ; 9 Lah. 626 : 

29 P. L. R, 679 : A. I. R. 1928 Lah. 308. 

S. 27 — Police custody — Arrest of accu- 
sed before his going to spot from which articles 
are dug out but hot when giving informalion^ 
Accused, whether can be deemed to be in Police 
custody. 

Even if the accused is not formally arrested 
at the time when he gave the information, he 
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Test of admissibility. 

Voluntary confe'ssion. 

Voluntary information by offender to 

Police. 

Voluntary statement. 

What can be proved. 

S. 27. 

Sec also (i) Confession. 

(li) Cr. P. C. 1898, Ss. IGl, 102, 
104, 287. 

(Hi) Evidence Act, 1872, Ss. 8, 21. 
(iv) Penal Code, 1800, Ss. 302, 
414. 

S. 27, — Acceptance in part— Confession 

leading to discovery of weapon used, extent of, 
admissibility of. 

Although the whole of the confession of a 
prisoner in Police custody cannot be admitted 
in evidence under S. 27, Evidence Act, yet 
where a confession includes a statement that 
a weapon was used for committing the 
offence charged, lliat part of the confession 
can go in if it leads to the discovery of the 
weapon. Lalji Dusadh v. Emperor. 

29 Cr. L. J. 106 : 
106 I. C. 698 ; 6 Pat. 747 : 

A. I. R. 1928 Pat. 162. 

S. 27 — Admission by accused of guilt 

before Sub-Inspector — Information given by ac- 
cused to Police Officer, how far admissible in evi- 
dence — Criminal Procedure Code (Act V of 1S9S), 
S. 242— Statement of accused in ansroer to ques- 
tions put by Magistrate, admissibility of, in 
evidence against accused— Confession— Magistrate, 
power of, to put questions to accused — Questions 
of inquisitorial nature not to be put. 

Where a Police Sub-Inspector, the investi- 
gating olTiccr in a murder case, was inter 
alia, informed bj' the accused of tlie fact that 
the latter had committed the murder, and the 
Sub-Inspcctor was allowed to depose to re- 
garding this information : Held, that such 
information not being admissible in evidence 
under S. 27, Evidence Act, the Sub-Inspector 
should not have been allowed to state in 
Court that the accused said that he had 
committed the murder. The provisions of 
S. 342, Cr. P. C., apply to all sorts of proceed- 
ings in Magistrates’ Courts, whether the case 
is one triable by a Court of Session or other- 
wise. Under S. 342 a Magistrate is empowered 
at any time and without any previous 
warning to put questions to the accused for 
the purpose of enabling him to explain any 
circumstances appearing in evidence against 
him, and under Sub-s. (8) of the same 
section, the answers which the accused gives 
to questions so put may be used in evidence 
against him. The admissibility of the accused’s 
statement thus made is not necessarily gover- 
ned by those sections of the Evidence Act 
which relate to the admission of confessions, 
ns- the statement is not made extra-judicially. 
But under S. 342, a Magistrate is not justified 
in putting to the accused questions of an 
inquisitorial nature. Malik Iltisain v. Emperor. 

15 Cr.L. J.474 ; 
24 I. C. 562 : 1 O. L. J. 163 : 
A. I. R. 1914 Oudh 32. 
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S. 27— Admission of possession of 

stolen property— Subsequent possession of 
property. 

The statement of an accused while in Police 
custody that he had in possession certain 
stolen property is admissible in evidence even 
though he himself produces the property, 
and it makes no difference whether the accused 
himself digs out the property from the place 
where it is hidden or whether on information 
given by him someone else digs up the ground 
and produces the property. In re : Sogiamulhu 
Padayachi. 27 Cr. P. C. 394 : 

93 I. C. 42 : A. I. R. 1926 Mad. 638. 

S. 27— Applicability— /n/ormah‘on lead- 
ing to discovery of body of deceased coming 
from brother of deceased— Body excavated by 
accused —Accused’s statement in that matter, ad- 
missibility of. 

When an information leading to the discovery 
of the body of the deceased comes from the 
brother of the deceased, though actual exca- 
vation of the body is done by the accused, 
anything the accused says in the matter is 
not admissible in evidence and S. 27, Evidence 
Act, cannot be applied. In re : Addanki 
Venkadu. 40 Cr. L. J. 106 : 

181 I. C. 933 : 1938 M. W. N. 1272 ; 
49 L. W. 175 ; 11 R. M. 883 : 
A. I. R. 1939 Mad. 266. 

S. 27— Confession in custody. 

A statement made by a person accused of 
murder, while in the custody of the Police, 
that he has burned the clothes of the deceased 
and would show the Police where he had done 
so, tliough not a confession of complete guilt 
so far as the charge for murder is concerned, 
is a direct admission of constructive guilt 
inasmuch as the burning of the clothes 
primarily implies that the accused had taken 
part in the murder and was evidence for a 
conviction under S. 201, Penal Code. Such a 
statement, therefore, amounts to a confession 
within the meaning of S. 27, Evidence Act, and 
is inadmissible in evidence. Shivabhai Bechar- 
bhai V. Emperor, 27 Cr. L. J. 1140 : 

97 1. C. 660 : 28 Bom. L. R. 1013 : 
50 Bom. 683 : A. I. R. 1926 Bom. 513. 

S. 27 — Cotifession in custody. 

Incriminating statements by way of confes- 
sion made by an accused person while in 
Police custody when producing or pointing 
out articles connected with the commission 
of a crime; are inadmissible under S. 27 of Evi- 
dence Act I of 1872. Santa Singh v. Emperor. 

14 Cr. L. J. 190 (b) : 
19 I. C. 190 : 15 P. W. R. 1913 Cr. : 

171 P. L. R. 1913. 

S. 27 — Confession leading to discovery — 

admissibility of. 

The information that leads to the discovery 
of property under S. 27 of Evidence Act, to 
be admissible, must be the direct cause of the 
discovery and not merely introductory to 
further investigation. Eamasami Boyan v. 
Emperor. 21 Cr. L. J. 79 : 

54 I. C. 479 : 11 L. W. 8 : 
A. I. R. 1920 Mad. 109. 



3747 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


8748 


EVIDENCE ACT (I OF 1872) 


EVIDENCE ACT (I OF 1872) 


S. 27 — Scope of—Applicabilily to cases 

of persons in actual Police custody though ordered 
by Magistrate. ^ 

Although S. 27, Evidence Act, . is restricted 
to persons in custody of the Police, it applies 
to cases of persons who are in actual Police 
custody although that custody had been 
ordered by the Magistrate. There is nothing 
in such a case to offend against the principle 
of the section. Bam Babii Jadav v. Emperor. 

39Cr. L.J. 302 ; 
173 I. C. 418 : 18 P. L. T. 964 : 

4 B. R. 266 : 10 R. P. 402 : 

• A. 1. R. 1938 Pat. 60. 

S. 27 — Scope of — Confession leading to 

discovery, admissibility o^. 

The words used by the Legislature in S. 27, 
Evidence Act, make it absolutely clear that 
only so much of the information whether it 
amounts to a confession or not, as relates 
distinctly to the fact which is deposed to as 
discovered in consequence of the information 
received, may be proved. Where the accused 
said; T shall produce the lathi with which 1 
killed Ismail’ and handed over a lathi to the 
Police and the lathi bore no marks of blood 
whatever : Held, that the words ‘with which 
I killed Ismail’ were not admissible in evidence 
under S. 27, Evidence Act. Illahibux v . Em- 
peror. 31 Cr. L. J. 773 ; 

125 I. C. 201 : A. I. R, 1929 Sind 175. 

S. 27 — Scope of. 

Confession to the Magistrate not deputed by 
Police is admissible. Ata Mohammad v. Em- 
peror. 33 Cr. L. J. 632 ; 

138 I. C. 497 : 33 P. L. R. 217 : 
I. R. 1932 Lah. 504 ; A. I. R. 1932 Lah. 261. 

S. 27 — Scope of. 

Evidence Act is a special law and under S. 1 
(2), Cr. P. C., that Code will not override 
it in the absence of express provision to j 
that effect. Emperor v. Faujdar. 

34 Cr. L. J. 875 : 
144 I. C. 1021 (2) ; 55 All. 463 : 
1933 A. L. J. 1518 : 6 R. A. 43 : 
A. I. R. 1933 All. 440. 

S. 27 — Scope of. 

If the recoveries were made in consequence 
of the information supplied by the accused, 
the statements made by them are admissible 
under S. 27, Evidence Act. Ali Ahmad v. 
Emperor. A. I. R. 1923 Lah. 434. 

S. 27 — Scope of— Provisions of, , if 

contradictory - S. 162, if alters S. 27, Evi- 
dence Act —Statement of accused to Police that 
he would point out ornaments of deceased, ad- 
niissibility. 

The provisions of S, 27, Evidence Act, are 
quite independent of S. 162, Cr. P. C., and 
the amendment of that section made in 1023 
was not intended to abrogate or impair the 
effect of S. 27, Evidence Act. . The statement 
made by the accused that he would produce 
deceased’s ornaments which distinctly led to 
the discovery of the ornaments, falls within 
the ambit of S. 27. S. 27 contemplates the 


discovery of material evidence. The material 
discovered would have no value unless it is 
relevant to the fact in issue and connected 
in some manner with the crime under in- 
vestigation. Any information given by an 
accused person 'showing the relevancy of a 
fact to the crime, must , form an integral part 
of the discovery of the fact itself, namely 
material evidence, although it may indirectly 
amount to a confession. Consequently, the 
statement made by the accused that he would 
point out the deceased’s ornaments would be 
admissible. That would only show his know- 
ledge of the ornaments belonging to the 
deceased but would not prove by itself his 
complicity in the crime of murder. Mali Lai 
v. Emperor. 41 Cr. L. T. 158 : 

185 I. C. 310: 12 R. N. 150; 

1939 N. L. J. 585 ; 

A. I. R. 1940 Nag. 66. 

S. 27 — Scope of. 

S. 27 cannot operate to make admissible in 
evidence a confession which would otherwise 
be irrelevant under 3.24. Hashmal Khanv. 
Emperor. 36 Cr. L. J. 211 ; / 

152 I. C. 998 ; 37 P. L. R. 25 ; 

15 Lah. 856 : 7 R. L. 348 : 
A. I. R. 1934 Lah. 417. 

S. 27 — Scope of. 

S. 27, Evidence Act, is not a proviso to 
S. 24. Nga San Ya v. Emperor, 

11 Cr. L.J. 41: 

4 I. C. 759 : U. B. R. 1909-1 Evidnee p. 3. 


— -S. 21— Scope of —S. 27, Evidence Act (I 

/ 1872), is ‘special law’. 

S. 27, Evidence Act, contains the “law on 
i particular subject’’ and is, therefore, a 
'special law’’ as defined in S. 4 (2), Cr. P. C., 
■ead with S. 40, I. P. C. Haham Khuda Yar v. 
Umperor. (F. B.) 41 Cr. L. J. 591 : 

188 1. C. 498 ; 13 R. L. 1 : 
I, L. R. 1940 Lah. 242 : 


S. 21— Scope of. 

S. 27, Evidence Act, must be construed, in 
any particular case, as favourably to the 
accused as possible, for it is a section whion 
makes an exception against the accused con- 
trary to the general sections, namely, Ss. 25 ana 
26, Evidence Act, which are in' hjs favour. 
The fact that information was derived “O*’? 
the accused can be proved even if the exact 
words used by the accused are -not known.- 
Where an accused person stated” : “I buried 
the shirt, which was my share of the stolen 
property, under the beri tree: Held, that 
inasmuch the fact that the shirt was the 
accused’s share of the stolen property could 
not be' said to be a fact ‘discovered’, the 
expression ‘which was my share of the stolen 
property’ was not admissible in evidence 
under S. 27, Evidence Act, though the rest 
of the statement was admissible. Karam Din 
V. Emperor. 30 Cr. L. J. 385 : 

115 I. C. 1 : 1. R. 1929 Lah. 337 : 

A. I. R. 1929 Lah. 338. 
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S. 27 — Discovery — Confession — 

Material corroboration. 

The discovery of the dead body of a person, 
alleged to have been murdered, at a plaee 
indicated in a confession, would be material 
corroboration of the confession, but where it is 
diflicult to say whether the discovery was 
made before the confession or afterwards the 
confession ought not be accepted. Ilingn v. 
Emperor. 23 Cr. L. 1. 481 : 

68 I. C. 17 ; 9 O. L. J. 190 : 
4 U. P. L. R. Oudh 50 : 
A. I. R. 1922 Oudh 202. 

S. 27 — t)iscovcry — Fact diseovered by 

information given by more than one aecnsed, 
effect of. 

Where a fact is discovered in consequence of 
information received from one of several 
persons charged with an offence and when 
others give like information, the fact should 
not be treated ns discovered from the informa- 
tion of tlicm all, but from the information of 
the' first. Adam Khan v. Emperor. 

28 Cr. L. J. 456 : 
101 I. C. 488 ; 28 P. L. R. 187 : 
A. I. R. 1927 Lah. 739. 

— — S. 27 — Discovery— Fact knoton to 

Police xchether can be discovered. 

A fact known to the Police cannot be rc-dis- 
covered on the statement of an accused person 
so ns to make such statement or such incrimi- 
nating conduct as the pointing out of a place 
admissible under S. 27, Evidence Act. Wahid 
Bttx Bhutto V. Emperor. 30 Cr. L. J. 1121 : 

120 I. C. 81 : 1. R. 1929 Sind 225 : 

A. I. R. 1929 Sind 250. 

S. 2T —Discovery. 

If a single statement contains more informa- 
tion than is contemplated by S. 27, tlic whole 
of the statement is not admissible but only the 
particular information which led to the 
discovery. Emperor v. II. Z. Salve. 

Cr T T 1444 • 

151 I. C. 883 : 36 Bom. L. R. 384 : 
7 R. B. 93 : A. I. R. 1934 Bom. 233. 

— S. 27 — Discovery. 

If an accused makes a statement which is 
admissible under S. 27, Evidence Act, tlie whole 
of the statement which leads to llic discovery of 
the stolen property is admissible, and sentences 
should not be cut up so ns to reduce the state- 
ment only to the actual words whicli llic 
accused may use to express the fact tliat he 
had hidden the property. In re : Sogiamuthu 
Padayachi. 27 Cr. L. J. 394 : 

93 I. C. 42 ; A. I. R. 1926 Mad. 638. 

^S. 27 — Discovery. 

Information to the Police— Discovery not in 
consequence of the information — Information 
held inadmissible. Har Narain v. Emperor. 

36 Cr. L. J. 189 : 
152 I. C. 565 : 35 P. L. R. 203 : 
7 R. L. 290 : A. I. R. 1934 Lah. 313. 

S. 27 — Discovery. 

Offence of Jbeing in possession of cocaine — 
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Police Olficer interviewing accused who takes 
him to place where cocaine was concealed — 
Statement held admissible. Sudam Chandra 
Bag V. Emperor. 34 Cr. L. J. 675 : 

144 I. C. 74 : 1. R. 1933 Cal. 494 : 

A. I. R. 1933 Cal. 148. 

— S. 27 — Discovery. 

Only statements which directly bear on the 
discovery of property are admissible under 
S. 27. Bala Iladdcr v. Emperor. 

35 Cr. L. J. 594 : 
148 I. C. 157 ; 6 R. N. 167 : 

A. I. R. 1933 Nag. 252. 

S. 27 —Discovery. 

Only that part of the statement of an accused 
person which leads to the discovery of any fact 
by the Police is admissible, and no more. 
Ghandalal Kalidas v. Emperor. 

36 Cr. L. J. 704 : 
154 I. C. 1038 : 28 S. L. R. 41 : 

7 R. S. 181 : A. I. R. 1934 Sind 159. 

S. 27— Discovery— Revolver discovered 

front' accused's field as result of information given 
by accused —Accused’s statement, admissibility of 
—Arms Act {XI af ISIS), Ss. 19 (/), 20. 

A statement of the accused that he had buried 
a revolver and bullets in his field is admissible 
in evidence under S. 27, Evidence Act, if the 
arms are discovered in consequence of the 
information supplied by the accused. The 
disco%’cry of arms as aforesaid fulfils the re- 
quirements of Ss. 19 (f) and 20 of the Arms 
Act. Ishcr Singh v. Emperor. 

17 Cr. L. J. 183 : 
33 I. C. 823 : 72 P. L. R. 1916 Cr. : 
24 P. W. R. 1916 Cr. : A. I. R. 1916 Lah. 228. 

S. 27 — Discovery. 

S. 27 is botli in form and in substance’ a 
proviso on the preceding sections. The fact 
discovered within tlie meaning of S. 27 must 
be some concrete fact to which the information 
directly relates. Garni Chandra Kashid v. 
Emperor. 33 Cr. L. J. 396 : 

137 I. C. 174 : 56 Bom. 172 ; 
34 Bom. Li. R. 303 : 
I. R. 1932 Bom. 232 : 
A. I. R. 1932 Bom. 286. 

S. 27 — Discovery. 

S. 27 permits as much information to be 
admitted in evidence, whether it amounts to 
a confession or not, “as relates distinctly to 
the fact thereby discovered.” If a fact has been 
previously discovered by the Police, S. 27 would 
not apply. Charagh Din v. Emperor. 

36 Cr. L. J. 313 : 
153 1. C. 228 ; 7 R. L. 411 5 
A. L R. 1934 Lah. 786. 

S. 27— Discovery. 

Statements by A, that he handed property 
to B and by B to C, by C to D, by D to E 
—Statements of A, B, 0 and D are not admis- 
sible. Maganlal Bagdi v. Emperor. 

35 Cr. L. J. 1097 : 
150 I. C. 623 : 7 R. N. 10 : 
30 N. L. R. 269 ; 
A. I, R. 1934 Nag. 71. 
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that he has hidden the properties. Jamtinia 
V. Emperor. 37 Cr. L. J. 1047 : 

164 I. C. 964 : I. L. R. 1936 Nag. 78 : 

9 R. N. 48 : A. I. R. 1936 Nag. 200. 

— S. 27— Self-incriminating statement 

— Admissibilitj; of — Accused's knoioledge of place 
Tohere dead body is, tohelhcr sufficient for convic- 
tion — Evidence of eye-witness of murder, value of. 

In a prosecution for murder, a 'witness stated 
that the accused offered to point out the place 
where the dead body was, and that on being 
questioned as to who had burled the body, he 
said that he had done so : Held, that the 
accused’s statement that he had buried the 
body was not admissible in evidence. The 
mere fact that a person knows where the body 
of a murdered man is buried, is not in itself a 
sufficient evidence to convict him of the 
murder. A person who witnesses a murder 
and gives no assistance to the victim and after 
the murder keeps quiet and gives no informa- 
tion to the authorities, is little better than an 
accomplice and his evidence should be received 
with caution. Emperor v. Turezi. 

21 Cr. L. J. 349 ; 

55 I. C. 685 : 125 P. L. R. 1920 : 

A. I. R. 1920 Lah. 21. 

S. 27 — Self-inculpatory statement to 

police — Accused pointing out stolen properly 
concealed in a pond. 

The accused pointed out the place in the 
pond where the bundle of stolen ornaments 
was recovered. The prosecution alleged that 
the accused had said to the police that he had 
buried the things in the pond : Held, that the 
statement of the accused was inadmissible in 
evidence. Kalia Singh v. Emperor, 

8 Cr. L. J. 460 : 

9 P. L. R. 490 : 13 P. W. R. Cr. 52. 

S. 27 — Self -in culpatory statement to 

Police ^Statement, if admissible. 

In a Police investigation of a case under 
S. 328, Penal Code, the accused said to the 
Daroga “ I gave seed of dhalura." On being 
asked from w'here the seed came, the accused 
pointed out to the officer a dhalura tree : 
Held, that the statement was inadmissible 
in evidence. . Emperor v. Panchu. 

17 Cr. L. J. 8 : 

32 I. C. 136 ; 13 A. L. J. 1077 : 

A. I. R. 1915 All. 485. 

S. 27 — Several accused — Admissibi- 
lity. 

IVhere several persons are charged of theft 
and all that the evidence shows is that all the 
accused went together with the Police Officer 
and took out the property from the place 
where it was buried at one and the same time, 
and there is no evidence to show that before 
they took out the property they or any one 
of them said where it was buried, the stolen 
property cannot be said to have been dis- 
covered in consequence of the information 
given by them within S. 27 and the fact that 
all the accused went together and took out 
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the properly has no value against any one 
of them. Dilo v. Emperor. 

33 Cr. L. J, 106 : 

135I.C.267: l.R.1932Sind27 : 
A. I. R. 1931 Sind 154, 

S. 27— Statement. 

A witness should, as far as possible, depose 
to the actual words used by the accused person, 
and if the words are, for instance, “ the 
hatchet with which the murder was committed 
is in a nala ”, there is no reason why the 
words " with which the murder was com- 
mitted," should be left out of the sentence 
in which the necessary information is given. 
Khilali v. Emperor. 35 Cr. L. J. 192 : 

146 I. C. 905 : 10 O. W. N. 937 ; 

6 R. O. 190 : A. I. R. 1933 Oudh 404. 

— — S. 27 — Statement — Admission of ac- 
cused leading to discovery of spot, admissibility 
of. 

A statement made by an accused person is 
not admissible under S. 27, Evidence Act, 
unless it has actually led to the discovery of 
the fact pointed out. If the fact is already 
known, it cannot be said to have been dis- 
covered in consequence .of the said admission 
within the meaning of the said section, and the 
admission is inadmissible. Shamlal v. Emperor, 

31 Cr, L.J. IS: 

120 I. C. 210 : A. I. R. 1929 Nag. 350. 

_S, 27 — Statement— Police Circle Ins- 
pector knowing what accused was going to dis- 
close — For corroboration, witnesses called and 
deposition taken in their presence — Held dis- 
covery was not in consequence of the statement 
made by the accused — Statement held inadmis- 
sible. 

Where the witnesses were sent for by the 
Circle Inspector to go to the Police Station 
where the accused was kept in custody, and 
when they arrived there, the accused was 
brought out of the lock-up and: examined by 
the Circle Inspector in their presence ; this 
meant that the Circle Inspector knew before- 
hand precisely what the accused was going to 
say. It was impossible to say that anything 
was discovered in consequence of the state- 
ment made by the accused to the Inspector. 
The Circle Inspector ought to expect to be 
believed when he gives e'vidence on 
Consequently the evidence regarding the 
statements made by the aiccused and embodied 
in the panchayalnama and spoken to by the 
witnesses was wholly inadmissible. Publte 
Prosecutor v. Bheemumpati Subba Reddi. 

40 Cr. L. J. 433 ; 

180 I. C. 590 : 1938 M. W. N. 1118 : 

48 L. W. 780 : 11 R. M. 728 : 

A. I. R. 1939 Mad. 15. 

^ S. 27 — Statement — Several accused in 

Police custody — Confessional statement by one— 
Similar statements by others — Discovery of evi- 
dence — All statements, whether admissible, 

S. 27, Evidence Act, must be strictly con- 
strued. Where one of several accused in 
Police custody has agreed to point out a place, 
where a fact would be discovered in pursuance 
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things and to limit and confine the in- 
formation ■which may be proved ■within definite 
limits and not necessarily to include every 
thing which may relate 'to that information. 
Karam Din v. Emperor. 30 Cr. L. J. 385 : 

115 I. C. 1 ; I. R. 1929 Lah. 337 : 

A. I. R. 1929 Lah. 338. 

S. 27 — Duty of Court. 

Confession induced by threat or promise— 
Retracted confession challenged by the defence 
— Judge must make thorough enquiry about 
voluntary character of confession. Kali 
Charan Haidar v. Emperor. (F. B.) 

34 Cr. L. J. 1087 : 
145 I. C. 863 : 6 R. C. 152 : 
A. I. R. 1933 Cal. 835. 

S. 27 — Fact already discovered, effect 

of. 

Where a material fact, for instance, the 
manner in which a theft was committed, has 
already been discovered by some other means, 
an accused’s subsequent statement relating 
to the same fact, while in the Police custody, 
is not admissible against him under S. 27. 
Manna v. Emperor. 12 Cr. L. J. 35 : 

9 I. C. 232 : 3 P. W. R. ,1911 Cr. 

S. 27 — ‘Fact’, meaning of. 

Under S. 27, Evidence Act, the whole of the 
information given by the prisoner including 
the confessional portion thereof, which relates 
to the fact can be proved against him, and 
the word ‘fact’ in the said section includes 
not only the concrete thing discovered by 
the Investigating OfiTiccr, but also its descrip- 
tion as given by the accused including its 
connection with the crime which is under in- 
vestigation. Ilarnam Singh v. Emperor. 

29 Cr. L. J. 881 : 
111 I. C. 561 : 9 Lah. 626 : 
29 P. L. R. 679 : 
A. I. R. 1928 Lah. 308. 

— S. 27 — Fact of discovery — Admissibi- 

lity in evidence — Inducement by Police— Weigh- 
ing of evidence. 

A Police Officer was investigating a murder 
case. The accused in the presence of the 
Thancdar said to a villager that if she would 
be let off, she would tell him where the 
ornaments worn by the deceased were. The 
Thancdar made this promise to her. She 
together with the Police and a number of 
villagers went to a spot and produced from 
a dung heap the ornaments worn by the 
deceased : Held, that the fact of the dis- 
covery was admissible in evidence. In 
weighing evidence of this kind obtained 
under an inducement , consideration must 
always bo given to the fact that the evi- 
dence was in all probability secured by the 
promise held out. There may be cases where 
the circumstances are such that the fact 
that the discovery was induced by a promise 
would raise a doubt as to the genuineness of the 
discovery and render the evidence almost 
worthless. Emperor v. Mst. Misri. 

10 Cr. L. J. 212 ; 
3 I. C. 26. 
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S. 27— Incriminating statement — 

Penal Code, S. 201 — Discovery of body on 
information by accused — Statement of accused to 
Police that he buried the body, admissibility of. 

Where the body of a deceased person is 
discovered in consequence of information 
received from the accused, the statement of 
the accused to the Police that he in 
company with his father and brother had 
buried the body cannot be held to be in- 
admissible. Saifal V. Emperor. 

27 Cr. L. J. 827 : 

95 I. C. 603 : 27 P. L. R. 580 : 

8 L. L. J. 519. 

S. 27 — Inculpatory statement, admis- 
sibility of. 

Under S. 27, Evidence Act, it is only when 
something is diseovered in consequence of in- 
formation received from a person accused of 
an offence that so much of the information 
as relates distinctly to the thing discovered 
may he proved. Where a person accused of 
murder offered to show to the Police the 
scene of the murder and the place where the 
deceased's things were hidden, but both these 
places had already been disclosed by an accom- 
plice : Held, that the conduct of the accused 
in this respect was inadmissible in evidence 
against him. Pau Gang v. Emperor. 

19 Cr. L. J. 42 : 
42 I. C. 1002 : A. I. R. 1917 L. Bur. 5. 

S. 27— Inducement from person in 

authority— Con/cssion — Magistrate recording 
confession — Duty of Magistrate trying case — 
When confession retracted. 

Accused A on the 23rd April made certain 
disclosures to the Police and pointed out cer- 
tain articles to them. On the 25th April he 
told them that he had taken part in the 
crime of dacoity, and on his statement, one B 
was arrested next day. A continued to remain 
in company of the Police but unarrested and 
went about from place to place with the 
Inspector for three days. Then he was formally 
arrested and sent to a Magistrate who took 
down his confession and to whom the aceused 
candidly expressed his hope that by confessing 
he might secure a pardon and the Magistrate 
acquiesced in the idea and even confirmed it ; 
Held, that the confession was inadmissible as 
it was quite impossible to hold that it did 
not appear to have been caused by some 
inducement from some person in authority. 
Shwc Hmon v. Emperor. 14 Cr. L. J. 417 ; 

20 I. C. 401 : 6 Bur. L. T. 109. 

S. 27 — Information by t'wo persons 

leading to discovery— Only that given first 
admissible— Necessity of proving specifically the 
information given by each — Approver’s story — 
Corroboration, 

Where two persons arc alleged to have given 
certain information to the Police which led 
to the arrest of another aceused, it is only 
the information given first which can be ad- 
mitted under S. 27, Evidence Act. It is only 
necessary that the information given by each 
should be precisely and separately stated. The 
statement of an approver, veracious though 
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necessary to know exactly what the state- 
ments were ; because tliey are admissible 
only so fat as they lead to the discovery 
of some fact and no further. Where a fact 
is discovered in consequence of information 
given by one accused, and other accused 
persons also give the same information, it is 
not legitimate to say that the fact is discovered 
within the meaning of S, 27, from the infor- 
mation given by all of them. Emperor v. 
Shivputraya Baslingaya. 31 Cr. L. J. 1104 : 

126 I. C. 876 : 32 Bom. L. R. 574 : 

A. I. R. 1930 Bom. 244. 


S. 27 — Statement made after dis- 
covery of property — Evidence— Pointing out 
property— Evidentiary value. 

A statement by accused not leading to 
discovery of property and made after dis- 
covery and production of the property, is 
irrelevant under S. 20, Evidence Act. That 
section has reference only to statements made 
prior to the discovery of property and in 
consequence of. which such property was dis- 
covered. It is a question of fact whether 
the pointing out or production of property 
by a person does or does not raise a pre- 
sumption of guilt. The production or the 
pointing out may indicate that the accused 
was in possession or that ha had innocent 
knowledge that the articles had been left 
there by some one else. Emperor v. Photo. 

13 Cr. L. J. 529 : 
15 I. C. 801 : 5 S. L. R. 257. 

S. 27 — Statement not relating to dis- 
covery— Stafement pointing out place where 
corpse was buried —Statement that accused buried 
the dead body, whether admissible— Murder — 
Knowledge of place of burial, whether proof of 
guilt. 

Accused, who was charged with an offence 
under S. 302, Penal Code, made a statement 
to the Police that he would point out the 
place where the dead body of the deceased 
was buried and added that he had buried 
the body : Held, that the statement that the 
accused had buried the body did not relate 
to the discovery of the body and was not 
provable under S. 27, Evidence Act. The 
mere fact that an accused person appears to 
have known where the dead body of the 
deceased was buried does not prove that he 
was the murderer. Sulakhan Singh v. Empe- 
ror. 26 Cr. L. J. 1429 : 

89 I. C. 901 : 1 L. C. 308 : 
A. I. R. 1926 Lah. 138. 


S. 27 — Statement of accused.. 

Statement of accused in the nature of a confes- 
sion IS not admissible if no material fact is dis- 
covered. ^ But the conduct of the accused can 
be taken into account. Muhammad v. Emperor 
^ 36Cr. L.J. 697; 

7 R. L. 674 : A. I. R. 1934 Lah. 695 

p mting out the places where stolen 
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property had been concealed, is admissible 
under S. 27, Evidence Act, even if the pro- 
perty and the place had already been found 
out by the Police. Janfei v. Emperor. . 

^ 11 Cr. L.J. 244(b): 

5 I. C. 769 : 11 C. L. J. 182. 


S. 27— Statement to Police— Fart dis- 
covered through such statement not relevant- 
statement, whether admissible. 

A statement made by an accused to the 
Police cannot be proved under S. 27, Evidence 
Act, unless the fact deposed to as discovered 
in consequence of information received from 
such statement is a fact relevant to the 
case in which the evidence is sought to be 
given. Goknl Chamar v. Emperor. 

28 Cr. L.J. 971 : 

105 1. C. 683 ; 6 Pat. 611 : 

A. I. R. 1928 Pat. 22. 


S. 27 — statement to Police — Statement of 

accused before Police that he buried dead body of 
deceased, admissibility of. 

Where a person is suspected or accused of 
murder, a statement made by him before the 
Police that he had buried the body of the 
deceased at a particular place pointed out 
by him is admissible in evidence. Mamun v. 
Emperor. 31 Cr. L. J. 293 : 

124 I. C. 728 : 31 P. L. R. 701 : 

, A. 1. R. 1930 Lah. 530. 


S. 27 — Statement to Police by co-accused 

— Admissibility of — Statement, whether evidence 
of guilt of co-accuscd. 

A statement made by an approver to the 
Police at the time of his arrest giving the 
names of other persons who had joined in 
the offence can be used as against the latter 
only under S. 27, Evidence Act.. The use 
which can legitimately be made of such 
information is merely thi s that when direct 
evidence is given against this accused at the 
trial, it is open to the defence to check such 
evidence by asking whether the name of 
a particular accused was mentioned or not 
at the time. It becomes evidence which 
may be used to test the consistency _ of 
the approver’s story and it is information 
which leads to the discovery of. the accused, 
but it is no evidence of the guilt of the 
accused. Subedar v. Emperor. 

25 Cr. L.J. 490: 

77 I. C. 890 ; A. I. R. 1924 All. 207. 

S. 27— Test of admissibility — Dis* 

covery of fact, xoheiher includes discovery of 
person. 

The discovery of a person who is afterwards 
proved to be a dacoit, is not the disco'wry 
of a fact within the meaning of S. 27, Evi- 
dence Act. S. 27, Evidence Act, should not 
be used in a way as to evade the statutory 
provisions of S. 25. The test of admis- 
sibility, under S. 27, Evidence Act, ot 
information received from ah accused person 
in the custody 'of a Police Officer _ is (o) 
■whether the faet so diseovered is in itself a 
relevant fact, (6) whether it was discovered as 
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is obviously, for all practical purposes, in 
Police custody, wliere it is proved that lie 
was arrested before he went to the spot from 
which the ornaments alleged to have been 
stolen from the child murdered, have been 
dug out. Jamunia v. Emperor. 

37 Cr. L. J. 1047 : 
164 I. C. 964 : 1. L. R. 1936 Nag. 78 : 
9 R. N. 48 : A. I. R. 1936 Nag. 200. 

S. 27 — Police custodi/. 

The expression ‘ Police custody ’ in S, 27 
does not necessarily mean formal arrest, it also 
includes some form of Police surveillance and 
restriction on the movements of the person 
concerned by the Police. Gurdial Sivgh v. 
Emperor. 33 Cr. L. J. 756 : 

139 I. C. 429 : 33 P. L. R. 826 : 

I. R. 1932 Lab. 578 : 
A. I. R. 1932 Lab. 609. 

S. 27 — Record of Police, regarding 

searches, clc. — Admissibilily of. 

S. 102, Cr. P. C., is aimed against the 
admission, at the instance of the proscculion, 
of Police diaries and other records prepared 
or copied from the diaries of the Investigating 
Officers. It is not intended to exclude from 
evidence records of searches or a record of 
a statement made by the accused pointing out 
the place where a weapon is concealed. The 
section does not, in any way, supersede the 
provisions of S. 27 of Evidence Act. Tlie pro- 
visions of the Evidence Act arc quite ;indepcn- 
dent of the sections in the Cr. P. C. and cannot 
be treated as impliedly repealed in conse- 
quence of the amendment of Cr. P. C. Jn re : 
Semalai Gotindan, 26 Cr. L. J. 840 ; 

86 I. C. 664 : 21 L. W. 199 : 
A. I. R. 1925 Mad. 574. 

S. 27 — Recording evidence— D m/i/ of 

Magistrate. 

It is quite legitimate for a Magistrate to 
record as evidence under S. 27, Evidence Act, 
that an accused person said: “ I will point out 
certain property,” if that statement of the 
accused leads to a discovery, but it is not 
legitimate to record as evidence that an ac- 
cused person said: “ I will point out certain 
property which I obtained as my share of the 
booty in the dacoity.” Gurdit Singh v. Em- 
peror. 19 Cr. L. J. 439 (b) ; 

44 I. C. 967 : 9 P. W. R. 1918 Cr. : 
52 P. L. R. 1918 : A. I. R. 1918 Lab. 358. 

S. 27 — Retracted confession. 
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under the provisions of S. 27. Emperor v. 
Ramantija Ayyangar. 36 Cr. L. J. 1442 (2) : 

158 I. C. 764 : 1934 M. W. N. 1479 : 
58 Mad. 642 : 42 L. W. 124 : 

68 M. L. J. 73 : 8 R. M. 331 : 

A. I. R. 1935 Mad. 528. 

S. 27 — Scope and object of — Portion 

of statement of aeensed relating to fact discovered 
— Admissibility — Statement that accused buried 
gun in certain place, . made while in Police 
custody — Gun subsequently discovered at that 
place — Admissibility. 

The intention of the Legislature in enacting 
S. 27, Evidence Act, was that the minimum 
portion of a confession made to a Police 
Officer or of information given to him should 
be admitted into evidence which might 
reasonably be held to relate distinctly and 
positively to the fact discovered and which is 
necessary to be proved in order adequately 
to explain such discovery. Consequently, the 
statement of the accused made while in Police 
custody, that he had himself buried a gun 
at a certain place, leading to the discovery 
of that gun in that place, is admissible 
in evidence. Emperor v. Chokhey. 

38 Cr. L. J. 910 (b) : 

170 I. C. 453 : 1937 A. L. J. 715 : 

10 R. A. 108 : 1937 A. W. R. 616 : 

I. L.R. 1937 All. 710: 

A. I. R. 1937 All. 497. 

S. 27— Scope of — Accused pointing 

out stolen articles— Admissibility af evidence 
should not be judged by S. 163, Criminal Pro- 
cedure Code, but by Evidence Act— Conduct. 

The admissibility of evidence to the effect 
that the accused went to a certain place and 
there produced certain ornaments should be 
judged by the provisions of the Evidence 
Act and not by the provisions of S. 185, 
Cr. P. C. S. 27, Evidence Act, does not 
qualify only S. 2G but it also qualifies Ss. 24 
and 25 of the Act. The object of S. 27 is 
to provide for the admission of evidence 
which but for that section cannot be admitted 
by virtue of the three preceding sections. 
That section does not profess to and does 
not deal with evidence as to the conduct or 
acts of the accused which is admissible under 
S. 8 or any of the preceding sections of the 
Evidence Act. Misri v. Emperor. 

10 Cr. L. J. 439 : 

3 I. C. 975 : 6 A. L. J. 839. 

-S. 27— Scope of— Admissibility in evi- 
dence of statements made to Police. 


A confession that is afterwards retracted 
should not be made the basis of a conviction, 
unless it is corroborated in material particulars 
and by independent testimony. Ramasami 
Boiian V. Emperor. 21 Cr. L. J. 79 : 

54 I. C. 479 : 11 L. W. 8 : 

A. I. R. 1920 Mad. 109. 


S. 27 — Scope. 

It is not necessary that the information given 
by a person in the custody of a Police" Officer 
shall be a confession before it can be proved 


Where a fact is discovered in consequence 
of a statement made by an accused person 
in the custody of the Police, only so much 
of the statement as led directly to such 
discovery may be proved under S. 27 of th'e 
Evidence Act. The accused had pointed out to 
the Police the place where certain acts had, ac- 
cordingto his statement, been done : Held, that 
this did not render his statements regarding 
such acts admissible in evidence, Gaung Gyi 
V, Emperor. 8 Cr. L. !• 62 : 

4 L. B. R. 244 ; 14 Bur. L. R. 233. 
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Ss. 27, 30 — Confession of accused — 

Testimony of accomplice— Distinction — Convic- 
tion based solely on confession of co-accused, 
legality of. 

The confession of a co-aeciised under the 
provisions of S. 30, Evidence Act, stands on a 
different footing from the testimony of an 
accomplice. The latter is substantive evidence 
in the strict sense of the term, a conviction may 
legally proceed upon it without corroboration. 
But the confession of a co-accused is not, in 
itself, substantive evidence and cannot be used 
as the basis of a conviction. It may be used 
only in a subsidiary manner in connection 
with the substantive evidence adduced in the 
case to which recourse must be bad in the 
first instance. The conviction based solel5' on 
the confession of a co-accused is bad in 
law. Necha v. Emperor. - 29 Cr. L. J. 609 : 

109 I. C. 801 : 11 N. L. J. 104 ; 
A. I. R. 1929 Nag. 213. 

Ss. 27, 30 — Discovery — Fact discovered 

must be relevant fact, and object material object— 
Fact, if can be made relevant by evidence aliunde 
— Absence of such evidence — Statement connecting 
fact discovered with offence and making it relevant 
— Admissibility of statement. 

The fact deposed to and the fact discovered 
obviously must be relevant and the fact or 
thing discovered can only be relevant if it is 
connected with the offence of which the ac- 
cused is charged ; and the confession should 
be a confession of the offence charged and not 
of anything else. Before the statement is given 
in evidence, it must be shown that fact dis- 
covered is a relevant fact and that the object 
is a material object. Athappa Goundan v. Em- 
peror. (F. B.) 171 I. C. 245 : 

1937 M. W. N. 442 : 46 L. W. 152 ; 
1937, 2 M. L. J. 60 : 1. L. R. 1937 Mad. 695 : 
10 R. M. 321 : A. I. R. 1937 Mad. 618. 

Ss. 27, 30— Statement by witness to 

Police. , 

A statement made by a witness to a Police 
Inspector or to an investigating Magistrate 
is no evidence against an accused, even though 
the statement before the investigating Magis- 
trate is made in the presence of the accused. 
In re : Sankappa Rai. 7 Cr. L. J. 325 : 

18 M. L. J. 66 : 31 Mad. 127. 

3 M. L. T. 270. 

S. 28. 

Sec also (i) Cr. P. C., 1898, S. 164. 

(ii) Evidence Act, 1872, S. 24. 

— S. 28— Power of Court— Confession, 

whether must be accepted or rejected in entirety. 

Although a confession must be taken as a 
whole and considered along with the admitted 
facts of the case, the accused being judged bj' 
his whole conduct, the Court is at liberty to 
disregard anj* statement contained in the con- 
fession which it disbelieves. Kamoda v. 
Emperor. 19 Cr. L. J. 785 : 

46 I. C. 705 : A. I. R. 1918 Nag. 198. 

S. 28 — Statement to Police— 5fa/c- 
ment to village srhilc being arrested at 
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instance of Folice—Whether statement while in 
Police custody. 

A statement by an accused that he has com- 
mitted the murder made to a Headman when 
the accused is in the act of being arrested by 
the Headman at the instance of the Police, is 
very near to a statement made by a man 
when in Police custody, and must, therefore, 
be scrutinized with the greatest care. Sit Ro 
Saw V. Emperor. 37 Cr. L. J. 1137 • 

165 I. C. 319 : 9 R. Rang. 204 : 
A. I. R. 1936 Rang. 455. 

7 S. 29. 

Sec also Evidence Act, 1872, S. 24. 

S. 29 — Evidence of joint discovery— 

Evidence by several persons, whether sufficient 
— Theft — Evidence — Tracks compared several 
days after oecurrence. 

Where more than one accused person in 
custody of the Police point out this or pro- 
duce that jointly, it is usually impossible to be 
sure which of them really does the pointing 
out or the production and which simply follows 
the others. Such an evidence of joint dis- 
covery cannot sustain a conviction. Track 
evidence is hardly of any. value when the 
comparison has been made eight or nine days 
after the affairs. Pathana v. Emperor. 

15 Cr. L. J. 499 ; 
24 I. C. 587 ; 9 P. W. R. 1914 Cr. : 
63 P. L. R. 1914 : A. I. R. 1914 Lah. 431. 

S. 29— Statement by accused to 

Magistrate —Remand. 

Statements by accused to a' Magistrate when 
produced by Police for purpose of remand are 
admissible. Nga Po Dwe v. Emperor. 

35 Cr. L. J. 823 : 
148 I. C. 1002 ; 6 R Rang. 265 : 

A. I.R. 1934 Rang. 78. 

S. 30. ■ 

Abetment. 

Accused, examination of. 

Admissibility against co-accused. 

Admissibility of confession. 

Applicability. 

Approver’s confession. ' 

Confession. 

Construction. 

Conviction on confession of co- 
accused. , ■ 

Corroboration. . 

Essentials for admissibility. 

Evidentiary value. 

Interpretation. 

Joint trial. 

Power of Judge under. 

‘ Proved’, meaning of. 

‘ Proving a confession.’ , 

Retracted confession. - ■■ 

‘ Some offence,’ meaning of. ‘ 

Scope of. 

Self-exculpatory statement. 

State of co-accused if admissible 

against others. 

Statement. 

Trial of several accused for major 

offence. 
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; S. 27 — Scope of. 

S. 27 is an exception to the general rule 
against the proof of statements made to the 
Police by the accused persons in the course 
of an investigation. Jn re ; Syamo Maha Patro, 
(F- B.) 33 Cr. L. J. 418 : 

137 I. C. 9 ; 1932 M. W. N. 305 : 

35 L. W. 705 : 62 M. L. J. 742 : 

I. R. 1932 Mad. 338 : 

A. I. R. 1932 Mad. 391. 

S.27~Scope of—S. 27 is pro tanto 

repealed by S. 162, Cr. P. O. {Act V of ISOS),. 

S. 27, Evidence Act, is pro tanto repealed 
by S. 1G2, Cr. P. C., and evidence of in- 
formation, whether it amounts to a confession 
or not, wliicli relates to the fact discovered 
in consequence of such information must not 
be considered admissible in evidence. Uaham 
Kliuda Yar v. Emperor. 41 Cr. L. J. 591 ; 

188 I. C. 498 : 13 R,L. 1: 

I. L. R. 1940 Lah. 242 : 

A. I. R. 1940 Lah. 129. 

S. 27 — Scope of — Statements made by 

accomplice elsewhere than before the Court, ad- 
missibility of. 

S. 27, Evidence Act, is a proviso to the pre- 
ceding sections which deal with wliat may 
or may not be proved as against the person 
making a confession. It has notliing what- 
ever to do with what may or may 
not be proved ns against other persons when 
the person who made the alleged confession 
is not himself on his trial but is appearing 
ns a witness in the case. Hearsay evidence 
of any statement whatsoever made at any 
time and under any circumstances by an 
accomplice cannot be produced ns against the 
accused before the Court. Statements made 
by an accomplice elsewhere than before the 
Court and not in the presence of the accused 
can be proved only to corroborate, to con- 
tradict or to impeach the credit of the 
accomplice. In no case can they be put 
forward ns substantive evidence of the truth 
of the facts therein stated. Aman Ali v. 
Emperor. 11 Cr. L. J. 631 : 

8 I. C. 379 : 13 O. C. 309. 

S. 27 — Scope of. 

The greatest possible precision should also be 
insisted on in a statement concerning informa- 
tion given by an accused person which is alleg- 
ed to have led to the discovery of a certain fact, 
and which is, therefore, admissible in evidence 
under S. 27, Evidence Act. The discovery of a 
fact in consequence of information given by an 
accused person to the Police docs not render a 
subsequent confession to a Police Ofllccr 
admissible in evidence, nor does S. 27, Evidence 
Act, apply to information given to the Police 
by an accused person who was not in custody 
at the time it was given. Kha lllaw v. Emperor. 

7 Cr. L. I. 82 : 

4 L. B. R. 116. 

S. n— Scope of. 

The mere pointing out of a house of the 
complainant by the aceused charged with theft, 
is not information ; it is not a statement 
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incriminating or otherwise admissible under 
&. 27, Evidence Act. Dhaman Hiranand v 

39 Cr. L. T, 10 • 
mi.C.737 : 3lS.L.R.494 ; 
10 R. S. 124 : A. I. R. 1937 sind 251. 


S. 27 — Scope of. 

There is no irregularity in the recording of a 
witness’s statement under S. 164, Cr. P C 
without calling the accused, but an accused’s 
statement to the Police corresponding to that 
statement is ordinarily inadmissible as being a 
very criminating circumstance equivalent to a 
confession, and S. 27, Evidence Act, cannot 
come into operation where there is not the re- 
quired guarantee of the truth of his statement 
in the discovery of the identical property. 
In re : Marctha Baht Dolalram. 7 Cr. L. J. 166. 


S. 27 — Scope of. 

Under Ss. 27 and 30, Evidence Act, the most 
that could be taken into consideration in the 
statement of an accused against another would 
be so much of the information amounting to a 
confession as was the immediate cause of the 
discovery of some relevant fact against the 
person making the statement. In rc : Sankappa 
Eat. 7 Cr. L. J. 325 : 

18 M. L. J. 66 : 31 Mad. 127 ; 

3 M. L. T. 270. 


S. 27 — Scope of — Whether in nature of 

proviso to previous sections. 

S. 27, Evidence Act, is in the nature of a 
proviso relating to the previous sections which 
lay down the general rules as to the inadmis- 
sibility of confessions made in certain 
circumstances. The general ground for not 
admitting confessions made either to a Police 
Oflicer, or made under any inducement, or 
made by persons while in custody, is clearly 
the danger of admitting false confessions, but 
the necessity for this precaution disappears 
when the truth of the confession is guaranteed 
by the discovery of facts in consequence of 
the information given. The statement, there- 
fore, that the accused had deposited two 
karas belonging to the -deceased in a certain 
place and offered to show the Police the spot, is 
admissible. Nahru v. Emperor. 

38 Cr. L. J. 642 : 
168 I. C. 962 : 9 R. N. 281 : 
I. L. R. 1937 Nag. 268 ; 
A. I. R. 1937 Nag. 220. 

S. Zl— Scope of— Whole of the statement 

leading to discovery, if admissible. 

S. 27, Evidence Act, is an enabling section 
providing an exception to the previous ones, 
which exclude confessions made to or in 
presence of the Police. If the conditions of 
the section are fullilled, it allows even a confes- 
sion to be proved* If an accused makes a 
statement which is admissible 
the whole of the statement which leads to ^e 
discovery of the stolen property, is admissible 
and sentences should not be cut up so as to 
reduce the statements only to the actual words 
which the accused may use to express the fact 
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S. 30— Con/ession— Co-accused — Legal 

evidence— Abcf merit— Revision — Practice. 


— ' S. 30— Confession and admission— 

Distinction between. 


Where some of the accused persons make 
statements in Court denying their participation 
in the commission of any crime, but incrimi- 
nating .a co-accused, these statements are not 
confessions and cannot be taken into con- 
sideration as against the co-accused under 
S. 30, Evidence Act. -A statement niade to 
the Police by an accused person to the effect 
that if certain other persons were sent for, he 
would see that some other property was 
traced out and restored, is not legal evidence 
to prove that the accused has been guilty of 
abetment of theft. Where the record vdis- 
closed no legal evidence in support of a 
conviction, the conviction was set aside on 
revision. Bishan Datl v. Emperor. 

2 Cr. L. J. 22 : 
2 A. L. J. 53. 

S. 30 — Confession, meaning of. 

The word " confession ” in S. 30, Evidence 
Act, cannot he construed as including a mere 
inculpatory admission which falls short of 
being an admission of guilt, A confession 
unsupported by other testimony is evidence 
of the weakest kind against a co-accused. Shco 
Ambar v. Emperor. 25 Cr. L. J. 391 ; 

77 I. C. 439 : A. I. R. 1925 Oudh 295. 

S. 30 — Confession, whal is. 

M^here the accused has been examined under 
S, 342, and his examination has been duly 
recorded according to S. 364, any admission 
made by him during the course of that 
examination, which inculpates himself as well 
as the other accused, is a confession proved. 
Ganpat v. Emperor. 32 Cr. L. J. 1222 ; 

134 I. C. 686 : 27 N. L. R.'163 : 
I. R. 1931 Nag. 174 : A. I. R. 1931 Nag. 169. 

S. 33 — Confession against co-accused 

— Cr. P. C , S. 110 — Confession in dacoity 
case, admissibility of, against co-accused in 
proceedings under S. 110, Or. P. O. 

The confession of an accused person in a 
dacoity case is inadmissible, in evidence 
against a co-accused in that case in a 
proceeding against the latter under S. 110, 
Cr. P. C. Mafizuddin Khan v. Emperor. 

61 1. C. 793 : 33 C. L. J. 70 : 5^ a^W^N.’ 239 ; 

A. I. R. 1921 Cal. 557. 

S. 30 — Con^'ession against co-accused — 

Cr. P. C., S. 312 —Confession made ' by accused 
during examination under S. 342, whether 
admissible against co-accused. 

_ Where more persons than one are being 
jointly tried for the same offence, a statement 
made by one of such persons during his 
examination under S. 342, Cr. P. C., 
implicating himself and the other accused 
can be taken into consideration against the 
^her accused under S. 30, Evidence Act. 
Tytlliam Cooper v. Emperor. 31 Cr. L. J. 1137 : 

127 I. C. 105 : 32 Bom. L. R. 747 • 
54 Bom. 531 : A. I. R. 1930 Bom. 354. 


The Indian Evidence Act makes a clear 
distinction between an ‘admission’ and a 
‘ confession ’. It is only under S. 30 
that the .confession of two or more persons 
jointly tried for the same offence, can be 
taken into consideration as against the rest. 
It must be a confession to be so admissible, 
that is, it must affect both the person 
confessing and other accused. The word 
‘confession’ must not be construed' as 
including a mere inculpatory admission which 
falls short of being an admission of guilt. 
Santa Bandu v. Emperor. 10 Cr. L. J. 369 : 

3 I. C. 742 : 11 Bom. L. R. 633. 


S. 30— Confession by, one accused 

against others. 

The confession was made for the first time 
at the preliminary enquiry, but it was 
made in the dock in the presence of another 
accused and there was no question of its 
having to be proved at that stage. Then 
at the Sessions trial, two months later, it 
was proved under S. 287, Cr. P. C., by the 
Magistrate’s verbatim record of it : Held, 
that the confession could be taken into 
consideration against the other accused jointly 
tried. The other accused was in ho way 
prejudiced since he had as much opportunity ' 
of explaining or rebutting it as if it had 
been made before the preliminary enquiry 
and proved at that enquiry. In re : Velu 
Naicken. 40 Cr. L. J. 913 : 

184 1. C. 302 : 1939 M. W. N. 611 : 

1939, 2 M. L. J. 202 : 12 R. M. 431 : 
50 L. W. 920 : A. I. R. 1939 Mad. 737. 

S. 30— Con/ession by accused, use of. 


Under S. 30, Evidence Act, the Court may 
take into consideration a confession by an 
accused as against a co-accused, but a Court 
can only treat such a confession as > lending 
assurance to other evidence against a co- 
accused, and cannotJ base a conviction on 
the confession of a co-accused alone. _ Where 
there are two sets. of evidence neither of 
which alone can be accepted without corro- 
boration, they cannot each in its turn, _ be 
taken to corroborate the - other and join 
together so as to, justify any Court in acting 
on such evidence. A person cannot be 
convicted of an offence merely because he 
had absconded, and when arrested, » 

false account of his movements. Devendra 
Bhattacharya v. Emperor. 28 Cr. L. J. 497 . 

101 1. C. 881 : 8 P. L.T. 566 : 

A. I. R. 1927 Pat. 257. 


S. 30 — Confession by co-accused— No 

conviction can be based on such concessions 
unless they are corroborated. 


4. con\uction should not be sustained where 
; rests entirely on statements contained in 
onfession of co-accused persons. Nga Po 
Zya V. Emperor. 12 Cr. L. !• ^65 : 

11 T, n. mm ? 4 Bnr. L. T. 189- 
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of his statement to point out that place, the 
section does not cover similar statements of the 
other accused in Police custody. Ktidaon v. 
Emperor. 27 Cr. L. J. 60 : 

91 I. C. 236 : 21 N. L. R. 86 : 

A. I. R. 1925 Nag. 407. 

S. 27 — Statement by accused— Mode 

of recording— Police recording statement— Duty 
of trial Court. 

Statements made by an accused person which 
contain information provable in evidence under 
S. 27, Evidence Act, shouhl be clearly and 
carefully’ recorded by the Police OiTicer, and 
they should be recorded in the first person, 1 
that is to say, in the words used by the ac- 
cused. 'I hey should not be paraphrased. 
Obviously if what a man says is to be used in 
evidence, his exact words should be used and 
not what a Policeman or any one else says he 
said. IVlicn the Police have recorded the 
statement, it will, in each case, be for tbe trial 
Court to decide how much of the statement 
is admissible under S. 27, that is to say, how 
much of such information as relates distinctly 
to the fact discoverable may be proved. 
Public Prosecutor v. Marati Kunti VcnUobn Rao. 

38 Cr. L. J. 1025 : 

171 I. C. 225 : 1937 M. W. N. 441 : 

(1937) 2 M. L. J. 32 : 10 R. M. 320. 

S. 27 —Statement by accused — Relevancy of 

part— Incriminating statement of accused in 
Police custody while pointing out or producing 
instrument with which or spot where offence 
committed — Blood stains on zemindar’s clothes 
— Police diaries to be used in interest of 
accused— Cr. P. C. S. 162. 

The statement of an accused that he buried 
the weapon of the offence in a certain 
place is relevant but not the part of that 
statement that it was the weapon with 
which he had committed the crime. So also 
the statement that he would point out a 
certain spot and the evidence that at the 
spot indicated blood stains would be found, 
would 'be admissible, but not the part of 
that statement that it was at this spot 
that he had committed the crime. Where 
the accused produces the article himself, 
though the fact that he actually produced 
it at a particular place may be proved, 
yet the accompanying statement to the 
effect that he buried it there is inadmissible 
in evidence. Where an accused person has 
throughout consistently refused to make any 
confession before' a Magistrate and against 
whom there is practical!}' no evidence at 
all, his incriminating statement under S. 27 
must necessarily be received with the 
greatest caution and suspicion, although 
deposed to by respectable Police OITicers 
and the village authorities. The Police 
diaries, etc., should be referred to under 
S. 102, Cr. P. C., in the interest of the 
accused person for checking the evidence of the 
prosecution witnesses to see how far their 
statements can be relied upon. Blood stains 
on a zemindar's clothes are very seldom 
Incriminating. Santa Singh v. Emperor. 

14 Cr. L. J. 190 (b) : 
19 I. C. 190 ; 15 P. W. R. 1913 Cr. : 

171P.L. R. 1913. 
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S. 27— Statement by same accused — 

Properly produced in consequence of the 
information— Penal Code, S. 395. 

Where the complainant alleged that he saw 
11 men committing dacoity in his house ; 
and the Police brought up 19 accused 
persons for trial, the evidence against 
accused Nos. 1 to 15 being that immediately 
after the dacoity, they were individually 
found in possession of their share of the 
booty consisting of gold and silver ornaments 
which were identified as the complainant’s 
and cash which they could not account for; 
and that accused Nos. 10 to 19 had stated 
to the Zemindars while in Police custody 
that their share of the booty had been 
dacoited away by three other persons, and 
in consequence of this information, property 
had been produced by the three persons so 
mentioned : Held, that the statement made 
by accused Nos. 16 to 19 was admissible 
under S. 27, Evidence Act, and in view of 
the fait that property had been found from 
all the accused immediately after the dacoity, 
they had been rightly convicted under 
S. 395, Penal Code. Emperor v. Hazuri. 

10 Cr. L. J. 239 : 

2 S. L. R. 27. 

S. 27 — Statement extorted — Admissi- 
bility of in evidence. 

A statement, even if extorted or elicited 
from a prisoner, will not thereby be rendered 
inadmissible under S. 27, Evidence Act, 
but its value must be very seriously 
affected. Public Prosecutor v. PaUkiriswami. 

31 Cr. L. J. 449 : 

1221. C. 648:57 M. L.J. 548 : 

1929 M. W. N. 785 : 30 L. W. 791 : 

A. I.R. 1929 Mad. 846. 

S. 27— Statement, how to be recorded 

— Duty of trial Judge. 

Statements made by an accused person 
which are or may be provable under S. 27, 
Evidence Act, should be clearly and care- 
fully recorded by the Police Officers 
concerned. They should be recorded in the 
first person, that is to say, as far as 
possible in the actual words of the accused. 
They should not be paraphrased. Obviously, 
if what a man says is to be used in 
evidence, his own words should be used and 
not a rendering into third person of the 
purport of his statement. With such a 
record of the statement before him it will 
then be for the trial Judge to decide how 
much of it is admissible under the section. 
Athappa Goundan v. Emperor. (F. B.) 

38 Cr. L. J. 1027 : 

171 1. C. 245 : 1937 M. W. N. 442 : 

46 L. W. 152 : 1937, 2 M. L. J. 60 ; 

I. L. R. 1937 Mad. 695 : 10 R. M. 32l : 

A. I. R. 1937 Mad. 618. 

S. 27— Statement leading to dis- 
covery of fact— Duty of prosecution to prove- 
exacl statement — Statement by several accused, 
effect of. 

In order ^to apply S. 27, Evidence A ct, it is 
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judgment. A confession of a co-accused must 
be regarded with suspicion. Sapku v. Emperor. 

?■? r"!- T T 1 70 • 

65 I. C. 561 : A. I. R. 1922 Nag. 146* 

S. 30~Confession of co-accused— Con- 
viction based on uncorroborated confession, lega- 
lity of — Identification by co-accused, whether 
corroboration. 

It is unsafe to base a conviction on the un- 
corroborated retracted confession of a co- 
accused. The mere identification of an accus- 
ed person by a confessing co-accused, who 
admittedly knew him, is no corroboration of 
the statement of the confessing accused. 
Ditngar v. Emperor. 27 Cr. L. J. 858 : 

96 I. C. 983 : A. I. R. 1926 All. 603. 

S. 30 — Confession of co-accused mini- 
mising his liability. 

A person who remains on watch outside 
during the commission of a dacoity, is by no 
means the least guilty and a confession made 
by an accused person •who says that he 
remained outside while the other accused com- 
mitted dacoity inside, cannot be rejected on 
the ground that he has minimised his share 
in the dacoity. Autar v. Emperor. 

31 Cr. L. J. 1017 : 
126 I. C. 498 : 7 O. W. N. 456 : 
I. R. 1930 Oudh 370 : 
A. I. R. 1931 Oudh 74. 

S. 30— Confession of co-accused— Nature 

of corroboration required to sustain convic- 
tion— Circumstantial evidence, sufficiency of. 

The question of what corroborative evidence 
is sufficient, with the confession of one co- 
accused implicating himself and another, to 
support a conviction must depend on the cir- 
cumstances of each particular case. It can- 
not be laid down as a rule of law that an 
accused person ought not to be convicted on 
the ground of such confession corroborated 
by circumstantial evidence unless the circum- 
stances constituting corroboration would, if 
believed to exist, themselves support a con- 
viction. Uggappa Pujari v. Emperor. 

30 Cr. L. J. 1071 : 
119 I. C. 474 : 1929 M. W. N. 272 : 
30 L. W. 403 : I. R. 1929 Mad. 970 : 

- A. I. R 1929 Mad. 498. 

S. 30 — Confession of co-accused — Plea 

of guilty — Co-accused — Removal of co- accused 
from dock— Admissibility of co-accused's confes- 
sion against remaining prisoner. 


If one co-accused pleads guilty and is removed 
from the dock and the other accused alone 
is tried, the confession of the former cannot 
be taken into consideration against the latter 
under S. 30, Indian Evidence Act. Emperor v 
Kiramal Sirdar. 12 Cr. L. J. 479 ’• 

12 I. C. 87 : 38 Cal. 446 i 
16C.W. N. 49. 
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S. 30, Evidence Act, contemplates a stab 
ment •which taken by itself would be sufficiet 
to justify the conviction of the person makin 
It for the offence for which he is being jointl 
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tried with the other person or persons 
against whom it is tendered. An exculpa- 
tory statement in which the' accused tries 
to throw the guilt on the shoulders of his 
co-accused, cannot be used against them. 
Raghunath v. Emperor. 26 Cr. L. J. 1380 • 
89 I. C. 516 ; A. I. R. 1926 Nag. 119. 

— ; S. 30— Confession of co-accused— Sub- 

stantial self-implieation — Admission of actual 
guilt, whether necessary. 

All that is required to make the confession 
of an accused person admissible against a 
co-accused under S. 30, Evidence Act, is that 
the confession shall substantially implicate its 
maker in regard to the offence with which he 
and his co-accused are charged. It is not 
necessary that there should be an admission of 
actual guilt. The admission may establish 
constructive guilt only. . Suha Raul v. Emperor. 

25 Cr. L. J. 17 : 

75 1. C. 705 : 4 P. L. T. 505 : 

A. I. R. 1924 Pat. 347. 

S. 30 — Confession of co-aceused— Sub- 
stantive evidence not sufficient to establish guilt 
against accused — Confession of co-accused, if can 
be used as substantive evidence. 

When the substantive evidence is not suffi- 
cient to establish a prima facie guilt against 
the accused, it is not permissible to use the 
confession of a co-accused under S. 30, Evi- 
dence Act, as if it were itself substantive 
evidence, which it is not. If there is relevant 
evidence bearing on the accused’s complicity 
in a particular crime, the confession of a 
co-accused may be taken into consideration 
to lend assurance to it. It can, in no case, be 
used to fill up the gap in the prosecution 
evidence. Maroti v. Emperor. 

41 Cr. L. J. 553 : 

188 I. C. 146 ; 1940 N. L. J. 210 : 

12 R. N. 333 : A. I. R. 1940 Nag. 230. 

^ — S. 30 — Confession of co-accused, when 

admissible. 

The statement of one accused cannot be taken 
as evidence against another accused ^ under 
S. 30, Evidence Act, unless the parties are 
admittedly in pari delicto, that is, when a 
confessing accused implicates himself to the 
full or as much as his co-accused _ whom he is 
criminating. Statements which inculpate the 
maker more than, or equally with, others alone 
can afford any satisfactory guarantee of their 
truth. Less weight must be attached to state- 
ments which implicate the maker in a lesser 
degree than others. Where the principal 
blame is laid on others, the statement is self- 
serving according to the ideas of the person 
making it and is entirely excluded from con- 
sideration. There is absolutely no guarantee 
whatever as to its truth where the statement 
entirely exonerates the maker. Such a sta^- 
ment cannot be held admissible as against the 
co-accused. Sheocharan v. Emperor. 

26 Cr. L. J. 1537 : 

90 I. C. 385 : 21 N. L. R. 88 : 

A. I. R. 1926 Nag. 117- 
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a direct, natural and necessary consequence of 
the information so received. Salam v. Emperor. 

19 Cr. L. J. 79 : 

43 I. C. Ill ; 14 N. L. R. 192 : 

A. I. R. 1917 Nag. 81. 

S. 27 — Voluntary confession. 

The general rule that a confession should 
be voluntary, should apply to a confessional 
statement under S. 27. Where a person had 
been persistently questioned for hours, through- 
out being under arrest, this process is such 
as to taint any result ■which may arise from 
it. It is a clear breach of the Police instruc- 
tions which are not to pester people who 
are under arrest. The statement thus 
extracted cannot be considered as volun- 
tary confession and is not receivable in evi- 
dence. Emperor v. Tadul urn Poltgadtt. 

41 Cr. L. J. 242 : 

185 I. C. 829 : 1939 M. W. N. 873 : 

SO L. W. 435 : 12 R. M. 612 : 

A. I. R. 1940 Mad. 12. 

S. 27 — Voluntary information by 

offender to Police — Diseoverp oj eorpse in con- 
sequence of information — Admissibility of state- 
ment — Confession made before accusation and 
arrest, admissibility of. 

Where a person who had wounded his ■wife, 
went to the Police Station immediately and 
stated to a Police Officer that he went 
to a certain room where his wife was 
silting and wounded her, and in conse- 
quence of this information, the Sub- 
Inspector of Police was able to discover 
the corpse of the woman in that room ; Held, 
that the statement was not admissible in 
evidence under S. 27, Evidence Act, at the 
trial inasmuch as the person who made it was 
neither an accused person, nor in the custody 
of a Police Officer when he made the state- 
ment. Dconandan Dusadh v. Emperor. 

29 Cr. L. J. 790 : 

111 I. C. 118: 7 Pat. 411 : 

9 P. L. T. 533 : A. I. R. 1928 Pat. 491. 

S. 27 — Voluntary statement — Confes- 
sion made to Police after long questioning — Ad- 
missibility — Statement not voluntary leading to 
discovery of weapon— Admissibility. 

A confession of murder made by the accused 
to the Police after six hours’ questioning 
is not a voluntary statement and is not 
admissible-in evidence. But the statement 
so far as it leads to the discovery of a weapon, 
would be admissible in evidence under S. 27, 
Evidence Act, though not voluntary. In re ; 
Kataru Chinna Papiah. 41 Cr. L. J. 323 : 

186 I. C. 484 : 1939 M. W. N. 1134 : 

50 L. W. 742 : 1940, 2 M. L. J. 35 : 

12 R. M. 663 : A. I. R. 1940 Mad. 136. 

S. 27 — What can be proved. 

Person suspected and treated as accused 
though not in Police custody — Statements by 
such person, leading to discovery, can be 
proved under S. 27. Aishan Bibi v. Emperor. 

36Cr.L.J. 14: 

152 I. C. 206 :15 Lah. 310; 

37 P. L. R. 67 : 7 R. L. 263 : 

A. I. R. 1934 Lah. 150 (2). 
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Ss. 27, 114, 133 — Accomplice, testi- 
mony of — Corroboration — Circumstantial evi- 
dence. 

The rule of law enacted in S. 133, Evidence 
Act, must be subjected to the test deduced 
from the aceumidated experience of human 
conduct in relation to the testimony of an 
accomplice. The guiding rule in this behalf 
is furnished by illustration (6) of S. 114 of 
that Act which lays down “ that an accom- 
plice is unworthy of credit unless he is corro- 
borated in material particulars.” An accom- 
plice is too immoral a person to be worthy 
of credit without corroboration in material 
particulars, and if corroboration is not forth- 
coming, because it is not possible in the 
nature of things that it should be forthcoming, 
it does not make the accomplice less immoral 
or his uncorroborated testimony less unworthy 
of credit. It would be wholly unsafe to treat 
a piece of circumstantial evidence which is 
widely disassociated, from the corpus delicti 
as a material ptrtieular to be of any corrobora- 
tive value to the testimony of an accomplice. 
In cases dependent on circumstantial evidence 
in order to justify the inference of guilt, the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable 
of explanation upon any other reasonable 
hypothesis than that of his guilt. The favour- 
able impressions on the Judge’s mind as to the 
demeanour of an accomplice in Court cannot 
take the place of corroboration in material 
particulars to make the testimony of the 
accomplice worthy of credit. Manna Lai v. 
Emperor. 25 Cr. L. J. 49 ; 

75 I. C. 753 : 27 O. C. 40 : 

A. I. R. 1925 Oudh 1. 

Ss. 27, 26— Scope of. 

Three accused were charged with murder. 
After their arrest, third accused made a state- 
ment, at the conclusion of which, he promised 
the Police to take them to the place where 
the first" accused had buried the spear with 
which ' he had stabbed the victim. The next 
day, third accused accordingly took the Police 
to a gedda and after he had himself unsuc- 
cessfully searched for the spear, the first ac- 
cused took it out and produced it. This 
statement was admitted under S. 27, Evidence 
Act, and accused No. 3 was convicted on this 
statement alone. According to prosecution case, 
the first accused had himself hidden the spear 
in that particular spot : Held, that no doubt 
if one of the Police Officers themselves or, any 
third party acting on the information of the 
third accused had recovered this spear, S. 27 
would have been applicable. But, as this spear 
was recovered not because of any information 
given by the appellant, though that might 
have beeti the proximate cause of the presence 
of the party at the gedda but by the action 
of the first accused himself, the statement 
by third accused did not fall within S. 27 
but within S. 20 and was inadmissible in 
evidence. The accused could not, therefore, be 
convicted. In re ; Nandivada Oanganna Dbora. 

41 Cr. L. J. 917 : 

190 I. C. 396 : 51 L. W. 564 : 

1940, 1 M. L. J. 758 : 1940 M. W. N. 542 : 

13 R. M. 408 : A. I. R. 1940 Mad. 744. 
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S. 30 — Corroboration. 

A conviction cannot be passed exclusively 
On the testimony of a person, who cannot be 
Cross-examined, if he is uncorroborated or 
corroborated only by an accomplice. The 
corroboration of a confession must' be on 
material particulars and taken with the eonfcs- 
sion must justify belief in the substantial truth 
of the latter. In re : Manicka Padayachi. 

24 Cr. L. J. 385 : 
72 I. C. 497 : 14 L. W. 474 : 
A. I. R. 1921 Mad. 490. 

— S. 30— Corroboration. 

A Judge sitting with Assessors ought 
never to convict an accused solely on the 
confession of a co-accused, but where he is 
sitting with a Jury, he has a discretion, to 
either withdraw the confession from the Jury, 
or to put it before them with the direction 
that they ought to acquit unless it is corro- 
borated in material particulars by indepen- 
dent evidence. Gangapa Kasdepa v. Emperor. 

14 Cr. L. J. 625 : 
21 1. C. 673 ; 15 Bom. L. R. 975. 

S. 30 — Corroboration. 

Approver — Recovery of ordinary clothes with 
no special marks of identification, is not 
sufiftcient corroboration— Ornaments which can 
be identified recovered— Corroboration is 
sufficient. Kartara v. Emperor. 

36 Cr. L. J. 702 : 
155 I. C. 305 : 35 P. L. R. 436 : 
7 R. L. 687 : A. I. R. 1934 Lab. 525. 

— S. 30 —Corroboration. 

Approver’s evidence can be corroborated by 
confession of co-accused— Approver and co- 
accused retracting statements — Court should 
scrutinize very carefully. Nga Nyein v. Empe- 
ror. 34 Cr. L. J. 286 : 

142 I. C. 87 ; 11 Rang. 4 : 
I. R. 1933 Rang. 29 : 
A. I. R. 1933 Rang. 57. 

S. 30 — Corroboration. 

Confession of co-accused —Corroboration is 
very essential. Allah Bakhsh v. Emperor. 

35 Cr. L. J. 288 : 
146 I. C. 1061 : 35 P. L. R. 115 : 
6 R. L. 313 : A. I. R. 1933 Lab. 956. 

S. 30 — Corroboration. 

The existence - of general enmity and a 
desire, however strong, or a motive, however 
effective, to procure the death of another 
person may be a piece of circumstantial 
evidence, but is not corroboration of a sworn 
statement of participation in a particular 
crime. Gobarya v. Emperor. (F. B.) 

31 Cr. L. J. 881 : 
125 I. C. 673 : 26 N. L. R. 229 : 
A. I. R. 1930 Nag. 242. 

. S. 30— Corroboration, necessity of — 

Accomplice —Confession of accused. 

The evidence of an approver cannot by itself 
be accepted as sufficient proof of the guilt 
of an accused. It must be corroborated by 
evidenoe independent of accomplices. A con- 
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fession duly made at any time by one of several 
accused persons who are under trial jointly 
for the same offence, can be taken into 
consideration ^under S. 30, Exidenee Act 
but the value of such a confession as evi^ 
dence is very small and does not constitute 
legally sufficient corroboration of the testi- 
mony of an approver either as to the 
corpus delicti or the identity of the person 
affected. Hari Lai v. Emperor. 

11 Cr. L.J.554: 
7 I. C. 1012 : 13 O. C. 243. 

•> 

S. 30 — Corroboration, necessity of— Con- 

fession of co-accused, admissibility of — Retraction, 
effect of. 

The statement of a co-accused is admissible 
in evidence but according to tlie usual practice 
and as a rule of prudence, it is unsafe to 
accept the tainted testimony of an acconiplice 
so long as it is not corroborated in material 
particulars especially where the said accomp- 
lice does not adhere to his statement. Man 
Singh V. Emperor. 31 Cr. L. J. 206 ; 

121 1. C. 103 ; A. I. R. 1929 AH. 928. 

S. 30 — Corroboration, necessity of— 

Oonfes,sion of co-accused how far evidence asainsl 
accused — Whether rule of law or practice. 

The view, that though as a matter of law 
a confession of a co-accused is sufficient for 
the conviction of an accused', as a rule of 
prudence, one must seek corroboration of the 
confession before conviction, places the con- 
fessions of a co-accused on the same footing 
as the evidence of an accomplice, .but it is 
not so. The evidence of an accomplice is, as 
a matter of law, sufficient for a conviction. 
He is a competent witness and a conviction 
is -.not illegal merely because it proceeds 
upon the uncorroborated testimony of an 
accomplice. If in spite of warning a Jury 

believes him without corroboration, the High 

Court cannot interfere. The confession of an 
accused can only be considered against his 
co-accused. Even this would not have been 
permissible but for S. 30, Evidence Act. 
The Act itself gives it a position 
inferior to the - evidence of an approver. 
Emperor v. Sadasibo Majhi. 

39 Cr. L. J. 997 : 
178 I. C. 130 ; 11 R. P- 215 : 

19 P. L. T. 801 : 5 B. R. S3 : 

A. I. R. 1939 Pat. 35. 

S. 30 — Corroboration, necessity of—r 

Trial of co-accused for offence other than that . 
for which he is jointly tried with other accused 
— Confession in joint trial by other accused 
Admissibility against him. 

There is nothing in S. 30, Evidence Act, which 
suggests that a confession is not admissible in 
evidence against a person who is being tried 
jointly for tlie same offence with a man who has 
made the confession, if the confession minimises 
the guilt of him who makes it and exagger- 
ates the guilt of the other. The section says 
that the confession must affect them both. 
It does not say that it must affect them 
both equally. But the uncorroborated evi- 
dence of such a confession against' one who 
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— Value of co-accused. 

Warrant case. 

S. 30. 

• See also (i) Confession. 

(m) Cr. P. C., 1898, Ss. 107, 
164, 337, 423, 533. 

(m) Evidence Act, 1872, Ss. 21, 
24, 27, 111. 

S. 30 — Abetment. 

The expression “voluntarily causes a woman 
to miscarry” would include any act such as 
delivery of medicine which caused the mis- 
carrirge, but if an accused has merely pledged 
the ornaments of the pregnant woman and 
raised money intentionally to aid and facilitate 
the miscarriage, he would properly be charged 
with abetment. Emperor v. Mariam Sidi. 

10 Cr. L. J. 19. 

S. 30-~Accused, examitialion of, object 

of. 

The object of examining an accused person is 
to afford him an opportunity of explaining 
away evidence against him. Each point 
appearing in evidence should be put to the 
accused and he should be invited to offer his 
explanation or- comment on it. Anything in 
the nature of cross-examination should be 
avoided. Nga San Nyein v. Emperor, 

18 Cr. L. J. 774 : 
41 1. C. 150 : 3 U. B. R. 1917, 3 : 
A. I. R. 1918 U. Bur. 34. 

S. 30 — Admissibility against co- 
accused. 

A confession of an accused is not admissible 
under S. 30, Evidence Act, against a co-accused 
if the former is convicted on his own plea of 
guilty. Emperor v. Shuldkam. (F. B.) 

16 Cr. L. J. 257 : 
28 I. C, 145 : 14 P. W. R. 1914 Cr. : 

222 P. L. R. 1915 : 
A. I. Rn915 Lab. 487. 

S. 30 — Admissibility against co-accused. 

Statement of the accused at the Police Station, 
implicating his co-accused is not admissible in 
evidence. Kala Singh v. Emperor. 

34 Cr. L. J. 1175 (2) : 
146 I. C. 27 : 34 P. L. R. 259 ; 

6 R, L. 159 : A. I. R. 1933 Lab. 167. 

S. 30 — Admissibility of confession. 

A confession after the close of the prosecution 
case when questions are put to him under 
S. 842, Cr. P. C., cannot be taken into consi- 
deration against a co-accused. Jn re ; Maruda- 
muthu Padayachi, (F. B.) 32 Cr. L. J. 1099 : 

134 I. C. 63 : 34 L. W. 162 : 
1931 M. W. N. 886 : 
61 M. L. J. 358 ; 54 Mad. 788 : 
I. R. 1931 Mad. 815 : 
A. I. R. 1931 Mad. 820. 

S. 30 — Admissibility of confession. 

A confessional statement made by an accused 
person is a confession proved within the • 
meaning of S. 30, Evidence Act, whether made 
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before trial or during trial, provided that it is 
recorded according to law. Ganpat v. Emperor. 

32 Cr. L. J. 1222 : 
134 I. C. 686 ; 27 N. L. R. 163 : 
I. R. 1931 Nag. 174 : 
A. I. R. 1931 Nag. 169. 

S. 30 — Admissibility of confession. 

A conviction cannot be based on the confession 
of a co-accused. Jahangiri Lai v. Emperor. 

35 Cr. L. J. 1180 : 
150 1. C. 1056 : 7 R. L. 58. 
S. 30 — Admissibility of confession. 

Before the confession made by an accused can 
be taken into consideration, there must be 
tolerably clear and reliable evidence tending to 
prove the crime. Makunda Hira Korku v. 
Emperor. 34 Cr. L. J. 1141 : 

146 I. C. 17 (2) ; 16 N. L. J. 129 : 
6 R. N. 60 : A. I. R. 1933 Nag. 249. 

S. 30— Admissibility of confession. 

Confession implicating co-accused at close of 
the prosecution case can be said to be ‘proved’ 
and can be used as evidence but it is weak and 
value to be attached to it is to be determined in 
each particular case. Dial Singh v. Emperor. 

37 Cr. L. J. 508 : 
161 I. C. 898 : 37 P. L. R. 806 : 
16 Lab. 651 : 8 R. L. 814 : 
A. I. R. 1936 Lab. 337. 

S. 30 — Admissibility of confession. 


Where a confession is made by an accused 
voluntarily, it is admissible in evidence against 
the accused and may be taken into con- 
sideration as against his co-accused. Nga 
Pijaiins V. Emperor. 35 Cr. L. J. 863 : 

148 I. C. 1064 : 6 R. Rang. 273 : 

A. I. R. 1934 Rang. 30. 


^ S. 30— Applicability. 

The meaning of the legislative enactment 
in S. 30 , Evidence Act that a confession may 
be taken into consideration by the Court is 
that the Court may treat the confession, m 
the circumstances provided for by the section, 

as evidence. Kehri v. Emperor, 

5 Cr. L. J. 360 : 
4 A. L. J. 310 : 29 All. 434 ; 

27 A. W. N. 140. 


S. 30— Approver’s confession. 

Approver — Testimony rejected against 
jrincipal accused — Corroboration against some 
iccused— Evidence can be accepted against 
hem. Emperor v. Bai Singh Narain Singh. 

35 Cr. L. J. 137 : 
146 I. C. 665 : 34 P. L. R. 1010 : 
6 R. L. 254 : A. I. R. 1933 Lab. 871. 

g. 30 — Confession — Admissibility. ^ 

The confession may, however, be taken into 
lonsideration against a co-accused under b. dU, 
Svidence Act. It may not stand on the same 
evel as substantive evidence but it may 
le used to supplement the substantive evi- 
lence. Baliram Singh v. j 937 . 

184 I. C. 274 : 12 R. N. 106 : 
1939 N. L. J. 442 ; A. I. R- 1939 Nag. 295. 
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to which the confession of a cj-accuseti may 
be used to supplement the substantive evidence 
in a case, and it must be left open to the Court, 
in each case, in the exercise of judicial discre- 
tion, to decide for itself under what circum- 
stances and to what extent it should be so 
used. S. 30, Evidence Act, is not a mandatory 
one and the Court is not bound to take such a 
confession into consideration. Gobarya v. Em- 
peror. (F. B.) 31 Cr. L. J. 881 : 

125 I. C. 673 : 26 N. L. R. 229 ; 

A. I. R. 1930 Nag. 242. 


30— Proved, meaning of. 
in S. 30 means proved before the 


“Proved" 

prosecution case comes to an end, either proved 
in the course of the prosecution case or proved 
in some proceeding previous to the trial. Nawab 
V. Emperor. 37 Cr. L. J. 75 : 

159 I. C. 381 ; 8 R. L. 383 : 
A. I. R. 1935 Lab. 35. 

-S. 30— Proving a confession— .<4ppZt- 


cability. 


The expression “proving a confession” in S. 30, 
Evidence Act, is inapplicable to the procedure 
where the Judge asks questions and an accused 
person gives explanations under a special 
section provided for that purpose. To prove 
a confession made by a person, evidence must 
be tendered at the trial that on some previous 
occasion he did, in fact, make a confession and 
that is the only thing which is contemplated by 
S. 30, Evidence Act. Mahadeo Prasad v. Em- 
peror. 25 Cr. L. J. 305 : 

76 I. C. 1025 ; 21 A. L. J. 179 : 

45 All. 323 : A. I. R. 1923 All. 322. 


-S. 30 — Retracted confession. 


A confession, though it is retracted , is admissible] 
against the parties making it. Makunda Hira 
Korku V. Emperor. 34 Cr. L. J. 1141 : 

146 I. C. 17 (2) ; 16 N. L. J. 129 : 

6 R. N. 60 : A. I. R. 1933 Nag. 249. 

-S. 30 — Retracted confession. 


A retracted confession is evidence and there 
is no provision in S. 30, Evidence Act, by 
which a confession is to be received in one way 
against one person and in another way against 
another. Msl. Amina v. Emperor. 

32 Cr. L. J. 579 ; 
130 I. C. 641 : I. R. 1931 Lab. 321 : 

A. I. R. 1931 Lah. 196. 

S. 30 — Retracted confession, 

A retracted confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating 
evidence is clear and convincing, there' is no 
reason to discard it. Sukha Haiti v. Emperor. 

25 Cr. L. J. 17. 
75 I. C. 705 : 4 P. L. T. 505 : 
A. I. R. 1924 Pat. 347. 


S. 30 — Retracted confession. 

Confession of co-accused must be corroborated 
—Confession of co-accuscd retracted. In summ- 
ing up to Jurj-, Judge treating it as evidence 
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against all accused, there is serious misdirection. 
Kasim-ud-Din V. Emperor. 36 Cr. L. T 485 

154 I. C. 273 : 39 C. W. N. 27 

62 Cal. 312 : 7 R. C. 440 (2) 
A. I. R. 1934 Cal. 853i 


S. 30 — Retracted confession—Corrobora- 

lion in material particulars. 

A retracted confession need not be supported 
by independent reliable evidence corroborating 
it in material particulars, and may form the 
basis of a conviction, if the Magistrate believes 
that it was voluntarily made. Mahmud v. 
Emperor. 25 Cr. L. J. 574 : 

81 I. C. 62 : 16 S. L. R. 67 : 

A. I. R. 1921 Sind 129. 

-S. 30 — Retracted confession— Confession 


retracted before Committing Magistrate and Court 
of trial — Confession not directly corroborated— 
Deceased’s brother giving evidence in favour of 
accused and its effect. 

A confession not, implicating the confessor 
cannot be taken into account against his 
accomplice. Where the confessions of the 
accused retracted before the Committing 
Magistrate and the Court of Session were not 
directly corroborated, while the deceased’s 
brother contradicted the. confessions and also 
the evidence tending to show motive : Held, that 
it would be unsafe to find the confessions 
substantially true, in face of the contradiction, 
taking into consideration the fact that they 
were not directly corroborated. Emperor v. 
Jirvan Bkagwan. I Cr. L. J. 590. 

S. 30— Retracted confession. 


Effect of retraction is not to cancel confession. 
Amount of corroboration required^ depends on 
circumstances of each case. Krishna Babaji 
Chavan v. Emperor. 34 Cr. L. J. 896 

145 I. C. 133 : 6 R. B. 39 
35 Bom. L. R. 371 
A. I. R. 1933 Bom. 230 

S. 30— Retracted confession. 


The Evidence Act does not make any dis- 
tinction between a retracted or unretracted 
confessidn. Both are equally admissible and 
may be taken into consideration against the 
accused though it may be that less weight 
would be attached to a retracted confession. 
Gour Chandra Das v. Emperor. 

30 Cr. L. J. 475 : 
115 I. C. 359 : 32 C. W. N. 1004 : 

I. R. 1929 Cal. 359 : 
A. I. R. 1929 Cal. 14. 

S. 30 — Retracted confession. 


The retracted confession made by a co-accused 
is not legally sufficient to justify the conviction 
of other accused jointly tried with him, _ unless 
it is sufficiently corroborated by other evidence. 
Beni Madho v. Emperor. 

34 Cr. L. J. 595 : 

143 I. C. 555 : 10 O. W. N. 405 : 

I. R. 1933 Oudh 181: 

A. I. R. 1933 Oudh 263. 
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S. 30 —Confession by co-accused at trial 

— Whether admissible in evidence — Conviction on 
uncorroborated confession of co-accused, legality 
of. 

Where there is nothing against an aesused 
person but the uncorroborated confession by 
a co-accused .from the dock at the trial, a 
conviction thereon cannot be supported. The 
confessional statements of a co-accused at 
the trial itself arc not admissible in evidence 
at all. In re : Govinda Naidu. 

30 Cr. L. J. 932 : 
118 I. C. 512 ; I. R. 1929 Mad. 832 ; 
1929 M. W. N. 391 : A. I. R. 1929 Mad. 285. 

S. 30 —Confession during inquiry, 

admissible against co-aecused— Cr. P. C., 
S. 470, inquiry under. 

An inquiry was commenced under S. 47G, 
Cr. P. C., with a view to ascertain whether 
a complaint should be lodged against an 
accused person with regard to a document 
produced bj’ him in the course of certain 
judicial proceedings. In tlic course of the 
inquiry the accused made a confession 
implicating himself and certain other pcr.sons 
in the commission of the offence. As a 
result of the confession, the accused and 
the persons named by him were placed on 
their trial for forgery and cognate offences : 
Held, that the confession made by the 
accused in the course of the inquiry under 
S. 470, Cr. P. C., was made by him 
while lie was in Itic position of an accused 
person, and was admissible in evidenee 
against him under S. IK), Evidence Act. 
Anaji Venkatesh Majumdar v. Emperor. 

7ft Cr T. T 993 • 

87 1. C. 593 : 26 Bom. L.'r'. 614 : 

A. I. R. 1924 Bom. 445. 

S. 30— Confession of accused— /l(/mi.s- 

sibility of. 

A statement made by an accused person 
before it can be taken into consideration 
against a fellow prisoner, as is provided for in 
S. !10, Evidence Act, must amount to a confession 
on the part of the maker with respect to the 
offence witli which all arc charged. It becomes 
admissible only if it is an incriminating state- 
ment which involves the maker as it docs 
those persons whom it incriminates. Jihadres- 
tvar Sardar v. Emperor. 29 Cr. L. J. 527 : 

109 I. C, 351 : 47 C. L. J. 526 : 
32 C. W, N. 731 : A. I. R. 1928 Cal. 416. 

S. 30 -Confession of accused against Co- 

accused— Confession, tvhclher evidence againsl 
co-accuscd. 

A confession made by an accused can be taken 
into consideration and tised ns evidence not 
only against himself, but also against a co- 
accused tried jointly with him for the same 
offence, Itadhi v. Emperor. 25 Cr. L. J. 13 : 

75 I. C. 701 : A. I. R. 1924 Nag. 27. 

• S, Confession of accused against 

co-accused. 

Statements made by one of several pcr.sons 
against whom a joint enquiry is being made 
under S, 117, Cr. P. C., which arc in the nature 
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of confessions and contain incriminating matter 
against the other accused, are admissible 
against the latter. Sarju v. Emperor. 

20 Cr. L. J. 206 : 

49 I. C. 654 : 17 A. L. J. 147 : 

41 All. 231 : 1 U. P. L. R. All. 89 : 

A. I. R. 1919 All. 220. 

S. 30 — Confession of aceused againsl 

co-accused. 

Though the confession of an accused person 
can be taken into consideration against a 
co-accuscd, it would be unsafe, if not illegal, 
to rely on it without further corroboration in 
material particulars. Karam Din v. Emperor. 

30 Cr. L. J. 385 ; 
115 I. C. 1 : I. R. 1929 Lah. 337 ; 

A. I. R. 1929 Lah. 338. 

S. 30 — Confession of accused againsl 

co-aceused. 

Under S. 30 the confession of an accused 
cannot take the place of evidence against a 
co-accused ; it cannot add to or supplement 
evidence otherwise insuOicient but where there 
is evidence against the co-accused sulliclent, 
if believed, to support his conviction, then the 
kind of confession described in S. 30 may be 
thrown into the scale as an additional reason 
for believing that evidence. In re : P eriyasxcami 
Moopan. 32 Cr. L. J. 448 ; 

129 I. C. 645 : 54 Mad. 75 ; 
59 M. L. J. 471 : 1930 M. W. N. 858 : 
32 L. W. 527 : 1. R. 1931 Mad. 309 : 

A. I. R. 1931 Mad. 177. 

S. 30— Confession of accused, how far 

evidence against co-aceused. 

Confession made by an accused is not evidence 
against other accused. Under S. 30, Evidence 
Act, such confession can only be taken into 
consideration against otlicr accused but that 
docs not mean that the confession can take 
the place of evidence so far as the other' 
accused arc concerned. In re : Ramaswami 
Goundnn. 39 Cr. L. J. 894 . 

177 I. C. 494 : 1938 M. W. N. 577 : 
48 L. W. 139 : 11 R.'M. 330 : 
A. I. R. 1938 Mad. 675. 

S. 30— Confession of co-accused, admis- 
sion of. 

S. 30, Evidence Act, renders admissible an 
incriminatory statement mide by one accused 
as against the other only when it substantially 
impficates the .former and not when it is an 
exctilpalorv statement. Topandas v. Emperor. 

25 Cr. L. J. 761 : 
81 I. C. 249 : A. I. R. 1925 Sind 116. 

S. 30 —Confession of co-accused, admis- 
sibility of— Conviction, whether can be based on 
it alone. 

A confession of an accused not being declared 
relevant by the Evndence Act against a co- 
accuscd, cannot be treated as substantive 
evidence and a judgment cannot be based upon 
it so far as the co-accuscd is concerned. A 
Court may, under S. 80, Evidence Act, take it 
into consideration with or supplemcntarily to 
relevant facts which may form the basis of a 
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evidence is always necessary, Mewo Badal v. 
Emperor. 38 Cr. L. J. 124 : 

166 I. C. 37 ; 9 R. S. 118 : 
• - 30 S. L. R. 319 ; A. I. R. 1936 Sind 236. 

S. 30—Scope of. 

A Court must accept or reject the confession 
as a whole and cannot accept only the incul- 
patory element while rejecting the exculpatory 
element as inherently incredible. Jiimma Fateh 
Mohammad v. Emperor. 34 Cr. L. J. 94 : 

141 I. C. 40 : 33 P. L. R. 511 : 
I. R. 1933 Lah, 55 : A. I. R. 1932 Lah. 438, 

S. 30 — Scope of — Jf restricts confession 

to one recorded before Magistrate— Confession 

under S. 27, consideration of, against other ac- 

cused tried jointly for same offence. 

There is nothing in S. 30, Evidence Act, which 
restricts the confession to one recorded before 
a Magistrate. On the other hand, Illus. A 
to S. 30 suggests that the section contemplates 
"the taking into consideration” of a confession 
to an ordinary witness. It follous, therefore, 
that all such confessions when the accused 
are being tried jointly for the same offence 
when made by one of them affecting himself 
and another or others of the accused, may 
be taken into consideration as against the 
other or others under S. 30, Evidence Act. 
Athappa Goundan v. Emperor. (F. B.) 

38 Cr, L. J. 1027 : 
171 1. C. 245 ; 1937 M. W. N. 442 : 
46 L. W. 152 : (1937) 2 M. L. T. 60 : 
I. L. R, 1937 Mad. 695 : 10 R. M. 321 : 

A. I. R. 1937 Mad 618. 

S. 30— -Scope of. 

'Offence’ includes abetment and attempt — 
S. 30 applies to proceedings under Cr. P. C., 
S. 110. Richpal Singh v. Emperor. 

36 Cr. L. J. 198 ; 
152 I. C. 881 ; 1934 A. L. J, 1170 : 
4 A. W. R. 42 : 7 R. A, 408 : 
A. 1. R. 1934 All. 927, 

S. 30 — Scope o'" — Principle of —Court 

can only treat confession as lending assurance to 
other evidence against a co-accused. 

All that S. 30, Evidence Act, provides is that 
the Court may take the confession of a co- 
accused into consideration against the other 
co-accused ; that is to say, that the Court can j 
only treat a confession as lending assurance 
to other evidence against a co-accused. Nga 
Mya V. The King. 39 Cr. L. J. 481 ; 

.174 I. C. 947 : 1938 Rang, 30 : 
10 R. Rang. 449 : A. I. R. 1938 Rang. 92. 

s 

S. 30 — Scope of, 

S. 30, Evidence Act, is not confined to state- 
ments made by an accused person before trial 
but covers statements made during the trial. 
William Cooper v. Emperor. 

31 Cr. L. J. 1137 : 
127 I. C. 105 : 32 Bom. L. R. 747 ; 

. 54 Bom. 531 : A. I. R. 1930 Bom. 354. 

S. 30 — Scope of. 

Though the ordinary case contemplated by 
S. 30, Evidence Act, is where the confessing 
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accused directly implicates another accused as 
well as himself, there is no reason for holding 
that the section is limited to such a case and 
docs not also cover a case where the confession 
indirectly affects a co-accused. Shivabhai 
Bccharbhai v. Emperor. 27 Cr. L. J.1140- 
97 I. C. 660 : 28 Bom. L. R. 1013 : 
50 Bom. 683 : A. I. R. 1926 Bom. 513. 

S, 30 — Self-exculpatory confession. 

When an accused person in his statement or 
confession imputes the commission of the 
offence to his co-accused, but does not impli- 
cate himself as fully and substantially as he 
does his co-accused, the said statement cannot 
be used ns evidence against the co-accused. 
Emperor v. Shambhn. 33 Cr. L. J. 201 : 

135 I. C. 838 : 1932 A. L. J. 162 : 
I. R. 1932 All. 102 : A. I. R- 1932 All. 228. 

S. 30— Self-exculpatory confession. 

Under S. 30 the Court may take into con- 
sideration the confession of a co-accused. 
Where, however, the co-accused makes no 
confession but throws the blame entirely on 
the accused and tries to exculpate himself, 
such statement cannot be taken against the 
accused. Potram v. Emperor. 

36 Cr. L. J. 740 (2) : 
155 I. C. 258 : 31 N. L. R. 246 : 
7 R. N. 173 : A. I. R. 1935 Nag. 125 (2). 

S. 30— Self-exculpatory confession, if 

admissible against co-accused. 

A confession of an accused person cannot be 
used against the co-accused under S. 30, 
Evidence Act, if it is self-exculpatory. Shamlal 
V. Emperor. 31 Cr, L. J. 15 ; 

120 I. C. 210 : A. I. R. 1929 Nag. 350. 

S. 30— Self-exculpatory confession of 

co-accused, admissibility of. 

The principle underlying S. 30, Evidence Act, 
is that unless the parties are admittedly in 
pari delicto and unless the confessing prisoner 
implicates himself to the full as much the 
co-prisoner, whom he is incriminating, it 
would be. highly unsafe to rely on such con- 
fession so far as the co-prisoner is concerned. 
Diwan Dhimar v. Emperor. 

27 Cr. L. J. 186 : 
91 1. C. 1002 : 9 N. L. J. 80 : 
A. I. R. 1926 Nag. 229. 

S. 30 — Self-exculpatory statement, 

whether confession. 

A statement made by an accused person 
denying his guilt is not a confession” within 
the meaning of S. 30, Evidence Act, Vallabhram 
Ganpatram v. Emperor. 27 Cr. L. J. 689 : 

94 I. C. 881 : 27 Bom. L. R. 1381: 

A. I. R. 1926 Bom. 122. 

S. 30— Self-exculpatory statement— Con- 
fessional statement of exeulpatory nature — Aa- 
missibility against co-accused . 

A statement to the effect that the person 
making it and his co-accused struck the 
deceased in exercise of their right of private 
defence, is in no sense, a confession and cannot 
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S. 30 —Confession of co-accuscd not 

tested by cross-examination— Value of. 

Though S, 00, Evidence Act, In)'*! doivn that 
the confession of a co-accuscd can be taken 
into consideration, it must always be remem- 
bered that where it has never been subjected 
to tile test of cross-examination, at the most 
it can be only corroborative evidence. Faqir 
Singh Sttdh Singh v. Emperor. 40 Cr. L. J. 897 : 

184 I. C. 219 ; 41 P. L. R. 333 : 

12 R. L. 183 : A. I\ R. 1939 Lah. 429. 

S. 30— Con/ession of co-accuscd, value of 

— Conviction based solely on such confession, 
legality of. 

An accused person can lawfully bo convicted 
on his own confession, even if the confession 
has been retracted, if the Court is satisfied 
of its truth. The confession of an accused 
person, whether retracted or not, can be 
taken into consideration ns ngninst his co- 
accused. Hut an accused person cannot be 
convicted solely on the confession or confessions 
of his co-accuscd unsupported by other evi- 
dence. Such confessions may lie taken into 
consideration ns lending support to the other 
evidence in the ease. Ilut if there is no evi- 
dence,, it is not proper basis for a conviction. 
It is not strengthened by the fact that it is 
supported by other confessions whether these 
have been maile in such circumstances as to 
preclude the theory that there has hecn con- 
nivance between the persons making the 
confessions or not. .Vge Po Kauk v. Emperor. 

27 Cr. L. J. 743 ; 

95 I. C. 71 ; 4 Rang. 45 : 

A. I. R. 1926 Rang. 127. 

— — S. 30 — Confession of co-accused, value 

of— Corroboration — Intention— Evidence of previ- 
ous and subsequent transactions, admissibility of. 

A confession of a co-accused is not made on 
oath and its evidentiary value is very low. 
The .statement of even an accomplice has a 
higher and more probative value tlian the 
confession of a co-accused. The Court can 
only treat a confession of a co-accuscd under 
S. .'JO, Evidence Act, ns lending assurance to the 
other evidence against the co-accused, and a 
conviction based on the confession of a co- 
accuscd alone would be bad in law. Pune M, 
Vaz V. Emperor. 26 Cr. L. J. 185 ; 

83 I. C. 889 : 16 S. L. R. 197 : 

A. I. R. 1921 Sind 57. 

S. 30 — Confession of co-accuscd —Value 

of. 

Tlic confession of a co-accuscd cannot be tlic 
main evidence in a ease. It is the weakest pos- 
sible kind of evidence, which can only be taken 
into consideration against the co-accuscd by 
reason of the provisions of S. .'JO, Evidence 
Act. It is not given upon oath and it is 
not tested bj’ cross-examination. A state- 
ment in such a confession cannot alone be 
held sufficient to justify a finding of guilty 
of so grave an offence ns that under S. .090, 
which is punisliable with deatli. Ah Phut v. 
The King. 41 Cr. L. J. 129 : 

185 I. C. 205 : 1940 Rang. 104 : 

12 R. Rang. 185 : A. I. R. 1939 Rang. 402. 
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S. 30 —Confession of 
tried— Pena/ Code, Ss. 109, 312. 


person jointly 


If one of several accused committed to a 
Sc.ssions Court, has pleaded guilty, he may be 
called as a witness, after both conviction and 
sentence, but, if the Public Prosecutor does 
not ask the Court to consider the plea as 
final but asks to record and consider the 
evidence in his case also, he will be consi- 
dered ns being jointly tried so as to allow 
the Court to consider the effect of his confes- 
sion under S. 80, Evidence Act, as against 
the other accused. Emperor v. Mariam Sidi. 

10 Cr. L. J. 19. 


S. 30 — Confession of prisoner — Use 

against co-prisoner. 


A confession of a prisoner will not be admis- 
sible in evidence against his co-accused unless 
he implicates himself to the full extent as 
much as his co-prisoner whom he is crimi- 
nating. Shcroo V. Emperor. 25 Cr. L. J. 1067 : 

81 1. C. 891 : A, 1. R. 1925 Nag. 78. 


S. 30— Confession under, nature of 

— Confession must be of offence for which accused 
arc jointly tried. 


Tlie confession ns mentioned in S. 30, Evi- 
dence Act, must be a confession of the offence 
for which the accused persons have been tried 
and not of some other offence. Where they 
arc tried for murder, but one of the accused 
confesses only to an offence under S. 201, 
Penal Code, the confession cannot be taken 
into consideration ngninst the other accused. 
xVpart from the statement of the accused 
the ease against the accused, held, had been 
proved beyond all doubt. Tikaram v. Em- 
peror. 40 Cr. L. J. 934 : 

184 I. C. 258 : 12 R. N. 103 ; 

1939 N. L. J. 469 : A. I. R. 1939 Nag. 309. 


S. 30— Construction. 


S. 80 must be co-strued strictly. Its terms 
do not countenance the construction of a 
statement into a confession by a process of 
inferential reasoning. It is one thing to make 
statements giving rise to an inference of 
guilt and another thing to confess a crime. 
Santa Uandu v. Emperor. 10 Cr. L. J. 369 : 

3 I. C, 742 : 11 Bom. L. R. 633. 

S. 30— Conviction on confession of 

co-accuscd— Conspiracy, charge of— statement 
'of one conspirator— Admissibility in evidence 
against others. 

If prima facie evidence of the existence 
of a conspiracy is given and accepted, 
the evidence of statements made by 

one of the conspirators in furtherance 
of the common object is admissible 
against all. Under S. ,80, Evidence Act, the 
confession of one accused may be taken into 
consideration as against the other co-accused 
but a conviction of an accused based solely 
on the confession of a co-accused cannot stand 
without independent evidence entirely out- 
side the confession. In re : Lilaram Qanganmull. 

25 Cr. L. J. 1041 : 
81 I. C. 817 : 20 L. W. 202 ; 

1 A. I. R. 1924 Mad. 805 . 
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sworn testimony even of an approver given 
in Court. Nanak Cliand v. Emperor. 

32 Cr. L. J. 1036 : 
133 I. C. 545 : 32 P. L. R. 792 : 
I. R. 1931 Lah. 785 : A. I. R. 1932 Lah. 73. 

S. 30 —Warrant case — Accitscd pleading 

giiilly — His confession, whether can be used 
against co-accused. 

In warrant cases, it is discretionary with 
the Magistrate to defer conviction of the 
accused who pleads guilty and use his 
confession against the other co-accused under 
S. 30, Evidence Aet. Amdu Miyan v. Emperor. 
(F. B.) 38 Cr. L. J. 237 : 

166 I. C. 582 ; 9 R. N. 126 : 
I. L. R. 1937 Nag. 315 : A. I. R. 1937 Nag. 17. 

Ss. 30, 32, 118, 133 - Confession of 

accused who is dead. 


EVIDENCE ACT (I OF 1872) 


confessions 

Emperor. 


or not. Nga San Nyein v 

18 Cr. L. J. 774 ’ 
41 1. C. 150: 3U.B. R.lVsi 
A. I. R. 1918 U. Bur. 34. 


Ss. 30, 114, III. (b) —Corroboration— 

Evidence of approver — Corroboration by con- 
fession of co-accused— Corroboration of one 
tainted piece of evidence by another tainted 
piece. 


It is imptoper to seek corroboration for 
one tainted piece of evidence in another 
tainted piece of evidence. It is unsafe to 
base a conviction on the evidence of an 
approver which is corroborated only by the 
confession of a co-accused. Latafat Hossain 
Biswas V. Emperor. 30 Cr. L. J. 586 : 

116 I. C. 174 : 33 C. W. N. 5 8 : 

I. R. 1929 Cal. 462 : A. I. R. 1928 Cal. 745. 


An accomplice is a competent witness 
against a co-accused tried separately. The 
confession of an accused person who is dead 
implicating himself and an accomplice in a 
crime is admissible under S. 32 (3), Evidence 
Act, and is'not excluded by Illust. (h) to S. 30. 
Ngi Pj Yin V. Cmpror. 

5 Cr. L. J. 300 : 

. 13 Bur. L. R. 203 : 

1 U. B. R. Cr. 1906, Evidence 3. 

Ss. 30, 114— Confession before 

Magistrate — Accused in Police custody — 
Presumption— Cr. P. C., S. 162 — Statement 
made to Police, inadmissibility of —Objection, 
whether applies to confession. 

The .mere fact of an accused being in 
Police custody is not a good basis for a 
presumption, that any confession he may 
make before the Magistrate is caused by 
an indueement, threat or promise, having 
reference to the charge against him, proceed- 
ing from some Police Officer and sufficient 
to make him believe that he would be 
benefited in the trial by making it. No 
statement made to the Police by any person, 
whether accused or witness, during an 
investigation can be even mentioned in 
evidence except to the extent and under 
the circumstances stated in S. 162, Cr. P. C., 
but it would be admissible if it formed 
part of a confession by the accused before 
the Magistrate. Dadi Lodhi v. Emperor. 

27 Cr. L. J. 731 1 
95 I. C. 59 : A. I. R. 1926 Nag. 368. 

Ss. 30, 114 (b) — Confession of co- 

neensed— Whether constitutes sufficient basis 
for conviction. 

The confession of a co-accused is not the 
same thing as the testimony of an accomplice 
and stands on a different footing. It may 
be taken into consideration as lending 
support to other evidence in the case. But 
if there is no other evidence, it is not - a 
proper basis for a conviction. It is not 
-Strengthened by the fact that it is supported 
by the other eonfessions, whether these have 
been made in such circumstances as to 
preclude the theory that there has been 
connivance between the persons making the 


Ss. 30, 114, 111. (b) — Scope- of— 

Confession by co-accused to be taken into 
consideration — Basis of conviction without 
corroboration— Rule of practice— Confession of 
co-accused and testimony of accomplice. 

The confession referred to in S. 30, Evidence 
Act, cannot be restricted to an,' unretracted 
confession, as once a confession is proved, it 
may be taken into consideration. There is 
nothing in the section to prevent a Court 
from convicting after taking the confession 
into consideration, or to fetter the discretion 
of the Court, but the High Courts in India 
have laid down rules of practice which 
deserve all the reverence of law, and ought 
to be observed by Judges when exercising 
their discretion under S. 30. A_ conviction 
founded solely on the confession of co- 
accused cannot be sustained. The confession 
of a co-accused stands on quite a different 
footing to the testimony of an accomplice. 
Gangapa Kardepa v. Emperor. 

^ 14Cr. L.J.625 : 

21 1. C. 673 ; 15 Bom. L. R. 975. 

Ss. 30, 133— Confession by co-accused 

— Corroborative evidence. 

A confession by a co-accused can be used 
against a person jointly .tried only when it is 
shown tliat it implicates the person making 
the confession substantially to the same extent 

as it implicates the person against whom it is 

used in the commission of the offence for 
which the accused are jointly tried. Although 
a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony 
of an accomplice', the statement refers only 
to exceptional cases. In ordinary cases, the 
presumption is that such testimony is insuffi- 
cient and corroborative evidence is required. 
Government of Mysore v, Thirumdla. 

9 Cr. L. J. 360 : 

12 M. C. C. R. 146. 

S. 31— Scope of. 

S. 31, Evidence Act, means that an admis- 
sion unless it amounts to an estoppel, is not 
conclusive as against the maker, as it is open 
to him to prove that it was made under a 
mistake of law or fact or that it was made 
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has not made it, is of very little value. Zahid 
Beg V. Emperor, 39 Cr. L. J. 364 : 

173 I. C. 838 : 1937 A. L. J. 1253 ; 
10 R. A. 508 : 1937 A. W. R. 1099 : 

A. I. R. 1938 All. 91. 
— — S. 2Q — Corroboration. 

Rule as to necessity of corroboration for 
approver’s testimony must not be departed 
from on'the ground that be has no enmity with 
accused and his statement being a detailed 
one must be true. Shib Dhan v. Emperor. 

34 Cr. L. J. 1129 : 
145 I. C. 752 : 6 R. L. 139 (2) : 
34 P. L. R. 660 ; A. I. R. 1933 Lab. 838. 

S. 30— Essentials for admissibility. 

It must be a confession of guilt affecting 
himself equally with the others ; and it 
must be proved against these persons who are 
jointly tried with him. Naicab v. Emperor. 

37 Cr. L. J. 75 : 
159 I. C. 381 : 8 R. L. 383 : 
A. I. R. 1935 Lab. 35. 

S. 30 — Evidentiary value— Con/cs- 

sion of accused, hoio far evidence against co- 
accused — Retracted confession — Failure of Judge 
to instruct Jury about the meagre evidentiary 
value of accused’s confession against his co- 
accused. 

The evidentiary value of a confession of an 
accused person as against his co-accuscd is 
on an even lower footing than the uncor- 
roborated evidence of an accomplice who can 
be subjected to cross-e.\amination and whose 
evidence is given under tlic sanctions of an 
oath. A conviction on such a confession 
alone is bad in law. Where, in a Sessions 
trial, the Judge failed to instruct the Jury 
that the confession of an accused person was 
no evidence against his co-accused ; Held, 
that it amounted to a misdirection. Kuppan 
V. Emperor. 9 Cr. L. J. 308 : 

1 I. C. 547 ; 5 M. L. T. 335. 

S. 30 — Evidentiary value. 

Statement of co-accuscd though can be used 
as link in a chain, cannot form basis of convic- 
tion. Nizam Din v. Emperor. 35 Cr. L. J. 719 : 

148 I. C. 8 : 6 R. Pesh. 47 : 
A. I. R. 1934 Pcsb. 11. 

S. 3(0— Interpretation. 

‘Proved’ must mean proved before the case 
for the prosecution comes to an end. In rc : 
Marudamuthu Padayachi. (F. B.) 

32 Cr. L. J. 1099 ; 
134 I. C. 63 : 34 L. W. 162 ; 
1931 M. W. N. 886 : 61 M. L. J. 358 ; 
54 Mad. 788 : 1. R. 1931 Mad. 815 : 

A. I. R. 1931 Mad. 820. 

.1 S. 30— Joint trial— Confession— Plea of 

guilty by one of the accused— Use of confession 
against the rest. 

Where an accused person has pleaded guilty 
and the Court is prepared to convict on the 
plea, it is contrary to the spirit of the law 
to postpone the conviction so lliat the person 
who has pleaded guilty may technically be 
said to be tried jointly for tlie same offence / 
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W’ith other co-accused, and any statement in 
the nature of a confession that he may make be 
used against them. Emperor v. Kheoraj. 

8 Cr. L. J. 380 : 
1908 A. W. N. 241 : 4 M. L. T. 398 ; 
30 All. 540 ; 5 A. L. j. 505. 

S. 30— Joint trial, effect of— Trial of 

number of accused before Magistrate— Plea of 
guilty by some after charge implicating all— 
Confessional statements of tioo admissible. 

Where in a trial of several persons the Magis- 
trate, on the conclusion of the evidence for 
the prosecution, framed a charge and called 
upon the accused to enter on their defence, 
and two of them pleaded guilty, and in'doing 
so, implicated all the accused and the Magis- 
trate tried all of them together and relied on 
the confessions of the two in convicting the 
others : Held, that the two accused were 
persons tried jointly with the other accused 
within the meaning of S. 30, Evidence Act, 
and their statements could be taken into 
consideration against the other accused. In re : 
Vcmpalli Bali Reddy. 15 Cr. L. J. 13 : 

22 1. C. 157 : 14 M. L. T. 453 : 
A. I. R. 1914 Mad. 45. 

S. 30— Joint trial, necessity of — State- 
ment by one accused — When admissible against 
co-accuscd— Essentials for admissibility stated. 

S. 30, Evidence Act, contemplates that the 
■statement of one accused admissible against 
his co-accused must be made in the same 
trial w’hen both accused arc charged with the 
same offence and it must be a confession 
which affects himself as well as his co- 
accused. Rijhumal Kundanmal v. Emperor. 

38 Cr. L. J. 965 ; 
170 I. C. 746 : 10 R. S. 72 : 
A. I. R. 1937 Sind 218. 

S. 30— Joint trial— Warrant case— Trial, 

meaning of— Joint trial— Confession by one 
accused, whether admissible against co- accused. 

In a warrant case the trial covers the whole 
of the proceedings. Where in a warrant case a 
co-accused pleads guilty to the charge and 
makes a confessional statement which would 
justify his conviction on the charge, the state- 
ment is admissible in evidence against his co- 
accuscd under S. 30, Evidence Act. Fakhr-ud- 
Din V. Emperor. 27 Cr. L. J. 735 

95 I. C. 63 : 6 Lab. 176 : 
A. I. R. 1925 Lab. 435. 

S. 30— Power of Judge under. 

If there is any other relevant rnatter impli- 
cating the co-accused, the Judge is permitted 
by S. 30, Evidence Act, to consider the con- 
fession along with the matter, and as a result 
of such consideration, to convict the co-accused. 
Such a confession may, however, be legitimately 
used to corroborate other evidence and even 
to supplement the same in those exceptional 
cases in which without such an aid the other 
evidence falls short by a very narrow margin 
of that standard of proof which is requisite 
for a convietion. It is not possible to lay 
down anj' hard and fast rule as to the extent 
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ing his injury), or if the deceased’s speech 
was intelligent and distinct, when his state- 
ment or dying declaration was taken down, 
it should be received without caution, and, 
though falsehood in it must be guarded 
against, yet, if it is supported by circum- 
stantial evidence, it must be taken as true. 
The perfunctory conduct of an investigating 
Police Officer is no reason, if there is otherwise 
sufficient evidence for a conviction, to acquit 
the accused. Emperor v. Khavs Meru Vala. 

3 Cr. L. J. 305. 

-S. 32 — Dying declaralion. 

Generally a declaratian, relevant under S. 32 
but not made by one in immediate expectation 
of death, and not made in the presence of 
the accused, ought not to be acted upon 
unless there is some reliable corroboration. 
Emperor v. Akbarali Karimbhai. 

35 Cr. L. J. 109 (2) : 
146 I. C. 548 : 58 Bom. 31 : 
6 R. B. 157 : 35 Bom, L. R. 1021 : 
A. I. R. 1933 Bom. 479 (2). 

S. 32 — Dying declaralion. 

If a man gasps out his story soon after the 
occurrence, it may be said that there was no 
time for him to fabricate or for his friends 
to suggest falsehood. But if a statement is 
made many days before his death, that 
statement does not carry much weight 
and it is incumbent on the Court before 
it accepts the statement to see how far it is 
corroborated. In re : Arumuga Thevan, 

32 Cr. L. J. 357 (b) ; 
129 I. C. 252 ; 59 M. L. J. 876 : 
32 L. W. 940 .• I. R. 1931 Mad. 252 : 

A, I. R. 1931 Mad. 180. 

S. 32 — Dying declaration. 

In a trial for robbery, in which the deceased 
received the wound, which remotely caused 
her death, her statement made before death, 
regarding the circumstances of the robbery, is 
relevant under S. 32 (1). Nga Ba Min v. 
Emperor. 37 Cr. L. J. 205 ; 

159 I. C. 1032 : 8 R. Rang. 309 : 
A. I, R. 1935 Rang. 418. 

S. 32 — Dying declaration. 

In the case of a dying declaration, the 
evidence of the person who recorded it, or 
in his unavoidable ’absence, some other 
person who was present and heard it 
correctly recorded, should always be taken 
to make the .written record admissible. 
Krishnama Naicken v. Emperor. 

33 Cr. L. J. 115 ; 
135 I. C. 337 : 60 M. L. J. 404 : 
33 L. W. 348 : 54 Mad. 678 : 

■ 1931 M. W. N. 167 : 
I. R. 1932 Mad. 81: 
A. I. R. 1931 Mad. 430. 

S. 32 — Dying declaration — Person 

receiving forty-two gun-shots in chest, liver, 
stomach, etc. 

The receipt of forty-two gun-shot wounds 
in the liver, heart, stomach and lungs, and 
the profuse haemorrhage occasioned thereby. 
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would cause a great deal of shock to the 
person receiving it and the probability h 
that he would become unconscious within a 
few minutes and could not remain in a condi- 
tion fit to make a dying declaration for more 
than few minutes after receiving his injuries. 
Anant Ram Maya Ram v. Emperor. 

39 Cr. L. J. 512 : 
174 I. C. 989 : lO R. L. 653 : 
A. I. R. 1938 Lah. 262. 

S. 32 — Dying declaration— Proof. 

Witnesses should not be allowed .to prove 
a dying declaration as if it were a substan- 
tial piece of evidence in the case. The rele- 
vant fact to be proved is the -statement 
made by a deceased person admissible under 
S. 32, Evidence Act, and that statement is 
not the document made by the Magistrate but 
the verbal statement made by the deceased 
person. The only way of proving a 
declaration is by the evidence of some 
witness who heard' it made, the witness 
being at liberty to refresh his memory by 
referring to the note made by him or read over 
by him at or about the time the statement was 
made. Kunj Lai v. Emperor. 

23 Cr.L.J. 417 : 
67 I. C.577:6L.E.J. 115; 
4 U. P. L. R. Lah, 83 : 
A. I. R. 1924 Lah. 12. 

S. 32 — Dying declaralion. 

Rape — Suicide by woman ravished three 
days later — Statement made is not admissible 
under S. 32 (1). Kappinaiah v. Emperor. 

32 Cr.L.J. 751: 
131 1. C. 456 : 1930 M. W. N. 702 : 
I. R. 1931 Mad. 520: 
A. 1. R. 1931 Mad. 233 (2). 

S. 32 — Dying declaralion — Statement 

made by deceased to Police. 

Though statement by a deceased to Police is 
not First Information under S. 154, Cr. P. C., it 
would still be admissible as a dying declaration 
under S. 32, Evidence Act. Banlp Singh v. 
Emperor. , 31 Cr. L.J. 4^ : 

122 I. C. 491 : A. I. R. 1930 Lah. 457. 


-S. 32 — Dying declaration. 


Statement of witness from the time of gi’mng 
information to his being shot, is admissible 
subject to exclusion of hearsay evidence. Lekh 
Singh V, Emperor. 34 Cr. L. J. 101 

140 I. C. 892 : 9 O . W. N. 977 
I. R. 1933 Oudh 26 
A. I. R. 1933 Oudh 53. 


■S. 22— Dying declaration. 


The fact that the declarant has lingered for 
.some days after making the declaration, does 
not render a dying declaration inadmissible in 
evidence. Thakura Singh v. Emperor. 

30 Cr. L, J. 65 : 

113 I. C. 177 : 10 L. L. J. 463 : 

I. R. 1929 Lah. 138 ; 

A. I. R. 1929 Lah. 64. 
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S. 30 — Retracted confession. 

The weight to be given to a retracted con- 
fession depends on the circumstances under 
which it is made, and on llie intrinsic credibility 
of the confession. Nga San Nyein v. Emperor. 

18 Cr. L. J. 774 : 
41 1. C. 150 : 3 U. B. R. 1917, 3 : 
A. I. R. 1918 U. Bur. 34. 

S. 30 — Retracted confession. 

Under S. 30, Evidence Act, no probative value 
can be attached to a statement of an accused 
made before the Committing Magistrate but 
retracted before the Sessions, in considering the 
guilt of his co-nccuscd. Raghunath v. Emperor. 

26 Cr. L. J. 1380 : 
89 I. C. 516 : A., I. R. 1926 Nag. 119. 

S. 30— Retracted confession, value of — 

Sessions trial— Charge lo Jury. 

A retracted confession should carrj’ practi- 
cally no weight as against persons other than 
the maker because it is not made on oath, it 
is not tested by cross-examination, and its 
truth is denied by the maker himself, who 
has lied on one or other of the occasions, and 
the very fullest corroboration of such a con- 
fession is necessary, far more than would bo 
demanded for the sworn tcstimon 3 ’ of an 
accomplice whose statement is subject to 
cross-examination. Where in a Sessions 
trial the Judge fails to point out to the Jury 
the considerations applying to the weight to 
be attached to a retracted confession and 
places the confession before the Jury as the 
testimony of an accomplice under S. 188, 
Evidence Act, the charge amounts to a mis- 
direction, and the verdict passed on such a 
misdirection, cannot stand. Moyez Sardar v 
Emperor. 26 Cr. L. J. 360 : 

84 I. C. 712 : 40 C. L. J. 551 : 
A. I. R. 1925 Cal. 406. 

'— — S. 30— Rclraclcd confession, value of. 

Where a confession has been retracted, the 
Tribunal will consider whether it is corrobo- 
rated in material particulars and whether the 
statement as a whole is a truthful statement, 
and may, in cither of these cases, give full 
weight to it. Bhilcari Pali v. Emperor. 

32 Cr. L. J. 66 : 
128 I. C. 114 : 9 Pat. 592 : 
11 P. L. T. 787 : 1. R. 1931 Pat. 2 : 

A. I. R. 1930 Pat. 545. 

j 

S. 30 — Retracted confession. 

Where a confession which does not contain 
statements of any value in evidence except 
an admisson of the guilt of the accused has 
been subsequently retracted, it is not sufTicicnt 
_ in itself to justify the conviction of the person 
making it. Emperor v. Narain. 

32 Cr. L. J. 630 : 
131 I. C. 72 : 8 O. W. N. 31 : 
I. R. 1931 Oudh 184 : 
A. I. R. 1931 Oudh 83. 

S. 30— Retracted confession. 

Where the guarantee afforded by self-impli- 
cation is rendered nugatorj’ by the confessing 
accused himself retracting his confession and 
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denying the truth of the statements" made 
therein, then little or no reliance can be placed 
upon such a retracted confession so far as the 
co-accused are concerned. Baboo Singh v. 
Emperor. 37 Cr. L. J. 163 : 

159 I. C. 875 : 1936 O. L. R. 5 : 
1936 O. W. N. 64 : 8 R. O. 212 ; 
A. I. R. 1936 Oudh 156. 

30— Retracted confession, whether 

admissible against co-accused. 

The confession of an accused person even 
though subsequently retracted, is admissible 
in evidence against a co-accused, Sardara v. 
Emperor. 31 Cr. L. J. 877 : 

125 I. C. 639 : A. I. R. 1930 Lah. 667. 

S. 30— Retracted confession of co-accused, 

value of— Corroboration nceessary for conviction. 

A retracted confession of a co-accused is 
admissible under S. 30, Evidence Act, and 
may be taken into consideration against him, 
but a conviction cannot be based on it unless 
it is corroborated in material particulars by 
other evidence, Muhammad v. Emperor. 

16 Cr. L. J. 157 : 
27 I. C. 221 : 5 P. L. R. 1915 ; 

3 P. W. R. 1915 Cr. : A. I. R. 1915 Lah. 116. 
S. 30— ‘ Same offence,’ meaning of. 

The expression ‘same offence’ in S. 30, Evi- 
dence Act, means the identical offence and 
docs not mean an offence of the same kind. 
The expression docs not cover different 
offences in the same transaction . by different 
persons. Gour Chandra Das v. Emperor. 

30 Cr. L. J. 475 : 
115 I. C. 359 : 32 C. W. N. 1004 ; 
I. R. 1929 Cal. 359 : A. I. R. 1929 Cal. 14. 

S. 30— Scope oi-CoJifcssion— Whether 

should claim for maker the leading part in 
crime. 

No doubt S, 30, Evidence Act, requires that 
the confession should be one affecting its 
maker, but the law does not go so .far as to 
require that the confession should claim for its 
maker the leading part in the crime. Emperor 
V. Sadasibo Majhi. 39 Cr. L. J. 997 : 

178 I. C. 130 : 11 R. P. 215 : 
19 P. L. T. 801 : 5 B. R. 53 : 
A. I. R. 1939 Pat. 35. 

. S. 30— Scope of— Conditions of applica- 

bUity— Accused and co-accused not tried for 
same offence— Statement of co-accused is not 
admissible- Corrobora ion is i^cccssary. 

One of the conditions requisite to the succc.'-s- 
ful application of S. 30, Evidence Act, is that 
the accused must be tried jointly ^ for the 
same offence. Then , when a confession made 
by one of the co-nccuscd affecting hiinsclf and 
another co-ncciised is proved,^ the Court may 
take such confession into consideration against 
the co-accused as well as against the accused 
who made it. But where the co-accused is 
not tried for the same offence, his statement 
should not be taken into account against the 
accused. As the statement of a co-accused 
ranks lower than the evidence of an accomplice 
because it is not made on oath nor 's it 
tested by cross-examination, corroborative 
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S 22— Hying declaralion of dacoit — 

Admissibility against other dacoits. 

The statement of a dying dacoit as to the 
circumstances of the dacoity resulting in his 
death giving the names of his associates, is 
not admissible in evidence against the 
other dacoits under S. 32, Evidence 
Act. Dannu Singh v. Emperor. 

26 Cr. L. J. 547 : 

85 1. C. 643-: A. I. R. 1925 AIL 227. 

S. 22— Dying declaration, written record 

of — Statements by deceased regarding motive of 
accused, in First Information Report and dying 
declaration, if admissible. 

The statements made by the deceased regard- 
ing the motive of the accused in committing 
the offence, in the First Information Report 
and in the dying declaration, are statements 
as to the circumstances of the transaction 
resulting in the death of the deceased, and 
as such, are admissible under S. 32. The 
law is not that the written record cannot 
be used at all, but that it is not to be used 
without first examining as a witness the 
person who heard the statement made. Where 
a Sub-Inspector who recorded the First Infor- 
mation Report is examined as a witness and 
the written record of the statement is attested 
by him, and also the Magistrate who recorded 
the dying declaration is 'examined as a wit- 
ness and proves the statement recorded by 
him and also proves that the deceased was in 
his senses and that lie read over the state- 
ment to the deceased who admitted it to be 
correct ; this is sufiicient attestation and proof 
of the statement to make it admissible under 
S. 32. Emperor v. Somra Bhtiian. 

39 Cr. L. J. 332 ; 

173 I. C. 499: 16 Pat. 593: 

19 P. L. T. 86: 

10 R. P. 421 : 4 B. R. 281 (2) : 

A. I. R. 1938 Pat. 52. 

S. 32 — Gestures by wounded person, 

relevancy of — Opinions of witnesses as to gestures, 
whether admissible in evidence. 

Where a woman, with her throat partially 
cut and unable to speak, makes gestures in 
answer to questions put by a Sub-Inspector of 
Police, and indicates the person who has 
wounded her, the gestures are admissible in 
evidence under S. 32. The interpretation of the 
gestures is for the Court alone and the opinion 
of witnesses as to such gestures is not evi- 
dence. Ohandrika Ram v. Emperor. 

24 Cr. L. J. 129 : 

71 1. C. 353 : 1 Pat. 401 : 

3 P. L. T. 771 : 1923 Pat. 26 : 

1 P. L. R. 77 Cr. : 

A. I. R. 1922 Pat. 535. 

— S. 32 — Scope of. 

S. 32 provides an exception to the general 
rule that evidence must be given in Court by 
witnesses. Rahman v. Emperor. 

32 Cr. L. J. 1118 : 

134 I. C. 117 : 33 P. L. R. 8 : 

I. R. 1931 Lah. 885 : 

A. I. R. 1932 Lah. 14. 
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’S. 22— Scope of —Dying declarations— 

Statements made before receiving injuries, if 
admissible under S. 32. 

A confession of the limited kind allowable by 
S. 27, may be taken into consideration against 
a co-accuscd under S. 30. S. 32 covers not 
only ‘ dying declarations’ strictly so-called, 
i. e., statements by a dying person as to the 
injuries which have brought him to that con- 
dition or the circumstances under which those 
injuries came to be inflicted, but is wide enough 
to include statements made by a deceased 
person to another, before receiving the injuries, 
as to the circumstances under which he was 
accompanying the accused to the place where 
the murder was committed. Shivabhai Bechar- 
bhai V. Emperor. 27 Cr. L. J. 1140 : 

97 I. C. 660 : 28 Bom. L. R. 1013 : 
50 Bom. 683 ; A. I. R. 1926 Bom. 513. 

S. 32 — Scope of. 

Statements made by the deceased some days 
prior to tlie event which resulted in death, are 
excluded by S. 32 (1). So also statements 
made by tlie deceased some days prior to the 
murder, which prove the motive of the offenders 
to murder him, are inadmissible under S. 32 (1). 
Mrs. R. F. Rego v. Emperor. 

34 Cr. L. J. 505 : 
143 I. G. 17 : 29 N. L. R. 251 : 
I. R. 1933 Nag. 153 : A. I. R. 1933 Nag. 136. 

S. 32— Statement of deceased as to 

cause of death. 

Statements by a deceased as to the cause of 
his death arc admissible, also against other 
persons concerned in the transaction which 
resulted in the deponent’s death. Nga Hla Din 
V. Emperor. 27 Cr. L. J. 621 : 

161 I. C. 491 : 8 R. Rang. 569 : 
A. I. R. 1936 Rang. 187. 

S. 32 — Statement of deceased as to cause 

of his death. 

Statements made by a person as to the cause 
of his death in cases in which the cause of his 
death comes into question, are relevant even 
if they were recorded by a Magistrate of the 
Second Class, who was not empowered under 
S. 164, Cr. P. C., to record statements of 
witnesses. Rahman v. Emperor. 

22 Cr. L. J. 1118 : 
134 I. C. 117 ; 33 P. L. R. 8 : 
I. R. 1931 Lah. 885 : A. I. R. 1932 Lah. 14. 

S. 32 — Value of statement — Anstoers 

to questions made by signs, whether verbal state- 
ment — Admissibility. 

A reply made by signs by a person unable^ to 
speak in answer to ' a question put to him, 
taken together with the question, amounts to 
a yerbal statement within the meaning of S. 32, 
Evidence Act, and is admissible in evidence. 
Ranga v. Emperor. 26 Cr. L. J. 328 : 

84 I. C. 552 : 5 Lah. 305 : 
1 Lah. Cas. 40 : A. I. R. 1924 Lah. 581. 

S. 32— Verbal statement — Signs by 

dying person, admissibility of — Confession by 
person under influence of opijim, value of. 

Where a dying person is unable to speak and 
can only make signs in answer to. questions put 


i 



8781 


3782 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


EVIDENCE ACT (I OF 1872) 

be taken into connderation against the co- 
aecused. Maiilu v. Emperor. 

26 Cr. L. J. 531 ; 
85 I. C. 371 : 6 L. L. J. 434 : 
A. I. R. 1925 Lah. 532. 

S. 30 — Self -exculpatory statement. 

Where one of the aceused in a case of dacoity 
said that he went to the scene of the dacoity 
under pressure, that in fact, he was actually 
under fear of imminent death, that he took no 
part in the dacoity but stood outside the house 
and then went away : Held, that the state- 
ment was not a confession but a self-exculpa- 
tory statement, and was not admissible 
against the co-accused under S. 30, Evidence 
Act. Bhadreswar Sardar v. Emperor. 

29 Cr. L. J. 527 : 
109 I. C. 351 : 47 C. L. J. 526 : 
32 C. W. N. 731 : A. I. R. 1928 Cal. 416. 

S. 30 — Self-inculpatory statement, 

value of. 

The self-inculpatory confession of an accused 
person implicating his co-accused is not sub- 
stantive evidence upon which alone the con- 
viction of his co-accused could legally be based. 
Such a confession even if it be corroborated by 
other evidence which is insuOlcient by itself to 
sustain the conviction of the non-confessing 
co-accused, could not form a legal [basis for his 
conviction. Gobarya v. Emperor. (F. B.) 

31 Cr. L. J. 881 ; 
125 I. C. 673 : 26 N. L. R. 229 : 
A. I. R. 1930 Nag. 242. 

— S. 30 — Sfalement of accomplice— 

Confession of co-accused, value of -—Corroboration, 
necessity of — Motive, lohcthcr corroboration. 

Evidence of motiv'c is not a corroboration of 
any of the incidents of the crime. Tlie state- 
ment of an accomplice can be taken into con- 
sideration under S. 30, Evidence Act, only when 
be admits his own guilt to the same extent to 
which he implicates others.. Sbeo Ambar v. 
Emperor. 25 Cr. L. J. 391 : 

77 I. C. 439 : A. I. R. 1925 Oudh 295. 

S. 30— Statement of accomplice -Corro- 
boration. 

Before a conviction is based on the statement 
of an approv'cr, the first and foremost essential 
condition is that the statement must be a 
trustworthy statement, and there must be 
ample corroboration of the evidence of the 
accomplice in material particulars which must 
be independent of the accomplice or of a co- 
confessing prisoner.' Sheroo v. Emperor. 

25 Cr. L. J. 1067 : 
81 1. C. 891 : A. I. R. 1925 Nag. 78. 

S. 30— Statement of co-accused — 

Admissibility. 

The appellants who were charged with 
receiving .stolen property under S. 411, I. P. C., 
were tried along with accused No. 3 who 
was charged with theft of the property. The 
Magistrate relying among other things on the 
statement of the 3rd aceused against the appel- 
lants, convicted them : Held, on appeal, that J 
the appellants could not be said to have been [ 
tried for the same offence so as to make the 
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statements of one of them admissible against 
the others. Ycllappa v. Government of Mysore. 

7 Cr. L. J. 170 : 

12 M. C. C. R. 41. 

— — ; 3. 30— Statement of co-accused if 

admissible against others— Cr. P. C., S. 164— 
Joint trial. 

The only thing that an accused person has to 
meet in a criminal trial is the case for the 
prosecution and such additions thereto as he 
may voluntarily add by his own statement 
and those of the witnesses whom he calls in his 
defence. The Legislature has, however, created 
an exception to this rule in S. 30, Evidence Act, 
but what is contemplated in that section is 
I formal proof by the prosecution of a confession 
I previously made, and not a statement made in 
the dock by one accused against the other in a 
joint trial. Mahadeo- Prasad v. Emperor. 

25 Cr. L. J. 305 : 

76 I. C. 1025 : 21 A. L. J. 179 : 

45 All. 323 : A. I. R. 1923 All. 322. 

S. 30 — Statement of person not 

implicating himseli— Inadmissibility of such 
a statement. 

A statement of an accused to the effect 
that under threats of death, he was forced 
to sit outside the door of the house where 
a murder was being committed to warn the 
murderers of the approach of anybody, and 
not to divulge the secret and to remain a 
passive agent in the crime and that he 
took no part in committing the crime, does 
not amount to a confession of either 
murder or its abetment and consequently is 
inadmissible in evidence under S. 30 against 
the co-accused. Hassan v. Emperor. 

11 Cr. L. J. 604 ; 

8 I. C. 250 : 38 P. W. R. 1910 Cr. : 

24 P. R. 1910 Cr. 

S. 30 — Trial of several accused for 

major offence— Co»/cssioji by one as to minor 
offence, ivhclhcr admissible against others. 

Under S. 30, Evidence Act, where two 
accused arc tried jointly for a major offence, 
a confession by one of them implicating 
himself in a minor offence is admissible in 
evidence against the other accused. Persons 
under trial for a major offence are also 
being charged with and tried for any minor 
offence or offences constituted by the parti- 
cular ingredients of tlie major offence which 
may be proved, and it makes no difference 
that the conviction of one accused of a minor 
offence, after trial for a major offence takes 
place only in appeal, when the course of the 
proceedings has been the same against them 
both. In re : Manika Padayachi. 

24 Cr. L. J. 385 : 

72 I. C. 497 : 14 L. W. 474 : 

A. I. R. 1921 Mad. 490. 

S. 30 — Value of co-accused’s confes- 
sion. 

Where the confession is voluntary and 
admissible in evidence, it can be taken, into 
consideration' against a co-accused under 
S. 80, though its value is much less than 
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S. 32 (1)— Dying declaration, proof of. 

A dying declaration, if certified in Court as 
having been reeorded correetly, is admissible 
in pioof of its own eontents, and it is unneces- 
sary that the person reeording it should repeat 
exactly in his own words what the deceased 
had said. Parlap Singh v. Emperor. 

27 Cr. L. J. 215 : 

92 I. C. 167 : 7 Lah. 91 : 

28 P. L. R. 222 : A. I. R. 1926 Lah. 310. 

S. 32 (1) — Dying declaration, proof of. 

To prove a dying declaration, it. is not neces- 
sary that the witness while giving evidence 
should repeat in his own words what the 
deceased had said. It is enough if he proves 
the record of that statement. Kapur Singh v. 
Emperor, 31 Cr. L. J. 475 : 

123 I. C. 120 : 31 P. L. R. 83 : 

A. I. R. 1930 Lah. '450. 


^ S. 32 (1)— Dying declaration— Statement 

made by deceased several days before cause of 
death, admissibility of. 

S. 32 (1) only applies to statements made by 
a dying person as to the injuries which have 
brought him or her to that condition, or the 
circumstances under which those injuries came 
to be inflicted. Statements made by a deceased 
person several days before the cause of bis or 
her death, are not admissible in evidence under 
S. 32 (1). Autar Singh v. Emperor. 

25 Cr. L. J. 1140 ; 

81 1. C. 964 ; 4 Lah. 451 : 

A. I. R. 1924 Lah. 252. 

S. 32 (1)— Dying declaraiion, value of. 

A trustworthy dying declaration made by. a 
deceased person in full possession of senses 
and proved by the clearest and most reliable 
evidence to be exactly in the words of the 
person making it and corroborated by the sur- 
rounding circumstances, is sufficient to support 
a conviction for murder under S. 302, I. P. C. 
Karim Khan v. Emperor. 9 Cr. L. J. 156* 
1 1. C. 100 : 4 P. W. R. Cr. 1909. 


— ^ S. 32 (1) — Scope of — Section, if conveys 

limitation—'' Circumstances of the transaction," 
meaning of — Murder case. 


The natural meaning of the words used in 
S. 32 (1), Evidence Act, does not convey 
any limitations. The statement may be 
made before the cause of death has arisen, 
or before the deceased has any reason to 
anticipate being killed. The circumstances 
must be circumstances of the transanetion. 
Circumstances must have some proximate 
relation to the actual occurrence ; though, 
as for instance, in a case of prolonged 
poisoning, they may be related to dates at 
a considerable distance from the date of the 
actum fatal dose ; “ the circumstances " are 
of the transaction which resulted in the 
declarant. It is not necessary 
that tlmre should be a known transaction 
other than that the death of the declarant 
nf caused, for the condition 

of the evidence is that 
the cause of [the declarant’s] death comes 


into question.” Where therefore in a murder 
case, the body of the deceased was found 
in a trunk proved to be bought on behalf 
of the accused, the statement made by the 
deceased to his wife a day or two previous 
to the date of murder that he was setting 
out to the place where the accused lived 
and to meet a person, the wife of the 
accused, who lived in the accused’s house, 
is clearly a. statement as to some of the 
circumstances of the transaction which 
resulted in his death and is, therefore, 
admissible. Pdkala Narayana Swami v. 
Emperor. 40 Cr. L. J. 364 : 

180 I. C. 1 : 1939 M. W. N. 185 : 

1939 O. W. N. 282 : 20 P. L. T 265 : 

49 L. W, 349 : 43 C. W. N. 473 : 

1939 O. L. R. 134 : 11 R. P. C. 166 : 

1939 A. L. J. 298 : 41 Bom. L. R. 428 : 

41 P. L. R. 272 : 69 C. L. J. 273 : 5 B. R. 449 ; 

1939, 1 M. L. J. 756 : 18 Pat. 234 : 

66 I. A. 66 P. C. : A. I. R. 1939 P. C. 47 : 

S. 32 (1) —Statement by deceased— 

Relevancy of. 


According to S. 32 (1), Evidence Act, a 
statement made by a person who has died 
since the statement was made, if otherwise 
relevant, is not irrelevant simply because 
the person who made it was not at the 
time under expectation of death. Where 
two persons were killed_ by the violent 
assault committed on them by several 
accused persons: Held, that the statements 
made by the deceased before their deaths 
relating to the circumstances of the assault 
which resulted in their deaths were relevant 
against all the accused persons. Khana v. 
Emperor. 2 Cr- L. J. 237 : 

6 P. L. R. 250. 


S. 32 {!)— Statement of deceased as to 

cause of death — One transaction —Penal Code 
•{Act XLV of 1860),S. 330.~ 

Where a person commits suicide as the 
result of ill-treatment received at the hands 
of an accused person and that treatment 
is the cause though not the direct cause of 
the death, the whole affair,, (ill-treatment 
and subsequent suicide), forms one transaction 
and therefore, statements made by the 
deceased as to the 'cause of his death are 
admissible in evidence under S. 32 (1), 
Evidence Act. Emperor v. Faiz. 

17 Cr. L. J. 438 : 

35 I. C. 998 : 20 P. R. 1916 Cr. ; 

A. L R. 1916 Lah. 106. 

S. 32 (1) and (3)— Statement by 

deceased — Deceased present at scene of crime 
as assistant of Police — Cause of death not 
under trial — Admissibility of statement. 

A gave information to the Police that a 
dacoity was going to take place. In conse- 
quence of this information, the Police went 
to the spot. A was present among the band 
of dacoits who were engaged in committing 
the crime. In the skirmish that followed 
between the Police and the docoits,_ A was 
mortally wounded by _ the Police and 
subsequently died. Before his death, he 
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under threat or inducement. The King v. Sava 

Min. 41 Cr. L. J. 691 : 

182 I. C. 705 : 1939 Rang. 97 : 
12 R. Rang. 25 : A. I. R. 1939 Rang. 219. 

S. 32. 

Admissibility. 

Dying declaration. 

Gestures by wounded person. 

Scope of. 

Statement of deceased as to cause of 

death. 

Verbal statement. 

S. 32. 
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S. 32 — Dijing declaration — Accused when 

can be convicted on it~Evidence. 

There are many cases in which it is quite 
safe to convict on a dying deposition, but 
these are cases in which there is absolutely 
no doubt that the deceased had a good oppor- 
tunity of knowing who the assailant was and 
could not have been mistaken, and at the 
same time, there is no possible reason why he 
should be falsely accusing the alleged assail- 
ant. Nga Po Si V. Emperor. 

37 Cr. L. T. 990 ; 

164 I. C. 139 : 9 R. Rang. 63 : 

A. 1. R. 1936 Rang. 324. 


Sec also (i) Cr. P. C. 189.S, S. 154. 

(ii) Evidence Act, 1872, S. 21. 

(in) Penal Code, 18G0, Ss. 182, 
802. 

S . 32 — Admissibility — Case under 

S. 302, Penal Code (Act XLV of JSGO) — Evidence 
as to intention consisting in statements alleged to 
have been made by deceased to rcitnesscs. 

Where in a case under S. 302, Penal Code, 
the only evidence regarding the motive of 
the accused, that the deceased was denying 
the return of the jewels borrowed by the 
accused, consists in statements]! alleged to 
have been made by the deceased himself to 
the witnesses, those statcnicnts are inadmis- 
sible .since they are statements made by a 
deceased person not falling within S. 32, Evi- 
dence Act. Tharhepedikayil Vecranjutti Ilaji v. 
Emperor. 39 Cr. L. 7. 947 : 

177 I. C. 808 : 1938 M. W. N. 868 : 

1938, 2 M. L. J. 618 : 48 L. W. 615 : 

11 R. M. 387. 

— — S. 32 — Dying declaration. 

A dying declaration may be relevant under 
S. 32 althougli the person who makes it docs 
not expect to die. Emperor v. Akbarali Karim- 
hhai. 35Cr.L.J. 109 (2) : 

146 I. C. 548 : 35 Bom. L. R. 1021 : 

58 Bom. 31 : 6 R. B. 157 : 

A. I. R. 1933 Bom 479 (2). 

S. 32 — Dying declaration, 

A dying declaration which records the very 
words of the dying man, is most valuable 
evidence— while a dying declaration, parts of 
which have been supplied to the dying man 
cither by interested parties or by Police OlFicers, 
has no evidentiary value. Dial Singh v. Em- 
peror. 36 Cr. L. J. 427 : 

1531. C. 810 :36P. L. R. 24; 

7 R. L. 461 : A. I. R. 1934 Lab. 805. 

S. 22— Dying declaration. 

Accused examined in hospital when he was 
wounded— Accused not charged with any 
offence— Statement not rend over to him— 
No enquiry, under Chap. XIV, Cr. P. C. — No 
certificate under S. 104,'Cr. P. C. Accused not 
dying — Statement cannot be used either as 
confession or ns dying declaration : Held, in 
evidence that prosecution failed to prove by 
positive evidence an offence under Explosive 
Substances Act. Hari Krishna v. Emperor. 

36 Cr. L. J. 1007 ; 
156 I. C. 819: 1935 O. W. N. 781 : 

8 R. O. 6 ; A. I. R. 1935 Oudh 477. 


S. 32 — Dying declaration. 

Because it transpires that something in a 
dying declaration is false, the whole dying 
declaration must not necessarily be disregard- 
ed. Emperor v. Akbarali Karimbhai. 

35 Cr. L. J. 109 (2) : 

146 I. C. 548 : 35 Bom. L. R. 1021 ; 

58 Bom. 31 : 6 R. B. 157 : 

A. I. R. 1933 Bom. 479 (2). 

S. 32 — Dying declaration, contradictory 

in parts — Admissibility in evidence. 

It is doubtful whether a dying declaration 
which contradicts itself in its various parts is 
admissible. But even if it were admissible, 
its evidentiary value would be negligible. 
Inayat Ali v. Emperor. 29 Cr. L. J. 418 : 

1081. C. 526. 

S. 32— Dying declaration — Conviction, 

when can be based on uncorroborated dying decla- 
ration. 

There may not be corroboration of the 
nature contemplated by S. 157, Evidence 
Act, or matters provable under S. 158, and 
the only direct evidence may be a statement 
by the deceased made admissible by S. 32. lit 
does not, however, necessarily follow that this 
evidence is insullicient to support a convic- 
tion. In such a case, the surrounding circum- 
stances will have an important bearing. 

If the Court, after taking everything into 
consideration, is convinced that the state- 
ment is true, it is its duty to convict, not- 
withstanding tliat there is no corroboration 
in the true sense. The Court must, of 
course, be fully convinced of the truth of 
the statement and naturally it could not be 
fully convinced if there were anything in 
the other evidence or in the surrounding cir- 
cumstances to raise suspicion as to its cre- 
dibility. In re : Guruswami Tevor. 

41 Cr. L. J. 437 : 

187 I. C. 280 : 51 L. W. 65 : 

1940 M. W. N. 81 : 12 R. M. 720 : 

1. L. R. 1940 Mad. 158 : 

A. I. R. 1940 Mad. 196. 

S. 32 — Dying declaration —Falsehood in 

it — Circumstantial evidence -Perfunctory conduct 
of Police in investigation. 

If a dying declaration is as clear ns 
could be, and bears none of the signs of 
mental confusion and distress (which some- 
times induce a dying person to give a per- 
verted account of the cireumstances surround- 
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Cross-examination. 

Death of witness. 

Deposition of witness. 

Evidence of prosecution witness. 

Evidence of witness. 

First Information Reports. 

— ‘Judicial proceedings’, meaning of. 

Previous deposition. 

Procedure. 

Production of medical certificate. 

Scope. 

Scope of. 

Statement. 

S. 33. 

See also (i) Cr.'P. C., 1898, Ss. 256, 257, 
350, 537. 

(it) Evidence Act, 1872, S. 32. 

S. 33 — Applicability — Statement not 

verified tinder S. 360 —Admissibility under S. 33, 
Evidence Act. 

S. 33, Evidence Act, does not apply to a 
statement made before an inquiring Magistrate, 
if it was not read over to the deponent in the 
manner required by S. 360, Cr. P. C., inas- 
much as, unless evidence is recorded in the 
manner provided in Ch. XXV, Cr. P. C., 
and the statement properly verified under 
.S. 360, the defence cannot be considered to 
have had an opportunity to cross-examine. 
Emperor v. Phagunia Bhutan. 

26 Cr. L. J. 1475 : 
89 I. C. 1043 : A. I. R. 1926 Pat. 58. 

S. 33 — Approver, evidence of — Evi- 
dentiary value of evidence. 

At a Sessions inquiry, a lengthy examination- 
in-ehief of an approver was read over to him 
and admitted to be correct, but the accused 
persons were not asked then and there to 
cross-examine him. Before the trial in the 
Court of Session, the approver died and his 
evidence was put in under S. 33, Evidence 
Act ; Held, that it was doubtful whether the 
evidence was admissible under the section, and 
even if it were admissible, its evidentiary value 
was small. Ibrahim v. Emperor. 

14 Cr. L. J. 70 : 
18 I. C. 406 ; 17 C. W. N. 230. 

S. 33 — Corroboration — Evidence of 

accomplice. 

Where an accused was prosecuted only because 
his accomplice had given his name in a pre- 
vious trial when arrested, and there -was no 
other evidence against him : Held, that the 
law with regard to the evidence of an accused 
was that it must be corroborated in material 
particulars, and that corroboration must be 
in some material fact tending to fix the 
guilt on the particular person charged 
Emperor v. Motibhai Bhanabhai. 

3 Cr.L.J. 185. 

~ ~ i Cross-examination, absence 

of, effect of— Death of mitness— Statement made 
in inquiry, wheth er admissible. 

A J udge should not assume the role of a Pro- 
seemtor, and where a witness has made a clear 
and definite statement as to a certain point. 
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the Judge should not endeavour to make the 
witness change his statement. Where a state- 
ment made by a witness in an inquiry is 
sought to be used against the accused at the 
trial under S. 33, Evidence Act, the fact that 
there was practically no cross-examination of 
the witness on the occasion when he made the 
statement although there was opportunity to 
cross-examine, renders the evidence of little or 
no value. Sarju Singh v. Emperor. 

26 Cr. L. J. 1236 : 
88 I. C. 852 : A. I. R. 1925 Oudh 726. 

S. 33 — Death of witness— Evidence 

taken before Committing Magistrate — No cross- 
examination by aecused — Evidence, admissibility 
of — Opportunity to examine Sub-Inspector of 
Police as to statements made and recorded, whe- 
ther should be given — Cr. P. C., Ss. 161, 162. 
Where at the time when the deposition of a 
witness is taken before the Committing Magis- 
trate, the accused does not avail himself of his 
right and opportunity to cross-examine him 
and the witness dies immediately after the 
examination, his evidence does not become 
inadmissible merely because he had not been 
cross-examined. In such a case, the Sessions 
I Judge does not err in refusing to allow the 
Sub-Inspector of Police to be cross-examined 
on the statements said to have been made to 
him and recorded by him under S. 161, Cr. 
P. C., inasmuch as S. 162, Cr. P. C., if appli- 
cable at all, could only apply during the stage 
of the inquiry before the Committing Magis- 
trate and could not be held to _ be • appli- 
cable when the case is in the Sessions Court. 
Azimuddy v. Emperor. 28 Cr. L. J. 485 ; 

101 I. C.661: 31C.W.N.410: 

A. I. R. 1927 Cal. 398. 

S. 33 — Death of witness before cross- 

examination — Witness — Examination-in-chief — 
Admissibility of evidence. 

The plaintiff was examined-in-chief hut died 
before his cross-examination. It was con- 
tended that such evidence was inadmissible ; 
Held, that without going so far as to hold that 
it is inadmissible, it is clear that the principle 
underlying S. 33, Evidence Act, points to the 
conclusion that sucb-ovidence ought not ordi- 
narily to be acted upon. Bosi v. 
Pillamma. 11 Cr. L. J. 145 : 

5 I. C. 512 : 7 M. L. T. 41. 

S. 33 — Deposition of witness--Rare 

statement that deposition is admitted under S. 33, 
is not sufficient to bring such evidence within 
terms of S. 33. 

Where a Committing Court has recorded the 
deposition of a witness and has presumao y 
admitted it under S. 33, Evidence Act, out 
there is nothing on the record to show tnat 
such evidence came within the terms of a. oo, 
the bare statement “ admitted under S. 36, 
Evidence Act,” signed by the Judge, appew- 
ing on the face of the deposition is insum- 
clent to bring such evidence within the terms of 
S. 33. Nga Chit Tin v. The King. 

^ 40 Cr. L. J. 725 : 

183 I. C. 145 : 12 R. Rang. 45: 

A. I. R. 1939 Rang, 225, 
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S. 32 — Dying declaration, necessity of 

recording. 

The necessity of recording a dying declaration 
arises only when the hopes of life of the man 
are given up. JJpendra Nath Ta v. Emperor. 

32 Cr. L. J. 416 : 
129 I. C. 676 : 52 C. L. J, 425. 

S. 32 — Dying declaration. 

Transaction resulting in death cannot include 
conspiracy to commit murder. Mrs. M. F. Rego 
V. Emperor. 34 Cr. L. J. 505 : 

143 I. C. 17 : 29 N. L. R. 251 ; 

I. R. 1933 Nag. 153 : 
A. I. R. 1933 Nag. 136. 

S. 32 — Dying declaration. 

Under S. 32, a statement made by a person 
who is dead, as to the cause of his death, is 
admissible in evidence. Inayat Khan v. Em- 
peror. ■ 36 Cr. L. J. 1335 : 

158 I. C. 336 : 37 P. L. R. 705 : 
16 Lah. 589 : A. I. R. 1935 Lah. 94. 

S. 32 — Dying declaration. 

Under S. 32 whether the statement made by 
a dying man and recorded by another is read 
over to him or not, or whether it is signed by 
him, makes no difference, the fact that it 
has been read over and signed by the deponent 
only makes its evidentiary value stronger. 
Krishnama Naicken v. Emperor. 

33 Cr.L.J. 115 : 
135 I. C. 337 : 60 M. L. J. 404 : 

33 L. W. 348 : 1931 M. W. N. 167 ; 
54 Mad. 678 : I. R. 1932 Mad. 81 : 

A. I, R. 1931 Mad. 430. 

S. 32 — Dying declaration, value of. 

A dying declaration made at a time when 
the person making the same was well aware 
of the fact that the accused had been named 
as the actual assailant does not carry any 
weight. Muzaffar v. Emperor. 

28 Cr. L. J. 114 : 
99 I. C. 322 ; 27 P. L. R. 632 : 

8 L. L. J. 410. 

S. 32— Dying declaration— Victim mak- 
ing dying declaration by signs — Such declaration 
how to be recorded. 

Where on being questioned regarding his 
assailants, the victim who is in a serious 
condition and unable to speak, makes a dying 
declaration by signs of hands and head, there 
is the gravest doubt whether in the circumst- 
ances the so-called dying declaration can be 
admitted into evidence if the person recording 
it does not describe the signs more particular- 
ly than by stating that they were by waiving 
of the hands and movement of the head. It is 
not his function to record merely his inter- 
pretation of the signs, but he should record 
the precise nature of the signs, leaving the 
interpretation to the Tribunal. Darpan 
Patdarin y. Emperor. 39 Cr. L. J. 384 : 

173 I. C. 833 : 10 R. P. 456 : 
4 B. R. 342 : A. I. R. 1938 Pat. 153. 

S. 32— Dying declaration— Presumption 

— Dying declaration reduced to writing — Substan- 
tive evidence. 
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When the dying declaration has appended to 
certificate that it has been read over to 
the deponent and declared to be correct, and 
this IS signed by the Magistrate who recorded 
the statement, S. 80, Evidence Act, creates a 
presumption that the cireumstances under 
which it is stated to have been taken are true 
Dying declarations which have been reduced 
to writing are under S. 32 ( 1 ) admitted as 
relevant facts and become substantive evidence 
of the circumstances leading to the deceased 
person’s death when the cause of the death is 
in question. In re : Karuppan Samban. 

16 Cr. L. T. 759 • 
31 1. C. 359 : A. I. R. 1916 Mad. 1211. 


-S. 32 — Dying declaration. 


Where a dying man, after receiving extreme 
unction makes a declaration, it should generally 
be believed to be true and acted upon. 
Pattam Asthony v. Emperor. 12 Cr. L. J. 528 • 
12 I. C. 296 : 1911, 2 M. W. N. 188’. 


S. 32 — Dying declaration. 

Where in view of the numerous and very 
severe injuries received by the deceased on 
his head, the Court has grave doubts as to 
his being in a condition to utter even a 
single word, the Court should discard the evi- 
dence of the dying declaration. Ratan Lai y. 
Emperor. 35 Cr. L. J. 45 : 

146 I. C. 381 ; 10 O. W. N. 557 : 

8 Luck. 570 : 6 R. O. 107 : 

A. I. R. 1933 Oudh 333. 


S. 32— Dying declaration— Whether can 

be accepted in part — Statement made by deceased 
in answer to questions, value of. 

A dying declaration stands upon a widely 
different footing from the testimony of a 
witness given in Court. In the case of the 
latter, it is permissible and at times, necessary 
under certain circumstances, to accept a part 
which is unimpeachable and reject that 
which is obviously untrue, though to found a 
criminal conviction on such appraisement 
of evidence is very often very unsafe. 
In the case of a dying declaration, which 
by the law of this country, assumes a 
character very widely different from what 
it is under the English Law, which is 
relevant under the provisions of the 
Evidence Act, where it is not couch- 
ed in the very words of the person 
making it but is composed of a mixture of 
questions and answers, there are several 
objections open to its reception in evidence 
which it is desirable should not be open in 
cases in which the person has no opportunity 
of cross-examination. In such circumstances, 
the form of the declaration should be such 
that it would be possible to see what was 
the question and what was the answer so 
as to discover how much was suggested by 
the Examining Magistrate and how much 
was the production of the person making the 
statement. Emperor v. Premananda Dutt. 

26 Cr. L. J. 1256 : 

88 I. C. 1000 : 29 C. W. N. 738 : 

42 C. L. J. 247 ; 52 Cal. 987 : 
A. I. R. 1925 Cal. 876. 
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S. 33— Previous deposition by wit- 
nesses, admissibilihj of —Proof of requisites — 
Reasons— Duly of Court. 

The power given by S. 33, Evidence Act, 
requires to be exercised witli great caution and 
tile Court must insist on strict proof before 
bolding that tlic requisite conditions have been 
satisfied. It is essential that a Judge or Magis- 
trate admitting previous depositions of a witness 
should, cither in his judgment or, preferably 
in a separate order, record his reasons for doing 
so. S. 33 pre-supposcs a consideration of the 
grounds for the admission of the deposition 
prior to the admission of the evidence, and If 
the grounds and reasons arc recorded prior to 
the admission of the ^deposition ns evidence, the 
order constitutes a more convincing proof of the 
considered adequacy of the grounds than a 
passage in a judgment subsequently written 
which, in a case near the border line, might 
easily assume the appearance of a subsequent 
statement of excuses for a previous ill-consi- 
dered action. Nga Nyo v. Emperor. 

25 Cr. L. J. 257 : 

76 I. C. 817 : 2 Bur. L. J. 205 : 

1 Rang. 512 : A. I. R. 1924 Rang. 209. 

S. 33 — Previous deposition of absent 

witness, when admissibte. 

Before evidence of absent witnesses can be 
admitted under S. 33, Evidence Act, from 
another judicial proceeding between the same 
parties, it must be established that the pre- 
sence of the witnesses could not have been 
obtained. Abdul Gaffoor v. Govind Prasad. 

30 Cr. L. J. 736 : 
117 1. C. 241 : 1. R. 1929 Rang. 177 : 

A. I. R. 1928 Rang. 284. 

S. 33— Previous deposition of toilness. 

Sufficient ground for the admission of the 
previous deposition of a witness under S. 33, 
Evidence Act, is not established where the 
only evidence is the statement of a Police 
Officer that the witness is a man of another 
district and cannot be found, but where there 
is no evidence to show what was done to 
find the man. Emperor v. Kangal Mali. 

15 Cr. L.J. 713: 
26 I. C. 161 : 41 Cal. 601 : 
A. I. R. 1915 Cal. 256. 

S. 33— Previous deposition of xoitness, 

when admissible — Consent of Counsel, effect of. 

A previous deposition of a living person can 
be admitted in evidence onl}’ under the pro- 
visions of S. 33, Evidence Act, and before it 
can be placed on the record of a criminal 
trial, the Court must decide judicially that a 
proper effort had been made on behalf of the 
prosecution to secure the presence of the 
witness, that in spite of that effort he had 
not been traced and could not be found out. 
Where none of these requirements is complied 
with, the statement is inadmissible in evidence 
and the fact that the Counsel for the accused 
gave his consent does not make any difference. 
Ghulam Haider v. Emperor. 

30 Cr. L. J. 623 : 

116 I. C. 329 : 30 P. L. R. 192 : 

I. R. 1929 Lah. 505 : 10 Lab. 837 : 

A. I. R. 1929 Lah. 542. 
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S. 33— Procedure. 

A Sessions .Tiidgc cannot transfer to the 
record the deposition given by a prosecution 
witness before the Committing Magistrate, on 
the mere statement of the Public Prosecutor 
that the witness could not be found. He can 
do so only if, after taking evidence, he comes 
to a judicial decision in compliance with the 
requirements of S. 33. Jndar v. Emperor. 

32 Cr. L.J. 256: 

129 I. C. 195 ; I. R. 1931 Lah. 131 : 

31 P. L. R. 1021 : A. I. R. 1930 Lah. 1041. 

— S. 33— Procedure— Use at trial before 

Court of Session of evidence taken at Magisterial 
inquiry— Insufficient cause. 

A .Sessions .Tudge finding that the witnesses 
who had been summoned to give evidence for 
the prosecution did not appear upon the date 
fixed, adjourned the case for eigldecn days 
and ordered fresh summonses to be issued. 
On the adjourned date, the witnesses were 
again absent. Thereupon the Sessions Judge 
made use of the evidence which those wit- 
nesses had gi%’cn before the Committing Magis- 
trate, purporting to do so under S. 33, Evi- 
dence Act : Held, that the evidence could not 
be so used, but the Sessions .Tudge ought to 
have directed warrants to issue to enforce 
the attendance of the prosecution witnesses 
and compelled their attendance in Court. Em- 
peror V. Nanhc Khan. 2 Cr. L. J. 518 : 

25 A. W. N. 202. 

S. 33— Production of medical certifi- 
cate— TFitness too ill to attend— Production of 
medical certificate, xohether necessary before admit- 
ting evidence under S. 33. 

It is not absolutely necessary to examine a 
qualified medical practitioner, who grants a 
certificate of illness to a witness before the 
evidence of the witness can be accepted under 
S. 33, Evidence Act. Alijan v. Emperor. 

28 Cr. L. J. 766 : 

103 1. C. 846 : 31 C. W. N. 908 : 

A. I. R. 1927 Cal. 679. 

S. 33— Scope. 

General provisions of S. 33, Evidence Act, 
arc in no way affected by S. 350, Cr. P. C. 
Tekal v. Emperor. 28 Cr. L.J. 451 : 

101 1. C. 483 : 28 P. L. R. 199 : 8 Lah. 570 : 

A. I. R. 1927 Lah. 332. 

— S. 33— Scope of. 

Horoscope produced to prove age of girl in 
case under Ss. 300, 458, Penal Code- Person 
who prepared horoscope examined in Commit- 
ting Court and proving horo scope but not ap- 
pearing in Sessions Court though summoned. 
S. 33 cannot be invoked. Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Forhad. 36 Cr. L. J. 364 : 

153 I. C. 493 ; 7 R. C. 381 : 

A. I. R. 1934 Cal. 766. 

S. 33 — Scope of. 

Verbal application is not sudicient ground for 
admission of evidence under .S. 33. The Judge 
must be satisfied on materials before him that 
witness could not be found. Omission to ob- 
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to him, the questions and signs taken together 
might properly be regarded as a “ verbal 
statement” made by a person as to the cause 
of his death within the meaning of S. 32, Evi- 
denee Act, and are, therefore, admissible in 
evidence. The confession of an accused should 
not be rejected in toto merely because the 
accused at the time of making it was under the 
influence of a dose of opium. Emperor v. 
Sadhu Charan Das. 25 Cr. L. J. 529 : 

77 I. C. 993 : 26 C. W. N. 414 : 

49 Cal. 600 : A. I. R. 1922 Cal. 409. 

Ss. 32, 8 — Dying declaration — 

Gestures of deeeased in replying to questions — 
Admissibility in evidenee at trial for murder. 

Gestures of the deceased shortly before his 
death in reply to questions put to him as 
explained by the questions will be relevant as 
conduct under S. 8, Evidence Act, although it 
is doubtful whether his gestures in reply to 
the questions put to him or the questions put 
to him taken together with his gestures in 
reply to them, could without straining of 
language be regarded as a verbal statement 
made by him within the meaning of S. 32. 
The form of the question cannot affect the 
admissibility of the signs, if such signs arc 
rendered admissible under tlie Evidence Act. 
The evidence of this kind is admissible under 
S. 82, not under S. 8. Emperor v. Motiram 
liaising. 37 Cr. L. J. 1140 : 

165 I. C. 422 : 38 Bom. L. R. 818 : 

9 R. B. 134 ; A. I. R. 1936 Bom. 372. 

Ss. 32, 33 — Dying dcclaration—Death 

of person to whom declaration was made before a 
Sessions trial, admissibility of —Admission of 
statement in part, legality of, 

A dying declaration was recorded by a Sub- 
Inspector of Police in the course of an investi- 
gation. Tlie Sub-Inspector was examined in 
the Committing Court to prove this, but he 
died before the Sessions trial. The prosecution 
sought to put in the deposition of the Sub- 
Inspector under S. 83, Evidence Act. The 
Sessions Judge held that it could not be 
admitted in evidence on tlie ground that no 
specific opportunity had been given to cross- 
examine the witness. While, however, dis- 
allowing the prayer to put in the deposition, 
the learned Judge directed tlmt portions of the 
statement itself as recorded by the Sub- 
Inspector in which the names of the ” deceased’s 
_ assailants were mentioned, might go in on the 
ground that some of the witnesses had deposed 
to those statements as having been made by 
the deceased in their presence to the Sub- 
Inspector : Held, (1) that the Judge acted 
erroneously in admitting portions of the state- 
ment in evidence as the dying declaration was 
wholly inadmissible ; (2) that the deposition 
of the Sub-Inspector was admissible under 
S. 33, Evidence Act, as the defence had an 
opportunity of cross-examining him, though 
they did not avail themselves of it. Tafiz 
Pramanik v. Emperor. 31 Cr. L. J. 916 : 

125 I. C. 743 : 50 C. L. J. 584 : 

A. I. R. 1930 Cal. 228. 

— Ss. 32, 33, 158— Previous statement 

of witness — Admissibility of. 

When the statement of a witness previously. 
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made is used as evidence under the provisions' 
of Ss. 32 and 33, Evidence Act, any other 
statenient made by the witness can be used 
by virtue of S. 158, Evidence Act, for the 
purpose of contradicting that witness as if 
such witness had appeared in Court and was 
cross-examined on such previous statement, 
and on question being asked, had denied the 
facts mentioned in the same. A previous 
statement which is not made in Court and at 
the trial, can be used only for the limited pur- 
pose of corroborating or contradicting a 
witness and does not become substantive 
evidence in the case. Niamal Khan v. Em- 
peror. ' 32Cr. L. J.51; 

127 I. C. 850 : 31 P. L. R. 411 ; 

I. R. 1930 Lah. 882 : A. I. R. 1930 Lab. 409. 

S. 32 (1)- Dying declaration— ^d- 

missibiliiy under S. 32— The way in which it 
should be proved indicated. 

Dying declaration of a deceased person is 
admissible under S. 32 (1), Evidence Act. 
The only satisfactory and reliable way of prov- 
ing the dying declaration of a deceased person 
is to let the person who recorded it or in 
whose presence it was recorded directly prove 
the writing itself. Otherwise the proceedings 
would be reduced to a farce. No human being 
can be expected to remember word for word 
what he had written long ago and either the 
witness will have to learn the evidence by 
heart before he enters the witness-box or 
no dying declaration could be proved in a 
satisfactory manner at all. Hanif Gul Rahim 
Gul V. Emperor. 39 Cr. L. J. 744 : 

176 I. C. 471 : 11 R. Pesh. 9 : 

A. I. R. 1938 Pesh. 33. 


S. 32 ( 1}— Dying declaration— Cr. P. C., 

S. 164 — Statement of victim recorded by Third 
Class Magistrate, relevancy of. 

Though a Third Class Magistrate is not 
competent to record the statement of a wit- 
ness under S. 1G4, Cr. P. (?., yet the 
statement so recorded, may be a relevant 
piece of evidence as dying declaration under 
S. 32 (1), Evidence Act. Chandgi v. Emperor. 

31 Cr .L. J. 79 : 

120 I. C. 274 : A. I. R. 1930 Lah. 60. 

S. 32 [\)— Dying dcclaration—Death 

not caused by injuries inflicted but by pneumonia 
- Statements of deceased as to who inflicted injur- 
ies, admissibility of. 


A statement cannot be admitted under S. 32 
;i). Evidence Act, as a dying declaration 
jnlcss it is a statement made by a person as 
:o the cause of his death, or as to any of tlie 
jircumstances of the transaction which resulted- 
n his death, in cases in which the cause Ol 
;hat person’s death comes into question. 
iVhere a person died of pneumonia and there 
ivas no reason to connect the onset of pneu- 
nonia with the injuries inflicted on him : Held 
.hat a statement made by him before his 
lentil as to who his assailants were, was not 
idmissible in evidence as a dying declaration. 
[Pali Mohammad v. Emperor. 

31 Cr. L. J. 1025 : 
126 I. C. 511 : 7 O. W. N. 466 : 
A. I. R. 1930 Oudh 249. 
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made certain statements implicating certain 
persons in the dacoity : Held, (1) that the 
statements were not admissible in evidence 
under S. 32 (1), Evidence Act, as the trial 
■\vas not one as to the circumstances and 
cause of .id’s death; (2) that the statements 
could not be admitted under S. 32 (3), as 
A was present at the scene of the dacoity 
in bis capacity of assistant to the Police 
and it could not be said that his statements 
•would have - exposed him to a criminal 
prosecution. Nga Te v. Emperor. 

14 Cr. L. J. 510 : 

20 I. C. 990 : 7 L. B. R. 33 : 6 Bur. L. T. 183. 

— - — Ss. 32 (1), 32~Dying declaralion. 

The statement of a deceased person was 
recorded in the absence of the accused. 
Subsequently in the presence of the accused, 
llic statement was read over and the accused 
were allowed to cross-examine the dying 
person : Held, that the statement was not 
a dying deposition under S. 33, Evidence 
Act, and was not admissible under S. 32 (1) 
unless it was proved by examining the 
Magistrate who recorded it or some one who 
heard it made. Hga Po v. Emperor. 

V 14Cr. L.J. 396 : 

20 I. C. 220 : 6 Bur. L. T. 68. 

— ; Ss. 32 (1), 157 — Corroboration — 

Criminal trial — Evidence— Conspiracy to commit 
murder. 

Accused were charged with abetment of 
murder. Evidence of the conspiracy to 
commit murder was given by a witness A 
who was of bad character, and to corroborate 
his evidence, a statement made by the 
deceased several months before tlie murder 
as to the proposal of the accused to such 
witness to com.mit murder was sought to be 
proved. A gave evidence that the accused 
had approached him a week before murder 
to secure men for the purpose. The corro- 
boration of this testimony was sought in the 
evidence of another witness B who deposed 
that on the morrow of the murder, A gave 
out to the people assembled near the dead 
that the accused had approaclied him to 
secure men for the purpose : Held, having 
regard to the fact tliat the statement was 
said to have been made months before the 
alleged murder, it could hardly come witliin 
the terms of S. 32 (1), Evidence Act. The 
evidence of D might be a corroboration 
of the fact that A had made that statement 
in . the presence of others on the day 
following the murder, but was certainly not 
corroboration of A's statement that accused 
had approached him in the manner suggested. 
Hdrendra Kumar Mandal v. Emperor. 

39 Cr. L. J. 395 : 

176 I. C. 36 : 66 C. L. J. 196 : 10*R. c’. 607 : 

A. I. R. 1938 Cal. 125. 

Ss. 32, Cl. (1) and 91— Dying declara- 
tion — Complaint — Proof. 

A statement to the Magistrate is admissible 
under S. 32 (1) as a dying declaration, and it 
does not cease to be such because it contained 
a complaint. A dying declaration, as such is 
not a matter required by law to be reduced to 
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the form of a document, and, therefore, S. 91, 
Evidence Act, is not applicable to it. The 
precise statement made ought to be proved by 
Uie Magistrate or someone who heard it. 
Goiiridas v. Emperor. 10 Cr. L. J. 186 : 

2 I. C. 841 : 13 C. W. N. 680 : 

36 Cal. 659. 

S. 32. (3) — Applicability — Statement 

made in course of gossip, admissibility of. 

A statement made by a person in the ordinary 
course of gossip and not in the ordinary course 
of business, is not a statement to which the 
provisions of S. 32 (21, Evidence Act would 
apply. Ajodhi v. Emperor. 21 Cr. L. J. 486 ; 

56 I. C. 582 : 16 N. L. R. 30 : 
A. I. R. 1920 Nag. 170. 

-S. 32 (2)— Post mortem report — 


Admissibility of, after death of Doctor. 

A post mortem report made by a Doctor who 
has since died is admissible in evidence under 
S. 32 (2), Evidence Act. Mohan Singh v. 
Emperor. 26 Cr. L. J. 551 : 

85 I. C. 647 ; A. I. R. 1925 All. 413. 

S. 32 (3) — Statement of deceased — 

When admissible against third persons— Weight 
of .such statement. 

The statement of a deceased person, so far as 
it is against the pecuniary or proprietary 
interest of that person, is admissible under 
Sub-s. (3), S. 32, Evidence Act, not only 
against that person but also against persons 
mentioned and referred to therein provided 
that the reference to such third persons is not 
foreign to that portion of the statement which 
is against the interest of the declarant. 
Although in cases of the above kind the whole 
statement of the deceased person is admissible 
in evidence, the value which the Court will 
attach to such evidence will depend in each 
case upon a variety of circumstances. If the 
statement happens to be recorded in a docu- 
ment, it must naturally possess greater value 
than when it depends upon the evidence of a 
witness who purports to have heard it. The 
Court in each case will also have to consider 
whether or not the statement in question bears 
on its face the appearances of truth, also the 
circumstances under which it came to be made, 
and whether or not the deceased person had 
motive in making it or an object in naming 
the particular person whom he charges with 
complicity in the crime in quf tion. Mohmm- 

V. EMpnoT. J ^ SI ; 

A. I. R. 1926 Lah. 54. 

g_ 32 (3) — Statement of deceased, 

accomplice 'exonerating accused -Admissibility. \ 
The statement of an accomplice incriminating 
himself and exonerating another from guilt is 
admissible in evidence after his death under 

f3l Evidence Act. Sheikh Shaft v. 

^ 31 Cr. L. J. 661 : 

'l24 I. C. 459 : A. I. R. 1930 Nag. 259. 


-^S. 33. 


Applicability. 

Approver, evidence of. 

Corroboration . 
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S. 33 — Deposilion of witness. 

Deposition in enquiry before Coroner — Death 
of witness prior to enquiry before Magistrate — 
Deposition cannot be taken in evidence at 
the trial in High Court. Emperor v, Mahomed 
Yusuf. 35 Cr. L. J. 106 : 

146 I. C. 544 : 6 R. B. 156 (1) : 

35 Bom. L. R. 1020 : 

A. I. R, 1933 Bom. 479 (1). 

S. 33 — Deposition of roitness — Deposition 

of witness made before Committing Magistrate, 
whether admissible at trial— Death of witness, 
proof of. 

Where the deposition of a witness made before 
the Committing Magistrate is sought to be 
admitted in evidence at the trial in the Sessions 
Court under S. 33, Evidence Act, the death 
of the witness must be first proved. In the 
absence of such proof, the statement is not 
admissible in evidence under S. 33. Sojjan 
Singh V. Emperor. 26 Cr. L. J. 1489 : 

90 I. C. 145 ; 6 Lab. 437 : 

7 L. L. J. 259 : A. I. R. 1925 Lah. 418. 

S. 2Z — Deposilion of witness before Com- 
mitting Magistrate, proeedure. 

Where the deposition of a witness made before 
a Committing Magistrate is sought to be used 
at the trial under the provisions of S. 33, 
Evidence Act, the Court must first be satisfied 
that it was recorded after due compliance 
with the provisions of S. 300, Cr. P. C. Dnrgnhi 
V. Emperoi. 26 Cr. L. J. 1213 : 

88 I. C. 733 : 52 Cal. 499 : 

A. I. R. 1925 Cal. 831. 

S. 33— Deposition of witness not cross- 

examined, Cr. P. C., S. 350— Witness turned 
round. 

Where cross-examination of the prosecution 
witnesses were declined in case of some and 
reserved in that of others, and where two of the 
witnesses having subsequently died, their 
dejoositions were sought to be put in when the 
proceedings were commenced dc novo by the 
Judge’s successor under S. 350, Cr. P. C. ; Held, 
that, their evidence was admissible under S. 33, 
I. E. A,, as the accused had the right and 
opportunity to cross-examine, though they 
might not have availed themselves of that right. 
Shulcal Harishankar Gopalji v. Dai Rupalibn. 

2 Cr. L. J. 595 : 

15 K. L. R. 158. 

S. 33 — Evidence of prosecution witness 

— Cr. P. C., Ss. 252, 250 — Warrant case- Accused, 
whether entitled to cross-examihe prosecution 
witnesses before framing of charge— Evidence 
given before charge, admissibility of, a ainst 
accused in subsequent proceedings. 

The accused in a warrant case has no right to 
cross-examine the prosecution witnesses until 
after the charge has been framed though the 
Magistrate in his discretion, may allow him to 
do so. The evidence of a prosecution witness 
examined in a case tried as a warrant case 
before the charge is framed, is not, therefore, 
admissible in evidence against the accused 
under S. 33, Evidence Act, when the case is 
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subsequently tried by the Sessions Court. 
Emperor v. C. A. Mathews. 

^ 31 Cr. L. J. 809 : 

125 I. C. 281 : A. 1. R. 1929 Cal. 822. 

S. 33 — Evidence of witness at previous 

trial. 

Where a witness who gave evidence at a 
previous trial and whom the accused had an 
opportunity to cross-examine died subsequently, 
the evidence is admissible in the subsequent 
trial of the case. Muthiah Pillai v. Emperor. 

33 Cr. L. J. 738 : 
139 I. C. 203 : 37 L. W. 134 ; 
1932 M. W. N. 857: 
I. R. 1932 Mad. 641; 
A. I. R. 1932 Mad. 559. 

S. 33. 


Evidence of witness not found after charge for 
further cross-examination— His evidence can 
be used under S. 33. Guru Din v. Emperor. 

36 Cr. L. J. 578 : 

154 I. C. 369 ; 7 R. N. 164 : 

31 N. L. R. 276 : 

A. 1. R. 1935 Nag. 8. 

S. 33— First Information Reports. 

First Information Reports do not prove them- 
selves and have to be tendered under one or 
other of the provisions of the Evidence Act. 
The usual course is for the prosecution to call 
the informant and for the First Information 
Report to be tendered as corroboration under 
S. 157. But it can also be tendered in a proper 
case under S. 33 (1) as a declaration as to the 
cause of the informant’s death or as part of the 
informant’s conduct (of the res gestae) under S. 8. 
Gaiian Singh v. Emperor. 33 Cr. L. J. 183 : 

135 I. C. 668 : 1. R. 1932 Lah. 124 : 

A. I. R. 1931 Lah. 103. 


S. 33 — ‘Judicial proceedings’ meaning 

of— Evidence given in trial by Judge without 
jurisdiction, whether admissible in re-trial by 
competent Court— Commitment, validity of. 


A proceeding before a Judge or a Magistrate 
%vho had no jurisdiction is not a ‘judicial pro- 
ceeding’ within the meaning of S. 33, Evidence 
Act, and therefore, the evidence of a witness 
given in such a proceeding is not admissible 
under the said section in a subsequent trial by a 
competent Court. Proceedings of a Magistrate 
committing an accused to the Sessions Court 
before a certificate under S. 188, Cr. P. C., is 
obtained, are void and illegal. Buta Singh v. 
Emperor. 27 Cr. L. J. 1168 : 

97 I. C. 752 : 7 Lah. 396 : 
27 P. L. R. 447 ; A. I. R. 1926 Lah. 582. 


S. 33— Previous deposition. 

Relation of accused examined as witness by 
Committing Magistrate and personal recogniz- 
ance taken for re-appearanee— Witness not 
attending Sessions trial— Previous deposition 
is admissible. Abbas Mandal v. Emperor. 

32 Cr. L. J. 810 : 

131 1. C. 855 : 35 C. W. N. 143 : 

I. R. 1931 Cal. 503: 

A. I. R. 1931 Cal. 473. 


